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4f6K  The  Trial  of  Hugh  Reason  and  Robert  Taantei^  at  the 
KingVBench,  for  the  Murder  of  Edward  Luttcrell,  esq.  Hit 
8  George  I.  a.  d.  1722,* 


FebruatyS,  17S2. 

InBanoo  Regis, — Dobunds  Rex  ver.  Hogomsk 
Reason  et  Robertum  I'ramter. 

The  lodictment  wts  as  foUows: 

**  The  Jory  present,  that  Hugh  Reason  and 
Robert  Tranter,  not  having  the  fear  of  God  be- 
fore tbeir  eyes,  but  being  mored  and  seduced 
bj  the  instigation  of  the  devil,  the  17th  day  of 

*  This  Case  Is  reported  in  1  Strange  499,  as 
fiiQows : 

DoMiNTO  Rex  v.  Reason  and'  Tranter. 

*■  The  defendants  being  indicted  by  the  grand 
jory  that  attends  the  Court  of  B.  R.  tor  the 
BMirder  of  Mr.  Lutterell,  wepe  brought  up  to 
the  bar  and  arraigned,  and  pleaded  Not  Guilty  ; 
and  upon  their  request  were  remanded  to  New* 
gale»  uastead  of  bebg  turned  OvVer  to  the  mar- 
shal. 

**  Upon  the  Trial  (which  was  at  bar)  we  who 
were  oounsel  for  the  king  offered  to  giro  in 
evidence  several  declarations  made  by  the  de- 
eeased  on  bis  death- bed,  whereby  he  charged 
the  delendants  with  barbarously  murdering 
him,  and  without  much  hesitation  the  Court 
let  OS  into  that  evidence.  Whereupon  we  call- 
ed a  clergyman  who  attended  him,  and  he 
■wore  that  being  desired  by  some  IrieDds  of  the 
deleadaots  to  press  Mr.  Lutterell  to,  declare 
what  provocation  he  had  given  the  defendants 
la  use  him  in  that  manner ;  he  declared  upon 
hb  salvation,  that  as  he  was  a  dying  roan  he 
fMre  them  no  provocation,  bnt  they  barbarously 
him :  that  in  the  afternooo  of  the 
day,  two  justices  of  the  peace  being  pre- 
aod  having  given  him  his  oath,  he  made 
liotber  and  more  particular  declaration  to  that 
parpoae,  which  the  wito«s  at  the  desire  of  the 
jostioes  took  dovm  in  writing,  but  Mr.  Lutterell 
not  being  able  to  write,  it  was  not  signed  by 
him*  and  therefore  we  did  not  delivar  it  in* 
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October  last,  about  the  hour  of  ten  of  the  dock 
in  the  forenoon  of  the  said  day,  by  foroe  and 
arms,  at  the  muish  of  St.  Clement  Danes,  in 
the  coanty  of  Middlesex,  in  and  upon  one  Ed- 
ward LiUterell,  esq.  in  ihe  peace  of  God  and  of 
our  sovereign  lord  the  king,  then  and  then 
being,  feloniously,  voluntarily,  and  of  their 
malice  aforethought,  did  make  an  assault ;  an4 
that  the  said  Hugh  Reason,  with  a  pistol  of  the 
value  of  6«.  then  and  there  charged  with  gnn- 


And  the  same  witness  proved,  that  upon 
administering  the  sacrament  to  him  he  ex* 
horted  hiin  in  the  most  proper  manner  to  deal 
ingenuously,  and  declare  once  more,  whether 
there  was  no  provocation  given  by  him,  and 
whether  he  would  stand  by  the  account  he  had 
before  given;  upoti  which  the  deceased  an* 
swered,  that  as  he  hoped  to  be  judged  at  tho 
last  day,  it  was  every  syllable  true,'^  and  sooa 
after  expired. 

**  When  this  gentleman  had  finished  his  evi- 
dence, the  Court  called  upon  us  to  produce 
the  paper  that  had  been  written  from  the  mouth 
of  the  deceased,  saying  that  was  better  evi- 
dence than  the  memory  of  the  witness ;  where* 
upon  we  acquainted  the  Court,  that  we  had  not 
the  original,  it  being  in  the  custody  of  one  of 
the  justices,  whom  going  to  subpcena  we  found 
he  was  in  Wales ;  but  tlie  deivyman  said  ha 
had  a  copy  of  it,  which  he  took  for  his  own  sa- 
tisfaction, before  he  delivered  in  the  original  to 
the  coroner,  and  he  offered  to  swear  this  to  be 
a  true  copy. 

**  Whereupon  ,u  debate  arose,  whether  thi» 
copy  was  evidence  or  not :  we  who  were  for 
the  king  insisting,  that  the  first  paper  being 
only  the  writing  of  the  witness,  not  signed  bv 
the  examinant,  this  which  he  now  pruduceOy 
was  as  much  ati  original  as  that.  But  tha 
Court  refused  to  let  it  be  read,  unless  we  eaold 
shew  the  original  was  lost^  whereas  it  appeared 
we  might  have  had  it  to  produce,  if  wa  had 
sent  af&r  it  in  timtf 
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powder  and  leaden  boUeU ;  which  said  pistol 
the  said  Hogh  Reason  in  his  right  hand,  then 
and  there  bad  and  held  into  and  ai^uist  the 
aforesaid  Edward  Lutterell,  then  and  there  felo- 
niously  and  of  his  malice  aforetbonght  did  shoot 
off  aud  discharge :  And  that  the  said  Hogh 
Reason  with  l^den  bullets  aforesaid  issoine 
and  shot  off  out  of  the  pistol  aforesaid,  then  and 

*<  It  was  then  objected  by  the  chief  jastice, 
that  since  the  wrilten  evidence  was  i^ot  prO" 
duced,  the  whole  eridence  of  the  deceased's 
declarations  ought  to  be  r^ected,  for  the  tirst, 
second  and  third  being  all  to  the  same  effect, 
are  but  one  fact  of  which  the  best  evidence  was 
not  produced ;  and  therefore  he  was  of  opinion, 
that  we  could  not  be  let  in  to  give  any  account 
of  the  first  and  third  conference. 

'*  But  the  other  judges  were  of  opinion  we 
might,  saying  they  were  three  distinct  facts, 
and  there  was  no  reason  to  exclude  the  evi* 
dence  as  to  the  first  and  third  declaration, 
merely  because  we  were  disabled  to  give  an 
account  of  the  second. 

**  Thereupon  the  witness  was  directed  to 
repeat  his  evidence,  laying  the  examinatioD  be- 
fore the  justices  out  of  the  case,  which  he  did 
accordingly. 

'*  And  upon  the  whole  evidence  the  fact 
(upon  which  the  question  of  law  arose)  was 
thia: 

**  The  defendants  were  officers  of  the  she- 
riff of  Middlesex,  and  had  a  warrant  to  arrest 
Mr.  Lutterell  for  10/.  their  arrested  him  com- 
ing out  of  his  lodgings,  whereupon  he  desired 
them  to  go  back  with  him  to  his  lodgings,  and 
he  wotiid  pay  the  money.  They  complied 
with  this,  and  Reason  went  up  with  him  Into  the 
dining-room,  having  sent  Tranter  to  the  attor- 
Bey's  for  a  billof  the  charges.  Whilst  Reason 
and  the  deceased  continued  together,  some 
words  passed  between  them  in  relution  to  civi- 
Kty-mon^,  which  Mr.  Latterell  refused  to 
give,  and  thereu^n  went  up  another  pair 
of  stairs  to  order  his  lady  to  tell  out  the  money, 
and  then  returned  to  Keason  with  two  pistols 
in  his  breast,  which  open  the  importunity  of 
the  maid  he  laid  down  upon  the  table,  and  re- 
tired to  the  fire  which  was  at  the  oUier  end  of 
the  roam,  declaring  he  did  not  design  to  hurt 
the  defendants,  but  he  would  not  be  ill  used. 

**  By  this  time  Tranter  returned  from  the 
attorney's  with  the  bill,  and  being  let  in  by  the 
bov  went  directly  up  stairs  to  his  partner,  being 
followed  by  the  boy,  who  swore,  that  as  he  was 
upon  the  stairs  (Tranter  being  that  minute  ^one 
into  the  dining-room)  he  beard  a  blow  given, 
but  could  not  tell  by  whom,  and  thereupon 
hastening  into  the  room  he  found  Tranter  nad 
run  the  deceased  up  against  the  closet  door, 
and  Reason  with  his  sword  stabbing  him.  Mr. 
Lutterell  soon  sunk  down  upon  the  ground,  and 
begged  for  mercy  ;  but  Reason  standing  over 
him  continued  tostab  him,  till  he  had  wounded 
him  in  nine  places. 

**  By  this  time  the  maid  came  in,  and  seeing 
her  master  in  that  posturei  she  and  the  boy  run 
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there  by  the  force  of  the  said  powder,  the  said 
Edward  Lutterell  id  aud  upon  the  right  part  of 
the  body  of  the  said  Edward  Lutterell,  upder  the 
right-^ap  of  the  said  Edward  Lntterell,  then 
and  there  feloniously,  voluntarily,  and  of  his 
malice  aforethought  struck :  and  that  the  said 
Hugh  Reason  then  and  there  feloniously,  vo- 
luntarily, and  of  his  malice  aforesaid,  gave  t<^ 

out  for  help,  and  immediately  heard  oce  of  tha 
pistols  go  off,  and  presently  afler  the  second, 
which  a  woman  looking  out  at  window  on  the 
other  side  the  way  proved  to  be  fired  by  Rea* 
son  ;  and  several  people  upon  the  alarm  of  the 
maid  coming  into  the  room  found  Mr.  Lutterell 
upon  the  ground  where  the  maid  lefl  him, 
without  any  sword  or  pbtol  near  him. 

**  Upon  the  defendants'  evidence  it  appeaivd, 
that  Mr.  Lntterell  had  a  walking-cane  in  hit 
hand,  and  that  Tranter  had  a  scratch  in  hit 
forehead,  which  might  be  probably  a  blow  with 
the  cane,  and  the  blow  heard  by  the  boy  upon 
Tranter's  first  going  into  the  room.  And  one 
of  the  surgeons  deposed,  that  the  deceased  had 
made  such  declarations  to  the  clergyman,  but 
this  witness  afterwards  being  alone  with  Mr. 
Lutterell  pressed  him  very  earnestly  to  discover 
the  troth,  upon  which  Mr.  Lutterell  did  say, 
that  he  believed  be  might  strike  one  of  them 
with  his  cane,  before  they  run  him  through. 

"  Upon  this  the  question  arose ;  whether 
Mr.  LutterelPs  striking  one  of  the  bailifia  first, 
would  reduce  the  subMquent  killing  to  be  man* 
slaughter  only  ? 

**"Forthe  king  it  was  argued,  that  notwith- 
standing sdch  stroke  the  defendants  wonid  be 
guilty  of  murder,  that  not  being  a  sufficient 
provocation  for  ffiving  the  death's  wound  with 
the  pistol :  and  for  this  Holloway's  case,  Ch>. 
Car.  139,  and  Relying  127,  were  cited,  where 
the  woodward  finding  a  boy  in  the  park  who 
came  to  steal  wood,  tied  him  to  a  horse's  tail' 
in  order  to  correct  him,  the  horse  run  away 
and  the  boy  was  killed :  and  this  was  adjudged 
to  be  murder,  because  the  tying  him  to  the 
horse's  tail,  being  an  act  of  cruelty,  for  which 
no  sufficient  provocation  had  been  given,  he 
was  answerable  for  all  the  consequences  of  it. 

"  The  defendants  insisted,  that  the  bringing 
down  the  pistols  was  a  sufficient  alarm  to  them 
to  be  upon  their  guard ;  and  then  when  he 
struck  one  of  them,  it  was  reasonable  for  them 
to  apprehend  themselves  to  he  in  danger ;  and 
in  such  case  a  nrudent  man  would  not  leave  it 
any  longer  in  the  power  of  his  adversary  to  do 
him  any  further  mischief. 

**  To  this  it  was  answered  by  the  counsel  for 
the  king,  that  if  Mr.  Lutterell  bad  continued  to 
keep  the  pistols  in  his  bosom,  there  might  ba 
some  colour  for  an  apprehension  of  danger ; 
hot  the  contrary  appearing,  yiz.  that  he  was 
at  a  distance  from  the  pistols,  with  the  defen- 
dants between  huD  and  them ;  they  had  no 
ground  to  fear  any  harm  upon  that  account; 
and  the  death's  wound  was  given  afVer  Mr« 
Lutterell  was  fallen  down  with  the  woonda  he 
had  received  with  the  sword,  and  wai  entirely 
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Edward  Lotterell,  with  the  leaden  bol- 
lets  aiiiresaid,  out  of  the  aaid  pistol  then  and 
there  by  force  of  the  said  powder  shot  oiF  and 
discharged  in  and  against  tne  right  part  of  the 
body  of  the  said  Edward  Lotterell,  under  thk 
right  pap  of  the  said  Edward  Lutterell,  one 
mortal  wound  of  the  breadth  of  one  inch,  and 
the  depth  of  nine  inches,  of  which  said  mortal 
wonna  the  said  Edward  Lutterell,  from  the  said 
10th  hour  of  the  said  17th  day  of  October,  until 
tbe  10th  hour  in  the  afternoon  of  the  said  day 
lie  languished,  and  laoffoishing  lived,  at  which 
•aid  hour  the  said  Edward  Lutterell,  at  the 
parish  aforesaid,  of  the  wound  aforesaid,  died : 
And  that  the  said  Robert  Tranter  at  the  time  of 
the  felony  and  murder  aforesaid,  by  the  said 
Bngfa  Reason  in  manner  and  form  aforesaid, 
monioasly,  ?olnntarily,  and  of  his  malice  afore- 
said, committed  and  perpetrated,  feloniously, 
voloDtarily,  and  of  his  malice  aforesaid  there 
was  present,  aiding,  abetting,  assisting,  com- 
Ibrtii^r  Aod  maintaining  the  said  Hugh  Reason 
lo  commit  the  aforesaid  felony  and  murder  in 
manner  and  thrm  aforesaid.  And  the  j ury  say, 
that  the  said  Hugh  Reason  and  Robert  Tranter 
the  said  Edward  Lutterell  in  manner  and  form 
aftresaid*  at  the  parish  and  coontv  aforesaid, 
felooiocisly,  volontarily,  and  of  tneir  malice 
aforetbonght,  did  kill  and  murder,  against  his 
ma^e^y's  peaoey"  5ec. 

To  dm  IndictmeDt  they  severally  beaded, 
Not.  Gnilty,  and  on. February  3,  were  brought 
to  the  Kiog's-bench  bar  to  receive  their  Trial, 
whkh  proceeded  in  the  following  manner: 

dark  of  the  Crown,  Yott  the  prisoners  at 
tlm  bar,  tnese  men  which  yoa  shall  hear  called 
and  pmonally  appear,  are  to  pass  between 
Mr  aorereiffn  lord  the  king  and  yon  upon 
the  tfM  of  voar  several  Uvea  and  deaths;  if 
yMi  win  chtuleBge  them  or  any  of  them,  yoa 
■ml  do  It  as  they  come  to  the  book  to  be 
•veni,  beiera  they  are  sworn. 

Robert  Demies,  esa.  challengad. 
^rancis  Lee,  esq.  cnallenged. 
James  Haley,  esq.  challenged. 
Robert  Sutton,*  chaDenged. 
Beoiamin  Drake,  chidlenged. 
Edward  Grosne,  challengad. 
Richard  Newton,  challenged. 
1.  Giles  Riddle,  jur. 

hi  llie  power  of  the  defendants:  so  that  what 
th^  md  afterwards  was  fhorder  in  them, 
htaamit  k  exceeded  the  bounds  of  sdf-preser* 
vatioD. 

**  Bat  the  Court  m  the  direction  of  the  jury 
Ci  poaitiTely  declare,  that  if  they  behfwed  Mr. 
liiluuli  made  the  first  assault  upon  the  bailiffs, 
4e  kfliiiMp  with  the  pistol  after  he  was  down 
woqU  be  Dot  manslaughter;  and  the  jury  upon 
that  direction  foond  them  gnilty  of  manslaugh- 
ter only,  though  otherwise  they  were  disposed 
tshave  hangd  them  for  the  Wbarity  of  the 


''The  defondaoia  prayed  the  benefit  of  the 
aad  wiie  bonitia  the  hand. 


3.  iVilliam  Pannell,  jur. 
John  Mills,  challenged. 

*3.  Thomas  Beckington,juc. 

4.  Abrsbam  Harrison,  jur. 

5.  Charies  Haddock,  jur. 

6.  Edward  Boevile,  jur. 

7.  John  Parsons,  jur. 

8.  Thomas  Cuthbert,  jur. 

9.  11iomasGli£r,jur. 

10.  Miles  Harper,  jur. 

11.  Robert  Kent,  jur.    And 
13;.  John  Si^t,  jur. 

Cierk  of  4Me  Cream,  Cryer,  make  Procla- 
mation. 

Cryer.  O  Yes,  &c.  If  any  one  can  iuforai 
our  sovereign  lord  the  king's  justices,  the  king^a 
Serjeants,  or  the  king's  attorney,  of  the  felony 
and  muider  whereof  the  prisoners  stand  in- 
dicted before  this  inquest  be  taken  between  our 
sovereign  lord  the  King,  and  the  prisoners  m 
the  bar,  let  them  come  forth  and  they  shall  be 
heard,  for  the  prisoners  now  stand  at  the  bar 
upon  their  deliverance. 

Cierk  ef  the  Crown.  Hugh  Reason,  hold 
up  your  hand ;  Robert  Tranter,  hold  up  your 
hand. 

Gentlemen  of  the  jury,  look  upon  the  pri- 
soners and  hearken  to  their  cause;  they  stand 
indicted,  for  that  they  not  having  the  fear  of 
God  before  their  eyes,  but  being  moved  and 
seduced  by  the  inshgation  of  the  devil,  the  17th 
day  of  October  last,  about  the  boor  of  ten  of  the 
clock  in  the  forenoon  of  the  said  day,  bv  force 
and  arms,  at  the  parish  of  St.  Clement  Danes 
in  the  county  of  Middlesex,  in  and  upon  one 
Edward  Lutterell,  esq.  in  the  peace  of  God  and 
of  Our  sovereign  lord  the  king,  then  and  there 
being  feloniously,  voluntarily,  and  of  their  ma- 
lice aforethought,  did  make  in  asiault ;  and  that 
the  said  Hugh  Reason,  with  a  pistol  of  the  value 
of  $8,  then  and  there  charged  with  gunpowdeir 
and  leaden  bullets  ;  which  said  pistol  toe  said 
Bugki  Reason  in  his  right  hand  tlien  and  the]% 
had  and  held  into  and  against  the  aforesaid 
£dward  Lutterell,  then  and  there  feloniously, 
and  of  his  malice  aforethought,  did  shoot  off 
and  discharge:    And  that  the.  said  Hui;^  Rea- 
son with  the  leaden  bullets  aforesaid,  issuing  and 
shot  off  out  of  the  pistol  aforesaid,  then  and  there 
by  the  force  of  the  said  bowder,  the  said  Rdward 
Lutterell  in  and  upon  the  right  part  of  the  body 
of  the  said  Edward  Lutterell,  under  the  right 
pap  of  the  said  Edward  Lutterell,  then  and  therd 
feloniously,  voiuntarily,and  of  his  malice  afore- 
thought struck ;  And  that  the  said  Hugh  Rea- 
son tnen  and  there  feloniously,  voluntardy,  and 
of  hia  malice  aforesaid,  gave  to  the  said  Ed- 
ward Lutterell,  with  the  leaden  bullets  afore- 
said, out  of  the  said  pistol  then  and  there  by 
force  of  the  said  powder  shot  off  and  discharged 
in  and  against  the  riirht  part  of  the  body  of  the 
said  Edward  Lutterell,  one  mortal  wound  of 
tfie  breadth  of  one  inch,  and  the  depth  of  nine 
inches,  of  which  said  mortal  wound  the  said 
Edward  Lutterell,  from  the  said  10th  hour  of 
tiie  said  17th  day  of  October,  until  the  10th 
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boar  in  the  aftcraoon  of  the  teid  day  he  lan- 
guiabed,  and  laDfi;uisbLB|^  lived,  at  which  said 
hour  the  aaid  Edward  Latterell,  at  the  pa- 
riah aforesaid,  of  the  woaod  aforesaid,  died : 
Aod  that  the  said  Robert  Tranter  at  the  time 
of  the  felony  and  roarder  aforesaid,  by  the 
•aid  Hugh  Reason  in  roauner  and  form  afore- 
•aid,  feloniously,  Toluntarily,  and  of  his  malice 
aforesaid,  committed  and  j^petrated,  feloni- 
ously, Toluntartly,  and  of  his  malice  aforesaid 
there  was  present,  aiding,  abetting,  assisting, 
o6mforting  and  maintaining  the  said  Hugh 
Reason  to  commit  the  aforesaid  felony  and 
murder  in  manner  and  fbrm  foresaid.  And 
the  jury  say,  that  the  said  Hugh  Reason  and 
Robert  Tranter  the  said  Edward  Lntterell  in 
manner  and  form  aforesaid,  at  the  paruh  and 
countjT  aibresaid,  feloniously,  voluntarily,  and 
of  their  malice  aforethought,  did  kill  and  mur- 
der against  his  majesty's  peace,  &c. 

They  likewise  stand  charged  ou  the  coroner's 
inquest  for  the  said  murder. 

Upon  this  indictment  they  have  been  ar- 
raiffned,  and  thereto  have  pleaded  Not  Guilty  ; 
mid  for  their  trial  have  put  themselves  upon 
God  aud  their  country,  which  country  you  are: 
your  charge  is  to  enquire  whether  they  be 
ffuilty  of  t^B  felony  and  murder  in  manner  and 
«>rm  as  tbey  stand  indicted,  or  not  guilty  ;  if 
you  dnd  them  guilty,  you  shall  inquire  what 
goods  or  chattels,  lands  or  tenements  they  had 
at  the  time  of^the  said  felony  and  murder  com- 
mitted, or  at  any  time  since :  if  you  find  them 
Dot  guilty,  you  shall  enquire  whether  they  fled 
for  it :  if  you  find  that  they  did  fly  for  it,  you 
shall  enquire  of  their  goods  and  chattels  as  if 
you  found  them  guilty  ;  if  you  find  them  not 
guilty,  and  that  they  did  not  fly  for  it,  say  so 
and  no  roorPy  and  hear  your  evidence. 

Mr.  Strange,  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  I  am  counsel 
in  this  case  for  the  king.  This  is  an  indict- 
ment against  the  defendants  Hugh  R«ison  and 
Robert  Tranter  for  the  murder  of  Mr.  Lutterell. 
The  indictment  sets  forth,  that  the  defendants 
not  having  the  fear  of  God  belbre  their  eya, 
but  being  moved  and  seduced  by  the  instigation 
of  the  Hevil,  on  the  17th  of  Oetober  last  at  ten 
of  the  dock  in  the  morning,  in  the  parish  of  St. 
Clement  Danes  in  the  county  of  MidiUesez,  did 
make  an  assault  on  Edward  Lutterell,  esq. 
that  the  defendant  Hugh  Reason  with  a  pistol 
charged  with  gunpowder  and  bullets,  which 
lie  then  and  there  neld  in  his  right  hand,  into 
and  against  the  said  Edward  Lutterell  then  and 
there  feloniously,  and  of  hu  malice  afoie- 
thought  did  shoot  oiT  and  discbarge,  aod  that 
the  prisoner  Hu^  Reason,  with  die  leaden 
bullets  aforesaid,  issuing  and  shot  oif  out  of  the 
pistol  aforesaid,  then  and  there  by  the  force  of 
the  said  powder  the  said  Edward  Lutterell,  in 
aod  upon  the  right  part  of  the  body  of  the  said 
Edward  Lutterell,  under  the  right  pap  of  the 
•aid  Edward  Lutterell,  then  uid  there  felo- 
fciously,  voluntarily  and  of  his  malice  afore- 
Ihoiightstmcki  ana  that  the  said  Hugh  Reason 


then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought  did  give  to  thesaid  Edward 
Lntterell,  with  the  leaden  bullets  aforesaid,  out 
of  the  said  pistol,  tl^en  and  there  by  force  of  the 
powder  shot  off  and  discharged  in  and  against 
the  right  part  of  the  booy  of  the  said  Edward 
Lutterell,  under  the  right  pap  of  the  said  Ed- 
ward Lutterell,  one  morul  wound  of  the  breadth 
of  one  inch,  and  the  depth  of  nine  inches,  of 
which  mortal  wound  thesaid  Edward  LottereD, 
firom  the  said  10th  hour  of  the  said  17th  of 
October,  to  the  10th  hour  in  the  afternoon  of  the 
said  day  languished,  and  languishing  lived,  at 
which  time  the  said  Edward  Lutterell  at  the 
parish  aforesaid,  of  the  wound  aforesaid,  died : 
and  that  the  other  defendant,  Robert  Tranter, 
was  aiding  and  aasisting  the  said  Hugh  Reason 
to  commit  the  said  felony  and  murder  in  man- 
ner and  form  aforesaid,  and  that  they  the  said 
Hugh  Reason  and  Robert  Tranter,  the  said 
Edward  Lntterell  in  manner  and  form  aibresaid, 
at  the  parish  and  county  aforesaid,  feloniously, 
wilfully  and  of  their  malice  afore-thou^ht  did 
kill  and  murder,  which  is  laid  to  be  against  the 
peace  of  his  majesty,  his  crown  and  dignity,  to 
which  the  defendants  have  severally  pmded 
Not  Guilty :  they  are  likewise  charged  on  the 
coroner's  inquest  for  the  said  murder.  We 
shall  call  our  witnesses,  and  if  we  prove  them 
guilty  you  will  find  them  so. 

Mr.Berj.  Cheshire,  May  it  nlease  yoor  kird- 
ship,  and  you  gentlemen  o(^  the  jury,  I  am 
counsel  in  this  case  for  the  king;  the  twopri« 
soners  at  the  bar,  Hugh  ReaMn  and  Robert 
Tranter,  stand  indicted  before  you,  aod  are 
charged  before  you  on  the  coroner's  inquest, 
for  the  murder  of  Edward  Lutterell,  esq.  and 
according  to  my  instructions,  which  I  williDeep 
exactly  to,  he  came  by  bis  death  in  this  manner : 
on  the  17th  of  October  last,  this  gentleman 
coming  out  ef  bis  lodgings  in  Sorry -atreety 
going  towards  th^  waieivside  to  take  the  vrater 
at  the  stairs- tbere^.  the  two  prisoners  came  to 
him  and  did'arrest  him,  and  told  him  they  ar- 
rested him  M  tbe  suit  of  one  Mr.  Rous  for  lOJL 
He  submitted  to  their  arrest,  desired  them  to 
return  with  them  to  his  lodging  and  he  would 
pay  the  money' :  they  eonsentcS,  and  both  re* 
turned  to  the  door  with  him ;  but  Reason  waa 
tiie  only  person  that  wentup  with  him :  Tranter 
said,  be  would  go  and  fetch  the  attorney  or 
aoUcitor's  bill :  the  deceased  vrent  up  one  pair 
of  stairSfReason  went  with  him,  they  were  to- 
gether in  the  dining-room,  words  •happened 
between  them ,  as  will  come  from  the  evidence  ; 
they  odled  him  rogue,  rascal,  and  minter, 
charged  him  as  a  person  that  refused  to  pay 
honest  debts,  and  sheltered  himsdf  imder  re- 
puted places  of  security .  He  directed  his  lady, 
who  was  then  in  her  l>ed-chamber  on  the  same 
floor  up  one  pair  of  steirs,  to  go  and  feteh  the 
money,  by  which  it  may  be  supposed  that  it 
was  in  order  to  pay  the  dqbt ;  but  the  witness 
did  not  hear  the  aom,  but  it  is  reasonable  to  pre- 
sume, he  had  told  her  what  it  did  oeme  to.  Tha 
defendant  fieMon  eaid,  Y^  iiiti9k  order  mw% 
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than  thai,  I  muBt  have  three  guioeas  for  my 
civility.*  No,  tay s  the  deceased,  ^oa  bare  not 
yaed  me  ao  as  to  deserve  three  guioeaa  or  anjp 
otbcr  siun  for  civility,  without  makiog  any  de- 

*  Mr.  East,  treating  of  Homicide  io  ad- 
vanoemeot  or  executioo  of  the  law  (PI.  Cr.  cb. 
5,  a.  86,)  says :  *<  If  the  officer  in  execiitiog  his 
office,  exce«l  his  authority,  the  law  gives liim 
BO  protectioQ  io  that  excesa.  And  it  behoves 
M»i  only  the  ministers  of  justice  and  other  pub- 
lic officers,  but  likewise  private  persons  endea- 
vouring to  arrest  or  imprison  m'the  several 
cases  uready  treated  of,  to  be  very  careful  that 
they  do  not  uitsbefaave  themselves  in  the  dis- 
thmtfe  of  their  duty ;  for  if  they  do  they  may 
Ibfffeit  this  special  protection.  And  thorefore 
Mr.  Justice  Foster  [see  Crown  Law,  p.  S98,] 
fkiniEs  that  the  killing  of  Mr.  LuttereU  in  the 
manner  reported  b^  Strange,  would  clearly 
have  been  murder  m  the  officers,  who  com- 
mitted that  fact"  Then,  afier  mentioning  the 
facta  which  are  stated  in  Sirange's  report,  he 
proceeds :  '*  This  is  reported  to  have  been  man- 
slaughter, by  reason  of  the  first  assault  with 
the  cane.  On  this  state  of  the  facts,  the  learn- 
ed judge  is  of  opiniod,  that  the  revenge  taken 
was  out  of  all  proportion  to  the  offence,  and  in- 
diiated  a  diabolical  fury.  But  he  rectifies  the 
icport  by  the  addition  of  several  material  cir- 
cnmstancea  mentioned  in  the  State  Trials ;  1. 
That  L.  bad  a  sword  by  his  side,  which  after 
the  affray  vras  found  drawn  and  broken ;  3. 
Wbea  he  kid  his  pistols  on  the  table,  he  de- 
cbred  that  he  bad  brought  them  down,  because 
Be  wQoM  not  be  forced  out  of  bis  lod(j;ings ;  3. 
He  threatened  the  officers  several  times ;  4. 
One  of  the  ofikers  was  wounded  in  the  hand 
with  a  pistol  shot,  both  the  pistols  having  been 
^schaiged  in  the  affray,  and  also  slightly  in 
the  wrist  by  some  sharp  pointed  iveapon,  and 
the  other  iiad  a  similar  wound  in  the  hand ;  5. 
The  etidenoe  was  only,  that  while  on  the 
gromd  L.  held  up  his  hands,  as  if  begging  for 
ncrcy.  Upon  this  the  chief  juntioe  directed 
the  jury,  that  if  they  believed  that  L.  endea- 
voured to  rcaaoe  himself,  which  he  seemed  to 
thu^,  and  very  probably  was  the  case,  it  would 
he  justifiable  nomibide  m  the  officers.  How- 
over,  aa  L.  gave  the  first  blow  accompanied 
wkh  menaces  to  the  officers,  and  considering 
the  circwnstattce  of  his  producing  loaded  pis- 
aola  to  prevent  their  taking  him  mm  bis  lodg- 
jnga,  which  it  would  have  been  their  duty  to 
fcnvedoneif  the  debt  had  not  been  paid  or  bail 
given,  he  declared  it  oould  be  no  more  than 
■mnslimghter."  See,  also,  chap.  5|Sect«  SI. 


%  ^br  setting  Ibrth  the  chief  justice's 
to  the  jury,  thus  oondmles  his  ao- 
ceoatofthecaae; 


<<  This  direction  of  the  chief  justice  the  re- 
porter  hath  totallv  omitted;  and  therefore  I 
hava  taken  the  liberty  to  state  the  case  more 
Ismhr  than  otherwiae  I  should  have  done ; 
and  1  cannot  help  saying,  that  the  chrcum- 
gavcaa  oniittid  19  the  Rfort  are  too  material, 


mand  you  arrested  me  publicly  iotbe  street 
My  lord,  according  to  my  instructions,  the  de- 
ceased went  up  one  pair  of  stairs  and  he  re* 
turned  down  with  a  case  of  pistols ;  the  maid- 

_ # 

and  enter  too  far  into  the  true  merits  of  the 
case,  to  have  been  dropt  by  a  gentleman  of  sir 
John  Strange's  abilities  and  known  candour,  if 
he  had  not  been  over-studious  of  brevity. 

*'  Imperfect  reports  of  foots  and  circum- 
stances, especially  in  cases  where  every  cir- 
cumstance weighs  something  in  the  scale  of 
justice,  are  the  bane  of  all  science  that  de- 
pendeth  upon  the  precedents  and  ezamplea  of 
former  times." 

See,  also,  Hawkins's  PI.  of  the  Cr.  book  1, 
chap.  29,  aections  9  and  16,  and  chap.  31,  i. 
61.  As  to  the  killing  of  an  officer  executing  or 
attemptingr  to  execute  an  illegal  warrant,  seo 
iu  this  Collection  the  Case  of  Stevenson,  a.  d. 
1769. 

Jn  cases  of  Homicide  caused  by  beat  of 
blood  upon  sudden  provocation,  the  law  of  Sco^ 
land  is  less  indulgent  than  that  of  England  ;  in 
which  and  in  some  other  particulars  ai  to  tbia 
matter,  their  legists  are  not  backward  to  con- 
trast the  respective  doctrines  of  the  two  codes. 
I  transcribe  the  following  passages  from  the 
two  most  eminent  modem  authors  upon  the 
Criminal  Law  of  Scotland,  with  whose  writings 
1  am  acquainted : 

<*  Though  the  distinction  of  murder  and  ho- 
micide on  provocation  has  become  a  part  of  our 
law  as  of  that  of  England ;  it  is  not,  however, 
to  be  imagined,  that  it  is  therefore  established 
in  the  precise  same  terms  in  both,  or  that  our 
practice  has  adopted  the  opinions  of  the  Eng- 
lish lawyers,  witn  respect  to  the  kind  or  degree - 
of  provocation  which  will  save  from  the  ordi- 
nary pains.  On  the  contrary,  there  is  in  this 
article  a  great  and  substantial  difference  be- 
tween our  system  and  theira.  Thus  far  the  two 
coincide,  that  no  provocation  of  ^ords  the  moat 
foul  and  abusive,  nor  of  signs  and  gestures  how 
contemptuous  or  derisive  soever,  is  of  sufficient 
weight  in  the  scale,  materially  to  alleviate  tho 
guilt ;  so  that  if  John,  upon  words  or  signs  of 
reproach  b^  Jamea,  straightway  take  up  a  knife 
and  stab  him,  or  a  heav^  hammer  and  beat  out 
his  brains,  be  shall  be  judged  a  murderer  and 
die.  In  this  also  their  doctrine  agrees,  that 
they  make  no  account  of  provocation  by  tres- 
pass on  lands  or  goods,  if  not  accompanied  with 
violence  to  the  person  ;  whereby,  if  John  find 
Jamea  breaking  down  his  fence,  or  entering  hia 
iuclosures  to  search  for  game  without  his  leavet 
or  poinding  John's  cattle  when  they  are  upon 
John's  own  property  ;  in  none  of  these  cases  is 
It  any  thing  less  than  murder,  if  John  shall  bo 
so  far  transported  with  fage  at  this  trivial  and 
reparable  omnce,  as  to  knock  the  trespasser  on 
the  head.  In  this  all  the  English  authorities! 
are  agreed ;  and  cer^inly  for  reasons  so  obvi- 
ous and  convincing  aa  admit  of  no  reply. 

**  But  it  is  further  the  sentiment  of  several, 
and  among  the  ablest  of  their  writers  oa  law, 
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terrimt,  Hester  Gerntrdy  seeiDgbim  with  those 
pistols,  said  to  him,  For  God's  sake  wbal  busi- 


ness have  you  witb  those  pistols  P  Pray,  lay 
the  pistols  away,  mischief  may  happen :  says 

that  any  assault  on  the  perpon  of  the  killer  suf- 
ficiently extenuates  his  fl^Ut;-to  lower  the  case 
to  manslaughter,  though  the  injuiy  be  nothing 
more  than  a  single  Mow  with  the  hand,  or  twist- 
ing the  nose,  or  a  fillup  on  the  forehead,  or 
justling  in  the  street,  or  whipping  the  person's 
Dorse  out  of  the  tract."-— [This,  1  conjecture, 
alludes  to  Lanure's  Case,  1  Hale,  ch.  37,  p. 
456.  As  to  which,  Mr.  East  (PI.  Cr.  s.  20,) 
rightly  observes,  <*  I  should  presume  that  the 
tiot  was  done  with  violenoe,  or  great  inso- 
lence."]— ^*'  Farther,  it  is  the  concurring  doc- 
trine of  all  their  boolcs,  that  where  on  a  sudden 
Saarrd,  parties  fight  upon  the  spot  with  mortal 
PeSpons,  and  on  equal  terms,  (each  giving  the 
other  time  to  draw  and  be  on  his  guard) ;  -or 
even  if  in  heat  of  blood  they  fetch  their  weapons, 
and  go  to  the  field  and  fight,  there  also  the  deed 
comes  under  the  notion  of  manslaughter  only  $ 
and  this  without  any  regard  to  the  firat  provo- 
cation, whether  it  be  verbal  or  real,  or  from 
which  of  the  parties  it  comes. 

<<  Now,  in  all  these  articles,  our  practice  is 
formed  upon  quite  another  plan.  To  have  a 
^d  plea  of  extenuation,  the  pannel,  at  the 
time  of  killing,  must  have  stood  in  the  situation 
of  an  assaulted  and  injured  person,  one  who 
was  in  a  manner  constrained  to  strike  by  the 
Tiolence  which  he  was  suffering  from  the  de- 
ceased. If  in  any  degree  the  mortal  strife  was 
matter  of  convention  between  the  parties, 
though  hot  tacitly,  and  taken  up  at  the  mo- 
ment, if  the  mortal  blow  was  not  the  impulse 
of  instant  pain  and  a^tation,  but  of  a  purpose 
to  fight  as  on  a  certain  plan  and  set  of  princi- 
ples; this,  according  to  our  notions,  is  murder 
m  the  survivor.  In  which  point  of  view,  the 
circumstance  of  waiting  till  the  other  party 
draw  and  be  on  bis  gnard,  that  favourable  cir- 
cumstance which  makes  it  manslaughter  by 
the  law  of  England,  would  not  with  us  be  of 
any  advantage  to  the  pannel,  as  shewing  plain 
deliberation,  presence  of  mind,  and  method  in 
jbis  revenge.  This,  our  rule,  is  proved  by  the 
two  cases  formerly  mentioned,  of  James  Mur- 
ray [June  17}  1670,]  and  James  Gray  [June 
1 1,  1678,]  both  of  them  cases  of  fair  combat  in 
beat  of  blood,  and  on  a  recent  quarrel,  to  which 
may  be  added  (though  with  respect  to  the  suf- 
Aciency  of  the  evidence,  the  verdict  has  been 
bought  questionable,)  the  case  of  William 
Douglass  [June  4, 1667,1  for  the  slaughter  of 
j^iome  of  jBccles,  which  was  shortly  thus; 
That  these  persons  alonjf  with  others,  had 
quarrelled  when  at  dinner  m  a  tavern,  and  hav- 
ing taken  coach  instantly  drove  to  the  adjacent 
fields,  where  they  set  to  confusedly  with 
■words  two  against  two,  and  Home  was  lulled 
as  was  alleged  (and  indeed  I  think  is  proved) 
by  Douglas.  Ibe  same  principle  seems  to 
have  ruled  in  the  case  of  Andrew  Rutherford, 
Indicted  for  the  murder  of  James  Douglas, 


he,  I  d^gn  to  do  thein  no  harm,  they  have 

used  me  HI,  called  me  rogue,  rascal,  and  mmter,  ^ 

I  do  not  design  to  hurt  them,  but  will  not  be 

ill  used  by  them.    The  maid  pressed  him,  for 

[Nov.  9  and  16, 1674,]  this  slaughter  had  taken 
place  on  a  sudden  ouarrel,  of  which  it  could  not 
be  said  on  the  proor  who  was  the  author,  or  who 
had  been  the  first  to  draw,  only  the  parties 
were  seen  by  persons  at  some  distance  to  alight 
firom  their  horses  and  thrust  at  each  other,  nei« 
ther  of  them,  as  far  as  appeared,  taking  undue 
advantage,  or  giving  back  or  declining  tiie  com- 
bat. The  jury  found  the  slaughter  proved,  and 
the  self-defence  not  proved.  And  the  C<^urf , 
who,  b^  their  interiocutor  had  previously  re* 
quired  it  of  the  pannel  to  bring  proof  of  self* 
defencOi  gave  sentence  of  death. 

*<  With  us  too,  though  not  alwavs  a  ded* 
sive,  it  is  generally  an  unfavourable  circum- 
stance fbr  the  pannel  in  this  question,  that  he  has 
struck  the  first  blow ;  if  John  strike  James  a 
blow  with  the  hand,  and  James  return  it  with 
severe  blows  of  a  staff,  on  which  John  being 
hurt  and  irritated,  draws,  bat  gives  James  time 
to  do  the  like,  and  thus  they  fight  and  James  is 
killed,  this  is  murder  by  the  Scottish  practice, 
however  such  a  case  might  be  resolved  in  the 
courts  of  England.  We  cannot  make  the  sam6 
allowance  for  his  bans'  provoked,  who  is  only 
in  a  situation  to  be  so  by  his  own  intemperate 
and  unlawful  act,  and  has  shewn  an  absolnte 
disregard  of  those  very  emotions  in  his  neigh- 
bour, which  be  vroula  have  excused  in  his  own 
case.  His  assault  of  his  neighbour's  person 
justified  the  return  of  blows,  and  though  there 
be  excess,  be  cannot  therefore  be  either  justifi- 
able or  excusable  to  resent  these  (while  they 
do  not  put  his  life  in  danger)  unto  the  death  of 
his  neighbour.  This  rule  is  pointedly  an* 
nounced  in  the  interiocutor,  in  the  ease  of  en- 
sign Hardie,  where  it  is  sustained  to  restrict  the 
libel  to  an  arbitrary  pain,  that  the  deceased  was 
the  first  affgressor  and  had  laid  hold  of  the 
horse's  bridle,  and  struck  Hardie  on  the  face 
with  a  rung  or  tree ;  but  this  passage  imme- 
diately follows,  *  But  find  the  reply  made  by 

<  the  pursuer,  that  the  panneLbeat  the  defimct 

<  on  the  face  withathrawn  rod,  before  he  struck 
'  the  pannel  with  the  rung  or  tree,  relevant  to 
*  elide  the  foresaid  defence  simpliciter.'  The 
didbrence  is  still  more  remarkable  with  resard 
to  the  degree  of  iqjury  and  provocation  which 
will  be  received  in  our  courts  to  extenuate  the 
guilt.  That  any,  even  gross  indignity  is  suffi- 
cient, or  any  assault  on  the  person  of  so  slight 
a  nature  as  those  which  are  mentioned  in  the 
English  books  ef  htW,  this  it  would  be  eontiary 
to  the  whole  tenor  of  our  records  to  believe* 
Suffice  it  to  mention  upon  this  bead,  (since  the 
invariable  coiurse  of  jud^ent  makes  it  needless 
to  accumulate  authorities)  the  case  of  William 
^rd  [Sept.  8  and  9, 1693,1  for  the  murder  of 
Agnes  Bay  ne,  by  throwing  her  backwards  down 
stairs ;  the  allegation  was  here  repelled,  of  her 
having  provoked  him  by  tossing  the  contents  of 
a  chamner-pot  in  his  fSct^    In  short  it  is  to  be 
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God  sake  li^  tbein  dftWB,  your  lady  wMI  be 
ffig^btfid.  He  weot  to  the  for  end  of  the  room, 
laid  down  the  pistols,  and  retreated  to  the  fire- 
pbee.    By  this  time  there  wat  a  knocking  at 

midentood,  that  it  does  not  come  op  to  the  dae 
deKriptKHi  of  the  defence  by  our  law,  that  the 
panaei  is  in  rage  and  heat  of  blood,  thouffh  ow- 
ug  to  some  improper  freedom  which  the  de- 
eeased  had  taken  with  his  person.  This  pas- 
sion must  be  occasioned  by  some  adequate  and 
serious  caoM,  from  aevece  and  continued  as- 
sanlt,  sncb  as  carries  agitation  and  alarm  with 
It,  a  dread  ef  farther  harm  and  iniury,  aa  well 
se  preaettt  smart  and  pain  of  body;  whereby 
the  solTerer  is  excusable  in  tlieloss  of  his  pre- 
sence of  mind,  and  of  the  just  measure  of  reta- 
liation. Excepting  the  peculiar  ease  of  slaugh- 
ter committed  on  the  adulterer  discorered  in 
the  ihct,  1  am  acquainted  with  no  case  of  cul- 
pable homicide  in  our  records,  which  is  not 
more  or  less  of  this  description ;  not  a  case  of 
poesioo  only,  but  of  nassion  excited  by  bodily 
suffering,  and  mingled  with  terror,  and  with 
pertnrbation  of  spirits.  And  truly  it  may  be 
doubled,  whether  in  this  our  rule  is  not  wiser 
and  more  salutary,  at  least  more  suitable  to  the 
fierrcDt  temper  of  the  Scottish  people,  than  that 
of  the  neighbouring  kingdom,  which  excuses 
the  mortal  revenge  of  such  inconsiderable 
wrongs.  To  curb  and  repress  an  over-jealoua, 
chokric,  or  quarrelsome  humour,  as  far  as  can 
be  done  without  injustice  in  the  particular  case, 
and  thus  tii  bend  the  temper  to  the  course  of 
civil  order,  is  the  main  scope  of  law  in  this 
whole  department  of  offences  against  the  per- 
son. And  this  object  seems  to  be  duly  kept  io 
view  in  our  practice,  when  it  has  consideration 
of  human  infirmity  in  those  difficult  and  agi- 
tatilig  situations  only,  which  require  a  more 
than  ordinary  strength  of  mind,  and  command 
of  teinper  to  withstand  them ;  not  in  those 
where  the  pride  more  tban^the  body  of  the  man 
baa  been  offended. 

**  However  this  maybe,  upon  which  it  would 
not  become  the  lawyers  of  either  country  to  ex- 
press tbemselTes  with  confidence,  clear  it  is, 
that  such  is  oor  fixed  and  certain  rule. 

*^  And  here  I  shall  take  occasion  to  observe 
loncbiiig  the  noted  case  of  Mungo  Campbell," 
[This  Case  (for  the  murder  of  lord  £gltntoun,) 
oeearred  in  the  year  1769,  and  is  reported  by 
Bfadaorin.  It  pire  rise  to  much  and  warm 
diaeiismon,  in  print  as  well  as  verbally.  A  full 
aocoiiiit  of  the  Trial  was  published ;  and  it  wss 
eoptoaaly  commented  on  in  the  Gentleman's 
Magazine.  A  short  argument,  in  which  Or. 
JoImob  was  one  of  the  disputants  respectinsr  it, 
k  ralsSed  by  Boswell,  in  his  Tour  to  the  He- 
l]  **  tboo^  certainly  a  case  of  difficulty, 
wA  deserving  of  that  deliberate  attention 
it  received,  that  it  was  judged  in  strict 
nity  to  the  whole  series  of  preosdents, 
of  an  ancient  or  of  a  modem  date,  that 
to  be  found  upon  record.  On  the  whole 
of  the  situation,  even  those  of 
who  were  most  farouraUe  to  the 


the  door,  and  the  boy,  Thomas  Hargrave,  went 
to  let  in  the  person  that  knocked,  and  it  proved 
the  defendant  Tranter :  Tranter  ran  hastily  up 
stairsy  and  the  boy  was  following  him,  and 

pannel,  and  along  with  them  the  jury,  had  been 
of  opinion,  that  the  injury  to  his  person  was  not 
of  that  degree,  nor  had  been  prosecuted  to  that 
length,  which  could  excuse  bis  passion  or  ex- 
tenuate the  guilt,  so  that  the  deed  was  rather  to 
be  held  a  wilful  and  resentful  deed,  the  fruit  of 
the  habit  of  mind,  the  proud  and  jealous  temper 
of  the  man,  who  actea  delibo^tely  on  the  oc- 
casion, than  of  excusable  perturbation  and 
terror,  or  immediate  dbtress  of  body.     If,  in 

{irosecution  of  his  unlawful  purpose,  lord  Bg" 
inton  had  advanced  on  Campbell  and  had  hud 
hold  of  the  piece,  and  thus  a  personal  strugrie 
had  ensued,  in  which  Campbell  defending  nia 
property  (and  certainly  be  was  not  obliged  to 
j^uit  it)  had  been  beaten  and  overpowered,  or  in« 
jured  in  bis  body  before  discharging  his  piece, 
this  would  have  been  a  far  more  fitvourable 
case,  and  indeed,  in  my  mind,  hardly  distia- 
suishable  from  that  already  roentioneu  of  Af ao- 
leau  in  1710,  where  an  assault  on  a  person  to 
take  his  carabine  from  him,  was  faund  relevant 
to  restrict  the  libel  to  an  arbitral^  pain.  For 
this  would  not  have  been  a  situatioii  of  simple 
trespass  on  goods,  but  of  trespass  necessarily 
coupled  to  assault  of  the  person.  But  toking 
all  the  particulars  of  this  unfortunate  story,  it 
could  scarcely  be  said  that  Campbell  had,  hem 
at  all  assaulte<l,  or  had  any  reasonable  or  well 
grounded  apprehension  of  future  barm  to  hia 
person.  Certainly,  at  the  time  of  dischar^ng 
bis  piece,  any  provocation  he  had  yet  received 
was  not  higher  than  if  he  had  been  iustled  in 
passing,  or  pulled  by  tiie  nose,  or  kicked  on  tha. 
breech,  no  one  of  which  indignities  according 
to  any  authority  or  [Precedent  that  can  be  pro- 
duced  in  the  law  of  Scotland,  would  have  been 
Sufficient  to  excuse  him.  In  fine,  he  had 
shewn  nothing  of  that  forbearance,  that  phlegm 
and  tardiness  of  blood,  which  according  to  the 
course  of  our  [iractice,  is  a  necessary  accom- 
paniment of  this  plea,  but  rather  a  choleric  and 
jeah)us  disposition,  hastily  to  lay  hold  of  the 
first  opportunity  of  offence,  for  the  purpose  of 
revenge. 

'<  In  the  close  of  all  1  shall  venture  to  oK 
serve,  that  as  with  r^rard  to  the  degree  of  pro- 
vocatk>n  which  makes  a  case  of  culpable  homi- 
cide, so  also  with  regard  to  the  judgment  which 
may  competently  pass  on  the  offenJer,  it  may 
deserve  to  be  considered,  whether  our  lifW^  is  not 
upon  as  salutary  a  footing  as  that  of  England ; 
for  our  judges  have  a  discretion  in  tbis  matter, 
to  condemn  the  man -slayer  to  such  a  punish- 
ment, according  to  the  measure  of  his  Jault, 
which  shall  truly  serve  as  a  correction  to  him, 
and  a  warning  to  others ;  whereas,  in  England, 
the  judgment  is  one  invariable  thing,  the  for- 
feiture of  moveables,  and  burniuff  in  the  hand, 
which  is  very  unequal  in  its  application  to  tho 
different  conditions  in  life,  and  if  cairried  into 
effect,  may  be  either  too  severe  or  too  lenient  a 
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8  GEORGE  L       Trial  of  Hugh  Reason  and  RobeH  Tranier,       [  16 


beariDg^  ft  noise  in^tbe  iMatng  room^  u  my  in- 
■tnicttoDs  aret  1m  hastened  the  earlier  to  ace 
what  the  matter  was ;  as  soon  as  he  came  into 
ttie  dining  room,  the  first  thing  he  saw  was» 
Tranter  holding  the  deceased's  arm  in  his,  and 
the  other  defendant  I^eaaon  stabbing  him,  and 
he  saw  the  stab :  he  was  going  to  gif  e  the 
second  stab,  but  the  boy  tooknold  of  the  sword- 
arm;  Reason  takes  the  sword  with  his  other 
band,  and  says  to  thehoy.  Damn  you,  if  you 
d*not  get  out  of  the  room  you  shall  die  before 
your  master :  upon  this  he  saw  a  second  pass 
at  the  gentleman,  and  he  cried  Murder;  upon 
his  crying  murder,  the  maid  servant  Sarah 
came,  and  she  says  she  saw  her  master  upon 
bis  back  on  the  floor  with  his  hands  up  begging 
for  mercy,  and  saw  the  men  ttab  him  several 
times :  she  likewise  cries  out  Murder,  and  as 
■he  went  down  stairs,  and  not  till  then,  she 
beard  a  pistol  go  off,  which  must  be  after  the 
poor,  wounded,  mangled  man  lay  upon  the 
floor.  Some  time  afler,  not  two  minutes,  she 
beard  another  pistol  go  off,  by  this  time  the 
Doise  was  so  great  that  the  neiglibourfaood  came 
in,  particular^  one  Waters  a  waterman ;  Waters 
nms  up  stairs,  and  he  finds  the  deceased  at  the 
further  end  of  the  room,  ly  tn^  there  in  a  strange 
mangled  condition;  one  of  the  prisoners  en- 
deaveured  to  make  bfai  escape,  but  be  was 
seized,  and  so  was  the  other. 

It  was  thought  proper  in  this  dying  con- 
dition, as.  it  was  apprehended  the  poor  gentle- 
oian  was  in,  that  they  should  send  for  the  cn- 
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course,  but  as  sometimes  managed,  by  gift  of 
the  forfeiture  to  the  offender  himself,  beoomes 
no  punishment  at  all." — Hume's  Commenta- 
ries (Description  and  Punishment  of  Crimes,) 
4sbap.  6,  Tol.  1,  pp.  378, 389. 

So,  too,  Mr.  Burnett,  (Treatise  on  Several 
Parts  of  the  Criminal  Law  of  Scotland,  chap.  1, 
p.ir.): 

*^  While  the  law  as  to  homicide  on  provoca- 
tioB,  has  in  latter  years  been  greatly  mitigated, 
it  by  no  means  goes  the  length  or  that  indul- 
gence which  seems  to  be  allowed  by  the  law  of 
our  neig[hbouring  country,  to  resentment  on 
slighter  injuries,  where  <ianger  to  the  person 
and  alarm  for  one's  safety  cannot  be  inferred, 
that  it  will  punish  with  only  fine  and  imprison- 
ment him,  who,  without  any  adequate  or  just 
cause,  but  from  a  punctilious  sense  of  honour, 
arising  from  a  sUgntor  implied  injury,  wilfully 
bereaves  a  fellow-creature  of  his  life ;  an  in- 
dulgence which  is  directly  adverse  to  eveiy 
rule  and  precedent  in  the  law  of  Scotland. 

**  Nor,  while  it  makes  allowance  for  anger 
excited  by  a  just  cause,  and  which  impels  to 
immediate  resistance,  wtU  it  countenance  any 
thing  like  deliberate  cruelty,  or  the  taking 
amends  for  Injuries,  eftn  of  the  higbest  kind, 
after  an  interral  of  time.  It  is  the  milty  of  re- 
sentment in  beat  of  blood,  not  of  rerenge,  after 
passM»n  has  had  time  to  subside,  that  tbe  law 
makes  any  allowance  for.  Hence  aU  ads  of 
xeilerated  aad  axocialfe  noleaos^  and  wbieb 


rate  of  the  parish,  Mr.  PHers ;  Mr.  Peters  did 
come,  and  according  to  my  instructions,  as 
they  apprehended  him  to  be  dying,  says  a 
fHend  or  the  defendants.  Pray  enquire  of  tbe 

Sentleman  bow  this  accident  happened?  He 
id  so,  and  he  will  give  you  an  account  of  what 
pissed  between  him .  and  tbe  deceawd  before 
the  justice  of  tbe  peace  came.  But  Mr.  Ver- 
non and  Mr.  Haynes,  tbe  two  justices  of  tbe 
peace,  soon  after  came  in,  and  at  their  MNiuest, 
they  having  no  clerk  with  them,  Mr.  Peters 
was  pleased  to  sit  down,  and  take  tbe  examina- 
tion m  writing ;  having  given  him  bis  oetb, 
Mr.  Peters  was  pleased  to  set  it  down ;  the 
substance  of  what  be  dkl  say  was  this,  **  The 
bailifb  took  tbe  pistols  from  my  tsble  and 
shot  me  twice,  tbe  fot  man  run  me  throogb, 
and  then^rew  my  sword,  which  1  broke  my- 
self in  htt  band,  and  bq^ged  for  my  life:  I 
never  fired  a  pistol,  nor  made  one  push ;  tbey 
both  run  me  through,  I  offered  to  pay  them  tbe 
money."  Tbe  condition  tbe  gentleman  was  ia 
at  that  time  was  such,  as  it  was  not  tbougfat 
reasonable  that  be  sboohl  sign  it,  but  tbey  will 
give  you  an  account  that  he  was  perfoctly  sen- 
sabfo.  My  lord,  in  tbe  afternoon  somebody 
sent  for  Mr.  Peters  the  clergyman  again,  and 
it  was  with  an  intent  that  me  deceased  might 
receive  tbe  holy  sacrament;  and  Mr.  Peters, 
like  a  prudent  man,  says,  **  According  to  the 
account  you  have  given  yoo  have  been  hardly 
used :  however  it  becomes  me  to  hope  and  de- 
sire, and  you  to  express,  that  you  are  in  cha^ 

are  committed  in  a  cruel  and  unusual  manner, 
though  on  strong  and  immediate  provocaiion« 
will  be  held  to  indicate  that  malice  which  is  tbe 
characteristic  of  murder ;  in  the  same  way  that 
acts  of  lesser  violence,  but  which  end  in  death, 
if  done  es  inierwUlo^  under  pretence  of  prior 
provocation,  will  be  held  to  mdicate  the  same 
temper,  and  to  forfeit  every  indulgence  of  the 
law. 

**  The  same  principle  holds  in  the  case  of 
immediate  resistance  on  provocation,  if  it  shall 
appear  that  the  party  acted  not  from  the  im- 
pulse of  that  provocation,  but  from  a  former 
llfrud^e ;  or  if,  to  satiate  his  resentment  for  past 
ii^unes,  be  purposely  courts  a  quarrel,  and  in- 
duces provocation,  as  a  colour  to  bis  malice. 
In  such  cases,  the  extenuation  of  passion  can 
have  no  place.  Tbe  real  impulse,  then,  is  ma- 
lice and  revenge,  that  delibearate  and  reflecting 
passion,  for  which  the  law  makes  no  allow- 
ance." 


.  It  is,  perhaps,  too  minnte  to  be  worth 
tion,  that  as  to  convictions  for  maaslaogfoter, 
Mr.  Hume  appears  not  to  have  been  aware, 
that  tbe  forfeiture  of  (moveables)  goods  and 
chattels  is  in  practice  never  exacted ;  that  the 
burning  in  tbe  band  may  in  the  discretion  of 
the  Court  be  changed  to  a  moderate  fine ;  and 
that  moreover  the  Court  may  adjudge  the  of- 
ftttder  to  be  imprisoned  fur  any  term  not  ex- 
ceeding a  year.  See  Bast*s  PI.  Cr.  c.  5,  §  4* 
and  Stat.  19  G.  3»  c«  r4»  as  there  refeited  to. 


17]  Jif  ike  Murder  of  Edward  LuUereli,  eiq.  A.  D.  lift 


U9 


I  adminiflter  the  holy-iacnuDeot" 
S^s^he,  *  As  I  shall  appear  l^ore  thejpreat 
Cmi  of  heaT«i,  what  I  told  yoa  Is  troe,  i  wai- 
hartavody  marda^ ;  howerer  I  am  in  per- 
cfaaritj  with  them,  I  forgire  then;,  and  I 
J  Afanif^ty  God  to  fortpre  them  their  in- 
Mj  lord,  be  did  conttaue  for  some 
iB  a  hngmshiog  way,  though  all  care  was 
I  to  sare  bis  li^.  On  examination  after 
fciB  deaih,  (which  is  a  sad  circumstance  in  the 
case)  diere  are  found  no  less  than]  ten  wounds 
€■  lum,  many  of  them  mortal ;  be  did  con- 
liaiie  tin  the  17tb  about  10  at  night  and  then 
kedM.  My  lord,  here  is  a  case  of  great  con- 
siJtiation ;  and  as  on  the  one  band  the  de- 
feadants  are  officers  and  ministers  of  justice, 
aad  oaost  be  protected  in  sorting  of  their  p(o- 
cessy  aad  as  kng  as  they  do  their  duty  must 
■at  be  abused ;  yet  when  people  submit  to  their 
anthofity,  tbey  too  must  be  protected,  and  the 
law,  that  requires  the  one  to  submit,  requires 
the  other  to  protect  and  preaer? e  their  fires, 
and  if  any  officer  gives  nnreasonable  correc- 
tioD,  where  they  make  no  resistance  in  cases  of 
^araoce  only,  where  hardships  and  difficulties 
are  pot  apon  them,  so  as  to  snorten  their  lives. 
I  swHnit  It  to  my  lord's  direction,  whether  they 
aie  not  gmlty  of  the  murderf  To  shew  how 
careful  the  law  is  of  the  life  of  man,  my  lord 
Coibe^'saTS,  If  atty  man  who  is  in  custody  of  a 
gaoler  JUes,  the  coroner's  inquest  must  sit 
Qpoo  him  ;  and  it  is  for  th\t  reason,  tliat  the 
kii^^  may  be  apprized  that  the  subject  had  no 
Ibid  play,  but  came  to  a  natural  death;  this  po- 
Key  of  law  b  a  good  one.  These,  gentlemen, 
are  the  bounds  which  wilf  be  taken  into  con- 
aideratioo,  and  when  we  hare  calM  our  wit- 
naaea,  it  most  be  left  to  my  lord's  direction  and 
year  consideration,  whether  the  defendants' 
case  is  a  case  to  be  justified,  or  whether  or  no 
tbrv  will  not  deserve  the  punishment  due  to 
rnmans  and  assassins  ? 


Mr.  Reeve,  1  am  counsd  likewise  in  this 
CMC  for  the  king :  The  facts  have  been  fully 
•pened  in  every  particular  circumstance,  and  1 
apprehend  this  is  not  a  matter  proper  for  us  to 
•bew  with  its  usual  aggravation ;  for  consi- 
dering the  prisoners  are  not  allowed  counsel, 
we  are  only  to  lay  the  matter  fairly  before  the 
JBiy  and  the  eoort,  both  in  rebtion  to  matters  of 
Act  and  of  law. 

Tme,  the  defendants  are  officers  of  justice, 
and  as  such  as  are  entitled  to  the  protection  of 
Ibe  law,  to  far  as  the  law  anthorises  them  in 
what  iJiey  do ;  but  in  case  they  exceed  that 
antbortty,  and  use  barbarity  to  their  prisoners, 
where  there  is  no  occasion  lor  it,  they  exceed 
Ae  boonds  of  their  authority,  and  what  hap- 
pens afterwards  by  a  needless  quarrel,  they 
fcinadvea  are  the  occasion  of ;  and  if  a  per- 
aon  b  killed,  I  submit  it  toyoor  lordshit»  if  they 
aie  not  guHty  of  murder. 

We  agree,  my  tord,  if  resistance  is  made  by 
■  penon  arrested,  and  it  is  necessary  for  tlie 
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preservation  of  the  prisoDer,  or  for  tiie  lile  of 
the  officer,  if  his  life  is  attempted  by  the  pri- 
soner, and  in  doing  what  is  necessary  for 
their  defence,  and  for  the  keeping  of  thetr  pri» 
soner,  there  happens  a  quarrel  commenced 
by  the  fault  of  the  prisoner,  we  agree  the  of- 
fioerd  are  not  to  be  blamed :  But  if  aquairelu 
commenced  by  the  officers  against  a  prisoner 
submitting  to  the  bw,  and  to  their  authority, 
and  willing  to  do  that  which  the  law  requires, 
namely,  to  pay  the  debt,  then  only  for  civility 
money  they  use  durance,  and  they  used  him 
ill,  and  they  begin  the  quarrel  and  fight  with 
the  man  on  that  account,  we  must  submit  it, 
whether  it  is  not  murder.  We  must  agree  in 
our  evidence,  that  there  was  not  any  person 
present  at  the  time  of  the  beginning  of  the  quar- 
rel," nor  who  continned  there  during  the  quar- 
rel :  But  from  the  circumstances,  and  the  evi- 
dence we  have  to  lay  before  the  jnry,  it  will 
amount  to  a  proof,  that  this  quarrel  was  be- 
gun by  the  officer.  It'b  true,  there  were 
pistols  fetched  by  the  deceased,  but  these  pis- 
tols, if  we  shew  they  were  not  designed  to  bs 
made  use  of  to  injure  the  bailiffs,  but  were  oolr 
for  his  own  preservation,  if  he  should  be  ill 
used  by  tliem  ;  if  afler  he  had  taken  these  pis- 
tols he  dismissed  himself  from  the  custody  of 
these  pistols,  as  we  apprehend  will  appear  from 
ihe  evidence,  and  they  take  up  these  pistols, 
and  with  one  of  these  pistols  shoot  their  pri- 
soner, we  apprehend  that  will  take-off' the  cir- 
cumstances, that  would  seem  in  favour  of  them. 
My  lord,  we  will  call  our  witnesses,  and  prove 
all  our  fiicts,  and  then  we  must  submit  it  to 
your  lordships'  direction  to  the  jury,  whether 
on  those  facts  it  doth  not  appear  that  the  of- 
fence commited  is  murder. 

X,  C.  J.  (Sir  John  Pratt.)   Call  your  wit-. 


Thomas  Hargrave  awom. 

Mr.  Hungerford.    My  lord,  Thomas  Har- 
grave was  the  deceased's  servant,  and  be  saw 
more  than  any  body  ;   he  will  give  your  lord-' 
ship  an  account  of  the  matter. 

Seij.  Cheshire.  Thomas  Hargprave,  do  yon 
tell  my  lord  and  the  jury,  what  you  know  in . 
relation  to  your  late  master^  ^lr.  Lutterell, 
what  past  between  him  and  the  defendants,  and 
either  of  them,  tell  from  the  beginning,  and  bn 
sore  you  tell  the  truth. 

r  At  the  prisoners'  desire  the  witnesses  wern 
ordered  out  of  Court.] 

Hargrove,  The  first  beginning,  my  lord, 
was,  my  master  sent  me  out  of  the  house  to 
call  a  pair  of  oars  to  go  up  to  Westminster  on 
Tuesday  between  nine  and  ten  o'clock. 

X.  C.  /.  What  day  of  the  month  ? 

Hargrave.  I  do  not  know ;  with  that  I  went 
and  culed  m  pair  of  oars,  and  came  back  and 
told  him  I  had  called  them ;  says  he,  Thomas, 
get  your  hat,  and  go  along  with  me ;  when  h« 
bad  got  two  or  three  doors  from  onr  lodging,  n ' 
little  man,  whose  name  is  Tranter,  clapt  him ' 
on  the  sbenlder,  and  pvasently  afivr  cama  an* 
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other  maiij  Reasoo,  and  said  tbey  trrettod  bim ; 
with  that  toy  master  says,  «' Gentlemeo,  if 
you  will  go  with  me,  ^ou  shall  have  your 
money,  my  wife  is  with  ehild,  and  1  am 
airaid  she  will  he  frightened."  '« No,  damn 
you,  we  will  go  with  no  such  Mmter;" 
with  that  with  great  persuasion,  my  master 
got  them  to  go  to  his  lodging:  my  master 
aaid,  **  fetch  the  attorney  a^d  I  will  pay 
the  money  :"  Reason  sent  Tranter  for  the  at- 
ioney,  and  Reason  went  up  with  my  master, 
who  said  to  my  mistress,  **  My  dear,  don't  be 
frightened,  here  are  two  rascals  who  have 
abused  me  in  the  street;"  and  rov  mistress 
aaid  to  me,  **  Go  to  my  nephew :"  1  went,  bat 
he  did  not  immediately  come ;  when  1  returned 
I  went  into  the  room,  and  there  was  no  harm 
then,  my  master  was  walking  aboot  tlie  room, 
and  Reason  stood  with  his  iMtck  to  the  ceiling 
with  his  face  to  the  pistols.  BIy  master  aaid, 
**  Let  me  see  yoor  warrant:"  Reason  shewed 
it  him,  and  be  said,  **  Wipe  yoor  ai^sa  with  it," 
and  throwed  it  down  apoo  the  ground.  Reason 
asked  for  cirility  tnoney;  my  master  said, 
'*  No ;  he  would  gi?e  bim  none,  f(*r  he  had  not 
used  him  weH."  At  last  Tranter  came;  I 
opened  the  door  to  him,  he  run  up  stairs,  I  staid 
to  shut  the  door,  and  I  heard  a  rusUing  or 
noise ;  npon  which  I  ran  up  stairs  after  Tranter, 
and  I  saw  Tranter  dose  with  my  master  and 
throw  him  against  the  closet  door,  and  Reason 
took  his  sword  and  run  my  master  through ; 
1  took  Reason  hold  of  the  sword  arm,  and  he 
■aid,  **  Damn  me,  if  yon  dou*tgooutof  the 
room  you  shall  die  before  your  master ;"  i 
heard  no  pistol  all  that  time. 

fieri.  Cheshire.  Did  you  go  in  after  the  pifUd 
was  shot  off  to  see  your  master? 

Hargrove,  No,  1  did  not  see  him  till  after  he 
was  carried  into  the  other  room. 

Serj.  Cheshire*  Do  you  know  of  any  dt- 
lection  given  by  your  master  about  fetching  the 
money? 

Hargrove  Yes,  I  heard  my  master  say  to 
ttiy  mistress,  '*  Fetch  the  money,  and  1  will 
pay  these  rascals." 

Mr.  Reeve.  1  think  yon  say  upon  hearing 
of  a  scuffle  you  ran  up  stairs,  and  you  saw 
Tranter  ran  yoor  master  against  the  closet  door. 

Horgrave,  Yes,  Sir. 

Mr.  Reeve.  Had  your  master  any  weapon  ? 

Hargrove.  No.  , 

Mr.  Ketfve.  Where  were  the  pistols? 

Hargrove,  One  was  on  the  tablei  and  the 
Other  in  the  window. 

Mr.  Hungerford.  flow  ftr  were  the  pistols 
ftom  yoor  oMs^r,  were  they  within  his  reach  t 

Hargrove,  No,  Sir. 

Mr,  Reeve*  You  say  yon  saw  him  stab  yoor 
Blaster. 

Hargrove.  Yes. 

Mr.  Reeve.  Was  there  any  attempt  to  giro 
another  stab  ? 

Hargrove.  Yes,  he  went  to. gire* another 
stab.  I  took  him  by  the  sword  arm,  asd  he  said, 
**  Damn  you,  you  shall  die  before  yoar  master/' 
Vifoa  thai!  went  and  criod  out  Murder* 


L,  C.  J.  You  say  that  before  that  he  de«$ 
manded  oivilitv  money  ?— Hargrove.  Yes. 

L,  C.  J.    What  said  your  master  ? 

Hargrove.  He,  said,  **  1  will  give  no  rascals 
as  you  are  civility  money,  for  yon  have  shewed 
me  no  civility." 

X.  C.  J.  Then  yon  went  down  by  yoor  mis^ 
tress's  direction  to  call  her  nephew ;  when  yo» 
returned,  before  you  came  up,  what  did  yea 
hear  ?  Did  yon  hear  any  noise,  or  bustle,  or 
blow? — Hargrove.  No. 

L.C.J,   None af all? 

Hargrove,  Mo;  it  was  afttr  TVsnter  camo 
that  I  went  op  stairs  again. 

L.  C.J.  When  Tranter  caoM,  yon  opened 
the  door  to  him  and  followed  him  up  stairs? 

Hargrove.  Yes. 

L.  C,J.  Did  ^oo  hear  before  Tranter  eotjBCii 
the  room  any  none  or  stroke? 

Hargrove.  Only  two  or  three  words* 

L,C.J,  What  were  those  words  ? 

Hargrove.  I  don't  know. 

fi\t,Hangerford,  What  said  Reasoo,  when 
your  master  told  him  be  did  not  use  him  well  f 

Hargrove.  Then  he  was  mad,  he  swore  and 
called  bim  a  great  many  names,  called  him  a* 
Minter,  and  1  don't  know  what. 

Reaion,  Did  not  your  master  request  us  t% 
go  to  the  Tilt-yard  coffee  house? 

Hargrove,  no  \  he  said,  **  If  too  wiUp^o 
with  me  I  will  pay  the  money  ;'^  you  ssh^ 
'*  I  will  ffo^'ith  no  such  Alinter." 

L.  C,J,  Did  your  master  desire  them  to  go^ 
to  any  particular  place  ? 

Hargrove.  He  said,  *<  If  they  would  go  with 
him,  to  Westminster,  he  would  pay  than  tfait 
monev ;"  but  th^  refused  and  said,  *^  the^ 
wouldgo  with  no  such  Minter." 

X.  C.  J.  Did  yoor  master  propose  to  go  Co 
his  own  lodgings  ? 

'  Hargrove.  Yes,  when  they  would  not  lel 
him  go  there. 

L,  C,  J.  Why  would  he  had  them  have  gono. 
to  Westminster? 

^  Hargrove.  Because  for  f^ar  of  fii^bteninip 
his  wife,  she  was  great  with  child ;  with  great 
persuasion  he  got  them  to  go  to  hb  lodging. 

Reofon.  Dm  he  not  dSk  us  to  go  to  hit 
lodffing?  . 

Hai^rave.  I  don't  knew,  I  did  not  hear  hinu 

JL  C,  J.  Yon  said  just  now  with  mnch  ado 
jrour  master  persuaded  them  to  go  to  his  lodg^ 
ing,  now  yon  say  you  did  not  near  him  ask 
them  to  go ;  I  only  admonish  you  not  to  bo. 
too  hasty  in  vour  answers,  but  to  c^msider^ 
Who  proposed  goingto  yonr  master's  lodgmgf 

JBTargrsos.  Why  my  master,  when  they: 
would  uot  go  there. 

ReoiOfi.  Did  not  I  ads  him  td  go  to  th« 
Crown-tovem  ? 

Hargrove.  Not  that  I  heard;  1  heard 
Reason  hid  Tranter  go  for  the  attorney. 

L,  C.  J,  Did  you  hear  Tranter  ask  Mr.  Lnt^t 
terell  to  go  to  tfaie  Crown-tavern  ? 
Hargrove.  No,  Sir. 

TroiKsr.  At  whosodoBio  did  I  go  to  the 
j  attorney  ? 
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Why  mv  ■natar  bM,**  fteh 
iY^  aad  I  wifl  pa^  y«a  your  MMicy." 
Tranter.  Did  not  I  iwurelyour  maitor  to 
■4  yon*  mbA  bo  midi  Ihuoup  you,  yon  shall 
f»?*-*JXBjr)fra«eL  No,  1  hetrd  no  Bach  thhig. 

ISexter  Gerrard  sworn. 

Sag.  (Cheshire.  Do  yon  tall  my  lord  tnd.the 
jfmy  what  yMi  knour  wham  the  de&ndants,  or 
cither  of  theni  were  at  Mr.  Lnttereli'a  lodgings, 
aadvhraftpaased  there?  Begin  at  the  heginning, 
Iril  aU  joo  know. 

Airar.   I  happened  to  he  in  the  kitchen 

hen  mj  maaler  came  in. 

Bu^Ck^me.  Teliaathe  lime  and  the  day 
ef  the  month? 

HmUr,  I  don't  know  indteed,  it  wna  ef  a 
Tteiday. 

8ai.Ckt9kwe.  Do  jFaa  know  what  month? 

Eater,  I  don't  know.  Being  in  the 
kitchen  I  henvd  my  master  relnro  again,  when 
he  was  but  just  gone  onC  before ;  bearing  his 
Isngae  f  stepped  to  the  atairs,  and  woooered 
hashnnid  eoasein  again  sesoon;  I  saw  bim 
in  with  another  man,  I  heard  him  go  up 
I  fistaned,  and  I  heard  bim  speak  wnd ; 
'  he  was  arrested,  1  waa  surprised 
alit;  I  staid  a  little  while  till  be  went  ap» 
then  I  went  up  to  my  mistress,  because  she 
was  with  child ;  I  was  afraid  she  would  be 
fUghtod;  wken  I  came  np  she  was  in  the 
'  ipoiweoi  with  mv  master  and  Mr.  Reaaon, 
tt  n  little  time  she  went  out  of  the  dining^ 
inie  the  bed-chamber,  and  she  was  heat - 
nnd  IB  aeme  time  my  maaler  and  Mr. 
waa  in  the  ream  together,  my  master 
aalked  and  walked  abont  the  room;  I  staid 
wiik  my  uMslsesa  aome  timo^  and  at  tost  I 
keard  my  master  go  op  stoirs,  and  he  came 
4awn  imaiediaaaly  again;  upon  this  I  went 
uMolhe  reeaa,  my  master  bad  two  pistols,  and 
ke  pal  Ikem  on  each  side  of  bis  coat;  tasked 
lioh  *«  What  do  yen  do  with  those  pistols?  if 
mj  mialrcsB  comes  she  will  be  frighted  :**  Says 
ka^  ^  1  donl  design  to  do  any  hurt.'*  Then 
ke  told  me  how  they  had  abuaed  bim  in  the 
a»m,  and  called  him  Mmler ;  this  man  (poinl- 
kig  to  Reaaon)  waa  in  the  room  all  the  time. 
Mr,  ssya  I,  pray  lay  down  the  pistols,  and  he 
cnsae  and  lay  down  both  the  pistols  on  the  toUe 
as  mv  reiiaest,  and  he  bad  only  bis camein  his 
hmJL  I  went  into  the  room  again  to  my  mis- 
toeas,  and  whe|i  1  came  there  she  wan  m  her 
ckmel  taking  out  some  money:  8fie  get  up, 
ledad  the  deeet  door,  and  sal  down  on  the 
beA>side,  and  waa  lriglitod«  I  peisuaded  her 
BBl  tobelfightod:  Aflerwarda  l  heard  some- 
kady  kneek  at  the  door,  and  I  atepped  out  to 
Ika  top  of  Ike  stain  to  see  who  came  in,  and  1 
■Mr  laeppeae  that  man  (pointing  to  Tranter): 
Ike  bay  kt  him  m^  I  saw  bito  oease*  akmg  the 
«aliy,and  the  bov fUtow bim :  Upon  thai  1 
weal  in  to  my  mislrem,  and  wd  there  was  a 
asisod  persen  come,  1  don't  Nka  him,  aliall  i 
Man  kins  an  thaatoirs;  he  went  mto  the  room, 
aMlaa#the  boy  follow  kirn;  Iwenlin  tomy 


I  heajed  a  noise,,  but  did  not  know  what  it  waa ; 
I  Heard  the  noise  grow  greater;  I  atepped 
aaiUy  tbraugh  tha  passage,,  threw  open  tha 
diniuff-room  door,  aod.  I  saw  Ihb  geotlemtm 
(pointing  to  Reason)  stabbing  my  maater  with 
all  his  miflkt'SBd  main,  and  he  on  bis  back  on 
the  floor,  lifting  up  hia  bands  aa  if  he  bM[ged 
for  mercy.  The  other  bailiff  bad  his  ba£  to* 
waiAme^stahdmg  by  the  side  of  my  master; 
I  ran  to  the  door  and  cried  out  murder ;  then 
off  went  the  pistol :  I  ww  fiigbleneil«  for  I 
Ihongbl  they  bad  shot  after  me ;  and  in  alionl 
two  flsiaules  there  went  off  another. 

Mr.  Hungerford.  In  that  place  where  yomr 
master  was,  could  he  come  at  the  pi^ob  ? 

Huttr.  No,  my  master  had  bw  two  hands 
lifted  op  thus. 

Mr.  Hunsferford,  Ilad  year  master  any 
thing  in  bis  hand  ?^fiei^er.  Mo. 

Seij.  Cheikin.  Wbal  condition  did  you 
leaiw  your  master  in  when  you  went  out  ot  tha 
loom? 

Better.  He  was  upeu  the  ground  on  hla 
back,  and  his  two  handa  lifted  op  tboa,  and 
Mr.  Reason  stabbing  him  when  upon  the 
ground  ;  be  stabbed  bim  upon  the  lefl  aide. 

8erj.  Ckethire,  I  ask  jtm,  consider,  by  the 
oath  yon  have  taken,  wbiether  tbepiMol  did  go 
off  tin  after  you  had  left  ^our  master,  and  ha 
was  stabbing  of  him-? 

Heiter.  It  was  after  that  I  saw  him,  within 
two  minntes  afW,  upon  my  crying  out  murder 
the  people  came  op  atairs. 

Reason.  Bow  loag  waa  thia  afler  Tranter 
canoe? — Heeler.  Immediately. 

Aeosofi.  How  lon|f  waa  it  after  Tiantercama 
in  before  you  saw-  this  ? 

Hetier.  Not  k>ng,  all  the  actiott  waa  not 
long. 

Ae.  Strange*  Yon  didaolobaerve  where  tha 
pistols  lay  ? — Hester.  No. 

Mr.  Serange.  Did  yea  observe  your  master 
had  any  thing  in  his  band? 

Hester.  No,  I  did  not. 

L.  C.  J.  Did  you  see  your  master  when  ha 
went  out  in  the  morning  ? 

Hester.  No,  I  beard  him. 

X.  C.  J.  You  saw  bim  when  he  retoned? 

Hester.  Not  till  he  waa  op  in  the  dining^* 
room. 

L.  C.  J.  Had  your  master  any  swotd  on  f 

Hester,  f  believe  be  had,  f  did  not  mind. 

L.  C.  /.  When  your  master-  came  in  and 
Reason  after  bim,  you  heard  yonr  maater  telk 
of  an  arrest,  and  that  you  bau  the  curiosity  of 
hearing  what  passed  between  them  ;  did  you 
hear  any  words  of  heat  or  passion  ? 

Hester.  No,  my  lord,  1  heard  my  master 
telk  Something,  by. which  1  understood  my 
master  waa  arrested. 

L,  C.  J.  Did  your  master  aeem  angry  ? 

Hester.  Yes ;  because  they  seenled  so* un* ' 
dvil,  that  they  did  not  come  and  grrfc .  him 
notice  of  it^ 

Mr.  Hungerford.  You  aay  you  saw  your 
mistrem  telling  money,  can  yon  guess  al  tha 
quantity  of  it  ^-JSTsiter*  ]fa^ 
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Mr.  Hungerfotfd.  Can  yoa  tdl  for  what  par- 
pose  she  was  telliog  the  money  ? 
.    Seij.  Cheshire,  Did  you  bear  Afr.  Lutterall 
fpeak  to  bis  lady  to  fetcb  any  money? 

Hester.  I  was  not  in  tbe  room. 

Meason.  Did  I  stay, in  tbe  room  by  myadf 
wben  your  master  went  op  stairs  ? 

Hester,  Yes,  you  did. 

X.  C.  J.  .And  when  he  came  down  he  had  a 
ease  of  pistols  P 

Hester,  When  I  saw  him  he  had  them  in 
Jbis  hand,  and  when  I  insisted  upon  his  laying 
them  down,  he  came  and  laid  them  down  on 
•the  table  by  nae. 

Mr.  Hungefford,  When  did  your  master  die  P 

Hester.  Ue  died  the  nig^ht  Ibllowing,  1  was 
with  him  all  the  time. 

Thomas  Waters  the  waterman  sworn. 

Seij.  Cheshire.  Thomas  Waters,  will  you  tell 
fny  lord  and  the  jury  what  you  know  on  tbe 
occasion  of  a  noise  and  crying  out  murder  at 
Mr.  Lutterell's  lodging. 

Waters.  My  loiS,  I  was  at  the  water-side 
when  capt  Luttereli  came  down  to  go  by 
water,  I  went  down  to  carry  him,  there  two 
men  crossed  over  tbe  way  to  him ;  I  was  gone 
down  to  my  iNiat  to  wait  for  him,  but  be  not 
coming  down,  I  came  back  again,  and  seeing 
them  go  into  the  house,  I  went  to  the  water- 
aide^  and  ataid  there  some  time,  and  the  lad 
running  out  of  the  bouse^  and  crybg  fire, 
murder,  I  run  up,  and  run  into  the  door,  and 
when  I  was  about  half  way  up  stairs,  <*  Lord," 
■ays  tbe  boy,  "  they  are  murdering  my  mas- 
ter;" Iron  to  tbe  stair- head  and. beard  tbe 
pistol  go  off,  and  then  said  to  tbe  boy,  is  there 
any  more  pistols  P  Then  I  ppened  the  door, 
and  went  in,  and  met  Reason  with  his  sword 
drawn  in  bis  hand,  and  as  be  was  putting  it  in 
k  stuck. 

Serj.  Cheshire.  Where  was  captain  Lut- 
terellP 

Waters.  Laid  down  on  tbe  floor,  all  in  bis 
^re ;  when  I  came  into  tbe  room  the  young 
man  followed  me  in ;  I  saw  one  pistol  lay  upon 
the  table ;  Tranter  was  behind  Reason,  Keason 
was  putting  his  sword  into  bis  scabbard,  and 
it  stuck ;  and  as  I  came  in  Tranter  shewed 
me  his  hand,  and  said.  See  bow  I  am  used  ; 
Reason  was  opening  the  door ;  I  took  doU  of 
him  and  said,  You  must  go  no  further,  here  is 
murder  done ;  then  the  constable  came  in,  and 
J  cliarged  the  constable  with  them.  The  cap- 
tain's sword  was  in  tbe  middle  of  the  room 
broke,  he  lay  im  bis  right  side  with  his  arm  on 
tbe  chair. 

Serj.  Cheshire.  How  far  was  the  table  off? 

Waters.  The  whole  breadth  of  the  room ; 
he  lajr  just  before  tbe  fire-place ;  1  saw  but 
one  pistol ;  I  came  in  when  tbe  last  pistol 
went  off,  and  1  met  Mr.  Reason,  and  put  bira 
by  with  my  band,  to  come  into  the  room. 

Tranter.  What  wound  did  you  see  me 
bare? 

Waters,  No  more  than  in  your  band  i  be 
fhawef  ma  his  hi^« 


X.  C.  J.  Did  it  appear  to  you  i^n  looking 
on  his  hand,  that  he  Jiad  receired  a  woond  in 
his  band?  < 

Waters.  Yes,  my  tord,- 1  beliere  be  was 
wounded,  beoansehe  shewed  odo  hia  band)  and 
it  was  bloody. 

Tranter.  Was  my  head  broke  P 

Waters.  I  did  nM  see  that. 

L,  C  /.  When  you  canae  into  the  room  yoa 
saw  but  one  pistol  P 

Waters.  I  saw  bnt  one,  and  that  upon  the 
table,  just  as  I  came  into  the  room. 

L.  V.  J.  How  fiur  from  Mr.  Lutterell  waa  it? 

Waters.  I  believe  three  yards. 

L.  C.  J.  How  lar  fnm  the  prisoner,  or 
either  of  them  ? 

Waters.  .The  prisoner  stood  by  the  taUe,  aa 
I  came  into  the  room. 

X.  C.  J.  Waa  the  sword  in  the  scabbard  that 
was  broke  ? 

Waters.  It  waa  oat,  and  please  you,  my 
lord. 

X.  C.  J.  Whose  sword  was  it? 

Waters.  It  must  be  the  deceased's,  because 
the  other  had  his  sword  with  him  in  his  hand 
drawn.  I  saw  the  blo<Hl :  I  desired  tlie  con«> 
stable  to  draw  the  sword,  and  I  saw  it  bloody 
a  good  way. 

Mr.  Peters  sworn. 

Seij.  Cheshire.  Mr.  Peters,  will  vou  tell  nsy 
lord  and  the  jury,  whether  on  the  I7tb  of 
October  last  you  waa  sent  for,  and  by  whomP 

Peters.  On  the  17tb  of  October  last,  I 
think  it  was  in  the  forenoon,  about  12  o'clock* 
I  was  sent  for  to  visit  Mr.  Lutterell ;  the  mes- 
senger told  me  he  lay  expiring:  I  came  into 
his  room,  where  I  found  him  on  bis  bed,  in  a 
wounded  condition,  and  languishing  of  his 
wounds ;  be  seemed  deairoos,  that  1  would 

{»ray  to  Almighty  God  .for  his  soul,  for  he  ho- 
lered he  had,  but  a  little  time  to  continue  in 
this  world,  and  therefore  he  desired  to  make 
the  best  use  of  it ;  1  was  ready  to  assbt  him  ; 
and  desired  him  to  consider  how  far  he  might 
be  instrumental  in  bringing  this  misfortune  oa 
himself.  I  desired  him  to  consider,  that  aa  a 
dying  man  great  weight  would  be  laid  on  bia 
words,  therefore  if  he  said  any  thing  not 
strictly  true,  he  might  involve  innocent  peoplo 
in  tbe  guilt,  and  the  punishment :  therefore  I 
desired  him  to  lay  his  hand  upon  his  heart  and 
consider. 

He  told  me,  <*  As  a  dying  man,  aa  he  ex- 
pected to  be  tried  for  this  very  fact  at  the  bar 
of  heaven,  as  well  as  the  peiaons  who  bad 
injured  him,  he  assured  me  he  was  murdecfd 
in  a  barbarous  manner."*  Afterwards  came  io 

*  Concerning  the  admbisibility  aa  evidenee 
in  cases  of  murder  of  the  dying  declaratioQa  of 
the  deceased  person,  Mr.  East  (Pleas  of  tho 
Crown,  c.  6,  §  194),  says,  "  Besides  tbe  usoai 
evidenee  of  guilt  in  general  cases  of  fdony, 
there  is  one  lind  of  evidence  more  pecoliar  to 
the  case  ei  homicide,  whioh  is  the  oeoUrBtioia 
44  Iha  dooiiMd,  afterthoflml^  UoWi  nt  Ifi 
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MeCbnreb,  a  baHiff  in  tbe  same  streel,  and 
denied  me  to  pat  it  home  to  him  :  I  did ;  upon 
wbicb  be  made  me  the  same  aoawer,  **  That 
be  WIS  bsrbaroDsljr  mardered  ;'*  be  wanted 
spiriis,  or  would  have  expmsed  himself  more 
folly  :*on  this  I  prayed  by  him,  and  when  I 

tbe  fact  Itself,  and  the  party  by  whom  it  was 
jOQDMnitled.  Biridence  of  this  sort  is  admissible 
is  tbb  case  on  the  fullest  necessity ;  for  it  often 
bappeos  that  there  is  no  third  person  present 
Is  be  so  eye-witness  to  the  fact,  and  the  usual 
witness  in  other  felonies,  namely,  the  paity  in  - 
jared  himself,  is  gotten  rid  of.  But  in  onfer  to 
presene,  as  far  as  possible,  the  parity  and 
icctitade  of  snoh  eviaence,  it  jmust  appear  that 
the  deceased  at  the  time  of  making  such  de« 
dsratiooB  was  conscious  of  his  danger ;  soch 
eoascioasaesB  being  eonsidered  as  equivalent 
4s  tbesanction  of  an  oath,"  [and  as  not  greater ; 
therefiwe  if  the  testiiiiooy  upon  oath  of  any 
jWfBan  (as  of  an  attainted  connd)  would  not 
M  receired,  no  neither  shall  his  dying  dedara- 
iiso.  See  George  Drummond's  Case,  Old 
Bailey,  S^ilember  Sessions, .  1784.  Leach's 
Gssei  in  Crown  Law. — Upon  the  same  prin- 
ciple, it  may  be  oonjectured,  that  the  dying 
dedaratioQa  of  a  person,  ef  whom  it  should 
be  proved  that  at  the  time  of  making  them, 
he  did  not  believe  in  a  future  state  of  moral 
letribotion,  would  not  be  received],  **  and  that 
no  man  ooald  be  disposed  ander  such  cir- 
eoBDStanoes  to  belie  his  conscience:  none  at 
ksst  who  bad  any  senae  of  religion.  But 
lacb  eonsdcNisness  need  not  l^ave  been  ex- 
picned  by  tbe  deceased :  it  is  enough  if  it 
augbt  be  collected  from  circumstances,  and 
tbe  Coart  are  to  judge  of  this  coosciousness 
previous  to  ibe  admission  of  this  soft  of,  testi- 
■soy." 

la  eoafomity  to  this  last  position,  it  appears 
diat  in  BfargiSret  Tinckler's  Case,  Durham, 
1761,  (sit.  East  PI.  Cr.  nb.  sup.  from  MS. 
Goald,  J.  and  MS.  Crown  Cases  reserved)  the 
fMiion,  whether  her  dedarations  were  made 
nsder  a  onnaeioosness  of  her  danger,  was  upon 
a  respite  of  execution  referred  to  the  determi- 
nation of  tbe  judges. 

And  again,  in  Thomas  John's  Case,  Car- 
narthca  Spr.  Seas.  1790,  (cit.  East  PI.  Cr.  ub. 
jnp.  from  MS.  BuUer,  J.)  the  Court  was  of 
epuiooy  that  thd  evidence  of  the  stote  of  the 
Wife's  healtb  at  the  time  the  declarations  were 
laade  was  sufficient  to  ahew  that  ahe  waa  ac- 
tailly  dving,  and  that  it  was  to  "be  inferred  from 
Jt  that  she  was  conscious  of  her  situation:  and 
ao  paiticalnr  direction  was  given  to  tbe  jury 
en  the  sul^ect  The  ^ury  having  found  the 
prisoner  guilty,,  this  point  waa  (amoi^  others) 
tefened  to  the  judges,  who  at  a  conmrence  in 
Sa«er  Term,  1790,  all  agreed  that  it  ought 
ast  to  be  left  to  the  jury  to  say  whether  tbe 
thought  she  waa  dying  or  not ;  for 
must  be  decided  by  the  jiwge  before  he 
laeeivcs  the  evidence. 

Ind  again, in  Henry  Wdboome's  Case,  Lin- 
Afii.  179s,  (cit.  Sist  PL  Cr.  ub. 


had  done,  I  took  my  leave  of  biro.    In  about 

an    boor  afterwards  1   was  sent  for  again ; 

when  1  came  there,  I  met  Mr.  Vernon  and 

Mr.  Haynes,  justices  of  tbe  peace ;  one  of  the 

justices  gave  Mr.  Lutterell  his  oath,  and  there 

being  no  clerk  there,  desired  me  to  take  his 
• ^ 

sup.  from  MS.  Buller,  J.)  though  at  tbe  trial 
tbe  judge,  (Ashhuret,  J.)  left  it  to  tlie  jury  to 
consider,  whether  from  the  whole  of  the  evi- 
dence they  were  satisfied  that  the  deceased,  at 
the  time  she  made  the  declarations,  was  con- 
vinced of  the  danger  of  her  situation,  yet  upon  a 
reference  to  the  judges  in  Michaelmas  Term, 
1793,  they  all  agreed,  that  whether  the  de- 
ceased thought  herself  in  a  dying  state  or  not, 
was  matter  to  be  decided  by  the  judge  in  order 
to  receive  or  reject  the  evidence,  and  that  that 
point  should  not  be  left  to  the  jury. 

It  is  not  stated  from  what  principle  this  doc- 
trine was  deduced,  which  is  to  be  regretted, 
since  it  may  be  thought  that  the  question, 
whether  at  a  given  time  a  person  did  or  did  not 
think  that  his  death,  was  at  hand,  is  a  mere 
question  of  fact,  perfectly  distinct  from  any* 
point  of  law,  and  perfectly  free  from  any  mat« 
ter  of  legal  inference;  and  accordingly  in 
the  case  last  cited,  it  has  appeared,  mat  at 
the  trial  the  judge  left  tbe  consideration  and 
decision  of  it  to  tbe  jury.  So,  too,  in  tbe  Case 
of  William  Woodcock,  who  was  tried  at  the 
Old  Bailey,  January  Session,  1789,  ^fore  Lord 
Chief  Baron  £yre ;  present  Mr.  Justice  Ash* 
hurst,  and  Mr.  Serjeant  Adair,  Recorder.  (See 
Leach's  Cases  in  Crown  Law).  The  judge,  no- 
ticing a  doubt,  whether  a  certaiu  exammation 
upon  oath,  taken  by  a  magistrate,  of  tbe  de- 
ceased, was  such  a  deposition  as  could  be  read 
under  tbe  statutes  of  Ph.  and  M.  expressed 
himself  as  follows :  **  My  judgment  is,  that  in- 
asmuch as  she  was  mortally  wounded,  and  waa 
in  a  condition  which  rendered  almost  imme- 
diate death  inevitable,  as  she  was  thought  by 
every  person  about  her  to  be  dying,  though  it 
was  difficult  to  get  from  her  particular  expla- 
nations as  to  what  she  thought  of  herself  and 
her  situation,  her  declarations,  made  under 
these  circumstances,  ought  to  he  considered 
b^  a  jury,  as  being  made  under  the  impression 
of  her  approacliiog  dissolution  ;  for  resigned  ae 
she  appeared,  she  must  have  felt  the  hand  of 
death,  and  considered  herself  as  a  dving  wo- 
man. She  continued  to  repeat  tbe  facts  she 
disclosed,  rationally  and  uuiformlyj  from  the 
moment  her  senses  returned,  until  her  tongue 
was  no  longer  capable  of  performing  its  office. 
Declarations.so  made  are  certainly  entitled  to 
credit;  thev  ought  therefore  to  be  received  in 
evidence :  but  the  degree  of  credit  to  which 
they  are  entitled  must  always  be  a  matter  for 
the  sober  consideration  of  the  jury,  under  all 
the  circumstances  of  the  case." 

As  to  the  respective  provinces  of  judges  and 
juries,  see  lol.  6,  pp.  967.  993.  Busheli's 
Case,  999.  1019 ;  the  modem  prosecutiona 
prior  to  Uie  Libel  Act  (stat.  39  O.  3,  c.  60)» 
and  particolnrly  tbe  Case  of  Fianckiini  a,  n« 
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words  in  writiii|r,  which  I  did ;  the  wordk  were 
IheM ;  «« The  baiKfiv  took  the  pittoii  fVom  my 
table;  they  fired  them  twice;  the  At  man 
irew  his  sword ;  ami  run  me  into  the  bodv 
with  his  sword;  and  then  drew  mv  swords 
which  Ibroke  in  his  hand,  and  beg^  for  life ; 


17S1,  in  this  CoHectioo.    See,  too,  rol.  8,  p. 
3§ ;  Tol.  11,  pp.  37S,  SrS. 

The  Statntum  Wallifie  expresses,  <  De  Offick^ 
Coronatoris ;'  '^  Eritqae  ofBciuAi  ejus,  quod 
Statim  post^uam  ab  aliquo  reqoisitos  foerit  ts- 
niendi  ad  ?uiendam  mortuum  interfectum  per 
feloniam,  vel  snbmersttoi,  aut  qaocunque  ako 
modo  mortuum  per  infortuntam ;  et  etiam  ad 
ndendum  hominem  enormiter  rulneratum,  d^ 
cujus  vit&  desperatar ;  quod  statim  mandabit 
Tioecomiti  vel  Dalliro  oommoti,  quod  venire  &• 
dat  coram  eo  certo  die  et  loco  omnes  duodeeim 
nnnorum  et  ultra,  de  rill&  ill&  in  ^ul  casus  con- 
tigerit  et  de  quatuor  viUatis  propinquioribos,  et 
quod  per  eorum  sacramentum  fidelity,  caut^ 
et  secret^,  ac  diligent^r  inquiret  de  felonift,  de 
felonihns,  et  eorum  catallis,  simililer  de  facto, 
€t  de  modo  fiMsti,  videlicet  quia  foerit  culpahilis 
de  facto,  quia  de  vi,  et  cujus  modi  vi,  qnis  de 
prsacepto,  sen  misaione,  qub  etiam  derecepta-> 
mcnio  post  Actum,  et  de  catallis  eorundem  ho* 
minum  qui  per  inquisitionem  inde  colpsJules 
inventi  fueriut'' 

•*  This  branch  of  diiCy*'  ^the  attendance  and 
tmnmontng  a  jury  in  case  ol  an^  person's  being 
go  severely  wonnded  that  his  hfe  is  despairea 
of)  «<  in  a  coroner,*'  says  Mr.  Barrington,  ^  is 
now  totally  n^le<ked,  as  his  proceedings  are 
only  *  super  vbom  corporis :'  it  is  a  regmatien 
however  whiek  deserves  moch  to  be  revived. 
And  I  diouM  conceive  that  this  attendance  of  a 
eoroner  with  a  jury  when  a  dangerous  woond 
had  been  received  was  to  prevent  the  dying 
words  of  the  person  murdened  from  being  evi- 
dence*' [quere  the  precise  meankig  of  this,] 
M  as  this  fcliid  of  proof  though  aUowed  at  pre- 
sent  cannot  be  too  cautbosly  admitted.  It  is 
presumed  indeed  that  the  words  of  a  person 
expiring  cannot  bat  be  trne,  considering  the  si- 
tuation under  which  he  gives  the  information. 
But  may  not  a  dying  man,  though  a  good 
Christian,  deprived  of  expectsd  happiness  in  life 
by  a  wound  received  nerhaps  frony  an  enemy, 
rather  wish  his  pooishment  more  eageriy  than 
he  should  do  f  and  may  not  those  about  the 
dying  person,  who  are  generally  relations,  re* 
peat  what  he  hath  said  more  strongly  on  his 

',  than  possibly  the  words  were  ddiveredf" 
ns  on  Statutnm  Wallise. 


Concemutf  the  admissibility,  under  the 
Soots  law,  ofevidence  of  Dying  Declarations, 
I  find  the  followuig  passage  in  Mr.  Hame's 
'  Commentaries'  respecting  Trial  for  Crimes, 
▼oL  Uf  pp.  927 f  ei  ieq. 

**  In  cases  of  murder,  our  judges  kave  al* 
ways  admitted  evidence  of  the  dying  deelara- 
Ikm  of  the  deceased,  even  though  purely  verbal, 
and  sttU  mote  if  rcdocedkitavfntuigbjaoy 


I  neither  fired  a  pistol  nor 
they  both  run  me  tfanm^ h ; 
them  the  Bsoney."  I  think 
words  he  said.  After  this 
again,  and  still  desired,  that 
any  thing  to  the  chai^  of 


made  one  poah  ; 
I  oiTered  to  pay 
these  are  the  very 
I  prayed  by  him 
he  would  not  lay 
people  that  were 


cTfditahle  persoD,  with  respect  to  the  manner 
and  guilt  of  his  death ;  justl  v  consideriug  tbnt 
sucb  materid  testimony,  and  given  on  so  try* 
Ing  an  occasion,  is  of  some  weight  in  the  scale 
or  evidence  and  somd  reason,  as  a  circum- 
stance and  presimiBtioa  of  guilt,  though  not  to 
be  received  certainly  as  of  equal  value  with  aq 
oath  emitted  before  the  assuEe.    This  doctrine 
has  the  sanction  of  many  precedents  in  va- 
rk>us  fonss.    In  the  ease  of  WiHiam  Ross,  Fe^ 
broary  16th,  1719,  the  intsriocutor  eustaina  this^ 
among  other  artksles  of  presumption  agauMt 
the  prnmei,  *  And  upon  carrying  the  paiinel  t* 
the  defunct's  house,  he  the  said  deBract,  whea 
OB  death-bed,  upon  sesmg  the  pannd,  did  de- 
clare that  he  the  said  pannel  was  the  person 
who  gave  him  the  wound.'    The  libel .  agamSI 
George  Donald,  August  4th  and  lltb,  1730, 
relstn,   *  at  least  at  the  tkne  and  pkce  afore- 
saui,  the  said  deceased  Robert  Stdwavt  received 
n  wound  in  the  bellv,  of  which  ui  a  short  space 
he  died,  and  upon  tne  noiss  made  by  the  m-in^ 
of  a  pistol,  one  of  the  neighbours  nmni^  im- 
mcdialely  into  the  «id  house,  saw  him  the  said 
Geom  DoaaUl,  with  a  pistol  in  bis  hand, 
which  was  smoking,  and  fire  on  tke  breast  of 
the  said  Robert  Stewart's  dethes,  and  having 
opened  them,  saw  ane  wound  bleeding,  and 
bc«rd  the  said  Robert  Stewart  a^,  that  he  the 
said  Ctoorge  Donald  had  shot  him.'  Testimony 
was  given  to  this  material  circumstaace,  not- 
withstanding the  opposition  roadte  te  it  by  the 
pannel.     Indeed,  in  such  cases,  the  dying  de» 
deration  is  jproperiy  a  part  of  the  fact,  or  stery. 
**  The  inoictment  of  Norman  Ross,  makes  the 
like  chaige  m  these  words :  *  And  she  being  yst 
aUe  te  speak,  declared  to  the  persons  pre- 
sent, that  be,  (Norman  Ross)  was  the  persopi 
whe  had  done  that  bloody  deed,  and  direoted 
them  toJook  for  the  knife,  which  was  aoeovd- 
ingly  done,  and  found  behind  the  bed,  besneap- 
ed  with  blood  t*     And  these  tbiaga  went  to 
proof  without  objeetk>n.    The  fike  wu  allowed 
in  the  trial  of  Nioobs  Cockbnrn,  August  IStb, 

1754,  ihr  poisoninff  her  stepmother:  A  sa^ 
gaon  who  attended  the  deceased,  and  Mr. 
Dnndas  of  Amiston  (afterwards  kird  president 
of  the  court  of  sessioa,)  who  had  acted  as  a 
justice  of  peace  on  the  occasion,  deponed  al« 
large  tcthe  accotuit  whicfc  the  deceased,  in  her 
ilhiess,  had  given  them,  ef  the  violent  and  sad- 
den  manner  in  which  she  was  taken  ill ;  of  the 
pannel  having  prepared  breakihst  for  her;  of 
the  Tariotts  snins  and  subterfuges  which  she 
used  to  avoid  detection ;  and  in  short,  ef  her 
whole  grounds  of  belief,  tliat  the  pannel  was 
the  cause  of  her  death.  There  is  another  tsosto 
of  murder  by  poison,  August  9th  and  IStk 

1755,  that  of  Andrew  Wilson,  who  wns  tried 
fi»r  poiwttiflg  his  wifo  I  a>i  thM  Ika  lihil 
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aotfuku:  f  leftJufDiiitD,'^akidoaBieajg;ain  « 
tbtratime,  and  as  I  was  prajriiiff  by  him,  be 
iotemiptcd  aie,  and  asked  m^,  If  it  was  not 
mcr  to  reociTe  the  holy  sacrauient,  wbicb 
oe  was  d^iroQs  to  do :  I  asked  him,  if  e? et 
be  hid  Koei?ed  Uie  aacramedt  ^  be  told  me 
ke  bad ;  I  desired  him  to  consider,  aod  to 
aanst  him  I  put  him  into  a  method ;  1  told  him 
see  thiog  which  was  necessary,  which  perhaps 

bears  the  like  impeachmeDt  of  the  paooel,  by 
the  deonaed  upon  her  death- bed,  thus :  *  And 
likewise,  vour  sud  wife,  during  her  said  last 
iJlaeai,  did,  in  the  presence  and  hearing  of  se- 
veral iieraons,  express  strong  suspicions  of  your 
having  poisoned  her  with  the  said  drink.'  IasI 
oTall,  I  may  appeal  to  the  noted  trial  of  Munso 
C«n^,  February  96th,  1770,  where  Mr. 
Hoore,  the  surgeon  who  attended  lord  £ff1in- 
Im  on  bis  death -bed,  gmve^  evidence  of  his 
dvisg  declaration,  with  respect  to  the  oocasioA 
•this  receiving  the  mortal  wound. 

''ihboDghylrom  their  nature,cases  of  murder 
ae  tbe  most  frequent,  ^ey  are  Dot^  however, 
Ibe  only  cases,  in  which  this  sort  of  evidence 
mj  be  employed,  as  appears  from  wluit  passed 
in  the  trial  .of  James  Macgregor»  August 
5tf,  175i,  for  the  abduction  and  forcible  mail- 
ing of  iean  Key.  After  being  recovered  out  of 
the  paonel's  hands,  and-  placed  with  a  relation 
$t  her  own,  that  unfortunate  young  woman 
bad  on  the.^Oth  of  May,  of  her  own  accord, 
flsoe  into  the  Bresenoe  m  two  of  the  judges  (the 
(ord  jtiatioe-clerk  and  lord  Drummore,)  and 
bad  privately  related  to  them  the  story  of  her 
nfferiaga^  wluch  was  daly  taken  down  in  writ- 
ing;  and  she  had  after witrds,  in  presence  of 
ibeCottTt,  confirmed  and  publidy  adhered  to 
decUratimi.  Bat  at  this  time  she  was  in 
infirm  und  lan^shing  condition,  in  con- 
_  HBoe  of  the  grievous  outrages  which  she 
bad  sofened  ;  and  she  died  before  the  hbel  was 
niaed  agaittst  the  author  of  her  distresses.  To 
iBjfly,  therefore,  as  fiur  as  might  be,  thb  ma- 
terial defect,  the  proseoutor  libelled  on  these 
dcdarataons  <of  her's,  as  meaninj^  to  produce 
Ibsai  hf  wav  of  evidence  in  the  tnal.  Accord- 
bigly,  sfter  hearing  oouttsel,  the  Court  allowed 
tJMir  to  he  used  as  cbcumstances  of  presump- 
tion  agaiiist  the  pannd ;  and  they  were  again 
pedueed  Auffust  6th,  December  37,  173S, 
m  the  trial  of  Robert  Macgregor,  the  associate 
«f  James  io  this  atrociona  enterprize; 

**  A»  testunonies  of  this  sort  may  thus  serve  to 
tfrengtheii  the  case  a^nst  the  pannel,  so  may 
Hiey  ^obllesa  be  reterred  to  on  his  part,  witn 
tfid  credit,  as  for  as  they  are  fovomrable  to 
bsadefoooe.  fikich  an  appeal  was  made,  and 
infitahly  too,  m  the  trial  4>f  Samnel  Hale,  a 
nMier,  trho  had  acddentally  shot  his  comrade, 
CSanct  Rochlbrd,  in  the  course  of  some  sport 
tte  vraa  foiDg  on  between  them.  It  was 
gtven  io  endence  that  the  deceased,  when  sup* 

Kin  the  pannei's  arms  on  his  death -bed, 
iftiiDODy  in  hb  fovour,  thus :  **  That  he 
vsril^  h^e^ed  thatSamud  Hale,  paonel,  knew 
Ml  Mt  the  pMce  was  loaded,  and  that  he  Ires- 


he  might  come  into  with  reluetaiiee,  and  that 
was  charity  and  forgiving  his  enemies.  I  told 
him  he  had  been  h^ly  dealt  with  I  believed, 
yet  it  did  behove  him,  as  be  died  a  Christian, 
to  forgive  them :  he  told  me  he  did  forgive  them, 
and  he  hoped  Almighty.  God  at  the  last  day 
would  forgive  their  indiscretion ;  he  died  some 
time  afterwards,  but  then  in  so  dosing  a  condi- 
tion, that  I  could  not  attend  him  to  any  purpose. 

ly  forgave  him,  and  stretched  forth  his  hand 
and  kissed  him,  and  said  he  believed  he  meant 
him  no  harm,  and  that  the  same  was  acci* 
dental.'  Hale,  in  consequc^nce,  had  a  verdict  of 
acquittal.  Though  not  attended  with  the  same 
beneit  to  the  pannel,  the  like  evidence  in  a 
written  form  was  allowed  in  the  trial  of  John 
Downie  for  murder,  Deoember  19th,  1774^ 
who  produced  the  dying  declaration  of  the  de- 
ceased, taken  down  baore  witnesses,  by  the 
minister  of  the  parish.  In  one  instance,  and  1 
believe  in  one  only,  a  pannel  )iad  been  allowed 
to  avail  himself  of  a  tcsttmonv  of  a  move  nn- 
uaual  kind.  In  the  trial  of  Afexander  Raid,  a 
revenue  officer,  for  murder,  March  15th,  1784, 
he  founded  on  the  declaration  before  a  magis- 
trate, .of  John  Farquharaon,  also  a  revenue 
officer,  and  oae  of  tne  same  party,  who  had 
likewise  been  accused  of  the  murder,  but  wae 
now  dead.  But  this  of  alk»wing  a  deceased 
culprit  indirectly  to  give  evidence  for  another 
culprit  on  his  trial,  cannot  be  considered  any 
otherwise  than  as  an  extraordinary  indulgeiice, 
which  was  owing  only  to  the  16rd  advocate'f 
consent,  given  on  account  of  the  particular  cir- 
cumstances of  the  case." 

In  Aveson  v.  lord  Kinnaird,  6  East  188,  it 
was  held  that  in  an  action  by  the  husband  upoa 
a  policy  of  insurance  on  the  life  of  his  wife, 
made  by  her  when  lying  in  bed  apparently  ill, 
stating  the  bad  state  of  her  health  at  the  period 

of  her  going  to  M (whither  she  went  a  few 

days  before,  in  order  to  be  examined  by  a  sor* 
geon,  and  to  get  a  certificate  from  him  of  good 
health  preparatory  to  making  the  insurance) 
down  to  that  time,  and  her  apprehensions  that 
she  could  aot  live<  ten  days  lonoer,  by  which 
time  the  policy  was  to  be  retained,  are  adnis* 
siUe  in  evidence  to  shew  Ifer  own  opinion,  who 
best  knew  the  foct  of  the  iH  state  of  her  health 
at  the  time  of  efieoting  the  poUcy^  which  was 
on  a  day  intervening  between  the  time  of  her 

Soing  to  M— — *,  anl  the  day  on  which  each 
edaratioos  were  made :  and  particularly  after 
the  plaintiff  had  call«l  the  surgeon  as  a  wit- 
ness, to  prove  that  she  was  in  a  good  state  of 

at  M'  I     ^ 


health,  when  examined  hy  him 
judgment  being  formed  m  part  from  the 
foctary  anawers  given  by  her  to  his  enaniriea. 
And  in  the  same  case,  lord  EHenborouffh 
mentioned  a  case  of  an  actioii  upon  a  bond,  m 
which  Mr.  Joatiea  Heath  permitted  evtdeiic* 
to  be  received,  that  the  attesting'  witiisss  had  ia 
his  dying  memeBls  begged  piudan  of  heaven 
for  having  been  ooooernNl  in  forging  the  bond% 
See,  ahe,  Wright  e.  littler,  JBhusow,  tftfti, 
cited  by  kmlEllenboieugk. 
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B  GEORGE  L       Trial  of  Hugh  Beoion  and  Robert  Tranter ,       [3? 


Mr.  Hungerford.  Did  he  say  any  thin^ 
about  who  fired  the  pistol? 

Peten,  1  menttooed  it  to  bim ;  whea  I 
asked  biro,  if  be  bad  fired  either  of  the  pigtols, 
I  told  bim  one  of  the  baiHfi«  was  wouoded, 
and  that  there  were  two  balls  takeu  out  of  his 
band ;  be  assured  me,  as  be  was  a  dying  man, 
he  fired  neither  of  tbe  pistols. 

ReaiOtt.  Did  not  be  confess  that  he  bad 
broke  one  of  their  heads  ? 

Piten.  No,  be  did  not  sa^  be  broke  one  of 
their  beads,  nor  any  thing  hke  it ;  so  iar  from 
that,  that  be  said  be  did  not  design  to  hurt  a 
hair  of  their  heads. 

X.  C.  J,  I  think,  Mr.  Peters,  yon  say,  when 
you  came  there  you  met  with  two  justices  of 
tbe  peace,  Mr.  Vernon  and  Mr.  Haynes,  and 
because  they  bad  no  clerk  there,  they  desired 
yon  to  take  the  examination. 

Peters.  Yes,  my  k>rd,  I  did  take  it 

Serj.  Cheshire^  my  lord,  I  apprehended  we 
had  it  readv  to  'produce,  or  else  I  bad  not 
opened  it ;  but  upon  my  calling  for  it,  1  am 
told,  to  my  surpnze,  that  Mr.  Vernon  bath  it, 
«nd  he  is  gone  mto  the  country. 

Peters,  I  hare  a  copy  of  it. 

L,  C  /.  We  must  have  the  original. 

Peters,  My  lord,  there  is  a  capy  of  it  in  my 
deposition  before  tbe  coroner. 

L.  C.  J.  Is  Mr.  Haynes  here? 

Mr.  Haynes  called, 

L.  C.  J.  You  have  given  an  account  of  the 
lamination  of  this  gentleman,  first  before  the 
clergyman,  afterwards  before  two  justices  of 
the'peace,  bis  examination  is  taken  and  reduced 
into  writing,  and  if  it  was  reduced  into  writing, 
by  tbe  rule  of  law,  unless  you  shew  you  are 
disabled  to  do  it  by  some  accident  or  other,  you 
must  produce  that  writing. 

Mr.  Reeve,  I  am  very  much  surprised,  I  ap- 
prehended they  had  the  writing  ready  in  Court 
to  produce.  My  lord,  Mr.  Haynes  will  inform 
you. 

Mr.  Haynes  sworn. 

X.  C.  /.  Mr.  Haynes,  we  have  been  in- 
formed by  that  gentleman  that  stands  before 
you,  the  minister,  that  upon  bearing  of  this 
unhappy  accident,  you  and  one  of  yonr  bre- 
thren, Mr.  Vernon,  came  there  in  order  to  en- 
quire ioto  the  matter,  and  take  tbe  examination 
4>f  tbe  prisoners ;  did  you  do  it  ? 

Haynes.  My  lord,  on  tbe  17th  of  October 
last,  the  prisoners  at  tbe  bar  were  brought  be- 
fore me,  and  charged  with  the  murder  of  Mr. 
Lutterell ;.  I  understood  Mr.  Lutterell  was  not 
Actually  dead,  so  Mr.  Vernon,  another  justice 
of  the  peace,  went  with  me  to  Mr.  LutterelPs 
lodging,  and  there  we  found  him  in  a  very 
w^M  condition,  but  sensible ;  we  administered 
Ibe  oath,  in  order  to  take  tbe  information  in 
Ibrm  *f  Mr»  Vemoo  and  the  minister  were 
Cherf ;  my  hearing  not  being  good,  Mr.  Ver- 
non examinei)  bim ;  but  before  they  couM  per- 
hct  his  examination  in  form  be  minted  away, 
tad  could  not  go  on :  theti  we  went  to  my 


/  house,  where  tbe  nrisonen  were,  and  exa- 
mined them,  and  afterwards  committed  them. 
What  the  deceased  said  to  Mr.  Vernon  and  tbe 
minister  I  did  not  hear,  so  can  give  no  ac- 
count of  it. 

Mr.  Reete.  Had  you  a  paper  taken  ? 

Haynes,  There  was  a  paper  taken,  but  it 
was  imperfect. 

Mr.  Reeve.  And  I  think  that  ii  not  in  yonr 
custody,  had  you  tbe  paper  f 

Haynes.  No,  I  had  it  not. 

Mr.  Reeve.  Do  you  know  where  it  is  ? 

Haynes.  No,  1  do  not 

Peters.  I  gave  it  to  Mr.  Vernon,  and  ob- 
tained it  of  him  to  shew  the  coroner,  and  af- 
terwards 1  gave  it  him  again ;  I  took  a  copy 
of  it. 

X.  C.  J.  Tbe  copy  yon  took  is  from  tbe 
paper  produced  to  the  coroner. 

Mr.  Reeve.  You  were  examined  before  (be 
coroner  P 

Peters.  I  brought  the  origmal  paper  to  the 
coroner. 

Mr.  Reeve.  Whether  that,  which  is  men- 
tioned in  your  affidavit  before  the  coroner,  was 
a  copy  from  the  original  paper?— Pe^^rs.  Yet. 

Mr.  Reeve.  And  did  you  examine  it  P 

Peters.  Yes. 

X.  C.  /.  We  must  have  tbe  original. 

Mr.  Hungerford.  We  hope  we  may  have 
liberty  to  read  tbe  depositMNi  taken  before  tbe 
coroner,  if  what  tbe  gentleman  says  be  so ;  be 
saw  the  examination  taken  in  the  presence  of 
the  justices  of  the  peace,  and  the  very  paper, 
tbe  words  of  tbe  paper,  are  contained  m  the 
deposition  taken  before  the  coroner;        « 

X.  C.  J.  That  won't  do,  you  have  not  tbe 
examination  of  the  deceased.  This  is  ill  done 
of  Mr.  Vernon,  he  ought  to  have  taken  care, 
and  attended  here,  and  had  the  examination 
before  tbe  Court,  and  without  that  we  canool 
arrive  at  the  truth  of  this  case ;  I  doubt  you 
must  1^  aside  all  the  evidence  of  this  gen- 
tleman for  want  of  the  original  examination. 

Mr.  Reeve.  We  most  submit  it  to  your  lord* 
ship,  as  to  the  eonfessmn,  that  part  of  it  thai 
is  not  contained  in  the  examination,  which  was 
not  proposed  to  him  at  the  time  of  his  exami- 
nation, whether  that  is  not  evidence;  there  are 
two  or  three  things  be  gives  an  account  of,  thai 
he  said  before  it  was  reduced  into  writing,  fiul 
suppose  we  cannot  have  the  benefit  of  the  exa- 
mmation,  yet  tbe  discourse  that  was  had  witb 
tbe  deceased  at  another  time,  whether  we  may 
not  be  admitted  to  give  that  in  evidence,  we 
must  submit  it  to  your  lordship.  But  suppose 
no  examination  had  been  taken,  we  humbly 
apprehend  what  he  said  would  be  proper  to  lay 
before  tbe  jury.  Therefore  when  he  gives  an 
account  of  what  be  said  at  another  time  than 
that  of  his  examination,  though  we  cannot 
produce  what  be  said  at  the  time  of  his  exami- 
nation, yet  we  may  give  in  evidence  what  he 
said  at  other  times.  There  were  two  other 
times  which  he  gives  an  account  of,  the  firsi 
was,  It  hen  he  ^as  sent  for  to  pray  by  him, 
and  one  Church  ctme  in  \  be  then  declared  oie 
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the  wordi  of  a  dying  man,  he' was  barba* 
nodjT  mardered. 

L  C.  J.  Yoo  know  in  the  coart  of  Cban- 
ccfy,  when  the  fttrty  is  ezanmied  on  his  oath, 
lie  giTcslB  a  first  answer ;  and  on  exceptions 
taken  to  it,  he  mes  in  a  second,  and  so  a  third ; 
lit  these  are  taken  bat  as  one  answer  and  entire 
eoofessioQ  of  the  party. ' 

Mr.  Rt^te.  B  ere  is  not  an  examination  be- 
fsv  ftproper  officer. 

L  C,  J,  Yoo  are  to  be  beard  no  more  to  it, 
Wcnue  yoQ  oorht  to  produce  it. 

Mr.  Reeve,  I  am  sure  it  is  a  surprize  on  all 
rfos. 

Mr.  Eungerford.  As  to  ns,  we  have  the  very 
coofewon  in  oar  brief,  and  I  believe,  if  we 
had  theuf^ht  it  could  not  have  been  prodnced, 
veiiioold  not  have  opened  it. 

L  C.  J.  And  there  is  too  an  examination  in 
fvint ;  that  ooc|;ht  not  to  be,  and  the  person 
tbtdid  it  ought  to  be  censored ;  are  juries  to 
fce  prepossessed  ;  here  is  a  printed  pamphlet, 
wheraof  the  title  is,  Mr.  Lutterell's  Cry  for 
iistice. 

Mr.  Hnng^/brd,  T  never  saw  it,  but  am 
M  it  is  most  in  favour  of  the  prisoners  at 
thebsr. 

L  C.  J.  If  the  examination  is  true,  it  ought 
to  be  produced,  and  the  prisoners  ought  to 
ORDelmy  to  their  trial,  and,  if  guilty,  God 
feiW  bat  they  shoald  suffer,  but  not  by  pas- 
•onsle  ifishmations  in  print ;  and  it  is  an  un- 
peoedeBted  thiog,  and  if  it  comes  out  jwho  did 
it|  I  shall  take  a  course  with  them:  it  is  a 
way  of  preventing  all  manner  of  justice. 

Mr.  Aungerfoi^.  No  doubt  it  is  a  very  nn- 
jM  ihiog,  and  unwarrantable,  no  more  to  be 
JSiiified,  than  officers  are,  when,  under  the 
csbMir  of  justice,  they  shall  murder  a  gentle- 
■an  at  bis  own  lodging :  but  as  to  the  case  in 
ChtBcefy,  first,  second,  and  third  answers  are 
bsi  one  answer.  I  speak  it  with  all  deference, 
vhedier  that  be  the  same  case,  the  words  that 
he  did  deliver  at  other  times,  when  the  justices 
VCR  iMt  present,  when  he  was  a  dying  person 
M  the  hrink  of  eternity,  and  then  said  the 
■aaae  words ;  and  now  this  paper  cannot  be 
Iradaced,  whether  the  words  of  the  paper  may 
M  be  admitted  as  evidence,  we  humbly  submit 
it  10  your  lordship ;  and  we  believe  the  wit 


Mfts  will  give  you  an  account  of  what  he 
■id  at  other  periods  of  time,  when  there  was 
IS  eiamhMtfion  in  writing,  which  was  only 
*beo  the  josliocs  attended. 

L  C.  J,  Give  an  account  how  it  comes  to 
piK,  that  yoo  have  not  this  examination  to 
podiaee,  that  was  in  writing  f 

Mr* Mitchell  sworn. 

Mr.  Reeve.  Will  you  give  an  acpoontof  this 
PHjcr,  and  whether  thiere  hath  been  any  appli- 
citiao  made  to  get  it,  and  why  it  is  not  here.^ 

MUehell.  1  caHed  at  Mr.  Yemen's,  but  they 
M  me  he  was  gone  into  the  country,  and  be 
H  ■>(  fi»<l  icny  one  pldce,  which  he  not  do- 
■gi  they  did  not  know  where  to  send  to  him. 

jL  C.  X  Heie  is  a  printed  narrative  goes 
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about  the  town.    Doyoaknow  who  was  the 
author  of  that  ? 

Mitchell.  No,  my  lord,  we  have  been  en- 
quiring in  order  to  prosecute  the  person  ;  1 
have  asked  the  widow,  and  Mr.  Keat  her  ne« 
phew,  and  they  say,  they  know  nothing  of  it. 

Mr.  Hungerford.  It  sets  out  with  this  fact, 
that  the  deceased  struck  first ;  and  if  so,  it  is 
very  reasonable  to  suppose,  that  this  paper  was 
done  raiher  in  fiivour  ol  the  prisoners  at  the  bar, 
than  of  the  prosecutors. 

L.  C.  /.  The  justice  of  peace  that  had  not 
the  examination  doth  appear,  but  he  that  hatl^ 
it- is  out  of  the  way.  Mr.  Peters,  how  many 
times  was  you  with  the  deceased  P 

Peteri.  Three  times ;  at  13  o'clock,  about 
an  hour  after,  and  about  an  hour  aAer  that,  the 
third  time. 

X.  C.  /.  When  was  it  you  reduced  what 
he  said  into  writing? 

Peters.  The  second  time ;  the  third  time  I 
administcfed  the  sacrament. 

L.  C.  J.  And  when  you  examined  him  tbe 
first  tiraie,  and  afterwards  a  second  and  third 
time,  the  design  of  that  was  to  perfect  the  exa- 
mination which  you  took  the  first  time,  and 
then  it  is  alP  of  apiece. 

Mr.  Hungetford.  My  lord,  the  third  exami- 
nation was  alUr  the  talcing  any  thing  in  writ- 
ing ;  when  he  took  the  sacrament  on  the  so« 
lemn  occasion,  he  declared,  &c. 

Just.  Powii.  Tbe  last  examination,  there- 
fore, was  an  advice  to  a  forffiving  temper. 

Just.  JEJyre.  Mr.  Peters  should  declare  what 
he  said  the  first  and  third  time. 

Peters.  I  pressed  him  to  consider  and  recol*^ 
lect  whether  what  he  had  said  was  true ;  he 
said  it  was. 

Just.  JEyre.  What  did  he  sav  the  first  time  f 

Peters.  The  first  time  he  told  me,  '^  he  was 
barbarously  murdered :"  As  I  told  you  before, 
there  came  in  one  Church  a  bailiff,  and  then  I 
put  him  to  consider,  whether  he  was  not  ac- 
cessary to  his  own  misfortune ;  to  which  he  re- 
turned the  same  answer,  **  That  he  was  barbar- 
ously murdered,  that  he  did  not  draw  his  sword, 
nor  fire  his  pistol." 

L.  C.  J.  Did  you  ask  him  about  any  blow, 
or  provocation  given  P 

Peters.  I  asked  him,  to  which  he  said,  <<  He 
did  not  design  to  touch  a  hair  of  their  heads." 

L,  C.  J,  i  must  confess,  for  my  part,  I  am 
not  entirely  satisfied :  Mr.  Peters  at  his  first 
coming  examines  him,  and  after  4hat  he  comes 
to  him  a  second  time,  and  then  he  is  examined 
in  the  presence  of  two  justices  of  the  peace, 
and  by  their  authority  ;  and  he  says  the  intent 
of  that  was  to  perfect  the  first  examination  ; 
and  being  so  examined  a  second  time,  his  exa- 
mination is  taken  in  writing ;  whether  or  no 
the  first  and  second  do  not  make  an  entire  exa« 
mination,  and  so  that  yon  cannot  produce  the 
first  without  the  second  ;  I  make  no  doubt 
'  it  might  be  produced,  if  there  had  not  been  a 
second;  but  be  that  examines  him  first,  exa- 
mines him  aflterwards  a  second  lime,  in  order 
to  perfect  that  cxamioatioD  ,and  when  he  doth 
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H,  it  te  reia^ed into  writiog:  to  me  it  atent  m 
matter  ofmat  oonsejitteiioe,  if  the  fint  ii  al- 
lowed wltbont  prodtociDg  4be  eeeond. 

Just  JByre.  h  oaaiiel  properiy  be  cdled  an 
tmnioatioii. 

Mr.  Hungerford.  Tbe  fini  liiiie  he  easa- 
viined  bim  af  a  cbrittian,  at  a  mioirtsr ;  ai  to 
the  second  examination,  Mr.  Pelwa  had  no 
more  to  do  in  it  than  a  jostice'a  clerik. 

X.  C  J.  The  examtufttioii  taken  bcfae  the 
josticey  was  to  confirm  tbe  former  enmiaationy 
and  upon  that  examination  all  was  reduced  into 
writing'. 

'  Jttst  Eyre,  That  which  is  set  down  in  writ- 
iaf  If  it|>e  an  examination  taken  in  writing*  of  a 
prisoner  before  ajostioeof  the  peace,  yon  cannot 
giro  evidence  of  that  examination  viva  voce^ 
unless  the  examination  be  lost;  but  what 4ie- 
elaration  or  confession  was  made  at  any  other 
time,  may  be  given  in  evidence ;  the  partien- 
lar  exammation  of  what  he  said  before  tbe  jus- 
tices, and  was  reduced  into  writing,  cannot  be 
proved  but  by  that  writing ;  but  as  to  what  he 
said  at  any  other  time,  the  first  and  third  time, 
and  not  before  the  magistrates,  that  may  be 
given  in  evidence. 

Just.  PomU,  The  great  matter  I  observe  is, 
that  Mr.  Peters  did  say,  he  did  look  npoa  the 
second  examination  to  perfect  the  first,  the  firat 
was  not  so  perfect,  and  then  it  was  to  be  ascer- 
tained by  a  second,  and  which  they  not  caring 
to  trust  to  their  memory  put  into  writing ;  that 
writing  indeed  the  justice  of  peace  hath ;  it  is 
not  produced,  but  if  it  be  agreed  that  it  was  put 
in|o  writing,  and  after  it  was  reduced  into  writ* 
ing,  it  seemed  to  be  all  of  a  piece,  so  as  plainly 
to  relate  to  what  was  done  the  time  before,  how 
will  they  ascertain  the  whole,  but  by  producing 
the  writing  T  Then  this  writing  cannot  be  seen, 
tbe  justice  of  peace  bath  it,  and  doth  not  come 
here  to  produce  it. 

Just  Eyre.  I  do  not  know  how  to  call  this 
perfecting  the  former  examination,  yon  cannot 
call  the  discourse  between  him  and  Mr.  Petersi 
an  examination,  when  there  was  no  justice  of 
peace  present ;  it  is  not  an  examination  what 

Biassed  between  Mr.  Peters  and  this  sentleman. 
t  is  always  taken  so  at  the  Old  Bauey,  where 
evidence  is  allowed  to  be  given  vita  voce,  of 
what  was  said  by  people  at  other  times  besides 
the  time  of  examination. 

Just.  Poais,  What  doth  Mr.  Peters  mean  by 
perfecting  the  examination  P 

Petert,  I  beg  your  pardon,  it  was  not  my 
word. 

L.  C.  J..  Not  to  differ  about  words,  whether 
this  is  an  examination  before  tbe  minister,  when 
the  iustices  of  peace  was  not  there ;  it  is  very 
likely  this  minister  came  to  enquire  of  this  gen- 
tleman about  the  drcumstences  of  his  death  : 
after  that,  the  same  gentleman  is  present  when 
tbe  justices  of  peace  come ;  tiiereup>n  tbe  jus- 
tices of  peace  desire  him  to  take  it  m  writing ; 
lie  asks  the  same  questions  as  be  did  befove, 
fl^  they  are  taken  in  writing ;  be  takes  it,  de- 
aigning  to  make  tlie  first  examination  more  nn- 
tMitic  to  charge  the  person  that  gives  the  fsa- 
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mination.  Now,  really,  when  all  this  is  done, 
the  examination  of  him  before  the  justice,  tidcen 
in  writing  by  the  same  person  that  enquired 
of  him  hdTore,  and  all  this  done  in  order  to  per^ 
foot  and  cottsummato  the  examination,  whether 
ywBL  will  not  take  them  both  together  as  one  en- 
tire account  given  by  tlie  deceased  P  He  givea 
the  account,  he  ^ves  it  as  true  in  the  preseneo 
oftheJQStioe;  they  were  not  present  tbe  irst 
time,  but  the  same  person  that  aaked  him  tbn 
firat  time,  he  asks  him  when  the  justices  wera 
there,  if  what  he  said  before  was  true,  and  on 
that  an  accoont  is  taken  in  writing ;  now  upon 
this,  when  there  is  an  examination  in  writing  in 
the  presence  of  the  same  person,  and  whenoiey 
give  yen  no  reasonable  exouae  why  they  do 
not  produce  it,  there  ought  to  be  the  leas  cie» 
dit  given  to  them. 

Just.  £^e.  1  think  there  is  tbe  kns  ciedit 
given,  because  the  examination  is  not  produced  ; 
however  it  is  evidence. 

Just.  PomU.  If  they  were  both  of  equal  vali«« 
dity  you  say  somethmg,  but  it  is  confessed  on 
all  hands,  that  the  second  exanaination  wna 
more  solemn  and  valid,  because  two  justices  of 
the  peace  were  present,  and  there  was  the  awe 
of  magistracy  over  the  person ;  and  the  second 
examination  relates  to  tne  first. 

Just.  Forte$a*e.  It  is  a  hard  case  on  thn 
prisoners  at  the  bar ;  it  is  the  confeesion  of  Mr* 
Lutterell,  and  if  they  had  that  in  evideboe^ 
they  might  be  compared  together;  but  they 
not  having  that,  I  own,  as  to  point  of  law,  they 
cannot  give  it  in  evidence :  it  is  a  great  hard^ 
ship,  but  where  it  lies  I  cannot  tell ;  I  think  it 
ought  to  be  censured  in  a  proper  time.  The 
most  material  of  what  is  said  by  word  of  month 
iia  deteined  from  us,  and  not  produced ;  but  I 
think  we  should  allow  what  was  said  at  other 
times  to  be  given  in  evidence,  because  tbe  forat 
is  no  examination,  because  no  justice  of  peaon 
then  present ;  so  that  the  examination  stands 
distinctly  by  itself,  and  that  evidence  is  to  be 
laid  aside  and  not  prodooed ;  but  shall  we  noa 
allow  that  to  be  evidence  which  he  said  at  other 
times,  because  he  had  an  examination  taken  an 
writing  f  Therefore  we  shall  hear  no  ether 
evidence,  the  first  was  no  examination,  only 
what  Mr.  Peters  will  teloe  upon  him  to  say 
passed  between  them; 
X.  C.  J.  Go  on  vrith  your  evidence. 
Mr.  Hungerford.  There  can  be  no  donbC  of 
the  third  declaration ;  mv  lord,  the  third  exa*> 
mination  was  certainly  the  roost  honest  ex»» 
mination ;  as  to  the  second  examination*  it  had 
the  solemnity  of  two  justices  of  the  peace,  one 
happens  to  be  deaf,  the  other  to  be  abeimt ; 
whether  what  a  man  says  just  as  he  is  going  to 
die,  and  on  his  receiving  the  holy  sacrament^ 
is  not  to  be  regarded  P 

Just  Eyre,  He  should  distinguish  between 
what  passed  in  the  first  discourse,  withontany 
rep(ard  to  what  is  contained  in  the  aaoond  asa* 
mination. 

Mr.  Reeoe.  Mr.  FMers,  yon  hear  Ihno^ 
nion  of  the  Court,  that  what  pasaed  at  the  wn^ 
uig  of  this  paper  yon  must  not  take  any  noiion 
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«(  bitgiuu  aoooiiiit  of  what  paiMd  at  any 

FtUrt,  1  told  yoor  lordship  before,  I  wat 
MM  fbr  to  Tiat  him  Ihe  firil  tune,  when  I 
land  hiai  daageroualy  ill  ^  after  f  had  talked 
toUai  nme  time  to  wot  bim  in  nuud  of  death, 
Idcaind  to  know  of  bim,  how  lar  he  bad  been 
ttf  waj  iaitnmiental  or  aooetwrv  to  bring  this 
DUifatune  vpon  himself;  be  said,  *^  As  he  was 
tdjiiilf  man,  and  expected  to  be  judged  at  the 
hitdajr,tbey  murdered  him  hsmroualy."  I 
rioted  it  to  him  again  at  the  reqaest  of  Mr. 
Ctoehabailii;  and  the  hMt  tilne  I  came  to 
yB,wben  he  reeeired  the  sacrament 

L  C.  /.  Mr.  Petem,  I  desire  yon  to  eonsi- 
kc  with  yooiself,  did  yOn  not  aak  him  whether 
khidsttek  aiqr  of  timhailiflaf 

feten.  1  did  net 

LCJ.  Did  yep  ask  him  if  he  had  giren 
tei  say  ninrocation  ? 

Peters.  I  did  ;  to  which  he  answered,  **  He 
U^nn  tham  no  pff^focatioo. 

L  C*J.  Bill  yoa  aak  who  gare  tfie  fiiat 
Ufve-nPaterj.  No,  Idid  not 

L  C.J,  Did  you  aee  the  wonnd;  did  he 
•ybsgatetlMtr 

Feten.  1  told  him,  it  appears  one  of  the 
biiiift  is  weaaided  in  tfae  mnd*  and  it  ia  pro* 
Me  In  was  the  person  that  disehaiged  that 
piMil;  npon  wfaidi  be  a8«iit«d  m^, '« Uefired 
MJtker  of  the  pistob;  he  ncilber  diew  his 
•nnd,  ear  fited  either  of  the  pistols." 

Lai.  When  yoa  had  this  diseooiae  with 
Mn,  did  yen  ffodnee  it  into  writing  P 

FtUn,  Wtimt  I  reduced  into  writing,  was 
t^J  By  dinissitiun,  which  1  writ  with  my 
isa  hsnd,  and  whieh  Mr.  Justice  Harper 
■dye  to^  aad  I  helinve  he  hath  it  m  his 

LC.J.  Hesa  this  ytlMnan  is  aOowed  to 
ffftn  asQstet  e^  wmI  discourse  passed  ho- 
iMhimsndMr.Liitterail  the  first  time;  the 
JMdes  if  psaaa  cannot  he  allowed  to  giro  an 
what  ia  said  at  hia  other  eiamina* 
it  waa  rednosd  into  writing,  and 
uHMt  he  prodoeed. 

Mr.JUme.  I  bag  yon  would  gi?e  an  account 
tMithassidnt  any  other  tinaa,  when  this  paper 
mnstwritlanx  when  yon  talked  with  him 
^Hii  matter,  yon  SOT  he  said,  «<Thebai. 
>AdU  baihrnonsly  aanrner  him  without  any 
pwtMlDni'*  that  be  said,  «*  He  gave  them  no 
P»>iinlisn  ;**  and  when  you  asked  him  about 
^iaaad  that  OMof  Abe  haBifis  had,  be  said, 
**  Ho  filed  naithcv  «f  the  pistols,  nor  drew  his 
^^f*  1  desire  to  know  at  any  other  timO, 
y<hsr  there  w^  any  thing  material  passed 
j<|Mn  yon  at  any  other  tioM  than  at  that 
■Mwhsn  the  paper  wan  wrote:  Canyonie- 
•ifcfctf  . 

J^Gw  J.  Yoa  dboaanied  him  throe  timea, 
wi  i«t  yea  ham  fbao  an  neoannt  of,  the  ae» 
^  tima  it  was  asdnosd  hUo  Writing,  that 
^%dath  not  appear}  whotpaasedthetfaiid 

Mnt  Ailm  Win  going  to  voeslw  the  holy 
'^^"'  I higgNtof  MM  to  dwidit  wh^^ 
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ther  what  he  had  said  was  true;  bo  said, 
**  Every  article  he  bad  mid,  as  he  was  a  dying 
man,  and  as  be  hoped  to  receive  benefit  by  the 
sacrament,  every  toing  be  bad  said,  was  strictly^ 
true." 

Mr.  JEUevtu  We  shall  trouble  your  lordship 
with  one  evidence  more,  that  is  the  surgeon, 
who  will  give  yon  an  account  of  bis  wounds. 

Mr.  Sparham  sworn. 

Mr.  Reeve,  I  think  you  was  sent  for  as  a 
surgeon;  give  an  account  in  what  condition 
you  found  the  deceased,  bow  many  wounds, 
and  of  what  nature? 

Sparham.  1  fbund  him  labouring  with  a 
wound  under  the  rijgbt  pap  with  a  shot;  upon 
this  I  examined  him,  and  putting  him  into  a 
proper  posture,  fodnd  several  other  wounds : 
one  near  the  liver,  the  lower  part  of  the  eighth 
rib,  near  the  back-bone  i  several  other  wounds 
with  a  sword,  three  or  four  on  his  belly.  Upon 
ofiening  of  his  body  I  ibund  that  the  wound 
with  the  bulhai  had  penetrated  about  nine  incbea 
towards  the  backf  whi^  wound  was  mortal, 
the  first  to  be  of  the  hmga,  having  a  hole 
through,  Ond  the  aeoond  to  be  torn,  and  the 
diaphnigma  wounded:  1  found  one  other 
wound  with  a  sword  near  the  eighth  nb,  throa 
uicbesand  a  half  broad,  penetratlag  the  thonu^ 
and  wounding  the  diaphragma,  which  waa 
also  mortal :  1  Ibund  eight  other  wounds  with 
a  sword  about  a  quarter  of  an  inch  wide  each, 
and  a  quarter  of  an  inch  deep,  one  near  the 
left  pap,  four  others  on  the  rq|fat  sido  of  the 
belly,  two  oiore  on  each  sale  the  back  bone. 

Mr.  Bene.  So  you  loedced  upon  two  of  the 
wounds  to  be  mortal,  one  whereof  waa  with  the 
pistol-dhot 

Sparham.  Yes;  I  saw  two  leaden  pieoeo 
taken  out  Of  his  body. 

Mr.  Strange.  Who  attended  at  the  same 
timeP— JSJparAosi.  Mr.  Oifibrd. 

Mr.  Strange.  Did  he  or  yon  take  out  thoaa 
bullets? 

SparkoKlL  We  both  look  them  odt,  I  think. 

Mr.  Bute.  My  lord,  we  have  done. 

L.C.Ji  What  say  the  prisoners?  The 
counsel  fhr  the  kin|[  have  called  what  witnassea 
they  think  proper,  it  is  now  your  time  to  an* 
swer  for  yourselvea. 

Beaton.  If  your  lordship  pleiae,  we  ai^ 
rested  the  gentleman  In  Surry-street,  and  ho 
deaured  me  ta  go  t»  his  kidgiug;  when  wo 
came  there,  he  aald  he  wonid  pay  the  monsv^ 
nsys  ho,  «<  Go  and  see  ftr  the  attorney,  ond  I 
wiU  pay  the  monoy ;"  upon  that  tranter  went 
totbeattomey  for  his  bill;  I  went  upstairs 
with  the  gentleman  into  ihe  dbing-room ; 
when  he  came  op,  says  be,  **  My  dear,  I  am 
aneated,  it  is  for  Mr.  Rous?8  bill.'^  fie  b^gan 
tohiokalittleangiyt  with  that  he  went  to  bis 
aemtora  wAiOcdK  aOinething  out  of  It,  a  kef, 
and  he  went  up  stairs  and  fetched  his  pistob, 
and  when  he  came  down  again,  he  clapped  one 
to  my  bredM,  and  tbr^tdned  to  shoot  me  ;  I 
wpaoorprised;  hiobaly nlna^atoftherOOm; 
wOh  that  I  gave  bim  fOOd  wordai  aaya  h*, 
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•(Shrah,  I  will  let  yim  live  a  little  till  yoar 
partner  comes  back,  and  then  I  will  send  all 
your  souls  to  hell  together :"  then  the  foot-boy 
came  back  and  said,  the  gentleman  waa  com- 
ing ;  he  ordered  the  boy  out  of  the  room,  and 
one  knocked  at  the  door ;  when  the  boy  was 

gone,  he  clapped  his  pistols,  one  on  one  side  of 
is  bosom,  and  the  other  on  the  other,  and  my 
partner  came,  and  when  he  came  into  the  room 
lie  ga?e  htm  a  blow  over  the  bead  ;  with  that 
he  closed  in  with  him,  and  then  one  of  the 
pistols  went  off  and  wonnded  him ;  then  be 
drew  his  sword,  and  I  drew  mine,  and  then  the 
other  pistol  went  off,  which  waa  the  occasion 
of  his  death. 

X.  C.J,  fla?e  you  any  witncaset? 

Mr.  2\i;tfi«  sworn. 

TWiae.    My  lord,  I  was  employed  by  the 

Elaintiff,  Mr.  Carr,  to  take  out  a  writ  against 
fr.  Lutterell,  on  an  indorsed  note ;  1  did  take 
out  a  writ  and  gave  it  to  Mr.  Reason,  and  he 
got  the  warrant  open  it,  and  afterwards  came 
to  me,  and  desired  to  know  where  Mr.  Lotte- 
reli  was  to  be  found,  and  that  I  would  deocribe 
bim  to  him,  whether  vouog  or  old,  &c.  f  I  told 
liim  where  to  go^  and  described  him  to  them  ; 
then  they  went  and  airosted  him,  and  after  he 
was  arrested  IVanter  oame  to  roe,  and  told  me 
the  next  morning,  tfaerp  had'taken  the  captain : 
they  said  they  to<4c  him  at  the  lower  end  of 
Surrey -street,  and  that  be  was  very  angry,  and 
aaid  they  had  not  used  him.  civilly. 

X.  C.  J,  What  Tranter  aaid,  is  not  evidence. 

Tmine,  1  know  do  aaore,  my  lord ;  Tranter 
€ame  to  me  for  the  bill,:  and  I  gave  him  a  bill 
of  the  debt  and  charges. 

L.  C.  /.  Bid  you  give  the  bill  of  the  debt 
•nd  charges  to  Trantar  r 

Twine.  I  did ;  he  told  me  they  had  just  taken 
the  captain,  and  then  I  gave  it  him  ;  the  bill  of 

charges  was  1/.  13f. 

> 

Mr.  Tinu  sworn.     The  warrant  shewn  to  him. 


This  is  the  warrant  made  out  upon 
the  bill  of  Middlesex,  at  the  suit  of  Mr.  Carr, 
to  arrest  the  deceased.  TThe  warrant  read, 
and  aba  the  bill  of  Middlesex  produced  and 
read.] 

Mr.  Hickman  sworn,  and  the  warrant  shewn  to 

him. 

Mkkman,  This  I  know  to  be  my  hand,  I 
lilftdo  out  this  warrant  all  of  i^ 

Mr.  Hufiferfifrd.  I  would  humbly  offer  it  to 
Tonrlondsbip's  bfaaervatioir,  here  is  a  Act  we 
have  omitted  to  prove;  here  is  a  witiiesa  in 
oonrt,  one  Lueaa,  can  proto  that  Reaoon'ahot 
oif  the  pistol. 

X.  C  J.  It  is  imgular ;  but  although  jou 
have  omitted  it,  and  come  out  of  time,  f  wouM 
hwt  the  whole  fact^  and  if  jay^^Mkgen  please 
we  will  hear  it.  j  i 

Gnuiance  Lucas  sworn. 

Mr.  Him^effartt.^  •  Mm.  Locaa.  what  do  you 
know  of  4iooiing  off  ^o^piatol  t 


Lucas.  I  was  opposite  to  the  captain's  lodg« 
in^  in  Surrey •  street,  in  a  room  up  two  pair  of 
stairs,' and  1  heard  a  pitiol  go  off,  upon  that  I 
went  to  the  window,  and  I  saw  a  loaty  ftit  man 
take  a  pistol  out  of  the  window  hi  the  captain'a 
lodging  up  one  pair  of  stairs,  and  let  it  off  to- 
wards the  ire-side. 

Mr.  Strange*   Do  you  know  Mr.  Lutterell  f 

Lucas,  Yes. 

Mr.  Strange,  Can  you  take  upon  yoatosaj 
it  was  not  Mr.  Lutlerell  f 

Lucas,  Yes,  I  am  sure  it  was  not  he. 

X.  C.  /.  When  you  saw  |i  lusty  Hx  man  take 
a  pistol  off  from  the  window,  and  discharge  it, 
was  any  body  by  him  at  that  time  P 

Lucas,  Nobody  that  I  ssw. 

X.  C.  J.  Whatsort  of  man  was  Mr.  LattorellP 

Lucas,  He  was  a  little  man. 

One  of  the  Jury,  Wn  there  any  light  in 
that  room  to  distinguish  one  man  from  ano* 
ther? 

X.  C,  J.  What  she  said  was,  ahe  aaw  a  loaty 
fat  man  oome  to  the  window,  and  take  up  a 
pistol,  and  dischai|pa  it,  and  that  she  saw  tt0« 
tiody  else  at  the  window. 

Mr.  Hungerford,  The  coroner's  inquest 
came  into  this  room,  and  wab  aatisfied,  that 
from  thence  ahe  might  see  into  this  window. 

Mr.  Gifford  the  surgeon  sworn. 

Gifford.  On  Tuesday  the  17th  of  Oetobar 
last,  about  ten  or  eleven  o'clock,  I  was  sent  for 
to  a  gentleman,  Mr.  Luttoivll :  whea  I  came 
to  him,  I  found  him  sitting  on  a  ehair,  and  lie 
leaned  back  with  his  shirt  and  clothes  verjr 
bloody  ;  Mr.  Sparham  was  with  him,  io.  osder 
to  look  to  his  wound ;  we  ynX  him  to  bed,  we 
found  a  wound  about  an  inch  below  the  right 
pap,  by  gun  or  pistol  shot,  and  we  dressed  it, 
and  all  the  other  wounds  we  could  find  \  I  want 
into  the  parlour,  and  there  wiere  the  two  priso- 
ners  at  tne  bar ;  I  waa  told  one  of  them  wan* 
wounded ;  upon  that  I  wentto  ezaoaine  into  it  s 
upon  coming  into  theparlour  I  examined  Tra»» 
ter,  and  there  I  ibund  two  pieces  of  balla  which 
were  lodged  in  bia  band;  we  eatracted  Iha 
balls ;  I  ftmnd  a  small  wound  in  bis  wrist^  and 
a  razure  on  bis  head ;  that  was  a  email  wounA 
which  was  on  the  wrist ;  it  seemed  to  be  Aunt 
a  prick,  something  that  had  entered  the  aldn. 
Tnen  1  went  to  Mr.  Lutterell  again,  as  he  waa 
in  a  good  state  of  sense:  I  asked  Mr.  Lutterell, 
«<  Whether  he  had  fired  a  pistol  ?*'  1  sskedUna 
several  times ;  be  denied  it  a  first,  second  and 
third  tiibe,  and  he  used  this  expression,  "  I  call 
God  to  witness,  I  neither  fired  a  pistol,  nor 
drew  my  sword,  but  was  barbaronaly  mnrdar** 
ed.^'  1  was  there  again,  when  Mr.  PeteM 
gave  him.  the  sacranaent,  when  he  was  asked 
the  same  question ;  he  then  answered,  ^  He 
neither  did  the  one  orthe  other."  In  the  aftefw 
noon  Mr.  Keat  and  I  went  together,  ho  was 
then  in  a  calm  slate,  seemed  reasonable^  and  we 
asked  him,  «« Sir,  you  can, five  sonso  aooounft 
of  this  matter,  your  reason:  and  jadomentare 
shrdng;  I  have  beard  thai  you  leliM  down 
thepiBlols;"  hetoldme,  •*!]«  hafl»hiiiwitk 
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dengD,  ooly  be  woold  not  be 

faced  out  of  bis  lodgrings."  1  asked  bim, «« I^ 
there  was  unj  blow  giveD :"  be  said,  '•  Tbey 
bd  given  bun  sbosiTe  laBguage,  wbicb  in- 
dond  him  to  strike  one  of  tbem ;  opon  that 
tbey  immediateiy  seised  bim,  Ibe  lusty  man 
leiaed  bim  and  drew  his  sword  ;  he  tumbled 
dovo,  sod  be  stabbed  bim ;  be  often  bei^ged 
tlwoi  to  spare  bis  life ;  the  other  said,  Damn 
Ub,  drew  his  own  sword  and  slab  him."  Mr. 
LsttsieO's  finger  and  thumb  were  cot,  as  if  it 
WM  with  grasping  of  a  sword.  Then  he  said, 
''Tbe  ksser  man  took  a  pistol  and  clapped  it 
doie  ts  hii  breast,  and  shot  him  in  the  body, 
lad  the  insty  man  held  the  other  pistol  to  Ms 
besd,  and  diet  it  off;"  wUeb  1  the  rather  be- 
fiefe^  becanse  be  had  some  powder  spots  or 
mvbjoD  bis  lace. 
Bflnm.  He  owned  to  you  that  he  struck  one 


G^d.  Yes ;  bat  it  was  upon  your  git  ing 
WKyhitfttai^ 

LC.J,  When  voa  asked  him  about  bring- 
isr  down  the  pistols,  and  upon  what  account, 
wbatsiidheF 

Qiford,  H«acknowledg[ed  he  brought  down 
the  piitQJs,  hot  with  no  e?  il  intent ;  but  as  he 
«if  ^lio|[  to  pay  his  debts,  he  was  not  wil- 
Ing'to  be  finroed  out  of  his  lodging,  and  be  ex- 

Mr.  Bormer  sworn. 

£flMsr.  My  lord,  just  as  Mr.  Luttcrell  was 
cot  ta  bed  I  came  up  stairs,  and  asked  him,  if 
be htti fired  the  pistol;  he  disowned  it,  and 
■id,  **  He  bad  no  design  to  do  them  any  harm, 
«  mdiesBy  lesislanoe,  but,"  said  be,  **  they 
killed  me  eosrardly  and  omeiiy." 

£eaipn.  After  that  4ie  had  deelared  to  yon 
dttt  be  had  no  desifn  to  make  any  reristance, 
wbstMbwed?  . 

Bmner.  When  I:eameontof  tberoom,says 
Mr.OiflMto  me,  «IIEr.  Bonner,  Mr.  Tranter 
iiAslai  the  band;  it  is  certain  Mr.  Lutteiell 
iboi  bim  in  the  hand;  therefore  let  us  go  back 
ttdMkfaiBi;"  we  went  and  a^ked  bim  both 
flf  i»,aadbenaid,  «<  No»  as  Ged  shouU  judge 
biB^  he  did  not,  nor  bad  he  any  design  of  doing 
<bem  any  harm,  but  he  did  threaten  tbem  se- 
*>nl  tiniea."  He  spoke  inwardlv  and  seemed 
ts  hefiunt,  and  desired  we  would  leave  bim. 

^imon.  Please  to  take  notice  that  my  part- 
ner is  shot  in  the  right  hand. 

Tfoater.  My  toid,  1  have  lost  the  use  of  my 
thumb.  ^ 

Blake  the  surgeon  sworn. 

B^sJbe.  My  lord,  Mr.  Tranter  was  wounded 
■idKthnmb  of  the  right  hand,  and  in  his  left 
^bad  a  wound  here  in  his  wrist,  1  did  not  take 
«^  ball  out  of  his  hand,  bnt  I  dressed  it. 

L>  C.  J.  What  was  that  blow  on  his  head  f 
nbrtdt  yea  think  it  was  done  with  ? 

^iake.  It  seemed  to  be  done  with  a  cane. 

X.  C.  J.  Was  it  a  woond  or  a  bruise  P 

Bfaie.  A  wennd,  the  skin  was  broke.  Mr. 
bad  n  little  wmmd  in  one  of  hii  finfov, 


which  seemed  to  be  done  with  the  pobt  of  m 
sword. 

Thoma$  Kar grave  called  again. 

jL.  C.  J.  Hark  vou,  young  man,  bear  the 
question,  and  consider  well ;  noon  your  former 
examination  you  say,  when  Tranter  knocked 
at  the  door,  yon  went  down  to  let  him  in ;  that 
Tranter  nmde  up  to  the  dining-room,  and  you 
followed  bim;  you  heard  a  httle  bustle  before 
you  came  in ;  but  the  first  thing  ;f  on  saw^ 
when  you  came,  was  Tranter  ruonuig  yonr 
master  against  the  okwet  door,  and  Reason 
pricking  bim  with  a  sword:  I  ask  you  this 
question,  whether  or  no^  when  you  was  goingp 
up  stairs  after  Tranter,  before  jou  entered  the 
room,  yon  did  not  hear  a  blow  r 

Horgrapoe,  I  heard  a  blew,  but  did  notknow. 
who  struck  it. 

Just.  JEyre.  Did  you  see  to  whom  the  bk>ir 
wasgiren? 

Hargnne,   No,  I  saw.notbins^  at  all  of  it 

L.V.J,  The  reason  of^my  calling  him  again,- 
was  to  be  satisfied  as  to  tliis  particular ;  for  the 
coroner  informs  me,  that  before  bim,  he  had 
swore  to  the  same  effect ;  be  answered  hastily 
before,  but  I  believe  not  with  any  design ;  iia> 
said  he  did  not  hear  any  blow,  his  meaning, 
then  might  be,  though  be  did  bear  a  blow,  yet 
not  seeing  who  gave  it,  therefiwe  he  thought  it 
not  material ;  I  did  not  believe  he  did  it  with 
any  design. 

L.  C.  J.  Have  you  any  other  witnesses? 

JteosMi.  My  lord,  we  bad  none  but  ourselves, 
we  are  ofilcers  of  the  Court ;  he  assaulted  us» 
and  brought  down  his  pistols  and  stuck  them  in. 
bis  bosom. 

L.  C.  J.  Did  he  not  afterwards  takejihem. 
out  and  lay  them  on  the  table  ? 

ReoMon.   No,  my  lord. 

IVanter*  While  I  was  gonei  I  did  not  know 
what  happened,  but  when  1  came  back,  thenn. 
nute  1  entered  the  room  be  struck  me.  over  thn 
head  with  his  cane,  and  the  pistol  went  off,  and 
shot  me  in  the  band., 


The  clothes  were  phodticed,  and  by  the  hole 
in  the  waistcoat  it  appeared,  that  the  wound 
given  by  the  pistol  under  the  right  pap  could 
no  way  nappen  by  any  position  of  the  pistols  in 
the  bosom  of  the  deceased,  by  the  pistol  going 
off  of  itself. 

..  ReoiOH.  My  lord,  we  are  officers  of  the' 
Court,  and  wliat  we  did  was  for  our  own  so- 
curity. 

X.  C.  J.  What  says  Tranter  ? 

Tranter.  My  lord,  we  have  no  more  to  say. 

Mr.  Reete.  My  lord,  1  beg  leave  to  observe 
a  few  things  by  way  of  reply.  They  have  en* 
deavoured  to  differ  the  case  with  respect  to 
three  particulars ;  the  first  particular  is  with 
relation  to  the  blow  given  by  Mr.  LuttereU; 
they  say  Mr.  LuttereTl  himself  being  preased 
very  much,  did  own  that  he  had  given  one  of 
the  bailiflb  a  blow  on  the  head ;  there  appears 
Reason  to  tbink  that  to  be  true,  because  the 
surgeon  says  be  droMed  him  of  a  wound  so-. 
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eetred  by  a  lilo#  with  wl  cabe ;  we  mlMilil  itf 
whether  that  if  a  sufficient  justificatioii  of  the 
efficen  for  what  followed,  to  kill  Mr.  Lutterell 
ID  this  maimer,  supposing^  it  t6  bb  f  me.    What 
tli^  boy  says,  he  saw  afterwards,  imm^iaCely 
upon  bis  coming'  into  the  room,  in  an  instant^ 
Us  soop  as  be  heard  the  blow,  be  iband  Mr. 
Tranter  rmming'  him  up  ageerost  ^e  wainsoot, 
and  the  other  Mtliff  stabbing  him ;  he  swears 
Mr.  Lutterell  had  thto  no  sword  or  stidk  in  bis 
band,  so  that  wbethei^  or  ao,  after  the  bailiff  had 
reoeiTcd  a  blow  on  bis  bead,  it  will  be  a  jusfi- 
fioatioii  sufficient  for  <be  bailifis  to  murder 
ham?  Another  part  of  the  eridenoe  is  in  re- 
lation to  the  brf0|fing  down  of  the  pistols;  I 
beff  leare  to  obserre,  my  lord,  be  did  confess 
that  the  pistols  were  brought  down,  but  not 
with  an  intention  to  do  them  any  prejudice ; 
that  be  laid  them  on  the  table;  they  do  not  pre* 
tend  Mr.  Lutierell  fired  either  of  tiiem,  but  in 
the  struggle,  the  pistols  were  in  his  breast,  and 
there   they   went  off  of  tbemselFes.     One 
wounded  the  prisoner,  tb.e  other  went  into  bis 
own  breast.    As  to  what  Is  said  with  relation  to 
Ae  intention  qfMr.  Lutterell,  he  did  own  hedid 
threaten  them :  If  he  did,  yet  he  bad  no  power 
ewer  the  pistols,  one  wss  on  the  table,  and  the 
other  was  in  the  window,  and  they  say  the 
jristols  were  not  fired  by  any  of  tbem:  Our 
witness,  the  ^hl-serrant,  just  a  little  before 
the  pi^h  were  fired  off,  saw  Mr.  Lutterell  on 
the  ground  upon  his  back,  and  his  bands  Kfted 
up,  iod  tbem  stabbing  him,  and  th»  before  Any 
one  4f  the  pistols  went  off;  ther^  is  another  #it  • 
ness  si^ears  exprettly,  she  saw  a  fiit  man  take 
a  pistol  out  of  the  Window,  and  fire  it  towards 
the  chimney :  Mr.  Lutterell  was  not  a  fatlnan, 
00  it  'must  be  somebody  else  that  fired  the  pistol, 
and  not  Mr.  Lutterell,  in  all  probability.    It 
was  Mr.  Reason,  as  to  the  ef idence  ^ven  in 
reiati<krf  to  thef  clothes,  becauee  here  »  a  bole 
iotbe  Waistcoat,  the  pistol  that  wasin  bis  bfeasi 
ORist  go  off  of  itseTf,  and  make  that  hol^.    It 
dan  be  no  stfch  tlung,  the  jurv  bai  tfsen  the 
clothes,  and  where  the  wound  Is  giveuj  and  in 
what  position  Mr.  Reason  himself  hath  at- 
tempted to  place  the  pistols,  and  it  is  impossihle 
file  pistols  should  ^  off,  knd  give  that  mortal 
wound.    We  submit  it  to  your  lordship's  dis- 
cretion upon  the  whole,  wnether  it  is  a  su&- 
dent  justifibation,  though  they  are  officers  of 
justice,  and  ought  to  be  protected,  ye£  suppose 
inch  a  mfisbebafiour  Wnere  there  is  no  ne- 
oaasity  for  it,  they  are  not  to  be  justified. 

L.  C.J.  There  will  be  two  points  in  la#j 
the  one  is,  whether  the  officehl  are  lo  bb  jus- 
tified Iti  #bat  they  hate  done  ?  If  they  have 
&6ht  tiotbing  but  if  hat  wib  wojfSt  to  secure 
tiNar  prisoner j  and  tbdr  bvhi  mA  wberi  th^y 
1l%re  arisaalted,  they  are  net  guilH  of  fttotiy ; 
ibid  if  theV  are  guiky  ef  felony,  tfieh  of  what 
i^jBfl^f  wbether  of  murder  or  maiislati|pbtM-« 
.  Mr.  Reeve:  tflj  lord,  we  toust  isSmit  i^ 
MiMher  a  tiian  sttikhig  aiidther  0? er  the  bead 
hk  a  jdsfifidrtion  M  bim  itnmediiltdy  to  kUI 
hidi,  atid  tiU  it  widi  fiift  drcttoalbtatuMf j  ttat 
tMy  IM  ji:if di  hiili  ill  Itoguag^. 


£•  C.  X  la  ill  laflguage  a  JuatifiealSon.  far 
blows  r  Besides  yon  will  considery  ,w hosier 
there  waa  not  ill  language  on  the  other  side. 

Mr.  SungerfortL  My  lord,  I  will  not  take  up 
much  of  your  lordship's  time^  if  your  lordship 
will  spare  me  a  word  or  two.    Uereis  a  inaa'a 
life  taken  away  by  two  persons,  that  bad  a 
precept  from  a  oourt  ef  justice  to  arrest,  the 
only  diing  the^  had  te  do,  wai  to  secure  the 
perMu,  to  nsake  him  aiwwerable  to  josttoe^ 
whether  that  oouM  not  be  dene  #itfaeut  tbii 
outrage  T  Wbether  officers  of  justice  may  en- 
cute  tbeir  process  with  so  muob  cmdtyr  It 
aodounts  to  m  gftbt  premeditated  maliee  as  ca^ 
be  ooneeited.    There  it  a  malice  eoataioed  ia 
cruelty  ;  I  e«ed  net  mention  the  matted;  it 
hath  beeik  fully  laid  befere  yon ;  I  ibaU  only 
mention  a  precedent  or  twOf  one  ia  tbet  of 
Holbway's  tiue:*  There  waasattetbing  of  a 
provocation ;  but  the  judge  there  in  that  eaile 
did  enter  into  the  ^ct,  Whether  the  ptoreeafioa 
was  sufficient  lo  justify  the  killiof  of  the  bay^ 
Tbeb6y  was  stMlbiflr  wood  in  his  park,  aadbad 
a  lope  about  his  middle,  and  as  he  was  up  in  i 
tree,  he  bid  him  come  down  ont  of  the  fMe^  and 
he  took  hold  of  the  rope  and  dragged  bun  so, 
that  be  was  killed ;  and  this  waa  not  a  aufih 
cient  proTocation.    Another  ease  is  that  of 
Mawgridgef ,  it  is  reported  by  my  lord  chief 
justice  Holt,  there  was  a  proTOcation ;  Cope 
bad  desired  Mawj^idlge  to  go  oat  of  the  room, 
and  then  turned  him  out  orthe  room ;  and  there 
the  turning  him  ont  of  the  room  was  not  a  suf* 
ficient  provocation,  and  it  is  a  very  just  ebser^ 
vatioD  of  my  lord  chief  jnstiee  Holt ;  when 
cases  are  attended  with  ad  much  cruelty  and 
barbarity  (as  appears  to  be  here,  here  are  aina 
wounds,  eight  bestdes  that  #ith  the  pistol  on 
the  saaoe  person,  and  teitainly  two  knty  men 
as  the  prisoners  sit  die  bar  itre,  might  bare 
made  him  answerable  to  justice  wittiaot  any 
such  barbarous  treatmen(A.r   The  obasriation 
my  ford  chief  jnstMK  Holt  made«  ia,  that  tha 
law  should  be  so  construed.    As  la  the  bosnesa 
of  the  clothed,  it  seemed  to  b^  absurd  that  the 
pistol  went  off,  and  made  that  wound  on  thn 
rijglit  side ;  by  no^  nesition  ha  coold  pnt  the 
pntob  in,  could  their  going  off  makd  thai 
wound. 

Mr.  Sifvnge.  My  lord,  I  would  only  obOerrn 
two  or  three  things.  If  Mr.  Lbttereil,  at  tho 
time  they  aasauhra  him  with  a  sward^  bad  held 
his  pistols  in  bis  hand,- and  their  own  livea  had 
been  in  danger,  iho  case  bad  been  difierent: 
but  when  he  bad  put  the  piatols  out  of  Ua 
hand,  and  they  were  between  him  and  the 
pistob,  so  that  it  was  impossibfe  for  him  to  do 
them  any  snch  harm  (fiirl  do  admitif  ii  wan 
hi  Mr.  liotfeerell't  power  at  that  tunob  ^aA  ho 
bid  efaewed  an  intention,  thdt if  theydid  noi 
kUl  bun,  ho  would  kill  then,  that  night  b* 

•  CrokdOharles,  ISl.     POln^Mfi.  iiOote^ 

loa- 

t  Kiilfng^  Attwrts,  119.  Ho1t484i  Bee 
it » thia  Golleeiion  at  the  endof  ttio  Trial  of 
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^  tmM^9/t  a  jlififfttwn),  Hwy  •w  the  lew 
nomMB  in  domg  whtt  Umj  di4.  As  to  Mm» 
ckoHHliBMof  the  pislolt  finogof  tbciBMiftii 
ttih^iiwe  Ml  Mr.  LnttModi's  bocooiyiMiid  to 
pmg  thk  wound,  it  fBenM  to  be  iiDpof»iblo  il 
dMdbeio^aflid&al  thUi  mw*  ^  a  woa^d 
fifn  kj  9  |Nstol  ierelM  diroctiy  at  tiiin» 

LCJ.  llhiDfcjroumentioiiedlhe^atelbat 
iinKdlyiigy  aad  if  joa  have  read  that  qmo 
My,  3pmi  will  iMiiembor,  there  a  blow  10  a 
pitfMitiMi,  and  if  a  blow  be  first  given,  it  wiil 
Ml  he  BMinkr,llioiigfa  .death  do  eaaiie  opoo  it 

£.  C.  /.  Oentlenien  of  the  jury,  the  priseqera 
attbe  bar,  flt^  ReaMW  aod  Robert  Traater, 
Me  dMiyed  hj  llie  eoroner'a  inqoest,  and  by 
M  ia^ieteeot,  witili  the  amrder  of  Hr^  Lut- 
tnU;  they  aay  they  am  not  gaiUy  of  this 
wmkt;  and  whether  they  are  guilty  or  not 
ii  |«Br  badness  to  e^iqnire,  andreceite  satisfac- 
lisi  IB.    In  enkr  to  froTe  Ihaoi  guilty^  they 
hut  oiled  eerend  witnesses  m  the  king. 
Thefint  is  Themes  Haigiare*  who  it  seems 
«u  a  servant  to  Mr.  Ln&nll ;  he  tells  yon, 
that  spon  Tuesday,  hot  he  deth  not  reoienber 
Ae  moatb,  or  the  day  of  the  month,  but  it 
flMBM  eat  ilrom  the  other  witnesses,  thai  it 
vistbe  17th  day  of  October,  hesavs  his  master 
WM  going  down  to  the  water-siiie  in  order  to 
teb  teat,lbr  it  sefKOBS  he  lodged  in  8qrry-«lreet, 
ladbeiajrs  a  li|tle  man  ran  after  bun,  and 
dippfld  him  on  the  baeb.    He  did  not  then 
heir  bim,  but  now  savs  his  name  is  Tranter ; 
«■  tbit  his  Bsatster  toUT  him,  he  would  pay  the 
BMfi^.    He  did  difl^r  in  the  evidence  he  gave, 
M  te  be  did  not  remember  that  he  desired 
tbeei  te  go  to  his  lodging,  bat  he  desired  them 
Ii  fs  with  him  to  Westminster.     Bnt  the 
tMiitboaglBt  that  was  not  reasonable;  then 
iAervsvds  be  save,  that  with  much  persnasion 
be  prevailed  with  them  to  earry  him  back  to 
hiiledgiag:  and  that  the  officers  did  carrj 


m 

at  him  with  his  sword;  andhesejSiaa^wap 

prnariitf  bitneelf  to  make  another  Uiruat,  ht 

took  hold  of  his  8word*arm,  and  prevented  tha^ 

and  Keason  with  some  passion  said,  ^^  Daom 

yon,  get  yoa  oot  of  the  room,  or  ebe  yoa  shall 

die  bdore  year  master."    With  that  the  boy 

went  out  of  the  room,  and  went  down  staii:! 

and  qried  out  fire  and  murder,  in  order  to  alarpii 

the  ncighboarhood  ;  he  idle  you  while  he  was 

there  he  beard  a  pistol  go  off,  and  before  ha 

could  get  up  stairs  he  heard  another  pistol  go 

off;  tow  is  the  evidence  given  by  Uargmve. 

They   have   called  imother  witness,  fester 

Gerrard ;  she  says  she  heard  her  master  go 

out  in  the  morning,  and  a  little  time  simr 

she  heard  him  retom  sffain,  and  there  camf 

with  bim  Reason  one  of  the  prisoners  at  the 

bar.    Observing  this,  that  her  master  came  in 

so  short  a  time  afier  he  went  out,  ahe  had 

the  curiosity  to  hearken  whi^  the  meaning 

or  occasion  qf  her  master's  retatoii|g  jo  /Boon 

was ;  slie  asys  she  heard  her  master  talking 

of  an  arrest,  and  he  seemed  to  be  in  a  passion 

with  the  bailiff  that  was  with  him,  and  said 

he  had  not  used  him  well,  but  should  have 

given  him  notice  before  he  anested  him  in  the 

street ;  she  says,  she  withdrew  afterwards  i^t^ 

her  mistress's  bed-chamber,  wbiqh  were  near 


the  room  where  they  were,  and  in  a  little  t^fuf 
she  heard  her  master  »go  up  stairs,  and  jn  a 
short  time  ailer  return  af^ain ;  witlk  that,  she 
had  the  curiosity  to  go  in,  and  see  what  was 
the  matter ;  her  mistress  being  big  with  child 
she  was  therefore  more  curious  than  ordinary 
to  prevent  the  misfortune  falUny  on  her  mis- 
tress ;  she  found  her  msster  with  two  pistols 
in  his  hand,  he  stuck  one  of  the  pistols  on  one 
sid^i  and  the  other  on  the  other  siae  in  his  coat; 
she  says,  she  admonished  her  master,  and  de- 
sired him  to  consider  the  condition  of  her  mis- 
tress, and  not  to  do  any  thing  to  fright  her; 
bMk'to  bia  own  lodging ;  he  says,  his  I  upon  that  he  s^id  the  bailiffs  bad  affronted  himt 
~  went  op  stairs,  he  followed  sAer ;  when    and  abused  him,  and  called  him  Minter,  how* 

ever  he  did  not  design  to  do  them  any  barm 
with  the  pistols,  and  her  master,  at  her  desire, 
laid  down  the  pistols  on  the  table ;  with  th^t 
she  went  out  of  the  room ;  but  soon  after  hear- 
inga  great  noise  she  came  into  the  room  again, 
and  found  her  master  on  his  back  on  t^e  floor, 
and  the  bailies  stabbing  hiip :  she  says  she 
irept  out  with  an  intent  to  ffive  notice  of  it  tp  tlie 
neigbbonrhood,  and  that  Ae  cried  put  murder  ; 
that  while  she  was  doing  this,  she  heard  one 
pistol  go  off,  and  presep^y  ^l^r  another;  but 
before  either  went  off,  she  saw  her  master  lying 
upon  his  back,  and  the  prisoner  at  the  bar  (point* 
iiftfl^  at  him)  stabbing  him.  Then  they  ^U 
Thomas  Winters,  a  watermap,  he  W9»  stanf)io|r 
by  the  waterrside,  and  seeing  Mr.  Lutterdl 
coming  down,  who  wate  one  that  usually  em* 
ployed  him,  be  expected  a  tare  ftom  him,,ap4 
that  the  should  carry  bim,  as  he  nsually  didj; 
be  saw  Mr.  LattereUmAke  back  againandgp 
inlo  his  own  lodging;  butstili  he  said  heexf- 
jpected  his  ,master  to  come  down,  and  go  by 
water ;  but  he  notcomieg  ip  so,short  a  time.^ 
>he  VffiQi^f  be  wade  ^wanls  his  '  '  ' 


becaiM  up  ateirs  his  master  demanded  of  the 
sfiefr,  that  was  with  him,  the  fttt  man,  which 
itficMsa  (dor  Tranter  wasgone  togeta  bill  of 
Mlifiem  the  attorney),  he  demanded  of  the 
tCccr  bis  wanent ;  the  officer  did  shew  him 
kh  variant ;  he  said,  he  took  the  warrant  in 
hii  band,  and  afterwards  threw  it  00  the  ground, 
■■g  a  very  indeeent  exprearioo,  he  shoold 
^itaad  wipe  his  backside  with  it.  Hetdls 
ytswblle  be  was  there  .somebody  kno<;ked  at 
l^doar;  witb  that  he  went  down  to  open  the 
dNr,  sadhesigrs  Im  let  in  Tranter,  and  be  ran 
jpts  the  diainf  room,  and  he  foUowed  him. 
M»|  ha  mya,  en  bis  second  earamination,  befixn 
^MaM  into  the  dming-ioom^  he  dki  hear  the 
■■sef  a  Uew  given,  formerly  the  lad.giving 
■isvidaHfrhaslunry  end  not  so  well  eoBai&ring, 
ffmi  bedJinet  hear  any  blew  givfn;  bnt  on 
imased  enamatmn,  be  doth  say  he  heard  n 
«»givenhi6mhecanmhiti.the&Hng-ioom« 
y  tiys^  when  he  caeas  into  the  dimng-coom^ 
VnMer  had  fst  hoU  ef  Mr.  LutterelU  and  was 
yisgef  him  sgeiosti the.  wainscot,  and  that 
ecaaaabadinsswoed  tewiLand.watatnhipg 
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and  as  he  came  near  be  beard  the  boy  cry,  Fire 
and  murder :  be  went  np  into  the  room,  where 
he   found  Mr.  Lotterell  lyings  in  the  room 
wonnded,  all  in  blood.    The  next  wimess  is  Mr. 
Peters,  who  is  a  reverend  divine,  and  came  to 
do  bis  office  and  duty  on  this  melancholy  occa- 
sion :   be  hearing  Mr.  Lutterell  was  wounded, 
and  in  danger  of  dying,  came  to  him  to  perform 
his  office  on  that  occasion :    he  says,  that  he 
requested  and  admonished  him  to  tell  him,  if 
he  was  not  accessary  to  his  own  misfortune, 
and  that  it  may  be,  if  it  was  not  discovered 
whilst  he  was  living,  it  might  be  the  occasion 
*  of  an  innocent  person's  suffering.    When  he 
admonished  him  to  tell  the  truth ,^  he  did  with 
the  most  solemn  asseveration,  as  he  was  to 
answer  at  the  dreadful  day  of  judgment,  say, 
*<  That  he  was  barbaronsly  murdered ;''    but 
did  not  you  give  any  provocation  or  occasion 
fat  it  ?    '*  No,  i  gave  none."    With  that,  says 
he,  I  told  him  I  understood  one  of  the  bailiffs 
was  wounded  with  a  pistol ;    did  not  you  dis- 
charge either  of  the  pistols  ?  **  No,  upon  the 
word  of  a  dying  man,  and  as  he  was  to  answer 
it  to  Almighty  Ood,  he  never  discharged  either 
of  the  pistols,  nor  did  he  run  bis  sword  at 
them,  drew  his  sword  at  them,  or  give  them 
any  provocation."    The  minister  says,  he  ad- 
▼iaed  him  to  be  very  serious,  and  examined  him 
as  to  the  fact,  and  said  it  would  be  of  very 
dangeroua  consequence,  if  he  should  die  witn 
any  ialsity  in  a  case  of  this  nature,  and  it 
would  drawpresent  ruin  on  innocent  persons ; 
he  said,  **  He  never  drew  his  sword,  nor  dis- 
charged eitber  of  the  pistols,  but  was  barba- 
rously murdered."  Mr.  Peters  then  went  away, 
and  a  little  time  after  came  again,  when  Mr. 
Vernon  and  Mr.  Haynes,  two  justices  of  the 
peace,  came  to  take  an  examination  from  Mr. 
Lutterell  himself;  be  says  he  was  present  at 
that  time,  that  because  they  had  no  clerk  with 
them,  he  was  desired  to  take  an  account  in 
writing  of  what  was  said  ;  he  pressed  him  as 
formeny,  and  having  taken  an  account  in  wri- 
ting, that  ought  to  ht  produced,  but  it  is  not 
pr<ranced,  and  therefore  no  regard  is  to  be  had 
to  it,  for  a  person  is  to  give  the  best  evidence 
the  thing  is   capable  of,  especially  where  a 
person's  life  is  concerned,  and  he  of  bis  own 
shewing,  says,  it  was  taken  in  writing,  and  that 
writing  is  not  produced,  and  no  account  is 
given  that  they  are  disable  to  produce  it,  but 
tne  justice' of  the  peace  that  hath  it  is  out  of 
the  way ;  and  it  doth  not  appear,  that  proper 
endeavours  have  been  taken  to  have  him  here, 
that  this  examinatk>n  miefat  appear  more  per- 
fect than  the  former.    He  tells  you  afterwards 
he  came  to  him  a  third  time,  and  the  end  of  his 
coming  a  third  time  was  to  admonish  him  with 
respect  to  bis  fate  in  the  other  worid,  and  at 
ibattime  he  desired  to  take  the  sacrament; 
be  told  him  What  was  necessary;  that  be  might 
take  the  sacrament  wortbilv,  and  that  it  was 
"proper  above  all  things  that  be  should  dis- 
chargee hiinielf  and  his  conscience,  and  give  a 
true  account  of  what  happened  on  this  melan- 
choly occasion,  that  so  no  iniiooaot  persoo 


might  suffer.  He  still  insisted,  '(Tbatbewasf 
barbarously  murdered,"  and  said,  **  that  eve^ 
article  of  what  he  had  said  was  true."  He  said 
to  him  further,  <*  before  you  receive  the  holy  sa- 
crament, and  as  you  are  goingf  before  God, 
and  there  hope  to  have  remission  of  your 
sins,  it  is  necessary  for  you  to  fbi^ive  even 
your  enemies;"  and  witn  that  says  be,  be  told 
me,  "  He  did  heartily  forgive  an  the  world, 
and  did  forgive  the  persons  that  bad  been  guilty 
of  this  indiscretion,  and  hoped  God  Almighty 
would  for^ve  them  :"  he  gives  it  a  soft  term 
there,  their  indiscretion.  Indeed  I  should  have 
been  very  glad  if  the  examination  that  was  re* 
duced  into  writing  was  here,  that  it  might  be 
laid  before  you.  Mr.  Peters  is  a  very  worthy 
person,  there  is  no  reason  to  doubt ;  but  be 
swears  upon  his  memory,  and  when  a  man 
swears  upon  his  memory,  he  may  mistake, 
and  the  mistake  of  a  few  words  niay  alter  the 
sense ;  therefore  it  was  very  pro|)er  to  have 
had  the  examination  here  ;  that  might  possibly 
have  corrected  his  memory ;  and  though  he 
hath  shewed  himself  a  man  of  great  probity 
and  worth,  yet  he  might  be  mistaken  in  some 
particular ;  and  it  seems  strange,  that  of  two 
justices  of  peace  the  one  appears,  and  the 
other,  Mr.  Vernon,  with  whom  the  examina- 
tion is  left,  doth  not  appear,  nor  any  endea** 
vours  used  to  have  him  here ;  and  therefore  it 
must  be  taken  as  an  objection,  not  as  to  his 
veracity,  but  that  the  prosecutor  hath  not  pro- 
duced the  evidence  that  is  proper,  and  only 
relies  on  the  memory  of  the  witnesses,  and  this 
seems  to  affeet  the  evidence  that  is  given  by 
Mr.  Peters.  They  have  called  another  witness, 
whom  they  called  at  last  after  they  had  dosed 
their  evidence;  she  lived  in  an  house  over 
affainst  Mr.  Lutterell's  lodgings ;  she  was  in  a 
chamber  two  pair  of  stairs,  and  she  saw  a  lusty 
fat  man  come  to  the  window,  take  up  a  pistol, 
and  as  she  thought  discharged  the  pistol ;  and 
she  saw  no  other  person  nut  ibis  man,  and 
therefore  concluded  the  fat  man  fired  the 
pistol :  this  is  the  evidence  given  for  the  king. 
The  prisoners  are  asked  what  they  have  to  aa  v 
for  themselves,  in  answer  to  this  charge,  which 
seems  to  be  a  weighty  one  given  affainst  them : 
they  tell  you  they  are  ministers  of  justice,  and 
they  give  you  an  account,  not  only  by  their 
own  opening,  but  by  the  evidence  they  have 
produced,  in  what  manner  they  behaved  them- 
selves ;  that  upon  the  first  arrest,  at  the  request 
of  the  prisoner  that  then  was,  diey  submitted 
to  carry  him  back  to  his  own  lodging  :  1  mnsi 
confess  this  doth  seem  to  make  some  imprea-> 
sion,  it  is  what  bailifis  are  not  bomHl  to  do, 
they  are  usually  rough,  and  not  easy  to  be  in-« 
treatol,  unless  wdl  paid  for  it;  this  abews, 
that  these  men  went  beyond  the  boonds  ef  tbcir^ 
own  duty ;  for  when  they  had  arrested  him, 
they  ouf^ht  to  have  secured  him  by  oarryinf^ 
him  to  jmI,  or  seoM  place  of  safisty  ;  i|  waa 
inonmbent  on  them  to  give  him  an  opportynity 
of  paying  the  mOney,  or  seoftiing  for  bail,  in 
ease  he  desired  to  beuiseharged  that  way ;  bul 
when  a  bailiff  hath  aneited  a  iBan>  to  earcy 
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knikekto  hii  owd  Mging;  is  an  vmatmk 
my  of  tnatMiff  prisonera,  Mid  ooght  not  to 
kvekn;  but M\  k  ii  notto  be  impotod  to 
Ihehiiiflb)  as  as  aggmTatien  in  the  charge, 
ttef  vne  too  favoovable  in  trustmc'  bim  in 
\m9im  lodging.  What  is  nextP  When  they 
hd  imt  there.  Tranter  if  lent  lor  the  attor- 
Bc;*t  bill.  This  is  pretty  esrtraordinar^,  when 
tM^  had  taken  lum,  not  only  to  giTe  him 
km  to  ga  to  his  own  lodgiDga*  birt  one  of 
thtm  gtes  open  an  errand,  whi^  Mr.  Lntterell 
tti^  hare  sent  bis  own  terrant  upon,  and 
mm  none  bnt  Reaion ;  this  was  extreme 
and  not  often  dene  by  men  of 


ii 


M 

thdr  efaBfader.  What  then  ?  Lntterell  goes 
vpMuii.  Whal  did  Reason  then  do  ?  When 
fatbai  canried  him  to  his  own  lodging  and  senl 
hh  pntner  away,  he  g^reB  him  leare  to  go 

iiloaBOtber  chamber ;  this  doth  not  seem  to 
kiH  treatment  of  the  deceased,  but  shews  ex* 
CMve  faroor  to  their  prisoner,  which  they 
csiiM  Bot  in  strictness  justify  :  he  went  np 
itein  and  returned  again,  and  the  maid  -senrant 
ef  Mr.  Lntterell  tells  you,  she  saw  him  with  a 
ens  of  pistols,  one  stock  on  one  side  of  his 
cost»  aad  the  other  on  the  other ;  if  their  treat- 
Beat  was  so  extraordinary  and  civil,  this  seems 
to  be  an  nnloward  return  of  Mr.  Lutterell's, 
abm  he  was  trusted  to  go  out  of  the  room, 
Aria  letum  frith  a  case  of  pistols ;  but  the 
miisetvantsnys^hesaid,  *^  He  had  no 'malice 
teavdi  them,  and  wotild  not  hurt  a  hair  of* 
Ihdr  beads,  he  only  brought  down  the  pistcds 
that  hemigbt  not  be  imposed  upon."  I  do  not 
fanw  what  he  meant,  when  he  was  in  custody 
of  the  offioers,  and  had  been  io  ciyilly  used,  to' 
knag  down  a  case  of  pistols  to  prevent  his  being 
in  uN,  seems  an  untoward  return,  and  to 
tinght  the  officers,  that  they  might  not  carry 
hia  away#  This  is  not  all,  Mr*  Gifford  says, 
Ibtt  he  bong-  a  surgeeu  was  called  to  give  nis 
tMsnoe  on  this  very  unhappy  accident ;  he 
gnosaa-aeeoitnt  of  the  wounds,  and  the  dis* 
ceilw  that  passed  on  that  ocxasion,  and  upon 
«kst  he  bald  done,  and  how  the  baitiffii  had 
hciisd  him.  Says  be,  "  I  confess,"  althoogh 
^  M^s  be  had  examined,  and  asked  him  se- 
ven] tioMs  before,  and  that  he  refused  to  give 
anr  aeeooflt  then,  bot  did  persist  in  it,  that  be 
^  Bst  give  any  provocation,  but  at  last  when 
Mr.Gtflbrd  reflated  it  with  soiAe  earnestness, 
ttt  it  eomes  at  last,  <^  That  he  did  give  one  of 
tile  Uifls  a  stroke  on  his  h^ad  with  a  stick." 
HefOfs  on,  and  asked  bim  the  intent  of  bring* 
%  dawn  the  pistols ;  he  says,  <•  I  did  not 
yign  anv  harm ;  1  have  no  malice,  bnt 
wnigbt  them  down,  that  I  might  not  be  ift 
yd;**  this  was  ill  behavioor,  where  he  had 
■tt  treated  civilly,  to  declare  that  he  brought 
.^no  his  pistols,  tnat  he  might  not  be  ill  osSd : 
WMlhedo^  of  the  bailim  to  carry  him  offy 
Qd  be  hroogbt  down  his  pistols  to  prevent  that ; 
■Ms  the  ble«r,  says  the  boiliirs,  the  assavltr 
^|vn  on  hie  tidm;  the  young  man  hath  told 
7^  be  heard  a  blow  given :  Mr.  Lntterell  de- 
^^,  he  brought  down  the  pistols  to  present 
^^twny'toff  Um^  o^.aad  that  be  did^give 
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one  of  the  bailifis  a  Mow  with  a  cane ;  it  ii 
stnrprixing,  that  immediately  when  Tranter 
came  back  he  should  run  bim  against  the 
wamscot,  and  the  other  assault  him  with  a 
sword ;  this  behaviour  is  not  of  a  piece  with* 
the  other,  that  Tranter  should  come  back,  and 
wilboot  any  provocation  run  him  against  the 
wall,  and  Reason  should  take  his  sword  and 
stab  him  :  there  must  be  a  provocation  ;  the 
boy  says  there  was  a  blow  given,  but  he  cannot 
tell  who  gave  it.  Mr.  Lntterell  declares  he 
gave  a  blow,  and  another  surgeon  confirms  it  | 
so  that  it  appears  beyond  contradiction,  b}'  the 
evidence,  that  the  pistols  were  brought  down 
with  a  design  to  prevent  his  being  carried  ofiV 
and  that  he  did  give  one  of  the  l^ilifis  a  btov 
with  a  stick :  then  Mr.  Bonner  hath.eivea  yoct 
an  account  of  sereral  matters  ;  bot  that  whick 
is  material  is,  that  he  did  not  dischara^e  any  o6 
his  pistols,  or  draw  his  swovd  ;  that  he  did  not 
intend  it,  but  did  threaten  it  several  times* 
One  Blake,  who  was  another  witness,  sajrs^ 
that  upon  examination  aAerwards  there  an* 
peared,  that  there  had  been  a  blow  on  ther 
head  of  Tranter.  This  is  the  nature  of  th« 
evidence  giren  on  the  side  of  the  prisoners. 
Upon  the  whole  matter,  i  think  it  is  pUnn  be- 
yond contradiction,  that  the  prisoners  at  the 
V  did  kill  Mr.  Lntterell.  It  is  plain  that  first 
of  all,  when  Tranter  had  him  asainst  the  wall^ 
that  Reason  stabbed  him,  and  wnen  lying  upon 
the  floor,  that  Reason  stabbed  him ;  and  it  ap« 
peara  afterwards  by  the  eridence  of  the  wit*-. 
nesis,  who  says  she  saw  the  fiit  man  take  up 
the  pistol  and  discharge  it,  that  Reason  shot 
off  tne  pistol ;  so  that  I  think  there  can  be  no» 
donbt  at  dl,  but  the  prisoners  at  the  bar  did 
giro  these  wounds,  ot  which  he  died.  The 
surgeons  give  an  account,  and  I  think  there 
are  some  eight  or  nine  wounds  with  a  swordy. 
one  of  them  only  mortal ;  a  wound  with  a- 
bullet  that  is  mortal ;  several  other  wounds  he 
speaks  of,  that  are  but  slight  Then  the  ques- 
tion will  be,  whether  upon  this  evidence  the 
defendanta  are  enilty  of  felony,  and  if  guilty, 
then  in.  what  degree,  whether  of  murder  or 
maoshmghter  ?  ^ntleraen,  it  hath  been  opened* 
truly,  that  the  bailifis  are  ministers  of  J4istice,« 

*  <*  Bailiffs,  or  sherifia'  officers,  are  either 
bailiffs  of  hundreds,  or  special  bailiffs ;  bai- 
lifis  of  hundreds  are  officers  appointed  over 
those  respective  districts  by  the  sneriffii,  to  coK 
lect  fines  therein ;  to  summon  juries ;  to  attend! 
the  jufj^fcs  and  justices  at  the  assizes,  and 
quarter  sessions ;  and  also  to  execute  writs  and 
process  in  the  several  hundreds.  But,  as  these 
are  generally  plain  men,  and  not  thoroughly^ 
skilful  inr  this  latter  part  of  their  office,  that  of 
serving  write,  and  making  arrests  and  execu-* 
tions,  it  is  now  usual  to  join  special  bailiffs 
with  them ;  who  are  generally  mean  persona 
emph^edby  the  sherils,  on  account  only  of 
their  adroitness  and  dexterity  in  hunting  aifd 
seiaing  their  prey.  The  sheriff  being  an* 
swerablefor,  the  misdemeanors  of  these  bailiffsf 
they  are  therefore  usually  bound  in  an  oblk 
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tbey  are  Armed  with  the  authorit j  of  law,  and 
those  who  reaiit  a  baUiff  in  the  ezecotion  of 
bis  oflke,  resist  the  law.  They  are  not  bound 
to  give  way  and  let  their  prisoner  escape,  but 
they  being  to  ezecate  their  warrant,  if  in  doing 
what  is  necessary  for  this  purpose,  for  obtain- 
ing their  prisoner,  and  the  security  of  their 
own  persons,  death  doth  ensue,  the  bailiffs, 
haWng  the  authority  of  the  law  on  their  side, 
it  is  not  so  much  as  felony  ;  and  it  is  yerr  ne-  ^ 
cessary  it  should  be  so,  tor  without  it  all  our 
properties  would  be  precarious.  When  any 
man  offers  an  injury  to  another,  there  is  no 
remedy  but  by  Imngiag  an  action  at  law,  and 
in  order  to  bring  the  person  to  do  justice  a 
proper  officer  most  be  employed ;.  and  there- 
fore it  is  highly  reasonable  that  bailiffs  should 
baTO  an  authority  to  carry  off  the  persons 
they  baTO  arrested,  and  if  in  doing  of  it  death 
ensues,  the  party  must  thank  himself.  That 
being  the  question,  I  would  recommend  to 
your  consideration  these  circumstances;  it 
appears  in  the  befrinniuff,  that  the  bailiffs 
treated  Mr.  Lutterell  with  all  ciriltty,  gave 
him  leave  to  go  to  his  lodging ;  one  of  thcon 
sends  his  companion  away,  and  gives  him 
leave  to  go  up  stairs;  but  although  they 
did  do  that,  that  will  not  justif^jr  them  for  be- 
ing gnilty  of  any  barbarity,  without  any  just 
occasion  offered ;  t^refore  you  are  to  consider 
what  happened  afimrards:  It  appears  Mr. 
Lutterell  orooght  down  the  yistols,  be  did  do 
this  to  prevent  his  being  earned  off:  that  is,  to 

KiTent  the  bailiffs  from  carrying  him  from  his 
gings,  which  was  their  duty  to  do  in  case 
the  money  was  not  paid,  or  bail^ven  iq ;  and 
if  so,  this  IS  good  introductory  evidence  to^at, 
which  they  offer  to  prove,  namely,  that  he  en- 
deavoured to  rescue  himself:  He  aays,  he  did' 
not  dischaige  either  of  the  pistols,  or  draw  his 
•word  upon  them ;  that  he  old  not  intend  to  do 
any  mischief,  but  he  threatened  them ;  then 
see  how  this  is  when  taken  together:  Here  is 
Mr.  Lutterell  udder  an  arrest,  fetches  down 
his  pbtols  with  an  intent  to  prerent  his  being 
carried  off ;  I  donbt  his  threatening  must  have 
reference,  that  he  threatened  to  discharge  his 
pistols,  or  draw  his  swerd  upon  them ;  then 
when  his  pistols  are  brought  down  with  that 
intent,  %  when  he  threatens  what  use  he  would 

gation '  for  the  due  execution  of  their  office, 
and  thence  are  called  bound  bailiffs;  which 
the  common  people  have  corrupted  into  a  much 
more  homely  appellation."  Bl.  Comm.  b.  1, 
ch.  9,  (vol.  1,  p!  345.) 

1  suspect  that  in  this  passage  the  ingenuity  of 
the  learned  commentator  has  misled  htm  into  an 
erroneous  refinement  concerning  the  *  homdy 
appellation;*  which,  I  comectnre,  was  origi- 
nally the  name  given  to  the  bailiff's  under- 
ling (or  <  follower*  as  he  is  sdU  caUed),  whose 
office  it  was  to  *  follow'  the  party  arrested, 
and,  if  necessary,  to  assist  mm  behind  in 
forcing  him  forward.  In  France  this  per- 
sonage is  (at  least  was)  styled  *  poQsae-cul', 
andf  i  belieret  carried  a  goad. 


make  of  his  pistols  or  sword,  what  is  done  af- 
terwards P  Mr.  Lutterell  gives  one  of  the  bai- 
liffs a  Mow  with  his  cane ;  it  is  proved  unde- 
niably that  there  was  a  blowgiTen,  that  is  prov- 
ed by  the  boy,  that  the  blow  was  given  by  Mr. 
Lutterell ;  that  appears  by  what  he  owned 
himself.  Then  consider,  here  are  pistols 
brought  down  with  a  desigfu  to  make  opposi- 
tion ;  that  he  threatened  them,  and  not  only  so, 
but  gave  one  of  them  a  blow  with  his  cane  ; 
what  is  the  consequence  P  Tranter  runs  him 
against  the  wall,  and  Reason  stabs  him:  If 
this  were  all  that  was  in  the  case,  when  pistols 
are  brought  down,  and  threatenings  used,  and 
a  blow  given,  the  officers  are  not  to  stand  still 
till  they  are  murdered,  nor  could  they  tell  what 
Mr.  Lutterells  intention  was :  As  he  had  made 
an  appearance  of  res'istance,  and  had  made  an 
assault,  you  are  to  consider  whether  this  was 
not  a  necessary  defence  of  the  officers  to  se- 
cure their  prisoner.  It  is  of  no  weight  what 
Mr.  Lutterell  said,  that  he  intended  to  do  them 
no  harm ;  if  he  made  an  appearance  of  re- 
sistance, and  actually  assaulted  them,  the  ques- 
tion is,  whether  the  bailiffs,  in  this  case,  are 
not  justified  in  what  they  hare  done?  Yon 
will  consider  their  circumstances.  The  maid 
tells  you,  when  the  pistols  were  brought  down, 
at  her  persuasion  her  master  laid  them  on  the 
table;  soon^  would  think  that  was  an  indi- 
cation that  no  ill  use  was  intended  to  be  made 
of  them :  It  doth  not  appear  whether  one  or 
both  were  in  the  reach  of  Mr.  Lutterell.  Then 
it  appears,  that  notwithstanding  the  running 
him  affainst  the  wall,  he  had  in  some  measure 
rescued  himself  from  that  force,  and.  there 
was  a  atruggling,  and  throwing  down,  which 
shews  this  man  was  not  so  in  the  power  of  the 
bailiffs,  so  as  they  could  be  secure  of  preserving 
their  prisoner,  or  their  own  lives.  It  must  1)« 
left  to  your  consideration,  whether  there  waa 
any  design  of  Mr.  Lutterell  to  rescue  himself; 
but  if  you  think  ^ey  had  a  just  proTOcation, 
and  they  had  reason  to  be  apprehensive  of  lbs- 
ing  their  prisoner,  the  law  cfoes  allow  them  to 
do  what  is  necessary  for  their  own  security, 
and  the  security  of  their  prisoner.  This  m 
what  I  recommend  to  your  consideration,  whe- 
ther or  no  it  appears  to  you  that  this  was  done 
out  of  heat,  and  out  of  a  passion  by  the  bailiffb, 
when  there  was  no  jost  cause  for  them  to  ap- 

Krehend  the  prisonet^  being  rescued ;  if  you 
elieve  that,  tlien  the  piisoqprs  will  be  guilty  of 
felony  :  But  if  you  believe  there  was  just  no- 
caaioo  for  the  prisoners  to  he  apprehensivethey 
were  in  danger  of  their  lives,  •and  of  losing 
their  priaooer,  then  whatever  is  done  in  their 
own  defence  to  secure  their  prisoner,  and  their 
own  lives,  it  will  not  be  folony.  I  must  con- 
fess it  looks  barbarous  to  think,  that  when  a 
man  was  in  his  blood  on  the  ground,  they 
should  follow  their  Uowif,  giving  him  room 
wounds ;  this  is  carrying  the  thing  a  great 
way,  and  it  looks  like  some  barbarity  ;  but  if 
Mr.  Lutterell  gave  the  first  occasion,  whatever 
happened  after,  if  done  for  the  security  of  their 
own  lives,  and  of  tlieir  prisoner,  will  not  umkm 
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liitBgiiiitj  offelooy ;  bnt  sappoie  you  should  be 
beofftDiiHMi  that  the  bailiffs  have  done  more  Iban 
dwy  noiild,  then  the  next  thing  to  oonsider  is  in 
wut degree  they  are  guilty :  It  appears  a  blow 
Wis  gireo,  and  Uiat  by  the  boy,  before  he  came 
up  itairB;  it  appears  by  Mr,  Lntterell  that  he 
gire  the  blow ;  Gentlemen,  I  do  not  know, 
■eo  of  boooor  are  uot  to  justify  themselves  by 
ufmg  saucy  Isnguage  is  given  them,  and 
tMroofe  I  am  to  be  my  own  avenger ;  Mr. 
Mterell  gave  one  of  them  a  blow  over  the  head, 
afterwanb  the  rest  fell  out  as  yon  have  heard. 
The  question  is,  whether  it  be  murder  P  It 
Mt  be  done  maliciously,  and  without  provo- 
CitiM,  or  else  it  is  not  murder :  Blows  have 
ilways  been  allowed  to  be  provocations,  and 
boe  this  is  aocompauied  with  fetching  down 
tbs  pistoby  threatening  the  baDiffs  wbst  he 
iwdd  do,  and  aAerwaids  giving  one  of  them  a 
Usv;  and  if  so,  the  defendanU  will  not  be 
gnhy  of  murder,  but  onljf  of  manslaughter : 
rsit  von  are  to  assert  a  just  andtrue  autho- 
litf  of  the  bailifis;  on  the  other  side  you  must 
Mteocoorsge  the  bailiffs  on  a  few  angry  words 
MMBwtistely  to  fall  into  a  panion,  and  take 
•vav  the  life  of  a  man.  Here  it  appears,  that 
«  blow  was  given  under  untoward  circum- 
teoes,  afW  ahe  bailiffs  bad  been  threatened 
vidi  a  design  to  prevent  his  being  carried  off 

Stbem ;  and  if  it  be  so,  the  most  you  make 
it  will  be  manslaughter. 
They  did  hebave  Sienuelves  civilly  at  first, 
ibewed  him  their  warrant,  which  ne  threw 
jon  and  bid  them  wipe  their  back-side  with 
it;  that  is  a  matter  wnicb  if  this  gentleman 
bad  not  suffered  in  the  manner  he  hath  done, 
MNtbare  been  resented  in  its  place ;  then  two  or 
tbree  times  they  are  called  rogues  and  rascals, 
iMi  that  might  provoke  the  bailiffs :  I  think 
ibii  aahappy  business  was  occasioned  by  too 


great  a  lenity  of  the  bailifis  in  carrying  back 
their  prisoner  to  bis  own  lodging ;  that  was  not 
well  done  of  them.  However,  1  must  leave 
it  to  your  consideration,  whether  or  no  they 
are  guilty  of  felony,  and  if  they  be  guilty  of 
felony,  then  in  what  degree,  whether  of  murder 
or  manslaughter.  I  forgot  one  thing,  the  sur* 
geon  did  swear  that  one  of  the  bailiffs  had  a 
wound  in  his  hand  by  a  bullet,  each  of  them 
had  a  wound,  though  it  doth  not  appear  how ; 
all  this  is  likewise  to  be  considered:  you  will 
consider  the  whole,  anil  give  your  verdict  ac« 
cordingly. 

Reason,  as  bath  been  proved,  said,  he  ho|)ed 
be  would  give  him  civility  money ;  he  saiiHie 
would  ^ve  nothing  to  such  rogues  as  they 
were,  for  they  hadgiven  him  no  notice,  but 
had  arrested  him  in  the  street;  that  is  the 
great  ground  of  complaint,  and  at  that  the  of- 
fence is  taken ;  they  did  not  give  him  due  no- 
tice, therefore  it  was  not  civilly  done,  which  if 
they  had  done,  and  it  had  come  before  us,  w« 
should  have  punished  with  great  severity. 

Upon  this  the  Jury  withdrew,  and  after  stag- 
ing out  aboul  an  hour,  brought  them  both  in 
Guilty  of  Manslaughter:  Upon  which  they 
prayed  the  benefit  of  the  clergy,  and  wfre  im- 
mediately burnt  in  the  hand. 

From  sir  James  Burirow's  Report  of  John 
Taylor's  Case,  it  appears  that  the  sentence  of 
burning  in  the  hand  was  executed  upon  Rea« 
son  and  Tranter  behind  the  bar  cf  the  Court 
of  Kiog's-bench.   See  5  Burr.  S7D7. 

The  execution  of  capital  convicts  who  are 
in  custody  of  the  Marshal  of  the  KingVbench, 
is  usually  done  at  St.  Thomas-a-Waterings  in 
Surrey.  See  1  Strange  553 ;  4  Burr.  S089, 
John  Itoyoe's  Case. 


462.  Tbd  Trial  of  John  Woodburne  and  Ajeiundel  Coke,  esq.  at 
Suffolk  Assizes^  for  Felony,  in  wilfully  slitting  the  Nose  of 
Edward  Ceispe)  gent.*  8  George  I.  a.  d.  1722. 

ONTbcadaj  the  13th  of  March,  1798,  at  the 
Misss  held  at  Bury  St.  Edmonds,  in  the 
CNBty  of  Suffolk,  John  Woodburne  and  Arun- 
M  Coke  were  arrai^fned  upon  an  Indictment 
ftaad  by  the  grand  jury :  And  the  Court  pro- 
ttededthus: 

Clerk  if  iJke  ArraignmenU,  John  Wood- 
hne,  hold  up  thy  hand ;  Arundel  Coke  alias 
Giake,  hoM  ap  thy  hand.  (Which  they  seve- 
nlydid.) 

You  stand  indicted  by  the  names  of  John 
Wssdbanie,  late  of  the  borough  of  Bury  St. 
K^Bds»  in  the  county  of  Soflblk,  labourer ; 
Mi  Araoidel  Ccfte  alias  Cooke,  of  the  borough 
•fcnnid,  es^.  for  that  you,  after  the  84th  day 
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of  June,  in  the  year  of  our  Lord  I^SO,  viz.  the 
first  day  of  January  in  the  8th  year  of.  our  so- 
vereign k>rd  George,  of  Great  Britain,  6kc,  in* 
tending  one  Edward  Crispe,  gent,  then  and  yet 
being  a  subject  of  our  said  sovereign  lord  the 
king,  to  mainv  ^^  disfigure  at  the  borough 
aforesaid,  in  the  county  aforesaid,  by  force  and 
arms,  &c.  in  and  upon  the  said  Edward  Crispe, 
in  the  peace  of  God,  and  of  our  said  sovereigii 
lord  the  king,  then  and  there  being,  on  pur- 
pose, and  of  malice  aforethought,  and  by  lying. 
m  wait,  did  unlawfully  and  feloniously  make 
an  assault  And  that  vou  the  said  John  Wood- 
burne, with  a  certain  bill  value  a  penny,  which 
you  the  said  John  then  had  and  neld  in  your 
r^ht  hand,  the  nose  of  the  said  Edward  Cnspe^ 
on  purpose,  and  of  your  malice  forethougBt, 
and  by  lying  in  wait,  did  then  and  there  ua« 
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lawfully  and  felonioiuly  dit,  with  m  intent  liy 
■o  dmng,  i\ke  said  Edward  Crispe  to  maim  and 
disfigure.  And  that  you  the  said  Anindel 
Coke,  at  the  time  of  the  felony  aforesaid,  bv 
the  said  John  Woodbarne  in  manner  aibresaid, 
unlawfully  and  feloniously  done  and  commit- 
ted, to  wit,  the  said  first  day  of  Janoary,  in 
the  8th  year  aforesaid,  at  the  borough  atore- 
■aid,  in  the  oounty  aforesaid,  on  purpose,  and 
of  yoor  malice  foretbooght,  aad  by  lying  in 
uait,  unlawfully  and  tcloaiously  was  present, 
aiding  and  abetting  the  said  John  Woodbunie 
the  felony  aforesaid,  in  manner  aforesaid,  felo- 
niously to  (commit  and  do.  And  so  the  jury 
aforesaid,  upon  their  oaths  say,  that  you  the 
ipid  John  iVoodburne  and  Arundel  Coke,  the 
aaid  first  day  of  January,  in  the  8th  year  afore- 
laid,  at  the  borough  aforesaid,  in  the  oounty 
aibresaid,  by  force  and  arms,  &o.  on  purpose, 
and  of  your  malice  forethought,  and  by  lying  in 
wait,  the  felony  atbresaid,  in  manner  aforesaid, 
did,  and  each  of  you  did,  commit  and  do 
against  the  peace  of  our  sovereign  lord  the 
king,  his  crown  and  dignities,  and  also  against 
the  form  of  the  statute  in  that  case  maite  and 
^ovided. 

The  Latin  copy  of  the  Indictment  if  as 

follows : 

DoniNUS  lUx  V,  CoK£  £t  Woodbdbme. 

Sujfolkf  $s.  Jur*  pro  Dom*  Rege  super  sacra- 

ment'suum  prtt8entant,cpiod  Johan' Woodbume, 

noper  de  Burgo  de  Bury  Sanctt  Edmund!  in 

com'  Suff'fLab*,  et  Arundel  Coke,  alias  Cooke, 

lioper  de  Burgo  prsad',  Arm',  post  24  diem 

Junii,  anno  Dom*  1721,  scil'  1  die  Januar*, 

«nno  regiii  Dom'  Georgii  nunc  Kegis  Magnee 

Britan',  &c.  8,  machinantes  quondam  Edi^' 

Crispe,  Gen',  adtunc  et  adhuc  ezisten*  sobdit' 

dicti  Dom*  Regis  nunc,  mahemare  et  defor- 

mare,  apod  Barg'  pr»d'  in  com*  pried*,  ri  et 

armis,  &c.  in  et  super  pned*  Ed w'  Crispe,  'in 

pace  Dei,  et  dicti  Dom'  Re^  adtono  et  ibid* 

.ezisten',  ez  proposito  (Anglice  *  on  purpose') 

ao  ex  malitiia  suis  pracogitat*,  et  per  iosidiaa 

(Anglice  '  by  lying  m  wait')  illicite  et  felonioe 

insult'  fecer*.    Et  quod  preed*  Johan'  Wood- 

burne  cum  quadam  Secure  (Anglice  '  a  bill') 

valoV*  un'  deiiar',  quam  ipse  idem  Johan*  in 

manu  sua  dextra  adtunc  et  ibid'  habuit  et  tennit, 

pasum  prssfat'  Edw'  Crispe  ex  proposito  ac  ez 

•malitia  sua  pnecogitat',  et  per  insidias,  adtunc 

et  ibid'  illicite  et  felonioe  ftdit  (Anglice '  did  slit*) 

cum  intention*  ad  eund'  Edward'  Crispe  ita  fa- 

ciendo  modo  praed*  mahemaod*  et  demrmand*. 

I^uodqoe  prted'  Arundel,  tempore  felon'  prsed', 

per  prsefat'  Johan'  Woodbume,  modo  et  forma 

prnd',  illicite  et  felonice  commiss'  et  perpetrat', 

scil'  eod'  1  (lie  Januar',  anno  8  suprad*,  apud 

Burjir*  preed'  in  com'  prsed*  ex  proposito  ac  ex 

Tnalitia  sua  praecogiut*,  et  per  insidias,  illicite 

et  felonice  fuit  prtesens,  auxilians,  et  abettans 

pnefat'  Johan'  Woodbume  ad  felon*  pned*,  in 

forma  preed',  felonice  committend'  et  perpe- 

trand'.    Et  sic  Jur'  pncd'  dicupt  super  sacra- 

ineot*  auum  pmTi  quod  pined*  Johaa'  Wood- 


k  W9odkmi€  mnd'Arundd  Coie,     (86 

burae,  et  AruoM,  dieio  1  die  lanaar*,  anno  8 
aapradiot',  apud  Bnrg'  pned*  in  own'  pted',  wi 
et  armia,  6co.  ex  proposito  ac  cc  maiitiis  snia 
nrsBOOgitat',  et  per  insidias,  felon*  finad'  in 
mrm'  prvd',  iihcite  et  felonice  eommiaer'  et 
perpetrarer',  et  uterque  eor'  commisit  et  pcrpe- 
travit,  contra  paoem  dicti  Dom'  Regis  punc, 
coron'  et  dignitat'  sues,  necnon  oontm  ibm*- 
stat'  in  bojusm'  easu  edit'  et  pro? is*. 

Cierk  of  the  Arraigm,  How  sayest  fknm^ 
Jcrfin  Woodbume?  Art  thou  Ouiltv  of  0e 
felony  whereof  thon^staodeitiiidietod,  or  Not 
Guilty  P 

Primmer.  Not  Guilty. 

CI.  of  Art.  Culprit,  How  wilt  thou  be  tried? 

Friiongr.  By  God  and  my  country* 

CL  ofArr.  God  send  (bee  a  good  deli?eranee. 
How  sayest  thou,  Arundel  Cme  alias  Cooke, 
art  thou  Guilty  of  the  felony  whereof  thou 
sUndest  indicted,'or  Not  Guilty  ? 

Pritoner.  Not  Guilty. 

CL  of  Arr.  Culprit,  How  wilt  tlion  be  tried  ? 

Prkoner,  By  God  and  mv  country. 

CL  of  Arr.  God  send  thee  a  good  detirer- 
ance.  You  John  Woodborne,  and  Arundel 
Coke  alias  Cooke,  the  pris^nera  at  the  bar, 
hearken  to  what  is  said  to  you.  Those  good 
men  that  are  now  called  and  do  here  appear, 
are  those  that  are  to  pass  between  our  sore- 
reign  lord  the  kinff  and  you,  upon  yoor  sereral 
lives  or  deaths ;  if  therefore  you,  or  either  of 
you,  will  cliallenge  them  or  any  of  them,  you 
must  challenge  them  as  they  come  to  the  Mok 
to  be  sworn,  before  they  are  sworn,  and  you 
shall  be  heard. 

GL  of  Arr.  Cryer,  giro  the  book  to 

Thomas  BuekiDgham,  George  Cross, 

Nicholas  Alger,  Samuel  Bridge, 

Ambrose  Gallant,  Jonathan  Clements, 

George  Goddard,  Tboipas  Taylor, 

Robert  Gall,  Simun  Reeve, 

William  IScott,  William  May. 

a.  of  Arr.  Count  these. 

Crj^r.  Are  you  all  sworn.  Gentlemen  ? 

Jury.  Yes. 

CL  cf  Arr,  Make  a  Proclamation. 

Cryer.  O  Yes !  If  any  of  you  can  inform 
my  lord  the  king's  justice,  the  king's  attorney 
or  solicitor  general^  of  any  treason,  mnrder, 
felony,  or  other  misdemeanour  committed  by 
the  prisoners  at  the  bar,  or  either  of  them, 
conte  forth,  and  you  shall  be  beard,  for  the 
prisoners  at  the  bar  now  stand  upon  their'  deli- 
verance :  And  all  persons  bound  by  recogoi- 
Eance  to  prosecute  them,  or  either  of  them, 
come  fortn  and  prosooute,  or  yoa  will  forfeit 
your  recognizances. 

CL  of  Arr.  John  Woodbume,  end  Arundel 
Coke  alias  Cooke,  hold  up  your  hands.  Gen- 
tlemen of  the  jur}',  look  upon  the  prisonem, 
and  hearken  to  their  charge:  they  stand  in- 
dicted by  the  name  of  John  Woodburno,  lateef 
the  borough  of  Bury  8t.  Edmonds,  in  the 
oonntT  ofSufiblk,  Ubourer,  and  Anmdel  Coke 
aliaa  Oooke^  of  the  l^yjroiigh  aferamid,  aiq«l%r 
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ibt  dvy  ^  is  the  todiolBent  bdove-mcn- 
tiooed)  QSOD  which  lodictmeDt  they  bare  been 
tRHgBed)  and  pfeeiM  sevenlly  Not  Guilty: 
your  ebar^e  is  to  enqoire  whether  thev«  or 
tilhcrif  thein,  are  GuUty  of  the  felony  where- 
of tbey  stand  indicted,  or  Not  Guilty . 

Mr,  Lee,  May  it  please  your  lordship,  and 
JOQ  gentlemen  of  the  jary,  I  am  of  coiusel  for 
die  Inog  agunst  the  f  riswiers  at  the  bar,  who 
tre  indicted  for  felony  on  the  22d  and  23d  Car. 
4,cBtitled,  '*  An  Act  to  prevent  malicious  Maim- 
ing sod  WoHBdinf  .'*  And  the  indictment 
MisfiRtb,  tiMt  the  prisoners,  the  1st  4lay  of  Ja- 
00*7,  io  the  8th  year  of  his  present  majesty, 
it  Bary  Gtt.  Edmonds  in  this  oennty ,  did  on  pur- 
pMe,  uhS  of  maliee  fore-thought,  and  by  Wiojg^ 
M  wait,  make  an  asaaolt  unlawfolly  and  feioni- 
wiij  upon  Edward  Crispe,  gent,  and  that  the 
mner,  John  Woolbiirae,  with  a  bdl  which 
ietheo  lad  io  his  right  hand,  4id  on  purpose, 
vT  naiioe  fove-tbou^t,  and  by  lying  in  wait, 
ilittbeaose  of  the  said  Edward  Crispe,  with 
aa  iatciit  in  ao  doing  Io  disfigute  the  said  £d- 
wvd  Crispe ;  and  that  the  prisoner,  A  model 
Coke,  at  the  time  of  comoMtting  the  said  felo- 
aj,  OB  pnrpooe,  and  of  his  malice  f bre^tbnujght, 
sod  bv  lying  in  wait,  was  uniawfuily  and  rao- 
aiosoly  present,  aiding  and  abetting  the  said 
Jolko  Woodbarue  to  commit  the  said  relony :  all 
'wbieh  is  laid  to  be  done  contrary  to  the  form 
of  the  statute.  If  we  who  are  coonsd  for  the 
long  prove  this  matter,  you  will  find  them 
Wiy. 

Seij.  &/6y.  Bfay  it  please  your  lordship, 
tsd  voQ  gentlemen  of  the  jury,  I  am  oonosel, 
pn  kae  vice,  for  the  kin^  against  the  prisoners 
it  the  bar,  wlio  stand  indicted  open  the  statute 
^tbe  fM  of  king  Charles  2,  the  one  for  mali- 
ciously fflsiimng  and  disfiguring  of  Edward 
Criipe,  the  other  for  abetting  that  fact,,  which 
I7  that  |ict  is  made  one  and  &e  same  oience ; 
I  aid,  geutlereeo,  1  was  counsel  for  the  king, 
for  that  his  majesty,  as  the  father  of  his  peo- 
plci  and  for  their  safety,  out  of  his  natural 
gvodaess,  hath  beea  graeiooety  pleased  parti- 
«ahrly  to  regard  this  prosecution  for  so  horrid 
iod  Uoody  an  assassination.  And  tliougfa, 
ftnUcnen,  it  is  difficult  to  stand  in  this  place 
vitikoot  the  greatest  tenderness  to  oor  fellow- 
ovaiures,  vet  these  who  have  divested  them- 
>dves  of  all  humanity,  now  cease  to  be  such ; 
it  ii  even  eraelty  to  the  king's  people  not  to 
■Uad  «p  sgminst  tbem  so  fkr  as  is  consistent 
%ith  law  and  justice.  Their  prosecution  is  bo- 
'flottethe  common  concern  of  mankind  ;  for  so 
hag  as  these  prisoners  have  a  being  here,  the 
Ml  of  every  man  is  precarious,  and  but  at  the 
vill  of  aa  infonal  a  contriver  as  the  ooe,  and  so 
kclU  aa  executioner  as  the  other.  We  shall 
^  genttenien,  prove  the  ikct  committed, 
ttd  Aat  by  Mr.  Criape  himself,  who  by  a  par- 
ticutar  providence  hath  sorvived  this  horria  at- 
ttnipt,  aod  is  here  to  give  eridenoe  of  it,  and 
1^  be  was  invited  with  his  wife  by  Mr.  Coke 
(*ha  married  Mr.  Crispe's  sister,  and  who  was 
Is  btve  Mr.  Crispe's  estate  by  his  daoeMe)  to 
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^map  ait  his  house ;  that  Mr.  Coke  proposed  to 
him  to  go  aAer  supper  to  mdce  a  visit  to  Mrs. 
Monke  (whose  name  we  mention  without  any 
the  least  imputation)  to  which  Mr.  Crispe  con- 
sented ;  that  Mrs.  Monke's  house  opens  into 
the  church-yard,  which  is  but  cross  the  way 
from  Mr.  Coke's  house;  that  Mr.  Coke  took 
Mr.  Ciispe  along  with  him  about  ten  or  eleven 
at  night,  it  being  dark,  into  the  chorch-yard, 
and  walked  him  about  near  Mrs.  Monke'sdoor 
without  going  in,  and  then  making  some  noise 
or  whistlinjg,  a  person  came  up«to  him  and 
knocJced  him  down,  after  which  he  was  not 
sensible ;  that  being  left  for  dead,  after  some 
lime  he  got  up,  and  returned,  he  did  not  know 
how,  to  Mr.  Coke's  house,  where  the  company 
received  him  with  great  consternation,  as  did 
Mr.  Coke  tumself;  who  soon  returned  after 
walking  out  with  Mr.  Crispe,  out  of  breath, 
and  caUed  for  a  glass  of  wine ;  and  being  asked 
what  was  become  of  Mr.  Crispe,  said  he  was 
stumbling  home  in  the  dark.  This  we  ahall 
prove  by  Mr.  Brown,  another  relation.  We 
shall  prove  by  Mr.  Stucgeon,  who  was  called  aa 
his  surgeon,  the  condition  of  his  wounds ;  and 
by  Carter,  a  Uadcsmith,  that  Mr.  Coke  about 
the  Friday  before  the  iact  was  committed,  sent 
for  him,  and  adced  (after  a  previous  discourse 
of  Carter's  poverty,  and  how  be  might  live 
well  in  the  world)  if  he  would  cut  off  ten  mens* 
hMds  without  remorse ;  which,  when  Carter 
said  he  could  not,  If  he  would  cut  off  one  man's 
head,  and  lay  it  before  Coke ;  which  Carter  re- 
fusing, Mr.  Coke  bid  him  consider  on  it,  and 
come  again ;  then  gave  him  a  glass  of  brandy, 
and  dismissed  him,  bidding  him  send  Wood- 
burne  to  him.  We  shall  prove  by  one  Moone,^ 
a  tailor,  that  Mr.  Coke  about  three  years  since 
solicited  him  to  the  like  effect.  We  shall  prove 
by  Willet  the  Nonstable,  that  after  Woodbume 
was  taken  up,  he  confessed  the  fact,  said  he  did 
it  with  a  hedging-bill,  and  gave  him  directions 
vi^here  to  find  it,  and  heJbund  it  accordingly  ; 
which  Woadbume,  when  shewed  him,  acknow- 
ledged to  be  the  same,  and  which  we  have 
here  to  produce.  We  shall  prove  by  Mr.  We- 
therell  tne  gaoler,  that  Mr.  Coke,  since  he  was 
in  his  custody,  confessed  the  whole  fact,  and 
that  Woodburne  was  placed  in  a  porch  of  an 
empty  house  near  Mr.  Coke's,  to  come  out  on 
a  whistle  to  do  the  fact ;  and  that  he  delivered 
Mr.  Crispe  to  Woodburne,  and  was  present 
when  the  fact  was  committed.  And  after  this 
evidence,  there  can  be  no  doubt,  gentlemen, 
but  you  will  find  the  prisoners  at  the  oar  Guilty 
of  this  indictment: 

8erj.  Branthwaite.  My  lord,  the  defendants 
are  indicted  of  felony,  upou  an  act  of  parliament, 
made  S3  and  98  Car.  S,  by  which  act,  if  any 
person  or  persons  on  purpose,  and  of  malioe 
fore-tbongnt,  and  by  lying- in- wait,  shall  un- 
lawfully cut  or  disable  the  tongue,  put  out  the 
eye,  slit  the  nose,  &r.  with  an  intention  in  so 
doing  to  malm  or  disfigure ;  the  person  or  per- 
sons so  offending,  their  counsellors,  aiders  and 
abettofii,  knowing  thereof,  are  felons  without 
benefit  t^  clergy.    The  indictment  charges  Uin 


69] 


8  GEORGE  L      Trial  of  John  Woodhmm  md  ArumU  Coke^      [60 


defendants  with  feloniouslj  makiogf  an  assault 
oo  Mr.  Crispe ;  that  Woodbarne  sih  his  nose 
with  a  bUl  or  hook ;  that  Coke  was  aiding  and 
assisting^  therein.  We  shall  be  able  by  on-* 
doubted  evidence  to  prove  and  make  dear  the 
charge  of  the  indictment,  and  every  particular 
thereof;  as  has  been  opened  to  vou,  and  that 
the  manner  of  doing  it  was-attended  with  such 
circumstances  of  inhumanity,  baseness  and  vil- 
lany,  as  no  instance  can  parallel.  Mr.  Crispe 
u  brother-in-law  to  Mr.  Coke»  who  on  the  1st 
day  of  January  last,  under  the  colour  of  friend- 
ship and  affection,  invites  Mr.  Crispe  and  fa- 
roily  to  supper  at  Coke's  hpuse.  Before  this 
invitation  he  had  agreed  with  Woodbnrne  for 
hire,  to  lie  in  wait  on  purpose  to  effect  the  de- 
signed mischief.  When  Woodbume  was  lying 
in  wait,  Coke  came  several  times  to  him  to  en- 
courage him  in  his  vile  purpose.  After  supper, 
Mr.  Coke,  unmindful  of  all  the  obligations  of 
brotherly  love,  of  hospitality,  and  of  the  protec- 
tion due  to  Mr.  Crispe,  by  false  and  vile  arts 
and  persuasions  entices  him  into  the  church- 
yard, the  place  designed  and  agreed  upon  for 
the  execution  of  their  wicked  purposes.  When 
he  had  got  Mr.  Crispe  into  this  place,  by  sign 
he  gave  notice  of  it  to  Woodbume,  who  had 
followed  at  some  distance ;  and  then  delivered 
luxA  into  the  possession  of  Woodbume,  and  was 
present  at  the  striking  several  blows  with  the 
Iiook.  By  the  nature  of  the  instrament  every 
blow  must  maim  and  disfigure ;  and  the  blows 
being  given  by  the  order  and  direction  of  Mr. 
Coke  by  Woodbume,  Mr.  Crispe's  nose  was  slit 
on  purpose  to  maim  and  disfigure  by  one  lying 
in  wait :  which  are  all  the  circumstances  re- 
quired by  the  act  of  parliament  to  make  them 
Guilty  of  the  felony  with  which  they  are 
chaiged.  Which  several  facts  we  shall  call 
our  witnesses  to  make  out,  and  doubt  not  but 
the  jury  will  find  them  Gnil^. 


j.  Selbjf.  We  desire,  in  the  first  place,  Mr. 
Edward  Cnspe  himself  may  be  sworn,  (Which 
was  done  aocordinffly.)  Mr.  Crispe,  give  an 
account  to  my  lord  and  the  juyy  of  the  whole 
matter. 

Criipe.  On  New  Year's-day  last  I  was  in- 
vited to  sup  at  Mr.  Coke's,  and  being  there, 
he  proposed  to  me  to  go  to  Mrs.  Fanny 
Monke'fl 

L.  C.  /.  (Sir  IVter  King.)  Was  thb  before 
or  after  supper  ? 

Critpe.  This  was  before  supper :  we  supped 
about  seven,  and  after  supper  aoout  ten  o'clock 
he  called  me  out  of  his  parlour,  I  followed 
him ;  we  went  into  the  church -yard :  it  was 
then  very  dark,  the  moon  did  not  shine.  He 
took  three  or  four  turns  before  the  house  where 
Mrs.  Monke  dwelt,  then  he  stood  still  and  made 
jioise. 

JL  C.  J.    What  kind  of  noise  did  ha  make  P 

Crime.  It  was  like  a  hallooing. 

X.  C.  /.  Wert  you  under  any  fear  or  appre- 
iiension  from  that  noise  f 

Criqte.  Yes,  my  lord,  1  was  afraid,  and  made 
up  tofrards  the  walls  but  ui  a  quarter  of  a  mi- 


nute somebody  came  behind  me,  and  knocked 
me  down. 

£.  C.  /.  Did  you  know  then  who  that  mao 
was? — Crifpe.  1  did  not. 

L,  C.  J.  Can  you  tell  what  wasdone  to  you 
afterwards  ? 

Critpe.  My  k>rd,  I  cannot,  for  on  that  blovr 
I  lost  my  senses  for  some  time. 

L,  C.  /.  flow  long  was  it  before  your  senaes 
returned  P 

Critpe.  My  kMnd,  I  cannot  tell ;  but  in  some 
time  I  got  up,  and  returned  to  Mr.  Coke's. 

Seij.  &%.  In  what  condition  did  yoe  find 
yourself? 

Critpe.  I  was  ready  to  die  and  faint,  and  I 
was  found  very  much  wounded. 

Serj.  Branthw.  Did  any  surgeon  come  to 
you  at  Mr.  Coke's  ? 

Critpe.  Yes,  Sir,  Mr.  Sturgeon. 

L.  C.  J.  After  the  person  came  np  who 
knocked  you  down,  did  vou  hear  Mr.  Coke 
say  anything  ?—Crtspc.  No,  my  lord. 

L.  u.  /•  Can  you  tell  whether  he  staid  an  j 
time,  or  what  became  of  him  ? 

Crime.  No,  I  cannot 

L»  C.  /.  Was  he  there  when  the  first  blow 
was  given. — Critpe.  Yes,  he  was. 

L.  C.  J.  Will  the  prisoners  ask  Mr.  Crispe 
any  questions  ?    » 

Coke.  Mr.  Crispe,  was  I  present  when  yoa 
were  knocked  down  ? 

Critpe,    Yes,  Sii:. 

Coke.  Do  you  remember  that  yoa  saw  me  ? 

Critpe.  Yes. 

Coke,  How  near  was  I  to  you  ? 

Critpe.  You  were  close  by  me  when  I  was 
knocked  down. 

Serj.  Selby.  Call  Mr.  Brown  and  swear  him. 
(Which  was  accordingly  done.)  I  think  yoa 
are  a  reUtion  of  Mr.  Coke's. 

Brown.  Yes,  Sir,  I  married  his  own  sister, 
and  he  married  Mr.  Crispe's  sister. 

Serj.  Selby.  Were  you  at  Mr.  Coke's  house 
last  New-year's-day  at  niffht? 

Brown.  A  day  or  two  berore  last  New-year's- 
day,  I  and  my  wife  and  daughter  were  mvited 
to  sup  with  bim,  and  accordingly  we  went.  I 
came  aboot  six  o'clock,  and  found  Mr.  Coke 
and  Mr.  Crispe  drinking  a  glass  of  wine  in  the 
parlour  before  supper. 

Serj.  Seiby.  Was  there  any  other  company 
with  them  ? 

Brown.  No,  the  women  were  above  staiis. 
I  sat  down  with  them,  aud  we  three  staid  in 
the  parlour  till  supper- time.  When  supper 
wss  ready,  we  went  up  suirs.  Then  after 
sapper,  between  eight  and  nine,  we  three  came 
down  into  the  parlour  agsin.  Some  time  after. 
Coke  went  out  of  the  room,  and  then  came 
back  again  and  gave  a  call,  or  beckoned  te 
Mr.  Crispe,  who  folk»wed  him  out  of  the  room. 

Serj.  Seibv.  At  what  time  of  night  was  this? 

Brown.  After  nine  o'clock  at  night. 

Serj.  Brantkm.  How  long  was  it  before  Mr. 
Coke  returned  P 

Brotm.  He  was  gone  about  ten  mmates  and 
than  returned. 
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Soj.  BADilihp.  Was  lie  in  aoj  disorder  when 
kerelomedf 

Bnmm.  He  fleemed  to  be  oat  of  breath,  as  if 
he  bad  beeo  walkioff  fiurter  than  ordinary. 

8et).  BrantkWn  How  far  dittaot  is  the  chnreh- 
jud,  where  Ihis  gentlewookao  dwelt,  from  Mr^ 
Coke's  faoDse  ? 

BnwH,  The  cburch-yaid  is  aboat  twice  the 
lei^  of  this  shire- bouse  from  Mr.  Coke's 
home. 

Seij.  firoaMip.  What,  did  Coke  do  when  he 
cuneb? 

Bnwn,  Immediately  he  drank  a  t^ltoB  of 
vine  to  me,  and  after  be  had  sat  some  time,  be 
vcBlont  of  the  room.  1  heard  a  noise  up  stairs, 
ttd  being  told  my  daughter  was  ill,  I  went  up, 
iod  in  a  little  time\»me  down  again  into  the 
^sr,  where  I  found  Mr.  Coke. 

Serj.  Broaf  Av.  Did  you  ask  him  what  was 
bwHDeof  Mr.Crispe? 

Bmm.  1  did  then  ask  him  what  was  become 
ti  Mr.  Crispe,  and  he  told  me  that  he  believed 
be  wss  gone  home  in  the  dark.  In  about  two 
or  three  minutes  after,  Mr.  Crispe  came  in» 
Hevas  leij  much  wonuded  and  bloody.  I 
vat  10  inrprised  that  I  could  not  take  particular 
notice  of  buB. 

Hr.JRd^y.  Bow  long  was  it  from  Crispe's 
going  out  to  bis  coming  in  again  ? 

mmn.  It  was  near  half  an  hour. 

X.  C.  J.  So  then  Coke  returned  in  about  ten 
■tDQlei,  and  Crispe  in  near  half  an  hiour. 
.  Bnmn,  Yes,  my  lord. 

8eij.  iSe%.  Did  Mr.  Coke  see  Mr.  Crispe 
vbes  be  came  back  to  his  house  ? 

Brtmn.  Yes. 

Serj.  &%.  Ifbat  tlid  he  say  ? 

Bn»n.  He  seemed  to  be  in  a  great  conster- 
mioD, 

Mr.  Raby,  Do  you  know  of  any  estate  that 
VMld  bare  come  to  Mr.  Coke  after  Mr.  Crispe's 
4ttth?  *^ 

•  Bremn,  I  cannot  positively  say  it  of  my  own 
hovledge. 

Mr.  &by.  We  will  ask  Mr.  Crispe  that 
VKHioo.  Fray  Mr.  Crispe,  would  any  estate 
bife  ooBw  by  ^onr  death  to  Mr.  Coker 

Cfupe.  In  case  I  had  died,  100/.  per  annum 
*«nU  bave  come  to  his  wife,  as  one  of  my 


L.  C*J.  Have  you  then  na  children,  nor 

Criipe.  No,  my  lord ;  my  next  of  kin  are 
Ibiee sisters,  one  of  which  is  Mr.  Coke's  wife, 
>bewooki  have  been  one  of  my  heirs. 

8ei}.&%.  Call  Mr.  StotseoD.  (Who  ap- 
ftntd  and  was  sworn.)  What  do  you  know 
mweniine  this  wounding  of  Mr.  Crispe  ? 

Stitrg.  I  am  a  surgeon  by  profession ;  and 
^  fifit  day  of  January  last  at  night,  about 
c^en  o'ek)ck,  I  was  sent  for  to  Mr.  Crispe  at 
Mr,  Coke's  boose :  When  I  came,  1  found  him 
Hry  moch  wounded  and  cut,  and  in  a  ?ery 
*nk  eoiiditioii,  and  that  be  bad  lost  a  great 
ini  of  Mood.  I  examined  his  wounds :  One 
**aDd  bc^n  at  his  right  ear,  dinded  the  fleshy 
^  «f  his  ebeekf  and  ended  oa  his  nppei^  lip 
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just  under  his  right  nostril ;  the  flesh  was  all 
divided,  aud  the  jaw  left  naked.  Another  wound 
dinded  the  right  side  of  the  nostril,  and  made 
an  oblique  cross  over  the  wound,  and  ended 
near  the  riffht  under-jaw. 

iSeij.  Seiby.  Was  his  nose  slit  P 

Sturg.  Yes,  Sir,  the  nose  was  cut  from 
without  into  the  nostril ;  the  edge  of  the  nose 
was  not  cut  through,  but  there  was  a  cut  or 
slit  in  the  nose  that  went  through :  I  sewed  it 
up ;  It  was  indeed  but  with  one  stitoh  :  it  is 
yet  visible,  and  the  nose  was  cut  through. 

Serj.  Selbv>  Were  there  any  other  wounds  T 

Sturg,  There  was  another  deep  wound  under 
his  chin,  that  reached  from  one  jaw  to  the 
other.  There  was  another  wound,  which  began 
at  bis  chin,  crossed  the  left  under-jaw,  and 
tended  towards  his  ear.  There  was  also  a 
small  wound  on  his  left  cheek,  another  on  his 
upper  lip,  and  another  on  his  left  temple. 

Seij.  Selby,  How  many  wounds  had  he  in  all  f 

Sturg.  Seven. 

Serj.  Selby,  Do  you  think  there  were  seven 
distinct  wounds,  that  had  seven  distinct  blows  f 
.  Sturg.  I  take  it,  that  every  one  of  the  seven 
wounds  had  a  distinct  blow. 

Sen.  Selby,  With  what  instrument  did  yon 
apprehend  those  blows  were  given  ? 

Sturg^  It  was  cut  so  clean  that  1  thought  it 
was  done  either  by  a  knife  or  razor. 

L.  C.  J.  Let  the  jury  see  Mr.  Crispe's 
wounds. 


Then  his  face  and  wounds  were  shewn  to  the 
Jury  for  their  observation. 

Seij.  Branthm.  Swear  Charles  Willet. 
(Which  was  done  accordingly).  I  think  you 
are  a  constable  in  Bury  St.  Edmonds  P 

WUUt.  lam. 

Serj.  BranthzD.  Had  you  any  occasion  to 
speak  to  Woodbume  concerning  this  matter ; 
and  what  did  he  say  P* 

Willet.  I  had  a  warrant  from  alderman 
Wriffht  and  Mr.  Serjeant  Reynolds  to  appre* 
bend  Coke  upon  Woodbume's  examination. 

Seij.  Branthv.  The  question  asked  you  is, 
what  you  know  of  Woodbume's  confession, 
and  what  he  said  to  you  about  this  matter  P 

Willet,  After  Woodbume  was  committed,  I 
was  with  him,  and  asked  biro,  whether  he  was 
concerned  in  the  wounding  of  Mr.  Crispe  P 
He  told  me.  Yes,  he  was.  I  asked  him  how 
long  Coke  staid  with  him  P  He  said  thf&t  be 
bad  struck  Crispe  three  or  four  blows  before 
Coke  left  him. 

Serj.  Branthw.  What  else  did  you  ask  him, 
or  did  he  say  to  you  P 

Willet.  He  told  me,  that  be  was  Walking  up 
and  down  in  the  church-yard  when  Coke 
whistled  to  him,  and  that  on  that  signal  he  went 
up  and. assaulted  Mr.  Crispe. 

Serj.  Branthw.  Did  he  give  you  any  ac- 
count how  long  and  where  he  wailed  before  the 
ftct  was  done  r 

Willet.  He  told  me,  that  he  was  desired  by 
Mr.  Coke  to  be  up  and  down  in  the  church- 
yard about  nioe  o'olock  that  night;  and  that 
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beings  •  cMl  vMl  Cok«  gave  hiai  a  bottle  of 
bmndy,  wa4  toM  him  be  coaM  oot  tell  what 
tsme  Orbpe  woold  eome  home,  but  detired  bim 
to  be  ready,  and  to  stay,  let  k  be  oever  ao  long. 

Serj.  Brantkw.  Did  be  tell  yon  with  what 
iostraroeDt  be  did  it  ? 

Wilkt.  He  told  me,  be  did  it  wkb  ao  book 
er  bill,  that  was  new  ground  for  the  porpose, 
and  that  it  waa  in  bis  bouae  at  the  rigiit  oand 
of  bia  door,  i  went  according  to  bia  diiection, 
and  found  it,  and  brought  it  to  bim ;  and  be 
aaid,  that  was  the  booky-The  book  I  bate 
brought  with  m^.  and  this  is  the  bo<^  that  I 
have  now  in  my  baod. 

Mr.  Rabtf.  CaU  William  Wetherel.  (Who 
was  sworn.)  Git e  my  lord  and  the  jury  an 
account  what  tou  know  of  thia  matter. 

WetkereL  1  am  the  gaoler  ;  and  the  day 
after  Mr.  Coke  waa  oommitted  to  me,  about  fife 
minutes  after  oaa,  he  sent  for  me  up  into  bis 
chamber,  where  his  wife  was  crying  and  in 
great  disorder,  as  he  seemed  to  be  likewise. 
She  was  desiring  her  husband  to  discover. 
When  he  came  to  himself,  he  told  me,  that  he 
and  Woodburne  bad  bad  a  design  to  murder  Mr. 
Grispe,  and  had  attempted  it  several  times; 
and  desired  me  to  go  and  secure  Woodbunfe. 
I  went  to  the  alderman,  and  told  him  of  it,  and 
he  gave  me  the  like  orders.  'Coming  from  the 
alderman  1  met  Mr.  Coke's  man,  who  asked 
me,  whether  1  bad  found  bim  ?  On  which  I 
asked  him,  who,  and  what  he  meant,  tbinkiog 
him  to  be  igrnoraot  of  his  master's  coivfessiou  : 
but  he  told  me,  that  bis  master  had  discovered 
it  to  him,  and  had  sent  him  to  take  up  Wood- 
burne. W  bilsl  we  were  taiki  ng,  we  saw  Wood- 
burne coming  up,  and  we  desired  one  Jolin 
Carter,  a  .smith,  who  waa  shoeing  a  horse,  to 
assist  us;  which  he  did,  and  we  secured 
Woodburne. 

L,  C.  J.  Did  Mr.  Coke  confess  any  thing 
to  you  concerning  this  fact,  and  the  manner  w 
doing  it  P 

Weth.  Yes,  my  k^rd,  he  did.  He  told  me 
■everal  times,  that  he  bad  a  design  to  murder 
Crispe,  and  that  he  employed  Woodburne,  and 
delivered  Crispe  into  his  hands. 

L.  C.  /.  Did  he  tell  you  that? 

Weth,  He  did  tell  me  so :  be  told  me  also, 
that  it  waa  done  with  an  hook  ;  and  that  he 
bid  Woodburne  to  cut  his  weasavd  or  wind- 
pipe ;  and  that  if  Woodburne  had  not  been  a 
cow -hearted  dog,  he  would  have  ao  done,  and 
secured  Cris^ie  from  tetting  tales. 

Mr.  Raby,  Did  Coke  tell  you  what  mean* 
he  used  to  do  this  to  Mr.  Crispe  P 

Weth,  He  said,  that  he  called  him  oot  of  his 
hons^,  went  into  the  ehureh-yard  with  him, 
and  thefe  he  delivered  bim  into  Woodborne's 
hands. 

Mr.  Rahy.  Did  he  say  what  signal  waa 
given? 

Weth.  Not  that  I  remember ;  but  be  said, 
that  Woodburne  was  placed  there  by  bis  ap- 
pointment. 

Mr.  Rahy.  For  what  design  P 

Weth.  WithiaiiintMitt^nurdeiliim.  When 


Woodburne  atraek  bim,  Coke  gud, 
away  immediately. 

Mr.  Raby,  Wiiat  have  you  beard  Wood- 
bume  say  concerning  this  f  iiet  P 

Weth,  I  have  beard  Woodburne  say,  that  he 
and  Coke  bad  lain  in  wait  several  times,  and  at 
several  places,  to  murder  Mr.  Crispe. 

Mr.  Raby.  Did  Woodburne  gi?e  you-  any 
aceount  what  he  did  at  this  time  to  Mr.  Chspe  ?' 

Weth.  Yes,  he  did ;  he  said  thai  be  stnick> 
him  a  blow  with  bis  book,  and  that  not  quite 
striking  him  down,  he  gave  bim  a  second  biow,. 
which  did ;   and  that. Crispe,  as  be  waa  falling, 

Swfao  was  never  used  to  swear)  cried  out,  Go<l 
lamn  him ;  and  that  then  it  went  to  bis  verv 
heart  to  think  that  be  should  kill  a.  man  wita. 
ail  oath  in  his  laootb. 

Mr.  Raby.  Did  he  say  he  gave  him  several: 
btowsP 

Weth,  He  said  he  gave  bim  several  blows, 
and  that  be  thought  be  waa  dead. 

Mr.  Lee,  Call  Robert  Moon.  (Wboaiipeaped^ 
and  was  sworn.)  What  do  you  know  of  this 
matter  P 

Moon.  When  I  heard  what  happened  ta 
Crispe,  I  said,  I  knew  the  person  who  did  it, 
or  the  person  who  employed  him  to  do  it ;  and' 
the  raasen  was,  because  three  vears,  or  three 
years  and  a  half  ago,  Mr.  Coke  sent  for  me^ 
and  said  to  me,  at  first  I  thought  it  to  be  in  a 
jesting  way,  that  he  wished  Mr.  Crispe  out  of 
the  world,  he  was  a  good-lbr- nothing  fellow  ;; 
hia  wile  bad  a  trick  of  playing  away  bis  estate^ 
and  he  wished  somebody  would  knock  him  on 
the  head.  Sir,  said  I  to  him,  what  advantage 
I  would  that  be  to  you  P  He  shook  his  bead,  and 
said,  a  verv  good  estate.  Said  I,  I  tbong4bt 
Crispe  had  but  a  small  estate.  Yes,  said  be,  a 
very  good  one.  Then  1  began  to  think  there* 
was  something  in  it :  after  some  little  time,  said 
he,  I  do  not  value  ten  or  twenty  guineas  lo» 
knock  biro  on  the  bead.  Then  I  began  a  little^ 
to  reflect  that  he  should  have  such  an  opinion 
of  me,  that  I  should  be  such  a  sort  of  a  person. . 

Mr.  Lee.  What  then  did  you.  say  to  him  P 

Moon,  I  told  bim,  that  I  would  not  kill  the 
greatest  villain  in  the  world  tor  ten  such  towns, 
aa  Bury. 

Mr.  Lee,  Wliat  did  he  say  afterwards  P 

Moon,  I  do  not  remember,  I  have  forgot  i€> 
there  was  any  thing  else. 

Mr.  Lee.  How  came  you  to  remember  thiaP' 

Moon.  When  I  beard  of  this  fact  committed 
on  Mr.  Crispe,  then  it  came  fresh  into  my 
memory.  \ 

Serj.  Selby.  CaH  John  Carter.  (Who  ap- 
peared and  was  sworn.)  What  trade  are  you  ol'f 

Carter,  A  blacksmith. 

Seij.  Selby.  Did  Coke  at  any  time  send 
Woodburne  tor  yoo»  and  what  past  Ibereon  P 

Carter.  On  the  Friday  belbre  New-year'9«» 
day  last,  which  was  on  a  Monday,  Mr.  €oto 
sent  Woodburne  to  me  who  told  me  hia  master 
Coke  wanted  to  speak  with  me. 

Serj.  Selby .  Did  yon  go  P 

Carter,  Yes ;  1  went  to  bis  house,  and  he 
oidered  nie  to  ooma  up  to  htm  ie  hia  ohambev*t 
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Whn  I  BMBi  op,  he  (oM  me  that  he  wanted  a 
gwiilWMig  hocic  to  carry  hia  weight  I  told  biro 
1  did  aoi  kncMr  of  aay  one  then ;  biit  when  I  did, 
1  wDold  let  him  know.  UpoD  that  he  aaid.  By 
fiod,  kow  do  yaa  g«  oo,  hay.  ?  I  hear  you  have 
lost  most  of  your  IraaiDess,  ^ou  have  got  no  iron 
iprooala,  and  ^o«  are  afraid  of  a  gaol;  I  have 
a  tUflg'  now  in  agitatiott  that  will  make  a 
man  of  yoa  aa  long  aa  yoo  Uve.  I  said  1 
.  iiioald  he  Terv  glad  of  that«  Said  he,  can  yoa 
keepaaronetr  Yes,  aaid  I,  aa  well  as  any  one, 
to  sore  myaelf  and  my  friend.  Said  he,  can 
yon  keen  one  of  the  biggest  accreto  in  the 
vorU  ?  1  told  him,  aa  well  as  any  body.  Said 
ke,  yoa  me  pretty  much  in  debt,  and  if  yoa  will 
aerve  me  in  this,  I  ean  make  a  oMn  of  yon  as 
Isng  aa  yoa  live :  do  vod  thiDk  you  eeold  cut 
fiveeru  noen'sheaiu  off  without  scruple  of 
esBBcience  ?  1  told  him,  No ;  it  was  too  ranch 
£r  a  nsan'a  conscience  to  bear.  Said  be,  W  bat, 
a  aemple  of  conscience  to  do  ^such  a  thing  as 
-Ihalf  there  are  those  above  who  have  done  ten 
limes  worse;.  I  soppose,  Shr,  said  J,  yoa  mean 
Ike  Sooth'Sea  gentlemen.  Yes,  said  be,  so  I 
do;  they  have  rained  families,  and  beggared 
gentlemen  :  to  cat  men's  heads  off  is  out  a 
trifle  to  them.  Said  I,  Mr.  Coke,  I  believe 
yon  apeak  cmly  in  joke  by  way  of  merriment. 
Said  he.  What,  do  you  think  I  sent  for  yoa  by 
way  «^  joke  ?  1  told  him  I  could  not  do  any 
aoch  thioir.  Then,  said  he,  do  yoa  think  yOa 
can  cut  oJBT  one  man'a  head  without  scrapie  of 
oenacienoe  ?  I  told  him.  No.  Then,  said  he, 
if  yon  can't  cnt  off  a  man's,  bead,  and  lay  it 
dawn  npon  the  table  before  me,  you  are  not  for 
mytnm:  On  that  hefetehed  a  bottle  of  brandy, 
ami  gave  me  a  glass  or  two,  ond  then  aaid  to 

i.  Carter,  I  would  have  ypu  go  home,  and 
of  it- for  two  or  three  days,  and  if  you 
cnloff  a  man's  bead  without  scrAple  of  con- 
yoa  shall  have  plenty  of  gold  and  sil- 
ver, and  any  thing  else  yoa  ask.  I  told  biro, 
I  aoeded  no  consideration,  for  I  eould  not  do  it. 
Then,  mA  he,  send  Woodbame  to  me.  And 
as  I  vent  ont,  I  saw  Woodbarne  at  the  door, 
and  sent  him  in  to  Mr.  Coke. 

Seri.  SeVby^    Did  he  say  an^r  thing  else  to 
joo,  or  any  thinsr  about  Mr.  Crispe  ? 

Csrfer.  I  live  in  a  house  of  Mr.  Crispe's,  and 
Mr.  Coke  had  been  formerly  his  steward,  and 
Weodbmme  acted  under  him.  And  Mr.  Coke 
1,  that  he  heard  mv  house  was  ont  of  repair, 
it  would  be  bis  aner  Mr.  Crispe,  and  whe- 
ther 1  ahoold  not  like  it  better  for  bim  to  keep 
jtin  repair,  as  he  had  done  belbre. 

Serf.  Beibf,  I  think,  my  lord,  we  have  done 
evidence,  and  have  sufficiently  proved 

Ir.  C<die  and  Woodbarne  to  be  guilty  not  only 

^''  in  the  intention,  but  the  letter  of  the  sta- 
of  the  2dd  of  Car.  3,  *  upon  which  they 
1  indicted.  -We  have  proved  the  malice 
piemodilated  and  fore- thought,  the  intention 
to  maim  and  disfigure,  by  slitting  the  nose  (for 
ma'a  intentions  must  be  constroed  by  their 
aeikms)  and  the  maiming  and  disfiguring  ac- 
(DmAiigly ;  and  that  Mr.  Coke  was  privy  to^.' 
and  th^  aider. and  abetlcv  of  fhe  o^epoo :  and- 

VOL.  XVL 


thereibre,  gentlemen  of  the  jui^,  we  cannot 
doubt  but  that  you  will  find  them  both  guilty ; 
and  that  your  verdict  and  their  conviction  urill 
be  with  tbe  suffrage  of  all  mankind.  i 

Mr.  Eafy.  My  lord,  having  gone  through 
our  evidence,  you  will  now  permit  me  to  make 
aome  few  observations  upon  what  has  been  of- 
fered, and  from  which  we  humbly  apprehend  it 
will  most  clearly  appear,  that  we  have  fuUy 
proved  and  made  oat  every  thing  necesaary  to 
maintoin  this  indictments 

My  lord,  it  mast  be  agreed,  that  this  is  an 
offenoe  created  by  a  particular  act  of  parlia* 
ment,  usually  called  sir  Jubn  Coventry's  act, 
.made  on  the  occasion  of  the  like  barbarous 
usage  he  met  with,  to  punish  that  offence,  and 
to  prevent  the  like  for  the  future:  and  I  also 
agree,  that  the  prisoners  must  appear  to  be 
guilty  of  those  very  facts,  which  by  that  act 
are  toade  felony,  or  otherwise  they  cannot  be 
panisbed  by  that  law.  But  we  Immbly  appre- 
nend,  that  when  that  law,  and  the  evidence 
which  has  been  given  against  the  prisoners  are 
considered,  they  will  appear  to  be  guilty  with- 
in the  express  words  of  that  law ;  for  which 
end  I  beg  leave  to  mention  that  act,  which  is 
the  83  and  33  Car.  3,  cap.  1,  the  wonls  are 
these :    *f  That  if  any  person  or  persons,  on 

{mrpose,  and  of  malioe  forethougnt,  and  by 
ying  in  wait,  shall  unlawfully  cut  or  ditame 
the  tongue,  pot  out  an  eye,  sut  the  nose,  &c. 
with  an  intention  in  so  doing  to  maim-  or  disfi- 
gure, in  any  the  manners  before-mentioned, 
me  person  or  persons  so  offending,  their  cdun- 
sellore,  aiders,  and  abettors  (knowing  of,  and 
privy  to  the  offenoe  aforesaid;  shall  be  felons, 
&c." 

From  this  clause  it  appears  the  offence  muM 
be  done ; 

1.  Of  malice  fore- thought. 

3.  By  lying  in  wait, 

3.  By  slitting  the  nose,  &c. 

4.  With  an  intention  to  maim  or  disfigare. 
And  we  humbly  submit  it,  that  from  the 

evidence  which  has  been  given  against  the  pri- 
soners, it  most  plainly  appears,  that  the  defen- 
danto  are  guilty  of  this  offence  in  every  ciN 
cumstonoe  described  by  this  act  of  parliament. 

1.  For  certainly  there  cannot  be  the  least 
question,  but  that  this  was  done  of  malice  fore- 
thought, when  it  appears  from  the  evidence  to 
have  been  under  consideration,  and  premedi- 
toted  for  three  years  and  an  half:  and  Mr. 
Coke  had  tried  several  persons,  before  he  could 
find  any  so  hardy  as  to  execute  his  base  pur- 
pose, or  comply  with  so  inhuman  an  attempt : 
and  therefore  we  apprehend  there  cannot  be 
any  colour  to  say,  this  was  not  of  malice  fore- 
thought. 

2*  And  that  this  offence  was  also  done  with 
lying  in  wait  is  as  clear :  for  does  it  not  fully 
appear  upon  the  evidence  of  Mr.  Crispe^  that 
when  he  came  out  of  Mr.  Coke's  house,  Mr. 
Coke  gave  a  whistle  or  signal  ?  In  vain  liad 
Mr.  Coke  given  that  signal,  if  no  person  had 
been  \tL  watting  to  have  heard  it:  to  what  end 
had  that  signid  been  given,  if  Mr.  Coke  had 
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not  known  there  was  some  person  to  bare  heard 
it  P  It  appears  plainly  Woodbome  came  npon 
the  signal  given ;  and  what  ensued  you  have 
beard,  I  need  not  repeat. 

3.  The  third  thing  made  material  bj  this 
act,  is,  That  the  nose  should  be  slit  ;•  and  that 
the  nose  was  slit  appears  from  the  surgeon's 
evidence,  who  has  given  a  very  particular  ac- 
count of  the  seven  wounds  Mr.  Crispe  received 
in  his  face  and  head  :  and  he  says,  the  nose 
(the  nostril)  was  cut  through. 

4.  Whether  the  other  circumstance,  that 
this  was  done  with  an  intent  to  maim  and  dis* 
figure,  does  suiEciently  appear,  or  not,  is  the 
only  question  that  remains  f  And  we  submit 
it  to  your  consideration,  as  that  which  is  very 
dear  from  this  evidence. 

Men's  acts  are  the  best  interpreters  of  their 
intents:  if  a  man  kills  another  without  provo- 
cation, though  no  express  malice  or  malicious 
intent  appears,  vet  the  very  act  of  the  party  has 
always  been  taken  to  be  a  sufficient  proof  of 
his  intent  and  malice  fore-thought  The  in- 
tent is  latent  in  the  mind,  and  can  seldom  be 
known  otherwise  than  by  the  act  which  is 
done:  and  as  there  the  malicious  intent  ia 
collected  from  the  act  of  the  party,  so  here  it  is 
as  reasonable  to  collect  his  intent  to  disfigure 
Irom  the  act  which  is  done,  the  maiming  and 
disfiguring  Mr.  Crispe;  and  the  Tery  manner 
of  doing  it  speaks  at. 

Whoever  looks  npon  this  gentleman  (Mr. 
Crispe)  sees  too  plainly  how  much  be  is  dis- 
figured. And  could  a  man  cqt  another  seven 
times  on  the  head  and  face  with  this  iron  bill, 
with  this  weapon,  without  disfiguring  him  ? 
Is  it  to  be  imagined  ?  And  when  he  has  done 
the  very  act,  When  he  baa  disfigured  him,  shall 
be  say,  tic  had  no  such  intent  f  The  act  done, 
and  the  manner  of  doing  it,  speak  it  too  plainly. 
It  is  confessed  tbe  intent  was  to  murder ;  this 
is  what  both  the  prisoners  admit  to  be  the  end 
designed ;  but  did  the^r  not  also  intend  the 
means  P  It  wouM  be  in  vain  to  intend  the 
end,  and  reject  the  means  to  eflect  it:  the 
means  chosen  to  effect  it  have  appeared 
to  be  to  cot  l|im  to  death,  by  striking  him 
with  a  bill  on  the  head  and  face:  Is  it 
possible  to  expect  to  cut  him  to  death  on  the 
lace  with  the  weapon  produced,  and  not  to 
disfigure  him  ?  This  is  tbe  act  Woodburne  has 
done,  and  Coke  was  present  when  Woodburne 
struck,  even  when  he  did  this  fact,  and  Coke 
was  a  counsellor,  aider  and  abettor ;  be  was 
present,  and,  in  the  words  of  the  act  of  parlia- 
ment, knowioff  of  the  ofience.  And  therefore 
upon  this  evidence  we  submit  it,  whether  we 
have  not  given  satisfaction  to  the  Court  and 
Jury,  that  tbe  prisoners  are  guilty. 

This  is  not  a  prosecution  of  the  party  in- 
jjureil,  arising  from  revenue  or  resentment,  but 
is  carried  on  by  tbe  public,  by  tbe  crown,  for 
the  sake  only  of  pubUc  justice,  that  by  the  pu- 
nishment of  this  offence,  the  subjects  may  have 

*  See  East's  Pleas  i>f  Hk  Crown«  ohap.  7, 
aeet.  8» 


that  protection  they  ought  to  have  by  a  due 
execution  of  tbe  laws:  and  all  weprm^  is,  that 
the  jury  will  give  such  a  verdict  an  it  agree- 
sl>le  to  justice. 

L,  C.  /.  Woodburne,  what  have  you  to  say 
for  yourself  ? 

Woodburne.  May  it  please  your  honour,  mj 
lord,  the  first  time  that  Coke  began  with  nae 
about  this  matter,  was  on  a  Wednesday  in  last 
barley- harvest.    Be  sent  for  me  to  mend  bia 
copper,  and  after  I  had  done  it,  he  bid  me  go 
to  tne  further  end  of  the  Mill-lane,  and  there 
he  must  speak  with  me,  and  which  came  first 
should  stay  tor  the  other.    1  was  there  before 
him;   when  he  came  be  was  on  horse- back, 
and  bis  horse  kicked  about  in  a  furious  manner, 
that  the  people  took  notice  of  it.    When  they 
were  gone,  he  told  me,  that  he  had  a  thing  for 
me  to  do,  but  not  to  be  done  presently,  and  that 
if  1  did  it  I  should  want  for  nothing.    I  asked 
him  what  it  was?    He  said  about  Mr.  Crispe^ 
to  set  him  askle,  that  is,  to  kill  him :  But  he 
said,  it  was  not  to  be  done  presently :  So  he 
put  his  hand  in  his  poeket  and  ^ave  me  eiffh- 
teen  pence.    I  told  biro,  I  never  did  sucE  a 
thing  in  my  life ;  I  could  not  do  it.    Said  he, 
it  is  not  to  be  done  presently,  we  have  time  to 
consider.    A  f^hile  after  he  sent  for  me  again, 
and  asked  me,  whether  I  had  considered  of  it  ? 
I  told  hiiti  I  could  not  do  it.    Said  he,  we  must 
set  Crispe  aside ;  for  Mrs.  Crispe  bath  got  a 
trick  to  play ;  she  will  make  away  what  Sieve 
is  from  me  and  my  child.    |  said,  I  never  did 
any  such  thing ;  I  could  not  do  it ;  and  de- 
sired him  to  forbear.    I  went  away  and  left 
him  in  his  chamber.    Within  a  while  after  be 
came  to  my  house ;  said  he,  John,  what  is  tbe 
reason  yon  can*t  do  this  for  me  ?    Said  T,  I 
can't  do  it     Said  he,  what  signifies  it,  1 
would  do  it  for  you.   J  said,  I  could  not  do  it. 
Then  he  went  away  very  uneasy,  and  in  a 
week  or  fortoight  sent  &t  me  again  to  his 
chamber,  and  there  was  at  me  again.    I  told 
him  I  could  do  no  such  work.    Said  he,  why 
can't  you  do  this  work  P    I  have  been  a  good 
master  to  you,  I  made  myself  k>ok  little  to 
bail  you  when  you  were  in  gaol.    I  turned 
about  and  cried.    Said  he,  what  makes  yon 
cryf    Your  crying  signifies  nothing;  tbe  mo- 
ney that  I sbaligive  yon  will  do  you  and  yonr ' 
family  a  kindness.    Said  I,  I  can  do  no  such 
thinpf.    Said  he,  it  signifies  no  more  the  killing 
of  him,  than  to  kill  a  dog,  for  they  do  no  (pood 
with  what  tliey  have.    Yes,  said  I ,  Mr.  Crispe 
is  a  very  good  roaster ;  I  worked  for  him,  and 
bis  father  oefore  him :   and  so  I  went  away. 
Afterwards  my  wile  died   three  days  before 
Gunpowder-Treason  last:  she  was  buried  on 
that  day,  and  being  very  poor,  1   sent  my 
daughter  to  desire  a  uttle  money  of  him  to  have 
the  oell  tolled  for  ray  wife;    but  be  seat  me 
none.    My  wife  was  buried  on  a  Sunday,  then 
on  the  Monday  be  sent  his  boy  for  roe ;  i  went 
down  to  him,  and  when  I  came,  I  fell  a  weep* 
ia^  for  the  loss  of  my  wife,  and  having  ten 
children.     Said  be,  what  makes  you  cryP 
You  must  pull  up  a  good  heart ;  thougb  your 
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wife  be  dead,  y«m  may  hare  friends ;  here  is 
that  wbieli  wbieli  will  do  you  a  kiudness  here- 
aAer.  Said  I,  I  am  very  sorry  for  the  loss  of 
■J  wife.  Said  he,  what  siipiifies  that  f  She 
vaa  earned  well  into  the  church,  aod  is,  no 
bappy ;  she  is  gone  before  you ;  we 
all  go  io  our  time :  1  was  a  frieod  to  you 


in  her  ilbiesa,  I  sent  her  a  good  doctor  at  my 
ow  cliai^e :  this  twenty  poonds  that  1  will 
give  yoa  will  be  a  brave  estate  for  you. 

L.  C.  J.  What  were  you  to  have  thift  80/. 
ferr 

IFoadftainie.  It  was  to  kill  Mr.  Crispe ;  he 
told  me  that  I  moat  set  aside  Mr.  Crispe ;  he 
aflered  me  SO/,  to  do  it;  hot  1  then  refused  it. 
Oa  Hoodsy,  New-year's-day,  in  the  morn- 
ing. Coke  sent  his  boy  for  me  to  come  to  him ; 
and  between  eight  and  nine  in  the  morning  1 
went  to  him.  He  was  in  his  green-room. 
Xow,  said  he,  John,  we  shall  have  the  fairest 
epportonity  to  kill  Mr.  Crisfte.  I  told  him,  I 
was  loth  to  do  it ;  it  was  very  cold,  and  I  bad 
an  affile.  Said  be,  I  will  give  yon  that  which 
skaliwarm  you.  He  went  to  the  closet,  and 
yave  me,  ovyof  the  bottle  that  be  used  to  carry 
B  his  pocket,  half  a  pint  of  brandy,  and  told 
ne,  that  happen  bow  it  will,  I  roost  not  come 
near  his  house  any  more  that  day,  lest  i^r- 
warda  there  should  be  some  suspicion;  but, 
said  be,  whether  ague  or  not,  you  roust  be  at 
Mr.  Horrice's  porch,  which  is  in  the  church- 
yard, about  eight  o'clock  in  the  evening.  1 
went  there  between  eight  and  nine;  about  nine 
Cofcie  came  out,  and  gave  me  a  whistle :  on 
fbat  I  went  up  to  bim ;  he  told  me,  Mr.  Crispe 
waa  very  jolly,  and  he  believed  it  would  be  late 
before  he  came  out  1  toM  him,  I  did  not  care 
In  stay.  Said  he,  you  must  stay  now ;  this  is 
Ike  time  that  will  do  it.  I  staid  till  ten  o'cJodc ; 
then  be  came  to  me  again  in  Mr.  Morrice's 
porch,  and  toM  me,  that  he  believed  Crispe 
wooki  not  go  till  eleven  o'clock  ;  but  the  later 
the  better.  Then  he  went  from  me  again,  and 
a  little  time  after  ten  Coke  and  Crispe  came 
oat  together,  and  on  Coke's  whistling  I  came 
op  to  them;  Crispe  was  then  before,  and  com- 
ing to  get  against  the  wail.  1  came  up  to 
Coke  ;  he  bid  me  have  care  not  to  hit  him  in- 
stead of  Crispe,  being  very  dark;  soheiook 
me  by  the  deeve  to  lend  me  up  toCdspe ;  and 
sakl  to  Ccispe,  Brother,  sUnd  still ;  on  that  I 
kit  bim  two  strokes  with  my  hook ;  though  1 
■ever  beard  him  swear  beftwe,  yet  be  now 
swore,  God  damn  him:  on  that  Coke  said. 
What!  doth  he  swear?  Secure  him)  down  with 
kim.  He  stood  by  him  till  I  gave  him  several 
Uawa,  and  then  b!s  went  away.  Coke  demved 
me  to  take  asray  his  watch  ;  for,  saith  he,  aa 
ta  Ida  money,  he  don't  carry  above  half-a- 
crown  or  tburee  abilUnga  in  nia  pocket;  and 
I  go  to  London,  1  will  sell  the  watch  for 


Xw  C.  /•  What  Woodbnme  saith  against 
Okit^  ia  no  evklenee  against  Coke,  and  abould 
Bsthave  been  mentioned  by  bim ;  but  what  he 
idatiogto  hiosoelf  before  the&ct,  is  so 
~  with  Cokoyibat  wiUiOBt  Ibe  iKhoJe  itis 


not  so  intelligible  as  to  himself.*  However, 
the  jury  are  to  take  notice, ^  that  what  Wood- 
burne  saith,  is  onfy  evidence  against  bimtiolf, 
and  not  against  Mr.  Coke. 

*  In  the  Case  of  Campion  and  others,  vol.  1, 
p.  1049,  one  of  the  prisoners  ex  pressetl  his  wish 
that  they  bad  been  tried  severally,  alleyriug  that . 
**  albeit  the  jurors  l>e  wise  men  and  much  ex* 
perienced,  yet  all  the  evidence  being  given,  or 
rather  bandied  at  once,  must  needs  breed  a. 
confusion  in  the  jury,  and  perhaps  such  a  mis- 
prision of  matters,  as  they  may  take  the  evi- 
dence against  one  to  be  against  all,  and  con- 
sequently the  crime  of  the  one  for  the  crime  of 
the  other,  and  finally  the  guilty  to  be  saved,  and 
the  guiltless  to  be  condemned.^' 

It  is  sufficiently  obvious,  that  what  be  al- 
leged is  not  altogether  groundless,  and  that 
where  the  legal  evidence  against  one  of  the 
prisoners  is  sufficiently  strong  to  establish  a 
very  high  probability  without  yet  superinducing 
that  moral  certainty  which  jurymen  ordinarily 
require  in  order  to  the  conviction  of  a  prisoner, 
the  suffering  a  jury  to  bear  evidence  which  ia 
not  legally  admissible  againat  him,  though  it 
is  le^tly  admissible  against  a  co-prisoner,  may 
be  highly  prejudicial  to  the  former. 

Mr.  Burnett  (Treatise  on  the  Criminal  Law 
of  Scotland,  chap.  25),  in  laying  down  general 
rules  of  evidence,  sets  forth  as  the  eighths 

'<  When  several  persons  are  prosecuted  for 
the  same  offience  (super  eodem  medio)  every 
oinection  to  a  witneas,  which  renders  aim  in- 
admissible as  to  one  of  the  correi,  ou^ht  to 
render  him  inadmissible  aa  to  all,"  (qootmg  for 
it  Kilkerran  ^oct  Witness,  N"*!?);  and  ob- 
serves, that  *'  this  rule  is  obviously  founded  on 
this,  that,  in  a  joint  delinquency,  it  is  difficult 
to  separate  tlie  case  of  each  prisoner,  aod 
though  a  witaeas  may  confine  his  evidence  to 
actsdc 
tkUcti^  which  appi 

However,  another  learned  writer  on  the 
Criminal  Law  of  Scotland,  Mr.  HuffleJ[Com- 
mentaries  respecting  Trial  for  Crimes,  chap..?^ 
vol.  i|  p.  286),  expresses  an  xminion,  that  the 
trial  of  different  persons  togetner  is  liable  to 
no  ol)jectlon,  unless  where  some  of  them  ara 
thereby  deprived  of  .testimony  in  their  iavour, 
which  would  be  given  by  others. 

With  respect  to  the  joint  or  several  indwt* 
ment,  and  trial  of  diiv^rent  persons,  serjeant 
Hawkins  says : 

**  It  seema  certain  at  this  day,  that  notwith- 
ataoding  the -offence  of  several  persons  cannot 
but  in  all  cases  be  several,  because  the  offenoo 
of  one  man  cannot  be  the  offence  of  another^ 
hot  every  one  must  answer  severally  lor  hia 
own  crime,  vet  if  it  wholly  arise  from  any  such 
joint  act  which  in  itself  is  criminal,  without 
any  rvgard  to  any  particular  personal  default 
of  the  defendant,  as  the  joint  keeping  of  a 
gaming-house^  or  the  unlaviFful  hunting  aoA 


uKo  K  witnen  may  goDDne  oia  evraeaoe  lo 
I  done  by  one,  still  it  may  go  to  the  corput 
ictif  which  applies  to  all  of  them." 
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.  X.  C.  J.  After  you  had  given  him  those  se*  \ 
Teral  blows  with  your  book,  what  did  you  next? 
.  Woodbume.  1  began  immediately  to  reflect 
on  what  I  had  dooe,  and  went  away  forthwith 
to  my  own  home,  where  I  was  about  to  take  a 
line  to  hang  myself. 

carrying  away  of  a  deer,  or  maintenance,  or 
extortion,  &c.  the  indictment  or  information 
may  either  charge  the  defendants  jointly  and 
Mverally;  as  thus,  "quod  custodiverant,  et 
iiterque  eorum  custodivit ;"  or  **  quod  aspor- 
taverunt,  et  eorum  uterqne  asportavit ;"  or  may 
charge  thera  jointly  only,  without  charging 
them  severally,  because  it  sufficientW  appears, 
from  the  construction  oflaw,  that  if  they  joined 
in  such  act,  they  could  but  be  each  of  them 
l^iiihy ;  and  from  hence  it  follows,  that  on  such 
indictment  or  information  some  of  the  defen- 
dants may  be  acquitted,  and  others  convicted ; 
for  the  law  looks  on  the  charge  as  several 
against  each,  though  the  words  of  it  purport 
only  a  joint  charge  against  all. 

*«  But  where  the  offence  indicted  doth  not 
wholly  arise  from  the  joint  act  of  all  the  de* 
feodants,  but  from  such  act  joined  with  some 
personal  and  particular  defect  or  omission  of 
each  defendant,  without  which  it  would  be  no 
offence,  as  the  following  a  joint  trade  without 
having  served  a  seven  years  apprenticeship  re- 
onired  b^  the  statute,  in  which  case  it  must  be 
toe  particular  defect  of  each  trader  which  must 
make  him  guilty,  ^nd  one  of  them  may  offend 
affainst  the  statute,  and  the  others  not,  the  in* 
dictment  or  information  must  charge  them  se- 
veraUy  and  not  jointly ;  for  it  is  absurti  to 
charge  them  jointly,  because  the  offence  of 
each  defendant  arises  from  a  defect  peculiar  to 
himself.  And  for  the  like  reason  a  joint  in- 
dictment against  several,  for  not  repairing  the 
•treet  before  their  houses,  bath  been  quashed." 
fJeas  of  the  Crown,  book  3,  ch.  25,  §  89. 

• 

in  a  Case  in  Strange  (p.  991),  one  reason 
assigned  wh^  several  defendants  cannot  be 
jbined  in  one  mdictment  for  perjury  is,  that  the 
jury  might  on  the  trial  apply  to  all  evidence 
which  is  but  evidence  against  one.  I  recollect 
that  in  a  case  of  two  persons  tried  together 
at  the  Old  Bailey,  the  learned  and  experienced 
magistrate  who  presided  clearly  stated  in  his 
pharge  to  the  jury,  that  part  only  of  the  evi- 
dence given  was  applicable  to  both  the  pri- 
soners:-notwithstanding  which,  when  theju- 
i:ors,  who  had  brought  in  a  verdict  of  guilty 
gainst  both,  were  questioned  as  to  the  ground 
on  which  they  proceeded,  it  appeared  that  they 
had  applied  against  both  prisoners  the  whole 
evidence  given;  so,  after  farther  instruction, 
they  amended  their  verdict,  and  convicted  one 
and  acquitted  the  other  prisoner.  At  the  end 
of  the  Case  of  Noble,  Salisbury,  and  Sayer, 
Tol.  15,  page  731,  is  an  argument,  (qu.  oom- 
]N>sed  by  Emlyn),  to  prove  that  any  man, 
though  jointly  indicted  with  others  in  the  t^me 
mdictment,  may  of  right  iniift  to  be  tried 
Wgly. 


X.  C.  /.  Have  yoa  any  witnesses,  or  any 
body  to  speak  for  you  ? 

Ivoodtmme.  My  lord,  here  are  my  two  daogb«  • 
ten  in  the  Court ;  I  desire  your  hirdiihip  weuld: 
be  pleased  to  hear  them,  Ann  Woodbmne  and 
Sarah  Woodbume.    (Who  being  caHcd,  ap« 
peered,  and  were  sworn.) 

X.  C.  /.  What  say  you,  Ann  Woodbume  P 

Ann  Woodbume.  On  the  Wednesday  beforo ' 
New-year's- day  Coke  sent  for  my  ikther  hr^ 
bis  boy ;  I  told  the  boy  my  father  was  hi  bed, 
and  sick  of  an  ague,  and  could  not  come.    Tho- 
boy  came  again,  and  said,  my  father  most  by 
all  means  come ;  but  he  wend  not  then  go  ;^ 
but  he  went  to  him  on  New-year's-day  in  the* 
morning,  and  came  home  again.    About  five 
or  six  o'clock  in  the  CTening,  ray  father  went 
out  with  a  hook  in  his  hand  ;  and  he  said,  ho 
should  not  be  at  home  till  eleven  or  twelve  at 
night ;  and  if  any  body  came  for  him,  he  bid^ 
us  not  take  any  notice  but  that  he  was  at  home. - 
We  thought  he  took  the  hook  to  cut  some' 
wood  with. 

X.  C.  /.  Have  you  any  thing  more  to  say  P 

Ann  Woodbume.  When  my  mother  died,  1 
went  to  Mr.  Coke's  to  borrow  5f .  of  him,  to 
have  the  great  belt  toll  for  my  mother,  and 
told  him,  that  my  father  would  pay  him  again. 
He  said,  what  signified  the  ringing  of  th» 
great  bell  ?  Her  soul  would  be  never  nis  better 
for  it ;  but  if  he  will  satisfy  me  in  my  request^ 
he  shall  have  five  times  five  shillings. 

X.  C.  /.  What  say  you,  Sarah  Woodbume^ 

Sarak  Woodbume.  Coke  did  frequently  send 
for  my  father  at  all  times,  both  of  day  and 
night ;  and  he  would  often  come  to  my  father, 
and  when  he  came,  they  would  go  out,  and 
walk  down  the  back-side,  and  talk  together. 
Afler  this  fact  was  done,  Coke  sent  his  boy  fbi' 
my  father,  and  the  boy  said,  they  must  not  go 
together ;  for  if  they  did,  people  would  tak» 
notice  of  them. 

X.  C.  /.  Woodbume,  have  you  any  things 
more  to  say  P 

Ifooi^^rne.  This  day  nine  weeks,  which 
was  a  week  after  the  &ct  committed,  Coke 
sent  fbr  me,  and  said,  John,  1  wish  yoa  would 
have  done  the  thing  I  ordered  you;  but  you 
have  beeo  before  alderman  Wright  and  the 
recorder,  and  have  told  your  story  well ;  'but 
bold  yon  fast,  they  will  examine  you  again ;  \ 
shall^ 

X.  C.  /.  This  is  subsequent  to  the  fact,  and 
is  not  evidence  against  Coke.  If  you,  Wood* 
burne,  have  done,  then  Mr.  Coke,  what  have 
you  to  say  for  yourself? 

Coke,  May  it  please  your  lordship,  I  am 
much  ashamed,  and  very  unable  to  defend 
myself;  I  am  ashamed  to  think  1  should  be 
concerned  in  so  heinous  a  crime  against  Mr, 
Crispe's  life ;  1  am  even  confounds  at  it ;  \k 
is  indeed  a  very  great  crime,  and  I  know  not 
what  to  say  for  myself.  As  fbr  Woodbume^ 
he  hath  asserted  against  me  several  things  that 
are  false. 

X.  C.  J.  I  have  told  the  jury,  that  whijft  h^ 
hath  laid  is  no  evidence  against  you.  '  *" 
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Coke.  When  I  fint  speke  of  this  matter  to 
Woodhoroe,  he  said,  he  should  valor  it  no 
more  than  the  cutttog  off  the  head  of  a 
dog*.  1  did,  indeed,  go  oat  with  Mr.  Crispe 
thatnicfbt,  but  rwasnotaear  him  when  Wood- 
harae  atmek  him,  bat  retreated  to  my  own 
hoose  in  a  moment.  My  lord,  I  am  rery  Sea<- 
sible  that  a  point  of  law  may  arise  on  the  sta- 
tate  whereon  1  am  indicted. 

L.C.J.  Whereon? 

Voke.  With  respect  to  ra}r  intention. 
'L.C.J.  Your  mtention  is  matter  of  fact, 
and  most  he  tried  bytbe  jary;  whether  your 
intent- was  to  maim  and  disfigme,  this  doth  not 
seem  to  me  to  be  a  point  of  law  ;  if  there  be 
9aj  point  of  law  that  shall  arise,  yon  shall  have 
cooBsel  to  speak  to  it;  bat  whether  you  slit 
Mr.  Crispe's  nose  with  an  intention  to  cusfigure 
Ibb,  is  a  matter  of  fhet. 

Coke.  My  intent  was  to  kill  Mr.  Crispe,  and 
not  to  maim  or  disfigure  him.* 

L.  C  J.  But  that  is  the  question  the  jury 
are  to  try,  whether  you  did  not  of  malice  sht 
his  nose,  with  an  intent  to  disfigure  him  ?  If 
the  joiy  do  not  find  that  you  so  did>  you  must 
hn  aoqaitled  on  this  indictment.  Supposing' 
jomt  design  was  to  kill,  yet  your  design  might 
be  lifcewise  to  maim ;  and  this  the  jury  must 
try ;  this  is  matter  of  fact  for  their  consi- 
doration. 

Ccke,  This  is  a  rery  penal  statute,  and  I  am 
niaUe  to  plead  my  own  cause ;  I  beg  your 
lirdabip  to  assign  me  counsel. 

JL  C.  J.  If  any  point  of  law  doth  arise  upon 
the  statote,  you  shall  hare  connsel ;  but  as 
yet  there  is  nothing  bat  matter  offset ;  whe- 
ther the  fact  proved  doth  support  the  charge 
In  the  indictment ;  or,  In  other  words,  whether 
theevideoGe  be  sufficient  to  ipake  good  the 
charge ;  this  must  be  lefl  to  the  Jury  ;  I  will 
stale  the  fact  to  them,  and  they  are  on  their 
oaths  to  gire  in  their  verdict. 

Coke,  This  is  a  very  penal  statute,  and  I 
cannot  argue  it  for  myself;  1  hope  your  lord- 

*  As  to  the  law  upon  this  subject,  kee  Haw- 
knaVi  Pleas  of  the  Crown,  book  1,  ch.  55, 
sect.  8.  ^*  Upon  this  Case,'.'  says  Mr.  East 
iprown  Law,  chap,  f,  sect.  6.)  **  Mr.  Justice 
Tatea  has  observed,  that  it  seemed  to  him  that 
due  whole  aim  of  this  defence,  allowing  the  in- 
tention to  be  what  the  prisoners  contended,  was 
■HofEcieiit ;  and  that  an  intention  of  violence 
more  criminal  and  malignant  could  not  excuse 
them  firom  one  that  was  less  so.  Yet  on  the 
conference  of  the  judges  on  CarroPs  Case, 
WiHes  J.  and  Eyre  B.  expressed  some  dissa- 
tidii^ion  with  this  case,  and  thought  at  least 
that  the  construction  ought  not  to  be  carried 
fivther."  Lord  Bacon's  is  a  good  rule,  that  cri . 
niiBa] statutes  should  not  be  extended  by  equity. 
ll  is  (^ervabte  that  neither  in  this  part  of  the 
trial  nor  in  directing  the  juiy  did  L.  C.  J.  King 
■do|it  aa  applicable  to  this  case,  the  reasoniuff 
vfaiefa  is  set  forth  in  the  conclusion  of  the  sixth 
metioa   of  Mr.  East's  Seventh  chapter  above 


ship  will  assign  me  counsel ;  this  is  thtf  firrt* 
indictment  that  aver  w^s  upon  this  statute. 

X.  C.  J.  What  do  the  king's  counsel  bot 
toU? 

Seij.  Selby,  After  so  full  an  answer  al  your 
lordship  has  given,  I  think  it  hot  vain  to  aajr 
any  thmg ;  1  always  thought  that  no  matter 
of  law  could  ari«e  upon  this  fact  and  indict- 
ment, for  Woodburne  did  the  fact  of  malice' 
fore-thougbr,  by  lying  in  wait,  and  with  an  in* 
tentibn  to  maim  ;  Mr.  Coke  was  aiding,  abet« 
ing,  and  privy  to  the  fact :  therefore,  though, 
it  was  an  intent  to  kill,  it  must  be  to  maim 
also ;  he  conld  not  intend  to  kill  him  with  snck 
an  instrnmeut,  without  intending  to  maim  hint 
first;  and  therefore,  if  there  were  two  inten- 
tions, and  but  one  executed,  there  is  no  pre*' 
tence  to  say,  that  what  was  execnted  was  not 
intended.  Mr.  Coke  says,  that  never  was  any 
indictment  before  upon  this  statute;  if  not^  it 
must  be  because  no  man  before  ever  thought  of 
being  guilty  of  so  horrid  an  action. 

X.  C.  J.  If  any  point  in  law  doth  arise  yon 
shall  have  counsel:  but  the  fact  must  be 
agreed  and  stated,  before  the  law  can  come  in 
debate.  You  say,  your  intent  was  only  to 
murder ;  but  that  is  not  yet  agreed  or  found 
to  he  the  fact :  it  is  the  point  now  la  trial, 
whether  you  did  it  not  with  an  intention  to 
maim  or  disfigure ;  and  according  as  that  in** 
tentbn  shall  appear  (o  the  jury,  so  will  tbe^ 
dther  acquit  or  convict  you  ;  therefore,  if  you 
have  any  thing  more  to  say,  1  desire  yon  to 
goon. 

Coke,  I  submit  to  yonr  lordship's  jndgmenh 

X.  C. /.  Gentlemen  of  the  jury,  this  is  ah 
indictment  of  the  prisoners  at  the  bar,  Jobv 
Woodburne  and  Arundel  Coke,  for  felony,  by 
lying  in  watt,  and  purposely  and  maliciously 
sKtting  the  nOse  of  Edward  Crispe,  with  in« 
tention,  in  so  doing,  to  maim  or  disfigure  the 
said  Edward  Crispe.  John  Woodburne  is  in- 
dicted for  the  principal  actor,  or  the  person 
who  did  the  fact;  and  Arundel  Coke  is  in- 
dicted for  being  present,  aiding,  and  abetting. 
This  indictment  is  founded  on  a  statute  made 
in  the  32nd  year  of  king  Charles  the  second, 
entitled,  **  An  Act  to  prerent  malicious  maim- 
ing and  wounding ;"  whereby  it  is  enacted,  that 
if  any  person  or  persons,  from  and  after  the 
24th  day  of  June,  in  the  year  of  our  Lord 
1671,  ou  purpose,  apd  of  malice  fore- thought, 
and  by  lying  in  wait,  should  unlawfully  cut 
out,  or  disable  the  tongue,  put  out  an  eye, 
slit  the  nose,  cut  off  a  nose  or  lip,  or  disable 
any  limb  or  member  of  any  subject  of  bis  ma- 
jesty, with  intention  in  so  doing  to  maim  or 
disngure,  in  any  the  manners  before-mentioned,' 
'  such  his  majesty's  subject;  that  then,  and  kt 
every  such  case,  the  person  or  persons  so 
offending,  their  counsellors,  aiders  and  abettort 
(knowing  of,  and  privy  to  the  oflence,  aa 
aforesaid)  shall  be,  and  are  thereby  declared  to 
be  felons,  and  shall  suffer  as  in  cases  of  felony^ 
without  beaeifit  of  the  clergy.  Now  the  ques- 
tion on  this  indictment,  is,  whether  John 
Woodbame  did  dn  purpose,  and  ifff  malM 


75] 


8  GEORGE  L      Trial  of  John  Woodhunte  and  Arundd  Coke,      [76 


I 


\ 


fore-tboog^ty  and  b^  Iving^  id  wait,  udUw 
fully  slil  the  noae  of  EcTivard  Crwpe,  with  an 
iqleotioD  to  maim  or  ditfiffttre  him  therdn  ? 
And,  whether  Arundel  Coke  was  feloniouBlv 

Keaent  at  the  fact,  atdiug  and  abetting^  Woo^ 
roe  in  the  commiesion  and  perpetration  of 
it  ?  To  make  out  this  matter,  several  witnesses 
have  been  called ;  the  first  witness  was  Ed- 
ward Crispe  Mmself,  who  informs  you,  that 
Arundel  Coke  married  his  sister,  and  Mr. 
Brown,  Coke's  sister;  and  that  last  New- 
year's- day  they  were  invited  to  sup  at  Mr. 
Coke's ;  and  that  before  supper  Mr.  Coke  pro- 
posed to  ffo  to  Mrs.  Monke's ;  and  that  after 
supper,  about  ten  o'ckick  i^t  night,  Mr.  Coke 
called  Mr.  Crispe  out  of  the  parlour  to  go  to 
^is  Mrs.  Monke's ;  and  that  when  they  had 
walked  three  or  four  turns  before  the  bouse 
where  Mrs.  Monke  dwelt.  Coke  stood  still, 
and  made  a  noise  like  a  hallooing,  which 
made  Mr.  Crispe  afraid,  being  dan,  so  be 
made  toward  the  wall ;  but  in  a  quarter  of  a 
minute's  time,  a  man  came  and  knocked  bim 
down :  who  that  man  was,  nor  what  was  then 
further  done  to  him,  he  could  not  then  tell, 
because  by  the  blow  he  lost  his  senses  for  some 
time ;  but  afterwards  he  got  up  again,  and  re- 
turned to  Mr.  Coke's  house,  tVom  whence  he 
came,  but  in  a  sad  condition,  much  wounded 
and  bloody,  where  Mr.  Sturgeon  the  surgeon 
came  to  him,  from  whom  yon  ha?e  the  par- 
'  ticulars  of  his  case.  He  sajrs,  that  Coke  was 
close  bv  him  when  he  was  knocked  down ; 
but  dill  not  hear  Coke  sav  any  thing.  He 
also  says,  that  upon  his  deatn  100/.  per  annum 
would  have  gone  to  Coke's  wife,  as  one  of  his 
sisters  and  co-heir. 

The  next  witness  is  Mr.  Brown,  who  mar- 
ried  Coke's  sister;  and  he  savs,  that  he,  his 
wife  and  daughter  were  infited  to  sup  at  Mr. 
Coke's  the^  cTening  of  New-vear's-cwy ;  that 
be  came  about  six  o'ckwk,  and  found  nr.  Coke 
and  Mr.  Crispe  drinking  a  glass  of  wine  in  the 
parlour  before  supper ;  that  he  sat  down  and 
drank  with  them  till  supper,  that  after  supper 
they  three  came  into  the  ^parlour  again,  and 
some  time  after  Coke  went  out  of  the  room, 
and  then  came  back  again,  and  called  Mr. 
Crispe  out  of  the  room,  who  followed  him; 
that  Coke  returned  again  in  about  ten  minutes, 
and  seemed  to  be  out  of  breath,  as  if  he  had 
lieen  walking  faster  than  ordinary ;  that  Coke's 
bouse  is  distant  from  the  church-yard  about 
twice  the  length  of  the  shire- house;  that 
Coke,  after  he  came  in,  drank  a  glass  of  wine ; 
and  that  Brown  asked  Coke  what  was  become 
of  Mr.  Crispe ;  and  that  Coke  said,  he  be- 
'  lieved  be  was  gone  home  in  the  dark ;  and  that 
in  about  two  or  three  minutes  after  BAr.  Crispe 
(ame  in  much  wounded  and  blo^y ;  and  that 
it  was  about  half  an  hour  between  the  time  of 
Mr.  Crispe's  going  out  and  returning  again. 

Mr,  Sturgeon  the  sun;eon  swears,  that  being 
tent  for,  he  came  to  Mr.  Crisoe  about  eleven 
9*clock  that  night ;  that  he  had  lost  %  great  deal 
of  blood,  and  was  very  much  wounded ;  and 
that  in  the  whole  be  had  reoeiTed  fe?en  dis- 


tinct woonds,  which  he  apprehends  were  by  so 
many  sevieral  blows.    He  hath  given  you  a- 
particular  description  of  the  several  wounds;  ■ 
the  second  wound  is  that  which  is  all^^  to  be 
within  this  statute.     He  tells  yon,  that  this 
wound  divided  the  right  side  of  the  nostril ;  and 
that  though  the  edge  of  the  nose  was  not  cut 
through,  yet  it  was  cut  through  in  another  - 
place ;  the  nose  was  slit ;  there  was  a  cut  from  . 
without  into  the  nostril:  indeed  the  slit  was  not 
▼^y  great,  for  he  sewed  it  up  with  one  stitch ; 
but  be  is  sui^  that  a  slit  there  was,  and  ywL 
have  seen  Mr.  Crispe's  nose.    Now  the  'slitting 
of  the  nose  is  one  of  the  particular  facta  men- 
tioned in  the  statute. 

Mr.  Willet  the  constable  swears,  that  he  was 
with  Woodbitme  after  his  commitment,  and 
that  he  told  him,  he  was  concerned  in  the 
wounding  Mr.  Crispe ;  that  he  had  been  there 
waiting  for  that  purpose ;  and  that  when  Coke 
wbistldl  to  bim,  he  went  up  and  made  the  aa- 
sault  upon  Mr.  Crispe  with  an  hook  or  bill, 
that  was  new- ground  for  that  purpose,  and  di<»  • 
rected  him  where  to  find  it  at  his  house,  which 
he  accordingly  did,  and  brought  it  to  Wood* 
bume,  who  said  that  was  the  hook  ;  and  the 
hook  bath  been  now  produced  before  you,  and 
you  have  seen  it. 

The  next  witness  is  Mr,  Wetherell  the  gaoler, 
who  swears,  that  the  day  after  Coke  was  com* 
mittedto  his  custody,  Coke  sent  for  him  up 
into  bis  chamber,  and  told  bim,  that  he  andf 
Woodburne  had  bad  a  design  to  murder  Mr, 
Crispe,  and  had  attempted  it  several  times,  and 
desired  bim  to  go  and  secure  Woodburne  s 
which  be  accordingly  did.  He  hath  given 
you  an  account  how  and  in  what  manner  he 
secured  him;  and  he  swears  moreover,  that 
Coke  told  bim  several  times,  that  be  had  a  de- 
sign to  murder  Crispe,  and  that.^e  employed 
Woodburne,  and  delivered  Crispe  into  his 
hands ;  that  Woodburne  did  it  with  an  hook, . 
and  that  he  bade  Woodburne  to  cut  his  wind- 
pipe ;  and  that  if  Woodburne  had  not  been  a , 
cow*  hearted  dug,  he  would  have  so  done,  and 
secured  Crispe  from  telling  tales.  Wetherell 
likewise  swears,  that  Coke  told  liim,  that  he 
called  Crispe  out  of  his  house,  went  into  the 
church-yard  with  him,  and  there  delivered 
Um  into  Woodbume's  hands ;  and  he  farther 
swears,  as  to  Woodburne,  that  Woodburne 
owned  that  he  and  Coke  bad  lain  in  wait  se- 
veral times,  and  at  several  places,  to  murder 
Mr.  Crispe ;  and  as  to  this  particular  fact,  he. 

Sive  him  this  account,  that  he  struck  bim  a 
ow  with  a  hook,  and  that  not  quite  striking, 
him  down,  be  gave  him  a  second  blow ;  and 
that  as  Crispe  was  falling,  he  cried  out,  God 
damn  him ;  and  that  then  it  grieved  him  to  kill 
a  man  with  an  oath  in  his  mouth. 

Robert  Moon  swears,  that  when  he  heard 
what  was  beftkllen  Mr.  Crispe,  he  said,  that  he 
knew  the  person  that  did  the  fact,  or  bim  who 
employed  the  person  ;  and  the  reason  was,  be-, 
cause  about  three  years  and  a  half  before  Mr. 
Coke  sent  for  him.  and  told  him,  that  be  wished 
Mr.  Crispe  cot  of^  the  world,  and  that  soma* 
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My  wootil  knock  him  od  the  head ;  and  that 
when  he  aaked  him  what  advantage  that  wooM 
be  to  him?  Be  repUed,  a  very  good  estate; 
and  afterwards  told  him,  he  did  not  vakie  ten  or 
twenty  guineas  to  knock  him  in  the  head: 
This  nuuie  Moon  reflect  upon  himself,  and  was 
eoncenwd  that  he  should  na?e  such  an  opinion 
of  him;  and  thereon  told  him,  that  he  would 
net  kill  the  greatest  villain  in  the  world  for  ten 
sacfa  towns  as  Bnry. 

John  Carter  shears,  that  on  Friday  before 
New- year's- day  last.  Coke  sent  Woodbome  to 
him,  to  tell  him  that  his  master  Coke  wanted  to 
speak  with  him ;  that  thereon  he  went  to  his 
hoose,  and  was  ordered  to  come  up  to  him  in 
his  ehamfaer,  which  he  did ;  and  there  Coke 
first  enquired,  whether  be  could  help  him  to  a 
good  strong  horse  ?  And  then  told  him,  that  he 
heanl  he  had  lost  much  of  his  business ;  he 
had  DO  iron,  nor  coal ;  and  tluit  he  had  a  thing 
in  agitation  that  would  make  a  man  of  him  as 
king  aa  be  lived ;  and  thereon  asked  him,  whe- 
ther he  could  keep  a  secret,  and  one  of  the 
hwgest  secrets  in  the  werklP  And  upon  his 
trainghioi  that  he  could,  he  asked  him  whether 
he  ooold  cot  five  or  six  men's  beads  off  without 
scruple  of  conscience  ?  And  when  he  told  him 
that  that  was  too  much  for  a  man's  conscience 
is  boar,  be  told  him,  there  were  those  above, 
oseaiiing  the  South-sea  gentlemen,  who  hail 
done  ten  times  worse,  mined  fiunilies,  and  beg- 
fsied  gentlemen ;  and  that  to  cut  men's  heads 
off  was  hut  a  trifle  to  them.  That  hereon 
Carter  Urid  him,  he  believed  he  spoke  only  in 
joke,  and  by  way  of  merriment;  but  Coke 
sflked  him,  whether  bethought  he  sent  for  him 
only  by  way  of  iokeP  And  then  asked  him, 
whether  be  could  cut  off  one  man's  head  with- 
ent  scruple  of  consdenoeP  And  when  Carter 
tsM  bim,  No :  Then  Coke  told  him,  if  he  could 
not  cnt  oif  a  roan's  bead,  and  lay  it  down  on  a 
IsMe  before  him,  he  was  not  for  his  turn ;  and 
then  gave  him  a  gUas  of  brandy,  and  bid  him 
consider  irfit  for  a  day  or  two,  aind  if  he  could 
«ttt  off  a  man's  head  without  scruple  of  con- 
acieBce,  he  should  have  plenty  of  gold  and 
silver,  and  any  thing  else  he  should  ask: 
Whereto  Carter  replying,  that  he  needed  no 
eonsMleration,  he  could  not  do  it ;  then  he  bid 
bun  aend  Woodbumeto  him ;  which  he  did. 

1b  all  this  discourse  between  Carter  and 
Coke  I  do  not  find  that  Crispe  was  the  person 
aaoied  on  whom  this  outrage  should  be  com- 
milted  ;  but  Carter,  who  is  a  tenant  of  a  house 
of  Mr.  Crispe's,  says,  that  Coke  told  him  he 
heard  the  boose  was  out  of  repair;  that  it 
would  be  his  after  Mr.  Crispe ;  and  asked  him, 
whether  he  would  not  like  it  better  for  Coke  to 
beep  it  in  repair,  as  he  had  done  before,  whilst 
he  was  Crispe's  steward  ? 

This  is  the  substance  of  the  evidence  given 
ogainst  the  prisoners  at  the  bar,  to  prove  that 
tii^  maliciously,  and  bv  lying  in  vrait,  have 
sfit  Hr.  Crispe'snosewitn  an  intent  to  disfigure 
hoBtbereio. 

Woodbitnie  doth  not  'deny  the  general  fact, 
Cbit  ii^  the  designed  lying  in  wait  to  assault 


Mr.  Crbpe,  nor  the  cutting  or  knocking  bim 
down  witn  bis  hook ;  his  confession  is  not  evi- 
dence against  Coke,  but  it  is  against  himself; 
and  you  hear  what  he  hath  owned ;  that  last 
barley- harvest  Coke  sent  for  bim  to  mend  his 
copper,  and  then  ordered  bim  to  meet  him  at 
another  place;  which  was  accordingly  done  j 
where  Coke  told  him,  that  he  had  a  thing  for 
him  to  do,  but  it  was  not  to  be  done  presently; 
and  if  he  would  do  it,  he  should  want  for 
nothioff.  And  when  he  asked  him  what  it  was  P 
He  said,  to  set  Crispe  aside,  tbiat  is,  to  kill  biro  ; 
and  Coke  gave  bim  eighteen  pence.  That  then 
he  told  him,  he  oould  not  do  it ;  that  Coke 
solicited  bim  several  times  afterwards  to  murder 
Crispe ;  the  particulars  whereof  I  do  not  enu* 
merate,be(Bausetbey  principally  relate  to  Coke, 
against  whom  it  is  notevioence;  but  yet  tbey 
so  for  relate  to  Woodbume,  as  to  shew  his 
knowledge  and  deliberation  in  this  matter; 
therefore  to  come  to  the  day  whereon  this  fact 
was  done,  Woodbume  saith,  that  about  eight  or 
nine  in  the  morning  Coke  sent  for  him,  and 
told  him,  that  that  day  they  should  have  the 
foirest  opportunity  to  kill  Mr.  Crispe ;  and  it 
was  agreed  between  them,  that  Woodbume 
should  be  in  the  church«yard,  at  Mr.  Morriee's 
porch,  about  eight  o'clock  in  the  evening.  Ho 
accordingly  went  with  his  hedge*hook  or  bill, 
which  bath  been  here  producra.  Coke  came 
out  to  him  twice  by  hiinself,  and  the  third  time 
a  little  after  ten  o'dook  Coke  and  Crispe  came 
out  together ;  and  then  Coke  whistled,  which 
was  the  signal  between  them ;  and  thereon 
Woodbume  came  up,  and  owns,  that  with  bis 
book  he  cut  and  knocked  down  Crispe,  and 
that  though  he  never  heard  Crispe  swear  before, 
yet  that  now,  as  Crispe  was  foiling  he  sworn 
God  damn  him ;  whereon  be  gave  him  those 
several  other  wounds  and  blows  that  Crispe 
received;  and  then  reflecting  on  what  be  bad 
done,  immediately  went  to  his  own  house,  where 
he  was  about  to  take  a  rope  to  bang  himself.   • 

By  this  defence  of  Woodbume,  you  see  that 
he  doth  not  deny  the  assaulting  and  wounding 
of  Mr.  Crispe ;  but  that  that  he  chiefly  insistt 
on  is,  that  what  he  did  was  by  the  solicitation 
and  procurement  of  Mr.  Coke ;  which  ;«  no 
justincation  or  excuse.  However,  be  bath 
called  two  witaesses,  Ann^and  Sarah  Wood<« 
bume,  his  two  daughters,  to  prove  that  Coke 
did  frequently  send  for  their  father,  and  often 
came  to  him  at  his  own-  house,  and  would  be 
in  private  conference  together,  which  probably 
was  about  this  matter ;  hut  if  it  were,  this  only 
confirms  what  Woodbume  insists  on,  that  he 
was  solicited  and  hired  by  Coke  to  do  this  fact ; 
which,  as  I  said,  will  neither  justify  nor  excuse 
him ;  for  no  roan  is  to  obey  the  unlawful  com* 
mands,  or  hearken  to  the  illegal  advices  of  any 
other  person  whatsoever^ 

As  for  Mr.  Coke,  that  which  he  principally 
pnte  his  defence  upon  is,  that  bis  intent  waste 
kill  and  murder  Mr.  Crispe,  but  not  to  maim 
him,  or  to  lUt  his  nose,  or  to  disfigure  bim  in  so 
doing ;  and  therefore,  though  in  pursuance  and 
execution  of  the  attempt  to  murder  Mr.  Crispe, 
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they  «Ut  bis  nose,  or  miis^bt  thereby  disfieore 
bim,  yet  tbat  DOt  being'  their  intention  and  de- 
mg^f  he  is  to  be  acquitted  on  this  indictment, 
wherein  the  intent  of  the  party  is  one  of  the 
principal  ingfredients  to  make  hiisf^uitty.  This 
same  defence  will  serve  also  for  Woodburne, 
that  they  intended  to  murder,  but  not  to  maim ; 
and  if  they  did  maim,  it  was  with  ah  intention 
.to  fciU  and  not  to  disfij^me.  Now  this  indict- 
ment  is,  as  1  told  you,  foanded  on  the  2Snd 
'and  123rd  Gar.  S,  c.  1,  for  that  on  purpose,  of 
malice  fore-tboug^ht,  and  by  Jying  in  wait  thf> 
prisoners  did  unlawfully  and  feloniously  slit  the 
nose  of  Edward  Crispe,  with  intention  in  so 
doinff  to  maim  or  disfi^re  him.  Woodbunie 
is  cluirged  as  the  actor  or  principal  anient,  Coke 
as  being  present,  aiding,  and  abetting;  which 
in  point  of  law,  is  the  same,  as  to  the  guilt  aikl 
conscience,  both  being  in  law  principals. 
,  That  this  attempt  on  Mr.  Crispe  was  de- 
mgned,  malicious,  and  by  lyingin  wait,  the  e?i- 
dence  is  very  strong ;  there  has  been  also  rery 
strong  e\  idence  given,  that  the  nose  of  Mr. 
Crispe  was  slit  by  Woodburne,  and  that  Coke 
was  present  on  the  same  d^ign  with  Wood- 
burne. 

But  the  thing  chiefly  insisted  on  is,  that  the 
8littin|f  of  Mr.  Crispe's  nose  was  not  with  an 
intention  in  so  doing  to  maim  or  disfigure  him ; 
and  if  it  were  qot  with  that  intent,  then  the  pri- 
■oners  will  not  be  guilty  upon  this  indictment. 

Now,  gentlemen,  what  the  intent  of  these 
persons  was  in  slitting  Mr.  Crispe's  nose,  you 
are  to  try;  this  is  a  matter  of  fact  for  your 
consideration  and  detenninatlon :  it  is  the  same 
in  other  felonies,  where  the  intent  of  the  psrty 
inakes  jthe  crime.  Burglary  is  breaking  open 
an  house  in  the  night  time,  with  an  intent  to 
commit  a  felony ;  though  no  felony  be  com- 
nitted,  yet  if  there  was  an  intent  to  do  it,  it  is 
burglary ;  which  intent  is  to  be  tried  by  the 
jury.  Larceny  or  theft,  is  taking  away  ano^ 
ther  man's  goods,  with  an  intent  to  steal ;  if  it 
were  without  such  an  intent,  it  would  only  be  a 
Irsspass  and  no  larceny ;  but  whether  it  were 
or  were  not  with  puch  an  intent,  is  a  matter  of 
fiict  to.  be  enquired  into  and  determined  by  the 
jury.  Nay,  the  intent  is  no  necessary,  in  all 
felonies,  that  a  person  who  hath  no  intent  or 
design,  as  a  madman,  lunatic,  infant.  See. 
cannot  commit  felony  for  that  very  reason ; 
because  he  cannot  have  any  intent  or  design  in 
bis  actions.  So  that  in  this  case  you  are  to  try 
BO  other  matter  than  what  is  tried  in  other 
felonies,  viz.  the  intent  of  the  party. 

Now,  how  is  the  intent  of  the  party  dis* 
covered  in  other  cases?  by  the  facts  tbem- 
•elves,  by  the  precedent,  conconiitaat  and  sub- 
sequent circumstances  of  the  facts,  by  the 
manner  of  doing,  and  the  like. 

There  are  some  cases  where  an  unlawful  or 
felonious  intent  to  do  one  act,  may  be  carried 
over  to  another  act,  done  in  prosecution 
thereof;  and  such  other  act  will  be  felony,* 

*  See  Leach's  Hawkins's  Pleas  of  the  Crown^ 
lH>pkl,c.89,  §ia. 


because  done  in  prosecntion  of  an  nniawiiil  or 
felonious  intent.  As,  if  a  man  shoots  at  a 
wUd  fowl,  wherein  no  man  bath  any  property, 
and  by  such  shooting  happens  nnaivares  to  kdl 
a  man  ;  this  homicide  is  not  felony,  but  only 
a  misiad  venture  or  chance-medley,  b^auae  it 
was  an  accident  that  happened  in  the  doing  of 
a  law  fill  act :  but  if  this  man  had  shot  at  a 
tame  fowl,  wherein  another  liad  property,  but 
not  with  intention  to  steal  it,  and  by  such  8bool> 
ing  had  accidentally  killed  a  man,  he  would 
then  have  been  guilty  of  maaslaul  liter,  be^ 
cause  done  in  prosecution  of  an  unhiv^ul  actioc^ 
viz.  committing  a  trespass  on  another's  pr»< 
perty  :  but  if  he  had  had  an  intention  of  stealing 
this  tame  fowl,  then  such  accidental  killing  of 
a  man  would  have  been  murder,  because  done 
in  prosecution  of  a  felonious  intent,  viz.  an  in* 
tent  to  steal.  So  a  man  of  malice  intends  to 
bum  one  house,  in  execution  thereof  he  happens 
to  born  another  house ;  this  is  a  malicious  and 
felonious  burning  of  this  other  house,  because 
sprung  oot  of  a  malicious  and  felonious  intent. 
The  liae  may  be  instanced  where  poison  is  in- 
tended  to  be  given  to  one  person,  and  another 
takes  and  eats  it,  and  thereby  dies.  And  other 
cases  there  ace  of  the  like  nature,  where  acts 
done  in  prosecutioo  of  felonious  intents,  partioi^ 
pate  of  tne  nature  of  their  original  from  whenos 
they  spring. 

fiut  now  the  indictment  on  this  statute  is  lor 
a  certain  particular  intent ;  for  purposely,  ma- 
liciously,  and  by  lyin^  in  watt,  slitting  Mr. 
Crispe's  nose,  with  an  intention  in  so  doio^  tt^ 
maim  or  disfigure :   and  you  are  to  consider, 
whether  the  ingredients  necessary  to  make  this 
a  felony  within  the  statute,  have  been  proved  to 
your  satisfaction.     The  facts  necessary  to  ba 
proved  an  this  indictment  are,  that  on  purpose^ 
and  of  malice  fore- thought,  and  by  lying  iia 
wait,  they  uolawfuljy  slit  the  nose  of  Mv. 
Crispe,  with  intention  in  so  doin^  to  maim  or 
disfigure.    As  to  the  fiict  of  slittmg  the  nose^ 
that  is  direcUy  and  positively  sworn :  thens 
can  be  no  doubt  but  that  it  was  an  unlawful, 
slitting.    Then  the,  next  thing  for  your  consi>- 
deration  will  be,  whether  this  unlawful  slittinfp 
was  on  purpose,  of  malice  fore-thought,  and 
by  lying  in  wait?  As  to  this,  a  great  deal  oF 
evidence  hath  been  given ;   and  what  passed 
before,  and  at  the  time  of  the  fact,  will  guide 
you  herein .   And  if  on  a  review  of  the  evidence^ 
you  shall  be  of  opinion,  that  this  unlawful  slit«» 
ting  of  the  nose  was  on  purpose,  of  malice  fore- 
thought, and  by  lying  in  wait  * ;  then  the  nex^ 
question  will  be,  whether  this  was  an  intentioia 
to  disfigure?  Facts  do  in  some  measure  ex<- 
plain  themselves ;   and  the  circumstances  pre- 
ceding and  accompanying  those  facts,  and  the 
manner  of  doing  them,  do  many  times  more 

^  As  to  what  is  or  not  a  lying  in  wait  witfaim 
this  statute,  see  in  Leach,  the  Cases  of  Williana 
Lee,  O.  B.  July,  1763,  of  Thomas  Tickner^ 
Feb.  1778,  and  of  John  Mills,  April,  178S,  cit'. 
in  a  note  to  Tickner'if  Case ;  and  £ast's  PK  Cr. 
cIl  7»st»5, 6.        ».••'.• 
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My  eipluii  and  ctedare  tb6  intent  of  the  party. 
The  prisoner,  Mr.  Coke,  (which  defence  soes 
Ml  to  him  and  Woodburne)  insists,  that  their 
iileodnn  was  to  murder,  and  not  to  maim ;  and 
that  if  they  did  maim  or  slit  the  nose,  it  was 
with  an  intention  to  Icill,  and  not  with  an  in- 
tention to  maim  or  disfigure.  On  the  other  side, 
it  is  insisted  on  by  the  king's  counsel,  that 
thongh  the  ultimate  intention  liiight  be  to  mur- 
der, yet  there  might  be  also  an  intention  to 
nsim  and  disfigure ;  and  though  the  one  did 
■ot take  efiect,  vet  the  other  ought:  an  inten- 
tisn  to  kill  doth  not  exclude  an  intention  to 
Buim  and  disfigure.  The  instrument  made  use 
of  in  this  attempt  was  a  bill  or  bedging-hook, 
which  in  its  own  nature  is  proper  for  cutting 
and  maiming- ;  and  where  it  dotn  cut  or  maim, 
dsth  aecessarily.and  by  consequence  disfigure. 
The  attempt  intended  on  Mr.  Crispe  was  im- 
medialely  to  his  person,  to  do  him  a  personal 
EDJury.  Besides,  the  manner  of  doing  and  per  • 
petrating  this  fact  is  proper  to  be  considered ; 
that  it  was  done  by  violence,  and  in  the  dark, 
where  the  assailant  could  not  well  make  any 
dktinction  of  blows ;  but  knocked  and  cut  on 
any  part  of  Mr.  Crispe's  body,  where  he  could, 
itf  he  had  sunk  him  down,  and  done  to  him 
whatever  else  he  pleased.  And  if  the  intention 
waa  to  murder,  yon  are  to  consider,  whether 
the  Bseans  made  use  of  in  order  to  effect  and 
aceompiish  that  murder,  and  the  consequences 
of  those  means  were  not  in  the  intention  and 
dei%n  of  the  party ;  and  whether  every  blow 
and  cot,  and  the  consequences  thereof,  were 
Dot  intended,  as  well  as  the  6nd  lor  which  it  is 
nOcged  those  Mows  and  cuts  were  giren  f 

AJI  these  sereral  things,  which  I  have  men- 
tioned, are  proper  for  your  cooaderation :  you 
wHt  add  them  to  your  own  obserTations ;  and 
\lt  upon  the  whole,  you  are  satisfied  from  the 
efidenee,  that  WoodlMirne  did  on  purpose,  and 
•f  malioe  fore-thought,  and  by  lying  in  wait, 
~  kwfolly  slit  the  nose  of  Ed  ward  Crispe,  with 
in  so  doing,  to  maim  or  disfigure ; 

that  Arundel  Coke  was  feloniously  present 
at  the  commission  of  this  fact,  and  aiding  and 
abelting  therein ;  then  you  will  find  them 
Gnilty :   but  if  this  hath  not  been  proved  to 

r  satislaction,  then  yon  are  to  acquit  them, 

find  tbem  Not  Guilty. 


QTben   the  Jury  withdrew  to  consider  of 
thetr  verdict,  and  in  about  half  an  hour  returned 


CL  €f  Arr.  Gentlemen,  answer  to  your 
wmm      Hrrr  (and  so  the  rest.) 

CL  cf  Arr.  Gentlemen,  are  you  all  agreed 
OB  veur  verdict  ?-* Jury.  Yes. 

tL  of  Arr,  Who  shall  say  for  you  ? 

Jury,  Our  foreman. 

CL  of  Arr,  John  Woodbame,  hold  up  thy 
(Which  he  did.)  Look  upon  the  pri- 
how  say  you?  Is  John  Woodburne 
Golty  of  the  felony  whereof  he  stands  indict* 
sd,  or  Not  Guilty  f -^Foreman,  Guilty. 

a.  of  Arr.  What  goods  or  «battete|  krads  or 
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Foreman,  None  to  our  knowledge. 
-  CL  of  Arr.   Arundel  Coke  alias  Cooke,  hold 
up  thy  hand.  (Which  he  did.)    How  say  yon  f ' 
Is  Arundel  Coke  alias  Cooke  Guilty  of  the  fe- 
lon v  whereof  be  stands  indicted,  or  Not  Guilty  f 

Foreman,  Guilty. 

CL  of  Arr,  What  goods  or  chattels,  lands  ot 
tenements  ? 

Foreman,  None  to  our  knowledge. 

CL  of  Arr,  Then  hearken  to  your  verdict, 
as  the  Court  hath  recorded  it.  You  say,  that 
John  Woodburne  is  Guilty  of  the  felony  where- 
of he  stands  indicted  :  you  say,  that  Arundel 
Coke  aliss  Cooke  is  Guilty  of  the  felonj 
whereof  he  stands  indicted ;  and  that  neither 
they,  nor  either  of  them,  had  any  goods  or 
chattels,  lands  or  tenements  at  the  time  of  the 
felony  committed,  or  at  any  time  since,  to  your 
knowledge.    And  so  you  say  all. 

Jury,  Yes. 

Coke,  I  desire  to  know  of  your  lordship, 
whether  the  nose  can  be  said  to  be  slit  withm 
the  meaning  of  this  statute,  when  the  edge  of 
it  was  not  cut  through  f  ■ 

L,  C  J,  It  is  true,  the  edge  of  the  note  was 
not  slit,  but  the  cut  was  athwart  the  nose ; 
which  cut  seimrated  the  flesh  of  the  nbse,  and 
cut  it  quite  through  into  the  nostril :  |bis  I  take 
to  be  a  slitting  of  the  nose*  ;  and  the  sui^eon 
swore  the  nose  was  slit. 

On  Wednesday,  the  14th  of  March,  John 
Woodburne,  Arundel  Coke  alias  Cooke,  and 
one  Edward  Shorter,  who  was  convicted  of 
-burglary,  were  brought  to  the  bar,  in  order  to 
receire  their  Sentence ;  and  the  Court  pro- 
ceeded thus : 

CL  of  Arr.  John  Woodburne,  hold  up  thjT 
hand.  (Which  he  did.)  Thou  hast  been  in^ 
dieted  of  felony,  on  the  statute,  for  purposely, 
maliciously,  and  b3r  lying  in  wait,  slitting  tfisi 
nose  of  Edward  Crispe,  gent,  with  intention  in 
so  doing  to  maim  or  disfigure  him.  Thou  hast 
been  thereupon  arraign^,  thou  hast  pleaded 
thereunto  Not  Guilty,  and  for  thy  trial  tboc^ 
hast  put  thyself  upon  God  and  thy  country  ; 
which  country  hath  found  thee  Guilty ; .  what 
hast  thou  to  say  for  thyself,  why  the  Court 
should  not  proceed  to  give  judgment  of  death 
upon  thee,  and  award  execution  according  to' 
the  law  ? 

To  which  Woodburne  said  nothing. 

CL  of  Arr,  Arundel  Coke  alias  Cooke,  hold 
up  thy  hand.  (Which  he  did.)  Thou  hast 
been  indicted  of  felony,  on  the  statute ;  for  be- 
ing feloniously  present,  aiding  and  abetting 
John  Woodbtirne,  in  purposely,  maliciously » 
and  by  lying  in  wait,  slitting  the  nose  of  Bi'- 
ward  Crispe,  gent,  with  intention  in  so  doin^; 

*  Whether  a  trans? erse  cut  is  a  slit,  v^9 
much  debated  in  Carrol's  Case,  July  Sessions 
at  O.  B.  1765.  See  East's  Pleas  of  the  Crown, 
chap.  7,  s.  3.  There  is  an  account  of  this  Case 
and  of  the  prisoners  in  the  Annual  Register  for 
1765,  p.  314.  See,  too,  in  Lcaeh,  Ticknet'a 
Case,  Or  B.  Februarv,  1778. 


•93 


8  GEORGE  L      Trial  of  John  Woodbum^  and  Arundel  Coke^     [8t 


to  maim  or  disfigure  him.  Thon  hastr  been 
tfiereupon  arraigned^  thoa  hast  pleaded  there- 
unto ^fot  Guilty,  and  fortbv  trial  thouhaat  put 
thyself  vpOD  God  and  tby  country,  which 
country  bath  found  thee  Uuihy;  what  hast 
thou  to  say  for  thyself,  why  the  Court  should 
not  proceed  to  gire  judgment  of  death  upon 
thee,  and  award  execution  according  to  the  law  ? 

Coke,  Thousrh  your  lordship  did  not  think 
it  proper  yesterday  to  assign  me  coonsel,  yet  I 
hope  your  lordship  will  now  gi?e  me  lea? e  tc 
speak  for  myself;  especially,  since  I  am  the 
ftrst  unhappy  instance  of  an  mdic^ment  on  thw 
statute ;  no  indictment,  as  far  m  it  appears  by 
the  law-books,  was  ever  yet  founded  on  this 
«tatute,  and  therefore  ought  to  be  ?ery  wdQ 
weighed. 

JL.  C.  J.  Call  the  king's  counsel,  that  they 
may  hear  what  is  said. 

[Then  the  king's  counsel  were  sent  for,  and 
being  come :] 

X.  C.  J.  Mr.  Coke,  yon  may  now  go  on  with 
what  you  haye  to  offer. 

Coke,  My  lord,  1  was  saying,  that  J  am  the 
first  unhappy  instance  of  an  indictment  on  this 
statute  ;  no  indictment,  as  fsr  as  appears  by  the 
law-books,  waserer  yet  founded  on  this  sta- 
tute ;  ana  therefore  it  ought  to  be  very  well 
weighed,  especially  in  the  first  instance  to 
which  it  appears  to  nave  been  ever  applied.  It 
Is  a  very  penal  statute,  and  consequently,  by 
the  known  rule  of  law,  not  to  be  carried  beyond 
the  express  letter  of  it;  consequently  no 
crime,  of  what  nature  or  magnitude  soever, 
can  fall  within  the  purview  of  it,  but  such  as  is 
identically  the  same  in  every  circumstance 
with  tbat'descrilied  by  the  wonds  of  the  statute 
itself. 

The  crime  described  by  the  statute  is  the 
unlawful  cutting  out,  or  disabling  the  tongue, 
putting  out  an  eye,  slitting  the  nose,  cutting 
pff  a  nose  or  lip,  or  disabling  any  limb  or  mem- 
ber, attended  with  these  particular  circum- 
#tances : 

First,  On  purpose  and  of  malice  fore- 
thought. 

Secondly,  By  lying  in  wait. 

Thirdly,  With  mtention  in  so  doing  to  maim 
or  disfigure,  in  any  of  the  manners  before- 
mentioned  in  the  statute. 

These  circumstances  most  all  ooacur  to  oon- 
stitirte  th%t  particular  crime  described  by  the 
statute ;  and  where  any  of  them  are  wanting, 
of  what  magnitude  soever  the  offence  may  be, 
it  is  not  the  ofience  whidi  the  statute  has  spe- 
cified.* 

If  the  first  circomstance  be  wanting,  no  man 
can  say  that  any  offence,  though  attended  with 
the  two  other,  can  IkU  within  the  statute ;  thb 
is  sufficiently  pbin  of  itself. 

As  to  the  second ;  A  and  B»  of  malice  fore- 
thought, appoint  and  meet  to  fight  a  doel ;  A  in 
the  rencounter  runs  B  into  the  eye,  and  puts  it 
•ot ;  no  body  has  ever  imagined  this  to  be 
within  tlie  statute,  because  the  circonostance  of 
lying  in  wait  is  here  wanting. 


As  to  the  third ;  suppose  A  lies  in  wait  to  rob 
B,  B  resists,  and  in  the  scuffie  is  woundsd,  as 
the  statute  describes,  but  gets  off.  This  is  a 
case  which  very  frequently  happens,  yet  ne 
one  ever  thought  it  to  be  withm  the  statme^ 
ner  was  any  one  ever  indicted  for  this  upon  it : 
The  only  reason  of  which  owst  be,  because  the 
intention  was  to  rob,  and  not  to  mahn  and  dis- 
figure the  person. 

In  my  case,  if  it  be  taken  upon  the  e? idence 
of  Mr.  Ciispe,  nothing  more  appears  than  the 
assault  itself :  If  my  confession  be  read,  the 
lying  in  wait,  and  the  malice  forethought  vdll 
be  proved  ;  but  then  it  will  be  likewise^roved, 
that  I  hadT  no  other  intention  hut  to  uil,  and 
had  no  other  part,  but  by  giving  orders  to 
Woodbume  for  that  purpose ;  and  my  confes* 
sion  most  be  taken  together. 

Nor  is  it  an  objection  to  say,  that  the  crime 
which  is  proved  by  the  evidence  is  much  worse 
than  that  which  is  described  by  the  statute;  for 
if  it  is  worse,  then  it  cannot  be  the  same.   Even 
in  cases  of  crimes  by  the  common  law,  if  upon 
an  indictment  for  a  crime  of  inferior  nature,  the 
evidence  proves  the  fact  attended  with  circum- 
stances which  brings  it  within  the  description 
of  a  crime  of  a  superior  nature,  the  person  in- 
dicted must  be  acquitted.    At  summer  assizes 
at  Dorchester,  anno  1712,  a  woman  was  in« 
dieted  before  Mr.  Justice  Eyre,  for  the  murder 
of  another  woman ;  upon  this  evidencCy  it  ly- 
peered,  that  the  peraon  murdered  was  her  mis- 
tress, which  made  the  crime  petty-treasoD. 
The  judge  directed  this  matter  to  be  specially 
found,  and  upon  conference  with  all  the  judeea 
it  was  held,  she  ought  to  he  acquitted  upon  Uti« 
indictment,  as  she  accordingly  was ;  and  was 
afterwards  indicted  for  petty-treason,  and  con- 
victed and  execoted  thereupon. 

Where  a  new  oflence  has  been  created  by 
statute,  or  an  old  one  made  more  penal,  the  uit« 
most  strictness  has  always  been  used  to  comply 
with  the  letter  of  the  statute,  whatever  incoa- 
veniencies  might  result  from  such  a  restraint. 

As  for  example : 

a  the  statute  of  theSOElin.cap.  14,  dergfj 
en  away  from  any  person  or  persons  wM  • 
shall  be  convicted  of  taking  any  money,  goods 
or  chattels  out  of  any  dwelling-house,  £e.  m 
the  day  time,  to  the  value  of  5t.    One  Evavu 
and  one  Finch  were  indicted  ob  this  statute,  1 
Croke,  473,  Evans  and  Finch's  case:     The 
case  was  thus  upon  the  evidence,  that  Evans 
by  a  ladder  climbed  to  the  upper  window  of  on« 
Audley's  house,  and  took  out  thereof  40L  ;  and 
that  Finch  stood  upon  the  Udder  in  view  of 
Evans,  aud  saw  Bvans  in  the  chamber,  and 
was  assisting  and  helping  to  the  commtttiiiff  oC 
the  robbery,  and  took  part  of  the  money :    Upon 
a  special  verdict  it  was  adjudged,  that  hecaune 
Finch  did  not  actually  enter  the  chamber,  and 
take  the  money,  though  what  he  did  amoonteJI 
to  a  taking  by  constriiction  of  law  and  was  suok 
a  taking  as  made  him  a  felon ;  yet  the  Ter^ 
letter  of  all  penal  statutes  must  be  pursued,  and 
therefore  he,  id  est^  Finch,  had  his  dei^y»  and 
Evans  was  hanged. 
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NuiJoroM  eases  night  be  put  sf  this  kM  of 
mofty  hi.tke  coostcuction  of  pensl  statutes. 

To  nantion  but  one  more :  By  the  statute  of 
1  Edw.  6,  cap,  13,  clergy  is  tal&n  airay  ti^om 
Mcb  peisoos  as  shall  w  convicted  for  toe  felo- 
sisns  stealifllf  of  borsesi  geldings  or  mares.— 
8s  serapukrasir  did  the  judges  adhere  to  the 
Jetfeer  of  this  lavf ,  that  there  was  forced  to  be 
sBothcr alatate nadCyTiz.  S and 3  £dfr.  6y  cap. 
SSt  to  enacts  thMt  a  penao  convicted  for  feloni* 
oosiy  atealuig  one  horse,  should  be  ousted  of  his 
deny  ia  th^  same  manner  as  if  he  stole  two. 
Hot  is  it  in  this  case  enough  to  say,  the  jury 
saofalltbis^  For  as  the  evidence  dow 
and  ia  admitted,  it  is  noatter  of  law, 
fir  tbis  evidence,  thus  admitiisd  oa  aH 
hsads^  IsaolEcieDt  to  support  this  indictmenf. 
If  il  woip  ia  a  cavil  caae,  the  party  miehtdediur 
to  the  evideoee.  But  if  he  is  osC  alfowcd  that 
Skuiy  is  cstatimd  caaiis,  itis  upon  the  oemlhon 
yiisft,  that  the  judces  are  the  imsoner's  conn* 
sei;  and  are  obng«d  to  deferauae  ali  the  mat* 
tan  is  laflpr  arising  upon  the  evidence,  as  much 
as  if  the  persons  md  demumd  to  that  evi* 


AaA^  as  in  tbb  esse,  the  prisoner  admits  the 
cfUenee  KKsen  to  be  tn;^  and  insists  upon  it, 
it  doth  net  sopport  the  indietment ;  and 
«  has  a  figM  to*have  the  bpoiion  of  the 
thereapsQ,  sa  much  as  if  the  evidence 
sjitnl  at  length  upoa  the  record  (as  H 
be  IB  ikm  case  of  a  deuwrrer  ta  evidence,) 
aid  BOlfaiDg  oagbt  to  be  lefl  la  the  jnrv,  hut 
■ader  the  jisige's  ditaetioBS  ais  t»  point  of  tow. 

la  all  these  csses>  tbeiefore,  mjr  lord,  it  has 
been  usual  to  attow  the  §Mt  to  be  specialty 
' — sd;  which  givesthe  prisoner  the  adraalBga 
^|ight  hava  had  by  the  deirairrer  of  the 


Seij.  ScUy.  My  lord,  I  do  agree  with  the 
piiaotter  at  the  bar,  that  ^bis  is  a  very  penal 
slstate,  and  that  these  fects  must  be  maae  out 
Is  bring  his  case  within  the  letter  of  the  act, 
viz«  An  intention  or  purpose,  of  malice  fore* 
fhoiMjiht,  to  maim  or  ois^gure  in  such  a  manne^ 
as  t£e  statute  describes ;  a  lyin^  in  wait  for 
that  purpose;  a  maiming,  of  disfiguring  ac- 
esrdiiiely ;  and  an  abettingand  being  privy  to 
ttese  UKCiM  :  These  are  all  nicts  whijch  the  jury 
ealy  could  determine,  either  by  positive,  pre« 
snaaptive,  or  circumstantiat  evidence,  for  no 
■ao'a  ^looghts  or  intentions  can  be  otberwiae 
proved*  than  bv  bis  actions.*  My  lord  chief 
jnstice  hath  left  the  whole  evideoce  of  all  these 
nets  to  the  jury,  who  bj  tlieir  verdict  have 
ftoad  aU  these  facte  as  laid  in  the  indictment, 
agaiiist  which  nobody  ci|n  now  open  his  month : 
We  apprehend,  Uierefore,  that  no  matter  of 
kw  hath  arisen,  and^  that  what  hath  been  in- 
OD  by  the  prisoner,  is  beside  bis  case, 
aeeds  no  answer. 


8ei!j.  BrmtkmaU.  MTy  lord,  the  jor^  baTO 
Iwid  him  Gailty.  1  apprehend  aothnirean 
pwpulj  be  alleged  now  by  Mr.  Coke,  t&t  ia 
to  |ha  Tcvdiet:  If  there  ia  any  ihult 
lotaiaaly  wa  are  vmfy  la  aasweff  any 


ha  shall  makejigatnst  it.  That  he 
does  not  pretend  to.  What  is  now  offered  by 
him  is  against  the  verdict,  and  contrarr  to  what 
is  found  by  the  jury,  I  be(V'  your  lordshtp's 
leave  to  give  an  answer  to  the  objections  he.  is 
pleased  to  make  against  the  verdict,  however 
improperly  and  oat  of  time  made,  for  the  satis- 
faction of  himself,  and  of  the  persons  here  pre- 
sent. I  a^ree  a  penal  act  sbaU  not  be  constru- 
ed by  equity,  or  carried  further  than  the  words 
or  letter  of  the  act,  as  the  cases  mentioned  by 
him  do  prove-)  but  affirm,  that  this  present 
casp  i^  witbin  the  words  and  meaning  of  the 
act :  For  though  the  ultimate  intent  of  Mr, 
Coke  might  be  to  murder  Mr.  Crispe  (as  by  him 
is  dilegeain  excuse  hr  himself)  all  the  means 
made  use  of  to  eflfect  that  intent  were  idso  on 
purpose,  end  such  blows  could  not  be  given  by 
an  mstrumenC,  without  an  intent  to  maim  and 
disfigure.  They  were  given  by  one  lying  hi 
wait  on  purpose;  and  the  fiict  and  manner 
of  doing' the  same  sufficientlj'  prove,  sod  are  a 
certain  and  neeessarv  indication  of  the  intents 
Tbe  defendants  might  have  an  intent  to  cut  ofi^ 
or  slit  the  nose ;  put  out  an  eyei,  or  dismember ; 
and  an  intent  also  to  kill  and  destroy ;  one  in- 
tent did  take  effect,  the  other  not.  The  de* 
fendants  ought  not  ta  answer  for  what  was  not 
done,  but  ought  to  answer  for  what  l/cas  done, 
wbicb  was  the  slktiog  of  Mr.  Crispe's  nose,  on 
auipose  to  maim  and  dis6gure  him,  by  one 
lying'  ia  wait  $  which  is  all  that  is  required  by 
theactL 

As  to  the  eljeCtio»;  that  if  A  and  B  ga  to« 
getb^  to  figfht  a  duel,  if  A  slit  tbe  nose  of.  B, 
this  is  nm  within  the  act;  the  reason  is,  be* 
cause  there  is  no  lying  in  wait. 

As  to  tbe  case  of  A  lying  in  wait  to  rob  B,  I 
with  great  submission  m  say,  that  if  A  lie  ia 
wait  to  rob  B,  and  to  effect  that  purpose  with 
the  gpreater  ease,  A  on  purpose  dismembers  B, 
or  pats  out  bis  eyes,  or  does  any  tther  fact 
prohibited  by  the  act ;  though  A  he  hindered 
mm  robbhig  B,  he  is  within  the  act  of  parlia* 
ment ;  for  the  intent  and  purpose  to  rob,  will 
be  no  excuse  to  one  who  shall  commit  the  fi|Ct4 
proldbHed  by  the  act. 

As  to  the  case  of  Evans  and  Finch,  Cr.  Car. 
47S,  oa  3d  EL  which  takes  away  the  clergy 
from  hini  that  enters  and  steals :  Finch  was  not 
within  the  statute,  snd  had  his  clergy  ;  for  the 
express  words  of  the  statute  take  away  the 
clergy  from  him  that  enters  the  house,  which 
Finch  did  not.  As  to  the  indictment  of  a  ser* 
vaatfor  murder,  in  kilUng  her  mistress ;   it  h 

I  plain,  that  it  is  a  crime  ora  higher  degree  than 
murder,  it  is  an  offence  of  another  species,  it 
is  petfy-treason  and  not  murder. 

The  same  answer  may  be  given  to  the  othe^ 
eases  nsentioned,  wnere  the  words  of  an  act  of 
parliament  are  express.  No  case  shall  be  con- 
strued withhi  a  penal  act,  but  what  is  witbin 
the  words :  But  as  to  the  present  case,  the 
jury  baive  found  every  fact  that  the  act  of  par- 
Kanient  requires,  that  an  unlawful  assault  was 
made  on  Mr.  Crispe  by  the  prisoners ;  that  his 
aesc  was  i^  on  pnrposa  to  maim  and  disfigoipa 
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fonedf  thai  (he  peraon  mardered  was  her  mia- 
tresi,  which  made  the  crime  petty  treaaon: 
thia  waa  fbond  specially,  and  apoo  conference 
with  the  jadgea,  they-wcreof  epinion,  that  the 
weman  ooght  to  be  acquitted  upon  tbU  indict-> 
ment. 

Admitting  thia  6aae  to  here  been  adjud^d, 
I  Mprehend  it  does  not  affect  the  preaent  case. 

The  law  baa  dietingviahed  Crimea  andar 
HBetem  denomieations;  and  aa  ofleneea  ana 
imbed  tmder  difiereat  bpedeayao  the  iqdiet>> 
nent  amt  be  auited  ie  that  aoft  ef  crime 
whereto  the  party  ia  gaillvf  and  therefera 
pronng  a  person  guilty  of  a  MCI,  known  in  the 
WW  by  the  nmne  of  pettr-tresnon,  doea  not 
prove  him'  gvilty  of  an  indiotmeift  for  mnrder ; 
murder  being  an  oflenoe  which  the  kw  haa 
diatingMhed  Ivom  mtty'tnitton,  nod  to  wluah 
it  has  aasia^ned  a  diflei«m  punishment 

But  in  the  preaent  easd,  fhaC  offnsoe  which 
is  charged  in  the  indict|nen((,  ia  praved  vA 
every  exMumatance,  and  the  Aicts  proved  do 
eonslitole'  that  crime  which  ia  made  fdony 
with(mt  eleigy  by  thealatnte.    The  statute  re- 

Smrea  lying  in  wait,  it  reqnwea  malice  fore- 
ought,  it  requires  alitting  the  noae,  he.  with 
intent  tc  maim,  ^.  The  indictm^t  charges 
these  ftcts,  the  witnesses  have  proved  these 
fccts  to  the  satisfaction  of  a  jury,  which  have 
found  the  defendant  guilty  of  the  charge  as 
kid« 

The  prisoner  says  farther,  that  this  is  a  very 
penar  statute,  and  tuat  penal  statutes  iire  almys 
taken  with  the  utmost  atrictness  ;  and  to  prove 
this,  cites  ik  case  adjudged  on  the  statute  Sd 
Bhz.  by  which  statute  clergy  is  taken  away 
from  any  person  or  persons,  who  shall  be  con* 
vieted  of  taking  away  monev,  &c.  in  any 
dwellmg- house,  See.  in  the  day-time,  to  the 
value' of  Bt.i  and  to  prbve  the  same  mattes^ 
Ml  instaDOS  is  Ukevriae  put  of  the  constrnctioii 
on  the  statute,  1  Eliz.  cap.  12,  which  takes 
away  cler|<y  fVom  sueh  persons  as  shall  be  con- 
vict of  feloniously  stealing  horsed,  ice.  The 
case  in  the  statute  39  Eli?,  iethe  case  of  Bvana 
and  Finch,  Cio.  Oar.  473,  in  which  case 
Finch  had  his  clergy,  because  he'did  not  ac- 
tually enaer  the  chamber  anditake  the  money. 
The  construction  on  Edw.  0||^as,  that  clergy 
was  not  taken  away  from  a  per^n  who  fei«* 
niously  stole  one  horse^ 

But  f  apprehend  neither  of  these  cases  oeme 
vp  to  the  case  now  before  year  lordship.  As 
to  the  case  of  Evans  and  Finrb,  which  wse  a 
case  upon  the  statute  89  Elia^.  By  that  ata- 
tute  a  person  is  ousted  of  dergj  who  takes 
eway  mo^y  t6  the  vahie  ot  5ff.  in  anj  dweR- 
fng-honse,  &e.  Finch  did  net  enter  into'  the 
house,  for  he  cnly  stbed  on  the  Mdinr ;  and 
therefore  he  was  not  within  the  words  of  that 
statute,  which  spoke  only  of  persona  who  took 
away  goods  in  an  boUse,  &c. 

As  to'  the  constmctibn  upon  th^  stetuie 
1  Edw.  0,  it  Is  pkin  that  the  felonious  stealing 
Obe  h^rse  eeuld  not  be  within  an  act  of  par- 
Hameilit,  which'  took  away  cTer^y  onfy  front 
eiicfa^eraomiaiftloBiotisly  stole  MfsMl    The 


j-easeo,  therefore,  of  these  caaea  waa,  that  tlM 
ftcts  proved  did  not  bring  the  persona  armncid 
within  the  worda  of  the  statute. 

But  it  is  not  so  in  the  caae  now  before  your 
lordahip ;  for  the  priaooer  is  foqnd  guihy  of  a 
fact,  which  is  within  the  words  of  the  statute 
upon  which  he  ia  indicted  ;  and  every  circnm* 
atance  required  to  make  him  goilty  of  the 
fhleny  mentioned  ia  the  atitute  haa  been  very 
fbltv  proved. 

My  lord,  I  am  very  aenaible  that  the  objee- 
tiona  taken  at  the  bar  being  aflcr  vei^kt,  did 
toot  reqvire  these  particular  ansvera;  hot  thia 
beinga  caaewhermn  life  is  concerned,  1  hope 
the  impropriety  wiU  be  cxoused. 

*  • 

L,  C.  J.  I  do  agree  with  ihe  prisoner,  that 
thia  is  a  penal  law,  and  not  <e  he  eateaded  by 
equity :  that  he  that  ia  guilty  witliin  tbia  sta^ 
tete,  most  be  (jfuiHy  of  all  the  circumstancea 
within  it ;  and  if  any  one  of  the  drcumslanoes 
prescribed  by  the  statute  he  wanting,  he  is  not 
guilfy.  And  therefbrein  all  these  caeca  pnt 
by  vou,  if^  any  one  of  the  ctreumetanoea  pret- 
scrioed  by  the  statute  be  wanting  in  any  on« 
of  thern,  such  case  is  out  of  the  statute.  Bat 
vrhether  all  the  circrnnstances  reqmred  by  the 
statnte  did  not  cducar  in  your  caae,  was  a 
matter  of  fhot,  which  the  jury,  who  are  the 
proper  judges,  have  tried;  and  on  aucb  trial 
they  have  round  them  all  to  concur.  Yon  adein 
to  argue  upon  a  aop|iosition  of  thia  faiBt  to  be 
otherwise  than  the  jury  have  found  it.  The 
jury  have  found  yon  guilty  of  all  the  oiieum* 
stances  v^ttiin  tne  statute.  There  was.  no 
matter  of  law  in  this  case,  but  niaUes  of  fact ; 
whether  on  purpose,  and  of  malice  fore-thoo|^ht» 
and  by  lying  in  wak,  the  noae  of  Mr.  Cnape 
waa  not  alit,  with  intentMNo^  in  ao  domg,  to 
maim  or  disfigure  f  And  whether  yon  were 
not  felenioosly  present,  aiding  aedabMingf 
The  jury  had  the  whole  e^ente  hafhre  them  ; 
they  considered  of  the  whole  mister,  of  the 
prepanidon  and  lying  in  wait  to  do  the  fhct; 
of  the  fhot  itself,  of  the  means  and  inatrement 
made  use  of  to  do  it ;  of  the  manner  of  doings 
it,  and  ef  all  thW  ether  circuasstanoes  and  par- 
tieulara  rehrtihg  to  thd  fhot :  end.  on  the  whole^ 
afler  they  had  witbdnwn,  mai  conaideraA 
amongst  theaoselvea  fbr  some  time,  -  ther^  have 
found  you  guilty  within  the  terms  and^ctreum^ 
stances  of  the  statute ;' so  that  though  all  the 
cases  nut  by  yeu  shotild  be  very  gOM  law,  yet 
they  00  not  any  wise  aflect  yours,  beosmse  you 
are  actually  fhend  geiliy  sf  the  crime,  itself: 
have  yon  therefhre  any  thhig  to  sa;f  agaitoat 
the  indictment  itself  f 

Coke.  No,  my  totd;  I 'hope  I  have  on4 
glimpae  mens  fronr  iMe  kia|fameaC  graciooa 
pardon,  that  waa  published  in  the  Gasette. 

X.  C.  J:  If  you'<xCfcr  any  petden  by  act  «f 
parliament^  or  iiodei^  the  gfitet  seal,  I  moat 
take  notice  of  it,  and  aHow  it  to  you ;  but  if 
you  mean  only  a  proniise  of  a  pardon  in  the 
Gazette,  or  other  public  advertisement,  yo« 
roust  apply  for  that  m  another  place ;  this  doth 
BJotMMiigf  tome^  *  ' 
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Ceke.  1  hope  that  I  tball  have  the  benefit  of 
^  perdon  that  was  promisecl ;  and  Uiat  bii  ma- 
jtttf  wQi  be  graciously  pleased  to  {^nt  itme. 
.  L.C.J.  If  ycfti  have  a  right  to  it,  yon  need 
not  doubt  hot  yon  will  have  it:  hts  miyesty  is 
ss  jnst,  that  hie  wfll  malEe  good  wbatBOerer  be 
bsUi  promised ;  bat  for  this,  jrour  application 
Bot  be  immediately  to  his  majestv. 

Coke.  I  beg  of  your  lordship  that  you  wtH 
giro  me  time,  that  i  may  not  be  hurried  out  of 
Ibe  word  presentW. 

JL  C.  J.  1  shaji  consider  of  k,  and  gire  yon 
a  eoovenieBt  time. 

CL  of  tie  Arr.  Cryer,  make  an  O  Yes. 

Cryer.  Our  so?ereign  lord  the  king  dotb 
■trsitiy  charge  and  command  ali  maoner  of 
perssBO  to  Iwep  silence,  whilst  judgment  is 
gifing  upon  the  prisoners  convicted,  upon  pain 
sir  iropnsonment. 

JL  C.  J.  You  that  are  the  prisoners  at  the 
her,  you  have  been  indicted  and  eon? icted  of 
very  great  and  heinous  offences ;  I  am  very 
asny  that  you  have  been  the  occasion  of  bring- 
ng  yooraelfes  to  unfortunate  ends,  and  that 
there  is  this  melancholy  necessity  on  me  to 
BTOBOunce  the  sentence  of  death  u|K>n  you : 
Mt  oo  fair  trials  the  jury  have  found  you 
nitty,  and  by  the  law  you  have  forfoited  your 
fives. 

Coke.  My  lord,  I  am  ashamed  of  myself ; 
I  did  not  expect  to  appear  at  this  time  m  this 
place,    where  J  have    appeared  in   another 


L.  CJ.  I  am  sure,  Mr.  Coke,  you  ought 
seriously  to  reflect  on  your  past  life:  you 
cannot  bat  own  that  you  have  been  a  great 
siaoer ;  you  have  had  malice  in  your  heart 
againat  this  gentleman  above  three  years. 

Q^e,  lodged,  my  lord,  I  know  nothing  of  it. 

JL  C  J.  Moon  hath  sworn,  that  three  years, 
•r  three  years  and  a  half  ago,  you  sent  to 
fciai,  and  proposed  to  him  the  knocking  Mr. 
CHspe  on  the  head. 


Coke,  I  db  declare  it,  my  lord,  at  I  ahaH 
answer  it  at  the  great  day,  I  aever  spoke  to 
Moon  about  any  such  thmg. 

U  C.  X  Supposing  what  Moon  had  said  to 
be  too  much,  yet  the  crimes  you  own  ana 
cannot  deny  are  exceeding  heinons.  You  owa 
that  you  in? ited  your  brother  to  sup  at  your 
house,  on  purpose  tha^you  might  have  an  op- 
portunity of  murdering  him.  This  is  such  a 
crime  as  shocks  human  nature :  the  bare  men* 
tinning  of  it  is  frightful  and  terrible.  The 
deeper  therefore  your  crime  is,  the  deeper 
your  repentance  ought  to  be.  Yon  have  need 
to  humble  yourselves  before  Almighty  God. 
Besides  the  judgment  of  the  law,  there  is  also 
his  judgment- seat,  beiS>ra  which  you  9)us| 
likewise  appear:  there  all  things  are  naked 
and  hare,  without  colour  or  disguise;  every 
man  most  there  appear,  and  receive  according 
to  the  truth  of  his  actions,  as  th^  were  goo3l 
or  bad.  How  far  it  may  please  Uod  to  extend 
his  mercy  to  yon,  1  know  not ;  he  is  infinity 
in  mercy  as  well  as  in  every  other  perfection : 
and  this-  we  are  sure,  that  he  never  aenies  it  to 
any  who  are  prepared-  to  receive  it.  Endea- 
vour therefore  to  reconcile  yourselves  to  him  ; 
improve  with  diligence  the  little  time  that  may 
be  ^allotted  you :  send  for  proper  persons  who 
may  advise  and  assist  you :  for  as  to  the  judg- 
ment of  the  law  which  is  to  be  now  pronounced 
upon  you  all,  it  is  thb : 

'  That  you,  and  each  of  you,  go  from  henct 

*  to  the  place.from  whence  yon  came,  and  from 

*  thence  to  the  place  of  execution,  where  you 
<  shall  be  severally  hanged  by  the  neck  till 
'  you  be  severally  and  respectively  dead  ;  and 

*  the  Lord  have  mercy  upon  your  souls.' 

Then  the  keeper  carried  away  the  prisoners 
to  the  gaol  to  bo  reserved  till  their  execution. 
And  on  Saturday  the  31st  of  March,  ITSS, 
they  were  executed  at  Bury  St.  Edoiond's. 


463.  The  Trial  of  Christopher  Layer,  esq.  at  the  King's-Beocbg 
for  High  Treason,*  Nov.  21 :  9  George  I.  a.  d.  1732. 


On  Wednesday  the  31st  of  October,  Christo- 
pher Layer,  esq.  was  brought  to  the  bar  of  the 
Court  of  King's-bench  at  Westminster,  upon 
a  Hsrbeas  Corpus,  directed  to  the  lieutenant  of 
the  Tower  of  London,  in  order  to  be  arraigned 
wa  ao  indictmentfor  High-Treason  in  com- 
passing and  itnaginiog  the  death  of  the  king, 
KNind  by  the  grand  jury  for  the  county  of 
Enex  belbre  special  commissioners  of  Oyer 
aad  Terminer. 

Sag.  Fengelfy.  My  lord,  we  pray  the  return 
if  the  Habeas  Corpus  oiay  be  seed. 

Mr.  Harcourtj  Clerk  of  the  Crown,  reads 
fte  return  pf  the  Habeas  Corpus,'  by  which  it 

•  See  8  Mod.  8$. 


appeared  that  the  prisoner  was  oommitted  to 
tne  Tower  for  high  > treason. 

8erj.  Pengelly,  We  pray  that  the  return 
may  be  6led. 

t.  C.  J.  i(Sir  John  Pratt.)    Let  it  be  filed. 

Seij.  Tengelly,  My  lord,  there  is  an  indict- 
ment of  high  treason  found  in  the  county  of 
Essex  against  Mr.  Christopher  Layer,  which 
hath  been  remored  into  this  court  by  Cer* 
tiorari ;  the  Certiorari,  and  the  return  thereof 
hath  been  filed,  and  the  prisoner  is  now  brought 
into  court  in  oraer  to  be  arrai^ed. 

X.  C.  X  Read  the  indictment. 

CI.  of  the  Cr:  Christopher  (iayei',  hold  up 
your  hand. 

**  You  stand  indicted  by  the  name  of  Chris- 
topher Layer,  late  of  the  parish  of  St.  Andrew^s 
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HolborOt  in  the  county  of  Middlcsez,  esq.  for 
that  you  being  a  subject  of  our  most  serene 
lord  Georffe,  now  king  of  Great  Britain, 
France  andlreland, defenider  of  the  fiutb,  &c. 
not  having  the  fear  of  God  in  your  heart,  nor 
weighing  the  duty  of  vour  allegiance,  but  being 
moved  and  seduced  by  the  instigation  of  the 
devil,  as  a  ftlse  traitor  against  our  said  lord  the 
kinff,  your  suprenoe,  true,  lawful,  and  un- 
doiuted  lord;  withdrawing  that  corditfl  love, 
and  true  and  due  obedience,  fidelity,  and  alle- 
ffiaaoe,  which  eveir  subject  of  oar  said  knrd  the 
king  towards  him  snoolo,  and  of  right  ought  lo 
bear ;  and  designing,  and  with  all  your  might 
traitorously  intending  the  government  of  thia 
kingdom,  under  our  said  ford  the  king  duly 
and  happily  established,  to  change,  alter,  and 
•ubvert ;  and  our  said  lord  the  king  of  and  from 
the  title,  honour,  n)yal  estate,  empire  and  go- 
▼erament  of  this  kmgdom  to  depoae  and  de- 
prive ;  and  our  said  lord  the  king  to  death  and 
final  destruction  to  bring  and  draw ;  and  the 
person  daring  the  life  of  the  late  kinp^  James 
the  second,  pretended  to  be  prince  ot  Wales ; 
and  aAer  the  decease  of  the  said  late  king,  pre- 
*teiidine  to  be,  and  taking  upon  himself  the  stile 
•ad  tiue  of  king  of  England,  by  the  name  of 
James  the  3rd,  to  the  crown,  royal  state  and 
dignity  of  king  of  this  kingdom,  and  to  the 
empire,  government  and  possession  of  the 
same,  to  exalt  and  bring,  the  S5th  da?  of  Au- 
gust, in  the  ninth  year  of  the  reign  or  our  said 
sovereign  lord  the  liing  that  now  is ;  and  at 
divers  other  days  and  times,  as  well  before  as 
after,  at  Liaytonstone  in  the  said  county  of 
Essex,  falsely,  maliciously,  devilishly,  and 
traitorously  did  compass,  imagine,  and  intend, 
oar  said  lord  the  kioff,  your  supreme,  true, 
lawful,  and  undoobted  lord,  of  and  from  (he 
title,  honour,  royal  dttate,  empire  and  govern- 
ment of  this  Idntfdom  to  depose  and  deprive; 
and  our  said  lord  the  kinp^  to  death  and  final 
destruction  to  put  and  brmg.  And  that  you 
the  said  Christopher  Layer,  to  accomplish  and 
bring  about  your  said  treason,  and  devilish  and 
traitorous  intents  and  purposes,  did,  with  divers 
Other  false  traitors  to  the  jarors  unknown,  on 
the  said  S5th  day  of  August,  in  the  said  ninth 
year  of  the  reign  of  our  said  lord  the  king,  and 
at  divers' other  days  and  times,  as  well  before 
as  after,  at  Laytonstone  albresaid,  in  the  said 
county  of  Essex,  by  force  and  arms,  fkc 
falsely,  maliciously,  devilishly,  and  traitorously 
did  meet,  propose,  consult,  conspire,  consent 
and  agree,  to  move,  raise,  and  levy  insurrection, 
rebellion,  and  war,  within  this  kingdom  against 
our  said  lord  the  king,  for  the  traitorous  pur- 
poses aforesaid.  And  that  you  the  said  Cbris- 
fopher  Layer,  for  the  more  effectual  complet- 
ing and  perfecting  the  said  treason  and  trai- 
torous intentions  and  purposes,  on  the  said  S5th 
day  of  August,  in  the  ninth  year  aforesaid,  at 
Laytonstone  aforesaid,  in  the  said  county  of 
Essex,  by  force  and  arms,  &c.  maliciously  and 
traitorously  did  puUbh  a  certain  malicious,  se* 
ditioos,  and  traitoroas  writinf|^«  containing  and 
pnrportixig  (aiymigit  otker  things)  •neikorU- 
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tion,  incitement,  and  promises  of  rewards,  the 
ftiilbful  subiects  of  our  said  lord  the  king  te 
persuade,  move  and  excite,  to  take  up  arms, 
and  to  levy  and  make  war  within  this  realm, 
against  our  said  sovereign  lord  the  king,  for 
the  traitoroas  purposes  and  intentions  ubre- 
aaid.  And  that  you  the  said  Christopher 
Layer,  for  the  more  efiectual  completing  ami 
perfecting  the  said  treason  and  traitorous  inten- 
tions and  purposes,  with  other  false  traitors,  %m 
the  jurors  unknown,  on  the  said  25th  dav  of 
August,  in  the  ninth  year  aforesaid,  and  at 
divers  other  days  and  times,  as  well  before  as 
after,  at  Laytonstone  aforesaid,  in  the  said 
county  of  Essex  bv  force  and  arms,  &c. 
falsely,  maliciously,  devilishly,  and  traitoroual j 
did  meet,  propose,  consuitt  conspire,  consent, 
and  agree,  by  an  armed  force,  and  by  soldiers 
to  be  raised  and  got  readv  for  the  traitorous  pur- 
poses aforesaid ;  the  said  person,  during  the  life 
of  the  said  late  king  James  the  second,  pretended 
to  be  prince  of  Wales,  and  since  the  decease  of 
the  said  late  king,  pretending  to  be,  and  takin^^ 
upon  himself  the  stile  and  title  of  king  of  Eng- 
land, by  the  name  of  James  the  Snl,  to  the 
crown,  royal  estate,  and  dignity  of  king  uf  this 
kingdom,  and  to  the  empire,  government,  and 
possession  of  the  same  to  eiaXi  and  bring,  and 
that  you  the  said  Christopher  Layer,  for  the 
more  effectual  completing  and  perfecting  the 
said  treason,  and  traitorous  intentions  and  pur* 
poses  aforesaid,  on  the  said  35th  day  of  Au- 
gust, in  the  ninth  year  aforesaid,  and  at  divers 
other  days  and  times,  ts  well  before  as  afler,  at 
Laytonstone  aforesaid,  in  the  said  county  of 
Essex,  by  force  and  arms,  &c  maliciously  and 
traitorously  did  get  ready,  raise,  and  retain  se- 
Teral  men,  to  the  jurors  unknown,  to  take  up 
arms,  and  to  levy  and  wage  war  within  this 
kingdom,  against  our  said  sovereign  lord  the 
long,  for  the  traitorous  purposes  aforesaid :  and 
that  you  the  said  Christopher  Layer,  tor  the 
more  effectual  completing  and  perfecting  the 
said  treason,  and  traitorous  intentions  and  pur- 
pooea  aforesaid,  on  the  said  35th  day  of  Ao- 
gust,  in  the  ninth  year  aforesaid,  and  at  divers 
other  days  and  times,  as  well  before  as  after,  at 
Laytonstone  aforesaid,  in  the  said  county  of 
Essex,  with  other  folse  traitors,  to  the  jurors 
unknown,  by  force  and  arms,  &c.  maliciously ^ 
devilishly,  and  traitorously  did  meet,  propose, 
consult,  conspire,  consent  and  agree,  the  sacred 
person  of  our  now  sovereign  loH  king  George, 
for  the  traitorous  purposes  aforesaid,  most  wick- 
edly to  take,  seize,  imprison,  and  detain  in  cus- 
tody against  the  duty  of  your  allegiance,  affainsfe 
the  peace  of  our  said  sovereign  lord  tbeking, 
his  crown  and  dignity,  and  against  the  form  of 
the  statute  in  that  case  made  and  provided.*' 

Priioner.  If  your  lordship  will  please  to  in- 
dulge me ; 

Hy  lord,  I  am  broaeht  herein  chains,  w  fet« 
teri  and  in  chains,  ny  lord,  1  have  been  useA 
more  like  an  Alserine  captive  than  a  free- bom 
Englishman :  I  have  been  dragged  througk 
the  streets  by  the  hands  of  gaolere,  and  hav^ 
been  lude  a  shew  and  a  f  peoUde  aC 
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I  Ml  Mi#  Ib  t  etmti  "tf  joBtiee  b^fhre  jo«r 
!■  JAip,  md  liope  the  tttmwiB  comewlieii  I 
iM  httve  a  candid  atid  liiir  trial,  and  not  be 
ttade  m  Mcrifiee  to  the  rage  and  1^kty  of  ah  v 
futfy  or  Ibe  neceflBitj  of  the  times,  iffy  lord, 
1  bad  Bdt  taid  this,  but  I  hare  been  imalted 
iMe  I  came  into  the  haft :  a  j^ntleman  came 
ead'nAd  me,  <*  Ehber  yoa  mast  die,  or  the  plot 
«MSt  dde."  My  lord,  thia  is  iwaj^e  inauilerable 
b  a  ChriflCiaii  nation 4  'and  I  tbiok  I  can  lay 
ny  iMod  upon  my  heart,  and  say,  I  Itare  done 
winiBg'  against  my  conscience. 

8erj.  Peitfeli^.  If  Mr.  layer  hath  'any  qIk 
iections  to  Uie  indictmeM  be  may  make  diem, 
pAshoold  not  go  on  in  this  manner. 

Prmme9\  Mr  lord,  I  hope  I  shall  baretlieae 
d«iis  taken  off,  that  1  may  ha? e  the  free  nse 
"•f  that  reaacta  and  nnderstanding  which  God 
bitb  given  due.  They  have  given  ntfe  the  stran- 
foity  to  that  degree  that  is  very  painfiA,  and  1 
aoi  toM  yoar  lordship  is  afflicted  with  that  dis- 
tBrnaer.  I  hope  these  chains  shall  be  taken  off 
in  the  Aral  place,  and  then  I  hope  1  shall  have 
«fiur  and  tender  trial. 

L,  C  J.  There  have  been  a  great  tnany 
4bBngB  said,  bnt  which  we  cannot  examine  into. 
Too  have  given  a  general  charge  of  some  ]>eo- 
fle  naing  yon  ill,  your  expressions  are  not  jost 

~  f^t ;  you  char^  no  particolar  person ; 
can  take  bo  notice  of  them.  A9  to  the 
yon  complain  of,  it  must  be  left  to  those 
ia  ^hom  the  custody  of  you  is  committed  by 
lawf  to  take  care  that  yon  may  not  make  your 
•caeapej  when  yon  come  to  your  trial  then 
yenr  mins-  may  be  taken  off.  Consider  the 
SMlter  nf  this  day ;  ifyou  have  any  objections 
to  fheuidictiiient  the  Court  win  hear  them ;  if 

Ky  you  must  plead. 

AtL  Gen.  (Sir 'Robert  Raymond.)     t  am 

'  nothing  is  intended  but  that  he  should 
a  &ir  trial ;  bnt  to  complain  here  of  hard 
^saee,  of  chains  and  imprisonment,  carries 
wicn  it «  refleetion  of  crnehy,  and  we  know 
what  eflfect  these  things  maj^  have  abrotid.  My 
knd,  1  do  not  believe  there  is  any  occasion  for 
■ayhv  any  thing  more  in  answer  to  this,  than 
tnt  toe  prisoner  hath  been  kept,  as  all  persons 
hi  bis  drcumstances  are,  when  they  have  been 
nUcBipliug  to  make  an  escape ;  there  was  an 
attetopt  of  that  nature  made  by  him,  and  I  be- 
lieve nobody  will  say,  but  on  such  an  occasion, 
tfiere  ia  reason  to  take  particular  care  that  he 

ly  net  escape.  My  lord,  as  to  any  other 
lera  cvf  hardship,  1  hope  what  he  says  is  not 
I  verily  believe  it  is  not,  but  that  he  has  at 
freedom  and  liberty  as  is  proper  and 
And  as  to  what  is  said  in  respect'to  the 
duU  insulted  him  in  the  hall,  I  know  no- 
Hiiiig  of  It,  nor  heard  of  it  before ;  but  cannot 
hot  observe,,  that  it  is  an  easy  matter  for  people 
to  antrive  such  a  thing  in  concert  together, 
with  aoine  particular  views ;  and  I  do  not  know 
bntiftlie  fiict  was  so,  it  mi^ht  be  somebody  set 
Ott  by  bimsclf  that  did  it. 

L.C.J.  Ahks!  If  there  hath  beeen  an  at- 
totopt  to  escape,  there  can  be  no  pretension  to 
f  atopinin  of  hardship ;  he  that  hath  attotopted 
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an  eseipe  olioe,ir<tree,  ought  to  be  seenred  hi 
soch  manner  as  to  prevent  his 'escaping  a  se* 
oond  time.  The  -gentleman  gaoler,  what  do&t 
he  say  P 

Gentleman  Gaoler,    My  lord,  he  never  at- 
tempted to  escape  since  he  was  in  my  custody* 

Jtt.  Gen.  No,  it  was  before. 

8qL  Gen,  (Sir  Philip  Yoi'k.)  My  lord,  this 
complaint  is  made  for  no  other  purpose  but  to 
captivate  the  minds  of  the  by-  standers,  without 
auy  just  grounds  in  the  world ;  for  if  the  whole 
of  the  complaint  made  and  aggravated  in  this 
soleton  manner  be  considered,  it  amounts  only 
to  this,  that  a  prisoner  who  stands  charged 
with  so  great  an  offence  as  high  treason  (who 
I  admit,  notwitlistandine  the  weight  of  that 
charge,  ought  to  have  all  the  justice  and  all 
the  opportunity  of  defending  himself  which  the 
law  allovi^)  1  say  it  amounts  to  no  more  than 
this,  that  a  prisoner  in  these  circumstabces  is 
brought  up  hither  under  a  guard,  and  hi  fetters^ 
as  persons  in  that  condition  usually  are.  It  is 
very  well  known  that  when  this  gentleman  was 
in  the  custo<ly  of  a  messenger,  he  not  only 
made  an  attempt  to  escape,  but  actually  es* 
caped,  got  out  of  a  window  two  pair  of  stairs 
high,  and  from  thence  over  Ihe  water  into 
Southwark ;  and  since  that  is  so,  can  there  be 
any  colour  to  say  that  what  was  done  af%er« 
wards  was  nnwarranublef  I  cannot  help  say« 
ing  on  this  occasion,  that  ft  does  not  become 
the  candour  a  person  in  the  prisoner's  circum- 
stances ought  to  shew,  to  aggravate  and  make 
such  a  misrepresentotion  of  the  nsa^  he  has 
received.  As  to  what  has  happened  m  the'hidl 
we  knotr  nothing  of  it,  nor  can  possibly  tell 
how  true  it  is.  If  any  such  thing  was  said,  it 
is  not  impossible  to  nave  been  by  somebody 
that  was  set  there  on  purpose  by  tbe  friends  bf 
this  gentleman.  I  say  thus  much,  my  lord, 
not  because  I  think  it  material  to  the  business 
of  this  day,  but  because  I  would  not  have  it 
gone  away  with  that  there  has  been  any  hard- 
ship nut  upon  the  prisoner  contrary  to  ItiW, 
No,  his  miyesty,  who  makes  the  laws  of  tbe 
land  the  rule  and  measure  of  all  his  actions, 
though. he  will  have  justice  done  to  himself 
and  bis  government  against  any  person  that 
shall  conspire  to  overthrow  it,  yet  ne  will  suf- 
fer no  hardships  to  be  done  even  to  such  per* 
sons,  contrary  to  law ;  and  nothing  has  been 
done'  in  this  case  but  what  was  legal  and  abso- 
lutely necessary. 

Mr.  JJungitford,  My  lord,  I  beg  to  be  in* 
dolged  a  few  words ;  that  he  is  in  chains  now 
is  oemonstirable ;  and  he  hath  told  me,  when  in 
the  Tower,  with  him,  that  they  are  so  grievous 
to  him  tliat  he  cannot  deep  but  in  one  posture, 
viz.  upon  bis  back ;  and  that  he  hath  not  at- 
tempted to  escape  out  of  the  Tower,  is  given  in 
efidence  by -the  ffCDtleman  gader,  who  hath, 
and  wiQ,  I  verier  believe,  execute  his  autho- 
rity with  all. humanity,  for  he  now  helps  to 
hold  up  his  chains,  otherwise  the  prisoner 
could  not  stand.  My  lord,  it  is  said  U  is  no* 
thmg  but  what  is  usual  in  cases  df  this  natore* 
My  iocd|  I  believe  I  might  challenge  them  to 

H 


99] 


9  GEORGE  I. 


Trial  ^Christcpier  Li^tr, 


[100 


giTe  ao  imtaaioe  where  uiy  priwiier  was 
iHiaokM  mth  irona  in  the  Tower  before  Mr. 
Layer ;  his  m^jetly's  prieooers  of  the  Tower 
are  euch  strangen  to  this  usage,  that  ihey  had 
not  the  very  materials  there,  they  were  sent 
tor  from  Newgate,  and  1  hope  tbev  will  be 
carried  back  again  thither.  Your  lordship  hath 
hinted  it  aa  an  indulgence  intended  to  him 
when  he  comes  to  his  trial,  that  his  irons  sliall 
be  taken  off:  but  I  hambly  insist  upon  it  that 
.  bv  law  he  ought  not  to  be  called  upon,  e?en  to 
plead,  till  his  fetters  are  off.    My  lord  Coke, 

is  Inst.  35,)  is  clearly  of  that  opinion  in  his 
i^leas  of  the  Crown ;  and  is  aifmitted  on  all 
hands,  that  when  he  comes  to  be  tried  his 
shackles  must  be  off,  and  upon  a  debate  it  was 
80  determined  in  Cranbume*s  Csse,  (?ol.  13, 
p.  383.)  The  only  reason  assigned  fbr  putting 
of  irons  at  all  upon  a  prisoner,  is  to  keep  him 
in  safe  custody  (ror  the  laws  of  England  allow 
of  no  tortures)  and  the  reason  why  they  are 
taken  off  in  tiie  eenne  of  proceedfing  sgainst 
him  in  a  court  of  justice,  it  seems  to  be,  that 
his  mind  should  not  be  disturbed  by  any  unea- 
siness his  body  or  limbs  should  be  under ;  and 
as  to  the  distinction  that  his  chaina  ahould  be 
,  on  when  he  pleada,  because  but  for  a  moment, 
or  a  short  time,  and  off  when  he  is  tried,  be- 
cause that  will  be  of  longer  duration  ;  it  is  pos- 
sible that  what  we  have  now  to  say  may  be  as 
long  as  some  trials.  1  should  (with  submis- 
,  aion)  think  that  something  of  the  dignity  of  the 
Court  might  be  considmd  in  this  matter,  fbr  a 
court  of  justice,  the  highest  in  the  kingdom  fbr 
criminal  matters,  where  the  king  himself  is 
supposed  to  be  personally  present,  to  have  a 
man  plead  fbr  his  life  baore  them  in  chains, 
seems  to  be  very  unsuitable.  He  is  now  be- 
fore the  same  awful  and  just  tribunal  which  he 
vrill  be  before  when  be  is  tried,  and  why  not 
therefore  without  chains  as  well  now  as  then ; 
and  as  to  the  safe  custody  intended  by  the 
irons,  is  the  man  like  to  run  away  here  ?  Is  he 
not  here  too  well  guarded  to  escape  f 

Mr.  Ketelbey,  If  your  lordship  please  to  fa- 
vour me  a  fcM^  words.  My  lora,  what  hath 
been  his  usage  in  bringbghim  up  hither  I 
cannot  tell ;  what  the  usage  of  the  Tower  is 
with  respect  to  the  putting  chains  upon  priso- 
ners, I  am  ignorant  of ;  but  tbu  1  must  beg 
leave  to  say,  that  he  is  entitled  to  have  his 
chains  off  Mfore  he  pleads,^  in  point  of  law : 

*  **  Cum  autem  capti  in  judido  produci  de- 
beant,non  producantur  armati,  sed  ut  judicium 
reoepturi,  nee  ligati,  ne  videantur  respondere 
coacti,  Fleet,  lib.  1,  cap.  1. 

**  The  prisoner  at  the  time  of  his  arraign- 
ment ought  not  to  be  in  irons.  Hales's  P.  C. 
p.  311.  Tit.  Arraignment  iSee  H.  P.  C.  in  foUo, 
second  part,  cap.  28. 

<<  See  Hawkins's  Pleai  of  the  Crown,  part  8, 
p.  308."— JVofe  to  Former  Bdilion. 

See  more  as  to  this  in  vol.  5,  pp.  379,  et  sea, 
of  this  Collection,  and  Leach's  Hawk.  PI.  Cr. 
hook  3,  chap.  38,  sect  1. 

Sir  James  Borrow  has  reported  (vol.  3,  p. 


the  authorities  for  it  are  my  lord  Coke  in  his 
third  Inst.  fol.  34,  who  says,  that  «« When  pri- 
soners come  in  judgment  to  answer,  thev  snail 
be  out  frf*  irons,  and  all  manner  of  bonMi  thai 
their  pain  may  not  take  away  their  reasoiiy  nor 
constrain  them  to  answer,  but  at  their  fre» 
will ;"  (Brit,  c  5,  fbl.  14,)  and  in  foL  35,  hm 
cites  the  words  out  of  the  Mirror,  chap.  5,  sect. 
1,  **  It  is  an  abuse  that  prisoners  be  charged 
with  irons,  or  put  to  any  oain  before  they  b« 
attainted.'*  At  tlie  trial  or  Cranbume,  when 
he  was  brought  up  here  before  my  lord  chi^ 
iostice  Holt,  he  insisted  that  his  chains  should 
be  taken  off  before  he  pleaded,  and  it  was  or- 
dered. This  was  likewise  mentioned  in  tbm 
trials  of  Dorrel,  Gorden,  and  Kerr ;  when  they 
came  up  in  their  irons  to  plead,  it  was  moved 
at  first  that  those  irons  ou^ht  to  be  taken  offl 
The  Court  declared,  that  if  the  prisoners  in* 
sisted  on  it,  it  ought  to  be  done :  oat  they  did 
not  insist  on  it,  they  rather  chose  to  wave  that 
privilege  than  undergo  the  trouble  of  having 
them  knocdLed  off  in  court.  There  is  a  resolu- 
tion in  this  case.  In  the  lOth  fol.  of  Kelyng, 
it  is  expressly  declared  on  a  consultetion  m  dl 
the  judges  in  England,  That  a  prisoner  oughl 
to  have  his  irons  taken  off  before  be  pleads. 

X.  C  J.  The  case  of  Cranburne,  you  will 
find  that  authority  is  when  the  party  was  called 
upon  to  piMd,  and  was  tried  at  the  same  tima. 

No  doubt  when  he  comes  upon  his  trial,  the 
authority  is  that  he  is  not  to  be  *  in  vincnlia' 
during  his  trial,  but  should  be  so  far  free,  that 
he  should  have  the  use  of  his  reason,  and  all 
advantoges  to  dear  his  innocence.  Here  he  is 
only  called  upon  to  plead  by  advice  of  his  eoun* 
sel ;  he  is  not  to  be  tried  now ;  when  he  camea 

1809,)  a  case  in  which  it  appears,  that  threa 
prisoners  were  kept  chamed  during  the  trial  of 
issues  concerning  their  identities.    The  sub- 
stance of  the  case  is  as  follows :  "  Thomas  Ro* 
gers,  Samuel  Matthews,  and  John  King,  had 
been  capitally  convicted  for  felonies  in  robbing 
on  the  highway,  and  received  sentence  of  deatk 
for  the  same.    While  they  were  in  custody 
upon  those  convictions,  they  murdered  their 
keeper,  and  then  broke  out  of  their  prison,  and 
were  during  a  considerable  time  a  terror  to  ihm 
neighbouring,  country .    Being  afterwards  ra- 
token,  they  were  together  brought  by  writs  9F 
Habeas  Corpus  to  the  h|r  of  the  Court  ot 
King's -bench,  and  there  respectively  asked, 
what  they  had  to  say  why  the  Court  should 
not  proceed  to  award  execution,  &c.  each  of 
tliem  denied  his  identity,  and  issue  being  join- 
ed on  each  of  those  denials,  those  issues  wer« 
severally  tried  instanter  :   verdicts  were  found 
against  all  the  prisoners,  and  execution  warn 
awarded  against  each  of  them,  according  to  bis 
former  judgment  and  sentence."    The  report 
is  thus  concluded :    *'  Memorandum :  Thea^ 
desperate  fellows  remained  chained  together^ 
during  this  whole  proceeding."    But  the  re- 
porter mentions,  (p.  1810,)  that  while  the  imnm 
in  the  case  of  one  prisoner  was  tried,  tha  Iw^ 
other  prisoners  were  permitted  to  sit  down* 
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li  be  triBd,  if  be  maka  that  oomplaint,  the 
Curt  wiH  take  care  be  ahall  be  in  a  oonditioD 
pnpcr  lo  make  b*  defence ;  hot  when  be  ia 
iilj  etOed  upon  to  plead,  and  hb  counsel  by 
hiiB  to  adfise  him  what  to  plead,  why  are  his 
cbiBi  to  be  taken  off  this  minute,  and  to  be 
fotoa  again  the  next?  It  bath  been  said  (I 
CMMt  aaderstand  the  meaning  of  it)  be  is  too 
vdl  svarded,  I  do  not  think  a  man  charged 
vitb  higb  treason  of  this  nature,  can  be  said 
jmtlj  lo  be  too  well  guarded,  especially  if  it  be 
trie  what  bath  been  suggested,  that  he  hath 
mhifoored  to  make  his  escape;  that  will 
JHtifi^  mors  than  what  the  law  allows  in  other 


Mr.  BmgeH&rd.  M  v  lord,  I  beg  leaTC  to 
opUa  mysetf,  what  1  mean  by  saying  too 
lol  gotrded,  I  mean  sufficiently  guarded. 

LCJ,  Have  you  any  thing  more  to  offer  f 
TUi  is  Dotbing  but  to  captivate  the  people,  and 
to  alike  impressions  upon  them  that  are  not 
jmt,  or  eke  what  signifies  his  chains  being 
likai  off  this  minute,  and  afterwards  put  on 
ifiintbenextf  Thb  is  nothing  but  to  bring 
tM  people  to  have  an  unjust  sense  of  the  crime 
vHb  wbicb  be  ia  charged. 

Mr.  Hungerford,  My  ford,  we  might  hum- 
Ujipprehend  and  hope  that  the  better  to  pre* 
fSK  bimself  for  his  trial,  be  might 'continue 
vidMHit  bis  chains  until  after  tbat  time. 

LC.J.  1  am  of  another  opinion ;  and  if  we 
dMU  order  his  chains  to  be  taken  off,  and  be 
dope,  I  do  not  know  iNit  we  are  guilty  of  his 
oetpe.  As  your  client  hath  said,  he  shall  bare 
1 6ir  tad  a  just  trial;  but  to  make  objections 
■  Blatters  cf  thi3  nature.  Is  to  cast  a  reflection 
m  the  Court,  for  not  doing  that  which  w  not 
■then- power  to  do. 

.  Mr.  HuMferfortL  Lam,  my  k>rd,  of  counsel 
vith  the  prisoner,  I  ha?e  been  so  appointed  by 
m*  lordship,  and  I  assure  your  lonlsbin  that 
1,  aod  1  dare  anawer  for  the  other  gentleman 
Aat  if  concerned  in  the  same  senrice  with  roe, 
ibil  Biake  use  of  that  power  and  prif  ileg^  you 
iRpleased  to  give  us,  as  we  ought. 

■rlord,  I  have  looked  over  the  Record  and 
ftaudictineuty  we  have  a  copy  of  both,  ac- 
ttK^ag  to  the  direction  of  the  act  of  pairlia- 
■mt:  I  know  we  have  at  present  a  right  to 
ikjacttaibur  aorta  of  things,  viz.  mbwriting, 
■■•^clliqg,  falae  .or  improper  listin :  we  are 
^tmti  to  make  whatever  objections  occur  to 
iiQB  these  beads  at  this  time,  and  hare  not 
ihe  liberty  to  make  it  afterwards ;  but  there  are 
B^Ms  some  olijectiona  of  another  nature, 
*to  we  may  have  liberty  to  make  at  another 
i»e. 

I  Ittve  here  in  my  hand  the  whole  record 
wcred  to  the  prisoner,  in  which,  not  only 
Ibladidment  b  set  fortb,  tKitttie  commission 
J^Ojer  and  Terminer.  After  the  commission 
Maanmerated  the  names  of  the  commission- 
^itgaesenandaays,  what  are  the  oflfenoea 
yibqr  are  anthorised  to  enquire  of,  as  high- 
beaaaa,  mbprisiona  of  treason,  and  other  of- 
"■ttasf  a  loaer  degree ;  then  h  goea  on  and 
■I*  what  the  penNma  shall  bei  coBoeming 


whom  thb  enquiry  shall  be  made,  "Etper 
quos  vel  per  quem,  cui  vel  quibus,  quando, 
qualiter,  et  quomudo,  et  de  alib  articuUs  et  cir- 
cumstantib,  praemissa  et  eoruui  quodlibet.seu 
eorum  aliquod  vel  aliqua,  qualitercunq;  con- 
cernen*,  ptenios  veritui'.*'     My  lord,  I  bave 
looked  into  thb  form,  and  considered  the  words ' 
with  all  the  accuracy  1  can,  and  have  endea- 
voured to  render  them  into  Eiiglbh,  but  can- 
not ;  I  roust  say  I  look  upon  those  two  words 
*  plenius  veritat*,'  as  pbced  in  this  record,  to 
be  noDsense,  and  not  capable  of  being  rendered 
into  English,  for  they  import  no  meaning  at , 
all.    It  18  a  blembh  in  the  commission  itself, ' 
and  if  so,  the  enquiry  taken  by  vurtue  of  that 
commission  niust  fafi  to  nothing,  and  conse- 
quently this  indictment  must  be  naught.    I 
have  lieen  so  exact;  1  have  looked  into  the  forma  ^ 
of  these  indictments,  taken  by  virtue  of  com-  * 
missions  of  Oyer  and  Terminer.  My  lord  chief 
justice  Coke  hath  for  the  sake  of  poaterity, 
I  suppose,  given  us  the  form  of  the  com* 
mission  of  Over  and  Terminer  in  hb  time ;  in ' 
tbat  form  of  bis  these  w6rda  are  entirel;^  left 
out ;  they  seem  to  me  to  be  words  of  no  signi- 
fication, therefore  we  hone  there  shall  be  no 
further  proceedings  till  this  is  set  right,  and 
that  the  indictment  shall  be  quashed. 

Mr.  Keteibey,    Mv  lord,  there  are  other  ob-  ' 
jections,  whmer  it  is  your  lordship's  pleasure 
that  we  should  so  on  this  first,  or  that  we 
should  mention  the  others,  and  so  go  upon, 
them  all  together  f 

L,  C.  J.    Make  all  your  ol^jeetions  U^^hcr. 

Mr.  Hungerford,  Then,  my  lord,  in  the 
close  of  this  commission  it  b  said  the  jury  were 
chareed  to  enquire,  but  doth  not  say  fur  what ; 
but  that  otgection  may  be  made  another  time, . 
and  therefore  I  will  not  trouble  your  lordship 
with  it  now.  My  lord,  the  first  thing  that  oc- 
curs to  me  in  the  indictment  itself,  and  which 
certainly,  if  we  prevail  in,  the  whole  prooeed- 
inp  are  wrong;  thb  sentleman's  name  is  not 
wnt  nor  spelt  right,  *  Jurator'  pro  Dno'  Rege^ 
See,  super  saeramentum,  &c.  oood  Christo- 
pherns  Layer,  Christopborus  b  tnere  writ  with 
an  e,  whereas  it  shoulu  be  Cbristophorus  with 
an  o ;  and  if  the  Dictionaries  and  Lexicona  are 
any  authority  we  are  right.  These  are  the  ob- 
jections  which  have  occurred  to  me,  the  ffcn- 
tleman  ioined  with  me  in  thb  aervice,  nath 
some  other  remarka  to  make. 

Mr.  Keielbey,  My  lord,  as  it  b  your  lord- 
ship's pleaanre  to  appoint  us  to  be  counsel  for 
this  gentleman,  I  anall  not  make  any  apolo|^ 
for  our  appearing  on  his  behalf,  lest  1  receir e 
the  saoM  reproofftom  the  Court,  which  a  gen- 
tleman in  my  stttion  once  rccei?  ed  upon  a  like 
ooeaaion.* 

My  lord,  we  think  it  proper  at  this  time  to 
lay  these  four  points  under  your  lordshiu'a 
consideration,  wmeb  if  we  had  staid  till  after 
plea  pleaded  Vy  the  prisoner,  would  have  been 

*  Qu.  Does  this  refer  to  what  Holt,  Chief 
Just,  aaid  to  sir  Berth.  Bhower,  in  Bookwood'i 
Case  ?  See  vol.  13,  p.  154. 
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too  late ;  that  nwftter  bath  b«eD  ofteft  aetUed 
aad  delermined  by  your  lordybip,  aod  I  shall 
•ay  DO  more  to  that,  I  belie?e  they  do  not  ob- 
ject to  it ;  oow  therefore  it  ia  the  only  time  to 
make  these  ot^jections. 

My  lord,  the  first  that  hath  been  mentioned 


that  it  may  be  taken  in  any  case,  bat  I  submit 
it  to  your  lordship  whether  it  can  be  noAde 
sense,  or  is  proper  Latin  in  anv  of  the  cases 
either  of  the  singolar  or  plural  number,  that 
there  can  be  made  any  grammar  of  it,  or  that 
there  is  any  regular  or  preceding  verb  that  can 

govern  it  in  any  case  whatsoever :  they  might 
are  pat  in  any  words  entirely  inconsistent 
with  respect  to  the  part  preceding  or  subse- 
quent ;  leave  out  these  words,  and  the  other 
part  of  the  sentence  is  nlain  and  intolligiUe ; 
bat  put  in  the  words,  and  it  is  otherwise. 

And  especially  since  we  have  the  authority 
of  my  lord  Coke,  where  these  words  are  not 
in ;  how  they  came  to  be  put  in,  or  of  what 
use  they  are,  jrour  lordship  wLU  observe  on 
reading  the  caption  of  the  indictment* '  Ad  in- 
quirend',  &c.  plenius  veritat'.' 

Taking  exceptions  to  the  caption  of  thjs  in- 
dictment hath  forn^erly  been  oojected  to  ;  bat 
I  beheve  that  right  cannot  he  disputed  at 
time. 


disputed  at  due 


As  to  the  second  exception,  that  in  relation  to 
*^  Christopherus,*  we  saomit  it  to  your  lordship, 
if  that  be  jwt  ex|weedy  witJUu  the  defects  men- 
tioned in  the  act  or  parliament,  mis- writing, 
mis-spelliB^,  false  and  improper  Latin ;  nay, 
whether  it  u  not  snbject  to  censure  under  each 
4)f  these  four  heads. 

My  lord,  it  was  impossible  to  bring  all  my 
anthorities,  upon  (his  point,  along  with  me; 
but  I  hare  here  in  court  several  of  the  best 
dictionaries  and  lexicons  which  shew  the  true 
word  to  be  *  Christophorus ;'  and  I  believe  the 
{gentlemen  of  the  other  side  cannot  produce  one 
instance  in  any  authentic  boojk  either  Greek  ov 
Latin,  but  it  is  always  spelt  with  an  o  and  nol 
with  an  e,  it  is  Christopboroa  from  s^^^  the 
'  preteritum  medium'  of  the  Greek  verb  ^\ 
and  the  rules  of  etymolo^  and  formation  of 
Greek  verbals  evince  that  it  must  be  so,  and 
cannot  be  otherwise ;  and  by  all  the  Latin  dic- 
fionaHes,  the  Latin  word  for  Christopher  is 

*  Christophorus.' 

X.  C  /.  How  do  we  know  what  his  name 
is  P  You  must  plead  it  in  abatement  \  we  don't 
Imow  bis  name  ;    be    might  be  christened 

*  Christopberus'  for  augbt  we  know.* 

Mr.  Ketelbey.  My  lord,  for  false  spelling---' 
L.  C.  J.  How  doth  that  appear  to  us?  ifoa. 
are  wrong  in  making  yoor  objection  at  this 
time,  we  can't  take  nonce  what  ms  name  is ;  iu 
the  record  of  the  indictment  Ue  is  called  <  CJiris- 
tophems.'     Can  we  enquire  what  his  true 

*  See  the  Case  of  the  king  agaipat  Samuel 
Shakespeare,  10  £ast,  $3,  which  was  a  plea  in. 
lt#tcm<pt  of  a  misnomer  iu  the  auromer 


name  isi  whether  in  EnsAiah  ib  ie  Chiutophnil 
or  <  Christopheros?'  We  can't  toO  what  hi« 
name  ia,  perchance  his  name  mav  be  *  Cliris- 
topherus,'  and  the  name  by  which  be  might  be 
christened;  I  desice  I  may  not  be  onderstoodf 
as  if  I  would  prevent  you  from  oflTeriog  any 
thing  that  is  Bsatesial  for  your  client;  nut  if 
I  caa  satisfy  you  that  you  are  improper  ia 
form,  it  may  save  the  lime  of  the  Court;  bat  \% 
yon  can  ofier  any  thing  material«  we  are:  ready 
to  hear  it. 

Mr.  Ketelbey.  My  loid,  I  hope  yonr  lordship 
will  pardon  me,  here  is  the  lite  or  a  man  con- 
cerned, and  as  I  would  not  willijigly  offer  any- 
thing to  year  lordship  that  in  tne  like  caseu 
halh  been  over- ruled,  a»  neither  would  T  omit 
any  thing  that  may  be  materiel  for  the  pri- 
soner,  whose  defence  the  Court  has  introsted  uu 
with ;  therefore  1  will  go  on  to  the  othfM*  objec- 
tions that  we  think  to  be  improper   Lauu'^ 

*  compassavit,  imaffinatus  fuit,  et  mtendebat.* 
These  are  the  wonts,  I  don't  know  whetbev 
this  Latin  will  go  down  in  Westminsjker-hall» 
but  1  am  satisfied  it  would  not  in  Westminsterv 
school. 

Here  is  the  *  et,  tntendebat,  et,'  a  cotgone- 
tion  copulative  between  verbs  in  several  iensea  ; 
here  is  '  compassavit'  the  preterpOrfect  tense* 

*  imaginatus  fait,'  the  preterperfeot  lense,  and 

*  intendebat'  the  pretenmperfect  tense :  Why 
sboukl  not  the  last  verb  have  been  put  into  the 
preterperfect  tense,  according  to  the  roles  oC 
classical  Latin,  as  well  as  the  two  former? 
Tbeseftnre  we  submit  it  how  far  it  will  go  aa  tp. 
vitiating  the  indictment  in  point  of  false  Latin* 

My  ford,  there  is  one  word  mocei '  seisiend' ' 
the  overt-ac^  aa  laid  In  the  indictment,  is,  thut 
the  prisoner  *  conspiravit  ad  sacram  personaoi 
dommi  regie  eapieodS  aeisiend',  et  impriao- 
naod' ;'  by  the  words  thet  are  coupled  with  it» 
I  suppose  '  seisiend' '  is  intenijed  to  mean,  the 
taking  or  laying  violent  hands  apon  his  miyee- 
ty'a  person  ;  but  aure  there  waa  never  auch  a 
word  in  any  indictment  before,  nor  to  be  found 
in  any  author  whatsoever;  it  ia  neither  dasai* 
oal  Latin, law  Latin,  nor  tobe  met  with  among 
Littleton's  hajTbariama,  never  naturalized  nov 
inoculated  into  ancient  or  modern  use;  it  is.  % 
mere  fictitkms  weed  coined  for  this  lery  pur-i 
poee  without  any  pfecedent,  any  one  instauo^ 
to  warrant  it 

My  lord  Coke,  in  his  1st  Instit.  fol.  17,  seyift 
I  that  the  word  *  aeiaitus'  cometh  of  the  ^seoch 
word  *  seisle,'  and  that  in  the  common  law  it 
is  property  applied  to  freehold,  in  contrsdistinc^ 
tion  to  '  possofisiooatus,*  which  relates  to  chaU 
tels :    For  *  beisitus^  and  *•  poss&aioiiatus'  are 
mentioned  aa  terms  of  art,  technical  worda  ia 
the  law,  that  by  lon^.  use  have  acquired  Un 
themselves  one  peculiar  snd  determined  signi^    ^j 
fication ;  for  that  reason  I  do  not  object  agwupg^^.^* 
the  word '  compaasavit'  in  this  iudictmeot,  it 
having  been  alwaya   used  in  iudictineuts  of 
bijgh- treason  to  expcesa  compassiog  the  deatb 
of  the  king,  ever  since  the  aUtote  of  Ed^ara 

I'  the    3d ;  so  murdrare,  fesipnia,  and  severai 
otbffBi  w^  kiwirtt  tecius  ot  art  in  the  lawt  3iil^ 


105] 


jfbf  £Bgh  Tftoictti 


A.  D.  119^ 


pos 


wkraidtlijiymeeiwHbtbewont  •'■ewieiid'?' 
hA  if  tbey  wouki  ftoey  it  to  be  a  gerond  of 
Moe  ooknowD  actit e  Terb,  how  came  thejr  tu 
gire  it  tiiif  aeDae,  to  make  it  aignify  the  same 

Mj  ford,  I  oiuat  b^  lea?e  to  aaT>  that  1  ap- 
webcid  tlie  ?enr  gist  of  tbia  indickmeDt,  (at 
Imt  go  mach  of  it  aa  relatea  to  thia  OTort-act) 
oMj  dependa  upon  tbia  word '  aeiaieDd' ;' 
ai^if  it  d«ie8  appear  to  yowr  lordahip  to  be  in- 
wificaok.  baiwoii8»  false  or  impioper  LatiA, 
llope  we  are  proper  onder  the  aotborit^  of  the 
hte  act  of  parliamenty  hamhlv  to  iiiaiat  upon 
thif  obioclioD,  and  that  it  ia  aumcieDt  to  of  er- 
Amv  the  whcde  indiotofient. 

Mj  lord  Coke,  in  Calfin'a  caae,  aajra,  that 
ioMMttlf  for  high  -treaMMi  ought  to  m  drawn 
vith  the  greateat  aeonraey  and  nicety ;  hot  if 
Mr.  Attoi^y  will  pleaae  to  ahew  me,  that  thia 
vwd  WM  eter  onoe  naed  to  this  porpoiey  1  wiU 
vtremy  objection,  and  admit  it  to  be  aa  ele- 
|iit  a  wonfaa  any  in  tbe  whole  indictment 

LC.J,  I  think  before  the  king's  counsel 
■tbioy  answer  to  that,  we  had  best  hare  that 
put  of  the  indictment  read,  that  we  may  the 
MtCTJaifgeofil. 

CLcfiks  Cr.  reads,  '  Onod  to  Chiitto- 
libenK  Layer,  4sOk  ad  capiend'  saisiend'  et  im- 
J«omndV&c 

L  C.  J,  '  A4  capiend'  et  imprisonand*.' 
WoB*t  these  worda  do^  anppose  tl^  other  word 
'  ad  wiiend'^  iiMgniftcant  ? 

Sni.  Pe^glfy,  My  lord*  these  dgections 
ktc  beeo  made  with  ao  much  ceremony,  and 
wbotd  in  with  soch  pomp^  as  if  something 
"*      a  maam,  than  tliaqiiaahing  this  indict- 


We  apprehend  aome  of  them  are  improper, 
ttdotheca  which  may  be  proper  at  thia  time, 
*t  of  BO  force. 

The  ob[ectioiw  to  the  oommisskm,  we  appre- 

M  an  improper ;  it  ia  not  in  the  power  of 

^Coart  to  qiiaah  the  commission,  and  thera- 

ftm  la  make  naention  of  mia-apeUing,  and  of 

te  and  impropsr  Latitt  therem,  aignifies  iw- 

tlmg.   Aa  to  the  uidictaaBot  itself,  the  Coort 

balb  apower,  and  if  they  think  proper,  if  there 

K  mffiosnt  cause  may  quaah  it ;  but  the  eem- 

■imoa  tssttea  aader  the  great  aeal,  and  that 

part  of  it  returned  here,  ia  not  under  the  power 

af  this  osnri  to  destroy ;  but  upon  readutf  it, 

vc  tbhdt  thia  omection  wiU^uito  fanish ;  theae 

var^ara  oaed  in  all  cooamissiona  of  the  like 

Mare,  aad  are  ioaerted  in  the  very  form  of  the 

— oriaiioo,  and  the  caption  of  the  indictment 

laUAed  in  titt  treatise,  allonred  by  aU  tha 

Hgm  of  England,  called,  *«  A  CoUedion  of 

■itrtmrchtingto  UighTceaaon,  compoaed  tor 

^aaaaalance  of  the  justices  ifa  Scotland ;"  and 

"caose  of  the  snppoaed  difficulty  of  under- 

|Miogthese  woida,  I  witt^  foe  the  sake  of 

Jbafmiltmen  of  tba  othea  aide,  read  them  in 

«a  order  they  are  to  bnooaatrued*  thus,  «  Ad 

l^jviioad'  pleaiqa  ferilaiem  per  sacram*  pro- 

1 7^  ^  ^*8^*.  ham'  te.  de  quibnscunq;  pro- 

waoibosn  misftisiornh's  ^  pevqaoamvot 


*  qnafiterennq;  hit'  foct',  jec  ae  de  aliia  arti* 

*  cutis,  See,  et  ad  easdem  prodition'  at  aP  pr^ 
<  misa'  audiend'  et  terminand'  ;*  hare  they  ans 
to  enquire  more  fully  the  truth,  of  and  conosm. 
ing  ail  treasons,  misprisions  of  treason  by  anjr 
person  wbomaoever  committed,  9to.    And  if 
the  words  *  plenins  Teritat' '  h^  immediatolj 
followed  the  word  '  ioquirend.' '  e? ery  body  at 
firat  reading  muat  be  aatisfied  that  no  alyieetioB 
could  be  made  theseto ;  and  the  oljection  now 
ia  only  made  on  aocoant  of  the  placing  these 
worda  at  the  end  of  the  sentence.  Ikititmakee 
no  difference  in  tha  constnietion  or  sense ;  how 
otherjvise  can  it  be  eonstrnsd  or  underatood  f 
But  to  enquire  mora  fulfy  the  tenth  of  those 
offeacea  there  enunaeratod,and  whiaft  persona  aan 
ffuUty,  kc     And  theiefora  I  take  iW  that  tbe 
rorm  of  the  commisaien  ia  proper,  and  will  ha 
juatified,  not  only  by  Ihe  aenae  of  it,  but  by  the 
uanal  and  common  course  of  prooeedinga.— 'Aa 
to  the  next  objeotien,  we  anprahend  that  hatli 
bean  alreadv  over-ruled  i  the  word  '  Chriato- 
pharua'  with  an  e,  and  not  irilk  an  o :    And  if 
then  be  any  dilftrenoe  in  the  name,  thikt  must 
be  pleaded  in  abatesoent;   because  if  thegr 
would  take  advantage  of  it,  they  muat  plead 
that  hia  name  is  otMrwise  than  ia  expresaad  in 
the  indictment    Thia  man'a  name  '  Chriato* 
phecna'  may  be  with  an  e  as  weU  as  an  ^  for 
anght  anpeara:    But  we  apprehend,  that  the 
name  Cbriatopher  ia  aeldom  writ  in  Latin  with 
an  o,  but  uaually  with  an  e ;  if  they  thmk^ 
there  ia  any  thing  malarial  in  the  objection,  let 
them  plead  it  in  abatement,  and  we  are  ready 
to  answer  them. 

My  lord,  as  to  the  next  objection,  that  the 
three  verba  which  charge  the  high  treason,  viz. 
*  Compassavit,  imagioatua  fuit,  et  inlendebat,* 
thai  tk'y  are  not  in  the  aame  tensea ;  we  auh- 
mit  that  in  the  strictest  Latin,  there  b  ao  ne« 
ctesity  the  laat  verh  ahould  be  of  the  name 
lanae  wi||i  thoeo  that  go  before  the  copulative 
(et) :  Sose,  theuffh  *  compassavii'  and  *  imagi* 
natoaf«it'heintheprelerperfocttonBe,yet  ^m- 
tondehat'  mi^  be  weU  edded  in  the  pieterimper- 
feet  tenae,  and  that  will  make  no  difisrence, 
they  being  all  three  alleged  and  found  in  the 
time  pant,  befoif  (he  iudielmeni  exhibited. 

My  IomI,  the  next  dfection  wbieh  they  aesm 
to  rjy  upon,  ia  ut  the  eondoaion  of  the  indid- 
ment,  and  that  ia  to  the  word  (*  seisiend',  ^c.') 
They  sav,  the  pi\>cedents  have  been  kiakad 
into,  and  there  ia  m^  such  word  to  be  found  in 
any  indictment  of  high  treaaon ;  1  beg  leave  to 
say  in  aaawer,  that  aiece  the  amassinatian  plot 
against  king  WiUsam,  there  bath  been  no  auoh 
villainoua  attempt  el  this  nature ;  therefore  no 
wonder  If  it  cannof  be  found  in  other  indiet* 
menta  where  there  haa  been  no  occaama  he 
^he  weed.  This  ia  an  ovcrt*act  of  ceeapirkig 
and  i^pnaeing  to^  take,  aeiae,  and  impriaae  the 
very  person  of  the  king;  and  it  must  ha  hud 
aeeordiagio  the  foct  ilaelf ;  bat  if  thia  be  eel  e 
psoper  word^  theeg h  I  think  tbe  word  ia  pre- 
pev  and  sigeiAeset,  yet  beeaum  tbia  ia  not  made 
uaa  of  in  aUcgiug  the  traaaen  itself,  hut  the 
ovoftrMt  or  evideneee£thetr9aaa»,it  will  net 
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iriiMteihatpiH  of  the  indictmeot:  far  if  any 
imt  of  theie  words  alleged  it  pro?ed  upon  the 
trial,  the  pritoDcr  ott|rbt  to  be  foand  guilty, 
whether  he  eompaised  to  take  the  peraoo  of 
the  fcimTi  or  to  aeize  his  majesty,  or  to  impri- 
son anddetaiB  him ;  any  one  of  these  attempts 
is  soflkient,  if  proved,  and  the  prisoner  ought 
to  be  conTicted.  There  was  an  obieclion^  of 
thb  nature  taken  upon  one  of  the  trials  for  high 
treason,  before  my  lord  ehief  jnstioe  Holt ;  but 
lie  was  pleased  to  say,  that  in  alleging  the 
i»f  ert  acts,  where  several  overt  acts  are  alleged, 
wr  several  words  are  used  to  express  the  same 
4»vert  act,  if  they  were  mistaken  in  one  of  the 
words,  yet  if  there  were  other  words  sufficient 
in  the  indictment  to  express  the  overt- act ;  or 
•Itboogh  one  entire  overt  act  was  insofficieiitly 
•lleged,  yet  if  there  was  another  overt  act  well 
4aid,  the  €)ourt  would  not  quash  the  indictment, 
because  this  would  be  to  deprive  the  crown  of 
the  right  of  giving  evidence  to  prove  any  other 
part  of  the  same  overt  act,  or  any  other  overt 
net  alleged  in  the  indictment ;  so  that  we  hope 
this  is  not  a  proper  objection,  because  the  Court 
cannot- quash  the  whole  indictment  if  any  other 
overt  act  is  sufficiently  expressed,  hut  the  in- 
•dictment  most  stand. — But  the  word  is  proper, 
because  the  words  *  seisire  ad  seisiend'  '  are 
terms  known  in  the  law,  and  it  is  freiquently 
'used  in  actions  of  trespass,  '  quod  cepit,  seisi- 
.▼it,  et  abdnzit,'  or  « asportavit'  My  lord,  we 
think  the  word  *  ad  seisiend'  *  is  a  proper  ex- 
prsssion  in  tluB  case,  to  signiiy  the  attempt  or 
design  to  seize  and  apprehend  fiie  person  of  his 
migeshr ;  and  we  nope  there  is  nothing  in 
these  flwjeotMMis. 

Aii.  Gen,  My  lord,  we  are  not  a^^st  the 
'gentlemen  of  the  other  side's  insisting  upon 
every  thing  that  may  be  for  their  client's  ser- 
vice. But  sure  these  objections  have  nothing 
in  them ;  there  b  no  colour  of  reason  to  support 
them.  My  lord,  as  to  the  exoention  tairen  to 
the  commission  let  us  consider,  if  ttiere  was  any 
weight  in  it»  bow  it  can  possibfy  be  taken  at 
thia  time  P^-By  virtue  of  the  act  of  pariiament 
passed  in  the  7th  year  of  the  reign  of  hb  late 
majesty  kmf  William,  it  is  provided,  that  no 
inmctment  for  any  of  the  offences  afore*men- 
tioned  in  that  act,  which  are  treasons,  &c.  nor 
any  process  or  return  thereupon,  shaH  be 
quashed  on  the  motion  of  the  prisoner  or  bb 
eouneel  for  mis^writing,  qus-spcjliutf',  or  fhbe 
or  improper  Latin  (under  which  last  words 
the  counsel  for  the  prisoner  wouM  entitle 
themselves  to  take  thb  objection)  unless  such 
eoDception  shall  be  taken  and  made  in  the 
•respective  court,  where  such  trial  shall  be,  by 
'  the  prisoner  or  his  counsel  assigned,  before  any 
evideoee  given  in  open  court  upon  such  in- 
dictasent. — ^But  the  commission  is  a  thing  dis- 
thict,aad  neither  indictment,  process,  or  re- 
tain therenpon ;  and  by  conseqoence  no  objee- 
tien  can  be  made  to  the  coomiission  at  thb  time 
bw  virtue  of  that  act :  but  however,  heeause 
they  may  n#t  tronfain  us  with  these  objections 
•t  anothtt  fime,  we  beg  leave  to  answer  them 

BOW. 


Mt  knrd,  these  words  (*  plenius  veritatem*) 
are  the  very  point  of  the  enquiry  of  the  com- 
missioners of  Oyer  and  Terminer,  for  they  am 
to  enquire,  by  the  oaths  of  lawful  men  of  tho 
country,  fully  of  the  truth  of  all  treasons,  mie- 
prbtons  of  treasons,  &o.  committed  in  that 
county,  and  that  b  tfie  tenour  of  the  commis- 
sion. In  the  book  printed  by  the  approhatioa 
of  all  the  judges  of  England,  soon  afler  tho 
union  of  the  two  kingdoms,  all  the  rules  and 
methods  of  trial  in  cases  of  bifflk  treason  are 
laid  down,  there  Is  the  commission  of  Oyer  and 
Terminer  printed  at  lam ;  and  it  b  exactly  ia 
the  same  words  with  tnb ;  and  your  lordship 
may  please  to  observe,  that  immedbtely  after 
those  words  *  plenius  veritatem*  there  b  a  com- 
ma, and  none  before;  the  whole  sentence  be^ 
fore  is  entire,  and  therefore  in  ooustruction 
these  words,  <  plenius  veritatem,'  refer  to  the 
words  *  ad  inquirendum,'  at  the  bsginning  of 
the  sentence ;  and  the  sense  b  plain,  that  the 
commissioners  are  to  enquire  by  the  oaths  of 
good  and  lawful  men  of  the  country,  and  by- 
other  ways  and  means,  &c.  *  plenius  veritatem, 
de  quibuscunque  proditionibus,  misprbionibus/ 
dec.  and  then  the  commission  gONps  on,  and 
there  comes  afior  the  comma,  *  et  ad  easdem 
proditiores  et  alia  prBmissa  hao  vice  audi^d* 
et  terminand'  secund'leges,'  Ice.  In  our  legal 
proceedings  in  Liatin,  we  are  not  so  nice  as  te 
confine  ourselves  to  the  Latin  of  the  classics  ; 
but  this  b  very  proper  Latin,  and  the  divin- 
ing of  |he  words  *  plenius  veritatem'  from  the 
words  *  ad  inquirendum,'  by  which  they  are 
governed  by  the  interposition  of  so  many  words^ 
b  no  o^ection  ;  for  nothing  b  more  common 
in  the  best  authors,  than  placing  the  most  ma- 
terial words  at  the  close  ora  very  long  sentence, 
which  in  point  of  construction  must  refer  to 
others  at  tne  begmning.  And  therefore  I  hope 
we  shall  hear  no  more  of  thb  olgection. 

As  to  the  Chrbtophems  being  with  an  e  in- 
stead of  an  0,  that  b  not  a  proper  objection  at 
thb  time.  No  man  will  pretena  to  say,  he  ma^ 
not  be  christened  by  that  name,  as  Henry  is 
the  usual  name,  Harry  is  the  common  nick- 
name for  Henry,  yet  a  person  may  be  chris- 
tened Harry,  and  so  have  many  persons  been. 

But,  my  lord,  we  say  this  is  a  word  used  in 
all  the  bw  proceedings  for  Christopher,  and 
spelt  in  thb  very  manner  with  an  e. 

As  to  the  other  objection  ;  as  to  the  altera- 
tion of  the  tense  in  the  words  *  compassavit, 
imaginatos  fait,  et  inlendebat:'  the  objection  n 
made  as  if  we  were  tied  down  to  those  exact 
forms  of  grammar ;  if  the  sense  is  plain,  if  the 
fhcts  are  explained  by  proper  Latin  words,  it  in 
enough  for  us,  whetner  they  are  carried  on 
sometimes  in  one  tense,  and  sometimes  in 
another,  provided  they  sufficbntly  charge  the 
fact  to  be  done. 

The  lastobjectieo  b  the  word  *  seisiend',  that 
it  is  net  a  word  known  in  the  law ;  if  that  would 
hold,  it  would  not  quash  the  indictment,  be- 
cause there  are  aeverat  other  words  to  the  ssmo 
eflect,  which  sufficieotly  express  thb  rilbtooua 
overt  act,  witbont  thb  wmd'seiBbnd.*;  for 
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't  is  hid,  that  Ike  priaoDer  did  iiropose,  conmltt 
and  agne, '  ad  sacram  parioiiaiii  dieti  Domini 
*  Geo^  noae  Re^,  «c.  eapiend*,  aoisiend', 
'iofriioiiaiid',  et  lo  eaitod'  detiimd."  But 
ve  iBMt  thai  tbia  »  a  Tery  proper  word.  la 
the  court  of  excbeqiMT  the  words  osed  in  cnm 
•f sdmre  ia  *  aeiMTit**  Writs  iaaae  oonimand<* 
iiftiie  sheriff  *  sttsire\  anch  lands,  &e.  into 
the  kuig^'s  haodsy  and  the  aberiff  retoms  *  sei- 
<  liri/eoi :'  so  that  if  this  word  was  looked  anon 
isaa  anknewnand  unintelligible  word,  wnat 
sunt  beoooM  of  many  jadgmenta  and  prooeed- 
Bgi  in  that  court?  it  ia  a  law  word  that  is 
hoe  applied  to  the  person  of  our  soTereign, 
aad as  itis in  the  proeeedings  helbrs-mentioiied 
applied  to  scasang  lands,  £c.  why  may  it  not 
he  applied  to  the  soiling  of  a  person  ?  And  then 
if  *  adsire'  he  proper,  the  gerund  from  that  must 
be  ( Kiaiendum,'  and  therefore  we  apprehend, 
njferdythat  thisisa  plain  answer,  and  that 
iMre  ia  no  colour  of  reason  for  this  objeotiont 

Sol,  Gen,  My  lord,  as  1  apprehend  these 
oc^tkms  have  no  real  fonndation,  nor  scarce 
aaj  colour  in  themselves,  so  I  do  not  know 
vbetker  it  would  not  be  giving  too  much  cre- 
fittotbem,  for  so  many  of  toe  king's  counsel 
at  attend  your  lordship  on  this  occasion,  to 
md  the  time  of  the  Court  hi  giving  answers  to 
vim.  The  true  answers,  and  all  the  answers 
vbich  can  be  given,  have  been  already  oflered 
•ad  rery  fully  enforced  ;  and  therefore  I  shall 
M  trouble  your  lordship  with  any  thing  fur- 
ther. 

Kr.  Huagerford,  My  lord,  I  beg  a  few  words 
by  way  of  reply.  As  to  the  first  olgectiou 
vehope  it  is  not  answered :  we  object  against 
the  words  *•  plenius  veritat,'  as  words  of  no 


or  meaniog,  aa  ranged  or  placed  in  this 
iadictmeDt.  Mr.  Attorney  hath  endeavoured 
^  Biake  them  sense  by  transposing  them,  and 
haertiag  '  plenius  veritat'  ten  lines  before 
vbat  the  indietiiient  bath.  We  must  take  the 
*wda  as  they  are  in  the  indictment :  and  if 
Ihey  tie  not  graunnaar,  or  inieDigible  there,  the 
^KcfMMi  stiirhohls.  I  know  not  what  liberty 
thekhig's  ooannel  hath  to  transpose  the  words. 
}  bmnr  school  boys  sometimes  pick  up  words 
"^tlhoQt  regard  to  grammar,  to  make  what  they 
oil  BOBsense- verses ;  but  1  never  knew  an  at- 
kiBpt  before  by  transposing  of  words,  m  make 
Mcnse  grammar,  prose,  or  poetry.  There 
hone  tbh^  tbait  bath  been  mentioned,  that  the 
^idgea  have  settled  the  forms  of  proceedings 
in  cases  of  h^h-trcason  by  direction  of  the 
Boaasof  Lor£,  and  this  *  plenius  veritat.'  is 
^iolothelbrminsertedin  that  treatise:  that 
baok,  my  lard,  notwithstanding  the  solemn  al- 
*|fiBce  of  k  by  the  judges,  is  not,  with  sub- 
>Hanoo,a  eondusive  aumority :  It  was  denied 
tabs  so  m  the  case,  of  Matthews,  which  case 
I  eta  the  better  speak  to,  because  I  was  of 
^VMel  in  it.  The  olyection  taken  in  the 
^^  of  Matkbews  was  to  the  pannel  of 
Injury,  for  that  the  addition  aad  plaoea 
jf  abode  of  the  jmymen  were  not  inserted 
.•  lbs  pamely  aoonrding  to  the  diraetiona  of 
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that  book,  the  better  to  gnide  the  prisolier  in 
bis  challenges.  My  lord  chief  justice  King, 
who  presiifed  at  that  trial,  assisted  by  all  the 
then  judgea  of  England,  (except  your  lordship, 
who  was  absent)  overnruled  that  exception ;  and 
I  think  the  reat  of  my  lords  the  judges,  now 
present,  concurred  in  that  resolution.  Where* 
lore,  if  we  have  no  authority  to  combat  with, 
but  the  authority  of  that  hook,  which  hath 
been  solemnly  denied  to  be  a  good  authority, 
we  hope  this  objection  shall  stand. 

My  lord,  as  to  the  word  Christophoriis,  with- 
out doubt  the  etymology  of  the  word  is  aa  Mr. 
Ketelbey  bath  opened ;  and  there  ia  this  further 
to  jttsti^  that  way  of  speHmg  which  we  con- 
tmd  for,  6ven  the  two  first  Syllables  of  the 
word  in  the  indictment  are  *  Gnristo,'  as  the 
Greek  with  an  o,  and  not  ^  Christu' ;  and  in 
conformity  with  the  Greek  spelling  in  the  two 
first  sylbliles  of  the  word,  we  hope  the  next 
syllable  must  be  spelt  so  too:  but  since  it  is 
contended,  that  the  substance  of  this  objection 
must  be  put  into  a  plea  in  abatement,  we  shall 
wait  the  direction  of  the  Court  as  to  that  matter. 
Aa  to  the  words  *  comj^assavit,  imaginatua  fnit, 

*  et  intendebat,'  there  is  something  in  that  ob- 
jection ;  they  all  relate  to  a  time  past,  but  they 
are  in  different  tenses  or  time ;  there  is  the 
preterperfect  and  preterimperfect  tense,  and 
there  is  the  conjunction  copulative  between 
them,  as  if  both  tenses  impliea  the  same  times, 
which  it  is  certain  they  do  not,  and  therefore 
they  charge  naught ;  for  a  thing  cannot  ba 
done  lately  and  formerly,  and  both  at  thesams 
time. 

As  to  the  other  words  ^  ad  capiend',  seisiend* 
^  et  imprisonand.',  we  are  upon  the  forma  of 
an  indictment,  and  must  be  governed  by  tho 
usual  forms :  J  believe  there  is  no  instance  on 
record,  where  these  words  are  made  use  of  in 
any  acquisition  of  this  lund ;  for  which  rea- 
sons we  humbly  hope  this  indictment  shall  be 
quashed. 

Mr.  KeUlbey,  My  lord,  I  beg  leave  to  of'* 
for  a  word  or  two  by  way  of  reply :  Mr.  Ser* 
jeant  Pengdly  is  pleasra  to  say,  that  sense 
may  be  made  of  these  words,  and  that  ^  pie* 
<  nius  veritatem'  as  it  is,  is  good  Latin,  by  lift- 
ing these  words  from  the  Mttom  of  the  sen- 
tence, to  the  top,  and  making  them  follow  *  ad 

*  ioquirendom'.  1  believe  four  parts  in  five  of 
the   caption   interfere    between  the    *inqni* 

*  rendnm'  and  the  '  plenius  veritatem,'  a  whole 
catalogue  of  offences,  several  independent 
sentences,  different  times,  persons,  phuses, 
things  all  stationed  between,  and  yet  these 
words  are  to  bo  united :  I  would  be  glad  to 
know  by  what  rule  of  grammar  this  can  be 
done? 

As  to  the  word  Christopberus,  I  shall  not 
further  insist  upon  that  as  a  proper  objeotioa 
under  this  head,  because  your  lordship  seems 
to  be'of  an  opinion  that  we  ought  to  have  plead* 
od  it  in  abatement. 

As  to  the  word  '  seisiend.',  it  hath  been  said 
it  IS  a  word  well  known  in  the  exchequer,  but 
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liny  do  4Mi  iheviF  ime  iintetofc  wliei«-«ner  it 
WM  Med;  isdeed  they  neotioii  a  prweiil  to  the 
gberiflT '  aeiiiri  fiunas,'  sod  the  retare  *  Minri 
«  fecif '  but  what  is  that  to  *  arisieodiiiii ;'  the 
ODO  is  juitiiM  by  imige,  the  *  seisitw'  at  *  tei- 

*  eiri  ;*  besidea  *  leisiri'  it  there  used  in  the 
very  same  aenee  which  the  hrw  hath  imposed 
upon  it;  it  is  to  be  pot  ioto  poesesROD,  the 
lands  are  eo  dehTered  by  the  sheriff  into  the 
hands  of  the  himf,  that  he  beoomea  seised 
thereof, '  nt  de  IomIo  et  in  ior«  oorooft,'  till  an 

*  anovcas  manus*  he  obtained :  bat  if  ever  that 
word  was  pot  into  anv  indiemrant  to  si^ify  to 
aeiso  and  imprison  the  king,  it  is  entirely  un* 
known  to  roe. 

Indeed  horn  is  one  pieeeof  dootrhie  offered, 
that  if  it  holds  good  pots^an  end  to  all  oor  ob- 
jections, and  OTOD  to  the  tot  of  parliament  on 
which  they  are  founded  $  but  I  most  own  it 
is  entirely  new  to  me:  we  are  told  there  are 
other  words  in  the  indictment,  and  other  oTcrt- 
acts,  aod  if  one  act  is  sufficiently  expressed  by 
any  one  word,  though  there  be  words  that  are 
improper  and  false  Latin,  yet  it  ihall  not 
Wtiate  the  indictment ;  what  avails  then  this 
act  that  empowers  us  to  make  objections  to 
Biis-writin§[,  mis-spelling,  false  and  impronor 
Latin  P  It  is  impossible  to  suppose,  that  who* 
erer  hath  the  drawing  of  an  indictmeDt 
ahottid  make  faults,  and  blunder  on  from 
first  to  last:  no,  in  an  indictment  for  high* 
treason  the  greatest  care  is,  or  ought  to  be 
token  in  the  drawing  of  it ;  and  where  the 
life  of  a  person,  and  all  that  is  valuable  is  at 
stake,  the  law  will  not  subject  aov  one  to  ouoh 
Ureailfol  penaltiea  and  forfeiture  for  an  offence 
expreeseJ  only  by  words  of  an  unknown  or  du- 
bious signiflootion ;  and  tlierefere,  we  hope 
that  this  goes  to  the  whole,  aod  that  the  in- 
dictment shall  be  quashed,  or  else  it  would 
be  nugatory  fbr  us  to  be  aUowed  'to  take  ex- 
ceptions to  one  part  of  the  indictment,  if  the 
other  were  good. 

I  believe  Mr.  Attorney  won*t  shew  any 
instance  (I  submit  it  to  his  greater  experience}, 
where  ho  over  knew  one  overt- act  m  an  in- 
dictment aet  aside,  and  the  rest  of  the  indict- 
ment held  good :  exceptions  have,  ever  since 
the  making  this  act,  been  taken  and  argued  b^ 
eounsel,  and  determined ;  but  if  this  be  a  suffi- 
cient answer,  surely  they  spent  the  time  of  the 
Court  to  very  little  purpose,  in  debating  whe- 
ther there  were  any  faults  in  the  indictment, 
wlien  It  was  so  easy  to  nhew  it  was  not  faulty 
throughout.  Mr.  Serjeant  Pengdly  has  been 
pleased  to  mention  the  opinion  of  my  lord 
chinf  justice 'Rolt,  upon  one  of  the  trials  be- 
Ibra  hiro«  that  although  one  entire  overt- act 
inaa-lnsoficioatly  allege,  yot  If  there  was  any 
other  well  laid,  the  Court  would  not  quash  tlie 
IndiOtonnt  ;*  I  wish  he  had  told  us  in  what 
trial,  or  where  it  is  to  be  'found,  for  I  don't 
wmimber  It  in  any  of  the  printed  trials :  as  to 
what  was  mentioned,  witli  regard  to  the  au- 
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thority  "Of  that  book,  for  tlhe  worda  <  plenkm 
voiitotoa,'  Mr.  iiwMPtrford  rightly  observed, 
that  the  antliorirv  vt  that  book  was  utierir 
denied  at  the  trial  of  Matthews ;  your  lerd- 
ship  was  not  there,  my  lord  chief  justice  King 
firemdod  then  upon  the  bench,  that  hook  par* 
tionlariy  directed,  that  not  only  the  names  of 
the  jurors  should  be  iuaeHed  in  the  pannel,  but 
also  their  additions,  and  the  places  where 
they  lived ;  instead  of  that,  Ihe  ixipy  of  the 
pannol  delivered  oooKiated  only  of  a  long  link 
of  bare  names,  no  additiono,  nor  where  they 
Kved ;  whereupon  we  toade  our  objection,  aod 
insHted  on  the  authority  of  that  hook.  Notw 
withstanding  which,  the  objection  was  then 
over- ruled,  and  cOiise«|oently  wo  hope  we  ahaR 
not  bo  pinned  down  to  M  aothority  of  this 
bmMt  any  more  in  this  case,  than  the  other  ; 
for  these  reasona  we  hope  vour  tordship  will  bt 
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of  opinion  that  the  king's  coonael  have  not 

S'vana  fell  answer  to  our  oMections,  andthsft 
e  indictments  hall  be  quashed. 

Mr.  Hunferfard.  My  lord,  I  beg  leave  to 
hand  nn  this  precedent  of  my  lord  Coke's, 
where  these  words  «ro  enturely  left  out. 

L.  C.  J.  What  is  the  use  tou  would  make 
of  setting  up  an  extraiudieiai  opinion  of  my 
lord  Coke's,  as  you  call  it,  against  the  opinion 
of  all  the  judges  ?  Because  it  is  not  in  my 
lord  Coke's  form,  therefore  it  ia  not  necessary 
or  right ;  but  at  the  same  time  you  would  have 
us  governed  by  my  lord  Coke's  opinion,  yofi 
would  have  us  reject  the  opinion  of  all  the 
jndgofl.  My  lord  Coke  maybe  wrong;  the 
opinion  of  all  the  judges  in  an  extrajudicial 
case  may  be  wrong:  but  it  would  be  very 
strange  to  p;ive  a  greater  weight  to  the  extra- 
judicttl  omnion  oTmy  lord  Coke,  because  be 
hath  \tSi  tne  words  out,  than  to  the  opinion  of 
all  the  judgea  that  hare  |Klt  the  words  in*; 
neither  is  conclusive;  but  certainly  the  opiw 
nion  of  all  the  judges  of  later  times,  must 
have  more  weight  than  the  extrajudicial  opinion 
ofa  single  judge  at  any  former  time. 

As  to  the  matter  or  this  objection,  you  say 
that  in  the  recital  of  the  commission  of  Oyer 
and  Terminer,  in  the  caption  of  the  indictment, 
it  is  said  the  commissioners  had  authority  to 
enquire  '  de  qnibuscunq;  proditionibus,  &c. 
'  plenius  veritatem ;'  *  plenius  veritatem'  comes 
in  afWrwards :  we  have  been  told  of  classical 
and  Ciceronian  Ijatin ;  and  if  there  he  any 
regard  to  be  had  to  that,  is  anything  more 
common  in  every  part  of  Cicero,  ^than  to  put 
words  la^t,  that  in  construction  must  come 
fint  f  I  do  not  know  any  rule  that  is  laid  dowti 
when  the  words  coming  last,  are  in  construe-' 
tion  to  be  taken  first,  but  only  this,  that  the 
construction  is  to  be  according  to  the  natural 
sense  and  import  of  the 'words ;  and  if  so,  then 
in  the  authority  of  the  commissioners,  where 
it  is  said  they  were  to  enquire  *de  qnibuscunq; 
proditionibus,  lee.  plenius  veritatem,'' in  con* 
struction  the  laat  words  must  be  taken  first. 
You  say  aa  they  stand  it  is  nonsense,  and-sig» 
nifiei  nothnig,  mud  the  words  nee  no^tory  ;!  it 
1 
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im 


iiMt  MaMal  vb««  tbejr  ituid»  Hiey  mutt 
k  likeD  ia  tjMt  WMum  ^  cogytriMikNi  m 
vi^y  flake  tkea  aigiiifieaat,  thai  ia«  by  takiof 
diiMt  wards,  'pleniufl  f erilatem,' lo  f  o  iiat 
ii  Martractbo ;  tbcD  it  ia  very  prapar  and 
j«l,iBdall  willbeveU. 

is  lo  the  matter  of  the  BHsnaiiiart  that  yoa 
larf  giffw  no,  aa^'very  juatly,  far  yqaare 
fmpK  t»  pleaa  tlial  in  abatamaat.* 

Tbeoezt  abjection  ia»  you  ^%y  baraia  im* 
Mfer  Latia,  '  oaoipaasavit'  ift  iba  pf^terpar-* 
Ml  taoK,  *•  iaMfinatua  fail'  io  the  cane  tanaa, 
u4  '  iateadabat'  ia  tba  preterioftparfecl  taoie } 
Utetheie  wanla  by  ftbaiii«clT»,  sojppoea  U  bad 
btta  *  coDipmivrt'  onlvy  ^  imagwatiM  fait* 
mty,  tr  *  iateodebat*  aaiy»  wauld  not  eitbar  of 
1km  wordf,  wbelbar  la  Iba  preterpeHEiBGl  or 
ir«lmiD|ierfeet  tenaai  baTa  baea  sumeient  to 
bfe  charged  Hr.  Layer  witb  bavia^  aoma 
tiw  hekn  ooanpaased  aod  imagioad  the  daatb 
•flbt  bag  f  Every  oae  of  tbew  worda  cbj|i|^ 
kin  akb  tba  iateot  of  ooaspaiaiBg  and^  iiaa* 
givif,  aad  tbat  rektealo  a  time  tbat  ia  panady 
■hdkcr  pcelerparfiiel  laoae,  or  pretanoipar* 
te,  tbit  it  oot  aMilerial :  tbea  at  to  Qae  of  the 
fttit-acli,  aa  bere  be  a  great  maay  to  wbicb 
M  nljiKrtaB  if  «ia[da»  tba  bigb-traaaoo  ia  eom* 
fMiiiigMid  ioMginiog  Iba  deatbef  tbe  king ; 
iIn  twt-acia  aie  aarera},  eitber  is  aofficient  to 
MtiiD  tbe  treason  of  oonpaaaing  aod  iiaa* 
pm^  Iba  dealk  of  tba  kti^.  One  of  the 
•vcrt-aeti  is,  tbat  he  did  desigo,  consalt,  aod 

re 'ad  eapepd,  seisieod',  at  imptisoaawt.*, 
penoB  or  the  king,  Sappoae  it  bad  beeo 
|aioi^ieBd.'  et  impriaonand.',  than  yoa  sa^ 
khad  ktsa  wall  enoagb;  bat  tbe  patting  lo 
Hia  void  •  Beiaiend.%  will  vitiate  the  whole, 
kxMisit  is  an  iinproper  and  ricioua  word.  I 
M  kaow  that,  nor  dare  not  say  in  a  court 
if  hw  that  it  w  ap  improper  and  vicioaa  word : 
paiatokl  of  a  court  of  law  wliare  tbe  word 
V  ind,  aad  batfti  tbe  same  signification  aa  in 
ihe  isdictoMnt;  aa  to  aei^e  lands  into  the 
^Mdi  sf  the  king»  to  aeise  lands,  or  to  aeixe 
Ibe  hn^$  peraoD,  the  word  k»  the  same,  and 
if /HiMne'  (8  goodt  wi  enough  to  signify  to 


inn  hads,  *  seistre'  is  enongh  to  signify  to 
tdtt  Ibe  kiag's  person ;  thereibra  1  tSnk  it  is 
f  P>vpcr  word ;  hot  whether  it  is  or  not,  there 

*  lolieieDt  in  the  indictment  to  maintain  tiie 
c^>^p  sgsiast  BSr.  Layer,,  for  he  is  charged 
J^  a  tMHuhatioo  ami  agreement  to  take  the 
fbg,  with  a  cansialtatioo  aud  ag(reemeat  to 
Apriwo  tod  detain  the  king  in  priaoo :  theaa 
JBmficisnt  without  the  word  *  acisiend.',  but 
"*  wwd  <  aeisiefld.'  bath  been  a  law-word, 
^  and  b  our  proceedings  at  law,  never  ob- 
9^  !• ;  hot  if  we  any  it  would  not  sig- 
■I  «  Kfliagt  we  must  set  aside  half  the 
piUidiiiLi  in  the  Court  of  Eicbeyier.  These 
*^*tt  Ibe  objeetiena  yoa  have  made,  and 

*  vy  «M*BbeiMioD  they  can  be  of  no  oae 
*|^iQs  to  yonr - cUenti  they  signify  no* 


ifast,  Pp^pi.  I  api «f  tbaiaroe  opinkm :  not 
tbe  least  doubt  ranaini  witb  me. 

Just<  JByrs.  I  think  Iba  caption  of  tba  in- 
dictment is  in  common  form,  aad  the  exoepr 
tiops  tn  the  indictmant  itself  are  fully  an- 
swered. 

Jost  Fori0$W4  AtawL  I  am  af  the  samp 
opinkm;  aad  think  the  ottfectmos  to  be  of  no 
weight. 

uCiJ.  The  abjeotiona  being  all  ofar-niledr 
deasand  of  him  what  be  bath  to  plead. 

QL  qftke  Or,  Christopher  Lpycr,  bold  np 
your  band.  How  say  you,  Christopher  lisyeiw 
are  yon  Guilty  of  the  bigb-tmason  wbepaof 
yon  stand  indicted,  or  Not  Uuilty  P 


Friumer,  I  desire  mv  plea  of  misnomer  mijf 
the  fact 


be 


*8MLsacfa's  Uawkma'sPtso&of  the  Crown 


And  I  plead  Not  Oailty  aa  t» 

f  a 

CL  of  ike  Cr.  reads  the  plea. 

"  Gt  Chriatopboms  Uiyer  ad  Baoram  Ud 
duct  in  propria  persona  aua  fanit,  et  habilo 
audita  Indictament  predict,  dicit  qood  ipse  es^ 
persona  in  Indictament  pnedict.  menttonat  el 
intens.  per  nomen  ChristopHeri  l^rrer,  nnper 
de  parocb.  Sti.  Andrei  Holbomein  Com.  MidL 
Ar.  et  versos  qnem  Indictament  pranlict.  pro- 
lat.  ezistit  pro  aJt  Praditione  nrmdrat.  et  dictt 
%uod  ipse  ad  Indictament  illud  responders 
compeVi  non  debet,  quia  die.  quod  ipse  diu  aula 
lempua  caption.  Indictament.  pnedict  necnoa 
ante  lempos  ofiensi  in  Indictament  ill.  spact* 
ficat.  et  fieri  snpposit.  Baptiaatoa  fuit  per 
nomen  CbriatoplMin,  et  per  id  nomen  Christo- 
phori  semper  a  tempore  JBaptization.  sua  bn- 
jusqna  vocat.  nunoupat  et  cognit  fuit,  et  hoc 
jparat.  est  verificare ;  undo  ex  one  ipse  ^on  nor 
minatur  in  Indictament.  premct  per  nomea 
Chriatopbori,  petit  iudicium  de  Indictament* 
illo,  et  si  ipae  ad  Indictament  predict,  ulteriua 
reapondere  compelli  debeat,  &c.  et  (^ooad  pro*' 
dition.  in  Indictament.  predict,  rocntionatipao 
predict.  Cbristophoroa  Layer  dicit  qood  ipso 
m  nullo  est  inde  culpabiljs,  et  inde  de  bono  el 
malo ponit ae super  Patriam,  Sec* 

*<  J.  HUNGBaVORD. 

*«  Abel  Kbtblbbt.*^ 

X.  C.  J.  Yonr  plea  ia  received.  He  bath 
pleaded"  in  abatement  first,  and  then  pleada 
over  to  the  treason.    Whpt  sav  yon  to  it  ? 

Serj.  Fengelly,  it  cannot  he  expected  that 
we  shonld  mive  a  replication  resdy  to  their 
plea  in  abatement :  we  were  not  aware  of  thia  i 
therefore  we  ought  to  have  time  to  draw  op  # 
replieatkm. 

X.  C.  X  What  say  you,to  it  P 

Mr.  Hunger/ord  and  Mr.  JUtelhey,  My  lord^ 
we  have  no  objection  to  it. 

*  *<  The  right  way  seems  to  be,  that  pk 
should  be  followed  wuh  an  o,  and/ witb  an  ^ 
^e  first  being  derived  firom  the  Greek,  and  tba 
Olher  from,  the  Latin.  See  Lowick's  indict- 
ment, vol.  xiii,  p.  875,  wliere  it  is  Christo- 
phovua  Knigbtloy.  See  als9  Co.  Entr.  51,  «• 
55,  b.  215,  C.309, 6.  d.  310,  a.  b.  319,  a.SU» 
k'^    Jbraisr  ^dUim. 

I  ^ 
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£.  C.  J.  Well,  the  p\t%  is  recorded.  Coa- 
sMer  DOW  the  qoestien  on  tlue  ptee,  if,  wbellier 
he  was  baptized  bv  tlie  name  of  ChritlophoriM 
or  Cbristopheras  r 

8en.  Pengelfy.  My  lord,  to-morrow  and 
next  day  being  holidays  felae  we  should  have 
been  ready  by  to-morrow)  we  therefbre  pray, 
that  he  may  be  brought  up- again  on  Saturday 
by  rule  or  this  court. 

'  ^Mr.  Hungerford.  I  hare  some  doubt  whe- 
ther it  can  be  by  rule,  or  by  Habeas  Corpus. 

X.  C.  /.  When  once  a  Habeas  Corpus  hath 
been  granted,  and  he  is.  brought  before  us,  we 
can  order  him  to  be  broufflbt  again  by  rule. 
He  must  be  taken  back  agaiUi  andhroiq^ht  up 
here  on  Saturday  next. 

# 

Ncf9emher  3,  1722. 

The  prisoner  was  this  day  brought  to  the 
Ring's-bench-bar  by  the  lieutenant  of  the 
Tower,  in  obedience  to  the  rule  of  Court  made 
the  Slst  of  October. 

Att,  Gen.  My  lord,  I  have  demurred  to  the 
prisoner's  plea  in  abatement,  and  pray  the 
demurrer  may  be  read. 

€/.  o^lAe  Or.  reads  the  demurrer. 

**  £t  Robertus  Raymond  Mil.  Attorn.  Dom. 
Regis  Generalis  qui  pro  eodem  Dom.  Rege  lA 
hac  parte  sequitur  hamto  audit,  pladti  pnad.  in 
cessation.  Indictament.  prsed.  supenus  pb- 
citat.  pro  eodem  Dom.  Rege  dicit  quod  idem 
placit.  materiaque  in  eodem  content,  minus 
sufficien.  in  lege  exist,  adipsnm  Christopheram 
n  tespondend.  ad  Indictament.  ill.  excuaand.  ad 
quod  quidem  placit  idem  Attorn.  General. 
neeesse  non  habet,  nee  per  legem  terrsB  tenelar 
aliqno  mode  resppndere.  £t  hoc  idem  Atlorn. 
General,  pro  eodem  Dom.  Rege  parat  estferi- 
flcare  prout  Gnr'  &c.  Undo  pro  insulBcient 
phicit.  ill.  idem.  Attorn.  Dom.  Regis  General, 
pro  eodem  Dora.  Rege  petit  judic.  ei  quod  in- 
dictament. pnediet.  bon.  et  sufficiens  adju- 
dicetur,  &c.  Rob.  Ratmomd." 

AU.  Gen,  We  pray  they  may  join  in  the 
demurrer  immediately. 

Bfr,  Hungerford.  My  lord,  it  is  altogether  a 
■nrprise  to  us,  and  as  the  clerk  hath  riad  it.  it 
is  impossible  for  us  to  take  the  substance  of  this 
demurrer.  We  therefore  hope  we  shall  be  al- 
lowed a  few  days  to  consider  of  this  matter  of 
loining  in  demurrer.  We  shall  not  ask  many. 
The  precedents  are  so,  the  prisoner  was  always 
indulged  with  some  time  m  a  case  of  this  na- 
ture. Before  the  act  of  parliament  for  rego- 
iating  of  trials,  where  matters  of  law  were 
started,  or  any  special  pleading  did  arise,  the 
prisoner  was  indulged  with  a 'great  number  of 
counsd.  Fitzhams  had  fire,  a  greater  number 
than  I  erer  knew  engaged  on  one  side  in  deli- 
berations of  this  kind,  unless  it  were  that 
number  of  learned  counsel  which  met  to  advise 
upon,  and  adjust  this  demurrer.  But  1  think 
in  the  ordinary  courte  of  the  Court  we  are 
proper  to  desire  two  or  three  days.  Two  or 
three  days  is  bat  a  little  time,  espedally  when 
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the  Kfe  of  a  loan  is  concerned.  Mr.  Attorney 
took  from  Wednesday  to  Saturday  to  consider 
of  our  plea,  we  hope  at  least  the  same  time 
shall  be  allowed  lo  us  to  consider  of  this  de- 
murrer. 1  hare  in  my  hand  the  arraignmeot 
of,  and  proceedings  against  Fitzharris,  he  wu 
indulged  several  days. 

Mr.  Ketelbey,  My  lord,  I  have  brought  tha 
book  along  with  me  relating  to  Fitzharris  & 
^  to  the  matter  of  having  time  to  join  in  de- 
murrer, whether  we  are  not  entitled  to  it  by 
the  rules  of  the  Court,  I  must  submit  to  your 
lordship.     It  is  a  case  of  great  oonseqaence  ; 
and,  as  I  take  it,  the  constant  practice  iS|  that  a 
four  days  rule  is  always  given  to  join  in  da* 
murrer.    This  is  always  done,  as  I  am  in- 
formed, on  the  crown-side  as  well  as  the  plea- 
side.    The  tenor  of  the  rule  is  either  to  jom  in 
demurrer  within  four  days,  or  to  wave  the 
plea ;  but  Mr.  Attorney  requires  to  do  It  im- 
mediately.    In  Fitzharric's  case  the  attomey-> 
general  demurred  in  court,  and  the  counsel  on 
the  other  side  refused  lo  join  in  demurrer  im- 
mediately, and  they  had  Aon  Wednesday  ta 
Saturday.    We  hope  therefore  there  shall  be  * 
four  days  rule  for  us  to  join  in  dbnurrer  as  in 
all  other  cases.    If -we  are  not  regular  in  tn« 
sisting  uponConr  days,  we  hope  at  least  your 
lordship  will  indulge  us  with  some  time ;  or  if 
we  do  immediately  join  in  demurrer,  that  w« 
shall  have  some  time  to  prepare  ourselves  t» 
aigueit. 

X.  C.  J.  How  say  you,  Mr.Harconrtriioiv 
is  the  course  of  the  Court  ? 

Mr.Harcaurt,  My  lord,  in  criminal  proses 
cations  for  misdemeanors,  two  Ibur  day  rolet 
to  plead  are  given,  and  a  peremptory  rale  moved 
for;  and  then  if  there  be  a  demurrer,  one  fout 
days  rule  to  join  in  demurrer  is  given,  and  a 
peremptory  rule  moved  for:  But  in  capital 
cases  mere  is  no  rule  given,  either  to  pleaid  or 
joun  in  demurrer;  ail  proceedings  in  sudh 
cases  being  at  bar,  the  prisoner  is  oRiged  on  tdl 
oceanons  to  answer  immediately,  nor  can  tbero 
be  any  faistance  shewn  to  the  contrary.* 

L.  C.  J.  The  course  of  the  Court  is  against 
you. 

Mr.  Hungerford.  As  to  the  course  of  th« 
Court,  I  know  no  better  description  of  it,  thani 
that  it  is  the  uninlenmpted  usage  of  the  Court 
warranted  by  reason,  or  at  least  not  contra- 
dicted by  it  The  officer  te!b  you  that  m  cri- 
minal cases  which  are  not  capital  there  are 
rules  for  four  davs,  and  four  da^s  to  plead,  and 
likewise  a  four  days  rule  to  jom  in  demurrer  ] 
and  sorely  if  in  a  criminal  case,  which  is  not 
cspitali  a  man  is  indulged  four  days ;  surely 
in  a  criminal  case  as  this'b,  which  is  capital, 
and  doth  touch  a  man's  life,  his  posterity,  and 
his  estate,  by  parity  of  reason,  the  induigenos 
ought  to  be  more  than  four  days.  I  beg-  leaT« 
to  observe  one  thing  In  the  caae  of  Fitzharris 
now  in  my  hand.  My  lord  chief  justice  then 
asks  the  prisoner,  will  you  plead  over  F  If  yoi 

*  As  to  this  see  the  Case  of  the  honourabl 
Robert  Johnson,  6  East's  Rep.  S8S« 
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liliyVVQnty^feaiijrtiineinfeaioD.  Now, 
■J  (ml,  we  biT«  pieaided  over,  we  have 
iMded  Not  Guilty  is  to  the  offeooe  ;  ao  that 
■r  tfaat  reteoD  we  ought  hare  till  Hilary  term 
Mit,  be^aaee  we  have  fgrwarded  them  ia  their 
jnneytlraaiiy  by  pleading  Not  GuiHy  at  to 
tbe  lugb-trBieoD.  And  we  hope,  therefore, 
thefentlomen  of  the  other  side  wUI  not  oon- 
tedviUi  us  for  two  or  three  days  in  a  caie  of 
lyiMtore. 

Mr.  Ketdbef.  My  lord,  I  only  hc^  leave  to 
neodoo  this  single  word,  that  we  do  not  insist 
s|i0a  this  for  delay,  or  to  put  off  the  trial ;  we 
Mie  pleaded  over  to  the  treason,  ami  in  case 
wcihould  join  io  demurrer,  whatever  time  is 
tdbea  iip  in  arguing  it,  cannot  obstruct  th^ 
fneecdiogs  in  order  to  the  trial ;  nay,  the  trial 
■trfehsd  before  the  matter  of  the  demurrer 
beigierniined. 

L  C.  J,  In  case  you  should  join  in  the  de- 
SMsnr,  what  caa  you  do  else  ? 

ULt,  Kelelbey,  I  believe  we  shall.  If  we  bad 
sot  thought  our  plea  would  have  stood  a  de« 
nrn,  we  had  not  made  use  of  it. 

fieg.  Pmg^lfy.  My  lord,  what  he  prays  is 
9§imt  the  rules  of  the  court;  in  all  cs|>itid 
<wi  there  are  no  rules  given  to  plead  or  join 
io4iemiiner,  hut  the  proceedings  are  all '  in- 
Mviler,'  the  prisoner  being  present  ia  perion, 
nd  therefore,  my  lord,  there  is  nothinp^  ui  whst 
Ihej  ask.  Wheo  they  put  in  a  plea  ui  abate- 
Best  here  at  tlie  bar,  which  cannot  be  expected 
« thought  of,  it  is  reasonable  that  there  should 
heMme  time  to  consider  of  .that,  to  ace  the 
tttore  of  it,  and  consider  what  to  answer  to  it. 
We  hate  demurred  to  their  plea;  no  doubt 
they  had  considered  of  their  plea  whether  it 
*»a  good  plea  io  law,  or  not ;  if  it  be  not 

rtua  they  amend  their  plea  in  abatement  ? 
it  never  allowed :  If  tney  can  make  no 
ahention  in  that»  what  can  they  do?  They 
M  do  nothing  else  but  join  io  demurrer ;  it  la 
*B  they  can  do ;  and  when  they  have  joined  in 
dmiincr,  we  abaU  see  if  they  nave  any  reason 
Arfaither  time.  But  as  to  what  they  sav, 
IhatM  totbe  sufficiency  of  the  plea,  it  may  be 
H|ued  another  tiooe ;  and  as  they  have  pleaded 
arcr  to  the  treason,  there  needa  be  no  deUiy  aa 
la  the  tool;  I  would  be  glad  to  see  whether 
qftbii  they  do  not  deprive  the  orown  of  the 
<Mion,io  proceed  in  auch  manner  as  shall  be 
Aei^t  most  advantageous  for  the  carrying  on 
IhepraaecQtion  ;  but  is  it  advisable  to  leave  a 
|ka  io  abatement  to  the  whole  undetermined, 
>>d  totry  the  issue  first?  1  believe  they  can 
1^  00  such  instance,  and  therefore  in  all 
coital  caaesf  as  well  as  in  criminal,  the  plea  in 
wenieDt  goes  to  the  whole,  to  destroy  the 
*hole  indictment,  and  indeed  ought  to  hie  de* 
l^iaioed  before  the  Court  ^ oes  on  with  the 
^  Uy  lord,  we  are  surprized  at  what  they 
^  u*?  ^y  f^  wb^  they  can  do  nothing  else ' 
h^joio  in  demurrer^  and  therefore  we  hope 
wc}  shall  join  immediately. 

AU.  GetL  My  lord,  wnat  we  insist  upon  is 
>Bl  a  new  thing ;  the  constant  uractioe  in  cases 
ifthiaaaiiirc liaibseDylhAt  tf  a  dcmurratis. 


pnl  iBto  the  prisoner's  plea,  he  must  join  ,in  dof 
nuirrer  *  instanter.'  .  I  believe  the  gentlemen 
of  the  other  side  cannot  shew  one  instance  to 
the  contrary.  The  priaoneir  can  do  nothing 
but  join  in  demuner.  As  to  what  has  been 
said  about  our  havjng  time  from  Wednesday  to 
Saturday,  the  reason  was  because  Thursdaj 
and  Fnday  were  n9  Westminster- hall  day  a, 
for  which  reason  we  could  not  have  the  pri* 
soner  brought  up  before  this  day.  The  putting 
in  a  demurrer  to  this  plea  can  be  no  surprise  to 
the  counsel  for  the  prisoner ;  for  y esteniay  wo 
sent  copies  of  our  demurrer  to  them.  BIr. 
^ember,  the  prisoner's  clerk  in  court,  had  a 
copy  of  it  by  two  of  the  clock  in  the  aAemoon ; 
and  the  prisoner  himself  bad  one  about  four 
o'clock.  As  to  the  case  of  Pitzharris  which 
has  been  cited,  it  was  a  plea  looked  upon  to  coin 
tain  things  of  very  great  difficulty  ;  the  timis 
asked  for  there  was  not  to  join  in  demurrer^ 
but  the  time  applied  for  was  for  settling  thu 
plea ;  but  as  soon  as  Mr.  Fitzbarris  .had 
pleaded,  and  the  Attorney  General  had  doi* 
murred  to  it,  the  Court  ordered  the  prisoner  to 
ioin  in  demurrer  <  instaitfer.'  As  to  what  hsi 
been  said,  that  we  noay  proceed  to  trial  on  th^ 
pjea  of  not  guilty  before  the  demurrer  to  tho 
plea  in  abatement  is  determined,  that  is  by  nf 
mesns  advisable;  the  consequeiice  of  thsit 
may  be  verv  mischievous;  for  if  the  Courf 
should  be  of  opinion  that  the  plea  in  abatemeni 
is  good,  after  we  have  disclosed  the  whole  evip 
deuce  against  the  prisoner  upon  the  tria^ 
though  we  obtained  a  verdict  for  his  mi^esty, 
the  whole  must  be  set  aside ;  and  therefore  wo 
hope  your  lordship  will  not  break  in^o  the  com* 
mon  method  ol'prooeedinss,  but  make  thesam* 
rule  tor  the  prisoner,  as  uways  has  been  mado 
iu  cases  of  the  like  nsture ;  which  is,  that  iio 
shall  ioin  in  demurrer  immediately. 

Sol.  Gen.  My  lord,  1  agree  with  the  counsel 
for  the  prisoner  that  we  are  in  a  case  of  life^ 
and  that  ia  the  reason  why  their  client  should 
have  all  the  indulgence  the  law  will  allow  him. 
But  I  beg  leave  to  obaerve,  that  we  are  not  now 
on  a  question  that  directly  concerns  the  merits 
of  the  case,  nor  whether  a  prisoner  who  is  t» 
answer  for  his  lifo  at  this  bar,  should  have  time 
to  send  foi*  his  witnesses,  or  prepare  for  his  do*  . 
fence.  Tbst  indeed  might  be  of  a  different ' 
consideration.  But  we  are  now  barely  upon  a 
frivolous,  dilatory  plea,  as  frivolous  a  plea  as 
ever  was  offered  in  any  case  whatsoever;  and 
the  question  is,  whether  they,  who  have  pre* 
pared  and  pot  in  this  dilatory  plea,  sliall  bava 
time  given  them  to  consider,  whether  they  will 
join  in  demurrer  upon  it  or  not  ?  As  to  tho 
case  of  Fitzbarris,  whatever  they  have  inferred 
from  it,  I  think  it  rather  turns  against  them. 
Was  that  a  plea  of  Misnomer?  A  letter  pre* 
tended  to  be  mistaken  in  a  name,  which  I  beg 
leave  to  say,  when  considered,  win  appear  to 
have  been  always  so  written  in  legal  prooeed- 
wgs:.  No ;  it  was  a  plea  of  the  pendency  of  ao 
impeachment  for  the  same  offence,  sent  up  by 
the  House  of  Commons  to  the  House  of  Lsrda^ 
and  by  eonsequence,  in  that  caaoj  the  pviil* 
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|titive  of  the  crown,  the  .JmMirtioii  «r  Mi* 
Lordf  and  the  priTileg^  of  the  Ooinmoiit  w^rt 
liigbly  concerned.    Hiiswes  aquention  ofaa 
great  weight,  and  perbape  of  as  great  difficulty, 
Ss  ooold  come  before  the  Cotoi,  and  therefbre 
the  prnoner  bad  time  given  him  to  plead  that 
Matter;  l^ut  iHien  the  Attorney  General  de^* 
ttiurredto  it,  the  prisoner  joined  in  demarrer 
instafitfy:   And  as   tft-.  Haroourt  aoquainta 
y^nrUrdship,  the  practtee  is,  that  there  is  nO 
mich  rufe  for  {^'oceeffin^  upon  den&urrers  ill 
'eapital  prosecutions  as  in  other  cases  ;  and  this 
iippears  by  their  nevl^^ng  set  down  in  the 
^aper  to  lie  Argued,  as  demurrers  always  are  in 
other  causes.    80  if  was  in  the  case  <^F(tz- 
Bitrfis.    That  was  argued  by  four  or  five  touo* 
M  of  a  side,  withoot  being  set  down  in  tfa\6  pa- 
yUr,    In  tlie  case  of  the  prisoner,  #blch  ift 
TOOT  present  consideration,  more  bath  been 
done  tor  him  tbaO  Vas  done  fbr  Fitxharris. 
^erft  is  not  only  1^  demurrer  given  in  by  Mr. 
Attorney  at  the  bar,  but  the  prisoner's  attorney 
Hid  ^  copy  of  the  demurrer  at  ttoon  the  day 
ttefore,  and  consequimtly  they  could  not  want 
^oti^  that  \9%  intended  tb  demur,  nor  be  un- 
^eriiby  surprize  IVotei.  it.    \¥hat  then  wotdil 
%hey'  take  time  fbr  ?    Can  they  do  any  thmg 
Imt  join  in  demnrrtr  f     Can  tney  ainend  im 
V»piut  cases  ?    Or  coiiM  they  amcted  a  plea  in 
kbat^ent  in  ao^  oast  P    Tbey  know  rery  weH 
ttat  tbey  cannot.    Can  tbey  Iritbdraw  their 
plea  f    r  believe  they  cannot  do  that  neither 
witliout  the  consent  of  Mr.  Attorney  Greheral. 
'ITthb  be  so,  would  tbey  take  time  to  consider 
^Vbetber  tbey  shall  join  in  demurrer,  when 
tbey  have  no  choice,  When  it  is  impossible  for 
Ibem  to  do  any  thin^  e!seP    But,  my  lord, 
Ibe^method  of  proceeding  we  are  bow  insisting 
'upon,  hath  been  tdvi-ays  taken  in  capital  cases. 
I  agree,  when  the  question  has  concerned  the 
Inerits  of  the  prisoner's  case,  or  when  he  has 
Ikeen  to  prepare  and  consider  of  some  matter 
Vhich  has  been,  strictly  speaking,  his  defence, 
fhne  bath  been*  allowed,  tint  not  in  other  in- 
Mances.    Where  the   exception  taken    hath 
%een  to  the  jurisdiction  of  the  Court,  and  time 
fifas  been  desired  to  make  it  good,  it  bath  been 
denied ;  as  in  the  case  of  my  lord  Preston, 
.  ^ho  was  tried  before  my  lord  chief  justice  Holt, 
llttd  other  judges  at  the  Old  Bailey.    My  lord 
IVeston  insisted  that  lie  was  a  peer  created  by 
letters  patent  of  king  James  the  second,  and 
teonseqoentiy  that  the  Court  at  the  Old  Bailey 
liad  no  jurisdiction  to  try  him,  and  he  prayed 
time  to  produce  his  letters  patent  in  order  to 
prepare  and  make  good  his  plea ;  but  the  Court 
tefo^ed  to  give  him  time  for  that  purpose. 
'And  I  believe  it  will  be  found,  that  in  all  in- 
utancefl  where  pleas  have  appeared  on  the  first 
view  of  them  to  be  merely  dilatory,  and  ofltered 
fbr  no  other  reason  but  to  delay  that  justice 
ivhich   ought  to  be  done  to  tne  crown,  the 
judges  have  refused  to  assist  the  prisoner  with 
amy  time  beyond  the  ordinary  rules  of  the 
Court. 

Mr.  Reeve.    I  shaH  not  take  no  your  lord- 
Aip^s  lime  oradi4n  this  eoe.    Mylordjwe 


think  in  civil  actions  tiM  Cemrl  im  ttolioa 
wonhi  set  this  plea  aside,  bttt  in  a  eiweof  lift  H 
is  received }  and  Mr.  Attorney  has  tbooffbt  fil 
Is  demnr  to  it.  Is  any  advantage  lost,  ftr  tb« 
prisoner  to  join  in  demarrer  instantly  P  I  Ap- 
prehend what  tbey  move  ibr  is  to  have  time  fo 
join  in  demurrer.  Are  they  not  as  ready  to  do 
that  now,  as  if  they  bad  a  week  or  ten  day* 
time  given  them  P  fethereany  thing  elseean 
be  done  ?  And  is  there  anv  occasion  for  imm 
to  do  that  which  must  be  done  P  And  cannot 
tber  as  weH  join  in  demurrer  now^  as  if  they 
had  mors  time  to  do  it  P  Certainly  tbey  itoav, 
my  lord,  since  by  tbe  mlea  of  the  C5oiirt  (as  tn*. 
Harooiut  infiMtns  yoar  hirdahip),  there  is  w 
tnle  given,  bnt  tbey  are  to  join  inMantly. 
There  is  no  reason  to  allow  them  tunes  >hmd» 
ih;fe5[  ean  loan  no  benefit  dr  advantage  by  jain* 
ing  instantly.  So  then,  as  we  a|>prebeMl,  wt 
aire  in  the  oourse  of  the  Court,  snd  there  irno 
reason  why  the  coarse  of  tbe  Court  shonid  Mi 
altored  in  this  case ;  we  therefbre  bopetbat  they 
shall  join  in  demurrer  immediately. 

Mr,  West.  My  bird,  I  think  there  is  notbin|f 
in  the  exception  of  bis  counsel  notbeiiig  ttMAj 
to  aigue  bis  plea :  no  doubt  they  oonsideied  or 
it  heme  tiiey  bkotaght  it  In ;  and  when  die]f 
bad  produced  their  plea,  Mr.  Attorney  de» 
murred  to  it.  I  cannot  see  why  they  sboM 
Insut  so  mnch  for  time,  when  they  can  dtt 
nothing  else  butjoin  in  demarrer ;  therelbre  we 
hope  that  they  shaU  instantly  join  in  demarrer. 

Mr.  Hungerfiyrd.    My  lord,  1  beg  leave  ttt 
feet  amatter  of  fact  right,  that  is  as  to  the  case 
of  Fitsharris,  which  was  mentioned  as  an  an- 
thority  against  us  by  Mr.  Attorney,  bat  in  trath 
is  not  so ;  for  though  Fitzharris's  coonsel  did 
join  in  demurrer  immediately  (or  *  hkStanter/ 
as  it  is  called)  yet  that  was  not  by  the  coereioa 
of  the  Court ;   bat  tliey  voluntarily  oflferad  t^ 
join  in  demurrer,  upon  an  opinion  (m  I  pre« 
sume)  of  their  own  great  abilitica  and  salf-sof- 
ficiency  in  the  matter.    Bat  we  have  not  tbs€ 
opinion  of  our  extempore  performances,  but 
desire  time  to  consider  of  this  matter.    A*  tl» 
my  lord  Preston's  case,  quoted  by  Mr.  BoKct- 
tor,  it  is  true  the  Court  did  not  give  him  lenve 
to  send  for  his  letters  patent,  becaose,  as  my 
lord  himself  had  opened  them,  and  the  tnilfc 
was,  bis  letters  patent  were  dated  at  Bt.  Ger-^ 
mains,  and  granted  by  king  James  there,  nfke# 
his  abdication;   and  it  would  have  been  tbre 
highest  indignity  both  to  the  Coort  and  the  go^ 
veminent,  to  have  such  lettem  patent  pleaded^ 
or  insijfted  on ;  and  I  t»elieve  no  gentlenien  act 
the  bar  then,  or  now,  would  have  signed  each 
a  plea,  which  if  allowed  would  have  impK^ 
that  the  government  was  not  well  settled  in 
their  majesties  king  William  and  queen  Mary', 
and  that  king  James  (though  at  St.  GermalDn) 
bad  a  right  to  create  peers,  and  conseqa^tty 
was  really  king.    But  if  my  lord  Preaton  hA 
hdd  letters  patent  regularly  mnted  by  kinK 
James  or  kmg  William,  in  bis  imambern,  coA 
liny  one  say  tbey  wouUI  not  have  giveid  bina 
leave  to  send  for  themf   Most  certoiuly  tbe;^ 
mronld;  botUeppeared'tlieywcredmtBftML 
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toniMi  and  griiited  to  Mm  there ;  thit, 
vkk  homUe  nibinWoiiy  vts  the  reftsou  why 
Aej  would  not  indokra  biin  with  time,  and 
Alt  ^reoedeiit,  therefore,  I  hope,  is  of  no 
flight  in  this  cue.  It  b  nid  we  vt  tied 
Ml  by  oor  plea  ^  we  knew  our  own  etreogth 
oiM  we  fdeoded  it,  and  therefot^  otight  to  he 
mdytD  argue  it :  hot  if  my  memory  doth  not 
Ml  ae  (aod  tberefbre  I  siieak  it  with  aome 
Ma),  I  belief  e  there  are  ioatatieei  where  even 
isacriaihial  case  a  plea  hath  been  amended. 
Ibrfeieit  waaeo  done  in  the  caaa  of  my  lord 
BnbaiT,  which  wai  a  ptea  to  the  itrtriemetion 
tf Ike  Grart.  My  lord,  we  ahall  deinre  but  a 
tcrt  Ittletime,  which  I  hope  will  hejrraoted  o«. 
Hr.  Ketelhiy.  My  lord,  at  to  nt2harria*a 
€K,tbe  plea  was  amended  therb:  the  first 
teit  was  bivofi^t  in  by  Mr.  Fitsbarris  him- 
ftlfi»the  bar,  Sie  plea  #as  brought  in  and 
IMI  in  eoort)  after  thfc  plea  was  read  the 
tet  asrigned  him  coonsel,  and  gar e  him 
frm  Suntmry  to  Wednesday  to  put  tne  plea  in 
a  iMbr  and  legal  method ;  anditwasaheM 
•sdkoagbt  In  agahi  on  Wednesday.  As  to 
*iat  the  Attorney  says,  that  the  Court  com- 
pdU  bhn  to  j^in  in  denmnrer  ibitanlly.  the 
*wdiof  the  book  which  I  hate  in  my  hand 
m;  **  We  that  are  assigned  counsel  for  the 
^MloniB  at  the  bar,  we  do  not  design  to  de- 
■7  Ibe  proeeedhigi,  but  to  declare  that  we  wiH 
m  m  demdrrer  with  them  immediately." 
ncM  are  the  words  of  the  book;  sothatitwaa 
M  volontarf  act  of  the  counsel,  and  they 
am  not  at  all  compelled  to  it  by  the  Court. 
j»te  wbst  Hr.  Rareonrt  obaenres  to  be  the 
^vitef  the  Cttnrt,  and  that  we  eannol  shew 
ase  isatanoe  to  the  contrary ;  1  do  not  know 
vMmt  they  can  ahew  one  instance  fbr  it,  ex- 
y  in  the  cane  of  FItzharris ;  if  they  can 
new  in  toy  cental  case  one  instance,  we  aliall 


hii  called  a  liriToloaa  plea,  the  fariation  of 

^■tklter,  and  Deter  writ  otherwise.  Whether 

ahftifokais  or  not  will  appear  when  it  comes 

wiat  yonr  lordship  in  jodgment :   as  to  its 

Mr  being  frr«te  otherwise  than  with  an  e,  I 

2^  habere  thev  can  find  it  in  any  book 

■Mr  |(reat  er  •mall  spelt  so,  unless  they  bare 

yiwahitia  « Instructor  Clericalis :'  all  the 

Mtt ef  anthotity  are  otherwise;    I  befieTe 

.     wtttnsetrries  with  it  but  little  weight.    As 

f    !?  9  ^  Preston's  case,  which  BIr.  Solicitor 

■  Pkased  to  cite  against  us,  that  the  Court 

I     JpaM  net  allaw  him  time  to  make  out  his  plea, 

I     "f-  Haegerford  hath  giren  an  ample  answer 

|*]h»t,  and  a  tmeeneas  tothe  circumstances ; 

tatlfthe  case  of  that  lord  bad  been  such  as  the 

tMnaenof  the  other  side  are  pleased  to  state 

Ji  *|^>tdolb  it  prore,  but  the  contrary  to  what 

2^^Wt  did  in  Filsbarria^  case,  and  there- 

J*j^  meat  that  can  be  made  of  it  is  one  au- 

^^yanhisl  another?  and  where authoritiea 

*yyjw»we  hope  the  indulffenGe  of  the  Court 

^^iMeipese  in  Ikvonr  of  Iiie,  and  mnt  ns 

yjWMonaMe  time  as  the  nature  of  3ie  thing 

jy^^  and  aolBompduiuiftanfly  10  join  in 


Att.6en,  Hy  lord,  1  beg  leave  to  state  ona 
filet  right,  and  that  is  as  to  Pitzharris's  ca<)e: 
they  say  the  plea  was  pilt  hi,  and  afterwarda 
amended ;  that  is  a  mistake ;  the  fact  was,  that 
his  wife  fafought  a  plea  bto  court,  and  ofiered  it 
to  the  Court,  and  pressed  it  might  be  reoeiTod  ; 
but  Mr.  Fitsharris  was  adrised  to  consider 
what  he  did,  and  thereupon  he  took  it  back,  and 
afterwards  brought  a  [rfea  in,  which  was  re* 
ceiTed,  and  after  that  it  was  neTOr  altered. 

X.  C.  J.  I  dare  say  it  is  the  ftrst  time  that 
eter  in  a  capital  case,  when  a  plea  in  abate- 
ment was  pleaded,  and  the  Attorney  General 
tfiooght  fit  CO  demur  to  it,  tlhat  the  party  de- 
sired time  to  join  in  demurrer.  You  are  not 
entitled  to  any  time  by  the  course  of  the  Court, 
you  cannot  shew  any  matanoe  to  prove  it :  .the 
qnestiott  thijn  is,  whether  you  hare  ^ven  any 
reason  for  us  to  indulge  you  with  time,  that 
nererwas  granted  in  aoase  of  this  nature. 

Yon  have  pleaded  in  abatement ;  you  were 
enabled  so  to  do  by  havhig  a  copy  of  the  in- 
dictment ;  Tou  brought  your  plea  read  v  en- 
gfraased,  andf  put  it  in.  Mr.  Attorney  not  being 
aware  of  any  such  plea,  it  could  not  be  expect- 
ed ke  should  be  ready  with  a  demurrer  in  bia 
hand  to  this  plea,  and  thereibre  he  deaired  time 
to  conaider  ofiu  The  next  dav  it  could  not  be, 
nor  the  next  after  that,  they  Seing  holidays; 
but  then  therary  first  time  that  he  had  an  op- 
portunity to  come,  he  comes  and  demurs  to 
your  nlea:  but  you  desire  time,  and  why 
should  you  not  hate  titne,  when  they  haia 
time,  m  consider  whether  you  ahall  join  m  de- 
mtMrrerF 

Do  yon  want  time  to  conaider  whether  yOn 
lAiall  join  in  demurrer,  after  you  had  time  tft 
plead  and  draw  up  your  plea,  and  have  brought 
It  into  court P  Why  should  you  have  timeF 
Can  you  do  any  thing  else  out  join  in  de- 
murrer ?  You  can  do  nothing  else :  and  unlesa 
you  can  shew  any  reason  why  the  Court  should 
indulge  you,  if  you  do  not  think  fit  to  join,  we 
must  give  judgment  agaiost  your  plea.  You 
tell  u^  of  the  case  of  Fitzharris ;  that  is  aa 
widely  different  from  this  case  as  any  thing 
can  be.  It  was  a  case  of  great  difficuky,  thai 
required  great  consideration,  when  a  partj 
comes  and  informs  this  Court,  and  insists  he  la 
not  within  the  jurisdiction  of  the  Court.  When 
a  matter  is  urged  to  ns  as  a  question  of  law,  if 
we  were  not  bound  as  we  are  by  act  of  parlia- 
ment, we  would  certainly  assign  conoael  to  the 
priaoner  to  plead  a  matter  oi'  tnat  nature  ;  and 
when  the  Court  in  Fitzharris's 'case  had  as* 
signed  him  counsel,  were  those  counsel  10  ar- 
gue immediately  ?  It  was  notliing  but  justice 
to  gifc  them  time  after  they  were  assigned,  to 
argue  a  plea  of  that  nature ;  a  plea  in  which 
the  prerogatire  of  the  crown,  the  jurisdiction 
of  the  House  of  Lords,  and  the  rights  of  the 
Commons  were  concerned.  The  Court  would 
not  run  hastily  into  the  determining  of  that 
matter,  without  hearing  it  debited  by  counsel^ 
and  therefore  they  gate  the  counsel  time,  upoQ 
which  they  might  be  able  to  give  a  just  judg- 
meht.    Is  there  any  thing  in  this  case  like  it  ? 
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Yoabuveplcideiliiiakitamciit.  Mr.  Attorney 
bath  demurred  to  your  plea,  and  ]^ou  desire  we 
irould  give  yoa  time  to  do  tbat  wl^icli  you  miuA 
^o,  or  do  nothing  at  all.  Is  there  aoy  pretence  ? 
Could  yon  in  this  CMoe  come,  with  any  colour 
or  pretence  of  justice,  and  desire  of  us  te  amend 
your  plea  ?  Is  there  any  thins  else  you  can  do  ? 
This  IS  aotbing  but  a  pure  dilatory  plea*  and 
he  puts  in  this  plea.  The  question  is»  wlietber 
It  should  ha  an  0  instead  of  an  ef  You  ai^  not 
entitled  to  any  thing  of  this  nature,  it  is  no- 
thiug  but  an  affected  delay ;  and  it  caoQot  ha 
iliought  to  be  for  any  other  reason  \  tniere^ore 
you  must  join  in  demurrer  immediate^ ;'  if 
not,  we  must  gire  judgment  a^inst  your  plea. 

Just.  Powys,  My  Lord  Chief  Justice  bath 
given  so  full  and  dear  au  acc<v[)Di  of  the  oof^tt^r, 
tnat  1  am  satisfied,  an^  do  think  you  must  in  * 
«tant)y  join  in  demurrer. 

Just.  Eyre.  I  am  of  the  same  opinion.  In 
capital  cases  the  party  is  obliged  to  plead  *  in- 
stanter  ;'  for  the  proceedings  are  carried  on  at 
tlie  bar  withoot  giving  roles :  this  \m  the  con- 
ytant  course ;  and  the  course  and  practice  must 
.  be  the  same,  in  regard  to  the  time  for  joining 
in  demurrer :  but  the  Court  is  still  at  liberty  to 
allow  further  time,  if  it  be  necessary  to  the 
justice  of  the  cause  ;  and  if  it  could  be  of  any 
lise  to  the  prisoner  in  the  next  step  he  is  to 
make,  I  should  not  be  against  it :  but  as  the 
ease  now  stands,  that  he  has  nothing  to  delibe- 
rate'upon,  tbat  he  can  lay  no  new  matter  before 
the  Court,  but  iy  obliged  to  abide  by  his  plea, 
and  can  neither  withdraw  nor  amend  it  with- 
out consent,  but  must  necessarily  join  in  (J||B- 
miirrer,andhas  no  other  choice;  I  think  it 
wonld  be  a  manifest  delay  of  justice  to  allow 
further  time ;  and  am  therefore  of  opinion,  tbat 
he  ought  to  join  in  demurrer  immediately. 

Just.  FartacUe  Aland,  I  am  of  the  same 
opinion.  The  prisoner  can  have  no  benefit  by 
our  giving  him  time  to  join  in  demurrer,  ex- 
cept it  be  to  put  off  the  trial :  the  Court  makes 
a  difTerence  in  all  cases,  both  civil  and  criminal, 
between  dilatory  pleas  and  other  pleas.  An  af- 
fected delay  is  never  to  be  sufTered,  more  espe- 
cially in  a  capital  case ;  and  here  it  is  plain, 
that  when  the  counsel  for  the  prisoner  brought 
in  this  plea,  that  they  had  considered  it  before, 
and  thoun:lit  it  of  service  to  the  prisoner,  and 
nothing  more  remains  than  now  to  join  in  de- 
Sinrrer.  The  Attorney  General,  by  his  dp- 
morrer,  says  it  is  not  a  good  plea ;  and  the  pri- 
soner has  nothing  further  to  say,  but  that  it  is 
a  good  plea ;  jand  if  he  does  not  think  fit  to  say 
Ihaty  we  must  give  judgment  against  him.  I, 
remember  in  the  case  of  the  King  and  Gordon, 
when  the  priaone^  came  to  the  bar,  having 
lapsed  the  time  of  taking  exceptions,  in  order 
to  quash  the  indictment,  he  moved  the  Court 
Ibr  time  to  plead  in  abatement ;  but  the  Court 
^use«l  it,  alleging  they  would  give  no  oppor- 
'innity  for  a  dilatoiT  plea :  and  1  think  there  is 
the  same  reason,  if  not  stronf^er,  in  this  case, 
where  tiie  prisoner  hath  nothmg  to  do  but  to 
Join  in  demurrer ;  that  hi  to  say,  to  submit  to 
(be  judgmeot  of  the  Coort,  whether  this  b^  a 
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good  plea  or  not ;  and  that  may  bedooeimmo- 
diately ,  as  well  as  if  the  prisoner  had  never  ao 
much  time  for  it. 

^  Prifofier.  My  lord,  I  know  not  how  incoo"' 
sistent  this  rnle  of  Court  may  be,  that  in  a  ca- 
pital case  of  the  highest  nature  whatsoever, 
that  I  should  not  be  2k>wed  lime  to  join  in  de- 
murrer^.wbeo  io  criminal  cases  of  an  inferior 
nature  there  is  a  four  days  rule  given.  Th« 
counsel  for  the  king  were  indulged  frooa 
Wednesday  to  Saturday :  I  hope  I  shall  l&ave 
the  same  indulgence  on  my  part,  to  consider 
whetlter  I  shall  join  in  demurrer  or  not. 

I  am  so  lar  from  desiring  to  give  any  delay, 
though  I  am  satisfied  bow  maliciously  Uiia 
prosecution  is  carried  on,  and  am  pretty,  well 
acquainted  with  every  step  taken  in  the  ma- 
nagement in  Essex ;  and  1  am  wilting,  rather 
than  to  oontinue  to  be  thus  hunted  up  and 
down  the  worldi  to  retract  my  |ilea,  and  plead 
generally  Not  Guilty^ 

X.  Q,  J.  If  Mr.  Attorney  consents  to  iL 

Prisoner,  I  am  obliged  to  my  counsel  for 
the  care  they  have  taken  of  me,  and  have  her» 
in  my  hand  a  joinder  in  demurrer  engrossed 
and  signed  by  tnem,  and  ready  to  deliver  in  ; 
but  I  will  Qot  ofier  it,  because  I  will  not  givtt 
any  delay  to  the  justice  of  the  Court.    . , 

Mr.  Uungerford.  H^  stands  upon  his  plea 
of  Not  Guilty  to  the  indictment* 

X.jC.  J.  You  have  pleaded  Not  Guijty. ;  you 
have  likewise  pleaded  a  misnoo^er,  which  hatk  ^ 
been  demurred  to  :  Your  plea  therefore  now 
must  be  pleaded  in  chief,  and  as  put  in  at  the 
time  when  it  was  first  pleaded  ;  you  do  not  de- 
sire you  may  plead  the  same  matter  again  this 
day? 

Mr.  HungerforduiiX  Mr.  Ketelbey,  We  do  not, 

Att,  Gen*  If  I  understand  the  prisoner  right, 
he  pretends  to  be  desirous  that  his  trial  may 
come  on,  and  therefore  he  is  willing  to  with- 
draw his  plea  in  abatement,  and  abide  by  his 
plea  of  Not  Guilty :  It  is  what  we  desire  like- 
wise; and  I  wish  we  could  go  on  In  this  case 
as  we  ought,  in  a  decent  manner,  without  hav- 
ing groundless  reflections  continually  made* 
Something  hath  been  said  of  tbe  maliciousness 
of  this  prosecution,  and  indirect  management 
by  somebody,  it  is  not  said  w'hom,  in  ihe  coun- 
ty of  Essex.  My  lord,  I  defy  any  man  to  shew 
any  single  step,  taken  iu  carrying  on  this 
cause,  but  what  is  perfectly  right  aud  justifiable* 

I  wish,  out  of  charity,  that  tbe  prisoner  would 
consider  the  circumstances  he  is  in  ;  if  he  di^ 
he  would  not  say  this  prosecution  is  carried  on 
by  malice ;  for  it  1  know  any  thing  of  evidence^ 
I  have  no  reason  to  doubt,  but  at  the  proper 
tiR.e  there  will  enough  appear  against  him  ta 
convict  him. 

Mr.  Hungeffard,  f  dare  say  the  prisoner  did 
not  entertain  a  thought  of  reflecting  upon  any 
of  the  profession  concerned  in  carrying  on  this 

firosecution.  But,  pray,  my  lord,  give  me 
eave  humbly  to  represent  tbat  the  man's  case 
is  hard ;  he  tells  you  he  is  in  chains,  and  I  see 
he  is  in  great  pain  even  now ;  and  1  eameptlr 
wiah  that  he  were  eased  in  that  matter.    I  de 
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not  pTODdooee  these  words  oat  of  iuiy  aflee- 
IMloa  of  popalarity,  or  to  captivate  the  aadi^ 
tory,  u  was  insinuated  in  the  Dinning  of  this 
proceediog,  but  in  mere  conpaasioo  I  nave  to 
tbepriMner,  and  to  all  maokind,  which  teiD|>#r 
1  bare  shewn  through  atl  the  stages  of  my  hfe. 
L  C.  J.  You  have  been  told  by  the  Court 
already  oar  opinion,  that  it  is  not  in  our  power. 
We  were  told,  and  I  perceive  it  is  not  denied, 
Hnt  he  did  once  escape  after  he  was  taken ; 
sod  if  80,  for  the  better  securing  him  he  was 
pot  io  cbains :  Do  you  ask  as  to  take  those 
cbaios  off?  Can  we  do  it?  or  should  we  do  it? 
if  he  should  escape  oat  of  the  Tower,  shall  we 
asC  he  gaiky  of^  that  escape?  The  ch'cum- 
itsnees  of  the  case  ought  and  mtist  govern. 
Be  ssys  he  is  innocent,  and  I  hope  he  is ;  and 
V  he  be,  he  takes  the  properest  measures  Io 
boek  bis  chains  off,  let  him  make  his  idno- 
caee appear;  and  it  will  appear  whether  he 
ii  iaaocent  or  not,  when  we  come  to  try  the 
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?rwmer.  If]  thought  It  was  oontrary  to  law 
to  take  off  these  chains,  I  should  not  mention  it. 
I  desire  to  observe  that  these  chains  were  not 
fat  on  till  after  a  fourth  ot  fiAh  examination. 
—As  to  the  escape  out  of  the  messenger's 
ksods,  be  never  snewed  his  warrant,  and  I  did 
not  know  any  authority  he.  had  to  keep  me. 
As  to  escaping  out  of  the  Tower,  it  is  not  u  my 
power,  neither  is  it  my  inclination.  ^  I  desire 
werefore-to  be  eased  of  these  chains. — And 
•aotbcr  thing  1  desnre  is,  that  I  might  hare  an 
•ppoitanity  to  see  my  relations,  my  wife,  that 
ne  might  come  to  me. 

Mr.  laTf/i^cy.  That  was  granted  in  Fitz- 
barris'sGase. 

L  C.  J.  As  to  the  takmg  off  the  chains  yon 
bare  bad  the  opinion  of  the  Court,  we  cannot, 
ve  oaebt  not  to  do  it,  it  is  a  breach  of  our  duty  ; 
o  to  the  other  matter ;  he  desires  to  tee  his  re- 
hiioBs,  what  do  you  say  to  it  F 

An,  Gen,  Bfy  lord,  as  to  Fitsharris's  case, 
^iMve  was  a  great  deal  of  caution  used  as  to  the 
pmsQs  permitted  to  see  the  prisoner ;  before 
tbej  went  in  they  were  to  be  searched,  and 
tket  were  to  be  with  him  only  in  the  presence 
9f  the  keeper. 

Mr.  Ketelbey,  It  is  mentioned  there,  that  tiie 
^  bad  misbehaved  herself,  and  that  a  par- 
ticalar  caution  ought  to  be  taken  with  respect 
Is  ber ;  bat  the  access  of  a  wife  to  her  hoaband 
aoder  such  unfortunate  circumstances  was 
aever  denied^  I  believe,  in  any  case  whatsoever. 

I.  C.  J.  Upon  a  proper  application  to  the 
Cooit,  the  Court  hath  sometimes  ordered  that 
pcrssBB  named  in  their  rule  may  hare  aooess 
to  the  prisoner  in  the  presence  of  the  jailor, 
lad  not  otherwise,  and  that  the^  should  be 
>eirebed  before  they  come  in.  If  vou  think 
ft  to  dcsife  it  on  those  terms,  the  Coort  will 
ttfesiderorit. 

PriMMKr.  My  lord,  1  roust  desire  upon 
Ibose  terms  as  the  Court  thinks  6t,  and  that  my 
^itor  may  liaTe  fiberty  to  come  with  my  wile. 

2^0.  X  Your  wife  and  sister:  It  may  be 
for  them  to  iiave  access  to  you,  but 
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they  are  not  to  be  with  you  but  in  the  presence 
of  the  gaoler.^ 

Seij.  Pengelfy,  My  lord,  I  beg  leave  to  ob- 
serve whether  It  is  usual  for  the  Court  to  make 
such  rale :  On  th^  trial  of  sir  John  Freiod, 
there  it  was  only  intimated  by  my  lord  chief 
jostice  Holt,  but  the  Court  idid  not  order  it  by 
making  any  rule ;  they  know  they  may  ap^ 
ply  properly,  and  there  may  be  directions  gives 
to  the  lieutenant  of  the  Tower:  As  to  the  coun- 
sel^that  is  allowed  in  the  act  of  parliament  f 
and  as  the  Court  hath  a  power  to  assign  coun- 
set,  it  is  proper  for  the  Court  to  give  ^direetiona 
ibr  them  to  be  admitted  at  all  seasons,  and  at 
all  times. 

X.  C.  J.  Why  the  wife  and  the  sister? 

Prinmer.  Yes,  my  lord,  my  wile  and  sister* 
I  do  not  put  in  a  number  of  iiHations. 

L.C.J*  I  do  think,  brother  Ptengelly,  that 
the  Court  are  trusted  in  a  matter  of  this  nature, 
and  may  rcjg^larly  give  directiona  with  what 

E roper  cautions  tliey  think  fit.  Why,  he  says 
e  IS  denied  the  comfort  of  his  vrife ;  be  desirea 
that  his  wife  and  aister  may  he  admitted  to 
come  to  him.  You  say  it  hath  been  sometimes 
intimated,  but  not  ordEered  ;  if  it  was  intimated 
hv  OS,  and  not  complied  with,  1  believe  I 
shoold  make  no  difficulty  to  order  it,  provided 
it  be  with  a  reasonable  caution,  and  no  inoon- 
Tenience  in  it.  Whether  is  it  the  wife  or 
sister  yon  desire?  I  think  one  is  enough,  and 
she  DDOst  submit  to  be  searched.f 

Serj.  Ptngetty.  Before  your  lordship  makee 
any  role  in  this  case  for  the  prisoner,  I  beg 
that  be  may  be  obliged  to  amend  his  plea  w 
Not  Gniltr,  and  that  he  tnay  plead  oy  the 
name  of  Christopherus,  by  which  he  is  in* 
dkted.  You  have  been  brouglit  to  the  bar,  and 
have  put  m  a  plea  by  the  name  of  Cbristo* 
phoms ;  if  you  are  in  earnest,  that  yon  desire 
to^  wave  your  plea  in  abatement  and  have  it 
withdrawn,  yoo  must  change  the  name  wrote 
in  the  oommenoement  of  the  plea,  and  make  it 
as  it  is  in  the  indictment,  that  there  may  be  no 
embarrassment  in  the  proceedings  at  the  end. 

X.  C.  X  Yoo  oonsent  to  have  it  amended  ? 

Mr.  Hungerford.  The  prisoner  at  the  bar 
bath  consented  to  withdraw  his  plea  in  abate- 
ment ;  and  though  the  plea  were  such  that  he 
might  have  prevailed  upon  it,  vet  after  his 
pirading  Not  Guthy  in  general,  there  is  not,  in 
the  course  of  this  proceeding,  any  period  of 
time  wherein  he  can  avail  himself  with  tha 
matter  of  thia  plea  in  abatement ;  and  therefori 
we  submit  it  to  the  Court,  and  to  the  king's 
counsel  themselves,  to  put  this  matter  into  such 
a  form,  that  the  prisoner  may  eome  to  a  tair 
tiial  open  the  isape  of  Guilty  or  Not  Guilty. 

Mr.  Ketdhey,  I  believe  the  prisoner  is  wilU 
ing  to  come  into  the  method  offered;  and 
though  this  plea  hath  been  called  a  frivolous 
plea,  yet  the  precaution  token  by  the  geotle- 

*  See  Hampden*a  Trial,  vol.  9,  p.  1054 ;  and 
Rookwood,  vol.  IS,  p.  139. 

f  See  the  Proceediogs  against  Fitz)iarri% 
vol.  8,  p.  29S. 
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fmof  th«  otbn  tide  teenif  to  gi?«  a  taBctioii 
to  it,  and  makes  it  not  so  frivoloas  as  bath  keen 
reprsseoled. 

X.  C.  J.  What  4o  jTOu  meao,  Mr.  Kalelbejr  P 
ilere  is  nothip|f  asked  of  you  :  yoa  do  desire 
to  wave  and  witbdrsw  your  plea ;  we  desii-e  to 
koofr,  if  yoa  do,  whether  yoo  will  plead  by  the 
name  as  it  is  ia  the  iodictmeDtP 

Mr.  Kettlbf^»    My  lord,  we  do. 
.  Att.Gen.  We  desire  the  plea  of  Not  Guilty 
may  be  amended,  upon  the  oonsent  of  the  pn* 
aooer. 

Mr.  Hungerf(9rd.  We  oifipr  now,  let  the 
piece  of  parchment  be  entirely  abolished,  take 
it  entirely  out  of  the  way,  and  we  plead  Not 
Guilty. 

^  X.  C  J.    Your  plea  must  be  noyr  *  et  pre- 
dict' Cbristopberus  duetus  hie  ad  barram,'  dkc 

Mr.  Ketelbfy,    We  submit  it. 

I*ri9cnur,  J  desire  to  withdraw  and  retract 
the  other  plea,  and  do  plead  Noc  GuiUy. 

X.  C.  /.  No,  it  roost  be  m^Mled ;  you  will 
liear  bow  it  is  when  it  is  struck  out  and  amnod- 
edf'and  then  you  will  tell  ns  whether  it  Is 
nended  aoording  to  your  intent,  or  so. 

CiqftkeCr,  •' fit  prwdioius  ChnitoidMnM 
Irfiyer  alkxxiius  existeas  per  Ci«r'  hie  de  alt' 
proditiott'  pradicta  per  Indictamenfc'  prsedicl'  ei 
superios  iinposit*  qoalitor  se  f elit  iode  acquis* 
tari,  idem  Cfhristopherus  layer  dicit  quad  ipse 
in  nulk)  est  iode  oulpabilis  at  inda  da  bono  el 
male  ponit  se  auper  patriam." 

X.  C.  J,  Is  this  according  to  your  intenlian  f 

JPrittmer.    Yes. 

Seij.  Ptngelfy.  My  lord,  I  believe  ilfc  ia  nsoal 
in  th^  cases  for  the  Court  to  appoint  a  tiaw 
fo  the  trial ;  the  last  return  but  one  in  this 
tonn  is  the  19tb  of  November,  ao  if  you  please 
it  may  be  the '  (|ttarto  die  post,'  which  I  think 
is  W^nesday,  if  that  be  sniiabla  and  osnva- 
nieni  to  the  Court. 

L.C.J.    What  say  you  to  it? 

Tr'wmer.     I  desire  yonr   loedsbin  wauM 


firo  me  a  longer  day  to  pvvpaM  for  lay  trial, 
have  a  great  number  otwitoesi 


twentv  or 
more,  most  of  them  people  of  the  first  qvanty. 
I  \kW  I  shall  have  the  common  proncssss  of 
the  Court  to  bring  them  bare ;  and,  my  lord, 
another  thing  I  desire  is,  that  I  may  have  a 
Habeas  Cormis  ad  lestifioaad',  to  bring  my  lord 
North  and  Grey,  and  ny  lord  Orcery  at  my 
trial.  That,  my  lord,  you  wouki  please  to  give 
me  as  long  a  day  as  you  oan  to  pi«pare  for  my 
-^ial ;  if  yonr  hMPdship  please  it  may  be  Mon- 
day (be  f^h,  and  then  your  laidship  will  have 
a  day  of  rest  between. 

X.  C.X    That  will  be  out  of  the  ratom. 

Mr.  UwigtHML    Thay  niiat  appear,  and 
tbaa  may  be  adjourned. 
*  X.  C.  /.    It  cannot  be  a^aumad  over  be- 
jpond  the  retnm. 

Mr.  KUtlbw,  My  hml,  the  prisoner  bath 
sbewtt  that  he  bath  in  ao  tespeet  aliReele^  delay. 

X.  C«  /.  It  cannot  be.  God  forbid  that  we 
should  deny  the  priseoer  to  have  a  reasonabJa 
fioM  to  praaare  Ibr  his  defaoae;  it  is  three 
weeks  fiamncnoe;  you  liavab«aaM«raef  it 


king  belbrs;  yen  havakaawn  the indiatnwnt 
was  found  ;  you  have  had  a  espy  of  it;  you 
have  known  your  charge;  and  is  not  all  this 
time  enough.'  Consider,  the  term  draws  to« 
ward  aa  end,  and  it  interferes  with  the  com* 
moo  busioess  of  the  term  if  we  carry  it  to  n 
further  day :  we  do  agree  the  Veaire  to  be  re- 
turned Octsb.  Martioi,  and  the  trial  then  mual 
be  the  *  aiuu'to  die  post,*  vrbicb  will  be  Wed- 
nesday the  8Ut.  And  it  is  proper  for  us  to 
J^ive  you  an  iatimatioo  now,  not  to  expect  any 
iirther  time,  or  the  jary  to  be  adjouro^ ;  (to 
but  cansider  what  a  multitude  must  be  broq^ht 
up,  eightv  at  least:  the  prisoner  hath  a  privi* 
l^e  to  challenge  35  peremptorily*  and  aftevp 
for  causa,  as  many  as  he  pleases ;  so  that  a 
great  number  must  be  brought  up ;  and  for 
them  to  be  forced  to  attend  here  the  Slst,  and 
still  the  trial  to  be  put  off,  it  will  be  agreat  in* 
oonvenienae  and  a  gre^  charge,  ther^ore  that 
muflt  he  the  day ;  we  sbajl  not  conskier  to  piU 
it  off  till  any  farther  time. 

Prtfoaer.  1  beg  leave  for  oae  word  more  ; 
I  have  a  witoces  that  is  y>  come  from  Ediu* 
bilrgh,  and  1  can  hardly  have  him  here  hif  the 
Slsl.    If  I  coald  but  be  wdulged  a  few  daya 


Innyer    ■■■. 

JU*  d. «/. 


.  C.  J.    We  oanaol  do  it  without  making 
an  error  in  the  proceedings. 

Prifonsr.  Is  there  na  other  retnm  for  a  Ve- 
nire to  be  retomablaP 

X.  C.  J.  No ;  there  is  none  but  that,  and 
the  last  return  of  the  term;  and  it  is  impossiUn 
to  try  him  that  day,  without  doing  a  manifeai 
wrong  and  injustice  to  the  people  of  Enffland. 

Frttmer.  My  lord,  frhere  a  man'a  fife  kiat 
stoke,  if  I  should  not  be  indulged  over  liM  thsK 
last  day  of  the  term^  for  waat  of  a  witaeif  I 
may  be  ui  danger  of  my  Ufa :  I  hope  thereforsi 
your  kmlship  will  please  to  indulge  one. 

X.  C«J.  Vou  have  had  afreet  deal  of  tian^ 
already,  time  suificieat  to  bring  your  witoeaa 
foona  fidinbuigbf  or  any  other  place,  and  we 
oannot  do  it  To  putyouoff  to  thelast  day  oC 
the  term,  is  to  do  a  maoiieat  wrang  to  the  pan* 
pto  of  England, 

Fri$9n»^  The  rtimn  why  I  menitkin  tl  aaar 
and  over  agab,  is,  because  I  would  not  givfa 
your  tordsbip  the  trouMe  to  be.  turned  over  to 

aaotbar  day,  an  troubling  your  lordship  with 
alfidavita, 

X.  C.  J.  In  what  you  lay  before  us  as  mat* 
tar  proper  for  consideration,  wa  ahall  do  wbai^ 
is  just.  It  is  not  proper  for  you  to  toll  us  what 
wa  have  to  do,  and  to  make  bargains  with  ua. 
That  is  the  day  of  trial ;  it  most  be  on  Wad^ 
nasday  the  fist:  your  counsel  will  ti^l  you  \K 
is  impoasibto  to  comply  with  your  re^^ae8t« 
without  doing  the  manifesteit  iii|ustice  ii^  thya 
wdrid.  Or  else,  whether  to  try  you  upon  thu 
<1st,  or  in  twe^  or  three,  or  four  days  aller,  I 
do  not  think  the  consequence  "worth  disputing  \ 
hut  wa  cannot  do  it  without  doing  wrong  and 
injustice  to  the  people  4^  Engbnd. 

Pritemer,  t  hope  I  shall  bs  uMhiiged  two  or. 
three  days. 

Xi  C.  J.  Wa  aau  ai^  ua  oaAia.   Tb» 


Jhr  High  Treason. 
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jm  hMn  had  for  preparation  for  your  trial 
lUok  aboodantlj  sufficient  to  prepare  yonraelf, 
Ikrefore  we  are  of  opbion  that  toe  trial  go  en 
t  diat  daj ;  aid  we  order  it  accortiingly . 

Mr.  Ketelbey.  Yoar  lordship  will  pfeate  to 
«der  t  rule  for  his  wife  and  sister  to  come  to 
lin. 

L  C.  J.  No ;  not  for  his  wife  and  sister. 

friamer.  Hy  lord,  for  a  single  wooiao  to 
one  through  tfie  courts  and  the  guards,  to  be 
enmiaed  by  herself,  it  is  not  so  proper,  my 

jRu. 

L.  C.  J.  You  shall  hare  a  rule  from  the 
CNrtfor  Toor  wife  to  come ;  as  for  your  sister, 
we  oiQfltleaFe  that  to  the  direction  from  aoo- 
tber  fbee.  We  must  not  be  too  forward  in 
piobng  women,  to  come,  we  remember  an 
CKipe  occasioned  by  a  woman  coming  thither. 

Aii.  Gen,  There  most  be  a  role  tf»  bring  him 
s;ittfaedav  of  his  trial.' 

Mr.  JTe/eAejf.  My  lord,  as  to  having  bis 
flabeu  Corpufl  ad  testificaud'  for  my  lord 
Nwth  and  Grey,  and  my  lord  Orrery. 

£•  C.  J.  You  most  give  notice,  and  then 
Msre  what  you  please. 

Mr.  HuMgerford.  By  what  was  said,  I  did 
tt'mtittad,  I  must  confess,  that  though  the 
nle  was  made  for  the  wife  only,  yet  that  it 
Bi|;1it  be  In  the  power  of  the  gentleman  jailor 
tvpcnait  her  sister  to  come  with  her. 

l-  C.  /.  We  give  no  direction  concerning  it. 
fle  vili  have  a  rule  from  the  Court  that  will  be 
w  directbn,  unless  he  receives  any  additional 
^Mion  from  any  other  place ;  but  the  Court 
Mbw  hit  wife  oiuy. 

^  Mr.  KeUlhey,  There  was  another  thing  men- 
^Baed,  that  he  may  have  copies  of  his  papers 
«  were  seized. 

I-  C.  J.  Give  notice  for  what  you  think  fit, 
liiiBoreit 


November  31, 17S8. 

This  day  Christopher  Layer,  esq.  was  brought 
III  (be  bar,  io  custody  of  the  lieutenant  of  the 
^*^>  io  pursuance  of  the  rule  of  Court  made 
"^  that  purpose,  in  order  to  his  trial. 

CI.  (fthe  Cr,  You  Christopher  Layer,  now 
fiHMieratthe  bar,  these  men  which  you  shall 
jl^^^lled,  and  personally  appear,  are  to  pass 
^^!^^  oor  sovereign  lord  the  king  and  you, 

El  trial  of  yoor  life  and  death :  If  you  will 
j^Bge  tMOB,  or  any  of  them,  your  time  is 
u  ^*"^g^  them  as  they  coode  to  the  book  to 
1*  •wwn,  and  before  they  be  awom. 

fl^B^e  Norton,  esq. 

Mr.  aungtrford.    My  lord,  we  desire  that 
■iiroBs  may  be  taken  off. 
^  C.  J.  The  iroos  must  be  taken  off;  we 
vfflaat  stir  till  the  irons  are  taken  off. 
gnawer.   I  hope,  my  lord,  that  the  irons 
w  be  now  taken  off. 

^C.  J.  They  shaH  be  taken  off. 

"j^'  fltnyeir^d.  The  poor  man  bath  been 
I*  oppressed  by  these  chains,  that  he  was  not 
l^^frepart  his  brief.  I  had  it  not  till  late 
">^M|pK ;  and  it  is  tan  sheets  of  paper; 

VOU  XVL 
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An,  Gen,  Whose  fault  is  that  f  You  have 
had  time  enough. 

Wr.  Hungerfurd,  ft  is  the  fault  of  the  irons, 
Mr.  Attorney ;  the  brief  waa  not  brought  to 
me  till  eleven  of  the  clock  last  night. 

L,  C,J.  It  was  an  omission ;  they  sliould 
have  beeu  taken  off  before  he  came  to  the  bar. 

Att,  Gen*  There  was  direction  given  for 
their  being  taken  off  before ;  how  they  cama 
not  to  be  taken  off,  I  cannot  tell. 

L,  Ci  J.  Are  the  irons  taken  off  f 

Gent,  Jailor,  Yes. 

L,  C.  J.  Go  on. 

CI.  of  the  Cr.  Heneage  Norton,  esq. 

L.  C  J,  You  must  call  over  all  the  Jnrr. 

Mr.  Hungetford,  I  thought  they  would  b« 
all  called  over  once,  before  any  one  is  endea- 
voured to  be  sworn. 

C/.  of  the  Cr,  They  bare  been  called  over 
already. 

Mr.  Bungerford,  WhenF  Not  since  th* 
Court  sate,  I  am  sure.  I  would  know  whether 
the  intention  is,  that  all  the  pannel  be  called 
over  before  any  one  of  them  is  sworn,  or  that 
the  pannel  is  to  be  called  over  but  once,  and  the 
jurymen  sworn  as  they  then  appear  f  What  I 
have  observed  is,  the  clerk  calls  over  the 
whole  pannel  first,  to  see  bow  many  appear ; 
and  then  calb  it  over  again,  and  swears  them 
as  they  answer  to  their  names,  if  not  chal- 
lenged. 

£.  C  /.  What  you  observe  is  what  hath 
been  done  at  the  Old  Bailey;  there  they  call 
ihem  over  first ;  and  then  they  call  them  over 
again,  and  as  they  appear  they  are  sworn  pre- 
sently. But  by  the  course  of  the  Court  liert 
thcT  are  called  over  before  the  Court  is  sittings 
and  they  mark  those  that  appear.  That  is  not 
sufficient ;  but  they  are  called  over  again  in 
court,  and  then  their  appearance  and  non*ap- 
pearanee  being  marked,  they  do  call  those  over 
again  that  did  appear ;  and  as  one  appears,  if 
there  is  no  objection  to  him,  he  must  be  sworn. 

Mr.  Hungerford,  I  have  observed  them  to  be 
called  over  when  nobody  is  by,  in  civil  cases  ^ 
but  in  such  a  case  as  this,  a  case  of  high-trea- 
son, where  peremptory  challenge  is  allowed* 
it  is  soma  guide  to  the  prisoner  m  making  his 
challenges,  to  know  before- hand  who  do  and 
who  do  not  appear. 

Mr.  Ketelbey,  My  lord,  with  submission,  in 
all  criminal  cases,  there  is  no  other  method 
than  calliufl  over  the  pannel  according  as  it  is 
transmitted  into  court.  It  is  probable  several 
of  the  jurors  who  did  not  appear  at  their  beinff 
called  over  before  the  sitting  of  the  Court  wilt 
now  appear ;  and  therefore  what  we  pray  is, 
that  the  whole  pannel  may  be  now  called  over 
in  the  order  as  it  stands,  not  only  those  who 
answered  to  the  first  call,  but  those  also  who 
then  made  default. 

Att,  Gen.  I  can't  imagine  what  they  mean. 

X.  C,  J,  This  debate  arises  frou^  not  under- 
standing one  another :  You  have  the  directioA 
of  the  Court ;  the  pannel  is  to  be  called  over, 
if  any  man  doth  not  appear,  his  default  ia 
marked  and  recorded,  nhen  any  one  dotk 
K 
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Bppear,  tnd  be  is  not  challenged,  he  if  to  be 
sworn. 

Mr.'  Kftelhey.  I  came  through  tlie  ^lall  just 
now,  and  there  is  such  a  crowd  that  it  is  almost 
impossible  for  any  one  to  hear  when  they  are 
called. 

Prisoner,  My  lord,  I  hope  they  shall  be  once 
called  over  before  they  come  to  be_  sworn ;  for 
as  to  their  being  called  before,  that  was  before 
1  came ;  it  will  spend  but  a  tittle  time  to  read 
over  forty  or  fifty  names. 

X.  C.  J.  Call  them  over,  f  would  not  deny 
any  thing  that  is  desired  iii  reason  by  or  on  the 
prisoner's  behalf;  consider  what  you  are 
doing  s  the  prisoner  hath  had  a  copy  of  the 
pannci,  he  natb  examined  it,  and  considered 
who  are  proper  for  him  to  cballens^e  peremp- 
torily, and  lie  hath  considered  who  they  are 
that  he  may  challenge  with  cause. 

I  cann6t  imagine  ;  it  was  never  done  in  this 
world:  We  have  asked  our  officer:  They 
ought  to  call  over  all  the  pannel ;  but  if  they 
do  not  appear,  their  default  is  marked ;  if  they 
do  appear,  the  prisoner  knows  whether  be  likes 
them  or  not. 

Therefore,  when  they  come  to  the  bar»  if 
not  challenged  they  must  be  sworn. 
.  Consider  what  this  demand  is:  we  shall  be 
an  bdur  caUing  them  over  the  first  time,  that  it 
may  appear  to  the  prisoner  whether  they  ap- 
pear or  hot ;  then  afterwards  you  are  to  call 
them  oveit.Bfi>*'io»  And  to  have  them  brought  up 
again  when  tliev  .come  to  be  sworn.  But  if  it 
ever  hath  been  done,  it  is  fit  it  should  be  done 
now ;  but  our  officer  tells  us  it  never  was 
done,  and  why  should  yon  insist  upon  it  now ; 
you  have  had  all  the  indulgence  the  law  aHows 
you. 

Prisoner,   I  have  not 


had  a  copy  of  the 
pannel  abp^ye  two  days  before.  Here  hath  been 
in  this  cause  all  the  vile  practices — 

L.  C.  J,  You  roust  keep  within  due  and 
proper  bounds.  V  6^  are  come  now  to  be  tried 
for  an  ofi*eoce  you  arechargeil  withal;  but  you 
are  not  to  arraign  and  challenge  every  body 
else ;  you  have  no  right  to  do  'it.  If  in  proper 
time  it  appears  you  have  beei^  ill  used,  the 
Court  will  do  you  justice,  and  punish  those 
that  have  been  guilty  of  any  misbehaviour. 

Sffj,  Pengelly,  My  lord,  if  they  have  any 
objection  to  the  Jury,  they  are  to  challenge 
them  peremptorily,  when  llie  jury  come  to  be 
sworn.  Then  is  their  time ;  they  are  npt  to 
entertain  the  Court  with  speeches  before. 

X.  C.  J,  No,  it  is  not  proper. — Consider 
how  unreasonable  it  is  for  the  prisoner 
to  arraign  somebody's  misbehaviour  with- 
out oainiog  him.  But  in  this  method  he  is 
insinuating  objections,  which  we  cannot  exa- 
mine whether  they  are  true  or  false,  on  purpose 
to  captivate  people ;  and,  it  may  bf«  mislead 
them  in  tlie  trial  of  tbe  cause. 

Mr.  Keteitey.  As  I  came  in,  1  observed  Ihat 
all  the  uVenues  to  tbe  Court  are  barr;cadoed 
up,  aud  only  a  narrow  place  left  on  the  stoue 
steps,  and  a  guard  kept  there  to  keep  out  whom 
Ikey  do  not  think  fit  to  let  in. 


Trial  of  Christopher  Layer ^  [1S8 

Att,  Gen,  I  know  nothing  of  it ;  and  I  dar^ 

say  nobody  will  give  ^any  countenance  to  hin- 
dering eitner  jury- men  or  witnesses  comins^ 
into  court,  when  their  attendance  is  required 
here. 

Mr.  KeUlbey.  I  bad  mnch  ado  to  get  ia 
myself. 

X.  C  J.  There  sbsll  be  due  care  taken,  that 
any  of  the  jury  that  appear,  we  will  order  way 
to  be  made  for  them. 

Mr.  Hungerford,  My  lorif,  I  will  take  up 
but  very  little  of  your  time  in  this  matter ;  i 
find  I  was  not  understood  before ;,  that  which  I 
contend  for  is,  that  the  pannel  be  read  througfh 
once  in  the  prisoner's  presence,  to  see  what 
jurymen    appear,    before    any    juryman   i« 
sworn.    The  prisoner  hath  a  right  to  challenge 
thirty-five  peremptorily,  or  without  assigning 
any  cause  at  all.     Now,  my  lord,  this  is  a 
favour,  an  indulgence  granted  to  him  by  law, 
and  be  is  therefore  entitled  to  it  io  justice.    It 
is  of  great  use  to  the  prisoner,  in  order  to  enjoy 
the  true  benefit  of  this  indHlgence  that  tbe  fair 
eives  him,  that  he  knows  who  doth  and  who 
doth  not  appear ;  for  this  reason  perhaps,  if 
he  did  know  that  such  an  one  appears  he  will 
take  him,  and  if  he  knows  that  such  an  one 
appears  he  will  challenge  him.    Ahd  if  h^ 
know  that  such  an  one,  who  perhaps  stand* 
low  in  the  pannel,  and  of  whom  he  has  a  goo4 
opinion  for  being  an  honest  man,  will  appear, 
he  will  challenge  as  many  as.  he  can  of  tbe 
preceding  persons,  in  order  to  ht^ve  him,  that 
honest  man,  of  his  jury.     And  w  to  tbe  time 
the  reading  of  the  pannel  will  take  us,  (though 
by  the  way  it  might  have  been  over  oy  this 
time)  I  am  sure  your  lordship  and  the  Court 
will  not  regard  what  proportion,  of'  time  yoy 
spare  ns,  to  let  the  prisoner  enjoy  the  benefit  of 
the  law  in  this  case,  and  to  have  avfull  eujoy«> 
ment  of  the  indulgence  of  the  act  of  parliament 
in  its  full  latitude,  that  he  may  know  and  judge 
(as  far  as  the  law  hatli  enabled  him,)  who  is  xo 
pass  upon  him  as  to  his  life  and  death.   -I  b^ 
therefore,  my  lord,  that  the  whole  pannel  may 
be  called  over  once  before  the  prisoner  ia  pvt 
to  challenge. 

Prisoner,  ftly  lord,  what  we  humbly  moYe 
for  is  what  is  every  day  done  at  tl;ie  Old-Bailey, 
that  they  may  be  once  called  over.*  All 
I  desire  is  what  is  done  there,  and  by  th^ 
same  reason  ought  to  be  done  here  in^the  saiii# 
case  where  a  man's  life  is  concerned.  I 
hun^Iy  move  it  that  tliey  may  be  cs^lled  OTer. 

X.  C.  J.  We  shall  grudge  no  time  to  do  tb« 
king  and  you  justice.  It  is  dangerous  to  make 
a  precedent,  au  innovation :  But  if  you  desire 
it,  I  do  not  find  the  king's  counsel  object  to  it«' 

[Call  over  the  Pannel.] 


You  do  not  expect  all  should  be  brought  iut^ 
court,  hut  only  to  know  if  they  do  appear  ? 
Mr.  Hungerford  and  Mr.  Ketelbei/,   No,  no. 

X.  <^.  J,   The  prisoner  hath  a  solicitor ;  let 

'-  '      -  ..  ■   . —  ^ 

*  See  Leach's  Hawkins'^  Pleas  of  the  Crowo» 

book  S,  c,  4a,  §  4. 
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mmbodj  ||o  doim  upon  the  stepl,  tbe  toli- 
cilorb«i«e8aot,  aad  then  be  will  hear  who  do 
w)  wbo  do  oot  appear. 

Mr.  Hungerford,  We  humbly  thank  your 
lordibip;  this  is  a  real  indulj^ence,  and  w 
baobljr  tbaak  your  lordship  for  it. 

[d.  of  tbe  Cr.  calls  OFer  the  whole  pannel.] 

Yoo  the  prisoner  at  the  bar,  these  men, 
fhieii,&c. 

Jb.Keieibey.  If  yoor  lordship  pleases  to 
ftiy  till  the  solicitor  comes  in»  because  be 
vent  oot  to  obsenre  who  did  appear,  and  who 
£d  sot  appear.    • 

C/.  of  tie  Cr.  Heneage  Norton.  Have  you 
ta  pMods  a  year  freehold  and  copyhold  in 
thienmtyof  Essex? 

IGrfM.  I  have  no  freehold,*  only  copyhold. 
pici  he  was  set  aside.] 

JolmWilks.  [Asked  the  same,  question,  as 
iCRaltthe  others  who  appeared,  before  they 
am  (illier  challenged  or  sworn.3 

Pfisnwr.  I  challenge  him. 

CLftke  Cr.  Mark  Frost. 

Pritoiter*  1  challenge  him. 

C/Y'^  ^''^ 'I^bomas  Clarke. 

frimer.  I  do  not  challenge  him. 

Crier.  Tboma»  Clarke.    [Sworn.] 

Cl.eftke  Cr,  Henry  Longbotham. 

fmmr,  I  say,  I  think  £ia  nanM  is  wrong 

ioL  Gen.  We  are  not  now  upon  exceptions 
fcroui-spelling.  If  his  name  is  written  as  he 
«  nmally  called,  it  ie  ri^ht. 

IVtBoer.  He  says  bis  name  is  with  an  o, 
^'ti'm  written  here  with  an  0.4- 

!•€./.  Doth  the  copy  delivered  to  you 
ipBt  with  the  pannel  ?  if  it  doth,  as  long  as  it 
w  the  same  sound  it  will  do. 

Vriumtr,  Witb  hamUe  submission  in  the 
OK  of  Francia  tliere  it  was  allowed. 

Mr.  Umngerford,  My  lord,  it  is  not  the  aaroe 
MUid,  Longbotham  and  Longbothom,  and  in 
^kiacia's  case  tbe  difference  of  a  letter  was 
il^wed  to  be  a  g«>od  exoeptiun. 

L  C.  /.  You  are  by  law  to  have  a  copy  of 
^ptimd  ddireredto  yon;  if  that  papnel 
^M  from  the  other,  it  is  a  just  exception ; 
^  if  you  object^  against  a  jury-man  because 
^Btme  is  not  rigut  spelt,  and  .that  hath  tbe 
MDe  pronnaciatioo,  aad  he  may  be  called 
KMBctiaies  one  and  sometimes  another,  it  is 

nr.  Eetelhey.  My  lord,  as  to  tbis  objection, 
*Wllier  the  Longbotham  is  right,  or  the 
'^■KMiem,  whether  it   is  with  an   a   or 

tto? 

CA^ffAeCr.  Yon  mistake,  it  is  libngbo- 
^,  and  not  Longbothom. 

Pmmer,  Tbe  last  should  be  an  o  instead  of 
*a»Iioagbotham? 

LO,J.  Therefore  we  will  ask  the  gentle- 
**n  how  his  name  is  usually  pronounced, 

^SeeLeach's  HawkiM's  Pleas  of  the  Crown, 
"*«,c.43,  §18.  / 

tSstlMiliPteM  of  the  Cvowd,  ch.  S,  §  50. 


whether  It  is  not  pronounced  eometiaies  Long- 
bothom as  well  as  Longbotham  ? 

Longbothom*  Yes,  ray  lord,  it  is. 

Pris,  He  says  he  spells  his  name  with  an  0, 
and  here  it  is  with  an  a. 

Longbothom,  t  always  spell  my  name  with 
an  9,  but  my  letters  are  generally  directed  to 
me  with  an  a. 

Mr.  Hungerfbrd.  He  hath  a  copy  of  the 
pannel  delivered  him  by  virtue  of  the  act  of 
parliament ;  if  tbe  copy  be  not  a  true  copy,  it 
IB  not  right  according  to  the  direction  of 
the  act. 

X.  C.  J.  Right. 

Mr.  Bungerford.  Now  the  pannel  which 
tbe  prisoner  hath  is  spelt  with  an  a,  and  the 
pannel  of  which  this  is  a  pretended  copy,  is,^  I 
take  it,  spelt  with  an  0. 

CI,  of  the  Cr,  No,  they  are  both  spelt  alike. 

L.  C,  J.  You  know  it,  gentlemeni  as  well  as 
can  be.  Don*t  let  us  spend  time  where  there 
is  nothing  in  it ;  we  will  hear  what  is  proper, 
for  our  consideration.— 6up|)0se  a  man  is  called 
and  writ  sometimes  Longbothom,  and  some- 
times Longbotham ;  and  suppose  be  was  called 
by  either  of  these  names,  may  he  not  therefore 
be  called  by  one  as  well  as  the  other  P  is  that 
an  objection  to  say  he  writ  with  an  o,  but 
people  write  to  him  with  an  a  ^  There  is  no- 
thing at  all  in  it. 

Pritoncr,  Then  I  challenge  him. 

CI,  of  the  Cr,  Isaac  Buxton. 

PriMoner,  I  chalteoge  him. 

CI.  of  the  Cr.  Richard  Scot. 

Prisoner.  I  challenge  bite. 

CI.  of  the  Cr.  John  Wormlayton.  ' 

Prisoner,  I  challenge  him. 

CI,  of  the  Cr,  John  Andrews. 

Prisoner,  I  don't  challenge  him. 

Att.  Gen.  1  challenq^e  him  for  the  king.    ' 

Ci.  of  the  Cr.  Thomas  Waterbouse,  Stepheit 
Huff,  John  Thorowjpood,  Christopher  Baily« 
Cfaallent^fed  by  the  prisoner. 

CI  of  the  Cr.  Isaac  Potter.    (Sworn.)         ^ 

CL  of  the  Cr.  William  Lord. 

Prisoner.  I  challenge  him. 

CL  of  the  Cr.  Hezekiah  Haynes.    (Sworn.) 

CL  of  the  Cr,  Thomas  Heckford,  jnn. 

Prtioner.  I  challenge  him. 

CI.  oftht  Cr.  Richard  Waglett 

Prisoner,  I  don't  challenge  him. 

Att.  Gen.  I  challenge  him  for  the  king.  ; 

Mr.  Ketelbey.  Mr.  Attorney  is  pleased  to 
challenge  him  for  the  king ;  we  humbly  in* 
sist  on  it^  that  Mr.  Attorney  is  to  shew  his 
cause  of  challenge  immediately.  I  own  it 
has  been  otherwise  in  one  or  two  late  in- 
stances ;  but  I  submit  it,  if  that  practice  should 
prevail,  whether  the  act  of  parliament  made 
on  that  occasion  would  not  be  in  effect  thereby 
abrogated.  The  act  is  the  S3  £dw.  1,  and  the 
words  of  it  are :  **  If  they  that  sue  for  the 
king  will  challenge  any  jnror,  thejr  shall 
assign *6f  their  cbafletige  a  cause  certain,  and 
the  truth  of  the  same  shall  be  inquired  of  ac- 
cording to  the  custom  of  the  Court."  Now, 
my  tord,  1  beg  leave  to  observe,  upon  this 
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puiiiel  there  are  ehiuidrail  and  odd  peraeni; 
if  Mr.  AtlomejT  is  not  obliged  to  loow  bis 
cause  of  oballenge,  wbeii  be  challeiiges  for  the 
king,  till  all  the  paDnel  Is  ffooe  through,  this 
act  of  parliaaarat  will  be  o^  no  validity  what-  ' 
soever.  |f  there,  had  been  but  a  few  returned 
(24,  or  such  a  number)  then  there  might  have 
been  some  colour  for  going  through  the  paonel 
before  there  was  any  cause  assigned  for  the 
challenge ;  but  since  this  modem  practioe  hM 
obtained  to  make  so  numerous  a  |Mnnel,  If 
Ihey  are  not  obliged  to  shew  cause  till  the 

Sanuel  is  gone  through,  that  lai^  is  entiiely  a 
ead  letter,  and  of  no  significancy. 

X.  C.  J.  You  know  your  djection  is  of  no 
validity ;  yon  cite  an  act  of  parliament,  and 
you  know  the  constant  practice  is  against  you. 

Just  Eyre,  Though  the  counsel  for  the 
king  must  assign  their  cause  of  challenge,  yet 
they  are  not  obliged  lo  do  it  till  the  pannel  is 
gone  through,  moA  the  jury-men  returned, 
who  are  not  challenged,  are  all  sworn :  this  Is 
a  rule  laid  down  In  Hale's  Pleas  of  the  Crown, 
and  has  been  always  the  constant  practioe  in 
eases  of  this  kind. 

Mr.  Hungerford.  What  ^onr  lordship  di* 
veded  in  the  last  case  is  certainly  preoedented  ; 
but  I  would  propose  it  as  a  convenience  that 
the  Attorney  should,  as  he  is  every  ways  en- 
titled, have  the  precedence,  and  might  chal- 
lenge first,  and  then  we  will  determine  after 
bim. 

X.  C.  J.  No,  we  must  not  do  that. 

CI,  of  the  Cr:  John  Lowry.    (Sworn.) 

CL  of  the  Cr,  John  How.  Set  aside  for  want 
of  freehold. 

CI,  of  the  Cr.  Thomas  Pratt    (Sworn.) 

CI  of  the  Cr.  Richaid  Rogers. 

Friaoner.  I  don't  challenge  him. 

Att,  Gen.  I  challenge  him  ibr  the  king. 

CL  ef  the  Cr,  Edward  Pierson,  Thomas 
Bland,  William  Spilltimber,  Alexander  Weller, 
Thomas  Rand,  John  English,  Joseph  Unwin, 
George  Frye.    Challenged  by  the  prisoner. 

CL  of  the  Cr.  Weston  Stileman. 

Fritoner.  I  don't  challenge  him. 

Att,  Gen,  I  challenge  him  for  the  king* 

CL  of  the  Cr,  John  Crush. 

Fritoner.  I  don't  challenge  him. 

Att,  Gen.  1  challenge  him  ibr  the  king. 

CL  qftheCr.  Thomas  Hewlett 

Fritoner.  I  challenge  him. 

Seij.  FengeUy.  I  don't  know  this  method  of 

Exling :  If  the  prisoner  makes  anv-ebal* 
it  must  be  before  he  comes  to  the  book 
sworn ;  but  when  he  comee  to,  lay  his 
hand  unon  the  book,  he  is  too  late  to  chal- 
lenge then. 

Fritoner,  Whenever  I  make  a  full  stop  and 
don't  Say  I  challenge,  you  do. 

Att.  Gen,  Mv  lord,  the  prisoner  b  to  declare 
whether  he  challenges  or  not;  afterwards  the 
king's  counsel  are  to  deckre  whether  they 
challenge  for  the  king,  and  the  juryman  Is  not 
to  put  bis  hand  on  the  book  till  then. 

Z.  C.  J.  He  ought  not  to  put  bis  hand  on 
Ibe  book  till  be  is  aliowetl  a  jar^maori  that  if 
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the  king  er  the  prisoonr  challenge  him,  they 
may  do  it  before  belay  his  hand  on  the  book. 

CL  qfthe  Cr.  Joeuih  Capon. 

Fritoner.  I  don't  challenge  hkn. 

Att.  Gen.  I  chaUcoge  him  for  the  king* 

Mr.  Hungerford,  More  have  been  chal- 
lenged for  the  king,  than  hath  been  known  m 
any  pobKc  trial  in  my  remembrance. 

Ait,  Gen.  I  am  surprised  at  this  observn- 
tion,  when  the  king  has  an  undoubted  right  of 
challenffing  whom  he  pleases,  without  shewing 
canse  till  the  pannd  is  gone  through. 

X.  C.  J,  it  is  always  done. 

CL  of  the  Cr.  John  Clarke. 

Prtioner.  I  challenge  him. 

CL  qf  the  Cr.  WiUiam  Chandler.  Set  esids 
for  want  of  freehold. 

CL  of  the  Cr,  WUUam  Borrows. 

Friaoner.  I  challenge  bim. 

CL  qfthe  Cr,  Francis  Aylett,  sen.  ^wem.) 

CL  of  the  Cr,  George  Bailev,  John  Weekcs» 
Thomas  Ruggle.  Challenged  by  the  prisoner* 
(The  prisoner  spoke  to  the  juryman.) 

Sol.  Gen*  My  lord,  it  hath  been  intimated  t& 
the  prisoner  once  ahreadv,  that  he  ought  to 
propose  bis  questions  to  the  Court. 

t.  C.  J.  lou  are  to  ask  no  Questions  your- 
self, if  you  will  tell  us  the  question,  we  will 
proboee  it 

iPriiofier.  *Only  to  know  how  he  epells  his 
name. 

CL  of  the  Cr.  William  May,Abimham  Lake. 
Challenged  by  the  prisoner. 

Mr.  Hungerford,  My  lord,  it  will  be  of  som« 
little  use  to  know  for  certaintv  how  many  1m 
hath  challenged  ;  they  differ  nere  in  the  oom- 
potation. 

CI.  qfthe  Cr.  He  hath  challenged  98  pa- 
remptorily. 

CLqfthe  Cr.  Nathaniel  Wessley. 

Friaoner.  I  don't  challeoge  him. 

Att.  Gen.  I  challenge  him  for  the  king. 

CL  of  the  Cr.  Benjamin  Rutland. 

Friaontr.  My  lora,  I  desire  he  may  \m 
asked  whether  he  doth  not  ftum  something^ 
under  the  king,  or  on  the  forest 

L.  C.  J.  If  it  was  of  any  service  to  yon  ft 
should  be  done ;  but  if  It  is  so.  It  is  no  ob-> 
jectlott. 

Mr.  Ketelbey.  The  oljeetion  was  once  waAm 
In  the  case  of  sir  WiUiam  Perkins.  It  was  to« 
commended  to  the  kinff's  counsel. 

L,  C  J.  I  deny  it  It  was  not  recomniended 
to  the  king's  counsel,  but  the  king's  connsel 
did  not  insist  upon  it 

Just  Forteteue  Aland.  The  Court  In  tbu 
case  gave  their  opinion,  that  to  be  a  servant  to 
the  king  is  no  good  cause  of  challeoge,  and 
my  lord  chief  justice  Holt  and  Treby  went 
present,  and  Mr.  Attorney- General  did  not  in- 
sist on  the  jur;^ man  so  challenged,  but  waved 
the  matter  without  any  recommendatioo  of 
the  Court. 

Mr.  Ketelbey.  I  know  no  other  ways,  thnia 
if  Mr.  Attorney  will  do  it,  as  it  was  done  ua 
that  case. 

4ilf  Ofn,  I  icnew  Mhieg  of  the  ftcl.    ; . 
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L  C,  J.  Wlwk  do  yoa  do,  do  yon  cMienge 
huifrDO?—- PfifOfier.  I  clMl(^ge  bim. 

a  €ftk9  Cr.  Alexander  Ma«b«ll,  Thomas 
8dkr.   Cballenged  bv  the  priaoner. 

CLtftktCr,  John  Millipiiide. 

Mr.  BmgafifFd.  Hy  lord,  be  w  aearcbini^ 
Ar  a  paper ;  be  cballenra  bim  for  caose. 

FtisMer,  My  lord,  mat  1  have  to  otfer»  ia, 
All  Ibit  Mr.  Mili^Mide  halb  been  beard'  to 
uj,  befaie  be  came  bare,  tbat  I  ought  to  be 
boged;  and  I  apprehend  that  ia  good  caoae 
fcr  rfnllgigiag  bim,  if  1  makeitont. 

Daind  Martin  called. 

Gryer.  You  aball  Ime  aiwwer  make,  dec. 

Mr.  Huwgerford,  Do  yon  koow  Mr.  Milli- 
Vtitf ^Martin.  Yea. 

Mr.  HuHgcrfartL  What  baToyoo  beard  him- 
Mie  oonceroiog  the  priaoner  at  the  bar  ? 

Martm,  I  beard  him  id  cooTersatioD  say, 
<iBtbe  hoped  be  abould  be  banged,  for  be 
Wievcd  he  was  guilty. 

Mr.  Bungerford,  This  objection  sore  is 
%fat.   [Mr.  BlilligaDde  was  not  sworn.] 

Cl^oTtke  Cr.  Robert  Walker. 

Prisoner,  I  challenge  him. 

C/.  ^  (ike  Cr.  WiUiamNicholaon.  (Sworn.) 

PriiDNcr.  M  jT  knrd,  I  have  very  near  all  my 
iha]leo|g|eB,  I  think  they  may  go  on  as  they  are 
oUcd,  if  Ifr.  Attorney  will  challenge  no  more. 

^n  Gen.  Yoa  Riay  go  on  your  own  way, 
iibill  make  no  bargams  with  you. 

Mr.KeUib^.  We  do  not  oner  any  bargain, 
kit  only  an  expedient  to  save  the  time  of  the 
Casii 

CL  qftke  Cr.  Nioholas  Freeman. 
PoMMier.  ]  cfaalteDge  him. 
a  ^M  Cr.  Christopher  HilU    (Sworn.) 
CLafike  Cr.  Stephen  Wood. 
Prtsoaer.    I   think  I  have  done   att   my 
cyienges. 
CI.  rfthe  Cr,  You  have  two  more. 
Priiofier.  JLet  them  toke  them  then  as  they 
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on  the  jury,  that  if  be  waa  one  of  the  imry  he 
would  he  for  banging  of  him.    (Set  aside.) 

CL  of  the  Cr.  Thomas  Waters. 

Prtspfier.  Sir,  I  apprehend  1  have  chaUenged 
thirty-five. 

Ci.  rfthe  Cr,  Yon  have  one  more. 

Pritoner,  I  will  challenge  no  more,  let  tiiem 
goon. 

CL  of  the  Cr.  Thomas  Waters,  Richard 
Gray.    (Sworn.) 

WiUiam  Wheatley. 

Mr.  Hungerford,  I  hope  that  what  I  am 
going  to  offer  is  proper.  There  is  some  little 
doubt  how  far  be  is  gone  in  his  challenges,  it  is 
said  he  hath  one  more,  if  the  Court  would  in- 
dulge OS  so  for  as  to  let  the  persons  challenged 
be  called  over. 

a,  of  Me  Cr.  It  is  impossible  that  we  should 
mistake. 

Mr.  Hungerford,  You  say  he  bath  one  more? 

CL  of  the  Cr.  Yes. 

CLoftheCr.  William  Wheatty.    (Sworn.) 

Then  the  twelve  Jurors  who  were  sworn 
were  counted,  and  their  namea  were  as  follow, 

viz. 


Thomss  Clarke, 
Isaac  Potter, 
Uezekiah  Haynes, 
John  Lowry, 
Thomas  Pratt, 
Francis  Aylett, 


Wm.  Nicholson,  esq. 
Christopher  Hill, 
Robert  Barnard, 
Thomas  Watera, 
Richard  Gray, 
William  Wbeatlj. 


iltt.  Gem.  I  challenge  him  for  the  king. 

CL  rfthe  Cr.  Riehard  Bridge. 

Priamer.  I  cballen|;e  him. 

(Ma  Baines,  set  aside  by  consent,  by  reason 
tf  mfinnity.) 

a  rfthe  Cr.  Robert  Barnard    (Sworn.) 

CL  rf  the  Cr.  Leonard  fiennet. 

Priaiffer.  I  do  not  challenge  him. 

'd/f.  Gen.  1  challenge  him  for  the  king. 

Cl.rftheCr.  WilliamSandfOM. 

Prtaiaer.  My  lord,  1  have  the  same  objection 
^  Ibn  gentleman  as  to  the  other ;  he  bath  de- 
ckrad  hia  o^nion  before-hand,  and  tbat  be  most 
Mdw  a  ascrifiee  of  one. 

L.  C.  J.  Call  your  witnees. 

Mr.  Martin  sworn. 

Mr.  Xeiettey.  Mr.  Martin,  do  yoa  know 
Waiiaoi  Sandford  of  Romford  T 

Mmfin.  Yea. 

Mr.  Keieibey,  Have  yoa  bad  any  diKOurse 
akb  hio^  about  the  prisoner  at  the  bar? 

Uerim.  He  aaid,  before  be  wu  aommoned 


CL  rf  the  Cr.  Cn^er,  make  proclamation. 

Cryer.  O  Yes!   If  any  one  can  inform.  &e. 

CL  rfthe  Cr.  Christopher  Layer,  hcM  up 
your  band.  Gentlemen  of  the  J ory ,  look  upon 
the  prisoner,  and  hearken  to  bis  cause. 

He  stands  indicted  by  the  name  of  Chris- 
topher Lajer,  late  of  the  parish  of  St.  Andrew's 
Holbom,  in  the  county  of  Middlesex,  esq.  for 
tbat  he,  &c.---— Upon  this  indictment  he  hath 
been  lately   arraigned,   and   thereunto  hath 

K leaded  Not  Guilty,  and  for  h»  trial  hath  put 
imself  npon  God  and  the  country,  which 
country  you  are.  Your  charge  is  to  enquire 
whether  he  be  guilty  of  this  nigh  treason,  in 
manner  and  form  as  be  stands  indicted,  or  not 
guilty.  If  yoa  find  bim  guilty  voo  shall 
enquire  what  goods  or  chattels,  lands  or  tene- 
ments be  had,  at  the  time  of  the  said  high- 
treason  committed,  or  at  any  time  since.  If 
you  find  him  not  guilty,  you  shall  enquire  whe- 
ther he  fled  for  it.  If  ][ou  find  that  he  did  fljr 
for  it,  yoa  ahall  enquire  of  bis  goods  antd 
chattels,  as  if  yon  had  found  him  guilty.  If 
yon  find  him  not  guilty,  and  tbat  he  did  notfljf 
for  it,  say  so,  and  no  more,  and  hear  yoor  ovh 
denoe. 

Mr.  Wearg,  May  it  please  your  lordabipi 
and  you  gentlemen  of  the  jury,  this  is  an  in- 
dictment against  the  prisoner  for  high -treason. 
The  indictment  seto  forth,  that  be  being  a  sab* 
ject  of  his  present  msjesty  king  George,  bat 
not  having  the  fear  of  God  in  hia  heart,  nor  con- 
sidering the  duty  of  hui  allegiance,  as  a  folse 
traitor  against  his  snpreme,  true,  lawful,  an4 
Itodoobted  lord,  oaDtnviog.  and  to  the  otnosl 
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•f  bis  power  intendiogf  to  chtng^e,  alter  tnil 
■nBvert  the  goverqineDi  of  this  kingpdom,  law- 
fuUy  aud  happily  established  under  his 
present  majesty^  and  to  depose  and  deprive 
Dis  said  luiyesty  of  bis  title,  honour,  royal 
estate  and  (govern inent  of  this  kingdom ;  and 
to  advance  to  the  crown  and  government  of  this 
realm,  the  person  in  the  life  of  the  late  king 
James  S,  pretended  to  be  prinoe  of  Wales, 
and  after  the  decease  of  the  said  king  James 
pretending  to  be,  and  taking  upon  himself  the 
stile  ^nd  title  of  king  of  England,  by  the  name 
of  James  3,  did  upon  the  26th  day  of  Attest 
in  the  ninth  year  of  his  present  majesty's  reign, 
and  at  several  other  days  and  times,  at  Layton- 
Stone,  in  the  county  of  Essex,  fakely,  malici- 
ously, and  traitorously,  compass,  imagine,  and 
intend  to  dl'pose  our  said  sovereign  ford  king 
George,  from  his  title,  regal  state  and  govern- 
ment, ajid  the  said  king  to  kill  and  bring  to 
utter  destruction. 

The  Indictment  further  sets  forth.  That  he 
the  said  Christopher  Layer,  to  perfect  and 
bring  to  effect  his  treason  and  traitorous  pur- 
poses, on  the  said  25th  day  of  August,  and  at 
several  other  days  and  times,  at  Layton-8t6ne 
aforesaid,  togetner  vrith  divers  other  false 
traitors,  to  tbe  jury  unknown,  did  falsely, 
maliciously,  and  traitorously  meet,  consult, 
conspire  and  agree,  to  move  and  stir  up  an  in- 
surrection and  rebellion  in  this  kingdom,  against 
our  said  sovereign  lord  tbe  king. 

The  indictment  further  sets  forth.  That  be 
the  said  Christopher  Layer,  to  perfect  and  com- 
plete his  treason  and  traitoVoos  purposes,  on  the 
said  26th  of  August,  at  Lay  ton  Stone  aforesaid, 
with  force  and  arms,  did  falsely,  maliciously, 
and  traitorously  publish  a  certain  malicious, 
seditious,  and  traitorous  writing,  containiiig  in 
itself,  and  pur|iorting  to  be,  an  exhortation  and 
promise  of  rewards  to  the  subjects  of  bis  said 
majesty,  to  persuade  and  excite  them  to  take 
up  arms  and  levy  war  against  our  said  sovereign 
king  Qeorge. 

The  Indictment  further  sets  forth,  That  the 
aaid  Christopher  Layer,  together  with  other 
false  traitors  to  the  jury  unknown,  to  complete 
and  bring  to  eifect  bis  traitorous  purposes,  on 
the  said  25th  day  of  August,  at  Lay  ton-Stone 
aforesaid,  with  force  and  arms,  did  falsely,  ma- 
liciously, aud  traitorously  meet,  consult,  con* 
spire  and  agree,  to  exalt  to  the  crown  and  royal 
dignity  of  this  realm  tbe  person  in  the  life  of 
tbejate  king  James  2nd,  pretended  to  be  prince 
^  Wales,  t>y  means  of  an  armed  force  and 
troops  of  soldiers,  for  that  purpose  to  be  taised 
and  levied*  ,     . 

The  Indictment  further  sets  forth.  That  tbe 
said  Christopher  Layer,  to  perfect  his  said  ti^- 
soQ,  on  the  said  26tb  day  of  August^  at  Lay  too- 
Stone  aforesaid}  maliciously  and.  traitorously 
did  raise,  levy  and  retain  several  men,  to  tw 
JQiy  unknown,  to  take  up  arms  and.  levy  war 
within  this  kingdom,  against  .our  said  sovereiga 
lord  tbe  king.  i 

That  the  sau)  Christopher  IJayer,  to  perfect 
his  treasonable  porpoaes,  on  iba  said  d^th  day 


of  August  at  Layton-Stone-aforeaaid,  together 
with  divers  otherwise  traitors,  to  tbe  jury  un- 
known, did  falsely,  maliciously  and  traitorous j 
meet,  conspire  and  agree,  to  take,  seize,  impn* 
son  and  detain  in  custody  the  sacred  person  of 
our  said  'sovercip^n  lord  tbe  king,  against  the 
duty  of  his  allegianoe,  against  the  peace  of  the 
king,  his  crown  and  dignity,  and  against  the 
form  of  the  statute  in  that  case  made  and  pro* 
vided.  To  this  indictment  the  prisoner  hatb 
pleaded,  Not  Guilty. 

Serj.  Pengelljf,*  May  it  please  your  lord- 
ship, and  you  gentlemen  of  the  jury ;  tbe  pri- 
soner at  the  bar,  Mr.  Layer,  comes  now  to  be 
tried  before  you,  for  a  wicked  and  detestable 
conspiracy  against  the  person  of  his  maiesty, 
and  against  ms  government ;  and  this  in  Uivour 
of  an  attainted  and  abjured  Pretender ;  a  Pre- 
tender whom  the  prisoner  himself  has  abjured 
in  words,  and  oogU  to  have  renounced  in  bit 
heart. 

The  indictment  contains  a  charge  of  high 
treason  against  tbe  prisoner  at  the  bar,  turn 
compassing  and  intending  the  deposing  the 
king,  and  also  bis  death  and  destruction. 

Tbe  iMLrticular  facts  laid  to  prove  this  trai- 
torous imagination  and  intent,  and  which  the 
prisoner  put  in  execution,  in  order  to  bring  to 
effect  his  treasonable  purposes,  are  five. 

Tbe  tirst  is ;  that  the  prisoner,  with  other 
traitors,  did  consult,  conspire  and  agree  toHraisa 
a  general  insurrection  and  rebellion  in  this  na- 
tion against  his  majesty. 

The  next ;  that  he  did  publish  a  seditiow 
and  treasonable  declaration,  containing  incite- 
ments, and  promises  of  reward,  whereby  to  ex- 
cite and  stir  up  bis  majesty's  subjecto  to  take 
up  arms,  and  to  levy  war  against  his  majesty 
within  this  realm. 

And  farther;  that  he,  with  other  traitort, 
conspired,  consulted  and  agreed  by  an  armed 
forcie,  to  exalt,  and  bring  the  Pretender  to  his 
majesty's  crown,  to  the  throne  of  these  king- 
doms^ and  put  him  into-  tbe  possession  of  the 
government  thereof. 

That  he  bath  provided,  levied,  and  retained 
several  persona  to  take  up  arms,  and  to  levy 
war  against  his  majesty  within  this  kingdom, 
for  the  executing  these  traitorous  purposes. 

Tbe  last  overt  act  alleged,  and  to  fioish  this 
conspiracy,  is,  that  be,  with  the  other  traitara, 
consulted,  conspired  and  agreed  to  seize  upon, 
and  to  imprison  the  sacred  person  of  his  um- 
jesty. 

Gentlemen,  it  is  unnecessary,  when  theae 
facta  are  opened  to  you,  to  acquaint  you,  that 
an  attempt  of  this  nature,  if  it  had  aucceeded^ 
would  have  beetk  the  subversion  of  tbe  present 
happy  establishment,  aud  the  Protestant  suc- 
cession, so  often  confirmed  by  the  consent  of 
the  whole  nation,  and  tlie  only  security  of  your 
religious  and  civil  rights  and  liberties.;  they 
would  all  have  been  exposed  to  the  arbitrary 
: r— r i    * 

*  Said  to  be  natural  son  to  R.  Gromwelk 
Seelilebk* 
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|K>irer  of  a  Poprali  faction,'  under  the  tyranay 
oftfaePretenJer. 

Geatlemen,  haTing  said  this  to  shew  the  nil- 
tore  of  the  oflTeoce ;  we  (who  are  counsel  for 
bis  majestj)  shall  proceed  Co  lay  befbi:e  you  tbi^ 
particular  evidence  against  the  prisoner  at  tbe 
oar :  gentlenaen,  we  have  been  so  fortunate  an 
to  disco? er,  and  shall  produce  before  you,  the 
Tery  plan  Itself  upon  which  these  conspiratori 
proceeded,  and  which  was  to  be  put  in  execu- 
tioo. 

We  shall  produce  the  plan  under  the  pii- 
toner's  own  band- writing,  and  shew  bis  acting 
correspoodent  to  that  plan,  and  in  the  excwu- 
tioD  thereof ;  this  plan  is  a  complete  scheme  of 
a  treasonable  insurrection,  if  that  may  he  called 
complete  which  tends  to  utter  destruction ;  for 
if  the  several  parts  therein  contained  had  been 
executed,  it  would  have  been  a  total  overtura- 
iitf  of  the  government  and  constitution. 
.  But  yo^  may  observe  a  regularity  ^oing 
tbruogb  the  whole  scheme. 

Tlie  place  of  action,  and  tlie  scene  where 
this  conspiracy  was  first  to  be  put  in  ezecutiou, 
was  in  the  city  of  London,  and  though  in  the 
plan  itself  the  day  is  not  mentioned,  yet  we 
shall  shew  to  you,  by  the  prisoner's  own 
declaration  and  discovery,  the  time  when  it 
waste  be  executed;  it  was  at  the  breaking 
up  of  the  camp  of  his  majesty's  forces  in  Hyde 
Park. 

Gentlemen,  the  plan  contains  a  disposition  of 
several  officers,  who  were  appointed  to  their 
particular  stations,  and  were  to  be  supplied 
with  men  designed  to  be  procured  for  the  exe*' 
catioo  of  til  is  plan ;  and,  as  the  conspirators 
hoped  to  debauch  part  of  the  army,  these  offi- 
cers were  t4>  be  disposed  at  several  places,  to 
receive  the  private  men,  who,  to  the  number  of 
about  200  (towards  the  evening  of  the  day 
jigreed  upi^n  for  execution^  were  to  go  singly 
out  of  tlie  camp^  without  their  arms,  that  they 
migbt  more  easily  pass  without  observation, 
aod  were  to  be  collected  together  at  a  place  of 
rendezvous  appointed  them, 

GentJenEiien,  from  the  management  of  the 
conspiracy,  and  the  method  they  had  taken  to 
carry  it  on,  and  the  hopes  they  had  entertained^ 
the  conspirators  concluded,  they  should  hai^e 
that  number  of  200^  men  ready  in  one  body,  to 
be  commanded  by  prcmer  officers,  to  make  the 
first  attem pt,  and  the  first  stand . 

At.  the  place  of  rendezvous  they  were  to  he 
supplied  with  muskets  ready  loadedf  and  to  re^ 
cdve  their  arms,  which  were  to  be  distributed 
to  theih  a  little  before  the  hour  of  nine ;  at 
which  hour  exactly,  they  were  to  march  di*> 
ifctly  to  the  Tower  of  London,  (as  the  plan 
proposes,  and  as  the  prisoner  agreed  and  de- 
clared) where  they  might  expect  to  be  admitted, 
by  the  help  and  assistance  of  their  friend,  the 
ifeoer  upon  the  guard  ;  and  as  soon  as  they 
had  entered,  they  were  to  shut  up  the  Tower<- 
gates,  and  seize  the  arms. 

Their  general  was  to  make  bis  stand  in  per** 
son  at  the  Royal  Exchange.;  at  the  same  time, 
itisdirecte4  by  the  pliusi  and  wai  eonsultsd 


upon,  iod  agreed  by  the  prisoner  himself,  they 
were  to  attempt  to  arrest  the  persons  of  several 
great  men ;  and  although  the  plan  doth  not 
name  the  persons,  yet  the  prisoner  hath  ex- 
plained it  fully,  and  from  his  own  mouth  w« 
shall  prove,  who  the  particular  persons  are^ 
thus  intended  to  be  seized. 

A  declaration  was  4o  be  dispersed  to  cxcit« 
people  to  /pome  in  to  the  rebels ;  tlie  gates  of 
the  city  of  London  were  to  be  shut  up,  and 
cannon  brought  dowp  against  them :  they  wer9 
then  to  set  a  guard  over  the  Bank ;  but  in  the 
first  placCft,  they  were  to  take  out  money  suffi- 
cient to  pay  their  men,  such  as  they  hoped 
would  appear  in  their  interest:  then*  severa't 
other  parties  were  to  secure  the  artillery  in  tb^ 
camp,  the  guns  in  the  Privy  Garden,  the  can- 
non and  ammunition  near  the  Horse  Guards  io 
St.  Jaroe^s  Park. ' 

These  were,  the .  first  operations :  but'  to '  fi- 
nish this  villainoas  .and  execrable  design,,  al 
the  time  the  Tower  was  seized,  and  the  city  in 
arms,  they  were  to  send  a  detachment  to  seizt 
the  person  of  his  majesty ;  and  this  they  ex- 
pressed in  their  plan  to  be,  for  the  securing  hit 
person  from  the  mob.  But  our  king  was  to  be 
delivered  to  their  general  at  the  Tower,  and  to 
be  put  under  his  custody.  Thus  the  life  of  hit 
majesty  was  to  be  in  their  power. 

After  this,  there  are  several  other  dispositions, 
of  officers,  and  other  persona,  in  order  to  excite 
and  carry  on  the  rebellion :  some  were  to  ap" 
pear  in  Tothill  -fields,  some  in  Southwark,  who 
were  to  give  arms  to  the  Minters ;  son^e  at 
Greenwich  to  engage  the  watermen,  and  seize 
the  magazine  and  powder  there,  and  others  at 
other  pTacea. 

Gentlemen,  you  will  find  in  this  plan  a  pre- 
|)aration  to  make  an  entire  conquest  of  the  <»• 
ties  of  I/ondon  and  Westminster ;  upon  wiiich 
the  conspirators  hoped  the  rest  of  the  kingdom 
would  decUre  for  the  Pretender :  and  there  is 
one  particular  provision  in  tlie  plan,  that  as  thejf 
proceeded  here,  and  found  success,  the  general 
should  immediately  dispatch  messengers  into 
the  several  counties  of  England,  to  give  inteUi« 
gence  of  their  progress,  and  to  persuade  those^ 
who  they  looked  upon  to  be  in  tneir  interest,  to 
declare  ior  the  Pretender,  and*  to  rise  in  their 
respective  counties  with  their  adherents. 

This  is  the  plan  upon  which  the  conspiracy 
is  carried  on;,  and  as  we  shall  produce  this 
plan,  which  the  prisoner  hath  supplied  himself 
with,  and  written  with  his  own  hand,  we  l>^ 
leave  to  insist  upon  that,  as  strong  evidence 
figainst  the  ]|)ri6oner,  upon  the  overt  acts  al- 
leged in  the  indictment,  of  his  consultii^  and 
conspiring  to  raise  a  rebellion  and  insurrectioa 
in  the  nation,  and  to  seize,  the  king's  person. 

Gentlemen,  upon  this  plan,  which  the  priso- 
ner at  the  bar  had  thus  furnished  himself  with, 
you  will  find,  on  the  examination  of  our  wit- 
nesses, that  he  constantly  acted ;  be  declared 
for,  and  promoted  the  execution  of  the  princi- 
pal parts  of  it. 

(Gentlemen,  the  witne»es  we  shall  call  who 
were  engaged  with  the  prisoner  M  tbe  bar^  in 
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thif  daiig^o,  are  Stephen  Lynch  and  Matthaw 
PInnkett ;  (which  last  had^been  a  serjeant  in 
the  army)  with  whom  the  prisoner  eousulted, 
and  whom  he  engaged  in  this  desperate  at- 
tempt ;  and  we  shalfcall  some  other  witnesses 
to  confirm  several  circhmstances  in  their  evi- 
dence. 

Mr.  Lynch  is  a  person  the  fwisoner  might 
hare  reasonable  hopes  of  engaging  in  this  ser- 
vice: be  had  been  formerly  abquainted- with 
one  Dr.  M urphey,  who  (I  am  instmcted)  was 
in  the  rebellion  that  broke  out  in  the  beginning 
of  his  majesty's  reign:  Mr.  Lynch  having 
been  abroad,  and  absent  for  sometime,  returned 
into  England  in  April  last :  upon  his  return, 
Dr.  Murpbey ,  his  old  acquaintance,  meets  with 
him,  bids  him  welcome  to  England,  and  tells 
him  that  an  a  flair  «va8  going  on  by  which  he 
might  make  bis  fortune,  and  advises  him  not 
to  go  out  of  England :  that  there  wai  an  inten- 
tion to  rise  in  favour  of  the  Pretender,  whom 
be  called  his  king,  and  he  would  take  care  to 
recommend  Mr.  Lynch  to  a  person  who  bad  a 
great  part  in  that  affair. 

Mr.  Lynch  having  suffered  before,  and  run 
a  great  hazard,  was  unwilling  immediately  to 
enter  into  any  engagement,  but  proposed,  that 
if  he  could  have  sufficient  encouragement,  and 
what  ho  expected  as  a  rewani,  he  should  be 
willing  to  stay.  Some  tt me  af\er  Dr.  Murphey 
introduces  Lynch  to  the  prisoner  at  the  bar : 
Ttie  first  time  they  met,  I  think  it  was  the  be- 

S'nning  of  June  last,  they  went  to  the  prisoner's 
dgings,  which  were  then  at  the  upper  end  of 
Chancery -lane;  and  he  being  about  to  remove 
his  gopds,  desired  them  to  go  to  a  tavern,  hard 
bv,  the  Griffin  tavern  in  Holhorn.  To  this 
place  the  prisoner  at  the  bar  came,  where  Dr. 
Murphey  presented  Lynch  to  Mr.  Layer,  as  the 
gentleman  Dr.  Murphey  had  before  recom- 
mended to  him  ;  Mr.  Layer  received  Mr.  Lynch 
at  that  time  with  great  civility,  and  tells  him, 
that  the  recommendation  he  had  received  of 
Lynch  iW>m  Dr.  Murphey,  made  him  not  to 
doubt  of  his  integrity  and  ability.  Then  they 
•nt««d  upon  a  consultation  as  to  the  parrying 
00  of  this  design ;  Mr.  Layer  introduced  it  with 
representing  an  uneasiness  in  the  nation  in  ge- 
neral, and  how  fiiir  an  opportunity  there  was  to 
bring  about  a  revolution :  But  Mr.  Layer  tells 
him,  that  one  of  the  first  and  principal  steps 
was  to  seise  upon  a  general,  or  other  great 
man  (which  you  will  observe  is  one  parted  the 
acheme)  and  upon  Dr.  Mnrphey's  reoommen- 
Nation  of  him  as  a  fit  man  for  that  service,  Layer 
proposes  to  Lynch  to  undertake  it.  At  thb 
time  Lynch  acquainted  Layer  with  the  difii- 
Cttlties  he  bad  been  in,  and  that  an  affiur  of  this 
nature  would  take  up  some  time  before  it  could 
be  put  in  execution,  and  he  could  not  well  en- 
gage in  it  without  some  farther  encouragement, 
and  a  reward  in  money,  in  order  that  be  might 
live  easy  and  well  wmle  he  staid  here.  Upon 
that,  the  prisoner  at  tlie  bar  promised  him  sup- 
plies of  money  for  his  soosistence  and  ez- 
pences,  what  sbonild  be  neeessary,  besides  fii- 
mrs  rswardar  and  in  pursuanoa  of  that  pro* 


miie,  Layer  bath  several  times  suppTieil 
Lynch  with  OMmey,  to  engage  him  more  ef- 
feetaaily  in  this  deiign,  and  to  support  him  in 
it.  By  these  assurances  Lynch  was  prevailed 
upon,  and  then  agreed  to  enter  into  this  con- 
apiracy,  and  to  take  upon  him  the  part  tfaeren 
tnat  sboold  be  signified  to  him. 

€}entlemen,  the  prisoner  did  not  then  make 
a  full  discovery  of  the  person  that  was  to  be 
seized ;  bnt  tney  were  to  meet  again,  as  they 
did,  about  the  latter  end  of  June,  at  the  same 
tavern:  There  the  prisoner  disclosed  to  tlie 
witness  the  particular  person  who  was  designed 
to  be  first  seized.  He  acquaints  the  witness, 
that  the  person  he  (the  prisoner)  intended  at 
their  former  meeting,  and  whom  he  designed 
the  witness  should  seize,  is  the  general  of  the 
army,  the  eari  Cadogan  ;  and  Lynch  was  to 
find  out  such  other  persons  as  he  could  rely 
upon,  for  the  assisting  in,  and  efiectiog  that  en« 
terprize;  whereunto  Lynch  agreed.  Layer 
then  acquainted  him  wnat  steps  were  already 
made  in  the  conspiracy,  and  that  they  were  to 
be  headed  and  commanded  by  a  general,  who 
had  wit,  and  courage  and  resolution,  and  who 
were  supported  by  a  great  many  friends,  who 
had  full  power  and  authority  from  the  Prfr> 
tender  (whom  he  called  king)  to  act,  and  who 
was  intrusted  with  a  commission  as  his  generaT, 
and  whose  orders  Lynch  was  to  obey. 

The  prisoner  and  Lynch  had  several  other 
meetings,  some  at  the  Griffin  tavern,  and  otfaera 
at  the  prisoner's  own  bousein  Old  Southampton- 
buildings,  where  the  prisoner  always  en* 
couraged  Ljmch  to  persist  in  the  undertaking, 
by  assuring  him  that  all  things  went  on  well, 
and  that  the  design  was  so  welt  laid,  that  it 
could  not  nrobably  miscarry :  That  they  thonld 
be  assisteo  by  a  great  many  officers,  as  soon  aa 
any  motion  was  made,  and  that  the  common 
soldiers  would  declare  upon  the  first  opportu* 
nity:  and  being  asked  by  Lynch,  whether 
they  had  no  foreign  assistance  to  depend  on  ? 
The  prisoner  answered,  when  we  begin  the 
business,,  we  shall  not  want  relief,  if  requisite. 
At  one  of  these  meetings  the  prisoner  revealed 
to  the  witness,  that,  upon  the  rising,  the  Tower 
would  be  delivered  up  to  them,  by  means  of  an 
officer  who  was  to  be  upon  the  guard  there  oq 
the  dajr  of  execution ;  and  that  the  people  in 
the  Mmt  in  Soothwark  would  come  in  to  tnem  ; 
who,  and  all  others  that  should  repair  to  their 
party,  should  have  arms  delivered  to  them; 
and  that  the  wfaoledesign  should  be  potin  exe* 
cution  at  the  breaking  up  of  the  cafcnp,  which 
wonid  be  the  most  proper  time  for  the  speak* 
ingwith  the  sokliers  in  the  army. 

But  at  a  meeting  they  bail,  some  time  ia 
August,  at  the  Queen'a-nead  tavern  in  Great 
Queen-street,  near  Lincoln's-inn-fields,  Lynch, 
complaining  of  the  delay  in  putting  their  d^» 
sign  in  execution,  and  representing  the  danger 
of  it,  and  withal  presHug  to  know  his  Intended 
general  and  oommander,  the  prisoner  gave  hia 
great  encouragement,  from  the  good  prospect 
of  tlieir  aflkirs,  and  the  vigilance  of  the  nokte- 
mao  at  tha  heln,  who  woqM  kae  no  oppoiw 
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ttnutj,  wbai  a  cooTeDient  time  should  offer ; 
ud  promiied  the  nitoesi,  that  be  shonld  be 
presented  to  this  noble  persoa  in  due  time, 
frooi  whom  Lynch  shoaJd  receive  bis  orders, 
or  commission  for  executing  bis  part,  and 
entering  upon  bis  eoterprize. 

And  accordingly,  upon  the  84th  day  of 
Aogost,  Mr.  Layer  invites  Lynch  tn  ride  out 
of  town  with  him  the  next  day  to  take  the  air, 
which  Lynch  complied  with  ;  and  on  the  25tb 
of  Aogiut  in  the  moruing,  Lynch  went  to  the 
prisooer's  bouse,  who  appointed  L3'ncb  to  go 
kfore,  and  to  atav  without  Ald^te. 

At  that  time  the  prisoner  asked  the  witness, 
whether  be  mounted  with  furniture  or  pistols ; 
who  answered  that  be  did  not,  but  that  he  bad 
a  doable  barrel  fowling  piece,  which  tl^e  pri- 
aoaer's  servant  might  carry ;  the  prisoner  di- 
rected him  to  get  bis  piece  ready  loaden,  be- 
CBOK  be  (Layer)  should  carry  something  with 
him,  which  be  would  not  lose  for  all  the  world. 
Lyocb  and  the  prisoner  met  without  Aldgate  at 
11  before  noon,  and  the  prisoner's  servant  car- 
ried the  gun,  nod  they  rode  tofstber  towards 
Eppingin  £ssez,  which  was  the  place  they 
were  going  to. 

Upon  the  way  as  they  proceeded,  Mr.  Layer 
tM  the  witness,  that  they  were  going  to  the 
boose  of  the  lord  North'  and  Grey,  where  he 
woold  present  Lynch  to  his  lordship  as  a  par- 
ticaUr  friend  of  his  (the  prisoner's.)  When 
tbcy  came  to  the  Green -man  at  Lay  ton-stone, 
St  the  entrance  upon  Eppiog-ibrest,  the  pri- 
soner said,  it  might  be  best  to  eat  something 
there,  because  they  should  be  too  late  for  the 
lonl  North  and  Grey's  dinner;  and  accord- 
isgfy  they  stopt  at  this  house  to  dine. 

Oeodemesi,  you  will  bear  from  the  witness 
that  at  this  place,  the  prisoner  and  Lynch  had 
aaotber  consultation,  wherein  there  was  arepe- 
titioB  and  confirmatiionof  the  whole  design  and 
conspiracy.  At  this  Green-man,  in  your  coun- 
ty, Gentfeoien,  you  will  iind  every  principal 
p^  of  the  conspiracy,  which  v^-as  to  l>e  exe- 
oited,  consulted  upon,  and  agreed  unto  by 
them  both:  The  titne  and  manner  of  the  in- 
surrection, the  preparations  making  for  it,  the 
aisistanoe  to  be  provided  and  expected  from 
the  anny^  from  many  in  the  city  of  Lonilon, 
and  from  the  generality  of  the  nation,  as  was 
then  sogg^ested  ;  the  seizing  the  earl  of  Cado- 
jEso  as  the  first  step,  and  the  surprising  the 
Tower  in  the  manner  mentioned  in  the  plan, 
by  the  help  of  the  officer  upon  the  guard ;  and 
toeo  they  proceeded  to  consider  and  approve 
the  most  daring  and  execrable  part  of  the  plan, 
which  was  then  expressly  repeated  by  the  pri- 
•tner,  the  miUcing  a  strong  detachment  to  seize 
on  his  majesty  ^s  pei*son. 

The  prisoner  then  declared  his  great  satis- 
Action,  in  having  engafi^ed  a  person  Df  such 
coorage  and  conduct  as  Mr.  Lynch,  in  the  at- 
tempt*^ of  seizing  the  earl  Cadogan  ^  and  like* 
wiie  named  the  several  other  g^eat  men,  hinted 
at  in  the  scheme,  whose  persons  were  to  be 
Kized,  andof  whom  he  bad  made  up  his  col* 
ketioQ  in  pursnanoe  of  the  plan ;  and  then  ex- 
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pressed  his  wishes  so  to  brinfif  matters  to  bear, 
that  Mr.  Lynch  might  likewise  have  the  sole 
direction  in  apprehending  the  persons  of  som« 
of  his  majesty's  ministers,  the  lords  Townsbend 
and  Carteret,  his  majesty's  principal  secretaries 
of  state,  and  Mr.  Walpole,  first  lord  commis- 
sioner of  the  treasury. 

These  {lersons,  most  immediate! v  intrusted  ifi 
his  majestyV  service,  were  in  the  first  place 
to  be  seized,  in  order  to  facilitate  the  design,  and 
to  make  it  successful.  By  this  means  the  con- 
spirators were  to  weaken  his  majesty's  power 
of  defending  himself,  when  they  had  deprived 
bim  of  his  general,  who  was  to  command  an<f 
conduct  his  army ;  of  bis  tVro  secretaries,  who 
were  to  maintain  and  carry  on  bis  intelligence  ; 
and  of  the  first  commissioner  of  bis  treasury, 
who  was  to  take  care  for  his  supply. 

At  this  place  these  things  were  debated  and 
considered  between  them:  Mr.  Lynch  then 
again  complaiued  of  the  long  delay,  and  wished 
that  the  affair  mi^ht  be  carried  on  with  more  ex* 
pedition  :  the  prisoner  thought  no  time  so  pro-, 
per  as  the  breaking  up  of  the  camp,  when  tnej 
might  be  supplied  with  soldiers  j  yet  he  was 
witting  to  hear  any  proposal  from  Mr.  Lynch, 
and  desired  Mr.  Lynch,  that  if  he  could  think 
of  any  speedier  method,  or  better  scheme,  to  let 
him  know  it :  bnt  the  witness  was  not  capabla 
to  propose  any  way  more  proper,  than  what 
had  been  agreed  upon  the  foot  of  the  plan,  as  it 
had  been  explained  by  the  prisoner  himseli^ 
and  therefore  Mr.  Lynch  acquiesced  therein. 

GentlemOn,  at  that  time,  and  at  the  same 
place,  the  overt  act  laid  in  the  indictment,  of 
publishing  the  treasonable  writing,  was  com- 
mitted ;  which  was  a  declaration  uaroed  in  the 
hand-writingof  the  prisoner,  to  be  published 
immediately  on  the' first  breaking  out  of  tb|. 
conspiracy,  to  excite  the  king's  subjects  to  takft' 
up  arms,  aud  to  enter  into  a  rebellion   against 
him  ;  and  that  it  might  have  an  influence  on 
the  army,  where  their  hopes  were  placed,  it^ 
took  notice,  that  the  king's  general  was  seized,' 
and  in  th^ir  costody. 

In  this  declaration  particular  rewards  are' 
promised  to  the  horse  and  foot  in  the  army  ; 
different  allowances  ar^  made ;  to  every  horse- 
man and  Serjeant  three  guineas ;  two  guineas 
to  every  corporal,  and  one  guinea  to  every' 
common  soMier :  all  had  promises  of  encou*. 
ragement,  favour,  and  future  reward. 

Gentlemen,  aftjer  this  wa6  read,  the  prisoner 
pot  this  dedaration  up  into  bis  pocket  again  ;, 
and  aiVerwards  (as  he  acquainted  the  witness)' 
he  himself  made  an  ^Iteration  therein ;  it  cOn- , 
tainingat  first  a  general  invitation  to  a  revolt^ 
but  was  not  directed  16  the  name  of  any  parti-' 
cular  person,  therefore  the  prisoner  thought  fil 
afterwards  to  alter  it,  (as  he  informed  Lynch) 
and  to  make  it  in  the  name  of  the  Pretender^ 
as  king. 

Gentlemen,  though  tlieir  hopes  and  expecta- 
tions were  founded  on  corrupting  and  debauch* 
ing  the  army ;  I  mention  it  only,  as  it  was  their 
expectation  and  design,  without  any  impnta* 
tion  oQ  th«  kwoHf  or  fidelity  of  th«  geatlemtft 
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of  the  army:  bnt  persons  who  trndertakean  af- 
fair of  this  nature,  are  always  forvvard  to  ex- 
pect their  designs  will  he  successful. 

This,  ^entlenoeOi  which  1  have  meotioned  to 
^ou,  which  will  be  more  fully  and  particularly 
given  in  evidence  to  you,  a^nst  toe  prisoner 
at  the  bar,  was  transacted  and  committed  in 
the  county  of  Essex. 

My  lord,  this  will  be  evidence  of  most  of  the 
overt  acts  alleged  in  the  indictment  in  the 
county  of  Essex ;  but  we  shall  confirm  'this 
evidence  by  the  confession  of  the  prisoner, 
proved  by  .two  witnesses,  in  whose  presence  he 
acknowledged  the  several  facts  wnich  will  be 
charged  upon  him  in  the  county  of  Essex,  by 
the  testimony  of  Mr.  Lynph ;  and  shall  make 
proof  ofot her  overt  acts  m  the  county  of  Mid- 
dlesex :  for  it  was  impossible  a  design  so  ex- 
tensive should  be  confined  to  one  or  two  parti- 
cular places  within  the  same  county:  their 
consultations  must  be  transferred  from  place  to 

gsce,  as  opportunity    offered^  and  at  they 
ought  most  conducive  to  the  purpose  they 
were  engaged  in. 

But  the  faqts  I  have  meotioned  were  trmn- 
•acted,  gentlemen,  in  your  conn^.  AAer  the 
prisoner  and  Mr.  Lynch  had  settled  these  af- 
fairs atlhe  Green- Man,  they  went  to  the  boose 
of  my  lord  North  and  Grey  at  Eppioff :  they 
stai^  there  all  night,  and  dined  there  the  next 
day  ;  the  witness  was  introduced  and  presented 
to  his  lordship  by  Layer,  and  was  civilly  re- 
ceived and  entertained;  and  the  prisoner  at 
tbe  bar,  as  he  and  Lynch  returned  nome,  ask- 
ed the  witness  how  be  hked  his  lordship,  and 
assured  Mr.  Lynch,  for  his  encouragement, 
that  he  had  greatly  recommended  him  (the 
vfitness)  to  his  lordship. 

Tbejirisoiier  and  Lynch  m^  «  second  time 
Ct  the  Lord  Noilh  and  urey's  boose,  where 
l^ynch  declared  he  vFould  withdraw  himself, 
if  things  were  not  put  in  execution  ;  to  which 
I^yer  replied,  they  would  be  sopner  pot  in 
execution  than  Lynch  inoagined. 
'  Gendemen,  you  may  perceive;,  by  thia.  e?i 
^P^,  thf^.p^iioner'a  expVnation  of  the  whole 
•pheme,  and  his  executbn  of  it.  so  &r  as  wap 
in  his  power ;  though,  blessed  be  Cod,  these, 
or  any  farther  attempt^  df  this  k^d,  havfi  not 
hitherto  prevailed.   . 

The  prisoner  prt)c^s  farther ;  and  the  next 
witness  who  win  bf  produced  i^nst  him,  is. 
one  wbp  bad  been  a  seijeant  in  the  army, 
Matthew  Plunkett  Plunfcett  had  been  for- 
merly acquainted  with  the  prisoner,  and  done 
him  a  piece  of  service ;  he  was  made  use  of  to 
rescue  some  goodil^.when  they,  were  taken  m 
execution  at  the  hoqse  where  Layer  lodged, 
which  was  the  beginning  of  their  acquaintance: 
t)iis,  with  some  other  recommendations  from 
persona  engaged  in  this  design,  induced  the 
prisoner  at  the  bar  to  make  offers  to  him,  as 
you  will  hear  from  the  witness. 

In  June  1723,  another  person  of  the  same 
name,  one  James  Plunkett,  was  directed  by 
Mr.  Layer  to  go  to  this  Serjeant  PInpkett,  and 
doairo  him  to  meet  Layer  at  the  ItaluMi  coffe^- 


bouso  in  Rossel-coart.  The  witness  could  not 
at  that  time,  at  least  did  not  think  it  proper  to 
go  to  the  place  appointed ;  but  a  day  or  two 
after,  Mr.  Layer  meets  him  in  Lincoln's- inn* 
fields,  and  takes  him  aside  under  a  gate-way 
near  Turn-stile :  Layer  then  told  Plunkett,  bo 
would  inform  himi  of  a  matter  that  would  be  of 

Kiat  advantage  and  benefit  to  him ;  there 
yerlet  him  into  this  conspiracy,  and  en- 
gaged the  witness  in  it,  not  only  by  assurance 
and  promise  of  reward,  but  by  actual  reward 
and  money  eiven  him  ;  snd  to  induce  and  to 
encourage  Plunkett  the  more,  Layer  acquaint- 
ed him,  that  there  were  several  persons  of 
gpreat  estates,  who  were  resolved  to  rescue 
themselves  and  the  nation  finom  the  calamities 
and  slavery  that  they  then  endured  ;  and  that 
they  intended  to  brmg  about  a  revolution,  and 
restore  their  king  the  Pretender ;  Plunkett  ob- 
jected, that  the  Pretender  was  a  Papist ;  but 
the  prisoner  replied,  there  was  no  aifference 
between  a  Papist  and  a  Lutheran  king,  and 
therefore,  that  ought  to  make  no  impressioa 
upon  Plunkett,  to  hinder  him  in  joining  to 
bring  in  a  Papist. 

The  prisoner  enquired  of  Plunkett,  whether, 
he  bad  not  an  acauaintance  in  the  army  with 
some  officers,  ana  the  common  soldiers ;  and 
then  engaged  Plunkett  to  levy  what  persons  he 
could  ipto  their  service  ^  and  when  tne  witness 
told  Layer  be  knew  twenty  or  thirty  serjeante 
in  the  anny,  proper  persons  to  be  applied  to^ 
the  prisoner  gav^  Plunkett  directions  to  maks^ 
apphcation  to  thiem,  and  to  have  them  enroll- 
ed; and  at  that  meeting  the  prisoner  gave  the. 
witness  money  for  his  encouragement ;  and  as 
they  had  severs}  other  meetings  after  this,  to 
provide  and  levy  men,  the  direction  and  em* ' 
ployment  given  by  Layer  to  the  witness,  was» 
to  take  care  to  find  out  their  lodgings,  and  to. 
make  lists  of  the  met),  of  their  names,  and. 
places  of  abode,  that  they  might  be  ready  npon' 
notice.  ' 

The  prisoner  not  only  employed  nunkett  to 

Crocnre  and  enrol  a«  many  as  he  coqld  get^ 
ot  gave  him  money  for  one  particular  person, 
one.  Ghildf  who  bail  served  in  the  army,  and* 
who  was  recommended  to  Laver  by  Plankett» 
as  a  person  that  had  been  disobliged  by.bavinsf 
been  turned  out  of  the  service ;  Layer  hims^ 
gave  Plunkett  half  a  ^uineft,  for  to  give  tQ  this, 
person,  to  engage   him   in    this  conspiracy^ 
which  Plunkett  accordingly  paid  Child :  Layer/ 
likewise  ordered   money  at  other  times  to  he. 
given  to  Plunkett,  and  at  one  time  particular!  j . 
acquainted  him,  that  the  prisoner  bad  left  s. 
guinea  with  one  Jefieries  a  non-juring  parson,' 
to  eive  to  him,  who  had  given  Plunkett  but 
half  a  guinea. 

The  priMmer  altbe  bar,  to  encourage  Phm* 
kett,  acquainted  him  with  the  persons  whom^ 
Layer  ejected  to  join  in  this  conspiracy ;  and' 
asked  the  witness  bis  opinion  of  several ;  tho 
witness  will  tell  yon  the  names  of  the  persons^ 
and  what  answers  he  gave ;  particularly  that 
Layer  asked  him  what  he  thought  of  the  lord 
Noith  iVBd  Grey  for  ta  officer  to  be  at  tbsir 
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had?  tHe  witlite  UkiWered,  tfaouffh  be  biS 
never  teir^  mtHee  him,  he  looked  upon  fail 
Mship  as  ft  great  m^Q. 

They  hid  meetiDgs  at  several  timeAt,  when 
lAjer  iDformed  him,  that  things  wei«  in  a 
p«at  forwardness,  though  It  was  not  yet  a 
tune  \fi  pat  their  d«iign  in  execution:  but  it 
Went  9n  so  #en,  that  it  could  not  miscarry ; 
that  the  du^  of  Ormond  was  to  come  with  a 
aogle  shA,  with  some  oJBEi'oers ;  and  that  the 
doign  had  been  discOTered  to  the  French  am- 
Ussador,  who  had  given  intelligeBCe  thereof 
to  bis  majesty,  or  else  the  affair  Md  been  done 
before  that  ttme. 

I%i8  Plunkett  was  employed,  from  time  to 
time,  to  prepare  lists  of,  and  to  collect  and  en- 
roll fit  persons  to  go  on  with  this  design ;  and 
particidarljr  a  number  of  seijeants,  about  95, 
Ido^  dismissed  from  the  army,  the  prisoner 
ifig4(^  Plonkett  to  go  immediately  to  those 
peisons,  and  take  care  to  Secure  them. 

Gentlemen,  these  traitorous  consults  and 
inuuactions  were  in  July  and  August:  and 
the  witness  will  acquaint  you  more  fully  with 
tbe  several  particulars.  There  was  one  encou- 
ngement  which  the  prisoner  gave  to  this  wit- 
nesi,  which  hm  did  not  mention  to  the  other: 
he  told  PInnketl  there  would  be  an  army  ot" 
Dalch  to  come  over  in  aid  of  nis  majesty  i  but 
the  witness  should  see  a  number  of  half-pay 
officers,  especially  those  of  the  name  Of  Fitz- 
genld,  on  the  side  of  bis  king  (the  Pretender,) 
tbal  they  could  not  doubt  of  success. 

Gentlemen,  under  these  encouragements  and 
promises,  ind  with  these  rewards,  both  these 
permns,  the  two  witnesses,  were  engaged  by 
the  prisoner  to  enter  into,  and  ro  oh  with,  this 
OODspiracy  :  the  prisoner  met  them  apart  from 
time  to  time  ;  they  concerted  and  carried  on 
loch  measures  as  they  thought  proper  to  exe- 
cute this  design,  upon  the  foot  or  the  plan, 
whieh  hath  ben  mentioned,  and  will  be  pro- 
doeed  to  yon. 

After  we  have  produced  the  scheme,  and 
likewise  examined  these  two  witnesses,  who 
^  give  you  an  account  of  the  progress  which 
fbe  prisoner  made  in  this  treason;  we  shall 
give  yon  other  plain  and  evident  proof,  which 
will  demonstrate  the  treasonable  intent  of  the 
prisoner  at  the  bar,  and  his  hopes  of  success. 

We  shall  prove  that  the  prisoner  had  been 
aft  Rome,  and  by  his  own  confession,  that  he 
had  seen  the  Pretender,  and  had  conferences 
inth  him. . 

We  shall  prove  that  the  pritoner  had  blank 
promissorv  notes,  or  receipts  for  money,  signed 
▼itfa  the  Pretender's  own  nand,  by  the  assumed 
tills  of  James  Rex,  found  amongst^  Layer's 
Mpers,  whieh  were  remitted  to  him  Irom 
nome,  and  which  he  has  acknowledged  were 
sent  over  to  him«  for  raising  of  money  to  carry 
On  the  cause  c^  the  Pretender.  This  is  a  strong 
evidence  of  the  trust  and  credit  reposed  in  him 
to  execute  tfiis  conspiracy ;  that  th^  prisoner 
it  a  person  Ihlly  entrusted  $  the  recdpts  are  In 
hlanx,  and  the  prisoner  had  power  to  raise 
iMB^  ea  them,  And  to  fill  them  up  with 
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Gendemett,  on  the  examinttion  of  onr  wit* 
aesses  h  will  appear  that  Mr.  Layer  declared 
he  htd  expeUdfU  grMt  sums  iilT  money  in  this 
afiair,  and  that  he  has  made  it  i(h  excuse,  why 
he  hasl  not  money  to  supply  some  demands, 
because  he  had  disbursed  so  much. 

This  therefore  was  to  be  his  full  power  to 
raise  money  towards  bringing  the  Pretender  td 
the  throne. 

Besides  these  receipts,  be  had  furnished  him- 
self with  lists  of  the  officers  of  the  army,  in 
order  to  know  the  situatioh  and  condition  of  th^ 
army,  And  to  consider  what  advantage  he  could 
mike  by  any  of  tb<»e  in  the  lists :  be  had  pro- 
vided himftelf  with  lists  of  the  officers  ofthh 
Tower,  which  wie  apprehend  was  to  render  the 
design  of  teizin'g  the  Tower,  when  their  friienil 
the  officer  was  on  the  guard,  more  probable  and 
hopeful. 

Besides  this,  we  have  letters  which  will  be 
produced,  that  passed  between  sir  William 
Ellis,  an  adherent  of  tbe  Pretender's  at  Rome^ 
and  Mr.  Layer,  by  the  name  of  Fountaine,  (a 
name  he  went  by)  encouraging  him  to  go  on 
with  this  design :  we  have  the  cypher^  and  th« 
explanation  <^  the  cant  words  used  m  those 
letters.  In  one  letter  Ellis  seySi  ibe  best  me^ 
thod  of  carrying  on  the  manufactory  (which  ii 
the  insurrection!  is  to  get  gobd  workmen,  (by 
which  is  meant  soldiers)  and  particularly  to 
gain  some  of  the  ablest  of  Mrs.  Barbara  Smith's, 
(by  Mrs.  Barbara  Smith  is  signified  the  army) 
and  this  would  be  very  agreeable  to  SIl  con« 
cerned,  particularly  to  Mr.  Atkins  (which  by 
tbeir  cypher  or  key  b  a  name  for  the  Pre- 
tender.^ 

And  m  another  letter  there  is  particular  men- 
tion df  Mr.Layer's  intended  general; }  ou  will  find 
in  the  letter  an  explanation  of  him,  thus  ;  that 
he,  who  the  prisoner  in  his  letter  called  Simons, 
and  described  as  a  tenant,  though  his  name  was 
not  then  found  in  the  rental,  this  writer  be- 
lieved he  should  be  called  Simmes,and  says  he 
is  of  the  North,  a  grey-haired  ancient  man,  for 
whom  his  friend  has  a  particular  esteem  and 
value,  as  a  very  good  tenant.  This  is  the  de- 
scription, and  this  is  the  cant  that  passed  be- 
tween them ;  the  explanation  you  will  appre- 
hend, by  the  cyphers  that  were  found  amongst 
the  prisoner's  papers. 

Mr.  Layer  was  not  wanting  in  otiier  prepa- 
rations for  this  attempt;  for  he  had  provided 
arms  in  his  own  house,  more  than  he  could 
have  occasion  for,  as  a  private  subject;  he  had 
several  muskets  and  other  fire-arms ;  he  had 
forty  or  fifty  cartridges,  loaded  with  bullets, 
ready  made  up  for  so  many  discbarges,  which 
might  be  delivered  out  to  the  people  who  should 
come  in  to  them :  if  he  had  any  use  for  such  a 
quantity  he  will  shew  upon  what  occasion. 

The  discovery  of  the  facts  made  bv  the  wit- 
nesses occasioned  the  apprehending  Mr.  Layer, 
in  whose  house  these  arms  were  likewise, 
sdzed. 

Hr.  Layer  was  lo  conscious  of  his  own  guilty 
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that  after  he  was  apprehended,  be  made  bis 
escape  out  of  the  custody  of  the  messeog^er  in 
whose  bouse  he  was  placed  ;  he  offered  a  gfreat 
reward  to  watermeo  to  carry  him  off:  this  is  a 
demoDstration  of  his  g^uilt,  from  the  cooTictioo 
<»f  his  own  conscieDce. 

Gentiemeo,  there  are  some  other  matters 
^Dd  papers  which  it  will  be  proper  to  offer  to 
your  consideration;  and  most  of  these  parti- 
cular facts*  which  I  have  mentioned,  or  the 
most  material  of  them,  have  been  confirmed  by 
Mr.  Layer's  own  confession  which  he  macfe 
upon  his  examination  before  the  lords  of  the 
priyy  council.  And  when  we  haye  laid  before 
you  this  evidence,  as  according  to  my  instruc- 
tions we  shall  very  fully,  I  do  not  doubt  but 
that  you  wilt  do  your  duty  as  honest  men. 

We  do  not  apply  to  your  zeal,  as  you  are 
Protestants  and  Ens^lisbmen  ;  but  upon  the 
weight  of  the  evidence,  we  shall  appeal  to  your 
justice,  to  your  oaths,  and  to  your  consciences, 
whether  upon  the  whole  proof  to  be  laid  before 
you,  you  will  not  remain  fully  satisfied,  that 
the  prisoner  at  the  bar  is  Guilty  of  the  hij^b- 
treason  whereof  he  stands  indicted,  and  then 
that  you  do^d  him  so. 

Att,  Gen.  May  it  please  your  lordship,  and 
you  gentlemen  of  thejury,  I  am  counsel  on  the 
same  side  for  his  majesty  aii^^iost  the  prisoner 
at  the  bar,  who  stands  indicted  for  high-treason, 
in  compassing  and  imagining  the  death  of  the 
Icing.  The  preservation  of  the  life  of  the  king 
is  of  that  great  importance  to  the  safety  and 
prosperity  of  his  subjects,  that  even  imagina- 
tions and  intentions  (which  are  but  acts  oi  the 
heart)  to  take  it  away,  manifested  by  overt-acts, 
are  an  offence  of  the  highest  nature  which  the 
law  takes  notice  of;  but  as  imaginations  and 
intentions  of  men  are  secret,  and  cannot  be  dis- 
covered but  by  their  actions,  there  must  be 
proof  of  some  fact  done  in  order  to  carry  such 
intentions  into  execution,  to  make  the  offenders 
C'uilty  of  treason :  therefore  in  this  indictment 
five  several  overt-acts  are  laid ;  the  first  is,  that 
the  prisoner  at  the  bar  proposed,  consulted  and 
agreed  with  divers  persons  unknown  to  the 
Cnind  Jnry,  to  raise  an  insurrection  and  rebel- 
lion within  this  kingdom  against  his  majesty  ; 
the  second,  that  he  published  a  traitorous  writ- 
ing, purporting  an  exhortation,  encouragement 
and  promise  of  rewards,  to  persuade  his  majes- 
ty's faithful  subjects  to  take  up  arms  against 
liim ;  the  third,  that  be  proposed,  consulted  and 
agreed  to  set  the  Pretender  on  the  throne  by  > 
anned  force;  the  fourth,  that  be  listed  men  to 
levy  war  aj^ainst  the  king  ;  and  the  fifth,  that 
iie  proposed,  consul teil  and  agreed  to  seize  and 
imprison  his  majesty's  sacred  person. 

Gentlemen  of  ibe  jury,  you  will  readily 
agree  with  me  that  notbing  can  be  more  dread- 
ta\  to  a  true  Briton  who  hath  any  regard  to 
JiimseK  or  bis  posterity,  or  love  to  nis  country, 
than  the  fatal  consequences  that  must  have 
inevitably  attended  such  wicked  designs,  had 
they  been  carried  into  execution  with  success : 
aiippOM  a  rebeUioo  had  been  only  raised,'  what 


•oould  any  man  have  expected  from  a  rebeilion 
in  the  heart  of  the  kingdom,  but  plunder  and 
rapine  and  murder,  a  total  suspension  of  all  civil 
ri^ht,  and  as  long  as  the  storm  had  continued, 
a  just  but  terrible  apprehensions  of  something^ 
vet  worse  to  come :  This  would  certainly  have 
been  the  case,  though  the  attempt  should  have 
been- disappointed  at  last  But  nad  it  l^n  at- 
tended with  success^  bad  bis  majesty's  sacre^ 
person  been  seized  and  imprisoned,  and  bad 
the  Pretender  been  placed  on  the  throne,  what 
a  scene  of  misery  had  opened !  A  mild  admi- 
nistration, governed  by  the  law  of  the  land 
under  an  exceltent  prince,  and  as  just  and  mer- 
ciful as  ever  wore  the  crown,  must  have  givea 
way  to  arbitrary  power ;  all  your  estates  and 
properties  must  have  been  at  the  will  of  a  pro- 
voked and  exasperated  usurper;  liberty  must 
have  given  way  to  slavery,  and  the  beat  of  re- 
ligions to  popish  idolatry  and  superstition ;  and 
this,  humanly  speaking,  without  any  prosped 
or  hopes  of  relief:  Nor  would  these  dreadful 
calamities  have  been  confined  VFithinthebounda 
of  the  king's  dominions,  for  should  the  present 
happy  establishment  in  his  majesty  and  his 
royal  family  (the  chief  bulwark  and  support  of 
the  Protestant  interest)  be  destroyed,  the  Pro- 
testant religion  in  general  must  be  reduced  to 
the  lowest  ebb,  if  not  totally  extinguished. 

This  is  the  nature  of  the  crime,  and  these 
some  of  the  fatal  consequences  that  must  bava 
ensued,  if  the  designs  charged  upon  the  pri- 
soner by  the  indictment  had  took  effect,  but 
whether  he  is  guilty  of  this  gfreat  offence, 
is  what  yon,  gentlemen  of  the  jury,  are  now 
to  try. 

My  lord,  it  is  my  part  to  open  the  nature  of 
the  evidence  that  we  shall  produce  to  prove  the 
several  overt- acts  laid  in  the  indictment;  and 
in  statins  it  to  your  lordship  and  the  jary,  I 
shall  follow  the  course  of  time  in  which  tb€ 
facts  were  done,  that  the  case  may  be  more 
easily  apprehended,  and  shall  open  nothing  but 
what  1  believe  will  be  clearly  verified  by  proof. 

This  prisoner  at  the  bar,  though  brought  up 
to  the  profession  of  the  law,  and  a  practiser  in 
it,  went  beyond  sea  in  the  year  1790,  and  at 
the  close  of  that  year,  according  to  our  stile,  or 
the  beginning  of  the  year  1731,  arrived  at 
Rome,  where  the  Pretender  then  was;  while 
the  prisoner  was  there,  he  procured  himself  fa 
be  introduced  to  the  Pretender,  and  had  two  pri- 
vate conferences  with  him,  in  which  (but  by 
what  methods  or  representation  is  best  known 
to  himself)  it  is  plain  be  obtained  the  Pretender's 
good  opinion  so  far,  that  he  thought  him  a  fit 
person  in  whom  a  confidence  for  carrying  oi^ 
any  designs  against  his  majesty,  and  for  setting, 
himself  on  the  throne,  might  be  safely  re- 
posed :  For  this  purpose  a  correspondence  was 
then  settled  between  the  prisoner  and  some 
persons  of  distinction  about  the  Pretender,  and 
a  cypher  of  names,  of  persons  ai^  things  was 
agreed  on,  in  order  to  carry  this  correspondence 
on.  The  prisoner  returned  to  England  about 
July  1721,  after  which  he  writ  letters  to  hia 
correspondent  at  Rome,  andaoiwen  tothea^ 
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tame  from  tlieuee,  whereby  it  will  appear,  that 
the  prisoner  hod  ondertook  a  considereble  part 
In  toe  design  then  carrying  on  to  bring  the 
Pmtteoder  in ;  and  although  these  letters  are  in 
obscofe  and  cant  terms,  and  fictitious  names, 
yet  by  the  help  of  the  cypher,  and  from  the 
nature  of  the  letters  themseWes,  it  will  easily 
appear  to  a  common  understanding  for  what 
purpose  they  were  writ :  This  cypher  and 
letters  we  shall  prove  to  have  been  found 
amonfTthe  prisoner's  papers,  which  were  seized 
soon  after  his  commitment,  and  your  lordship 
and  the  jury  will  see,  when  Ihey  come  to  be 
read,  that  notwithstanding  the  oMcure  terms, 
and  the  mysterious  expressions  inserted^  to 
dazzle  the  eye  of  the  reader,  when  compared 
with  the  cypher  they  will  be  so  intelligible,  that 
they  will  w  a  plain  eridenee  that  a  design  was 
carrying  on  of  raising  a  general  rebellion  in 
favour  of  the  Pretender ;  for  which  purposes  a 
scheme  in  writing  was  prepared,  which  we  shall 
lay  before  your  lordship  and  the  gentlemen  of 
the  jury,  that  was  likewise  found  among  the 
piisooer's  papers ;  we  shall  prove  it  to  be  writ 
with  his  own  hand. 

Mr.  Seijeant  Pengelly  opened  the  nature  of 
the  scheme  very  folly,  I  shall  not  trouble  your 
lordships  with  a  repetition  of  what  he  said ; 
when  it  comes  to  be  read  it  will  appear  to  be 
calculated  for  a  general  rising,  it  will  prove  a 
formed  design  to  seiaue  the  Tower,  to  seize 
persons  in  great  stations,  to  seize  the  Bank,  and 
then  at  lad  to  seize  the  peroon  of  the  king 
himself,  and  to  seize  his  royal  highness  the 
prinee  of  Wales.  This,  we  apprehend,  will  be 
a  htrong  evidence  of  the  overt- acts  laid  in  the 
indictment,  and  will  confirm  the  testimonies  of 
the  witnesses  which  we  shall  produce. 

There  are  two  witnesses  we  shall  call  to 
prove  the  overt  acts  laid  in  the  indictment, 
they  have  already  been  mentioned  to  your 
fenisbip,  Mr.  Stephen  Lyncb,  and  ser|eant 
Matthew  Plunkett  Mr.  Lynch  will  prove  the 
several  overt-acts  laid  in  the  indictment  to  have 
'  been  committed  by  the  prisoner  in  the  county 
of  Essex,  where  this  indictment  was  found ;  as 
also  oTertpacts  of  the  same  nature  committed 
by  him  in  the  county  of  Middlesex.  But  as  it 
IS  ioDpcoper  to  fall  directly  upon  the  proof  of 
diose  facts,  without  first  proving  some  other 
facts  by  way  of  introduction,  as  how  the  ac- 
^oaintaoce  between  MK  Lynch  and  the  prisoner 
at  the  bar  began,  and  bow  they  came  to  be  so 
intiiDate  as  to  enter  into  a  design  of  this  nature, 
Mr.  I^ynch  will  give  your  lordships  and  the 
juiy  an  account ;  that  tnere  had  been  acquaint- 
ance between  this  Mr.  Lynch  and  one  Dr. 
Marphcj  eight  or  nine  years  ago ;  that  they 
had  agreed  to  join  in  the  rebellion  which  was 
in  the  beginning  of  his  majesty's  reign;  after 
that  was  over  Mr.  Lynch  went  oeyond  sea,  and 
continued  there  some  time,  and  arrived  in  Eng- 
land in  April  last ;  that  their  acquaintance  con- 
tinued, and  their  principles  were  not  altered ; 
Mr.  Lynch  meeting  Dr.  Murphey,  Dr.  Mur- 
phey  (who  hath  been  mentioned  to  your  lord- 
diipt  on  a  late  oecaaioa  in  this  court  and  is  not 
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now  to  be  found,  but  bad  a  great  acqntintaaco 
with  the  prisoner  at  the  bar)  told  him  he  bad 
something  advantageous  to  consmunidate  to 
him,  and  appointed  a  meeting  next  morning  at  a 
coffee-house  in  Cornbill,  where  thev  accordingly 
met ;  and  Murphey  then  advised  him  not  to  go 
out  of  England,  because  he  had  an  opportunity 
of  making  his  fortune,  telling  him  there  would 
be  a  general  rising  in  favour  of  the  Pretender 
(whom  he  called  king)  and  that  it  was  carried 
on  by  gentlemen  of  note  and  credit ;  and  if  ha 
would  accept  of  the  service,  he  would  recom* 
mend  him  to  one  greatly  concerned  in  that  af- 
fair ;  Mr.  Lynch,  after  consideration,  agreed  to 
stay. — Afker  several  other  meetings  between 
this  Dr.  Murphey  and  Mr.  Lyncb,  at  which 
their  discourse  generally  turned  upon  this  in- 
tended rising:  about  the  beginning  of  June, 
Dr.  Murphey  introduced  Mr.  Lynch  to  the 
prisoner,  as  a  person  fit  to  be  entrusted  in  the 
mtended  enterprize ;  they  went  to  the  Griffin 
tavern  in  Holborn;  Mr.  Layer  there  exoressed 
the  good  opinion  he  had  of  Mr.  Lynch  upon 
the  character  he  had  received  of  him  from  so 
good  a  friend  as  this  Dr.  Murphey.  They  soon 
entered  upon  business,  and  the  prisoner,  afler 
having  made  a  representation  of  the  uneasiness 
of  the  nation  in  general,  and  of  tbe  fair  op- 
portunity there  was  to  bring  about  a  revolution, 
proposed  to  Mr.  Lynch  to  seize  some  general ; 
to  which  the  witness  agreed.  After  this  tbey 
had  several  other  meetmgs,  at  which  the  dis- 
course turned  upon  the  same  subject  of  a  ge- 
neral rising  in  order  to  set  the  Pretonder  on  thei 
throne,  and  at  one  of  them  the  prisoner  de- 
clared he  intended  Lynch  should  seize  the  earl 
of  Cadogan,  and  that  the  scheme  was  laid  on  a 
sound  foundation,  baving  a  great  man  at  the 
head  of  affairs,  who  \s  anted  neither  wit,  courage 
nor  resolution,  and  he  would  be  backed  by  his 
friends.  Several  other  propositions  were  made 
by  the  prisoner  tending  to  the  same  end ;  to  all 
which  Mr.  Lynch  atrreed,  and  they  consulted 
how  they  miffht  put  those  things  in  execution. 
In  July  last,  Mr.  Layer  went  into  tlie  country 
for  fourteen  or  fifteen  days,  and  after  his  return 
in  the  beginning  of  August,  in  pursuance  of 
what  they  bad  concerted,  Mr.  Lynch  and  he 
went  to  view  the  earl  of  Cadogan*s  house,  to  see 
how  practicable  that  design  of  seising  him  at 
his  house  was.  Mr.  Lynch  thought  it  feasi- 
ble ;  but  he  grew  uneasy  at  delays,  and  fre- 
quently told  the  prisoner  that  his  circumstances 
would  not  permit  him  to  continue  here  at  his 
own  expence ;  therefore  to  encourage  him  to 
stay,  and  persevere  in  the  design,  Mr.  Layer 
gave  him  several  sums  of  money. 

My  lord,  upon  the  ^th  of  August  last,  tha 
prisoner  and  Mr.  Lyncb  agreed  to  ride  out  tha 
next  day  to  take  the  air :  on  the  itSth,  accord- 
ing to  appointment,  (which  brings  us  now  to 
the  overt- acts  in  the  county  of  Essex)  they 
rid  out  together }  the  prisoner  thought  it  proper 
to  ride  with  arms,  alleging  that  he  had  thin^ 
about  him  he  would  not  lose  for  any  thing  in 
the  world.  Upon  the  road  he  told  Mr.  Lynch 
they  would  go  to  lord  North  and  Grey's^ 
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with  whom  the  prisoner  bad  the  honour  t6  be 
well  acquainted,  and  he  would  present  Mr. 
Lynch  to  my  lord  as  bis  particular  acquaint- 
ance. It  happened  to  be  too  late  to  get  to  lord 
Korth  and  Grey*s  by  dinner,  whereupon  they 
put  in  at  the  Green-Man  near  Epping- forest, 
V'hich,  gentletaen,  is  at  Lay  ton- Stone  in  your 
county .  Din ner  not  bein^f  ready  at  their  com  - 
ing  thither,  they  entered  into  conyersation  on 
the  former  topics,  and  Mr.  Lynch  desmng 
In  give  him  some  insight  into  the  scheme 
that  was  formed,  the  whole  subject  matter  of 
their  former  consultations  and  disconrses  were 
^repeated  about  seizing  lord  Cadogan,  seizing 
the  ministers  of  state,  of  gettiuff  part  of  the 
Army  to  declare  for  them,  and  ror  seizing  the 
king's  person ;  and  these  things  were  then 
agreed  to  by  them.  At  this  place  it  was,  that 
the  prisoner  pulled  out  of  his  pocket,  and 
shewed  to  Mr.  Lynch  the  traitorous  writing 
laid  in  the  indictment,  which  was  a  declara- 
iion  to  encourage  a  general  rising,  writ,  as  the 
Hitness  believes,  in  the  prisoner's  own  hand ; 
iind  that  part  which  contained  the  promises  of 
rewards  to  be  given  to  the  soldiers  and  other 
persons  to  encourage  them  to  come  into  their 
designs,  was  read  by  the  witness ;  after  which 
Mr.  Layer  took  his  paper  away,  and  put  it  up 
ift  his  pocket  again.  Mv  lord,  when  Ui^  had 
ilined,  they  went  on  to  ford  North  and  urey^s 
house  (whom  your  lordship  will  hear  men- 
tioned by  the  evidence  as  tne  person  thought 
6n  to  be  general  in  this  undertaking) ;  they 
gtaid  there  that  night,  and  dined  there  next 
day,  and  afterwards  they  had  a  second  meeting 
at  lord  North  and  Grey's.  Your  lordship  ana 
the  jury  will  be  pleased  to  observe,  that  this 
evidence  will  be  a  fnll  and  positive  proof  by 
this  witness,  that  the  overt- acts  by  publishing 
this  traitorous  writinpf,  encoora^ng  persons 
to  take  up  arms  ag^amst  his  majesty,  of  the 
consultations  and  agreement  to  levy  war,  to 
set  the  Pretender  on  the  throne,  ana  to  seize 
bis  majesty's  person,  were  done  at  the  Green- 
Man,  in  the  county  of  Esse:^ :  and  this  will 
likewise  be  an  evidence,  that  all  the  overt- acts 
laid  in  the  Indictment  (except  publishing  the 
traitorous  writing)  Were  done  in  the  county  of 
iliddlesex. 

*  My  lord,  the  next  witness  we  shall  produce 
is  Matthew  Plunkett,  formerly  a  seijeant  in 
some  regiment;  he  had  been  formerly  ac- 
quainted with,  and  bad  been  serviceable  to  the 
prisoner,  and  was  very  well  acquainted  with 
one  James  Plunkett,  which  James  Plunkett 
was  a  great  acouaintance  of  the  prisoner's. 
This  James  PlnnLett  desired  the  witness,  Mat- 
thew Plunkett,  to  meet  the  prisoner  in  July 
last  at  the  Italian  coffee-house  in  Russel-court, 
which  the  witness  could  not  comply  with ;  but 
the  witness  met  the  prisoner  the  Sunday  fol- 
lowing in  Lincoln's- inn- fields ;  they  were  to- 
gether near  an  hour,  the  prisoner  gave  him 
an  account  of  the  intended  general  rising,  and 
asked  the  witness  if  he  knew  any  old  Serjeants' 
6r  soldiers  who  can  discipline  a  mob,  agi'eed 
irith  him  to  procure  sucb^  mentioned  to  bim 


several  persons  tit  to  be  at  the  bead  of  this 
enterprize ;  and  in  nrder  to  make  him  diligent, 
he  gave  him  at  that  time  half  k  crown  :  and 
money  was  not  only  given  him  at  that  time, 
but  a  promise  was  made  to  him  of  fttrther  re- 
wards. The  prisoned-  having  occasion  to  go 
in  the  country,  one  Jeffrey  ft,  a  no^uring  cler- 
gyman, was  sent  to  jMtatthew  Plunkett  by 
Layer  (and  this  ifact  that  I  am  going  to  open 
must  not  be  barely  considered  as  an  act  be- 
tween JefiVeys  and  Plunkett,  but  it  will  bis 
brought  directly  -  home  to  the  act  of  Layer 
himself.)  Jeffreys  told  Plunkett  be  came 
ftrom  the  prisoner,  and  that  he  Was  employed 
by  him  to  go  to  such  as  the  witness  was,  who 
were  old  Serjeants,  to  get  a  number  of  them  to- 
gether to  discipline  the  mob,  in  order  to  the  ge- 
neral rising:  the  next  day  they  met  again, 
and  had  the  like  disdourse,  and  Jeffreys  gave 
Matthew  Plunkett  half  a  guinea ;  4nd  what 
brings  this  home  to  the  prisoner,  la,  that  ha 
toM  Plunkett  he  had  left  a  guinea  with  the 
nonjnring  parson  to  give  him,  and  talked  with 
him  on  the  same  subject  that  Jeffreys  had  dis- 
coursed the  witness  befora.  Bnt  in  fact  Jef- 
freys did  not  give  Plunkett  the  guinea,  he  gave 
him  but  half  a  guinea. 

My  lord,  after  Mr.  Layer  went  out  of  town, 
Plunkett  gave  him  an  account  what  progreak 
he  had  made  in  the  affair.  Plunkett  told  bini 
that  he  bad  got  several  old  soldiers  that  would 
bear  a  part  in  this  business :  the  |irisoner  said 
he  most  take  care  to  keep  a  list  of  their  names, 
and  the  places  where  they  lived,  that  they 
might  be  in  a  readiness  when  they  should 
have  occasion  for  them.  And  on  Sunday  before' 
the  prisoner  was  taken  up,  he  told  this 
Plunkett  that  a  great  many  of  his  countrvmed 
were  turned  out  of  the  guards,  and  askeo  him, 
if  be  knew  where  they  lodged ;  and  upon  the 
witness's  answer  that  be  did  not,  the  prisoner 
directed  him  to  take  a  list  of  their  names,  and 
places  wherethey  lodged,  that  he  might  have 
them  when  occasion  required.  So  tiiat  here 
is  Mr.  Lynch  a  positive  witness  as  to  the  oVert- 
actsin  Essex;  Mr.  Lynch  and  Mr.  Plunketi 
positive  as  to  the  overt- acts  in  Middlesex,  and 
their  testimony  confirmed  by  the  scheme 
under  the  prisonCr'a  own  band,  and  otber 
iwpers,  which  we  shall  produce,  found  amon^ 
nis  papers  which  will  Itsave  no  room  to  doulS 
of  the  truth  of  their  evidence.  Besides,  my 
lord,  the  prisoner  being  seized  in  September 
last,  We  shall  give  an  account  when  he  was  in 
custody  of  a  messenger,  locked  up  in  a  room 
two  pair  of  stairs  high,  be  made  a  shift  to  mak^ 
his  escape,  got  to  the  Water-side,  and  got  4 
sculler  to  carry  him  over  the  river ;  he  actu- 
ally got  over  the  river,  but  he  was  retaken 
ag^in  in  St  George's- fields,  and  brought  bacl^ 
to  the  messenger,  and  offered  very  considerable 
suma  to  the  persons  who  retook  him  to  let  him 
go.  I  believe  it  is  hardly  to  be  imagined,  a 
person  perfectiy  innocent  would  venture  to  gcH( 
out  of  a  tbom  two  story  high,  and  in  tne 
mann^  be  did,  and  offer  to  ffive  such  a  rewardf 
to  the  persons  who  retook  bim  to  Set  bim  get 
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off;  be  mxaX  lecODSciou^  to  himielf  tbftt  he 
wu  io  Te^  great  danger.  Tk,ere  were  like- 
wise fouQQ  ia  his  house  arms  more  than  ne- 
eesnrjr  for  his  use^  um)  which  be  has  coo- 
fiased  were  to  be  nsed  U*  there  bad  been  a 

My  lord,  to  corroborate  the  iestiinoDy  of  the 
witnessee,  we  shall  lav  before  your  lordship 
and  the  gentlemen  of  the  jury,  the  several 

Cpers  which  urere  fonod^  1  mav  say,  iu  Mr. 
ijer's  custody  ;  I  doii't  say  they  were  ac- 
taally  taken  in  bis  custody,  but  it  will  come  to 
the  same  thing ;  for  be  had  deli?ered  them  iu 
two  parcels  to  Bfrs^  Mason  the  witness,  whom 
we  shall  produce,  with  directions  that  she 
should  take  particular  care  of  them  ;  and  they 
were  leized  in  her  custody  not  long  after  the 
prisoner  was  committed  to  tbp  custody  of  a 
nessei^er  i  she  saw  every  one  of  them  marked 
by  the  persons  who  seized  them,  and  marked 
them  herself :  there  are  not  only  the  scheme 
and  the  cyphers  and  letters  mentioned  before, 
bat  also  ten  promissory  notes  subscribed  by 
the  Pretender :  these  promissory  notes  run^ 
*  1  acknowledge  to  have  receif  ed  from 

*  ti^e  sum  of  which  sum 

*  I  promise  to  re^ay  with  an  interest  for  it  at 

*  the  rate  of  per  ann.       Jaicjbs  it.' 

Can  any  man  imagine,  if  there  was  nothiog 
eke  to  explain  tbiem,  that  these  notes  were 
therefor  nothinj^f?  £Tery  body  must  beliere 
that  they  were  intended  to  be  made  use  of  to 
carry  on  the  conspiracy ;  but  we  shall  shew, 
by  the  prisoner's  own  confession^  that  they 
were  sent  over  to  him  l^y  sir  William  {IHis,  in 
order  to  be  made  use  of  as  occasion  should 
aerre^  to  promote  these  desigi^s  in. favour  of  the 
Pretender.  Among  these  papers  several  lista 
were  found  which  will  he  produced,  some  of 
which  contain  the  nnoiber  of  the  officers  and. 
of  the  soldiers  in  the  guards,  some  the  names 
of  other  officers  and  soldiers,  and  some  the 
Dumber  of  the  officers  belonging  to  the  Tower. 
It  most  be  owned>  that  in  som^  of  those  lists, 
there  are  the  names  of  several  persons  of  as 
peal  honour,  loyalty,  and  fidelity  to  his  ma- 
jesty, as  any  subjects  his  majesty  hath;  yet 
the  procuring  these  lists  could  be  for  notfarog 
hut  to  get  an  infocmalipn  of  the  number  and 
character  of  the  persons  iahis  majesty's  ser- 
vice, to  know  the  strength  of  his  miyesty's 
forces,  that  intelligence  might  be  gJTen  and 
s^beoies  framed  accordingly,  and  that  there 
might  be  tampering  with  such  as  there  could 
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any.  hopes  of  Ringing  over  into  the  Pre- 
tder's  interest :  if  the  urisone 


prisoner  can^  put  any 
other  construction  upon  bis  haying  these  lists 
in  his  custody,  he  will  have  an  upportuoity  to 
do  it.  These  things  being  proved,  f  apprehend 
there  remains  no  doubt  but  that  the  prisoner, 
will  appear  to  be  guilty  of  the  crime  cbaifged 
on  him  in  this  indictment :  but  besidef  all  this, 
we  shall  prove  his^  confession  by  two  witnesses^ 
whereby  he  h^s  confessed  every  overt- act  laid 
in  this  mdictmcnt,  the  several, transaction^, that 
Mr.  Ljrnch  and  Plunkett  will  give  account  of, 
aad  almost  all  the  fa^  thai  I  hare,  ofentioned 
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/  before*  I  shall  conelude  with  this,  gentlemen 
of  the  jury,  that  if  we  make  out  these  facta 
as  they  have  been  opened,  and  according  to 
my  instructions,  1  have  no  reason  to  make  the 
least  question  of  it,  it  must  be  left  to  your  con- 
sideration whether-  the  prisoner  at  the  bar  is' 
guilty  of  the  offence  for  which  he  stands  in- 
dicted or  not :  if  you  shall  be  satisfied  by  the 
evidence  that  he  is,  I  do  not  doubt  but  you  will 
do  justice  (which  is  all  that  is  desired  of  you),  * 
and  find  a  verdict  for  the  king. 

SoL  Gen,  If  your  lordship  pleases,  we  will 
now  proceed  to  examine  witnesses ;  and  we 
desire  that  room  may  be  made  tbr  the  wit- 
nesses to  come  into  court.  Call  Mr.  Stephen 
Lynch. 

L,  C.  J.  You  must  make  way  there. 

Prisoner,  My  lord,  1' humbly  desire  before 
this  witness  be  sworn,  that  he  may  be  examined 
upon  a  Voyer  dire,  whether  he  hath  not  a 
promise  of  pardon,  or  some  other  reward  for 
swearing  against  roe  P 

L,  C,  J.  Sir,  you  cannot  ask  him  that 
question^ 

Mr.  Rungtrford,  I  hope  we  shall  be  at  li** 
berty,  and  have  a  right  to  enter  into  an  exami- 
nation of  this  matter.  If  a  man  is  represented, 
to.  be  in  the  same  circumstances  with  the  pri- 
soner, md  the  prisoner  led  into  the  sanni  cir- 
cumstances by  the  person  proposed  as  a  wit- 
ness, and  afterwards  by  him  involved  in  the 
same  offence ;  if  the  person  therefore  proposed 
as  a  witness,  hath  a  promise  of  pardon  or  some 
reward,  open  condition  that  he  would  swear 
against  the  prisoner,  he  cannot  bv  law  be  a 
good  witness ;  the  person  proposedi  as  a  wit- 
ness must  be  a  credible  witness,  must  be  a 
legal  witness,  must  not  be  convicted  of  perjury  ' 
or  any  other  notorious  offence,  a  free  witness 
that  is  not  under  restraint  for  the  offence  ha. 
accuses  another  of ;  and  therefore  we  hope  wa 
ba.ve  a  right  of  asking  whether  he  acts  under 
the  influence  of  any  promise  of  reward,  or  thtt. 
promise  of  a  pardon :  and  the  right  we  have 
of  examining  him  to  the  promise  of  a  reward 
or  pardon,  is  supported  by  the  authority  of  my 
lord  chief  justice  Hale*  asreported  by  Kelynge. . 

Mr.  Ketelhey,  My  lord,  t  would  not  tale  up 
ypur  lordship's  time,  and  submit  the  weight 
of  what  Mr.  Hungerford  has  offered  to  youv 
consideration ;  but  we  found  our  right  of  ask« 
ing  this  queMion  upon  my  lord  chief  justice 
Hale's  express  declaitttion,  set  forth  at  larffe  in 
Kelyoge's  Reports,  fol.  18,  which  I  have  nere 
in  my  hand.  1  must  likewise  beg  leave, to  ob- 
serve to  your  lordship,  that  this  question  was 
formerly  asked  in  the  trial  of  Gordon  and  Dor- 
rell  to  one  Adams,  that  had  been  in  the  same, 
conspiracy  with  those  that  were  brought  to 
trial  for  hi^  treason,  and  wasthen  produced  as. 
a  witness  against  them ;  the  book  was  thfn. 
brought  Jnto  ooart^^aiid  tb^  quotatioa  riead  be- 
fore your  lordship^  and  acoording  to  my.notea« 
of  that  tpal,  which  h  have  here  brought  with 
n^e  for  my  justification,  .(I  submit  to  your  tord- 

*  tlale's  Hist,  R<  C,  B,  3,^cs^,  V. 
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•f  bis  power  iotendiogf  to  c1itii^»  wiRer  tnil 
■iiBvert  the  govemmeni  of  this  kingdom,  law* 
fully  aud  happily  established  under  his 
present  majesty^  and  to  depose  and  deprive 
nis  said  luiyesty  of  his  title,  honour,  royal 
estate  and  government  of  this  kingdom ;  and 
to  advance  to  the  crown  and  government  of  this 
realm,  the  person  in  tbe  life  of  the  late  king^ 
James  S,  pretended  to  bo  prince  of  Wales, 
and  after  tbe  decease  of  the  said  king  Jamea 
pretending  to  be,  and  taking  upon  himself  the 
stile  4nd  title  of  king  of  England,  by  tbe  name 
of  James  3,  did  upon  the  26th  day  of  Ao^st 
in  tbe  ninth  yearof  bispresentmajesty's  reign, 
and  at  several  other  da^s  and  times,  at  Lay  ton- 
Stone,  in  the  county  of  Essex,  falsely,  malici- 
ously, and  traitorously,  compass,  imagine,  and 
intend  to  dt*pose  our  said  sovereign  ford  king 
George,  from  his  title,  regal  state  and  govern - 
meut,  and  the  said  king  to  kill  and  bring  to 
vttp.r  destruction. 

The  Indictment  further  sets  forth,  That  he 
tbe  said  Christopher  Layer,  to  perfect  and 
bring  to  effect  his  treason  and  traitorous  pur- 
poses, on  the  said  25th  day  of  August,  and  at 
several  other  days  and  times,  at  Layton-Stone 
aforesaid,  togetner  with  divers  other  false 
traitors,  to  the  jury  unknown,  did  falsely, 
maliciously,  and  traitorously  meet,  consult, 
conspire  and  agree,  to  move  and  stir  up  an  in- 
surrection and  rebellion  in  this  kingdom,  against 
our  said  sovereign  lord  the  king. 

Tbe  Indictment  further  sets  forth.  That  he 
the  0 aid  Christopher  Layer,  to  perfect  and  com- 
plete bis  treason  and  traitorous  pur|>osea,  on  tbe 
said  25th  of  August,  at  Lay  ton  Stone  aforesaid, 
with  force  and  arms,  did  falsely,  maliciously, 
and  traitorously  publish  a  certain  malicious, 
seditious,  and  traitorous  writing,  containing  in 
itself,  and  purporting  to  be,  an  exhortation  and 
promise  of  rewards  to  the  subjects  of  his  said 
majesty,  to  persuade  and  excite  tbem  to  take 
up  arms  and  levy  war  against  our  said  sovereign 
king  Geor^. 

The  Indictment  further  sets  forth,  That  tbe 
said  Christopher  Layer,  together  with  other 
falie  traitors  to  the  jury  unknown,  to  complete 
and  bring  to  effect  his  traitorous  pnrposesyon 
the  said  25th  day  of  August,  at  Lay  ton-Stone 
aforesaid,  with  force  and  arms,  did  falsely,  ma- 
liciously, and  traitorously  meet,  consult,  con* 
spire  and  agree,  to  exalt  to  the  crown  and  royal 
dignity  of  this  realm  the  person  in  the  life  of 
thejate  king  James  2nd,  pretended  to  be  prince 
'^  Wales,  t>y  means  of  an  armed  force  and 
troops  of  soldiers,  for  that  purpose  to  be  raised 
and  levied* 

Tbe  Indictment  further  sets  forth,  That  tbe 
said  Christopher  Layer,  to  perfect  his  aaidti^- 
son,  on  the  said  25tb  day  or  August^  at  Lay  ton- 
Stone  aforesaid;  maliciously  and.  traitorously 
did  raise,  levy  and  retain  several  men,  to  tlj^ 
jury  unknown,  to  take  up  arms  and  levy  war 
witnin  this  kingdom,  against  our  said  sovereigji 
lord  the  king.  t 

That  the  said  Christopher  Iiayer,  to  perfect 
his  treasonable  purpoaesi  on  iba  aaid  25tli  d^ 


Trial  qfChmtffpher  Layer ^ 


[140 


of  August  at  Layton-Stone-aforesaid,  together 
with  divers  <>ther  false  traitors,  to  the  jury  un* 
known,  did  falsely,  malicioosly  and  traitorouslT 
meet,  conspire  and  agree,  to  take,  seize,  impn* 
son  and  detain  in  custody  the  sacred  person  of 
our  said  'sovereip^n  lord  tbe  king,  against  the 
duty  of  bis  allegiance,  against  tbe  peaoe  of  tb* 
king,  his  crown  and  dignity,  and  against  the 
form  of  the  statute  in  that  case  made  and  pro* 
vided.  To  this  indictment  the  prisoner  hath 
pleaded,  Not  Guilty. 

Serj.  Pengelljf,*  May  it  please  your  lord- 
ship, and  you  gentlemen  of  the  jury ;  tbe  pri- 
soner at  the  bar,  Mr.  Layer,  comes  now  to  he 
tried  before  you,  for  a  wicked  and  detestable 
conspiracy  against  the  person  of  his  maiestyy 
and  against  his  government ;  and  this  in  uvour 
of  an  attainted  and  abjured  Pretender ;  a  Pre- 
tender whom  the  prisoner  himself  baa  abjured 
in  words,  and  ougU  to  have  renounced  in  bis 
heart. 

The  indictment  contains  a  charge  of  hiffh 
treason  against  tbe  prisoner  at  the  bar,  uw 
compassing  and  intending  the  deposing  the 
king,  and  also  his  death  and  destmction. 

The  particular  facts  laid  to  prove  this  trai« 
torous  imagination  and  intent,  and  which  tbe 
prisoner  put  in  execution,  in  order  to  bring  to 
effect  his  treasonable  purposes,  are  five. 

Tbe  first  is ;  that  the  prisoner,  with  other 
traitors,  did  consult,  conspire  and  agree  to-Taiae 
a  general  insurrection  and  rebellion  in  this  na- 
tion against  his  majesty. 

The  next ;  that  be  did  publish  a  seditioiui 
and  treasonable  declaration,  containinfr  incite- 
ments, and  promises  of  reward,  wherroy  to  ex- 
cite and  stir  up  bis  majesty's  subjects  to  take 
up  arms,  and  to  levy  war  against  bis  majesty 
within  tliis  realm. 

And  farther;  that  be,  with  other  traitor^ 
conspired,  consulted  and  agreed  by  an  armed 
fonie,  to  exalt,  and  bring  the  Pretender  to  bis 
majesty's  crown,  to  the  throne  of  these  kinnf- 
doms,  and  put  him  into  the  possession  of  the 
government  thereof. 

That  he  hath  provided,  levied,  and  retained 
several  persons  to  take  op  arms,  and  to  levy 
war  against  his  majesty  within  this  kingdonsy 
for  the  executing  these  traitorous  purposes. 

The  last  overt  act  alleged,  and  to  finish  this 
conspiracy,  is,  that  be,  with  the  other  traitors, 
consulted,  conspired  and  agreed  to  seize  opon^ 
and  to  imprison  the  sacred  person  of  his  ma- 
jesty. 

Gentlemen,  it  is  unnecessary,  when  theM 
facts  are  opened  to  you,  to  acooaiotyou,  that 
an  attempt  of  this  nature,  if  it  bad  succeeded^ 
would  have  beetk  the  subversion  of  tbe  present 
happy  establishment,  and  the  Protestant  suc- 
cession, so  often  confirmed  by  the  consent  of 
the  whole  nation,  and  the  only  security  of  your 
religious  and  civil  rights  and  iibertiei.)   they 

would  all  have  been  exposed  to  the  arbitrary 
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fowet  of  a  Popish  faction,'  qnder  the  tyraoay 
oT  the  Pretender.  ^.  * 

Gentlemeu,  having^  said  this  to  shew  the  na^ 
tare  of  the  offence ;  we  (who  are  counsel  for 
hisfflajefty)  shall  proceed  to  lay  befbice  youtb^ 
ptrticular  evidence  against  the  prisoner  at  the 
nr:  gentlemen,  we  have  been  so  fortunate  9^ 
to  discover,  and  shall  produce  before  you,  the 
very  plan  itself  upon  which  these  conspirator! 
|»roeeeded,  and  which  was  to  be  put  in  execa« 
tion. 

We  shall  prpdace  the  plan  under  the  pri- 
mier^s  own  hand- writing*,  an<l  shew  bis  acting 
oorrespondent  to  that  plan,  and  in  the  execu- 
tion thereof;  this  plan  is  a  complete  schenie  of 
atreasooable  insurrection,  if  that  may  he  called 
oomplete  which  tends  to  utter  destruction ;  for 
if  the  several  parts  therein  contained  had  been 
ciecuted,  it  would  have  been  a  total  overtara- 
W^of  the  government  and  constitution. 
.  Bat  yo^  may  observe  a  regularity  going 
thrvugb  the  whole  scheme. 

The  place  of  action,  and  the  scene  where 
tliis  conspiracy  was  first  to  be  put  in  execution, 
vas  ia  tbe  city  of  London,  and  though  in  the 
plan  itself  the  day  is  not  mentioned,  yet  we 
shall  shew  to  you,  by  the  prisoner's  own 
dedaration  and  discovery,  the  time  when  it 
vas  to  be  executed ;  it  was  at  the  |>reaking' 
op  of  tbe  camp  of  his  majesty's  forces  in  Hyde 
nfk. 

Geotlemen,  the  plan  contains  a  disposition  of 
Kreral  officers,  who  were  appointed  to  their 
particoUr  stations,  and  were  to  be  supplied 
with  men  designed  to  be  procured  for  tbe  exe> 
catioo  of  this  plan  ;  and,  as  the  conspirators 
hoped  10  debauch  part  of  the  army,  these  offi- 
ttfs  vere  to  be  djsposed  at  several  places,  to 
Roeive  the  private  men,  who,  to  the  number  of 
about  300  (towards  the  evening  of  the  day 
agreed  upon  for  execution)  were  to  go  singly 
out  of  tlie  cam  p^  without  their  arms,  that  they 
might  more  easily  pass  withopt  observation, 
iod  were  to  be  collected  together  at  a  place  of 
Kfidezvoas  appointed  tbeai« 

Geotlemen,  from  the  management  of  the 
coBsgiracy,  and  the  method  they  had  taken  to 
carrj  it  on,  and  the  hopes  they  bad  entertained^ 
the  cenaptrators  concluded,  they  should  have 
that  oooiber  of  200^men  ready  m  one  body,  to 
he  commanded  by  jproper  officers,  to  make  the 
fint  attempt,  and  the  first  stand. 

At  the  place  of  rendezvous  they  were  to  b^ 
npplted  with  muskets  ready  loadedt  and  to  re^ 
ttkve  their  aroos,  which  were  to  be  distributed 
to  theifa  a  little  before  the  hour  of  nine ;  at 
vhich  hour  exactly,  they  were  to  march  di- 
'Ntly  to  the  Tower  of  London,  (as  the  plan 
fnposes,  and  as  tbe  prisoner  agreed  and  de- 
cved)  where  they  might  expect  to  be  admitted, 

Itbe  help  and  assistance  of  their  friend,  the 
ser  upon  the  gmir'd  ;  and  as  soon  as  they 
had  eotmd,  they  were  to  shut  op  the  Tower^ 
|ates,  and  seize  the  arms. 

Their  general  was  to  make  his  stand  in  per- 
^  at  the  Royal  Exchange ;  at  the  same  time, 
^'» directed  by  tbe  pliuB»  and  wai  consulted 


upoa,  ftod  agreed  by  the  prisoner  himself,  they 
w^re  to  attempt  to  arrest  the  persons  of  several 
great  men ;  and  although  tne  plan  doth  not 
name  the  persons,  yet  the  prisoner  hath  ex- 
plained it  fully,  and  from  his  own  mouth  w« 
shall  prove,  who  the  particular  persons  are^ 
thus  intended  to  be  seized. 

A  declaration  was  to  be  dispersed  to  cxcit« 
people  to  /pome  in  to  tbe  rebels ;  the  gates  of 
the  city  of  l^ndon  were  to  be  shot  up,  and 
cannon  brought  down  against  them :  they  were 
then  to  set  a  guard  over  the  Bank ;  but  in  th« 
first  plaoCi^  they  were  to  take  out  money  saffi- 
fjent  to  pay  their  men,  such  as  they  hoped 
would  appear  in  their  interest :  their  several 
other  parties  were  to  secure  tbe  artillery  in  th^ 
camp,  the  guns  in  the  Privy  Garden,  the  can- 
non and  ammunition  near  the  Horse  Guards  io 
St.  Jaroers  Park.  * 

These  were,  the .  first  operations :  but*  to '  fi- 
nish this  villainous,  and  execrable  design,-  at 
the  time  the  Tower  was  seized,  and  the  city  in 
arms,  they  were  to  send  a  detachmept  to  seizt 
the  person  of  bis  majesty ;  and  this  they  ex- 
pressed in  their  plan  to  be,  for  the  securing  his 
person  from  the  mob.  But  our  king  was  to  be 
delivered  to  their  general  at  the  Tower,  and  to 
be  put  under  his  custody.  Thus  the  life  of  his 
majesty  was  to  be  in  their  power. 
.  After  this,  there  are  several  other  dispositioiis. 
of  officers,  and  other  persons,  in  order  to  excite 
and  carry  on  the  rebellion :  some  were  to  ap- 
pear in  Tothill  -fields,  some  in  Southwark,  who 
I  were  to  give  arms  to  the  Minters ;  son^e  a| 
Greenwich  to  engage  the  watermen,  and  seifse 
the  magazine  and  powder  there,  and  others  at 
other  places. 

Gentlemen,  yoa. will  find  in  this  plan  a  pre* 
|)aration  to  make  an  entire  conquest  of  the  <»• 
ties  of  liondon  and  Westminster ;  upon  wjbich 
the  conspirators  hoped  the  rest  of  the  kingdoin 
would  declare  for  the  Pretender :  and  there  if 
one  particular  provision  in  the  plan,  that  as  they 
proceeded  here,  and  found  success,  the  general 
should  immediately .  dispatch  messengers  into 
the  several  counties  of  England,  to  give  intcdii- 
gence  of  their  progress,  and  to  persuade  those^ 
who  they  looked  upon  to  be  in  tneir  interest,  to 
declare  ior  tbe  Pretender,  and*  to  rise  in  their 
respective  counties  with  their  adherents. 

This  is  the  plan  upon  which  the  conspiracy 
is  carried  on;,  and  as  we  shall  produce  this 
plan,  which  the  prisoner  hath  supplied  himself 
with,  imd  written  with  his  own  hand,  we  bt^ 
leave  to  insist  upon, that,  as  strong  evidence 
against  the  prisoner,  upon  the  overt  acts  al- 
leged in  the  indictment,  of  his  consoltii^  and 
conspiring  to  raise  a  rebellion  and  iosmrectioB 
in  the  nation^and  to  seize,  the  king's  person. 

Gentlemen,  upon  this  plan,  which  the  priso« 
ner  at  the  bar  haid  thus  furnished  himself  with| 
you  will  find,  on  the  exaounation  of  our  wit- 
nesses, that  he  constantly  acted ;  he  declared 
for,  and  promoted  the  execution  of  the  princU 
pal  parts  of  it. 

Gentlemen,  the  witnesses  we  shall  call  who 
were  engaged  with  tbe  prisoner  .i^  tl^s  bar^  in 
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thif  dttig^n,  are  Stephen  Lynch  and  Matthaw 
Plnnkett ;  (which  last  had^been  a  serjeant  in 
the  army)  with  whom  the  prisoner  consulted, 
and  whom  he  enraged  in  this  desperate  at- 
tempt ;  and  we  shall  call  some  other  witnesses 
to  confirm  several  circhmstances  in  their  en- 
dence. 

Mr.  Lynch  is  a  person  the  prisoner  might 
have  reasonahle  hopes  of  engaging  in  this  ser- 
vice: he  had  been  formerly  abquainted  with 
one  Dr.  Murphey,  who  (I  am  instmctad)  was 
in  the  rebellion  that  broke  out  in  the  beginning 
of  his  majesty's  reign:  Mr.  Lynch  having 
been  abroad,  and  absent  for  sometime,  returned 
into  England  in  April  last :  upon  his  retanr, 
Dr.  Murphey,  his  old  acquaintance,  meets  with 
him,  bids  him  welcome  to  England,  and  tells 
him  that  an  sflair  was  going  on  by  which  he 
might  make  his  fortune,  and  advises  him  not 
to  go  out  of  England :  that  there  wai  an  inten- 
tk>n  to  rise  in  favour  of  the  Pretender,  whom 
be  called  his  king,  and  he  would  take  care  to 
recommend  MnXynob  to  a  person  who  had  a 
great  part  in  that  affair. 

Mr.  Lynch  having  snfiered  before,  and  mn 
a  great  hazard,  was  nnwilliog  immediately  to 
enter  into  any  engagement,  bnt  proposed,  that 
if  he  could  have  sufficient  encouragement,  and 
what  he  eipected  as  a  rewani,  he  should  be 
willing  to  stay.  Some  time  after  Dr.  Murphey 
introduces  Lynch  to  the  prisoner  at  the  bar : 
The  first  time  they  met,  I  think  it  was  the  be- 

S'nning  of  June  last,  they  went  to  the  prisoner's 
dginga,  which  were  then  at  the  upper  end  of 
Chancery-lane;  and  he  being  about  tu  remove 
his  goods,  desired  them  to  go  to  a  tavern,  hard 
b?,  the  Griffin  tavern  in  Hoihorn.  To  this 
mee  the  prisoner  at  the  bar  came,  where  Dr. 
Slnrphey  presented  Lynch  to  Mr.  Layer,  as  the 
gentleman  Dr.  Murphey  had  before  recom- 
mended to  him  ;  Mr.  Layer  received  Mr.  Lynch 
at  that  time  with  great  civiKty,  and  tells  htm, 
that  the  recommendation  he  bad  received  of 
Lynch  fit>m  Dr.  Murphey,  made  him  not  to 
doubt  of  his  integrity  and  ability.  Then  they 
•ntered  upon  a  consultation  as  to  the  parrying 
00  of  this  design ;  Mr.  Layer  introduced  it  with 
represeuting  an  oneaainess  in  the  nation  in  ge- 
neral, and  how  fiiir  an  opportunitv  there  was  to 
bring  about  a  revelation :  But  Mr.  Layer  tells 
him,  that  one  of  the  first  and  principal  steps 
was  to  aeise  upon  a  general,  or  other  great 
man  (which  you  will  merve  is  one  parted  the 
fcheme)  and  upon  Dr.  Mnrphey's  recommen- 
dation of  him  as  a  fit  man  for  that  aervioe,  Layer 
proposes  to  Lynch  to  undertake  it  Atthia 
time  Lvnch  acquainted  Layer  with  the  diffi- 
culties he  bad  been  in,  and  that  an  affair  of  this 
nature  would  take  ap  some  time  before  it  could 
be  pat  in  execution,  and  be  conld  not  well  en- 
gage in  it  without  aome  farther  enoooragement, 
and  a  reward  in  money,  in  order  that  be  might 
live  easy  and  well  wmle  he  staid  here.  Upon 
that,  the  prisoner  at  tlie  bar  promised  him  aup- 
plies  of  money  for  his  suDsistence  and  ez- 
pences,  what  sboMld  be  neeessary,  besidea  fa- 
mra  rswardar  and  in  purroanoa  of  that  pro* 
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Layer  hath  several  times  supplied 
Lynch  with  money,  to  engage  him  more  ef- 
feetoally  in  this  design,  and  to  support  him  in 
it.  By  these  assurances  Lynch  was  prevailed 
upon,  and  then  agreed  to  enter  into  this  con- 
spiracy, and  to  take  upon  him  tha  part  tfaereiD 
that  abonld  be  signified  to  him. 

Gentlemen,  the  prisoner  did  not  then  make 
a  fiill  discovery  of  the  person  that  was  to  be 
seized ;  but  they  were  to  meet  again,  as  they 
did,  about  the  latter  end  of  Jane,  at  the  same 
tavern:  There  the  prisoner  disclosed  to  the 
witaessthe  parfjcular  person  who  was  designed 
to  be  first  seized.  He  acquaints  the  witoess, 
that  the  person  he  (the  prisoner)  intended  at 
their  former  meeting,  and  whom  he  designed 
the  witness  should  seize,  is  the  general  of  the 
army,  the  eari  Cadogan  ;  and  Lynch  was  to 
find  out  sach  other  persons  as  he  could  rely 
upon,  tor  the  assisting  in,  and  efiecting  that  en-^ 
terprize;  whereunto  Lynch  agreed.  Layer 
then  acquainted  him  what  steps  were  already 
made  in  the  conspiracy,  and  that  they  were  to 
be  headed  and  commanded  by  a  general,  who 
had  wit,  and  courage  and  resolution,  and  who 
were  supported  by  a  great  many  friends,  who 
had  full  power  and  authority  from  the  Pre- 
tender (whom  he  called  king)  to  act,  and  wha 
was  intrusted  with  a  commissran  as  his  generaT, 
and  whose  orders  Lynch  was  to  obey. 

The  prisoner  and  Lynch  had  several  other 
meetings,  some  at  the  Griffin  tavern,  and  otbera 
at  the  prisoner's  own  hoosein  Old  Southampton- 
buildings,    where   the   prisoner   always   en* 
couraged  Ljmch  to  persist  in  the  undertaking, 
by  assuring  him  that  all  things  went  on  well^ 
and  that  the  design  was  so  welt  laid,  that  it 
could  not  nrobaUy  miscarry :  That  they  should 
be  asaisteo  by  a  great  many  officers,  as  soon  as 
any  motion  was  made,  and  that  the  eommoa 
soldiers  woukl  declare  upon  the  first  opportu** 
nity:   and  being  asked  by  Lynch,  whether 
they  had  no  foreign  assistance  to  depend  en  ? 
The  prisoner  answered,  when  we  begin  the 
bosiness,.  we  shall  not  want  relief,  if  requisite. 
•At  one  of  these  meetings  the  prisoner  revealed 
to  the  witoess,  that,  upon  the  rising,  the  Tbwer 
woald  be  delivered  up  to  them,  by  means  of  an 
officer  who  was  to  be  upon  the  guard  there  oa 
the  da^  of  execution ;   and  that  the  people  in 
the  Mrat  in  Sonthwark  would  come  in  to  tnem  ; 
who,  and  all  others  that  should  repair  to  their 
party,  should  have  anna  delivered  to  them  ; 
and  that  the  wfaoledesign  should  be  put  in  exe* 
cation  at  the  breaking  up  of  the  cafcnp,  wfaJela 
would  be  the  moat  proper  time  fi>r  the  apemk^ 
ingwith  the  soldiers  in  the  army. 

But  at  a  meeting  they  haJ,  some  time  \wl 
August,  at  the  Queen'a-nead  tavern  in  Grpot 
dueen-street,  near  Linooln's-inn-fielda,  Lyneh, 
complaining  of  the  delay  in  putting  their  de- 
sign in  execution,  and  representing  the  dangSer 
of  it,  and  withal  pressing  to  know  his  intendcsd 
general  and  commander,  the  prisoner  gave  him 
great  encooragement,  from  the  good  prospect 
of  their  aflkirs,  and  the  vigilance  of  the  noble- 
oMin  at  the  helm,  who  would  kae  no  oppoiw 
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ttakjt  when  a  coDTeDient  time  should  offer ; 
ud  promised  the  witoess,  that  be  shoald  be 
presented  to  this  noble  person  in  due  time, 
from  whom  Lyoch  should  receive  his  orders, 
or  GoromissioD  for  ezecnting  his  part,  and 
catering  upon  his  enterprize. 

And  acoordiogly,  upon  the  S4th  day  of 
Angtist,  Mr.  Layer  invites  Lynch  to  ride  out 
of  town  with  him  the  next  day  to  take  the  air, 
which  Lynch  complied  with  ;  and  on  the  25tb 
of  August  in  the  morning,  Lynch  went  to  the 
misoner's  house,  who'  appointed  L3'nch  to  go 
before,  and  to  stay  without  Atdgate. 

At  that  time  the  prisoner  asked  the  witness, 
whether  he  mounted  with  furniture  or  pistols ; 
who  answered  that  he  did  not,  but  that  he  had 
a  doable  barrel  fowling  piece,  which  the  pri- 
soDcr's  servant  might  carry ;  the  prisoner  di- 
rected bim  to  get  his  piece  ready  loaden,  be- 
caose  he  (Layer)  should  carry  something  with 
him,  which  he  would  not  lose  for  all  tbe  world. 
Lynch  and  the  prisoner  met  without  Aldgate  at 
11  before  noon,  and  the  prisoner's  servant  car- 
ried tbe  gHn,  and  they  rode  together  towards 
Eppiog  in  Essex,  which  was  the  place  diey 
were  going  to. 

Upon  the  way  as  they  proceeded,  Mr.  Layer 
told  the  witness,  that  they  were  going  to  the 
boose  of  the  lord  North  and  Grey,  where  he 
would  present  Lynch  to  his  lordship  as  a  par- 
tjenlar  friend  ot  his  (the  prisoner's.)  When 
tbcy  came  to  the  Green -man  at  Lay  ton-stone, 
at  tbe  entrance  upon  Epping- forest,  the  pri- 
aoner  said,  it  might  be  best  to  eat  something 
there,  beoiuse  they  should  be  too  late  for  the 
lord  North  and  Grey's  dinner;  and  accord- 
ingly they  stopt  at  this  house  to  dine. 

Gentlemen,  you  will  hear  from  the  ivitness 
that  at  this  place,  the  prisoner  and  Lynch  bad 
aaotber  consultation,  wherein  there  was  arepe- 
titisB  and  confirmatiion  of  the  whole  design  and 
eoBspiracT.  At  this  Green- man,  in  your  coun- 
ty, Geotfemen,  you  will  find  every  principal 
part  of  the  conspiracy,  which  vtas  to  lie  exe- 
csBled,  consulted  upon,  and  agreed  Unto  by 
both:  The  time  and  manner  of  the  in- 
,  the  preparations  making  for  it,  tbe 
to  be  provided  and  expected  from 
ifae  army,^  from  many  in  the  city  of  Lonlion, 
and  from  the  generality  of  the  nation,  aa  was 
then  aoggested  ;  tbe  seizing  the  earl  of  Cado- 
gao  as  Sie  first  step,  and  the  surprisiiig  the 
^wer  in  the  manner  mentioned  in  the  plan, 
by  tbe  help  of  ihe  officer  upon  the  guard ;  and 
thco  tbey  proceeded  to  consider  and  approve 
the  most  daring  and  execrable  part  of  the  plan, 
wbicb  was  then  expressly  repeated  by  the  pri- 
■soer,  tbe  miUcing  a  strong  detachment  to  seize 
OB  bis  ms^^y^s  person. 

The  prisoner  then  declared  his  great  satis- 
ftctioo,  in  having  engag^ed  a  person  of  such 
eoorage  and  conduct  as  Mr.  Lynch,  in  the  at- 
tempt of  seizing  tbe  earl  Cadogan  *,  and  like- 
wise named  the  several  other  gpreat  men,  hinted 
al  in  the  scheme,  whose  persons  were  to  be 
■eszed,  and  of  whom  he  had  made  up  his  col* 
lactioa  in  punnanoe  of  the  plan ;  and  then  ex- 
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pressed  his  wishes  so  to  bring  matters  to  bear, 
that  Mr.  Lynch  might  likewise  have  the  solo 
direction  in  apprehending  the  persons  of  some 
of  his  majesty's  ministers,  the  lords  Townshend 
and  Carteret,  bis  majesty's  principal  secretaries 
of  state,  and  Mr.  Walpole,  first  lord  commis- 
sioner of  the  tireasury. 

These  fiersons,  most  immediately  intrusted  ifi 
his  majesty's  service,  were  in  the  first  place 
to  be  seized,  in  order  to  facilitate  the  design,  and 
to  make  it  successful.  By  this  means  the  con- 
spirators were  to  weakeu  his  majesty's  power 
or  defending  himself,  when  they  had  deprived 
bim  of  his  general,  who  was  to  command  an<f 
condtict  his  army ;  of  his  tVro  secretaries,  who 
were  to  maintain  and  carry  on  his  intelligence  ; 
and  of  tbe  first  commissioner  of  his  treasury, 
who  was  to  take  care  for  his  supply. 

At  this  place  these  things  were  debated  and 
considered  between  them:  Mr.  Lynch  then 
again  complained  of  the  long  delay,  and  wished 
that  the  anair  might  be  carried  on  with  more  ex* 
pedition  :  the  prisoner  thought  no  time  so  pro-, 
per  as  tbe  breaking  up  of  the  camp,  when  thej 
might  be  supplied  with  soldiers;  yet  he  was 
willing  to  hear  any  proposal  from  Mr.  Lynch, 
and  desired  BIr.  Lynch,  that  if  he  could  tliink 
of  any  speedier  method,  or  better  scheme,  to  let 
him  know  it :  bnt  the  witness  was  not  capablat' 
to  propose  any  way  more  proper,  than  what 
had  been  agreed  upon  the  foot  of  tbe  plan,  as  rt 
had  been  explained  by  tbe  prisoner  himseli^ 
and  therefore  Mr.  Lynch  acquiesced  therein. 

Gentlemen,  at  that  time,  and   at  the  same 
place,  tbe  overt  act  laid  in .  the  indictment,  of 
publishing  the  treasonable  writing,  was  com- 
mitted ;  which  was  a  declaration  Uamed  in  the 
hand-writing  of  the  prisoner,  to  be  publislied 
immediately  on  the' first  breaking  out  of  the, 
conspiracy,  to  excite  the  king's  su^ects  to  take* 
up  arms,  aud  to  enter  into  a  rebellion   against 
him ;  and  that  it  might  have  an  influence  on 
the  army,  where  their  hopes  were  placed,  it^ 
took  notice,  that  the  king's  general  was  seized,* 
aitd  in  th^ir  cnstody. 

In  this  declaration  particular  rewards  are] 
promised  to  the  horse  and  foot  in  tbe  army; 
different  allowances  ar^  made ;  to  every  horse- 
man and  Serjeant  three  guineas ;  two  guineas 
to  every  corporal,  and  one    guinea  to    every' 
common  soldier :  all  had  promises  of  encou*. 
ragement,  favour,  and  future  reward. 

Gentlemen,  after  this  was  read,  the  prisoner 
pot  this  decoration  up  into  his  pocket  again  ;^ 
and  aiYei'wards  (as  he  acquainted  the  witness} 
he  himself  made  an  altei-ation  therein  ;  it  con- 
tainingat  first  a  general  invitation  to  a  revolt^ 
but  was  not  directed  lik  the  name  of  any  parti- 
cular person,  therefore  the  prisoner  thought  fit 
afterwards  to  alter  it,  (as  he  informed  Lynch) 
and  to  make  it  in  the  name  of  the  Pretender^ 
as  king. 

Gentlemen,  though  their  hopes  and  expecta- 
tions were  founded  on  corrupting  aud  debauch* 
ing  the  army ;  I  mention  it  only,  as  it  was  their 
expectation  and  design,  without  any  imputa- 
tion ou  ths  |i900i;r  or  fiaeUtj  of  ths  geatlemeR 
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of  the  arnoy :  but  persons  who  uivdertakean  af- 
fair of  this  nature,  are  always  forvvard  to  ex- 
pect their  designs  will  he  siiccessfol. 

This,  ^entlenoeo,  which  1  have  meotioned  to 
^ou,  which  will  be  more  fully  and  particularly 
given  in  evidence  to  you,  a^inst  tbe  prisoner 
at  the  bar,  was  transacted  and  con^i^aitted  in 
the  oounty  of  Essex. 

My  lord,  this  will  be  evidence  of  most  of  the 
overt  acts  alleged  in  the  indictment  in  the 
county  of  Essex  ;  hut  we  shall  confirm  ^tbis 
evidence  by  the  confession  of  the  prisoner, 
proved  by  .two  witnesses,  in  whose  presence  he 
«;knowledged  the  several  facts  which  will  be 
cnarged  upon  him  in  the  counjty  of  Essex,  by 
the  testimony  of  Mr.  Lynph;  and  shall  make 
proof  of  other  overt  acts  in  the  county  of  Mid- 
dlesex :  for  it  was  impossible  a  design  so  ex- 
tensive should  be  connned  to  one  or  two  parti- 
cular places  within  the  same  county:  their 
consultations  must  be  transferred  from  place  to 
place,  as  opportunity  offered,  and  at  they 
thought  most  conducive  to  the  purpose  they 
were  engaged  in. 

But  the  facts  I  have  mentkined  were  trmn- 
•acted,  gentlemen,  in  your  coun^.  AAer  the 
prisoner  and  Mr.  Lynch  had  settled  these  af- 
fairs attJie  Green- Man,  they  went  to  the  bouse 
of  my  lord  North  and  Grey  at  Eppinff :  they 
staifcl  there  all  night,  and  dined  there  tne  next 
day  ;  tbe  witness  was  introduced  and  presented 
to  his  lordship  by  La^^er,  and  was  ciyilly  re- 
cieived  and  entertained;  and  the  prisoner  at 
the  bar,  as  he  and  Lvncb  returned  nome,  ask- 
ed the  witness  how  be  liked'  his  lordship,  and 
assured  Mr.  Lynch,  for  his  encouragement, 
that  he  had  greatly  reconamended  bim  (the 
vf  itness)  to  his  lordship* 

Thejirisoner  and  Lynqh  nqet  a  second  time 
Ct  the  Lord  North  and  Grey's  house,  where 
Lynch  declared  be  would  withdraw  himself, 
if  things  were  not  put  in  execu^on ;  to  which 
I^ayer  replied,  they  would  be  soqner  put  in 
execution  than  Lynch  imagined. 
'  Gendemen,  you  may  perceive^  by  this.  e?i 
^^qp^  th^.pTiSpner'a  e^pVnation  of  the  whole 
■pheme,  and  his  exequtbn  of  it.  so  far  as  waa 
in  bis  power ;  though,  blessed  be  6od,  these, 
or  any  farther  attempt^  df  this  k^d,  baTfi  not 
hitherto  prevailed. 

The  priipner  ort)c^8  farther ;  and  tbe  next 
witness  who, win  be  produced  i^inst  him,  is. 
one  wbp  had  beeii  a  serieant  in  tbe  army, 
Matthew  Flunkett.  Plunfcett  had  been  for- 
iQerly  acquainted  with  the  prisoner,  and  done 
bim  a  piece  of  service ;  he  was  made  use  of  to 
rescue  some  goodii^'when  they,  were  taken  in 
executioq  at  the  hoqse  where  Layer  lodged, 
which  was  the  beginning  of  their  acqoalntapce: 
tfiis,  with  some  other  recommendations  from 
persons  engaged  in  this  design,  induced  the 
prisoner  at  the  bar  to  make  offers  to  him,  as 
you  will  hear  from  the  witness. 

In  June  1722,  another  person  of  tbe  same 
name,  one  James  Plunkett,  was  directed  by 
Mr.  Layer  to  go  to  this  Serjeant  PInpkett,  and 
desire  htm  to  meat  Layer  at  the  Itaiii^  coffee- 
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house  in  Russel-court  The  witness  could  noi 
at  that  time,  at  least  did  not  think  it  proper  to 
go  to  the  place  appointed ;  but  a  day  or  two 
after,  Mr.  Layer  meets  bim  in  Lincoln's- inn- 
fields,  and.  takes  him  aside  under  a  gate-way 
near  Turn-stile :  Layer  then  told  Plunkett,  he 
would  inform  hyasK  of  a  matter  that  would  be  of 
great  advantage  and  benefit  to  him ;  there 
Layer  let  him  into  this  conspiracy,  and  en- 
gaged the  witness  in  it,  not  only  by  assurance 
and  promise  of  reward,  but  by  actual  reward 
and  money  eiven  him  ;  and  to  induce  and  t» 
encourage  Plunkett  tbe  more,  Layer  acquaint-, 
ed  him»  that  there  were  several  persons  oF 
great  estates,  who  were  resolved  to  rescue 
themselves  and  the  ni^on  from  the  calamities 
and  slavery  that  they  then  endured  ;  and  that 
they  intended  to  bnog  about  a  revolution,  and 
restore  their  king  the  Pretender ;  Plunkett  ob- 
jected, that  the  Pretender  was  a  Papist ;  hot 
the  prisoner  replied,  thera  was  no  difference 
between  a  Papist  and  a  Lutheran  king,  and 
therefore,  that  ought  to  make  no  impression 
upon  Plnpkett,  to  hinder  him  in  joining  t» 
bring  in  a  Papist. 

The  prisoner  enquired  of  Plunkett,  whether, 
he  had  not  an  acauajntanoe  in  tbe  army  with, 
some  officers,  ana  the  common  soldiers ;  and 
then  engaged  Plunkett  to  levy  what  persons  he 
could  iiito  their  service ;  apd  when  tne  witness 
told  Layer  be  knew  twenty  or  thirty  Serjeants 
in  the  army,  proper  persons  to  be  applied  to» 
the  prisoner  gav^  Plunkett  directions  to  maka^ ' 
application  to  thjem,  and  to  have  them  enrolU  ^ 
ed ;  and  at  that  meeting  the  prisoner  gave  the. 
witness  money  for  his  encouragement ;  and  as 
they  had  severa}  other  meetings  afler  this,  t«k  ^ 
provide  and  levy  men,  the  direction  and  em*  * 
ployment  given  by  Layer  to  the  witness,  was^ 
to  take  car^  to  find  out  their  lodgings,  and  to', 
make  liats  of  the  meq,  of  their  names,  aqd. 
places,  of  abode,  that  they  ought  be  ready  upon* 
notice.  ' 

The  prisoner  not  only  employed  Plunkett  to 
procure  and  enrol  aa  many  as  he  coi^ld  get^ 
but  gave  him  money  for  one  particular  person.^ 
one.Ghild,  who  had  served  in  the  army,  and* 
who  was  recoi^mended  to  Laver  bv  Plunkett, 
as  a  person  that  had  b^en  disobliged  by.havioff . 
been  turned  out  of  tbe  service  ^  Layer  bims^t' 
gave  Plunkett  half^a  guinea,  for  to  give  to  this, 
person,  to  engage   bim   in    this  conspiracy,' 
which  Plunkett.  accordingly  i^aid  Child :  Layer/ 
likewise  ordered   money  at  other  times  t^  he, 
given  to  Plunkett,  and  at  one  time  particularl  j^^ 
acquainted  him,  that  the  prisoner  had  left,  s, 
gomea  with  one  Jefferies  a  non-juring  parson* 
to  give  to  him,  who  had  given  Plunkett  bat. 
half  a  guinea. 

The  prisoner  al  the  bar,  to  encourage  Pluii- 
kett,  acquatuted  bim  with  the  persons  whom^ 
Layer  expected  to  joiii  in  this  conspiracy ;  and^ 
asked  tbe  vritness  hit  opinion  of  several ;  the 
witness  will  tell  yon  the  names,  of  the  personsy 
and  what  answers  he  gave ;  particularly  that 
Layer  asked  bim  what  be  thought  of  the  lord 
North  9fad  Grey  for  aa  officer  to  be  at  their 
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ImmI?  tke  #idite  ttkswei^a,  ifaouflrb  be  fitt] 
Krer  leit^  ntfder  him,  be  Ibobed  upon  bb 
Mhip  as  t  greftt  maa. 

Tbey  hid  n^eetiogt  tt  sev^rtl  tiine^,  wheli 
Uyer  informed  him,  that  things  weite  in  a 
mt  ibnrardoeat,  though  it  was  not  yet  a 
Sme  IP  pot  their  design  in  execution :  but  it 
We&t  911  so  #en,  that  it  oouM  not  miscanr ; 
thii  tbe  duke  of  Ormond  was  to  come  with  a 
fligle  sbik  with  some  offi'oera  \  and  that  the 
impL  bad  been  discovered  to  the  French  am- 
ftiMidor,  who  had  given  intelligeBce  thereof 
to  bis  majestVyOr  else  the  affaiir  had  been  dotie 
Ubre  tbat  time. 

lUs  Plankett  was  employed,  from  time  to 
die.  to  prepare  lists  of,  and  to  collect  and  en- 
nfi  ot  perMtais  to  go  on  with  this  design ;  and 
latiddarijr  a  number  of  Serjeants,  about  25, 
kn^  dismissed  from  the  army,  the  prisoner 
i^[4|cd  Plankett  to  go  immediately  to  those 
penops,  and  take  care  to  Secnre  them. 

Geotionen,  these  traitorous  consults  and 
Inumctions  were  in  July  and  August:  and 
the  wiloeBB  will  acquaint  you  more  fuUy  with 
tile  lereral  particulars.  Tbere  was  one  encou- 
nfcmeot  which  tbe  prisoner  gave  to  this  wit- 
Bfsl,  which  be  did  not  mention  to  the  other: 
liietoldFlnnkett  there  would  be  an  army  ol* 
Dolcb  to  come  over  in  aid  of  nis  majesty  ;  but 
the  witoess  should  see  a  number  of  bidf-pay 
officers,  especially  those  of  tbe  name  Of  Fitz- 
gcnU,  on  tbe  %\ie  of  his  king  (tbe  Prietender,) 
thildiey  could  not  doubt  of  success. 

Gaitlemen,  under  these  encouragements  and 
poiniies,  and  with  these  rewards,  both  these 
poniM,  the  two  witnesses,  were  engSjged  by 
thepnsonar  to  enter  into,  and  go  ob  with,  this 
Ijn^Mncy  :  the  pitsoner  met  them  apart  from 
tifltttotiine;  tbey  concerted  and  carried  on 
M  measures  as  they  thought  proper  to  exe- 
cute this  design,  upon  the  foot  ox  the  plan, 
Hh^  bath  been  mentioned,  and  will  be  pro- 
need  to  yoa. 

After  we  have  produced  the  scheme,  and 
■heviie  examined  these  two  witnesses,  who 
1^  give  you  an  account  of  the  progress  which 
toe  priiober  made  in  this  treason;  we  shall 
gi^jou  other  plain  and  evident  proof,  vrhich 
vil  demoaibrate  the  treasonable  intent  of  the 
liMDer  at  tbe  bar,  and  bis  hopes  of  success. 

We  shall  prove  thai  the  prisoner  had  been 
j|t  Boioe,  and  by  his  own  confessiob,  that  he 
■^  wen  the  Pretender,  and  bad  conferences 
nth  him. 

We  shall  prove  that  the  prisoner  had  blank 
pHBimonr  notes,  or  receipts  for  money,  signed 
^  tbe  Pietender's  own  nand,  by  the  assumed 
"Ik  of  James  Rex,  found  amongst  LAyer*s 
FP^  which  were  remitted  to  him  from 
'^'ne,  and  which  he  has  acknowledged  were 
■b*  Of  er  to  him,  for  raising  of  money  to  carry 
is  the  eaose  of  the  Pretender.  This  is  a  strong 
^'^'coce  of  the  trust  and  credit  reposed  in  him 
^  decole  this  conspiracy ;  tbat  th^  prisoner 
*^piion  folly  entrusted ;  the  receipts  are  in 
2*|s  sod  the  prisoner  had  power  to  raise 
^  «  then^  and  to  fill  them  vpr  with 
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'floeh  sirauli  as  \k  thoujght  propier  alnd  neces- 

•kiy. 

GetttSemett,  on  the  examihition  of  our  wit* 
iiesses  h  will  appear  tbat  Mr.  Layer  declared 
be  had  expetideU  gn^t  sutas  of  money  in  XhXn 
affair,  and  that  be  has  made  it  Sb  excuse,  why 
he  haSd  not  money  to  supply  some  demands, 
becauise  he  Bad  disbursed  so  much. 

Hiis  therefore  was  to  be  his  full  power  to 
raise  money  towards  bringing  tbe  Pretender  tb 
tbe  throne. 

Besides  these  receipts,  he  bad  furnished  him* 
self  with  lists  of  the  officers  of  the  army,  in 
order  to  know  the  situatiob  and  condition  of  th^ 
army,  and  to  consider  what  advantai^e  he  could 
make  by  any  of  those  in  tbe  lists :  he  bad  pro- 
vided himself  with  lists  of  tbe  officers  of  tlib 
Tower,  which  we  apprehend  was  to  render  the 
design  of  teizin^  the  Tower,  when  their  frieuSl 
the  officer  was  on  the  guara,  more  probable  and 
hopeful. 

Besides  this,  we  have  letters  which  will  be 
produced,  that  passed  between  sir  \^illiam 
Ellis,  an  adherent  of  the  Pretender's  at  Rome, 
and  Mr.  Layer,  by  tbe  name  of  Fountaine,  (a 
name  be  went  by)  encouraging  him  to  go  on 
with  this  design :  we  have  the  cypher^  ai^  tha 
explanation  of  llie  cant  words  used  m  ihos^ 
letters.  In  one  letter  Ellis  says,  tbe  best  ine^ 
thod  of  carrying  on  the  manufactory  (which  \i 
the  insurrectiou)  is  to  get  gobd  workmen,  (by 
tvbich  is  meant  soldiers)  and  particularly  to 
gain  some  of  the  ablest  of  Mrs.  Barbara  Smith's^ 
(by  Mrs.  Barbara  Smith  is  signified  the  arrayj 
and  this  would  be  very  agreeable  to  Sll  con* 
cerned,  particularly  to  Mr.  Atkins  (which,  by 
their  cypher  or  key  is  a  name  for  the  Pre* 
tender.^ 

And  m  another  letter  there  is  particular  men- 
tion o/f  Mr.Layer^i  intended  general;  you  will  find 
in  tbe  letter  an  explanation  of  him,  thus ;  that 
he,  who  the  prisoner  in  his  letter  called  Simons, 
and  described  as  a  tenant,  though  his  name  was 
not  then  found  in  the  rental,  thb  writer  be* 
lieved  be  should  be  called  Simme8,and  says  be 
is  of  the  North,  a  grey-haired  ancient  man,  for 
whom  bis  friend  has  a  particular  esteem  and 
value,  as  a  very  good  tenant.  This  is  the  de* 
scription,  and  this  is  tbe  cant  that  passed  be- 
tween them ;  the  explanation  you  will  appre- 
hend, by  tbe  cyphers  tbat  were  found  amongst 
tbe  prisoner's  papers. 

Mr.  Layer  was  not  wanting  in  other  prepa* 
rations  for  this  attempt;  for  be  bad  provided 
arms  in  bis  own  house,  more  than  ne  could 
have  occasion  for,  as  a  private  subject;  he  bad 
several  muskets  and  other  fire«arms ;  he  bad 
forty  or  fifty  cartridges,  loaded  with  bullets^ 
ready  made  up  for  so  many  discbarges,  which 
might  be  delivered  out  to  tnc  people  who  should 
come  in  to  them :  if  he  bad  any  use  for  such  a 
quantity  be  will  shew  upon  what  occasion. 

The  discovery  of  the  Facts  made  by  tbe  wit- 
nesses occasioned  tbe  apprehending  Mr.  Layer, 
in  whose  bouse  these  arms  were  likewise^ 
seized. 

Hr.  Layer  was  §6  conscious  of  his  own  guHij 
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that  after  he  was  apprehended,  be  made  his 
'escape  out  of  the  custody  of  the  messenger  in 
whose  house  he  was  placed  ;  he  offered  a  great 
reward  to  watermeo  to  carry  him  off:  this  is  a 
demonstration  of  his  guilt,  from  the  conviction 
of  his  own  conscience. 

Gentlemen,  there  are  some  other  matters 
«nd  papers  which  it  will  be  proper  to  offer  to 
your  consideration;  and  most  of  these  parti- 
cular facts,  which  I  hare  mentioned,  or  the 
most  material  of  them,  liaFe  been  confirmed  by 
BIr.  Layer's  own  confession  which  be  made 
upon  his  examination  before  the  lords  of  the 
privy  council.  And  when  we  hare  laid  before 
you  this  evidence,  as  according  to  my  instruc- 
tions we  shall  very  fully,  I  do  not  doubt  but 
that  yon  will  do  your  duty  as  honest  men. 

We  do  not  spply  to  your  zeal,  as  you  arc 
Protestants  and  Englishmen  ;  but  upon  the 
weight  of  the  evidence,  we  shall  appeal  to  your 
justice,  to  your  oaths,  and  to  your  consciences, 
whether  upon  the  whole  proof  to  be  laid  before 
you,  you  will  not  remain  fully  satisfied,  that 
the  prisoner  at  the  bar  is  Guilty  of  the  bigh- 
treason  whereof  he  stands  indicted,  and  then 
that  you  dojBnd  him  so. 

Att.  Gen,  May  it  please  3a)ur  lordship,  and 
you  gentlemen  of  the  jury,  I  am  counsel  on  the 
same  side  for  his  majesty  against  the  prisoner 
at  the  bar,  who  stands  indicted  for  high-treason, 
in  compassing  and  imagining  the  death  of  the 
Icing.  The  preservation  of  we  life  of  the  king 
is  of  that  great  importance  to  the  safety  and 
prosperity  of  his  subjects,  that  even  imagma- 
tions  and  intentions  (which  are  but  acts  of  the 
heart)  to  take  it  away,  manifested  by  overt-acts, 
«ire  an  offence  of  the  highest  ntlure  which  the 
law  takes  notice  of;  but  as  imaginations  and 
intentions  of  men  are  secret,  and  cannot  be  dis- 
covered but  by  their  actions,  there  must  be 
proof  of  some  fact  done  in  order  to  carry  such 
intentions  into  execution,  to  make  the  offenders 
ffuilty  of  treason :  therefore  in  this  indictment 
five  several  overt-acts  are  laid ;  the  first  is,  that 
the  prisoner  at  the  bar  proposed,  consulted  and 
agreed  with  divers  persons  unknown  to  the 

J^randjnry,  to  raise  an  insurrection  and  rebel - 
ion  within  this  kingdom  against  bis  majesty  ; 
the  second,  that  he  published  a  traitorous  writ- 
ing, purporting  an  exhortation,  encouragement 
and  promise  of  rewards,  to  persuade  his  majes- 
tj^'s  faithful  subjects  to  take  up  arms  against 
tiim ;  the  third,  that  he  proposed,  consulted  and 
agreed  to  set  the  Pretender  on  the  throne  by  > 
armed  force;  the  fourth,  that  he  listed  men  to 
levy  war  a^Hinst  the  kiog  ;  and  the  fifth,  that 
lie  proposed,  consulted  and  agreed  to  seize  and 
imprison  his  majesty's  sacred  person. 

Gentlemen  of  the  iury,  you  will  readily 
agree  with  me  that  nothing  can  be  more  dread- 
fa\  to  a  true  Briton  who  hath  any  regard  to 
himseH'  or  his  posterity,  or  love  to  bis  country, 
than  the  fatal  consequences  that  must  have 
inevitably  attended  such  wicked  designs,  had 
they  been  carried  into  execution  with  success : 
aiippose  a  rebalUoa  had  beeo  only  raisedi'  what 


could  any  man  have  expected  from  a  rebellioo 
in  the  heart  of  the  kingdom,  but  plunder  and 
rapine  and  murder,  a  total  suspension  of  all  civil 
ri^ht,  and  as  long  as  the  storm  had  continued, 
a  just  but  terrible  apprehensions  of  something^ 
vet  worse  to  come :  This  would  certainly  have 
been  the  case,  though  the  attempt  should  have 
been- disappointed  at  last.  But  bad  it  f^n  at- 
tended with  success^  had  his  majesty's  sacr«^ 
person  been  seized  and  imprisoned,  and  ba^ 
the  Pretender  been  placed  on  the  throne,  what 
a  scene  of  misery  had  opened !  A  mild  admi- 
nistration, governed  by  the  law  of  the  land 
under  an  excelfent  prince,  and  as  just  and  mer- 
ciful as  ever  wore  the  crown,  must  have  given 
way  to  arbitrary  power ;  all  vour  estates  and 
properties  must  have  been  at  the  will  of  a  pro- 
voked and  exasperated  usurper;  liberty  must 
have  given  way  to  slavery,  and  the  best  of  re- 
ligious to  popish  idolatry  and  superstition ;  and 
this,  homanly.speaking,  without  any  prospect 
or  hopes  of  relief:  Nor  would  these  dreadful 
calamities  have  been  confined  within  the  bounds 
of  the  king's  dominions,  for  should  the  present 
happy  establishment  in  his  majesty  and  his 
royal  family  (the  chief  bulwark  and  support  of 
the  Protestant  interest)  be  destroyed,  the  Pro- 
testant religion  in  general  must  be  reduced  to 
the  lowest  ebb,  if  not  totally  extinguished. 

This  is  the  nature  of  the  crime,  and  these 
some  of  the  fatal  consequences  that  must  have 
ensued,  if  the  designs  charged  upon  the  pri- 
soner by  the  indictment  had  took  effect.  But 
whether  he  is  guilty  of  this  great  offence, 
is  what  you,  gentlemen  of  the  jury,  are  now 
to  try. 

My  lord,  it  is  my  part  to  open  the  nature  of 
the  evidence  that  we  shall  produce  to  prove  the 
several  overt- acts  laid  in  the  indictment;  and 
in  statiufif  it  to  your  lordship  and  the  jury,  I 
shall  follow  the  course  of  time  in  which  tb€r 
facts  were  done,  that  the  case  may  be  more 
easily  apprehended,  and  shall  open  nothing  but 
what  I  believe  will  be  clearly  verified  by  proof. 

This  prisoner  at  the  bar,  though  brought  up 
to  the  profession  of  the  law,  and  a  practiser  in 
it,  went  beyond  sea  in  the  year  1790,  and  at 
the  close  of  that  J^&r,  according  to  our  stile,  or 
the  beginning  of  the  year  1731,  arrived  at 
Rome,  where  the  Pretender  then  was ;  while 
the  prisoner  was  there,  he  procured  himself  to 
be  introduced  to  the  Pretender,  and  bad  two  pri- 
vate conferences  with  him,  in  which  (but  by 
what  methods  or  representation  is  best  known 
to  himself)  it  is  plain  he  obtained  the  Pretender's 
good  opinion  so  far,  that  he  thought  him  a  fit 
penon  in  whom  a  confidence  for  carrying  oi^ 
any  designs  against  his  majesty,  and  for  setting, 
himself  on  the  throne,  might  be  safely  re- 
posed :  For  this  purpose  a  correspondence  was 
then  settled  between  the  prisoner  and  some 
persons  of  distinction  about  the  Pretender,  and 
a  cypher  of  names,  of  persons  a^d  thmgs  was 
agreed  on,  in  order  to  carry  this  correspondence 
on.  The  prisoner  returned  to  England  about 
July  1721,  after  which  he  writ  letters  to  his- 
correspondent  at  Rome,  aadsoiwen  totliosa 
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CUM  from  tfaeuee,  whereby  it  will  appear,  that 

the  prisoner  hail  oiulertook  a  considerable  part 

ID  tbe  design  then  carrying  on  to  bring  the 

Plnteiider  in ;  and  although  these  letters  are  in 

daaire  and  cant  terms,  and  fictitious  names, 

yet  by  the  help  of  the  cypher,  and  from  the 

aatuie  of  the  letters  themselves,  it  will  easily 

appstr  to  a  common  understanding  for  what 

porpose  they  were  writ :    This  cypher  and 

ietteis  we  shall  prove  to  have  been  found 

imoDgtbe  prisoner's  papers,  which  were  seized 

iooo^ier  his  commitment,  and  your  lordship 

and  the  jury  will  see,  when  Ihey  come  to  be 

rad,that  notwithstanding  the  obscure  terms, 

and  the  mysterious  expressions  inserted   to 

dazzle  the  eye  of  the  reader,  when  compared 

widi  the  cypher  they  will  be  so  intelligible,  Uiat 

Ihey  will  M  a  plain  evidence  that  a  design  was 

carrying  on  of  raising  a  general  rebellion  in 

iSinmr  of  the  Pretender ;  for  which  purposes  a 

aeheme  in  writing  was  prepared,  which  we  shall 

lay  Wfore  your  lordship  and  the  gentlemen  of 

tiie  jory,  that  was  likewise  found  among  the 

frisQoer's  papers;  we  shall  prove  it  to  be  writ 

vithhisown  band. 

Hr.  Segeant  Pengelly  opened  the  nature  of 
tlie  scheme  very  fully,  I  shall  not  trouble  your 
lordships  witb  a  repetition  of  what  he  said ; 
when  it  comes  to  be  read  it  will  appear  to  be 
calcnlated  for  a  general  rising,  it  will  prove  a 
ftnned  design  to  seize  the  Tower,  to  seize 
persons  in  great  stations,  to  seize  the  Bank,  and 
thes  at  la^  to  seize  the  person  of  the  king 
himself,  and  to  seize  his  royal  highness  the 
piioce  of  Wales.  This,  we  apprehend,  will  be 
a  fctrong  evidence  of  the  overt- acts  laid  in  the 
iodictment,  and  will  confirm  the  testimonies  of 
the  witnesses  which  we  shall  produce. 

There  are  two  witnesses  we  shall  call  to 
prwe  tbe  overt  acts  laid  in  the  indictment, 
IbcT  have  already  been  mentioned  to  your 
hnbhip,  Mr.  Stephen  Lynch,  and  ser|eant 
Matthew  PlunketL  Mr.  Lynch  will  prove  the 
several  overt- acts  laid  in  the  indictment  to  have 
'  kea  committed  by  tbe  prisoner  in  the  county 
of  Essex,  where  this  indictment  was  found  ;  as 
aho  overt-acts  of  the  same  nature  committed 
hy  him  in  the  <!ounty  of  Middlesex.  But  as  it 
ii  impeoper  to  fall  directly  upon  the  proof  of 
tee  fiicts,  without  first  proving  some  other 
tas  hy  way  of  introduction,  as  how  the  ac- 
fsaimanee  between  Mir.  Lynch  and  the  prisoner 
at  the  har  began,  and  how  they  came  to  be  so 
iBtioale  as  toeoter  iuto  a  design  of  this  nature, 
Kr.  Lynch  will  give  your  lordships  and  the 
jwy  sn  scootttit ;  that  there  had  been  acquaint- 
ttce  hetweeo  this  Mr.  Lynch  and  one  Dr. 
Mirphc|r  eight  or  nine  years  ago ;  that  they 
^agreed  to  join  in  the  rebellion  which  was 
u  thebeginiiing  of  his  majesty's  reign;  after 
that  was  over  Mr.  Lynch  went  beyond  sea,  and 
csotiaoed  there  some  time,  and  arrived  in  Eng- 
m  ui  April  last ;  that  their  acquaintance  con- 
teed,  and  their  principles  were  not  altered ; 
Mr.  Lynch  meeting  Dr.  Murphey,  Dr.  Mur^ 
1*7  (who  hath  been  mentioned  to  your  lord- 
*¥•  (Nialate  oecaaiOA  inthia  coarl  a&d  is  not 


now  to  be  found,  but  had  a  great  acquaintance 
with  the  prisoner  at  the  bar)  told  him  he  ba4 
something  advantageous  to  communicate  to 
him,  and  appointed  a  nMetingnextmomin|^  at  a 
coffee-house  in  Comhill,  where  they  accordingly 
met ;  and  Murphey  then  advised  him  not  to  go 
out  of  England,  because  he  had  an  opportunity 
of  making  hb  fortune,  telling  him  there  would 
be  a  general  risine  in  favour  of  the  Pretender 
(whom  he  called  king)  and  that  it  was  carried 
on  by  gentlemen  of  note  and  credit ;  and  if  ha 
would  accept  of  the  service,  he  would  recom- 
mend him  to  one  greatly  concerned  in  that  af- 
fair ;  Mr.  Lynch,  after  consideration,  agreed  to 
stay. — After  several  other  meetings  between 
this  Dr.  Murphey  and  Mr.  Lynch,  at  which 
their  discourse  generally  turned  upon  this  in- 
tended rising:  about  the  beginning  of  June, 
Dr.  Murphey  introduced  Mr.  Lynch  to  the 
prisoner,  as  a  person  fit  to  be  entrusted  in  the 
mtended  enterprize ;  they  went  to  the  Griffin 
tavern  in  Holborn ;  Mr.  Layer  there  expressed 
the  good  opinion  he  had  of  Mr.  Lynch  upon 
the  character  he  had  received  of  him  from  so 
good  a  friend  as  this  Dr.  Murphey.  They  soon 
entered  upon  business,  and  the  prisoner,  after 
having  made  a  representation  of  tbe  uneasiness 
of  the  nation  in  general,  and  of  tbe  fair  op- 
portunity there  was  to  bring  about  a  revolution, 
proposed  to  Mr.  Lynch  to  seize  some  general ; 
to  which  the  witness  agreed.  After  this  tbey 
had  several  other  meetmgs,  at  which  the  dis- 
course turned  upon  the  same  subject  of  a  ge- 
neral rising  in  order  to  set  the  Pretender  on  the 
throne,  and  at  one  of  them  the  prisoner  de- 
clared he  intended  Lynch  should  seize  the  earl 
of  Cadogan,  and  that  the  scheme  was  laid  on  a 
sound  foundation,  having  a  great  man  at  the 
head  of  affairs,  who  wanted  neither  wit,  coura|[e 
nor  resolution,  and  he  would  be  backed  by  bia 
friends.  Several  other  propositions  were  made 
by  the  prisoner  tending  to  the  same  end ;  to  all 
which  Mr.  Lynch  agreed,  and  they  consulted 
how  they  miffht  put  those  things  in  execution. 
In  July  last,  Mr.  Layer  went  into  the  country 
for  fourteen  or  fifteen  days,  and  after  his  return 
in  the  beginning  of  August,  in  pursuance  of 
what  tbey  had  concerted,  Mr.  Lynch  and  he 
went  to  view  the  earl  of  Cadogan's  house,  to  see 
how  practicable  that  design  of  seizing  him  at 
his  house  was.  Mr.  Lynch  thought  it  feasi* 
ble ;  but  he  grew  uneasy  at  delays,  and  fre- 
quently told  the  prisoner  that  his  circumstances 
would  not  permit  him  to  continue  here  at  hia 
own  expence ;  therefore  to  encourage  him  to 
stay,  and  persevere  in  the  design,  Mr.  Layer 
gave  him  several  sums  of  money. 

My  lord,  upon  the  24th  of  August  last,  the 
prisoner  and  Mr.  Lynch  agreed  to  ride  out  tho 
next  day  to  take  the  air :  on  the  ;25th,  accord- 
ing to  appointment,  (which  brings  us  now  to 
the  overt-acts  in  the  county  of  Essex)  they 
rid  out  together }  the  prisoner  thought  it  proper 
to  ride  with  arms,  alleging  that  he  bad  tbin^ 
about  him  he  would  not  lose  for  any  thing  iq 
the  world.  Upon  the  road  he  told  Mr.  Lynch 
they  would   go  to   lord  North  and  Grey'a^ 
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Lynch,  Tbert  was  a  ooousoii  fHendsbip 
between  Uf . 

Mr.  Ketelbey,  How  came  he  to  trust  yoo  7 
Would  voa  have  trusted  bim  ia  a  business  of 
treason  r 

Lf/nch.  We  ba?e  been  concerned  in  affairs 
together. 

Mr.  Ketelbey.  How  long  was  you  at  the 
Green  Man  with  Mr.  LAyer  P 

Lvneh.  1  cannot  say  exactly  the  time. 

Mr.  Ketelhty.  I  don't  ask  you  exactly  to  a 
minute  or  two ;  but  was  yon  there  an'hour, 
or  two,  or  three  hours  ? 

Lynch.  I  cannot  say  whether  we  were  there 
an  hour  or  two ;  but  we  had  something  dressed 
for  dinner,  and  the  matter  was  discoursed  of  by 
us  before  dinner. 

Mr.  Ketelbey.  When  you  first  alighted  from 
your  horses,  what  room  was  you  shewn  into  ? 

l^nch.  We  were  shewn  into  a  room  up  one 
pair  of  stairs  on  the  right  band,  the  first  room. 

Mr.  Ketelbey,  Was  it  towards  the  street  or 
backwards  P 

Lvnch.  Itlooked  into  the  common  road. 

Mr.  Ketelbey,  Did  you  look  out  of  the 
window  and  see  a  person  of  your  acquaintance  ? 

Lynch.  I  saw  two  gentlemen,  but  did  not 
know  them. 

Mr.  Ketelbey,  Did  you  not  look  out  of  the 
wmdow,  and  say,  you  saw  a  gentleman  of  your 
acquaintance  P 

Lynch,  I  said  I  saw  two  gentlemen  that  I 
thought  I  had  seen  before. 

Mr.  Ketelbey.  Did  not  you  go  down  to  those 
gentlemen  ? 

Lynch.  N^o,  I  did  not  go  down  to  them. 

Mr.  Ketelbey.  Did  not  you  go  down  to  them  ? 

lunch.  No. 

'hit.  Ketelbey,  Did  not  you  say  so  to  Mr. 
Layer,  in  the  drawer's  presence  ? — Lynch,  No. 

J^riioner.  Did  you  not  tell  me  that  those 
gentlemen  were  your  acquaintance  P   ■ 

Lynch.  I  told  you  those  two  gentlemen  I 
had  seen  before. 

Prisoner.  How  long  were  we  together  at  the 
Green  Man  P    Were  the  horses  put  up,  or  notP 

Lynch.  I  cannot  tell. 

Prisoner,  Was  there  any  thing  dressed  for 
our  dinner  but  a  beef-steak  ? 

Lynch,  No,  nothing  else. 

Prisoner,  Did  not  you  g^)  down  stairs,  pre- 
tending you  went  to  those  gentlemen  P 

Lynch.  No,  I  did  not  tell  you  1  went  to 
those  gentlemen. 
.    Prisoner,  Did  you  not  go  downstairs? 

Lynch,  Yes,  I  did,  and  came  up  again 
immediately. 

Prisoner,  Was  not  dinner  on  table  when  you 
came  up  again  P 

Lynch.  1  went  down  twice  before  dinner. 

Prisoner,  Then  you  must  consequently  leave 
me  in  the  room. 

Lynch.  I  went  down  to  make  water. 

Prisoner.  What  did  you  go  down  the  second 
time  forP 

Lynch,  Out  of  curiosity. 

Prisoner.  How  long  diu  you  stay  ? 
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Lynch.  Not  both  times  above  two  minutes. 

Prisoner,  I  was  then  alone,  when  you  went 
downP — Lynch,  Yes. 

Prisoner,  Was  this  discourse  before  or  after 
dinner  P 

Lynch.  It  was  before  dinner. 
.  Prisoner,   When  you  came  up  the  second 
time,  was  not  dinner  on  the  table  P 

Lynch,  It  was  come  up. 

Prisoner,  And  yet  the  discourse  we  had  was 
before  dinner  P 

Lynch,  Yes,  it  was  before  dinner. 

Prisoner.,  How  much  time  mi|^ht  we  spend 
before  dinner,  half  an  hour  or  an  hour  P 

Lynch:  1  do  not  remember,  but  it  was  a  good 
while. 

Priwner.  Was  not  the  double  barrel  gun  in 
the  room  P 

Lynch,  I  do  not  know  whether  it  was  there, 
or  whether  your  servant  had  it. 

Prisoner.  At  the  time  of  dinner  was  my  ser« 
vant,  or  drawer,  in  the  room  P 

Lynch,  Neither  of  them  was  in  the  room. 

Prisoner.  You  say  we  were  a  good  while, 
you  and  I,  alone ;    pray,  how  longP 

S/nch.  I  cannot  say  positively  now  long, 
r.  Hungerford.    Have  you  any  copy  of 
that  part  of  the  paper  he  gave  you  to  read,  and 
wbicn  you  read  P — Lynch,  No. 
.    Mr.  Hungerford,  Was  the  whole  of  it  of  any 
lengtb  P 

Lynch,  To  the  best  of  my  remembrance  It 
was  a  common  sheet  of  paper. 

Mr.  Hungerford,  Did  you  read  the  whole  ? 

Lynch,  No ;  he  doubled  it  down,  and  gave 
me  tne  latter  part  of  it  to  read.* 

Mr.  Ketelbey,  Some  things  you  seem  to  re- 
member, and  some  things  you  do  not  re- 
member :  was  it  printed,  or  written  P 

jLuncA.  It  was  written. 

Mr.  Ketelb^.  Did  he  not  mention  it  to  be 
the  prince  of  Orange's  declaration  P 

Lynch.  No,  he  did  not. 

Prisoner,  Was  not  the  paper  blotted  P 

Lynch.  In  that  I  saw  there  were  two  or  three 
places  interlined. 

Mr.  Hungerford,  My  lord,  I  think  the  gen- 
tlemen Mid  say  they  had  not  done  with  their 
evidence,  with  relation  to  an  overt-act  in  Essex ; 
if  they  have  not,  they  will  do  well  to  go  on  now^: 
bot  we  hope  they  shall  not  go  into  overt- actis 
committed  in  any  other  county,  till  they  make 
the  whole  of  their  proofs  of  an  overt-act  ia 
£ssex. 

L.  C.  J.  You  have  been  told,  tbev  should 
proceed  in  their  own  method,  and  when  they 
have  done,  you  may  make  what  observations 
may  be  of  service  to  your  client. 

Mr.  Hungerford,  Rdatioos  of  fact  arising  ia 
another  cuuuty,  which  hare  no  relation  to  the 
fact  arising  in  Essex,  we  hope  they  shall  not 
go  into,  to  fimuse  or  captivate  the  jury,  the 
court  and  the  auditory. 

L,  Q.  J,  Sure  never  any  thing  was  like  this  I 

*  See  Attorney  General  v.  Le  Merchant,  *t  T. 
Rep.  SOO. 
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lim^m  profSM  to  ghr*  diKPtioM^  uA  we 
think  it  Dot  proper  to  interropt  the  king's  «Ma- 
ttl,  but  that  thev  ehoold  proceed  in  their  own 
aedwd :  yon  shall  be  heard  as  long  m  jou 
pkese,  wheo  you  oome  to  ttake  yow  oheenra- 
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&/.  Gen.  The  prisoner  hath  a  right  to  say 
•■ythiiiflf  tWtb  proper  to  the  court  and  the 

C'  ly,  IB  his  deleocey  hut  he  mast  say  it  openly ; 
(  is  not  to  talk  priratdy  with  the  jury ; 
tkoafli  I  asD  sura  they  are  gentkBBieD  of  ao 
grsat  worth  and  booour  as  not  to  he  influenced. 

Ait,  Oem,  I  dare  say  the  jory  will  not  he  in- 
floenoed ;  hot  he  talks  to  his  counsel  so  loud,  that 
the  jaiy  may  easily  hear  every  word  ha  says. 

L.  C.  J.  He  most  not  speak  so  iond. 

Jet.  Gem.  I  jast  now  heard  him  say,  It  was 
rtiaage  to  go  on  with  erideoce  that  would  not 
be  to  fJiepurpeee.  I  heasd  bim^  as  1  sat  here; 
JMbim  deoy  it  if  he  can. 

L,C,J.  I  hope  yoa  wiU  not  offer  any  thing 
sf  that  kind,  Mr.  Layer:  vou  have  a  right  to 
riisioaiiH,  with  your  oonnsel,  but  you  must  do 
it  HI  snob  a  msaoer  as  the  jury  may  not  hear. 

Mr.  Hungerfcrd.  Indeed,  my  lord,  he  shaM 
hare  no  ancouragement  from  us  for  any  soch 


Matthew  Plunkett  sworn. 

Scij.  Cheek.  TeH  my  k>rd  and  the  jury,  whe- 
ther yon  know  the  prisoner  at  the  bar. 

Phtmketi.  Yes,  I  do  know  bim. 

Seij.  Cheek,  Will  you  tell  my  lord  and  the 
jory  apoQ  what  account  and  by  whose  means, 
joa  first  became  ao^uaioted  f 

Piumkett,  One  mi^r  Baraewell  brought  me 
fiist  aoquainled  with  Mr.  Layer;  he  had  an 
execotion  in  bis  house  in  Great  Queeu-strcet, 
and  tbia  m^or  Barnewetl  eame  to  me,  and  de- 
sired me  to  get  a  ooople  of  grenadiers.  I 
brooght  him  two;  we  went  to  Mr.  Layer's 
koBie,  and  bis  clerk  let  us  in  at  the  back  door, 
and  tbe  grenadiers  turned  the  officers  out,  and 
Mr.  Layer  gave  them  a  crown,  and  a  glass  of 
biandy. 

8ei}.  Ckesh.  When  was  tbis? 

Phaektlt,  As  near  ss  I  can  guess,  it  Is  going 
fBof  ftve  years. 

8eg.  Ched^  Tell  my  lord  and  the  jury  what 
■ootii  ia  this  last  year  yoa  renewed  the  ac* 
fanatanoe,  and  who  broi^|;fat  ^ou  to  him  ? 

Phmkeit  The  next  acnuaintaooe  I  had  af* 
tanrards,  wss  by  major  Baraewell,  who  was 
ancaied,  and  he  sent  me  with  a  letter  to  bis 
hMBse,  to  desire  him  to  rebeve  him. 

8erj.  Cketk,  Do  you  know  any  thing  of  one 
James  Plunkett? 

PiutUuti.  Yes ;  he  came  to  me  from  Mr. 
Lifer,  ia  July  last,  to  deaire  me  to  meet  him ; 
bat  how  this  counsellor  Layer  and  this  James 
Phinkett  came  acquainted  I  do  not  know. 

Beti.Cheth.  What  was  be  f 

Plumketi.  I  don't  know  what  he  is ;  be  is 
aaaoaialed  with  Mr.  Layer. 

8eij.  Ckeek.  What  profeaaion  ia  he  off 

Pkmkett.  I  don't  fcoa#}  nor  how  ha  Urea, 
ar  feta  his  bread. 

YOL.  XTL 


X.C.J.  Goen. 

Plunkett,  Mr.  Lay^  paid  the  charges  for 
m^r  BarneweU,  and  brought  him  out  of  the 
Marsbals^a. 

Mr:  jRofM.  How  long  was  this  ago? 

Plunkett,  To  tbo  bM  of  my  knowledge 
four  yeara  ago. 

Mr.  Reeve.  He  ia  giving  an  acoount  bow  ba 
eame  to  be  acquainted  with  Mr.  Layer;  the 
firat  time  waa  upon  the  account  of  rescuing 
Mr.  Layer'a  goods ;  the  other  time  was  by  Mr. 
Layer^a  redeeming  miger  Bamewell  out  of  the 
Marsbalsea,  aod  paying  liis  debt:  Give  aa  ae- 
oouot  bow  you  oame  last  acquainted  witb-him. 

Plunkett,  I  beiag  at  home,'  in  my  own 
room— ^ 

Mr.  ii^eve.  How  long  ago? 

Plunkett,  I  believe,  aa  near  aa  I  caa  guesf, 
itwaelaetJuly. 

Mr.  Reeve.  Give  an  acoount  of  what  hap* 
penedtben. 

Plunkett.  Now  tbia  Jamea  Plunkett  caaae 
into  my  I'oom,  sat  down,  and  he  asked  me  bow 
1  did,  and  said,  be  waa  glad  to  see  me ;  and  he 
asked  me,  are  jrou  not  well  acquainted  in  the 
army  ?  Yes,  saith  I,  I  know  a  great  man^  in 
the  army,  both  officers  and  commoo  addiers. 
Do  you  know,  aaith  he,  any  of  tbe  seijeaato  of 
the  guards?  I  know  some  of  them,  said  I. 
He  biougbt  me  out  of  tbe  room,  because  my 
wife  waa  there,  uid  then  he  opened  his  mind 
to  me :  8aitb  he,  do  you  know  one  Mr.  Layer  7 
(I  bad  forguc  the  ^^entleman,  being  ao  aligbtlT 
acquainted  with  bun ;)  No,  aaith  1,  I  don't 
know  him.    No  matter,  aaith  he,  I  have  ap* 

Kinted  a  place  for  you  to  meet  him  at,  at  tb^ 
ilian  cotfeebouae  in  Russel- court ;  and  at 
the  end  of  this,  Mr.  Plunkett  asked  me  to  keep 
correspondence  with  them  for  tbe  Pretender's 
service.    I  did  not  go  to  tbe  Italian  coffse- 
boum;  not  bdng  ina  proper  statkm,  nor  havine 
money  for  that  purpose :  So  I  did  not  think 
proper  to  go  to  the  Itoliaii  eotfee-bouse ;  but 
the  Sunday  following  1  went  to  St.  Andrew's 
church,  and  meeting  with  some  friends,  they 
told  me  Dr.  Sacbeverel  pioaobed  there ;  and  ao 
they  decoyed  me  to  go  and  bear  him  preach 
there.    When  service  was  over,  to  tlie  beat  of 
my  knowledge,  as  I  waa  going  home,  between 
twelve  and  one  o'ckKsk,  I  met  Mr.  La^er  acci- 
dentally in  Lincoln'a-inn- fields;   Mr.  Layer 
be  kKMced  at  me,  he   waa  really  a  perfect 
atranger  to  me,  for  I  did  not  know  bim  again  { 
ttith  he,  ia  not  your  name  Plunkett?  Yes, 
aaith  I.    Was  there  not  one  with  you,  the  other 
night,  one  James  Plunkett?  Yes,  Sir,  says  L 
Where  did  he  desire  you  to  go  ?  said  be.    I 
answered,  be  desired  me  to  go  to  tbe  Italiaa 
cofle»>bouoa  in  Russel-court.    Saith  he,  it  is 
well  enough:  Do  tou  not  know  me  ?  No,  saith 
I,  you  have  the  advantage  of  me ;  I  ask  your 
pardon,  for  I  don't  remeapber  you.      Don't 
you  remember  one  Layer  ?  said  be.    Then  I 
called  to  mind  that  1  knew  tbe  gentleman. 
Saith  he,  will  you  walk  on  this  aider  I  walked 
back  again  towards  Lifede  Tnm-Stile,  and  we 
Btruok  up  the  wall-side,  and  just  as  we  came 
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under  a  great  coach-house  gf«te-way,  we  went 
in,  and  in  the  g^ate- way  be  talked  to  me  ;  laith 
be,  1  am  told  that  yon  are  a  very  bonest  man, 
and  well  affected  so  and  so. 

Mr.  Reeve.    Well-afiecled,  to  whom  ? 

Fhinkett:  Well- affected  as  to  the  business 
of  the  Pretender.  At  the  same  time  we  had 
this  talk,  be  bid  me  not  mention  it  to  James 
Plunkett,  tbat  I  had  seen  him :  Then  he  asked 
me  if  I  knew  any  of  the  Serjeants  in  the  guards; 
for,  saith  he,  I  want  socb  old  soldiers  as  you 
are  yourself,  tbat  could  discipline  a  mob,  for 
we  nave  other  men  enough  amongst  us ;  but  if 
we  could  get  some,old  soldiers,  if  that  could  be 
manacfed,  they  would  be  fineljr  rewarded. 
But,  Sir,  saith  I,  the  Pretender  is  a  Papist. 
Kaith  he,  what  difference  is  there  between  a 
Papist  king,  and  a  Lutheran  kingP 

Mr.  lUeve.  He  said  be  wanted  such  old  sol- 
diers as  you;  for  what? 

Plunkett.  He  wanted  them  to  discipline  a 
mob,  and  to  put  them  in  order.  Then  we 
bej^n  to  reason  about  the  Pretender;  why, 
saith  be,  we  had  as  good'ha?e  a  Papist  for  our 
king  as  a  Lutheran. 

I&rf.  Chahirt.  What  did  yon  object  P 

Plunketi.  I  said  be  was  a  Pmist  Says  be, 
we  bad  as  good  hare  a  Papist  for  our  king,  as 
to  have  a  Lutheran,  I  don't  know  what  dif- 
ference there  is ;  but  as  it  was,  the  nation  was 
enslaved,  and  the  people  were  obliged  to  be 
slaves.  I  asked  him,  Sir,  who  is  the  promoter 
of  this,  that  may  joiu  usf  You  see,  says  be, 
what  injustice  is  done  to  yon,  yoa  have  served 
abroad,  and  others  are  put  over  your  head; 
yon  have  had  and  found  great  hardships.  I 
a<tke<l  him  who  promoted  this?  He  said,  the 
lord  North  and  Grev.  Says  I,  be  is  a  peer  of 
the  realm.  Saith  ne,  he  is  a  6ne  general. 
And  tl*  e  earl  of  Strafford  be  mentioned. 

Mr.  Reeve.  Who  did  he  say  was  a  fine  ge- 
neral ? 

Plun,  He  said  my  lord  North  and  Grey  was 
a  fine  general ;  ami  asked  me  what  I  thought 
of  him?  I  said,  I  had  never  been  under  his 
command,  but  I  looked  upon  bim  to  be  a  great 
man,  and  one  of  the  peers  of  the  land.  And 
then  he  mentioned  mj  lorfl  Strafibrd,  wbst  do 
you  think  of  bim  ?  To  which  I  made  the  like 
answer.  And  wh&t  do  you  think  of  general 
Primrose  ?  I  said,  I  bad  lately  seen  him  at 
Chelsea,  passing  by  in  his  coacn,  but  that  be 
was  an  old  man ;  however,  Mr.  Layer  said  be 
was  a  brave  general.  Then  he  asked  me  what 
I  thought  of  general  Webb  ?  I  said  I  had  heard 
of  his  fame. 

Serj.  Feng,  When  he  had  said  my  lord 
North  and  Grey  was  a  fine  general,  and  when 
you  asked  who  promoted  it,  whether  did  Mr. 
Layer  tell  you  what  their  design  was  to  do  ? 
Wlx'n  Mr.  Layer  asked  you  what  do  yon  think 
of  this  person  and  the  other  person,  what  were 
they  to  do  ? — Plun.  To  raise  a  rebellion. 

Serj.  Peng,  Was  that  talked  of  that  time  T 

Plan,-  Not  at  that  time. 

X.  C.  J.  Yon  say  he  wanted  such  old  sol- 
diers as  yoa ;  for  what  purpose  ?  You  say  be 


wanted  them  to  discipline  a  rook,  and  pot  it  in 
order  ? — Plun.  Yes,  my  lord.  ' 

L,  C.  J.  Did  be  tell  yoa  how  many  Im 
wanted? 

P/ui;.  No;  he  did  not  say  bow  many. 

Serj.  Chesh,  Was  there  any  thing  said  about 
their  names  at  tbat  time  ? 

Plun,  Mr.  Layer  would  have  me  take  a  list 
of  their  names,  and  to  enrol  them,  that  they 
might  know  where  tbey  lodged,  and  where 
they  quartered ;  that  so  when  be  wanted  then, 
be  might  send  for  them  to  be  in  readiness. 

Sei^.  Chesh.  Was  there  any  number  be  asked 
yon  the  names  of? 

Plun.  I  said,  I  knew  a  great  many,  and  tbat 
I  could  get  35.  Saith  be,  you  ought  to  have  a 
list  of  their  names,  where  they  lodge,  that  they 
may  be  in  readiness  for  a  call :  and  saith  he. 
This  would  have  gone  on  some  time  ago,  only 
somebody  made  discovery  of  it  to  the  French 
ambassador,  and  he  wrote  to  the  regent,  and  so 
it  was  discovered  to  the  king :  and  saith  be^ 
The  duke  of  Ormond  was  to  come  in  one  ship, 
and  general  Dillon  in  another,  and  they  would 
bring  their  numbers  witli  them  ;  and  then  I 
should  see  tbat  the  army  would  not  oppose 
them.  And  when  I  parted  from  him,  be  gave 
me  half  a  crown  to  drink. 

Serj.  Chesh.  What  was  that  to  do  ? 

plun.  It  was  to  encourage  me.  And  be 
said  be  would  send  a  messenger  to  me ;  and  in 
a  day  or  two  afterwards  there  came  a  mes- 
senger from  bim :  I  was  not  at  borne,  but  he 
spoke  with  my  wife. 

Seij,  Chesh.  Who  was  that? 

Plun.  The  un-juring  minister. 

Att.  Gen.  What  was  his  name  ? 

Plun.  Bis  name  was  Jefireys. 

Ait.  Gen.  You  say,  you  was  not  at  home 
the  first  time;  did  he  come  again  ?  ' 

Plun.   Yea. 

Att.  Gen.  HowloQffafler? 

Plun.  A  matter  of  five  or  six  days  afler. 

Att.  Gen.  Did  yon  see  him  ? 

Plun.    Yes,  I  saw  bim. 

Att.  Gen.  What  passed  between  you  ? 

Plun.  He  asked  me  if  i  knew  Mr.  Layer  f 
I  told  bim  I  did.  He  then  carried  me  to  the 
Castle  tavern  in  Drury-lane,  where  we  drank 
two  pints  of  wine,  which  he  |iaid  for ;  afVer  the 
non-juring  parson  told  me  be  came  from  Layer, 
who  gave  his  service,  and  told  me  that  he  v»as 
employed  by  Mr.  Layer  to  go  to  such  as  I  was, 
who  were  old  Serjeants,  to  get  a  parcel  together 
to  discipline  citizens,  and  other  mob  in  the 
country. 

Att.  Gen.  What  farther  passed  between  you . 
and  Mr.  Jefireys  ? 

Mr.  Ketelbey.  1  beg  leave  to  object  to  that 
question. 

Att.  Gen.  If  I  do  not  bring  it  home  to  Mr. 
Layer,  it  will  signify  nothing. 

JL  C.  J.    Mr.  fiLetelbey,  you  know  that 
many  times  in  discourse  it  is  necessary  to  men* . 
tion  introductions,  to  let  in  what  is  material  : 
whatever  passed  between  bim  and   Jeffreys 
does  not  affect  your  dieot  | 


181] 


Jbir  High  Trettson* 


Mr.  HumgeHbrd*  It  is  a  oonttant  rale,  if  a 
ipeaka  of  a  third  peraon's  transactioofl,  it 
ii  dcdmd  aa  Dothios',  and  commoDly  atopped 
ftmnbeiHgiTen  incidence.  ^ 

L»C.  X  If  they  begin  right,  they  will  give 
endenos  in  aoch  a  method  as  to  l>e  underst^ : 
l»f  dedmring  what  passed  between  him  and 
noniaetty  Hm  erideoce  may  be  the  better  no- 
dostooa. 

Mr.  KeteQttff:  I  do  not  donbt  yonr  lordship's 
gjriBg  direction  right ;  but  I  obaerre  this,  lest 
iMieof  the  jhry  snoald  not  take  it  right. 

X.  C  /.  Let  the  evidence  be  given  in  snch 
amannar  as  may  be  understood ;  what  is  in« 
tradodofy  s«ea  for  nothing,  but  it  is  in  order 
to  tiplain  the  eTidenoe. 

Att,  Gen,  What  passed  between  yon  and 
tbe  aon-juriDg  narson  at  the  Castle  tavern  ? 

JPftm.  He  talked  to  me  of  the  same  subjeet, 
duiiiag  me  to  get  men  in  readiness ;  he  told 
me,  he  had  a  great  many  places  to  go  to  be- 
ads ne  with  this  errand,  and  then  we  parted. 
Another  time  he  came  to  me,  we  went  to  an 
akhonse,  to  the  Cock  and  Bottle  in  the  Strand, 
where  he  gave  me  half  a  guinea,  and  said, 
these  is  a  tokdn ;  Mr.  LAyer  had  sent  it  me  to 
give  me  encoaragement. . 

8eQ.  Fenf.  At  that  time  that  Mr.  Layer 
mid  hie  wooU  send  a  messenger  to  yoo,  did  he 
BWotioD  any  thing  of  oioney  ? 

PAm.  M[r.  Layer  said  he  would  send  money 
by  thenaeasenger  to  me. 

X.  C.  J.  YoQ  say  he  told  you,  that  he  would 
•end  yoo  money  by  the  messenger? 

Pim.  He  told  me  so. 

X.  C.  J.  Afterwards  you  say,  one  came  to 
yen  as  from  him,  and  encouraged  you,  and 
gave  yoQ  half  a  guinea  ? 

Flim.  He  did :  I  am  upon  my  oath  befbre 
Oed  and  man,  I  will  say  nothing  but  the 
truth. 

Seri.  Cheshire,  Did  yos  reoeife  any  message 
from  Jeffreys  to  appoint  a  meeting  with  Mr. 
I^yerf 

Phm,.  Sosse  time  afterwards  1  met  Mr. 
Layer  at  eight  o'clock,  at  the  Castle  tavern  in 
fiwj'laae;  there  was  the  landlord  and  Mr. 
Layer,  who  had  two  bottles  of  wine,  and  some 
hnad  and  cheese :  be  would  have  bad  me  eat, 
hat  I  told  him  I  could  not  eat -,  butldrankof 
the  wine.  When  he  had  diwoorwd  with  me 
ahoot  the  allair,  to  eaoonrage  me  he  gave  me 
a  crown  ;  I  went  cross  Lincoln's-inn-ields,  so 


Mr*  Wegt,  What  did  he  give  yon  the  crown 
far? 
PImn.    Toeneomagemetoliatmeniorthe 


Jta.  Gsa.  Had  yon  any  letter  by  the  penny 

Phmu  That  msning  Mr.  Layer  waa  going 
to  Nedelk,  Phmkett  told  me  Mr.  Layer  was 
gniag  oot  of  town,  and  woald  be  glad  to  see 
me.  I  went  to  Mr.  Layer,  and  his  horses  were 
attbedeor;  be  desired  me  to  walk  up  two  pair 
ef  stairs  fbrwards,  and  by  the*  same  token  or- 
is cbsige  bis  Unndeihasi  in 
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the  room.    8aith  Mr.  Layer,  I  have  given  a 
guinea  to  the  non-juring  minister  to  give  you, 
to  do  wbst  service  you  can ;   and  when  1  am. 
abroad,  you  may  be  sure  I  shall  not  be  idle. 

Mr.  Ketve,  Was  any  proposal  made  to  any 
other  person  ? 

Ptun.  I  brought  an  old  soldier,  who  had 
been  in  the  service  many  years. 

Mr.  Reeve.  What  was  his  name  ? 

PUtn,  John  Child ;  1  brought  him,  as  think- 
ing he  might  have  been  of  service  to  them. 

L,  C.  J.  What  was  it  Mr.  Layer  aaid  when 
he  was  going  into  the  country  ? 

P/tin.  He.  told  me  he  would  not  be  idle 
there. 

8er|.  Pengellf.  What  did  he  desire  of  you  ? 

P/tifi.  He  desired  me  to  see  and  get  what 
soldiers  I  could  for  him :  I  came  to  the  non-  . 
iuring  minister,  and  told  him  I  had  got  S5. 
Then  Mr.  Layer  asked  me,  why  I  did  not 
bring  a  list  of  them,  that  he  might  know  where 
their  habitations  were,  and  that  they  might  be 
in  readiness  at  the  time.  I  disputed  with  Mr. 
Layer  what  they  would  do  for  arms  f  No  fear 
of  arms,  saith  he ;  arms  will  be  provided  for 
them.  After  he  returned  from  the  country  to 
the  town,  this  Mr.  Plnnkett  was  the  first  mes- 
senger that  was  sent  to  me ;  he  came  and  told 
me  Mr.  Layer  was  come  to  town ;  and  this 
non-juring  parson  sent  me  a  letter  by  the  penny 
post ;  Mr.  Child  was  in  my  room  and  read  it ; 
the  contents  were,  **  Mr.  Layer  is  come  to 
town,  and  would  be  very  glad  to  see  yoo :  no 
more,  but  your  humble  servant,  William  Jef« 
freys."    By  this  I  knew  his  name. 

Att,  Gen.  By  this  letter  he  told  you  Mr. 
Layer  would  be  glad  to  see  you ;  did  you  go 
to  him? 

Plun,  Yes,  I  went  to  him. 

Att.  Gen.  Where?  To  his  own  house? 

P/tm.  Yes,  to  his  own  house. 

Att.  Gen,  What  passed  between  you  and 
Mr.  Layer  at  that  time  f 

Plun.  1  Temember  at  that  time,  when  I 
came  to  him,  he  gave  me  a  guinea  with  his 
own  b\md. 

Att.  Gen.  Who  save  it  you  ? 

Plunkett.  Mr.  Layer,  after  he  came  from 
the  country,  gave  it  me,  and  1  recommended 
Mr.  Child  to  him. 

Serj.  Pengelly.  When  you  recommeaded 
Mr.  Child,  what  did  Layer  say  ? 

Plunkett.  He  ^aid'he  had  no  business  for 
him. 

Serj.  Ptfigellff.  ;Por  what  purpose  was  Child 
raoommend«l  to  BIr.  Layer  P 

Plunkett.  I  recommended  him  as  an  honest 
man,  aa  one  that  waa  well*  affected  a|^  he  de-' 
sired  me. 

€leij.  PengtUy:  Upon  what  account  did  yen 
recommend  him  ? 

Plui^iett.  Upon  the  aocount  to  be  a  Pie- 
tender's  man. 

Serj.  Pen§eUy,  Did  you  ever  leoeive  any 
money  to  give  to  Child  ? 

Plunkett.  1  received  ha&f^a-gninen  from 
Mr.  Layer  tAj^ve  to  Mr.  ChihU 
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9  GEORGE  L 


Sh9.P01^0^.    ForwhitpnrpiMWMitr 
PkinketL ,  Voii  to  eoooura^  bim  in  tbtaer- 
Ti0«,  to  be  truly  to  him,  Biidto  bet  PNIai4*r*8 


8«j.  Fengelly.  Bj  what  Btma  iHd  he  eell 
thePiftender? 

Pltmkelt.    He  called  him  the  king. 

Serj.  Pengeliy.  Had  yeo  any  talk  with  him 
any  other  timer 

PktMkett,  The  Sonday  before  he  wag  taken 
up  I  was  with  bim,  and  he  waa  talkiegf  and 
aayifig,  the  iuag  waa  aa  fine  a  ahoeter  aa  aey 
in  Europe. 

Serf.  Tengelfy.  Whom  did  he  mean  by  the 
king? 

Phnkett.  The  Pretend^,  that  he  waa  ia 
fine  a  ahooter  as  any  in  Borepe ;  he  shot  19 
ont  of  sa:  1  said,  that  waa  fine  shooting. 

Att.  Oen,    Where  waa  this  diaoonrae  P 

Flunked,    In  hia  own  perlour. 

Att.  Oen.  Can  yon  reooiWct  any  ether  dis- 
course there  was  at  that  timO)  bendea  that  of 
shooting  f 

Plunkett.  Yes,  there  was ;  we  talked  ef 
those  men  that  would  do  service.  I  asked  him 
what  rewards  those  men,  that  would  do  service 
for  their  king  and  eooiitry,  sb^ld  hare ;  be 
told  me,  that  they,  and  their  families,  wera  to 
be  fw  efer  taken  care  of. 

Seij.  P^ngeUy.  Was  there  any  other  pre- 
mise made  to  ymi  f 

Pkifnketti  There  was  no  promise ;  only  he 
was  the  man  who  said,  if  I  weaM  fbKsw  hit 
directions,  he  weeM  promote  me;  that  he 
would  engage  to  do  great  mattera  for  me ;  and 
what  I  siHTered  in  the  army,  be  wovM  make 
me  amends  for. 

Serj.  Pengelly.  Had  yoo  any  discoorse 
about  the  disposition  of  thd  nation  r 

Plunkett.  He  said,  that  most  of  the  nation 
was  tired  with  the  present  government;  ated 
he  said  that  king  George  was  for  rakiing  of 
the  nation. 

Seij.  P^mgeUy,  Had  yoo  any  talk  ef  any 
persons  at  oonrt? 

Plunkett.  Yes;  he  said,  what  signited the 
government ;  there  were  bat  only  eight  or  nine 
upstarto  that  belonged  to  king  George's  eeott ; 
that  the  aacisnt  peere  of  the  realm  would  net 
he  run  down ;  for  they  should  he  made  slaveek 
if  they  did  not  prevent  it 

Serj.  Penf  e//y.  Had  yoo  any  discourse  tiny 
ottier  time  about  Ike  Dutoh  or  the  Fieneh  T 

Plunkett.    Yes;   I  do  remember  that  he 

laid.  Here  is  a  Dutch  army  oome  hi  upon  this 

nation,  and  then  the  Flrenoh  army  will  come 

in,  and  takeour  righto  and  liberties  ftom  us: 

yott  wiU  keep  «  iHitoh  army, andk  will  beto 

make  a  war  among  ourselves. 

Ben.CkmMre,  What  we<ildhehivetoe«re 
all  thia  ? 

Pkinkttti  He  told  me,  thai  wben  the  ih- 
aorrectioa  was,  there  would  be  a  great  many 
half-pay  ofltcem  as  I  knew»  that  wonM  be  en 
the  Pretender's  side,  and  especially  those  ef  the 
names  of  Fitigeraid;  hot  i  never  knew  any 
Fitzgerald  abroad. 


Trid  ^Ckrithptet  Cayer,  [IM 

Att.  Gen.  Wa  have  done  Utamkiiiy  ttlis 
witness. 

PrMoner.  Yes  say  yomr  6nt  aequaintaaofi 
with  me  was  in  QaesB^stotet,  and  that  m^or 
Bameweli  dsiired  yen  to  assist  me,  there  he* 
ingan  ezeentieo  in  mry  house  t  was  it  not  so  f 

Plunkett.    Yes. 

Prtaofisr,  At  the  same  time  yon  ndMBMi 
counsellor  Layer  P 

Pbtnkett.    Yes;  I  eame  to  year  hensOi 

Primner.    Did  f  employ  yen  f 

Plunkett.  Majer  Bameweli  ssnt  me  to  gel 
a  oenple  ef  mnamers,  and  yea  ordeied  year 
clerk  to  let  Siem  in  at  the  baak-door ;  ana  the 
twe  grenadiers,  which  were  ooBfiaed  in  the 
Savoy  afterwards  for  it,  drove  the  efioese  oat* 

Pritoner.  Waa  it  the  landtord  of  the  hooaa's 
goods,  or  my  ffeedsP 

Plunkett.  leaaaottsll^hewsheahllknow 
whether  they  were  yoars,  or  his  F  they  wtir^ 
in  your  boose. 

Priioner.  Yen  said  it  was  ahoot  ive  yeaia 
befbre  I  saw  yea  ia  Lieeoki-ion-fieUe? 

Plunkett  It  was  when  the  army  waa  hroka; 
and  I  came  over  from  Ireland. 

Pritoner,  Well,  yea  eay  fiina  yenm  after- 
wards I  met  you  in  lincm's-inn-fields,  sa4 
gave  you  halFS^crewn  to  drink.  I  told  yoo 
my  lord  North  and  Gr^  was  to  be  geneml :  thai 
my  lord  Stratford  was  eomsemed  in  itP 

Plunkett.  Ke,  you  laM  me  tkiey  wera  pro- 
moters of  it. 

jPititmsr.    Promoten  ef  what  P 

Plunkett,    Of  thie  aoaspiracy . 

Pritoner,  So  you  did  net  kaMMV  me  ?  nor  I 
did  not  know  you  P 

Plunkett.  Yte,  yeu  knew  nae;  tbcrsfoio^ 
Sir,  said  I,  you  have  an  advantage  against  aw; 
for  f  den't  knew  yeo.  Afterwards  me  met  one 
another  by  aeeidknt  t  Says  yoa,  Doot  tail 
Plunkett  you  met  me. 

PHfsner.    What  PlonkHlt  ? 

Plunkett.    JahMa  Plonkett 

Priioner.    Where  lives  James  Plunkett  F 

Plunkett.  I  den't  know  t  hmrever  thel's 
notmatevN^. 

Priumer.    DM  net  ye»  eooe  to  oiy  hoooa: 
seaae  time  after  this,  and  desire  me  to  lend  yarn, 
Idf .  upon  acoonnt  of  bemg  hail  io  an  aotinii 
in  the  Marshal's  coart  P 

Plunkett.     That  waa  two  moothe  aftee  9 
there  was  a  soldier  which  wta  arrsetadi  by  a. 
MarshsPs  Ceuit  writ. 

Pritoner.  And  I  lent  you  tSt.  io  oeder  to 
disoharge  him  t-^PUmkett.  Yes)  yoo  M. 

Prisoner,  Did  not  you  afterwards  ssk  OM 
fbrsoene  money  en  aeoooal  ef  sir  Daniel  Oar* 
rol  P— P/ttnAe//.  No. 

PKvNer.  Did  not  yoo  W^^  damtn#  it 
rir  Daniel  P 

Phi^htH.  Ne:  I  tohi  yoo  my  alFaim  wkh 
sir  Daniel.  You  aaid  you  weoM  oat  omddlo 
yourself,  but  you  weuhl  vrrito  to  him. 

Prieimer.  Did  yen  net  bring  a  paper,  and 
say,  sir  Daniel  had  agreed  to  pay  yeo  a#JL 
wm  he  received  hie  pay  f 

PimiheHn  Ne:  IbNioghliM^pipm^iyoto^ 
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Fnttmer.  Bid  Ml  ^oo  tell  me,  it  wooM  be 
the  greatest  kindDess  id  the  world  to  jon  to 
irivMMe  80t.  for  you  P 

Piunkett,    1  nevor  tiked  yoa  in  the  OMorw 

Fruamer.  Did  you  Defer  borrow  «iy  nonejr 
flTne? 

Fiunkeit.  No;  I  never bonowed  anymo- 
Bcjofyoo,  otherwtM  than  to  get  men  listed 
i»the  Pretender. 

JVtvacr.    I  ehnll  ebew  thai  you  are  alittle 


by  and  bye. 

Mr.  Btmgerfam,  Yon  aaid  yon  wee  de- 
eoyedlDchwehP 

FkmUkit.  Beeeyed  I  I  eoid  it  was  ont  of 
■y  way,  when  my  own  p«riih  chnreh  waa 


r.  Hungerford.  What,  do  you  me  to  go  to 


Mr.  KeUlbey.  Yoneay,  the  fin*  time  t( 
Plnnketti  be  eame  to  yon  when 


in  the  room  ? 

Pimnhett.  The  fini  time  I  aaw  him,  was 
Mr.  Ldayer  relciecd  ni^er  Bamewdl  out 
eftfaeHarahaleea. 

Mr.  KeUlbiy.  When  Jamee  Plunkett  canM 
to  your  hnoee^  betook  you  by  the  arm,  and  told 
yen,  lie  canae  fimn  Mr.  Layer;  did  be  tell  you 
that  fint  tine,  be  eame  from  Mr.  Layer  P 

Fbtrnktit.  Upon  my  oath  he  did. 

Mr.  Keielbty.  What  diacomve  bad  yon  tbe 
IbitiiBae?  Did  he  ^y  aek  you  to  go  and  meet 
Mr.lAyerf 

FbauBeU*  He  came  lo  me,  and  desired  me 
tft  meet  Mr.  Layer  at  tbe  Italian  eoibe-house 
is  Based-oooit. 

Mr.  MttaO^.  Did  James  PbalDett  talk  to 
jpen  ^ent  lisliDgmenfor  the  Pretender  tbe  Aist 
lanehesairyou? 

Ftmrnheti*  No ;  be  only  was  sent  on  an  er- 
ned  from  Mr.  Layer. 

Mr.  Keieibey.  And  then  yon  came  to  the 
non-jnrinff  parson :  the  un-jnriag'  parsou,  as 
yen  call  liiiii:   Wbat  disoowse  had  yon  with 

Fbmkett,  The  same  diwouiee  peesed  be* 
tmasn  us  about  tistmg  men. 

Mr.  Xeteibey.  Wtat,  tbe  first  time  yon  saw 
James  Plookett,  and  the  first  time  von  saw  tbe 


SS?'^"' 


FkmkUt.  Because  lie  eame  from  Mr.  Layer. 

Mr.  KeU&tsf*  So  yon  trusted  botb  of  them 
St  first  sijgfat,  and  utked  to  them  abont  listiog 
men  for  tfie  Pretender  r 

Fkmkgii.  Yes,  both  talked  tome. 

Mr.  JCefsJ^.  How  many  times  had  this 
«i-jiiring  parmn  been  with  yei^  befine  yon 
kasfr  bis  name? 

FbrnketU  He  had  been  wiUi  me  two  or 
fiuBoe  times;  he  told  me  bis  name  was  Jef- 
ftna,  hot  did  aet  tell  me  bis  CbiMan  name. 

X,  C.  J.  Did  be  teO  yon  bis  name  was  Jef- 
freys tbe  first  time  ? 

rbmkgii.  He  told  me  his  name  was  Jef- 
wBja, 

Xi.  C.  J.  How  long  after  was  it  that  this 
letter  was asHlto  yoQ  ly  Mr.  Jeffireysf 


Pbtnk9it,  It  was  the  time  when  Mr.  Layer 
came  firom  the  ooontry. 

X.  C.  J.  How  lung  ago  was  that  T 

FlunkeiL  I  believe  about  ten  months  ago : 
I  mean  ten  wedu  ago. 

Mr.  KeteiUy.  1  would  not  sarpnse  you ;  I 
would  bare  yon  consider  you  are  upon  your 
oath:  Is  it  tea  months,  or  ten  weeks P 

Plunkeit,  Tea  weeks. 

Mr.  K^tglhof,  How  came  you  to  remember 
tbe  fODtents  of  tbe  letter  so  enctly  P 

PUtnkett,  I  heard  it  repeated  over. 

Mr.  Ktielky.  Prsy  repeat  it  over  again* 

Piumkeit.  ^Mr.  Plunkett,  Mr.Layeriseomn 
to  town ;  I  should  be  ?ery  glad  to  see  yon : 

**  So  I  rest  your  hnmbie  servant, 

♦'  W.  Jarnxva.'' 

Mr.  XcfsAey.  Where  is  that  letter  P 

PkinkitL  1  douH  know ;  tbe  letter  Is  lost 

Mr.  KHdkof*  Do  yon  remember  how  long 
it  is  sines  this  letter  was  kMtP 

PlunkAt,  Why,  1  misaed  it  about  twe 
inontbs  ago,  or  more. 

Mr.  Keielb^,  Two  months  sgo,  or  morel 
How  long  was  it  after  you  receivod  it  that  you 
missed  it  r — Plunkett,  1  kept  the  letter  in  my 
pocket  sense  time. 

Mr.  Ket»lh€y.  How  long  P 

Fiunkeit  I  believe  I  bad  it  three  weeks. 

Sir.  KettUf^.  So  that  it  is  tsn  weeks  siDce 
you  received  this  letter,  two  months  since  you 
lost  it;  you  kept  it  in  your  pocket  three  wedts: 
Yon  can  read  witting  P 

Plunkttt.  No,  I  cannot. 

Mr.  Ketelbey,  What,  not  read  writing  P 

Pbmkeit,  Nu,Sir. 

Mr.  Ketelhey,  How  can  you  be  so  psfticular 
as  to  tbe  writinflf  P 

Plunkett.  I  nave  heard  it  read  often  enough. 

Mr.  Ketelbey,  Who  read  it  to  you  P 

Plunkett.  John  Child  read  it  over  to  me  two 
or  three  times. 

Mr.  Ketelhe^.  Why,  tbiS  b  mere  romance, 
that  at  twice  hearing  it  vead,>  you  can  lemeaA* 
her  it,  the  very  words. 

Pl»nke!tt,  J  can  remember  thole  words  te 
the  best  ol'  my  knowledge.  ' 

Mr.  Hungmffd,  How  can  be  tell,  when  be 
eannot  read  at  all  P  Tbena  is  nothing  in  it  r  If 
one  was  to  ask  him,  whether  you  cau  recite  the 
Articles  of  the  Creed,  I  believe  he  could  not 
do  it ;  and  yet  is  so  exact  in  repeating  tbe 
words  of  this  letter. 

Primmer,  What  countryman  are  you  P 

Plunkett,  An  Irishman:  Yon  knew  that  long 
ago ;  ^on  need  not  ask  me  that  question  new. 

Serj.  Pengelly.  My  lord,  we  shall  now  pre^ 
ceed,  and  produce  the  pkn  of  this  conspirai^ 
which  was  found  among  the  papers  taken  w 
Mrs.  Mason's  poseession ;  and  shall  shew  hew 
they  came  to  be  ia  Mrs.  Mason's  possession; 
and  we  shall  prove  this  phm  to  be  Mr.  LAyer'a 
own  hand*wnting. 

John  Tttrn^r,  one  of  the  Messengers,  sworn. 

Jtt,  Gen.  Look  upon  these  papem.  [Tur- 
ner looks  upon  the  papers.]  V 
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Att,  Gen,'  I>o  yoa  know  any  thing  of  those 
papers,  and  where*thev  were  found  P 

Turner,  My  lord,  by  warrant  from  my  lord 
Gartecet,  princifwl  secretary  of  state,  dated  the 
29th  of  September  last,  I  was  directed  to  aeareh 
fcr  one. Mrs.  Mason  and  Mrs.  Cook,  and  the 
Tory  same  day  I  ezeeuted  that  warrant.  1 
found  out  Mrs.  Cook's  house  in  Stone  Gutter's 
yard,  in  Little  Queen -street,  near  Lincoln's- 
lan-fiekis,  and  in  searching  the  boose * 

Serj.  Pengelfy,  Who  Mged  there  P 

Turner,  One  Mrs.  Mason  lodg;ed  there :  I 
found  her  in  the  house;  and  in  her  lodgmg 
there  was  a  trunk,  and  being  demanded  to  open 
the  tmnk^ 

L.  C.  J.  Was  ^our  warrant  to  aearah  for 
both  Mrs.  Mason  and  Mrs.  Gook  P 

Turner,  For  both  ;  and  in  Mrs.  Mason's 
lodgings  there  was  a  tmnk,  which  the  other 
aieBsenger  and  1  demanded  to  be  opened :  She 
opened  the  trutak,  and  in  the  trunk  tliere  were 
two  handles  df  papers  seal^  ap ;  which  papers 
being  opened,  this  paper  was  found  amongst 
them.    (Meaning  the.Plan  or  Scheme.) 

Serj.  Pengelfy,  Look  ujpon  it :  How  do  you 
know  that  to  be  the  same  r 

Turner.  1  know  it  to  be  the  same,  because  I 
writ  upon  it ;  I  set  my  mark  upon  it. 

Att,  Gen,  You  say  that  these  papers  were 
feund  in  the  trunk,  in  two  bundles  sealed  op  ? 

Turner.  Yes. 
.   Att,  Gen,    (Shewing  the  witness  another 
paper.)    Look  upon  that ;  see  if  that  was  in 
the  same  bundle  with  that  you  last  ga?e  an  ac- 
count of  P 

Turner,  Yes,  that  was  in  the  same  bundle. 

[And  so  he  was  examined  as  to  several  par- 
ticoiar  papers,  which  he  swore  to  have  been  all 
found  m  the  two  bundles  taken  out  of  Mrs. 
Mason's  trunk,  and  that  he  had  set  his  mark 
open  them.] 

Mr.  Ketelbey,  1  beg  leave  to  ask  Mr.  Turner 
a  question  or  two.  Mr.  Turner,  1  think  you 
'  give  a  positive  account  of  several  papers,  what 
they  are  I  knowoot;  of  several  papers  handed 
to  yon  from  Mr.  Paxton  P  You nad  a  warrant 
to  search  for  Mrs*  Gook  and  Mrs.  Mason,  and 
in  a  trunk  yon  foond  these  papers  sealed  up  in 
a  bundle  P 

L,  C.  J.  He  said  he  had  directions  from  my 
lord  Garteret  to  search  for  Mrs.  Gook  and  Mrs. 
Mason.  That  lie  searched  Mrs.Gook's  house, 
and  found  Mrs.  Mason  there ;  he  sees  a  trunk 
in  the  house,  in  Mrs.  Mason's  lodgings,  and  he 
*  demanded  the  trunk  to  be  opened,  and  in  the 
•traok  IB  found  two  bundles  of  papers ;  in  these 
ibondles  are  these  papers  which  have  been 
ahewn  to  the  witness.  When  he  is  asked  how 
he  knew  them  to  be  the  same  that  wei*e  in  the 
Imndle;  he  says,  be  knows  them  to  be  the 
•ame,r  because  he  set  his  mark  upon  them. 

Jnst.  ForteKue  Aland,  Were  the  bundles 
aefiled  up  P — Turner,  Yes,  my  lord,  they  were 
sealed  up  when  we  took  them  out  of  the  trunk. 

Att,  Gen.  Itt  whoie  lodgings  were  they 
frund  P 


Turner,  At  Mrs.  MasOn's  lodgings,  in  her 
bedchamber. 

Mr.  Ketelbey.  You  say  these  papers  handed 
to  yoo,  you  found  in  thetronk  in  Mrs.  Mason's 
lodgings.  Where  have  they  been  ever  since  P 
How  come  you  to  be  so  positive  that  these  in- 
dividual papers  are  the  same  papers  that  you 
ibond  in  Mrs.  Mason's  reoln  p 

Turner.  1  pot  my  name  upon  them  P 

Mr.  Ketelbey,  Is  your  name  pot  open  thtweP 

Turners  Yes;  upon  eadi  of  them  at  that 
time. 

lAx,  Ketelbey,  How  long  were  they  in  your 
custody  P — Turner,  About  an  hour. 

Mr.  Ketelbey.  Who  did  you  deliver  them  to, 
when  you  parted  with  them  P. 

Turner,  I  think,  to  Mr.  Stanyan.  t 

Mr.  Ketelbey,    I  ask  yon,  when  yoo  put 
your  name  on  each  of  them,  was  it  before  yoa  - 
nrst  pasted  with  them  P 

Tarner,  After  the  trunk  was  opisn;  and  the 
bundles  were  opened  ;  in  the  bundles  finding 
papers  of  consequence,  1  was  directed  to  go 
and  fetdi  Mr.  JStanyan  as  being  a  magistrate^ 
to  give  that  person  her  oath.  « While  I  was 
gone,  f  dalivmd  the  papers  into  my  brother 
messenger'a  hand,  and  he  signed  them. 

Mr.  Ketelbey.  So  you  only  swear  for  yoar 
brother  mesfenger.  *How  long  after  your  first 
seizing  the  papen  was  it  befi>re  yoa  put  your 
nameupdnttiemP 

Iktmer.  I  believe  three  quarters  of  aa  hoar. 

Mr.  Ketelbey,  Who  had  you  left  them  with  f 

Turner,  I  left  them  with  this  inaO,  my  bro« 
ther  meeseiurer. 

Mr.  Ketetoey,  You  left  them  with  yeor  bro- 
ther messengei^  before  you  set  your  niiark  opon 
them ;  how  comes  it  that  you  are  sure  they 
are  the  same  P  How  can  yon  swear  they  are 
the  same,  when  you  went  away  and  left  them 
in  your  brother  messenger's  hands,  and  did  not 
set  your  name  upon  them,  till  you  retained  ? 

&tl.  Gen,  You  say  these  papers  werssei2sed 
in  Mrs.  Mason's  k>dgings,  and  that  she  was  by, 
and  unlocked  the  trunk,  and  you  took  out  the 
two  boodles  P— 'Tlimer.  Yes. 

Att.  Gen.  You  say  yoa  delivered  the  sama 
papers  to  this  person  here  P 

Turner,  Yes,  Sir. 

Prisoner,  Mr.  Tomer,  in  Mrs.  Mason's 
lodgings  you  say  you  seined  two  bundles  of 
papers  sealed  up  P—2\imer.  Yes. 

PriUmer,  When  Mrs.  Mason*  had  them 
locked  up,  were  they  then  sealed  upP 

Turner.  They  wet«  thensfaled  up. 

Prisoner.  Did  not  the  seals  appm  to  have 
been  broke  oj^P — Turner,  No. 

Prisoner,  Tou  saw  two  bundles  P 

Turner,  Yes. 

Prisoner,  Yoo  saw  this  paper,  and  that,  and 
all  the  papers  taken  out  of  the  bondles.  What 
bundle  was  this  paper  in  P  (Meaning  the  Plan 
or  Scheme.) 

'J\tmer,  This  was  in  the  same  bondle. 

Prisoner.  Was  there  a  small  bundle,  and  a 
great  bundle  P 

Tumtr.  Yef>.4iore  were  two  boodles. 
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Fritoner.  And  this  wai  out  of  ode  of  the 
bandies? 

Turner.  Got  of  the  small  bundle. 

Tr'wmer,  Did  yoa  see  them  tsken  out  of 
the  boadle  P — Tunur.  I  can't  say  that. 

Mr.  HungerfonL  If  I  obserre  that  paper  or 
boodle  right,  it  Is  one  that  consists  of  seTeral 
sheets  of  paper ;  ]  desire  be  may  hold  it  in  bis 
band,  till  we  bare  done  examining  of  him. 

Mr.  Keielbey.  Mr.  Turner,  that  consists  of 
move  sheets  than  one ;  did  you  sign  your  name 
to  each  leaf,  or  only  to  the  first  and  the  last 
leaf  of  the  book  ? 

2Wner.  I  signed  my  name  to  each  sheet. 

JEdward  Speare  sworn. 

Ait,  Gen,  Mr.  Speare,  did  you  go  with 
Mr.  Tomer  to  seize  any  paners  at  Mn.  Cook's 
home?^-Speare,  Yes,"l  dio. 

Ati.  Gen.  Oive  an  account  of  what  yon 
know  of  seising  any  papers  there. 

Speare.  My  lord,  by  a  warrant  directed  to 
us  from  my  lord  Carteret,  Mr.  Turner  and  I 
were  to  seise  Mrs.  Cook  and  Mrs.  Mason ;  and 
searching  Mrs.  Cook's  house,  I  found  Mrs. 
Maaou  there-  At  Mrs.  Cook's  I  found  no  pa- 
pers in  the  first  room ;  1  proceeded  into  a  se- 
cond room,  where  there  was  a  trunk,  which 
I  ordered  to  be  opened,  and  I  took  two  parcels 
out  of  it ;  one  of  them  was  sealed  with  three 
seals,  which  1  looked  at ;  they  did  not  appear 
to  bare  been  opened  and  sealed  up  again.  I 
opened  them,  and  marked  them. 

Alt.  Gen.  Who  was  by  f 

^eare.  Mrs.  Mason  was. 

Att.  Gen.  Was  she  there  when  yoa  opened 
themf 

Speare.  She  was  by  when  they  were  opened. 

Att.  Gen.  Look  upon  them,  are  they  the 
sane  papers? 

SpcMre.  1  hare  looked  upon  them^  mid  know 
them  to  be  the  same. 

Att,  Gen.  Are  those  the  papers  that  were 
taken  out  of  the  trunk? 

Speare.  The  verr  papers. 

Att.  Gen.  In  whose  room  were  they  taken  ? 

Speare.  In  Mrs.  Mason's  room. 

Se^.  Cheshire.  Were  they  erer  out  of  your 
custody,  till  you  marked  them  ? 

Speare.  No,  Sir. 

SoL  Gen.  During  the  time  that  Turner, 
your  brother  messenger,  was  gone  for  Mr. 
Stanyan,  wlio  bad  the  custody  of  the  papers? 

Speare.  I  had  the  custody  of  them. 

Sol.  Gen.  Were  any  of  them  taken  away,  or 
was  there  any  alteration  in,  or  addition  to  them, 
during  that  time  ? 

Speare.  No,  Sir. 

8erj.  Chethire.  Do  you  remember  that  Mr. 
Tomer  aet  his  name  upon  them  ? 

Speare,  Yes,  he  did.  * 

JL  C.  J.  How  long  after  your  brother  mes- 
senger returned  back  to  you,  was  it  before  you 
set  your  name  upon  them? 

rre.  Immediately,  my  lord. 
Ketelbey.  How  long  did  yon  stay  in  the 
phoe  after  the  return  of  Turner? 
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Spearm  1  believel  ONghtslay ^Mrean boor, 
or  au  hour  and  an  half. 

Mr.  Ketelhey.  When  did  you  first  part  with 
the  papers  out  of  your  custooy  ? 

Speare.  I  goTelhem  to  Mr.  Stanyan. 

Mr.  KeUlSey.  How  k>ng  after  you  fint  seized 
those  two  buodies  was  it  betbre  Mr.  Stanyan 
came  to  you  ? 

Speare.  I  beliere  about  half  an  hour,  or 
three  qnartera  of  an  hour. 

Mr.  Ketelbey.  What,  did  you  delifer  them 
to  Mr.  Stanyan  then  ? 

Speare.  After  Mr.  Turner  and  1  had  signed 
them,  1  delirered  them  to  Mr.  Stanyan. 

3fr.  Ketelbey,  Was  it  not  before  yon  signed 
them? 

Speare.  No,  upon  my  oath. 

Mrs.  Elisabeth  Mason  sworn. 

Att.  Gen.  Mrs.  Mason,  giro  an  account  of 
what  you  know  of  these  nepers  ? 

Mason.  Mr.  Lsyer  left  two pareelsof  papers 
with  me ;  he  told  me  they  were  of  the  value 
of  500(.  He  afterwards  look  them  away  from 
me ;  and  afterwards  brought  them  to  meagaiiK 

Sierj.  Cheshire,  You  say,  he  delireradtwe 
bundles  first? 

Maton.  No,  be  deliTcred  only  one,  and  that 
was  the  larsest  bundle :  he  told  me  it  was  of 
the  ralue  of  500/.  and  desired  me  to  take  care 
of  it,  and  lock  it  up. 

Sery.  CAetAire.  When  was  the  lesser  bundle 
delirered  Uy  you  ? 

Mason,  Some  time  after;  and  after  that 
he  took  them  away  firom  me;  and  in  four  or 
fire  days  time  he  brought  them  to  me  again : 
he  took  them  away,  and  brought  them  to  me 
again,  and  told  me  they  were  a  few  lore- letters ; 
and  begged  of  me  not  to  let  Mrs.  Cook  know  it, 
for  she  would  make  a  disturbance,  and  tell  his 
wife. 

Seij.  Chethire.  When  had  you  the  lesser 
bundle?     . 

ilfofon.  I  had  that  some  time  after.  > 

Seij.  CAeiAtre.  Whatdirectionahad  yon  with 
the  little  bundle  ? 

.   Maeon,  He  desired  me  to  take  the  same  care 
of  that,  as  of  the  other. 

Serf.  Cheihire.  Was  that  sealed  up? 

Afojoa.  They  were  both  sealed. 

Serj.  Cheshire,  Where  did  you  put  them  ? 

Mason.  1  put  them  into  my  trunk. 

Serj.  Chethire.  After  this;  you  know  when 
the  messengers  came  ? 

Mason.  Before  that,  he  came  one  day  in 
the  afternoon  to  our  house,  knd  asked  where  I 
was?  It  was  the  beginning  of  Bartholomew* 
tide.  1  waa  not  at  Irame :  he  left  a  message 
for  me,  that  I  should  bring  those  writiogt 
home.    1  carried  them  home. 

Serj.  Chethire.  Home !  What  do  you  OMali 
by  home  ? 

Afospfi.  Mr.  Layer's  own  house:  he  left 
word,  that  he  would  be  at  .borne  by  eight 
o'clock  that  night.  I  was  there  about  eight 
o'ckick?  1  asked  the  maid  where  he  wasf 
She  said,  be  was  in  the  back  parlour.    I  asked 
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Wrif^iybidyw«ftvilhluaiP  Sb«ittd,tlMre 
were  two  ffeatlemea.  Add  1,  tell  joor  matter 
HMjUamiere, 

L.C,J.  Yoanj  the  gmt  bundle  was  tdmi 
from  you  again,  and  aiUuwatda  be  broogfat  tbe 
faawr  bonm;  and  after  tbis  yon  raceifad  a 
moMigey  or  intinwtion,  Ibat  yon  abonM  bring 
home  that  bnodle. 

JMown.  Myhird,lhadlwobandIea.  He  left 
word,  that  1  aboQld  bring  hii  papcn  borne ;  lor 
beateid  at  home  till  eight  o*etocktfaat  niffbt.  I 
went  to  hii  honae:  and  when  1  knoeked  at  tbe 
4oor,  theabaid  oaa«  to  tbe  door.  1  asked  her  if 
her  maaler  waa  withm  f  She  told  me,  yet ;  he 
was  in  the  baok^parionr ;  and  that  Ibere  was  a 
gentleman  or  two  with  him.  I  desired  her  to 
go  and  tell  her  mastevttbat  I  was  there.  And  he 
name  out  to  me ;  and  I  gare  him  tbe  writings ; 
and  he  desired  me  to  come  again  the  next 
morning,  which  was  on  a  Saturday,  about  eieren 
o'clock,  for  he  was  going  out  of  town :  and 
that  1  wouU  coma  and  take  those  writings 
ngam.  Which  acconiingly  I  did.  It  was  in 
the  momioff,  at  the  tinw  that  the  bell  was 
ringing  at  £incolo's-inn  chapel,  when  I  went 
ao  him,  and  he  delifcred  me  tbe  liapers  again. 

SoL  Gen.  Can  you  recollect  cbe  day  thai 
bo  left  word  for  you  to  come  to  bkn  ? 

ikfiMan.  It  una  the  beginning  of  Bartho- 
lomew-tide. 

Sol.  Gen.  What  day  of  tbe  week  was  it  ? 

Mmon.  It  was  an  a  Friday  night  that  I 
went  and  carried  them  to  his  house. 

Sol,  Gen.  And  when  was  it  that  he  desired 
you  would  came  and  call  for  them  again  F 

Afofon.  It  was  tbe  next  morning  at  eleren 
o'clock,  or  near  tbe  matter,  that  I  went  to  bis 
house;  and  he  gnve  me  tbe writmgs again, 
and  ebnrged  me  to  take  care  of  them. 

8eij.  CSUsAire.  What  was  you  to  do  with 
themP 

Mason.  To  take  care  of  them. 

8erj.  Cheshire.  Did  you  meddle  with  them, 
or  open  them  f 

Mason,  No,  Sir :  I  pit  tiiem  in  my  trunk. 
They  lay  there  all  the  time. 

Seij.  Cheshire.  Were  they  there  when  the 
officers  came  ? — Mason.  Yea,  Sir. 

Seij.  Cheshire*  Was  yen  there  when  tbe 
bundles  were  opened  J'^Maaon.  i  wss  tliere. 


j.  Cheshire.  Did  you  mark  the  papers 
yourself  P^oMmoh.  I  did. 

Seij.  Cheshire.  Look  upon  the  papers,  and 
tee  if  you  find  your  mark  on  those  papcraP 

Mmon.  Yes,  this  Is  my  mark. 

Seij.  Cheshire.  Mr.  Speare,  yon  was  pra- 
aant  at  the  opening  of  them  P 

Speare.  1  was:  They  were  sealed  up  when 
I  opened  them. 

Nerj.  Cheshire.  Did  yon  put  your  naoannn 
themP 

Speare.  I  did  put  my  name  on  them. 

Mj.  CAenltre.  Were  they  out  of  your  eus- 
lod  V  before  you  put  your  name  on  them  P 

Afearei  No ;  they  were  not 

^l  Cheshire.  IJid  Mr.  Tumor  put  bisanme 
ioAemP 
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I     Spesure»  He  put  bis  name  to  them  before 
erer  they  were  out  of  my  custody. 

Att.  Gen.  You  bare  marked  all  those  papers. 
Tou  are  sure  those  art  the  papers  ;|ron  took 
out  of  tbe  trunk  hi  Mrs.  Mason's  lodgings  P 

Skeeure.  I  am  sum  they  are. 

An.  Gtn.  Shew  them  to  Mrs.  Maoon.  Mm. 
Maaon,  were  thote  papers  m  the  bundkt  that 
were  delivered  to  yea  by  Mr.  Layer  P 

Masoss.  Yea,  Sw,  tb^  were. 

Att*  Gen.  You  bare  marked  thoae  papcm , 
hare  you  net  ?— Msion.  Yet,  1  bare. 

Soi.  Gen.  You  say,  you  gave  the  bnndlas 
baek  to  Mr.  I«yer  on  a  Friday,  about  tbe  be- 
ginning of  Bartholomew-tide:  Do  yon  re- 
memba*  whether  it  was  upon  Bartholomew 
day  or  not  P 

Hisson*  Indeed,  I  don't  know. 

Sol.  Gen.  What  did  Mr.  Laver  say  when 
yon  brought  them  to  htm  again? 

Mason.  He  only  thanked  me;  andderired 
me  to  come  tbe  next  day  and  take  them  from 
him  again :  Which  I  did. 

Sol.  Gen.  Did  he  mention  then  that  be  was 
going  ouiof  town  P 

Masem.  Yes ;  and  it  was  about  tl  o'dook  on 
a  Saturday  morning  that  I  went  to  him,  and 
be  deliyered  the  papera  to  me  again. 

Mr.  JSuMgerfitrd,  Can  yon  writo  P 

Mason.  No. 

Mr.  Hmngerford.  Hare  yon  made  tbe  annae 
mark  on  all  those  papers  P 

Mason*  I  was  so  frightened  at  that  time,  tbnt 
I  hardlyknew  what  nurk  I  made. 

Mr.  !£rtti^er/brtf.'If  TOU  was  frightened  at 
that  time,  and  did  not  know  what  mark  yon 
made,  how  can  you  be  sure  you  know  ji 
markagninP 

IfsMSi.  Yes,  I  can  tdl  it  itery  wall. 

Mr.  Hiafigef/bril.  When  you  say  you 
fHghtened  you  did  not  know  what  mark  yoin 
madeP — iHoion.  Yes,  sure  I  do. 

Mr.  &mgerfbrd.  Upon  theoath  yon  bare 
taken,  bath  any  body  seen  thoae  papera  hefoein 
thev  were  taken  by  the  measengcrs ;  whether 
sir  John  Meeres,  or  his  aum  Tlmmas  hath  aeea 
theraP — Mason.  No. 

Mr.  Ketelh^.  Nor  h»  man  Thomas  ? 

Mason,  No,  nor  his  aaan  Thomas. 

Mr.  Ketelb^,  I  slA  you,  can  you  writo,  or 
can  you  read  wriiaig  P 

Jfsfon.  I  told  you  I  can't 

Mr.  Ketelbey.  You  only  can  nsake  ynnr 
markP — Afosoa.  No. 

Mr.  Ketdhey.  Do  you  only  make  but  one 
maik,  or  use  aereral  marksP 

Mason.  I  make  but  one  mark. 

Mr.  KeUibeu.  Pray,  make  the  mark  you  m  • 
neraUy  use.  With  submisrion,  my  lord,  I  oe- 
rire  she  may  liare  a  pen  and  ink,  to  aee  if  nbe 
can  make  the  same  mark  again. 

Mr.  Bmngerpird.  Surely  we  are  regular  im 
dethrittg  that. 

L.  C.  J.  What  von  desire  is  proper.  She 
says  she  knows  them  to  be  tbe  same  papem, 
beeante  abe  bath  set  her  mark  upon  them  $ 
they  doubt  whether  she  may  miitake  in 
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mmk,  9mi  desrv'she  nay  mftbe  her  Inurk 

IfBUI. 

Mr.  KHeHn,  My  l«rd,  we  desire  she  may 
■dee  her  mvm  egeio. 

&iL  Gen.  We  desire  she  may  bare  a  eon- 
faiaiC  place  to  do  it  id,  and  Uict  she  mi^  sit 
4»irtf  while  she  writes. 

Ifcfoit.  No,  1  ean  do  it  without.  (A  pen 
md  ibfc  and  paper  is  giren  to  her,  and  she  sets 
ket  mark,  wa  IJand  an  M*) 

SoL  Gen,  Bere  are  the  letters  E  and  M  set 
Is  the  papers  produeed :  and  though  in  this 
laafawsu  she  siooid  not  make  her  Tetters  ex- 
sdly  like  those,  yet  I  apprehend  that  would 
vcith  very  little. 

Att.  Gen.  My  lard,  I  ean't  tell  what  thdy 
Bsu?  this  doth  npt  depeud— 

Mr.  Keteibey,  My  lord,  I  desire  to  go  On 
with  ear  questions.    1  ask  you- 

L,  C.  J.  (Having  compared  the  letters  made 
ly  Mcs.  Mason  'in  Court,  with  those  on  the 
pspcrs)  the  efaaractcr  which  she  now  writes 
M  like  what  she  writ  on  those  papers,  and  so 
ceuiiiys  her  eridenoe. 

Mr«  Kettlbey,  After  the  d^rery  of  those 
tvro  hoodies  to  yon  by  Mr.  Layer,  I  ask  you 
whether  sir  John  Meeres's  man  Thomas  erer 
tboae bundles  opened? 

Mason,  No,  he  never  was  up  in  my  room ; 
\  was  oo  such  familiarity  between  us. 
\K0ielbem.  Did  one  WiliMm  ever  see  them  P 
No. 

Mr.  Kettlbey,  Did  ever  yon  produce  them 
to  one  Bbks  ^--^Miuion.  No. 

Primmer,  No!  nor  did  sir  John  Meeres*s 
msn  Thomas  never  seel  them  P 

MflsoM.  No,neverupon  myoath. 

Mr.  KeUlbey,  Did  you  ever  produce  them 

'up?  Did  you  ever  let  Thomas  orWiK 
or  sir  John  MefBres  himself  see  either  of 
bondles  as  they  were  sealed  up  f 

No,  they  were  in  my  trunk :  I  al- 
wifs  kept  them  m  my  tronk,  perhaps  as  1 
•,^1^  tnmb,  the/might  sfTtfaciiriie  in 
my  trosk. 

Mr.  JLtUlhtff*  Dojoxk  kn6w  one  Mrs.  Buda  ? 

Mflssv.  No;  1  don't  know  the  name.  I 
dan't  know  one  Mrs.  Bnda. 

Prtfeaer.    Did  yon  ever,  know  one  Mrs. 


JMasoa.  I  know  many  of  that  name. 
Prtsoner.  Did  you  ever  go  by  that  name  ? 
MMiusm*  No. 

Fruoner,  Did  you  ever  go  by  the  name  of 
CstbetP— Hosem.  No. 
FrtMoner.  Did  yotf  ever  go  by  the  name  of 

Maum.'  No,  I  never  did  go  by  the  name  of 


L.  C'J.  Mr.  Ketelbey,  I  donlt  know  what 
Ike  — **iM"g  of  this  exaamnation  is ;  when  it 
sppma  bcyeod  oontcadiction,  that  this>oman 
VBs  an  acquaintance  of  your  client's. 

Mr.  Kdelhey.  My  lord,  if  we  prove  her  to  be 
to  il  wooMm,  I  hope  it  will  take  off  her  credit, 
m  that  her  esidenoe  will  net  weigh  with  your 
hsirfiip  or  the  jury. 
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£.  C.  J.  At  the  time  when  these  bundles 
were  seized,  had  they  Mr.  Layer's  seal  upon 
themP 

ll«io«  Ves;  the  seri  if  Mr.  Layer  was 
upon  them. 

L,  C.  J.  What  says  the  messenger  P  At  the 
time  that  you  aeised  these  two  bundles  of 
papers,  was  there  any  seal  upon  them  P 

Meuenger.  There  were  three  seals  upon 
one,  and  some  seals  upon  the  other;  the  seal 
was  something  of  a  small  head. 

Z.  C.  J.  What  is  Mr.  Layer's  seal  P 

Mown.  Something  of  a  head,  but  I  cannot , 
tell  what  head. 

Mr.  KeUlb^.  Do  von  know  Mr.  Layer's 
sealP 

Mason,  It  is  something  of  a  head. 

Mr.  Kete^ey.  Was  it  the  representation  of  a 
man's  head,  or  the  head  of  a  beast  P 

Jlfojon.  It  is  a  head  with  something  of  a 
ruff  about  it. 

L.  C.  /.  Mrs.  Mason,  look  upon  the  head  f 
Is  that  head  the  seal  of  Mr.  Layer  P 

Maeon.  Yes :  Upon  my  oath  it  is. 

L,C.J,  Wbst  says  the  messenger:  Was 
that  seal  of  a  head  upon  them,  wlien  you  seized 
ihemf '■^Messenger,  Yes,  it  was. 

Mr.  Ketelbey,  Before  that  time  that  the  two 
messengera  came,  Mr.  Turner  and  Mr.  Speare, 
and  seized  the  papers,  and  afterwards  one  of 
them  went  for  Mr.  Stanyan ;  I  ask  you  whe- 
ther yon  had  shewn  those  bundles  to  any  body 
before  that  time  P 

Mason,  No ;  I  had  shewed  them  to  nobody^. 

Ait.  Gen,  She  hath  said  so  two  or  three 
times  before. 

X.  C.  J,  Indeed,  Mr.  Ketelbey,  we  must 
direct  yon  not  to  spend  the  time  of  the  Court 
so.  Yon  have  asked- her  that  question  two  or 
three  times  ever. 

Mr.  Ketelbey.  My  lord,  1  would  very  fain 
have  the  truth  come  out. 

Mr.  Hungerfbrd.  I  will  ask  you  a  question 
or  two.  What  trade  or  business  do  you  follow  f 
What  is  your  trade  or  occupation  P 

Mason.  What  is  that  to  you  P  I  have  no 
trade. 

Mr.  Hungerford.  I  should  have  asked  yon 
another  question  before;  have  you  not  a  pro- 
mise of  reward  for  the  service  yon  do  here,  io 
giving  this  evidence  P 

Mason,  No,  I  have  not. 

Prisoner.  Nor  you  have  received  none? 

Mason.  No :  You  are  an  unjust  man. 

L.  C.  J.  Are  you  promised  any  reward  T 
Why  don't  you  ask  her  whether  she  is  to 
swear  for  hire  P  Is  that  a  proper  question  to  ask 
a  witness  P 

*Mr.  Ketelbey,  I  submit  it  to  your  lordship, 
whether  it  is  not  proper  to  ask  her  this  question  ; 
Whether  she  Imh  not  told  any  person,  and 
whom,  that  she  was  to  have  a  reward  for 
coming  hither  P 

Prisoner.  The  question  is,  whether  she  hath 
never  owned  and  confessed  to  any  body,  that 
these  papers  were  opened  before  a  friend  of 
hers,  before  the  messenger  seized  them  P 
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MoMon.  No,  my  lord,  I  nerer  did.  .  I  never 
•opened  tbem  before  aoy  body. 

Ait,  Gen.  They  have  asked  yoa  what  names 
you  went  by ;  do  you  know  what  names  the 
prisoner  at  the  bar  has  gone  by  P 

MoMon.  He  had  once  given  me  orders,  that 
if  any  letter  came  directed-  in  the  name  of 
Fountaine,  that  I  should  take  it  in ;  accord- 
ingly in  two  or  three  days  time,  there  came  a 
letter,  directed  to  Mr.  Fountaine,  and  I  took  it 
in  ;  and  when  he  came  I  gave  it  to  him,  and 
be  opened  it,  and  read  it. 
'     Primmer.  Where  is  your  house  ? 

Mason.  Where !  Where  you  left  the  writings. 

Prisoner.  How  can  you  tell  how  that  letter 
was  directed  which'  you  took  in,  since  you  say 
you  cannot  read  ? 
'    Maton.  It  was  directed  to  Mr.  Fountaine. 

Prisoner.  Did  you  read  the  superscription  ? 

Mason.  No  ;  Mrs.  Cook  did. 

X.  C.  J.  You  say  you  was  desired  by  Mr. 
jAyer,  when  an  v  letter  came  directed  to  Mr. 
Fountaine,  to  take  it  in  ;  and  that  a  letter  came 
directed  to  Mr.  Fountaine,  and  yon  took  it  in  ; 
the  question  is  asked  you,  since  you  cannot 
ready  How  could  you  tell  it  was  directed  to 
Mr.  Fountaine? 

Mason.  My  landlady  told  me  it  was  for  Mr. 
Fountaine,  and  she  knew  he  went  by  the  name 
of  Fountaine  sometimes. 

Prisoner.  She  said  she  read  it. 
•    Mason.  No;  I  said  I  gave  it  to  yon»  and 
you  opened  it,  and  you  read  it. 

L.  C.  J.  The  occasion  of  this  question  is , 
that  this  misnomer  was  approved  of  by  you. 
She  says,  that  you  ordered  her,  that  if  any  letter 
came  directed  to  Mr.  Fountaine,  she  should 
take  it  m  ;  a  letter  did  come  directed  so,  she 
took  it  in,  and  then  delivered  it  to  you ;  and 
yon  received  it  from  her,  and  opened  and  read 
At ;  but  how,  say  they,  could  you  know  this 
letter  was  directed  to  Mr.  Fountaine,  when  yon 
can  neither  write  nor  teadP  She  having  re- 
ceived such  an  order,  when  there  was  a  letter 
come  it  was  natural  enough,  that  she  that  could 
not  read,  should  ask  her  landlady  the  directions 
of  the  letter,  and  it  was  directed  ror  Fountainet ; 
it  waa  natural  enough  for  her  to  take  it  in,  and 
give  it  to  you.    Who  brought  the  letter  ? 

Mason,  A  porter. 

L.  C.  J.  Did  be  say  from  whence  he  came  P 
^  Mason.  He  told  me  he  came  from  the  Ditch- 
side,  -and  asked  me  if  Mr.  Fountaine  lodged 
there. 

Mr.  Hungerford.  This  trunk  that  the  papers 
were  in,  did  it  use  to  be  kept  open,  or  waait 
locked  up  P 

Mason.  It  was  always  locked  up. 

Mr.  Doyley  sworn. 

Alt.  Gen.  Mr.  Doyley,  do  you  know  Mr. 
lisyer?  and  how  long  have  you  known  bimP 

VoyUy.  I  have  known  him  about  seventeen 
pr  eighteen  years;  he  was  my  clerk;  it  is 
thereaboots,  I  believe. 

AtL  Gen.  Do  yoa  know  his  writing  ^ 

Doyley,  I  believe  I  do. 


Att.  Gen.  Look  upon  that  paper.  (He  m 
shewn  the  scheme.) 

Ait.  Gen.  Do  you  take  that  to  be  his  hand  P 

Bofley.  If  you  ask  me  as  to  my  belief,  I  be- 
lieve It  is. 

Att.  Gen.  Have  you  often  seen  him  write  f 


Doyl^.  Yes,  Sir. 
Att.  Uen. 


Have  vou  seen  him  write  sinon 
he  left  your  service  r 

Doyley.  I  have  had  several  letters  fton  him 
since  he  was  my  derk. 

Att.  Gen.  Look  upon  that  paper ;  can  yoa 
swear  that  you  believe  that  is  his  hand- 
writing P 

Doyley.  I  have  seen  the  pnper  before,  and  I 
do  bdieve  it  to  be  his  band -writing. 

Prisoner.,  Have  you  seen  me  write  anj 
thing  but  my  name  these  14  years  P 

DovUy.  f  cannot  particularly  recollect  whe- 
ther I  have  or  no. 

Prisoner.  How  long  is  it  since  I  was  year 
clerk  P— Doytey.  About  14  or  15  years. 

Prisoner,  tiave  you  seen  me  write  since  P 

Doyley.  f  cannot  say  I  have,  or  I  have  not. 

X.  C.  /.  How  long  is  it  since  you  reonved 
any  letters  from  him  P 

Doyley.  About  6ve  years  ago. 

L.  C  J.  How  do  you  know  those  lettsn 
came  ftom  him  P 

Doyley.  Because  he  was  my  client,  and  writ 
to  me  about  business ;  and  I  answered  thoea 
letters,  and  did  the  business  that  be  desired  mc 
to  do  by  those  letters. 

X.  C.  J.  Did  he  pay  you  for  that  busuieaa 
doneP 

Doyley.    Yes,  very  honourably. 

Prisoner.  You  aay  you  don't  remember  yoa 
havie  seen  me  write  since  I  came  from  yon ;  aa 
to  that  paper  which  you  say  von  believe  to  ba 
my  hand,  have  you  compareif  it  with  those  let* 
ters  P — Dqylof.  I  have. 

Prisoner.  U  that  what  you  found  yoor  belief 
uponP 

Dwley.  This  is  what  I  chiefly  found  ny 
beUefupon. 

Prisoner.  Consider,  Mr.  Doyley,  my  life  it 
at  stake,  and  yon  sav  you  have  not  aeen  mn 
write  these  14  years  P 

Doyl^.  I  don't  know  that  I  have. 

Prisoner.  Have  you  any  of  my  letters  in 
court  P 

Doyley.   I  have  not  your  letters  in  court. 

Prisoner.  You  say  you  found  your  belief 
only  by  comparison  of  those  letters.  Now  I 
wish  you  had  brought  those  hitters  here. 

Att.  Gen.  He  doth  not  say  so. 

Doyley.  If  you  had  desired  it,  I  could  haT« 
brought  them. 

Prisoner.  I  desired  it!  I  little  thought  to 
have  seen  yon  here  on  such  an  occasion. 

Att.  Gen.  Mr.  Dovley,  I  ask  you,  if  yoo 
had  no  dealinga  with  nim  since  he  was  out  of 
his  clerkship  F 

Doyley.  Yea,  I  was  his  agent* 

»  See  Leach's  Hawkioa's  PL  of  the  Crtwn» 
book  3.  c.  46,  a.  55. 
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£.  C  X  Whose  name  w  flotecribed  to  those 
letters? — Dawley.  Christopher  Layer's. 

L.  C  X  You  did  the  business  meotioaed  io 
these  letters ;  and  be  honourably  paid  yoa  for 
it?— JDsylc^.  Yes,  my  lord. 

£b  C.  X  I  suppose,  in  your  time,  that  yoa 
will  shew  that  other  people  writ  letters  in  year 

Mr.  Keielbey,  Yon  say,  you  believe  that 
paper. to  be  Mr.  Layer's  handwriting.  And  if 
I  ttd  not  misunderstand  you,  1  took  it  down  in 
writng,  you  founded  ^our  belief  on  the  com- 
paring that  writing  with  the  letters  which  you 
leceiTedr 

DeyUy,  1  said,  1  chiefly  founded  my  belief 
upon  such  comparison  of  bands. 

Mc.  Keitlbetf.  That  you  chiefly  did  so ;  and 
you  have  not  those  letters  here  in  court,  on 
which  you  chiefly  founded  this  belief. 

Sol.  Gen.  Mr.  Boyley,  I  think  yoa  say  you 
have  seen  him  write  several  times? 

Dmfley,  I  do  not  remember  that  I  hare  seen 
lum  write  these  14  years. 

SaL  Gen,    During  the  time  he  was  your 
devk,  you  have  seen  him  write  f 
•  Dojfley,     Yes ;  he  was  but  two  years  with 
he  bad  been  clerk  with  Mr. be- 


Sol.  Gen.  '  Then  he  had  been  used  to  busi- 
before  he  came  to  you ;   and  had  formed 
bis  band,  r 

Mr.  Hungerford,  How  old  was  he  when  he 
was  your  derk  ? 

UhyUy.  Indeed  I  don't  know. 

Mr.  nungtrford.  You  form  your  belief 
upon  the  remembrance  you  have  ot  what  was 
his  band- writing  14  or  15  years  ago  P 

L.  C.  X    You  say,  you  receivM  letters  sub- 
scribed by  his  name  five  years  ago  P 
'    Hoy/ey.  Yes,  mv  lord. 

X.  C.  X  Was  the  character  of  those  letters 
that  you  received  five  years  ago,  agreeable  to 
the  diaracteri  that  be  writ  when  he  was  your 
derk  T-^Doyley.  Yes,  my  lord. 

X.  C.  X  Then  I  ask  you  upon  the  whole, 
whether  you  believe  it  to  be  his  hand  ^writing, 
urnot? 

JDoyley.  Y«i,  I  do  believe  it  to  be  his  hand. 

Pruoner.  Since  my  unhappv  circumstances, 
have  you  had  no  promise  of  being  restored  to 
your  place  again,  or  the  promise  of  some  other 
office  or  place  ? 

Duyley,  No ;  I  never,  to  my  knowledge, 
have  seen  one  man  that  had  the  power  to  pot 
me  in  my  place  again ;  nor  ever  conversed 
with  any  one  great  man  upon  that  or  any  such 
afllair. 

Se^j.  Pengelly,  We  think  we  are  entitled  to 
read  it :  however,  that  there  may  be  no  dis- 
pute, we  desire  to  call  Mr.  Delanrjre  and  Mr. 
8taiiyan,  in  whose  presence  the  prisoner  at  the 
hskr  confessed  it  to  be  his  haod-writmg.* 

Mr.  Delafinfe  sworn. 


*  48ee  Leach's  Hawkins's  PI.  of  the  Crown, 
book  2,  c  46,  s.  56. 


Seij.  Pengelfy.  Sir,  was  that  poper  shewn  to 
tbe  prisoner  at  the  bar  f 

DeUtfaye.    1  was  not  near  enough  when  he* 
was  before  the  lords  of  the  council}  to  see  what 
was  on  the  table ;   neither  did  1  look  upon  the- 
table,  to  see  whether  this  paper  \^  as  on  it  or  not., 
But  upon  a  question  that  was  asked  him  relat- 
ing to  some  arms,  if  he  knew  where  any  were 
lodged  in  such  a  place,  he  said  no:    upon 
which,  one  of  the  lords  of  the  council  held  up » 
a  paper ;   it  might  be  this,  for  aught  I  know ; 
and  said.  Here  is  your  own  paper,  your  own 
hand- writing,  which  says,  ^  srms  thatarethere 
lodged ;'  says  he,  I  should  have  writ '  arms  that 
should  be  there  lodged.' 
'  X.  C.  X   Whether  is  that  the  paner  or  no ; 
and  did  he  own  that  paper  that  was  tben  shewn 
to  be  his  r 

Delafaye.  The  question  was  not  asked,  Is 
this  your  paper  and  your  hand- writing?  But< 
it  was  shewn  to  him  as  such ;  and  he  said,  I  • 
ahouM  have  wrote  *  anus  that  should  be  there- 
lodged.' 

Mr.  Stanyan  sworn. 

Ait,  Gtnj  Mr.  Stanyan,  do  you  remember 
whether  this  paper  was  shewn  to  the  prisoner: 
at  the  bar,  or  any  questions  asked  blm  about  it, 
when  be  was  before  the  lords  of  the  council  P 

Stanyan.  Upon  the  question  that  was  asked' 
him  am>nt  the  arms,  this  paper  was  shewn 
him ;  I  think  ibis  is  the  paper :  1  was  nearer 
to  tbe  table  than  Mr.  Delafaye,  and  did  observo 
this  paper  to  lie^upon  the  table  before  the  lords, 
and  do  take  this  to  be  the  individual  paper  that 
was  shewn  him  then. 

Att,  Gen.  What  was  said  to  him  at  that 
timeP 

Stanyan.  The  question  was  asked  him,  wha| 
he  knew  of  any  arms  that  were  lodged  in 
Westminster  P  He  said  he  knew  of  none.  Then* 
this  paper  was  shewn  to  him,  and  a  question 
was  asked  him ;  here  the  arms  are  said  to  bo 
lodged  in  this  scheme  of  your  own  hand- writ- 
ing ;  how  came  you  to  write  so,  if  there  be  no 
arms  lodged  P  Mr.  Layer  slid,  it  was  a  mis-* 
take :  it  was  not  intended  arms  that  are  there 
lodged,  but  arms  that  should  be  there  kidged^ 
He  said,  I  should  have  writ  arms  that  should 
be  lodged,  inhtead  of  arnns  that  are  k>dged. 

Seij.  Chethire.  The  question  was  concerning 
a  paper  of  his  own  band-  writing  P 

Stanyan.  Yes ;  it  was  concluded,  that  tho 
paper  was  of  his  own  hand -writing,  and  be  did 
not  deny  it. 

Att,  Gen,  Did  he  say  it  was  not  his  own 
hand- writing  P^-iSf anyun.  No,  he  did  not. 

Mr.  Ketdbey.  Was  |he  question  asked,  whe- 
ther that  paper  was  his  hand*  writing,  or  noP 

Stanyan,  No,  I  believe  not. 

Mr.  KeteWey.  Then  if  thera  was  no  question 
asked,  whether  did  he  own  it  to  be  his  hand*, 
writing,  or  nop 

Stanyan.  He  did  not  expressly  own  it  to  bo 
his  baud- writing. 

Att,  Gen.  He  was  not  asked  that  questioo, 
whether  it  was  his  hand- writing,  or  no  f 
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Mttton,  No,  my  lord,  I  ne? er  did»  .  I  Defer 
•pened  them  before  aoy  body. 

Alt,  Gen,  They  have  asked  yoa  what  names 
you  webt  by ;  do  you  know  what  names  the 
prisoner  at  the  bar  has  gone  by  P 

Mason,  He  hsd  once  giren  me  orders,  that 
if  any  letter  came  directed-  in  the  name  of 
Fountaine,  that  I  should  take  it  in ;  accord- 
ingly in  two  or  three  days  time,  there  came  a 
letter,  directed  to  Mr.  Fountaine,  and  I  took  it 
in  ;  and  when  he  came  I  gave  it  lo  him,  and 
he  opened  it,  and  read  it. 
'     Prisoner,  Where  is  your  honse  ? 

Mason,  Where!  Where  you  left  the  writings. 

Prisoner.  How  can  you  tell  how  that  letter 
was  directed  which  you  took  in,  since  you  say 
you  cannot  read  ? 
'    Mason,  It  was  directed  to  Mr.  Fountaine. 

Prisoner,  Did  you  read  the  superscription  ? 

Mason.  No  ;  Mrs.  Cook  did. 

L,  C.  J.  You  say  you  was  denred  by  Mr. 
lAyer,  when  any  letter  came  directed  to  Mr. 
Fountaine,  to  take  it  in  ;  and  that  a  letter  came 
directed  to  Mr.  Fountaine,  and  you  took  it  in  ; 
the  question  is  asked  you,  since  you  cani^ot 
ready  How  could  you  tell  it  was  directed  to 
Mr.  Fountaine? 

Mason,  My  landlady  told  me  it  was  for  Mr. 
Fountaine,  and  she  knew  he  went  by  the  name 
of  Fountaine  sometimes. 

Prisoner,  She  said  she  read  it. 

Mason,  No ;  I  said  I  gave  it  to  you»  and 
you  opened  it,  and  you  read  it. 

X.  C,  J,  The  occasion  of  this  question  is , 
that  tills  misnomer  was  approved  of  by  you. 
She  says,  that  yon  ordered  her,  that  if  any  letter 
came  directed  to  Mr.  Fountaine,  she  should 
take  it  in  ;  a  letter  did  come  directed  so,  she 
took  it  in,  and  tijen  delivered  it  to  you ;  and 
you  received  it  from  her,  and  opened  and  read 
4t ;  but  how,  say  they,  could  you  know  this 
letter  was  directed  to  Mr.  Fountaine,  when  you 
«an  neither  write  nor  teadf  She  having  re- 
ceived such  an  order,  when  there  was  a  letter 
come  it  was  natural  enough,  that  she  that  could 
not  read,  should  ask  her  landlady  the  directions 
of  the  letter,  and  it  was  directed  ror  Fonntainet ; 
it  was  natural  enough  for  her  to  take  it  in,  and 
give  it  to  you.    Who  brought  the  letter  ? 

Mason,  A  porter. 

X.  C  J.  Did  he  say  from  whence  he  cameP 

Mason,  He  told  me  he  oame  from  the  Ditch- 
side,  -and  asked  me  if  Mr.  Fountaine  lodged 
there. 

Mr.  Hungetford,  This  trunk  that  the  papers 
were  in,  did  it  use  to  be  kept  open,  or  wasit 
locked  up  f 

Mason,  It  was  always  locked  up. 

Mr.  Doy/ey  sworn. 

Alt,  Gen,  Mr.  Doyley,  do  you  know  Mr. 
Layer  P  and  how  long  have  you  known  him  P 

Dojfley,  I  have  known  him  about  seventeen 
pr  eighteen  years ;  he  was  my  clerk ;  it  is 
thereabouts,  I  believe. 

Att.  Gen,  Do  you  know  bis  writing  ^ 

Dojfle^,  I  believa  I  do* 


Att,  Gen.  Look  upon  that  paper.    (He  is 
shewn  the  scheme.) 
.   Att,  Gen,  Do  you  take  that  to  be  his  hand  P 

Dofley,  If  yon  ask  me  as  to  my  beKef,  I  be- 
lieve It  is. 

Att,  Gen,  Have  you  often  seen  him  write  P 

Doylq*  Yes,  Sir. 

Att.  Gen.  Have  you  seen  him  write  sioc# 
he  1^  your  service  P 

Dqvky.  I  have  had  several  letters  from  fain 
since  be  was  my  clerk. 

Att,  Gen,  Look  upon  that  paper ;  can  yon 
swear  that  yon  believe  that  is  his  hand* 
writing  P 

Doyley.  I  have  seen  the  paper  before,  and  I 
do  b^eve  it  to  be  his  hand -writing. 

Prisoner,.  Have  you  seen  me  write  any 
thing  but  my  name  these  14  years  P 

Doyley,  f  cannot  particularly  recollect  whe- 
ther i  have  or  no. 

Prisoner.  How  long  is  it  since  I  was  yoor 
clerk  ?^Doylev,  About  14  or  15  years. 

Prisoner,  Hfave  you  seen  me  write  since  f 

Doyley.  I  cannot  say  I  have,  or  I  have  noC 

X.  C.  /.  How  long  is  it  since  you  received 
any  letters  from  him  P 

Doyley,  About  five  years  ago. 

X.  C  J.  How  do  you  know  those  letten 
came  ftom  him  P 

Doyley.  Because  he  was  my  dieot,  and  writ 
to  me  about  business  ;  and  I  answered  those 
letters,  and  did  the  business  that  he  desired  me 
to  do  by  those  letters. 

X.  C.  J.  Did  he  pay  you  for  that  businew 
doneP 

I>oyl^»    Yes,  very  honourably. 

Prisoner,  You  say  you  don't  remember  you 
have  seen  me  write  since  I  came  from  you  ;  nm 
to  that  paper  which  you  say  you  believe  to  be 
my  hand,  have  you  compared  it  with  those  let« 
tersP — Doylw,  I  have. 

Prisoner,  U  that  what  you  found  your  belief 
oponP 

Doyley,  This  is  what  I  chiefly  found  niy 
belief  upon. 

Prisoner,  Consider,  Mr.  Doyley,  my  Ufe  is 
at  stake,  and  you  sav  you  have  not  seen  me 
write  these  14  years  r 

Doyley,  I  don't  know  that  I  have. 

Prisoner,  Have  you  any  of  my  lettov  in 
court  P 

Doyley,   I  have  not  your  letters  in  court. 

Prisoner.  You  say  you  found  your  betief 
only  by  comparison  of  those  letters.  Now  I 
wish  you  had  brought  those  letters  here. 

Att.  Gen,  He  doth  not  aiy  so. 

Doyley,  If  you  had  desired  it,  I  could  bare 
brought  them. 

Prisoner,  I  desired  it!  I  little  thought  to 
have  seen  you  here  on  such  an  occasion. 

Att,  Gen,  Mr.  Doyley,  1  ask  you,  if  yon 
had  no  dealings  with  him  since  he  was  out  of 
his  clerkship  P 

Doyley,  Yes,  I  was  his  agent.* 

■  ■    — .  -  ■       , . . .  ■    ...        ....        »^*— » 

*  See  Leach's  Hawkins's  PI.  of  the  Crewe, 
book  2v  c.  46, 8. 55. 
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X.  C.  J.  Whose  name  is  sabscribed  to  those 
letters? — Dwtley.  Christopher  Layer's. 
£.  C  X    I OD  did  the  busiDess  mentioned  id 


istters  ;   sod  be  hoooursbly  paid  yoa  for 
it? — Deyiey,  Yes,  my  lord. 

L.  C.  J.    J  Boppose,  in  your  time,  that  yon 
vill  shew  thst  other  people  writ  letters  in  y  enr 


Mr.  Ketelbey,  Yoa  say,  you  believe  that 
saperto  be  Mr.  Layer's  handwriting^.  And  if 
I  did  not  misanderstand  you,  1  took  it  down  in 
wridBg,  yon  founded  ^our  belief  on  the  oom- 
psriog'  that  writing  with  the  letters  which  you 
reoetved? 

DtM^Uy,  1  said,  1  chiefly  founded  my  belief 
upon  such  comparison  of  banda. 

Mc  Keieibey.  That  you  chiefly  did  so;  and 
ysQ  have  not  those  letters  here  in  court,  on 
wbieh  yoa  chiefly  founded  this  belief. 

Sol,  Gen,  Mr.  Doyley,  I  think  you  say  yon 
hare  seen  him  write  several  times? 

Ikiyley,  I  do  not  remember  that  I  have  seen 
him  write  these  14  years. 

SoL  Gen.    During  the  time  he  was  your 
ckrk,  you  have  seen  nim  write  ? 
•  Dojfiey,    Yes ;  he  was  but  two  years  with 
be  bad  been  derk  with  Mr. be- 


&/.  Gen.  '  Then  he  had  been  used  to  busi- 

Bss  before  he  came  to  you  ;   and  had  formal 

is  hand.  . 

Mr.  Hungerford,   How  old  was  he  when  he 

as  your  clerk  ? 

liojfiof.  Indeed  1  don't  know. 

Mr.  Uungtrford.  You  form  your  belief 
upon  the  remembrance  you  have  of  what  was 
h»  hand- writing  14  or  16  years  ago  P 

L,  C  J.    You  say,  you  receivM  letters  sub- 
scribed by  his  name  five  years  ago  ? 
•   JDcy/^.  Yes,  my  lord. 

X.  C.  J.  Was  the  character  of  those  letters 
Ihst  yoa  received  five  yean  ago,  agreeable  to 
the  characters  that  he  writ  when  he  was  your 
dak? — JDayley,  Yes,  my  lord. 

X.  C.  J.  Then  I  ask  you  upon  the  whole, 
whether  yoa  believe  it  to  be  his  hand -writing, 
ernot? 

Dofiey.  Ym,  I  do  believe  it  to  be  his  hand. 

Truomer,  Since  my  unhappy  circumstances, 
hsere  yen  bad  no  promise  of  beinff  restored  to 
year  place  again,  or  the  promise  of  some  other 
effieeorphice? 

Deyley.  No ;  T  never,  to  my  knowledge, 
have  seen  one  man  that  had  the  power  to  put 
ae  ID  my  place  again ;  nor  ever  conversed 
with  any  one  great  man  upon  that  or  any  such 


Set}.  Pengelly.  We  think  we  are  entitled  to 
read  it :  however,  that  there  may  be  no  dis- 
pole,  we  desire  to  call  Mr.  Delaiaye  and  Mr. 
flianyaof  in  whose  presence  the  prisoner  at  the 
~  it  to  be  his  hand- writing.* 

Mr.  DeUfi^e  sworn. 


Leaob'e  Hawkins's  PI.  of  the  Crown, 
S,  c.  46f  s.  5i.    ' 


8eij.  Pengelfy.  Sir,  was  that  ptper  shewn  (o 
the  prisoner  at  the  bar  ? 

Delafaye.    1  was  not  near  enough  when  he' 
was  before  the  lords  of  the  council,  to  see  what 
was  on  the  table ;   neither  did  I  look  upon  the' 
table,  to  see  whether  this  paper  \^  as  on  it  or  not. 
But  upon  a  question  that  was  asked  him  relat- 
ing to  some  arms,  if  he  knew  where  any  were 
lodfired  in  such  a  place,  he  said  no:    upon 
which,  one  of  the  lords  of  the  council  held  up* 
a  paper ;   it  might  be  this,  for  aught  I  know ; 
and  said.  Here  is  your  own  paper,  your  own 
hand -writing,  which  says,  *  arms  that  are  there 
lodged ;'  says  he,  I  should  have  writ  *  arms  that 
should  be  there  lodged.' 
*  LhC  J.  Whether  is  that  the  paner  or  no ; 
and  did  he  own  that  paper  that  was  then  shewn 
to  be  his? 

pelafaye.  The  qnestion  was  not  asked.  Is 
this  your  paper  and  your  hand- writing?  But* 
it  was  shewn  to  him  as  such  ;  and  he  said,  I* 
shouM  have  wrote  *  arms  that  ahould  be  there- 
lodged.' 

Mr.  Stanyan  sworn. 

Att,  Genj  Mr.  Stanyan,  do  you  remember 
whether  this  paper  was  shewn  to  the  prisoner^ 
at  the  bar,  or  any  questions  asked  him  about  it, 
when  he  was  before  the  lords  of  the  council  ? 

Stanyan,  Upon  the  question  that  was  asked* 
him  al!out  the  arms,  this  paper  was  shewn 
him ;  I  think  this  is  the  paper :  I  was  nearer 
to  the  table  than  Mr.  Delafi^e,  and  did  observe 
this  paper  to  lie^upon  the  table  before  the  lords,' 
and  do  take  this  to  be  the  individual  paper  that 
was  shewn  him  then. 

Att,  Gen,  What  was  said  to  him  at  that 
time?  '  •  • 

Stanyan.  The  question  was  asked  him,  what 
he  knew  of  any  arms  that  were  lodged  in 
Westminster  ?  lie  said  he  knew  of  none.  TheO' 
this  paper  was  shewn  to  him,  and  a  question 
was  asked  him ;  here  the  arms  are  said  to  be 
lodged  in  this  scheme  of  your  own  hand- writ* 
ing ;  how  came  you  to  write  so,  if  there  be  no 
arms  lodged  ?  Mr.  Layer  s&id,  it  was  a  mie-* 
take :  it  was  not  intended  arms  that  are  there 
lodged,  but  arms  that  should  be  there  kidged. 
He  said,  I  shoukl  have  writ  arms  that  ahould 
be  lodged,  inbtead  of  arnns  thai  are  h>dged. 

Serj.  Cheshire.  The  question  was  conoeming 
a  paper  of  his  own  hand* writing? 

Stanyan.  Yes ;  it  was  concluded,  that  the 
paper  was  of  his  own  hand -writing,  and  be  did 
not  deny  it. 

Att.  Gen.  Did  he  say  it  was  not  hi»  own 
hand- writing  f-^^anyan.  No,  he  did  not. 

Mr.  Keteibey.  Was  the  question  asked,  who* 
ther  that  paper  was  bis  hand- writing,  or  no  ? 

Sianyan.  No,  I  believe  not. 

Mr.  Keteibey.  Then  if  thera  was  no  question 
asked,  whether  did  he  own  it  to  be  his  hand- 
writing, or  no  ? 

Stanyan.  He  did  not  expressly  own  it  to  be 
his  hand -writing. 

Att.  Gen.  He  was  not  aaked  that  question, 
whether  it  was  his  band- writing,  or  no  f 
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Serj.  Fengelfy,  He  did  not  deny  it  to  be  his 
own  hand- writinffP**<S<aiiyan.  No,  Sir; 

Mr.  West.  Whether  the  lords  in  their  ques- 
tion did  state  it  so  as  taidng  it  for  his  own  band- 
\yriting  ? 

Stanyan^  It  was  taken  for  granted  that  it  was 
so,  and  he  made  no  offer  to  deny  it. 

Fruoner,    Pray,  Sir,  Idt  me  ask  yon  one 
question  about  the  arms  P    When  I  was  asked, 
ifth«re  were  any  arms  lodged,  did  I  tsA  an- 
swer in  the  negati?^,  and  said,  No  P 
Stanyan.  Yes. 

Frimner,  In  relation  to  the  arms,  yon  say, 
that  I  said  arms  that  should  hafe  been  lodged  P 
Stanyan,  That  was  upon  the  lords  asking 
you,  to  fsxplain  that  part  of  the  scheme  relating 
to  arms  ;  and  when  you  said  you  knew  of  no 
arms  that  were  lodged,  then  said  they,  How 
come  you  to  mention  ^in  this  scheme  of  your 
own  hand-wrttiug,  arms  that  are  lodged  f  To 
which  you  answered,  I  shouUkhaFe  writ  arms 
that  should  be  lodged. 

Fritotur,  When  I  was  asked,  why  I  did  say 
arms  that  were  lodged  P  Why,  saith  I,  my 
lords,  I  know  of  no  arms.  If  that  was  my 
paper,  and  I  bad  writ  it,  I  should  hafe  wnt 
arps  that  should  be  lodged. 

Ail.  Gen,  My  lord,  we  pray  that  the  papers 
may  be  read. 

Ar.  Hungerf9rd,  Mv  lord,  we  hope  that 
these  papers,  (though  tat  my  part  I  know  not 
what  they  are;  for  thera  is  no  hint  of  them  in 
my  brief)  shall  not  be  read,  for  Utis  reason ; 
the  evidence  which  hath  been  given  for  the 
king,  hath  not  brought  them  home  to  the  pri- 
soner. There  is  uo  legal  proof  that  the  papers 
are  of  his  hand -writing ;  and  consequently  he 
cannot  be  affected  by  any  thing  that  is  in  them. 
As  to  what  is  said  of  the  likeness  of  hands,  that 
we  hnmbly  hope  is  no  evidence  at  all.*  The 
first  witness,  Mr.  Doj^ley,  he  hath  said  it  is 
like  his  hand ;  but  he  gives  that  opinion  of  bis, 
on  the  knowledge  he  had  of  the  prisoner's  hand 
fourteen  years  ago  ;  and  by  some  letters  he  fe- 
ceived  Irom  him  about  five  years  since ;  men's 
hands  may  differ  and  vary  eren  in  five,  much 
more  in  fourteen  years. 

What  follows  is  the  evidence  that  hath  been 
given  by  the  gentlemen  belonging  to  the  secre* 
laries'  office. 

i  personally  know  them  to  be-gentlemen  of 
good  sense,  integrity  and  hononr,  and  for  my 
^rt  I  believe  every  word  they  say;  which  is 
more  than  I  can  say  of  the  other  wimesces  hi- 
therto produced,  fiut  what  these  say,  doth 
not,  wiih  submission,  affect  the  prisoner :  tbey 
mre  present  when  the  prisoner  was  examined 
before  the  lords  of  the  council ;  none  of  them 
beard  the  prisoner  acknowledge  that  the  pafiers 
were  writ  by  him,  or  that  he  did  own  them  as 
his ;  neither  was  he  asked  any  question  to  that 
purpose ;  neither  did  the  nature  of  the  exami- 
»ation  my  lords  of  th«  council  were  then  upon, 

•  8ee  this  Csie  cited  as  to  this  point  in  Dr. 
fienaey'ft  Case^  4.  J).  1768|  t^ra» 


lead  them  to  such  a  question :  The  fords  vnere 
not  asking  Mr.  Layer  ouestions  to  fix  an  evi- 
dence upon  himself.  But  the  lords  having 
some  papers  before  them,  and,  acoordiag  tatM 
duty  of  their  high  stations,  being  intent  npoa 
discovering  what  roiffht  be  of  danger  to  vhis 
majesty  and  the  public,  they  asked  Mr.  JUyer, 
where  the  arms  were  deposited  at  Westttin<« 
ster  ?  He  answers,  that  he  knew  of  none  there, 
or  to  that  purpose.  It  cannot  in  law  or  reason 
be  from  hence  inferred,  that  he  did  pnm  thn 
papers  to  he  of  his  own  hand-writing.  Thn 
only  evidence,  therefore,  which  can  be  ii|sisted 
on  to  entitle  these  papers  to  be  read,  is  the  evi« 
dence  of' likeness  of  band,  which  is  no  evidence 
at  all  in  a  criminal  case. 

In  my  lady  Carr's  case,  it  was  not  allowed 
to  be  evidence ;  and  yet  tliat  was  not  n  espital 
case,  but  a  'case  of  misdemeanor  only,  it  w«b 
perjury,     fiut  there  is  an  authority  beyond  all 
that ;  we  have  the  act  of  pariiament  for  tb* 
reversal  of  the  attainder  of  colonel  Sidney,  who 
had  been  convicted  upon  evidence  given  ol'  liii 
similitude  of  hands,  and  that  a  much  stranger 
proof  than  what  appears  here ;  tor  Cook  and 
Gary,  two  famous  ffoldsmiths,  swore  tb^  be- 
lieved the  treaaonwle  libel  laid  to  cohMwl  Sid- 
ney to  be  writ  by  him ;  and  assigned  that  for  n 
reason  of  their  belief,  for  tfaat  thc^y  had  seceived 
several  bills  from  bim  of  the  like  hand-writiagv 
which  tbey  constantly  paid.     Nay,  oneofibe 
goldsmiths  swore,  (as  1  rememlier  the  trial) 
that  he  saw  the  colonel  write  a  receipt.    Sodm 
other  cases  of  this  nature  might  be  quoted,  ^ut 
we   depend  upon  the  authority  of  my  lady 
C^rr'ji  case,  aod  the  act  for  reversing  the  aft* 
tainder  of  cohmel  Sidney,  which  is  tnsier  om- 
nium ;  for  in  that  act  the  reason  assigned  for 
reversing  the  attainder  is,  for  that  the  convic*> 
tion  aod  attainder  were  found  upon  a  similitude 
of  hands.*    We  have  an  attested  cnpv  of  the 
act  here  ready  to  be  read.    In  consequence  of 
ibis  act,  ray  lord,  similitude  of  hands  is  never 
to  be  giveu  as  evidence  in  a  criminal  case :  andl 
therefore  we  boartbly  hope,  that  this  paper  is 
not  so  proved,  as  to  be  read  in  any  eonrt,  bat 
must  be  rejected :  it  is  not  proved^ to  be  bis 
hand  by  any  that  ever  saw  him  write ;  neither 
hath  any  body  heard  him  own  it  to  be  his. 

Mr.  Aftdiey,  My  lord,  1  beg  lottve  to  say  * 
few  words  in  support  of  this  okijiection.    We  do 
not  know  what  is  the  purport  of  this  paper,     t 
daresay,  Mr.  Hungerford,  as  well  as  myielf, 
hath  not  seen  one  tittle  relating  to  it  wrbnlsNi* 
ever;  but  I  hope,  for  the  sake  of  evidence,  the 
sacred  and  eternal  rule  of  evidence,  that  aiiiaiia* 
tude  of  hands  shall  not  iro  for  proof,  where  « 
person  is  charged  with  a  capital  offence.    We 
shall  in  due  time  endeavour  to  lay  before  tiae 
Court  several  material  ol>jections  to  the  credit 
of  some  of  the  witnesses ;  but  at  present  vpe 
must  suppose  them  unexcefitionahle,  asid  cMia- 
sider,  with  respect  to  tiiis  single  point,  whether 
this  paper  is  sufficiently  proved  to  be  his  hand.* 

*  As  to  Comparison  of  0andS|  s^e  f  ok  9»  p. 
865,  and  vol.  12,  p.  396. 
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wMagt  «•  ai  to  be  tmd,  Mrs.  MtMn  and  Um 
iMWiyiri  bate  endeavonredt  by  a  jumbliag 
endmwe.  Id  pi«f  e  tbe  ulentky  of  Ih^  p^pent 
mi  t»  himd  Uwib  down  from  one  to  aootber : 
ht  bow  flo  tbey  appear  to  be  of  the  priaoner't 
iMBd-wiiliag?  Mr.  Doyle^  aavi,  fooHteen  or 
iAeoB  yean  ago  be  was  lus  cierk;  that  five 
yssfs age  he  rcoeived  letters  from  him;  and 
tbal  be  chiefly  finrnded  hisispinioB  that  it  was 
lbs  prisotter's  hand  writing,  beeaose  he  bad 
sompuMl  it  with  those  letters,  aad  that  4be 
bands  wese  alike:  and  yet 'those  letters  with 
wbicfa  be  compared  this  paper  be  bath  not  in 
SMTt  to  piofhice.  This  is  tbe  Mihstanoe  of 
Pwlcy^  evidence. 

ny^  lord,  I  humbly  insist,  that  this  is  not 
ssftfspot ;  and  if  comparison  ef  bands  wna  to 
be  sfideBee,  sprely  this  wonld  not  do,  unless  he 
pisdnoed  those  papers,  on  which  he  ewns  he 
ImmM  his  opinion.  I  rsfcr  it  to  the  jury, 
whether  he  may  not  possibly,  nay  pvobablv, 
nake  nn  erroneous  judgment.  Shall  a  man  be 
haliPTrd  out  of  his  life,  because  the  witnem  saw 
him  write  fifteen  years  ago,  and  reoeived  ktters 
frws  him  five  yearn  sgo  ?  Is  eny  thing  more 
sbsngnablc  than  a  man's  iiand- writing  f  Can 
siibcraf  yon.  Gentleman,  teke  upon  you  to 
aay»  what  b  or  is  not  your  writing  alUr  so 
grnat  a  leogth  of  time  ?  Would  not  the  difie* 
asnlsubiecli,  tbe  one  a  common  letter  of  busi« 
nffs,  the  other  a  treasonable  sebeme,  make  a 
aaniU»le  variatioB  even  in  a  man's  usual  oba* 
mmer? 

The  eaae  of  my  tody  Carr  is  reported  in  8i- 
dsrfin,  fel.  419,  aad  was  upon  an  indictment  of 
ptrfury,  an  ofienoe  of  a  much  lower  nature 
iban  what  this  gei^Ueman  is  now  tried  for: 
There  a  witness  swore  he  believed  tbe  paper 
pmdaeed  in  court  lo  be  her  hand- writing,  yet  it 
did  not  amount  to  such  a  proof  as  to  make  her 
giAlty  :  Nay,  tbe  Court  said  expressly,  that  it 
was  act  evidMoe,  and  should  not  be  admitted ; 
and  aocordiBgly  she  was  aoqnitted.  But  tbe 
bighast  aolbority  is  what  Mr.  Uungerford  hath 
BMsed,  the  act  of  parliament  for  tbe  reversal  of 
the  attainder  of  colonel  Sidney ;  and  we  have 
a  wftneos^bere  readj^,  that  examined  it  with  the 
mesrd,  tBat  proves  it  to  be  a  true  copy.  Al- 
gemoo  Sidney  was  attainted^  high-treason  fay 
similitude  of  banda,  and  that  waa  the  reason  of 
tee  reversal. 

The  two  next  witnesses  are  Mr.  I>elafaye 
and  Mr.  Stanyan,  gentlemen  of  honour,  and 
thai  would  not  strain  a  point  upon  any  aooouat 
vhateocver.  Mr.  Delal'sye  doth  not  know 
whether  this  paper  was  on  the  table,  when  Mr. 
vas  examined  before  the  birds  of  the 
al,  or  no;  Mr.  Stanyan  mys,  be  was 
rbat  nesser  tbe  table,  and  lie  takes  the 
that  is  now  produced  to  be  tbe  same 
that  was  anfftn  the  table  in  the  room  be. 
tbe  leads  af  ite  council,  when  Mr.  Layer 
then;  hgcaaaiL  whea  it  was  produced 
and  shewn  to  bim,  lie  mid,  I  should  have 
arma  that  shooM  be  lodged. 

Mr.  Stanyan  awns,  that  he  never  was  asked 
the  fiaeiiwn,  whither  ilww  his  haa^-wtilkig 
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or  BO?  Howtfaitoahouldhedeliy  it,iftt 
never  put  to  bim  ?  And  therefore  toasy,  be- 
cause be  did  not  deny  a  questkm  that  was  never 
asked  bim,  that  that  shall  Import,  as  to  this 
partioniar  matter,  a  oonfemion,  is  to  me  strange 
and  unaccountable !  The  natunl  senae  of  tbe 
prisoner's  wonis,  as  proved,  is  no  more  than 
tbh :  No,  if  I  luid  writ  it,  I  should  have  rather 
wrote  arms  that  should  be  lodged,  than  arma 
that  Were  lodged.  Therefore,  my  lord,  Wh 
humbly  apprehend  th^  have  not  given  evi* 
denoe  m  this  oase,  siAcient  evidenoe  to  so|k 
port  tbe  reading  of  those  papers. 

Your  lordahipB  are  now  to  lay  down  a  per- 
petual rule  of  evidence :  for  latest  posteti^  will 
pay  aiust  regard  to  tbe  present  determinations; 
aad  if  comparimn  of  bands  in  4bis  case  be  al- 
lowed as  evidence,  tbe  mme  rule  nmst  for  ever 
hoM  in  all  parallel  oases;  and  6od  knawa 
what  amy  be  tbe  oonaequenoe  ofauch  a  revo* 
hrtion,  or  who  may  he  afeoted  by  it. 

Serj.  Fengelfy,  Mv  lord,  we  hope  4hat  nol- 
withstanding  what  kath  been  obfectcd  to  the 
readiojif  of  this  paper,  we  'think  it  profier  to 
have  it  read:  tboe^h  they  have  mentioned 
some  easm  for  to  mamtain  tiieirobjectioes,  yet 
tbe  latter  authorities,  and  tbe  constant  course 
of  evidence  since,  es  we  think)  are  directly 
withua:  astbeoaaeofmylardPretftoo^whera 
eight  or  nine  of  tbe  judges  were  present. 

In  the  caae  of  the  boy  Carr,  there  is  that 
opinion  iasisled  on  ^ten  at  the  end  of  the^cafe 
in  a  short  utiiutelligd>l^  manner. 

(Here  Mr.  Fluogerford  interrupted.) 

Mr.  Hufnger/ord.  hly  lord,  I  do  net  know 
whether  we  sliall  be  at  hberty,  when  tbe  king% 
counsel  have  done,  to  tend  the  act ;  and  there- 
fore I  offer  it  to  your  lordship's  considerstioe, 
whether  we  shouM  not  read  it  now  f 

jL.  C.  J.  Read  the  act  of  pal-liameat. 

Mr.  KeUlhof.  Call  Mr.  Theedam. 

Alt*  Gen,  9f  e  are  apprised  of  that  act  of 
parliament ;  I  have  an  examined  copy  of  that 
act ;  but  we  a^iprebeod  it  will  not  come  up  te 
what  they  cite  it  for. 

Mr.  Keteibejf.  We  have  five  actsof  parlia- 
ment  that  we  have  examined  with  tbe  recolrds  ; 
we  did  not  know  where  they  would  shoot  at 
us,  aad  therefore  were  reaolved  te  be  armed 
cap- a- pee. 

Serj.  Fehgeify.  As  to  my  lady  Carr's  case, 
it  will  be  bard  to  mamtain  that  opiaion,  becaoaa 
the  letters  they  produced  were  not  in  the  di- 
rect instance  of  the  perjury. 

Even  the  act  of  parliament,  which  they  pnn 
dooe,  it  takes  notice,  that  a  paper  was  found  in 
tbe  cloaet  of  Mr.  Sidney,  and  was  read,  with- 
out proving  it  to  be  his  own  hand- writing:  ia 
Ibis  paper  found  without  any  owning  and  ao* 
ktwwledgiog  it  by  the  prisoner  P  is  nottbia 
neper  delivered  by  Mr.  Layer  himself  to  Mm, 
Mason  P  Had  not  he  this  paper  in  bn  custody, 
and  it  proceeded  from  bim  P 

In  tbe  case  of  my  kMrd  Preston,  there  werea 
great  number  of  ioilgea,  my  lord  chief  justiea 
Hohylstdohierjuatme  FoHasfoaiUndotheief 
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there  tbe  ifidtctinent  of  my  lord  Preston  was 
bis  adhering^  to  the  kingp's  enemies;  and 
amongst  other  overt  acts  alleged,  his  carrying 
several  papers  of  instructions  to  inform  the 
French  king  bow  to  attack  the  kingdom  :  Mr. 
Warer,  who  bad  been  an  nnder  secretary  to  my 
lord  Preston i  swore,  that  be  beliered  some  of 
those  papers  to  be  like  the  lord  Preston's  band, 
and  they  were  all  read  in  that  case  by  the  opi- 
nion of  the  whole  court,  though  they  were  the 
very  express  o?ert  acts  alleged  in  the  indict^ 
ment  itself:  how  doth  this  stand  here,  sup- 
posing no  use  is  made  of  the  evidence  of  Mr. 
Doyley  f  When  this  paper  is  shewn  to  Mr. 
Layer  himself,  before  the  lords  of  the  cooncil, 
and  was  mentioned  as  a  paper  of  his  own  writ- 
ing, and  he  is  asked  bow  he  came  to  write 
arms  that  are  said  there  to  he  lodged ;  bis  an- 
swer is,  I  should  have  wrote,  arms  that  should 
be  there  lodged ;  is  not  this  sufficient  evidence 
to  prove  a  coniemion  ?  Doth  not  this  amount 
to  an  evidence  of  his  confessing  it  to  be  bis  own 
writing  f  So  here  is,  as  we  apprehend,  the 
evidence  not  only  of  the  thmg  itself,  bat  like- 
wise the  prisQiier's  own  declaration,  that  he 
was  the  person  who  wrote  it.  In  sir  Henry 
Vane's  case,  the  warrant  given  in  evidence 
agnast  him  was  proved  only  by  witnesses  who 
bdieved  it  to  bebis  hand ;  but  here  is  a  particu- 
lar fact  which  (we  apprehend)  amounts  to  a 
confession,  and  is  a  proper  evidence  for  the  jury 
to  consider  of,  whether  this  be  not  a  confes* 
sron. 

Att,  Gen.  My  lord,  I  apprehend  that  we 
have  given  very  proper  evidence  to  entitle  us 
to  read  this  paper :  my  k>rd,  I  beg  leave  to  ob- 
serve first,  that  it  hath  been  proved  that  this 
paper  was  found  amoos^  the  papers  which  the 
prisoner  delivered  to  Mrs.  Mason,  to  be  kept 
for  him,  which  were  seised  in  her  lodgings,  as 
the  witnesses  have  before  aoaoainted  your 
lordship,  and  if  that  were  all,  this  paper  must 
be  read.  As  to  that,  the  lord  Preston's  case  is 
direct  in  point,  and  so  determined  by  six  or 
seven  judges,  viz.  that  papers  found  in  the 
possession  of  the  prisoner  may  be  read  without 
further  proof.  But  we  insist  that  this  paper  is 
legally  and  regularly  proved  to  be  his  writing 
by  the  evidence  of  Mr.  Doyley,  and  the  pri- 
soner's own  confession;  the  counsel  for  the 
prisoner  have  mentioned  lady  Carr's  case,  and 
the  act  for  the  reversal  of  the  attainder  of  col. 
Sidney,  and  say  they  have  a  great  many  other 
cases  to  the  same  purpose. 

I  defy  them  to  shew  any  one  single  case, 
wherein  it  has  been  determined,  that  proof  of  a 
person's  hand  by  a  witness,  who  swears  he  has 
seen  him  write,  and  knows  his  hand,  and  be* 
lievei  the  paper  produced  to  be  of  bis  hand- 
writing, is  not  a  sufficient  proof,  in  a  criminal 
prosecution,  that  that  paper  is  such  a  person's' 
band,  before  my  lady  Carr's  case :  if  that  case 
does  aupport  the  opinion  they  have  laid  down : 
in  all  actions  such  evidence  bath  been  con^" 
stantly  allowed ;  then  1  should  be  glad  to  know, 
what  law  or  what  reason  has  made  a  difference 
^B  to  such  evidcooe^  between  civil  actions,  and 


criminal  or  capital  prosecutions.  As  to  roy 
lady  Carr's  case,  the  book  is  very  dark  and 
obscure  $  I  believe  the  prisoner's  counsel  can** 
not  make  it  support  what  they  now  contend 
for. 

Lady  Can*  was  indicted  for  perjury,  sup- 
posed 10  be  committed  in  an  answer  sworn  by 
her  before  a  master  in  chancery :  what  is  there 
said  about  a  letter,  does  not  appear  at  all  to  re* 
late  to  the  case  there ;  and  if  any  judge  did  lay 
down  such  a  position,  as  has  Men  mentioned* 
by  the  other  side,  the  meaning  must  be,  that 
an  answer  on  oath  shall  not  he  falsified  by  a 
letter  only  under  the  party's  hand ;  and  that 
such  a  letter  should  not  be  a  sufficient  evidence 
to  convict  him  of  perjury. 

As  to  the  case  of  col.  Sidney,  it  is  very  weH* 
known  that  he  was  a  gentleman  of  quality,  and 
in  his  study  a  writing  was  found,  viz.  A  Ge- 
neral Treatise  of  Doctrines  and  Positions,  which 
were  very  distasteful  *to  the  then  government, 
writ  in  answer  to  a  book  formerly  published. 
It  was  not  a  scheme  for  raising  a  rebellion,  nor 
was  it  designed,  for  any  thing  that  appeared, 
that  it  should  go  out  of  bis  own  doset,  but  bis 
papers  being  seized,*this  paper  was  found  there 
among  them  ;  aod  for  tliis  he  was  indicted  of 
bigb-tr^asoD.  It  was  j^erally  thought  ex- 
tremely hard  to  make  his  having  by  him  sooh 
a  general  tract,  writ  in  answer  to  a  particular 
b<Mk,  and  kept  private  in  his  closet,  an  overt- 
act  of  treason.  However,  he  was  found  guilt^r, 
and  attainted.  No  wonder  then,  when  this 
came  into  pariiament,  that  they  resented  thia 
proceeding,  and  reversed  bis  attamder.  And* 
the  reasons  recited  in  this  act,  as  inducements 
for  this  reversal,  are  accumulative ;  every  step 
taken  in  that  proceeding  is  complained  of,  and' 
there  is  not  stress  laid  only  upon  the  proof  of" 
this  paper,  but 

The  act  recites,  «<That  col.  Sydney,  by 
means  of  an  illegal  return  of  the  jury,  by  de- 
nying him  his  lawful  Challenges  to  the  jury*' 
men,  for  want  of  freehold,  and  without  suffi- 
cient legal  evidence   of  any  treasons  com- 
mitted by  him,  there  being  produced  a  paper 
found  in  his  closet,  supposed  to  be  bis  band« 
writing,  which  was  not  proved  by 'any  oner 
witness  to  be  written  by  him ;  but  the  jorv 
was  directed  to  believe  it  by  comparing  it  with 
other  writings  of  bis  r  and  besides  that  paper 
80  produced,    there  was  but  one  witness  to 
prove  any  matter  against  him,  and  by  a  partial 
and  unjust  construction  of  the  statutes  of  trea- 
sons was  most  unjustly  attainted."    And  then 
the  act  reverses  the  attainder.    Surely,  if  tbe» 
nature  of  the  evidence  we  have  given,  to  prove 
this  paper  to  be  the  prisoner's  liand,  is  con- 
sidered, it  sunds  clear  of  any  material  olgeo-*- 
tion  that  can  be  raised  from  that  act.    This  im 
not  barely  proved  by  a  comparison  of  hantia  ^ 
here  is  a  witness,  that  often  saw  diim  writer 
swears  it  to  be  bis  band- writing:  there  was  » 
multitude  of  papers,  some  offered  to  be  proved 
by  similitude  of  hands,  and  every  one  of  themr 
was  read  in  my  lord  Preston's  case. 

Bevides,  beie  is  that^  which  I  beg  lei|ve  te 


SB5] 


Jhr  High  Treiuen. 


A.  D.  nt^ 


[206 


insist  opOD,  as  a  confession  by  Mn  Layer,  that 
this  paper  was  his  writiDg;  if  the  qaesUon 
froposed  to  the  prisoner  by  the  lords  of  the 
coooeil  and  his  answer  are  considered,  it 
inouDts  to  a  plain  confession  of  it ;  therefore 
we  roost  insist  on  it,  that  we  hav^  giren  a  soffi- 
dent  evidence  for  the  reading  of  this  paper ; 
tad  I  hope  we  shall  hare  yonr  lordship's  di* 
faction  that  it  shall  be  read. 

Here  some  other  of  the  king's  ooaniel  of- 
fered to  speak. 

L  C.  J.  If  there  was  any  occasion,  yon 
should  be  heard ;  hot  there  is  no  occasion. 

It  is  proved  bv  the  witnesses  that  these 
upen  were  in  Mr.  Layer's  possession,  that 
sedefiTered  them  to  Mrs.  Mason,  that  she 
loeked  them  op  in  her  trunk,  sealed  as  they 
«m  delivered  to  her  by  Mr.  Layeis  &»<!  afler- 
vinl  taken  ont  of  her  trunk  by  the  messen- 
pn,  10  that  if  they  rest  it  here,  and  no  other 
cridenoe  had  been  given;  the  papers  ought 
to  be  read,  as  being  his  papers,  which  he  onoe 
Ind  io  his  possession,  if  nothing  else  had  been 


Can  any  thinff  in  the  world  be  an  authority 
SMie- express  than  that  of  my  lord  Plreston, 
shere  all  the  papers  which  were  in  his  custody, 
aad  taken  out  or  his  custody,  were  read  without 
ipj  offi?r  of  proof  tliat  they  were  his  hand. 

ind  then  consider,  this  goes  further ;  it  is 
Mtoaly  a  paper  found  in  his  custody,  but  it 
V  a  paper  written  with  his  own  hand !  How  do 
yoQ  prove  that  ? 

The  master  of  this  |;ent]eman  tells  you  he 
was  bis  derfc,  lived  with  him  two  vears ;  af- 
larvardshe  received  letters  from  him  about 
konittis,  which  business  he  did  according  to 
the  direction  of  those  letters,  and  was  paid 
jnnoiirably  by  him  for  it,  and  that  he  believes 
it  to  he  bis  hand.  If  they  had  gone  no  further, 
Mhody  oouM  baTO  doubted,  but  that  according 
te  the  nsoal  course  and  rule  of  evideoce  it 
M^t  to  be  read.  Then  they  make  an  objec- 
lita,  and  ask  bow  long  it  is  since  he  was  his 
cM?  Why  abont  14  or  15  years  ago :  his 
^tadfliay  £e  altered  in  that  time  very  much : 
jhcrefore  how  csan  yon  swear  it,  when  it  is  so 
WafMce,  that  it  is  his  hand  ?  Why,  says  be, 
i  mme  I  have  received  letters  from  him  five 
*  ycus  ago ;  1  dealt  for  him  as  his  ageot ;  this 
fndeman,  Mr.  Layer,  was  my  client,  he  sent 
ktten  to  me,  and  the  characters  of  the  letters 
|bave  compared  with  this  paper,  and  from 
hcsce  it  is  I  bdieve  that  his  character  is  not 
jbiaged.  How  do  you  know  be  writ  those 
ktters?  I  answered  those  letters,  and  they 
Vfie  abont  business  which  I  did  for  him,  and 
^'Wirards  he. paid  me  very  honourably  for 
1^;  and. therefore  I  believe  they  were  his  writ- 
^«  and  thecefore  I  believe  be  hath  not  changed 
his  cbataeter ;  and  upon  the  whole  matter, 
i*3[i  be,  I  verily  believe  it  to  be  his  own  hand- 
*ntiot^.  Conttder,  this  is  confirmed  by  his 
^a  eoofessioii ;  but  if  it  had  been  an  inde- 
J**wil  evidence,  it  is  an  evidence  sufficient 
"*!•  have  had  this  paper  read;  becanaa  if  a 
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man  says  he  verily  believes  it  to  be  i^is  hand- 
writing,  it  is  always  allowed  to  be  read.  You 
did  ask  him,  but  upon  what  grounds  do  you 
believe  his  character  is  not  changed  ?  Why, 
says  he,  I  do  principally  believe  it  from  the 
letters  I  received  from  him,  which  1  should 
have  doubted  on  the  hand,  which  he  writ  14 
years  ago,  whether  it  was  changed  or  not ;  and 
I  believe  it  is  not  changed,  because  it  is  agree* 
able  with  the  characters  he  writ,  when  he  was 
my  clerk ;  and  upon  the  whole,  1  believe  it  to 
be  his  hand -writing. 

Then  they  tell  you  of  an  examination  of  this 
gentleman  before  the  lords  of  the  council ; 
when  they  asked  him  about  arms,  he  knew  no- 
thing of  them  ;  then  they  shew  him  this  paper, 
and  ask  him,  how  came  you  in  a  scheme,  all 
of  your  own  hand-writing,  to  say,  arms  that 
are  provided  f  What  was  more  natural  than 
for  him  to  say,  here  is  s  paper  that  doth  men* 
tion  it,  1  deny  it  to  be  my  hand-writing  ?  But 
he  was  so  far  from  denying  it,  that  as  the  plain 
sense  and  import  of  the  words  spoken  must  be 
understood,  he  owns  it  to  be  his  hand. 

It  is  a  mistake,  says  he,  I  should  have  writ 
which  should  have  been  proyided. 

How  should  he  have  writ  that,  if  he  bad  nol 
writ  the  other  ? 

So  considering  the  whole  eontextore  of  the 
business,  and  course  of  proceeding,  it  is,  and 
I  believe  none  can  doubt  it,  as  plainly  proveffl 
to  be  his  own  hand-writing,  as  if  he  had  said 
in  so  many  words,  it  is  my  hand- writing.  Tl 
must  have  been  read  as  a  ptiper  found  in  bib 
custody.  The  other  evidence,  that  is  given  Co. 
the  jury,  will  be  a  matter  proper  for  their  con- 
sideration ;  but  if  that  evideoce  had  not  been, 
they  mi^t  have  been  read ;  they  offer  that  as 
of  greater  import,  because  it  is  of  the  prW 
soner's  own  band-writing. 

You  tell  us  of  the  lady  Carr's  case,  which 
was  an  extraordinary  case,  when  she  in  her 
answer  in  chancery  swore  that  it  was  not  her 
hand,  they  come  to  convict  her  of  perjury,  by 
proving  it  to  be  her  hand  by  a  letter  they 
produced. 

Gentlemen,  there  is  no  pretence  to  make 
this  a  question.  Do  you  think  that  the  papers 
wh|<:h  you  offer  shall  convict  this  woman  of 
perjury  ?  No ;  when  she  had  sworn  it  was 
not  her  band,  they  come  to  prove  it  by  a  wit- 
ness that  says  he  believes  it  to  be  her  hand, 
because  they  produce  a  letter,  which  they  say 
is  her  hand.  Upon  this  the  Court  determines 
that  this  evidence  should  not  be  allowed  ;  that 
is,  that  it  could  be  of  no  consequence  to  falsify 
any  paatter,  which  she  had  declared  upon  oath. 

But  as  this  case  is,  sure  there  is  not  the  least 
doubt  but  if  the  proof  of  his  hand  had  been 
out  of  the  case,  it  must  be  resd  as  a  paf>er 
that  was  in  his  custody,  and  taken  out  of  the 
custody  of  one,  with  whom  he  had  deposited 
it,  which  is  proved  beyond  all  contradiction. 

And  in  the  case  of  my  lord  Preston,  and  in 
a  thousand  cases,  it  hath  been  so,  and  never 
was  denied. 

True,  if  they  oome  and  say,  is  thiahishaad  F 
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them  the  v^tch-word,  are  to  w^i  JOji^  into 
tbe  parkJ 
r  18.  So  here  being  two  bodies  of  men  tl^us 
gotten  together  the  first  night,  viz.  one  on 
Tower-hill  and  the  other  in  8t^  James's- park, 
(besides  onr  friends  at  the  artillery  in  H^de- 
park.)  The  next  morninor,  if  not  sooner,  let 
cpir  general  order  a  detacnment  to  tincoln's- 
inn-fields,  and  some  cannon,  to  be  p)ace<|  op 
tbe  terras  of  the  garden  there,  lest  the  enemy 
come  in  there  between  St.  James's-park  and 
the  city. 

19.  A  proper  captain  miust  be  appointed  to 
head  the  wateripen  belonging  to  the  xham^s^ 
and  previous  to  the  day  of  execution,  he  must 

^appree  with  the  doke's  bargeman,  thai  upon  tbe 
least  notice  to  be  given  them,  that  they  alarin 
aU  tbe  watermen,  and  bring  them  to  a  ren(iez- 
Tous  tbe  same  hour  of  nine  that  ni^ht  of  exe- 
cution, and  thb  captain's  rendezvous  ijsujst  be 
at  Greenwich,  where  he  must  seize  t*be  ma- 
gazine of  pawder,  and.  tal^e  out  such  part'  of  it 
as  each  man  will  carry,  then  blow  up  th^  rest ; 
march  from  thence  to  the  Tower,  and  join  his 
men  with  the  general  there,  to  whom  ^e  must 
first  send  a  messenger  with  the  watch  word, 
and  an  account  of  his  numbers. 

20.  Some  time  before  executioui  the  general  to 
send  a  messenger  to  particular  men  in  oie  coun- 
try, that  they  rise  in  their  respective  counties 
upon  the  first  news  of  what  is  done  here. 

SI.  An  officer.  See.  to  go  to  Richmond,  and 
at  the  exact  hour  of  nine  to  seize  upon  priuce 
Fritty  Man,  and  bring  him  away  to  South  warlii 
to  some  particular  place  appointed,  where  an 
agent  from  the  general  must  meet  them  witfi 
his  further  orders. 

Seij.  Pengelly,  We  read  this  as  aii  evidence 
that  cannot  be.  mistaken,  which  is  &il  of  his 
own  hand- writing. 

Att,  Geu,  My  lord,  we  apprehend  that  this 
cpnfirms  what  both  the  witnesses  have  sworn. 

Serf.  Pengellv^  We  shall  now  produce  some 
receipts  suracribed  by  the  name  of  James  U. 
and  pray  that  they  may  be  read,  these  were 
likewise  among  those  papers,  as  hath  been 
proved  in  the  manner  you  have  heard  already. 

C/.  of  the  Cr,  reads  one  of  them. 
« I  acknowledge  to  have  received  from 
<  the  sum  of  which  snm 

*  f  promise  to  repay  with  an  interest  lor  it  at  the 

*  rate  df  per  annnro.  James  R.' 

L.  C,  J.  They  are  not  read  as  if  proved,  the 
hand  is  not  proved,  but  as  papers  found  on  him. 

SoL  Gen.  In  my  lord  Preston's  case,  his 
lordship  was  taken  m  the  hold  of  a  ship  Iviog 
upon  the  ballast,  and  Ashton  there  near  him, 
and  between  his  lordship  and  Ashton  was  found 
lying  also  upon  tbe  ballast,  a  packet  of  papers 
which  Ashton  snatched  up,  and  put  into  his 
bpsom,  from  whence  they  were  presently  taken ; 
two  seals,  which  appeared  to  be  nw  lord  Pres- 
ton's, when  he  was  secretary  of  state,  were 
found  iying  near  to  the  papers.  Upon  this 
pnwf  those,  paMca  we»  rea^  as.  evidence 


against  my  lord  Preston,  without  aoy  proof 
made  of  their  beiqg  his  l^iyid  writing,  m  order 
to  tne  reading  of  thekh. 

Mr.  Hungerford.  }Hy  lord  Prestoq  wap  tal^ 
on  board  a  ship  going  to  France,  tbeiiTif  i^ar 
with  England,  these  papers  were  found  in  tb^ 
bosom  of  l^r.  Ashton,  who  was  going  with  him ; 
my  lord  endeavoured,  so  far  as  he  coul4,  to 
throw  them  ov,er-board:  The  ofiencedid  qpi 
turn  upon  the  papers  beine  writ  by  my  lord 
Preston,  or  not  i  i0  niy  lord  Preston's  ca^e  tl|^ 
papers  contained  a  discovery  of  the  conditioo 
of  the  fle^t  anu  ^ajrrisons  of  England  anj 
ifrance,  in  order  to  enable  France,  to  mvad^  us ; 
it  signified  nothing  who  wri^  the  papers,  th||» 
crime  was  the  najiring  them,  knowing  thi|t 
contents  of  them,  and  endeavouring  to  Qarry| 
them  to  France,  so  the  circumstancea  o^  ipj 
lord  Preston  widely  (fifier  from  this. 

Mr.  Keielbey.  I  beg  leave  to  mentio^  po- 
ther thing,  there  the  papers  were,  found  m  fh^ 
custody  of  my  lord  Preston  ;  here  they  Yer<^ 
found  m  the  cui^ody  of  a  third  persoii^  ^bf^so 
evidence  we  shall  controvert,  by  ^  qumber  of 
witnesses,  when  it  comes  to  our  turn.  1  be* 
lieve  it  will  appear  that  some  of  the  papers  were 
found  on  the  table  In  mv  lord  Preston's  Ga^e» 
and  others  taken  out  of  his  pocket. 

SoL  Gen.  Koj  tliey  were  first  found  lyJiMT 
on  tJie  ballast, 

Mr.  Keielhey.  What  were  found  on  Ashton» 
and  taken  out  of  his  bosoms  wer^  >^n  lying 
on  tbe  ballast ;  bat  there  wer^  o|h|er  liagera^ 
seized  M  that  time. 

SoU  Gertf  They  were  the  same  papers  t)>at 
were  afterwards  taken  out  of  Ashton's  bosodi^ 
which  were  read  as  evidence^ against  my  lord 
Prestpn  upoa  the  circumstances.  1  have  men- 
tioned. 

Mr.  Kefelb^^  Aa  1  remember*  eome  of  thciii^ 
were  foiind  on  the  toble  in  the  cabin. 

Just.  Evre,  No,  they  were  on  the  ballaal  iia 
the  hold  of  the  ship. 

X.  C  J.  Yon  say  that  they  werefband  in  vf^y 
lord  Presiton's  posse^on,  and  not  in  the  pba- 
session  of  Ashton ;  you  say  my  lord  Prestoa. 
had  no  counsel^  but  you  know  it  is  the  Outy  of 
the  Court  not  to  suffer  any  thing  to  be  read  ii» 
evidence  that  ought  not.  Yoq  sfiy  you  ahajl 
controvert  this  mattei',  and  give  an  answer  to  it^ 
and  that  it  appears  they  wer^  not  in  his  cuatodjr, 
they  were  taken  out  of  this  witness's  custody^ 
and  under  his  seal,  and  therefore  the  diflerence 
it  makes  is  nothing  at  all.  Besides,  the  proof 
in  my  lord  Preston's  case  is  not  so  stronfj^  as 
the  proof  of  tlie  scheme  against  the  prisoner, 
because  the  scheme  is  proved  te  be  bis  owt\ 
hand  writing,  which  was  not  in  the  case  of  my 
lord  Preston. 

Mr.  Ketelbey.  My  lord,  will  not  ^or  lont« 
ship  think  it  necessary  that  they  give  further^ 
evidence  that  they  are  bis  papers  before  tbey 
are  read?' 

L.  C.  J.  Read  them. 

CL  of  the  Cr.  "  I  acknowledge  to  have  re* 
ceived,"  &c.  here  are  ten  of  them,  that  are  tttA, 
same. 
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8erj.  Pengtlly,  Mr.  iStanyan,  do  yoii  re- 
member whether  any  questions  were  asked  him 
whb  relatioD  to  those  receipts? 
.  Stanton.  What  I  recollect  is  this :  upon  the 
lords  asking'  Mr.  Layer  the  meaning  of  those 
receipts  sififned  by  the  Pretender,  and  what  use 
hcmadeonbem,  he  said, "  that  during  the  time 
be  was  at  Rome,  he  ha4  settled  a  corre8|>f)H- 
dcBce  with  sir  Wilfianl  £lHs,  anj  soitae  time 
afterwards  he  writ  to  sir  William  Ellis  accord- 
ing to  the  directions  he  gave  hitai,  and  he  told 
bmi,  if  he  cooUl  send  any  receipts  signed  by 
his  msjesty,  or  the  kinr»  as  he  called  him,  he 
thsBj^ht  money  might  be  raised  upon  them  for 
cttTyiog  on  the  eause^''  thdse  were  the  words, 
as  near  as  I  can  remember. 

Att,  Gen,  Mr.  Delafaye,  was  yon  by  ? 

Mr.  Keielbey.  It  was  for  rainn|y  moneV  to 
csny  on  his  cause,  you  itaean  sir  William 
EOis'scauafe?— 5<aims.  No,  Sir. 

Mr.  Hungerford,  tie  ackkiowledged  to  hare 
taoaved  them  from  sir  WiUiakn  Ellis  ? 

Slen^n,  Yes. 

Mr.  Kettlbey.  Yon  sud  he  owned  he  had  thiem 
fromi  sir  Williani  Ellis,  having  settled  a  cohnes- 
Mdeooe  with  him,  that  money  might  be  raised 
by  these  to  carry  on  his  cause ;  he  told  yob  be 
hoi  bosioesb  to  do  for  sir  William  Ellis  ? 

Stmman.  No.  I  know  nothing  of  sir  Wil- 
liuB  Ellis's  business,  but  that  he  had  appointed 
ts  correspond  with  sir  William  Ellis,  and  sir 
WQIiam  Ellis  ^faf  e  him  his  address  bow  to  di- 
ved to  hiai,  and  he  acknowledged  to  have  re- 
eawed  a  letter  or  letters  from  sir  William  Ellis, 
in  the  name  of  Jones,  and  that  he  writ  to  him 
IB  answer  to  them. 

Mr.-  Ketdbi^,  Are  y  oo  sure  as  to  ihose  wbhls, 
sr  eoly  to  the  purport  of  them  f 

Stamgan.  1  think  they  areneAr  the  words, 
bat  I  ana  anre  tfieyare  the  purport  of  them. 

Mr.  KeUSbey*  Was  it  reduced  into  writing  P 

Assyon.  It  was  reduced  into  writing  in  thb 
■teoer.  It  was  a  very  long  ezatninatibn, 
aks«t  fear  or  five  hours. 

Mr.  Keielbejf.  I  ask  you,  wbeUier  it  was  re- 
dneed  into  writing? 

SUutjffm.  Yes,  it  wafe ;  the  lords  sent  to  tne 
ti  assist  Itr.  DeUfaye,  upon  Mr.  Layer's  being 
aamiDlMl:  Mr.  Delaihye  took  the  heads  of  the 
SBSitions  propounded :  and  I  sat  near  the  table, 
Jsoked  oTer  Mr.  Delafaye;  attended  tp  the 
tioos  sM  answers;  so  tbstwe  could  set 
another  right  when  we  came  to  cbnsider 


Mr.  Ketdbeff.  This  you  wrote,  was  it  read 
mrib  tfaenrtsoner? — Stanyah,  No. 

Mr.  Keicllfey.  Do  you  believe  the  prisoner  at 
die  loLr  saw  you  write  ? 

j^axyofi.  Yes,  1  believe  he  saw  us  write. 
^  Mr.  Ketethey,   Do  you  l^lieve  he  iboug:hi 
Jby  person  was  takibfl^  his  confession  in  writ- 
iur  ?— ^^amfaa.  I  thioK  it  cannot  be  otherwise. 

ilr.  Keteihey.  I  ask  you,  do  you  believe  that 
|fr.  hAjer  Jcoew  that  you  was  taking  his  con- 
fiaioaai  that  time? 

SUM^an.  The  lords  spoke  thus ;  t^ray,  take 
rndke,  and  then  take  do^n  such  a  ihiiig>  and 


(such  a  thing;  and  I  believe IHr.  Layer  heard 
them  say,  Take  down  that,  and  take  down  tbak. 
Mr.  Ketelbey,  Was  it  ever  known  for  one  to 
take  down  the  questions,  and  thie  other  the  an- 
swers ;  and  then  to  compare  them  together,  in 
order  to  make  a  confessipn  ? 

Siangan,  No;  Mr.  I)elafaye  wrote  down 
the  questions  and  answers. 

Mr.  Hungerford,  How  was  the  position  pf 
Mr.  Layer,  with  respect  to  you ;  was  your  back 
or  face  towards  him  ? 

Stanyan,    It  was  on  one  side. 

Mr.  Hungerford.  Was  you  in  the  room  when 
Wr.  Layer  c^m'e  in  firsl  ? 

Stnnyan.  1  was,  1  called  on  Mr.  Layer  by  tb's 
lords'  order. 

Mr.  Hungerford.  Was  It  ever  read  to  him  ? 

Slant/an.  No. 

Mr.  Hungerford,  Was  it  drawn  up  in  form, 
so  that  you  might  call  it  an  examination  ? 

Stanyan.  1  will  tell  you  what  we  understood 
by  it ;  it  was  the  minutes  of  an  examination  to 
he  dVawh  ou\  in  form :  but  the  lords  finding 
Mr.  Layer  not  so  candid  anid  ingenuous  as  thej 
ihodgbt  he  would  have  been,  did  not  ask  him 
to  sign  it :  and  we  only  make  use  of  it  to  re- 
iresh  our  memories. 

Mr.  ketelbevf  tie  Calls  it  an  examination*, 
ktiA  ft  Ajipears  by  what  Mr.  Stahyan  saith,  thai 
he  and  Mr.  Delafiiye  took  it ;  one  takies  one 
part,  and  the  other  takes  another  part.  , 

Sol.  Gen.  He  did  not  say  any  such  thing. 

Mr.  Ketelbey.  His  confession  was  never 
read  over  to  hiol. 

Sol,  Gen.  Mr.  Skanyan,  wheb  the  lords 
dtri^t'ed  Mr.  Delafaye  and  you  16  wt-he  this  or 
that  particular  thing,  was  the  prisoner  so  near 
that  m  your  apprehension  he  might  hear  their 
lordships  give  such  directions  ? 

Stanyan.  Yes,  he  was. 

Mr.  Hungerford.  Sure  thev  are  liot  contend* 
ing,  ihatany  confession  should  affect  a  man,  un- 
less \i  was  read  to  him,  and  it  ought  to  be  signe^ 
by  bim ;  my  lord,  the  man  is  no  way  answerable 
for  any  thin^  taken  in  writing,  without  his  con- 
sent or  privity,  ui  a  crimihu  case :  it  is  called 
minutes,  or  an  examination,  which  they  might 
enlarge  as  they  please;  therefore  we  numbljf^ 
subbait  it  to  your  lordship,  whether  it  ought  to 
be  offered  in  evidence  at  all  as  a  confession. 

Mr.  Ketefbey.  What  will  be  the  conseeuence^ 
if  this  be  allowed  here?  Is  a  person  to  be  con« 
yicted  of  treason  upon  a  confession  taken,  with^ 
out  its  being  read  to  him,  and  without  his  sign- 
ing it  ?  A  ^nfession  to  a  justice  of  peace  in 
cases  of  felony,  unless  read  to  the  party,  and 
signed  by  him,  must  not  be  given  in  evidence, 

L.  C.  J.  Mr.  Ketelbey,  you  seem  to  mistake 
what  it  u  that  is  contended  for  by  the  kiiig'f 
counsel :  they  are  not  going  to  offer  any  thing 
to  be  react  in  evidence ;  your  objection  would 
prevail,  if  they  were  a  going  to  read  a  confes- 
sion as  evidence,  which  was  neither  read  to 
him,  nor  signed  by  him ;  but  if  there  is  "«  "•t 
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was  said ;  find  be  may  look  to  his  notes  to  re* 
fresh  bis  memory :  if  you  will  say,  it  is  uot  so 
great  an  evidence,  of  so  great  weight,  as  ao 
examinatioo  takeo,  and  signed  by  the  party, 
there  is  some  room  lef^,  some  foundation  to 
suppose  the  evidence  may  be  mistaken. 

He  says,  he  was  examined  before  the  lords 
of  the  council ;  and  he  took  minutes  of  his  exa- 
mination :  and  afterwards  to  refresh  himself, 
he  looks  upon^hera  and  says,  he  believes  that 
is  the  substance  of  what  he  confessed  at  that 
lime.  You  say,  there  is  no  precedent  for  it ; 
for  God's  sake  1  recollect  yourself,  it  is  every 
day  done  at  the  Old  Bailey :  if  a  person  con- 
fesseth,  and  it  be  not  in  writing,  they  do  prove 
his  confession,  vivn  voce, 
.  Sol,  Gen.  My  lord,  Coleman's  case,  which 
was  during  the  time  tbatsir  William  Jones  was 
attorney  general,  went  further  than  this :  there 
his  letters  were  laid  in  the  indictment,  as  the 
very  overt  act  of  the  high  treason  charged 
against  him  ;  and  yet  one  of  those  letters  was 
uroved  by  his  confession,  upon  an  examination 
Defore  a  committee  of  the  House  of  Lords ;  and 
that  confession  was  proved,  viva  voce,  by  sir 
rhilip  Lloyd. 

Mr.  Ketelbey,  Whether  that  case  will  be  a 
precedent  ?  I  never  beard  it  so  reckoned. 

Mr.  Hungerford.  And  1  hope  it  will  never 
be  one. 

Mr.  Delafaye  sworn. 

Seij.  Cheshire,  Mr.  Delafave,  pray  give  an 
.account  what  Mr.  Layer  declared  before  the 
lords  of  the  council  concerning  these  receipts. 

Delafaye,  The  account  he  gave 

L,  C,J.  Mr.  Delafaye,  you  was  present  at 
the  time  of  taking  this  examination  ;  you  say 
you  took  minutes  in  writing ;  you  have  told  us 
the  reason  why  it  was  not  in  form,  and  read  to 
Mr.  Layer:  if  you  have  not  already  done  it, 
you  may  look  to  your  minutes,  and  refresh 
your  memory  :  that  which  the  Court  demands 
of  you  is,  what  Mr.  Layer  did  confess  at  the 
time  of  his  examination  before  the  lords  of  the 
council. 

Delafaye,  He  told  the  lords,  that  he  did 
write  to  sir  William  EUis,  that  be  would  send 
over  some  blank  receipts  under  the  king's  own 
hand,  that  might  be  made  use  of,  for  the  carry* 
in^  on  this  cause :  that  he  did  receive  such  re- 
ceipts, and  his  intention  was  to  have  tried  his 
friends,  and  to  have  raised  money  on  those  re- 
ceipts. 

Serj.  Cheshire,  Did  he  give  any  reason  why 
be  went  into  that  method  ? 

Delafaye,  For  a  precedent,  he  said,  a  little 
before  the  restoration  of  king  Charles  2,  a  me- 
Ihod  of  this  kind  had  been  used. 

Att.  Gen,  My  lord,  we  shall  now  proceed  to 
I'ead  the  letters  that  Were  sent  and  passed  be- 
tween them,  sir  William  Ellis  and  Mr.  Layer ; 
but  it  will  be  proper  first  to  lay  before  you  the 
ciphers  whico  they  made  use  of  to  exblain  se- 
verat  cant  words  and  expressions,  which  they 
lised  in  their  letters. 

JL,  C.  J,  Were  the  cyphers  foimd  among 
^C  Laser's  papery  f 
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Alt,  Gen.   Yes,  my  lord.- 

Serj.  Cheshire.  Pray  read  N*.  38. 

At£,  Gen,  I  don't  know  whether  we  shall 
trouble  your  lordship  to  read  the  whole  cypher ; 
it  is  very  long ;  but  when  we  meet  with  a  word 
in  the  letters  which  wants  explanation,  we  may 
have  recourse  to  the  cypher.  Read  the  letter 
N^S8. 

CL  of  the  Cr,  reads.  This  letter  is  signed 
Eustace  Jones,  &c. 

<*  Deer  Sir; 

**  I  received  with  a  great  deal  of  pleasure 
and  satis&ction,  a  letter  of  the  S4th  of  Novem- 
ber, from  my  worthy  friend,  with  an  account 
of  his  safe  arrival,  of  which  I  was  in  some 
doubt  before,  and  in  no  small  pain  on  that  ac- 
count :  I  easily  conceive  he  must  needs  have 
had  a  great  deal  of  business  on  his  return,  as 
well  of  his  uncle's  as  of  his  own  ;  and  there* 
fore,  I  don't  think  much  that  I  heard  no 
sooner  from  him,  believing  he  was  much  better 
employed,  and  that  business  is  to  be  preferred 
before  compliment. 

**  I  was  entirely  of  his  opinion  as  to  the  me- 
thod of  carrying  on  the  manufactory  ;  the  pro« 
curing  of  good  workmen,  is  the  first  step  to  be 
made,  and  if  he  can  get  such,  the  rest  wiH  be 
easy  ;  and  particularly  if  he  could  gain  some 
of  tne  ablest  of  Mrs.  Barbara  Smith's,  I  know 
it  would  be  very  agreeable  to  all  concerned, 
and  particularly  to  Mr.  Atkins,  to  whom  he 
spoke  of  writing ;  and  which,  I  am  satisfied, 
win  be  very  acceptable  i  and  if  be  thinks  fit  to 
inclose  it  to  me,  I  shall  convey  it  safely  to  his 
hands,  who,  I  find,  was  yery  glad  to  hear  of 
him,  counts  very  much  upon  his  friendship, 
and  hopes  for  the  continuance  of  it.        » 

<<  I  made  his  compliments  to  Mr.  Tiipotby 
Watson's  wife,  who  took  them  very  kindly,  and 
returns  hers,  with  her  most  humble  service. 
She  and  her  charge  are  very  well,  God  ba 
praised,  as  are  also  all  friends  here. 

**  He  having  read  over  several  times  the 
paper  T  shewed  him,  and  having  a  good  nie-« 
mory^  I  don't  think  it  neoessary  to  send  a  oopy 
of  it. 

*<  I  am  with  great  esteem  and  respect,  ever 
most  entirely,  dear  Sir,  your  most  afiectiooate^ 
most  humble,  and  most  obedient  servant, 

••  Eustace  J  ones." 
'^  January  30th.    For  James  Foun- 
taine,  esq.  to  be  left  at  Howell's 
coffee-house,  in  Great  Wild^sUreet, 
London." 

Att,  Gen,  Your  lordship  is  pleased  to  re« 
member,  Mr.  Stanyan  said,  that  sir  Williaoi 
Ellis  was  to  write  by  the  name  of  Jones. 

Stanyan,  My  lord,  he  did  say,  that  he  had 
received  a  letter  since  he  had  settled  a  corree-> 
pondence  with  sir  William  Ellis  subscribed  by 
the  name  of  Jones. 

Att.  Gen.  In  the  cypher  sir  William  Ellis  is 
called  Jones. 

CI,  ef  the  Cr,  reads.  This  letter  is  signed 
Eustace  Jones,  dated  30th  January,  oo  yev» 
«  Dear  Sir,  i  reoeiTed;"  *c^ 
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i//.  Gm,  Yoar  lordthip  will  be  pleased  to 
flbsenetbe expressions  iothis  letter, tbe pro- 
carigggood  workmea:  now  look  in  the  cy- 
piMr,  aod  *  soldiers'  we  meaint  by  *  workmen ;' 
'  misuftdury'  is  not  in  the  cyphers ;  but  f 
^D*t  koow  for  what  manufactory  they  wauted 
nldiers,  ootess  to  raise  a  rebellion.  The  ablest 
tfHn.  Barbara  Smith's;  look  for  <army'  in 
ibe  cyphers,  and  you  will  find,  that  is  signified 
hj  *  Barbara :'  It  will  be  very  acceptable  to  all 
coBceroed,  aod  particularly  to  Mr.  Atkins ;  in 
tbe  cypher  that  is  tbe  « Pretender.'  Compli- 
msts  to  Mr.  Timothy  Watson's  wife ;  look 
is  tbe  cyphers,  and  *  Timothy  '  stands  fur 
'Hogbes,'  whose  wife  is  nurse  to  the  Pre- 
tcsdo^scbild.  This  letter  is  directed  for  James 
Foootaioe,  esq.  to  he  left  at  HoweH's  coffee- 
bone  in  Great  Wild- street ;  and  1  observe, 
Mr.  Mason  said,  the  prisoner  went  by  the 
BuaeoT  Fountaine.  Mo.  10,  are  six  fictitious 
Bunei,  aod  tbe  key  to  them :  Read  it. 

U  if  the  Cr,  reads  No.  10. 

!•  Digby Dillon. 

Orrery Borford. 

Regent*-^— Steel. 
Tories  Tanners. 


Wbigfc. 


Waggs. 
-Plunkett." 


Att.Gen.  Read  the  letter  No.  40. 
a  ^the  Cr,  reads.   Signed  N.  C.  dated  tbe 
lUbofJoly,  17S2. 

«  Dear  Sir,  1 IM  of  Ju/y,  1729. 

<'I  received  with  all  possible  satisfaction 
jva  most  affectionate  letter  of  8th  May,  with 
III  inclosed,  which  was  presently  delivered  to 
Mr.  8t.  John,  who  took  it  extreme  kindly  ;  but 
cooJd  not  well  understand  what  relates  to  Mr. 
Bvrford;  he  hopes  your  answer  to  what  I 
viit  io  the  begioning  of  last  month,  may  soon 
devtfaat:  you  will  have  seen,  by  what  I  then 
toidyoQ,  that  tbe  former  came  sate  to  his  hands, 
tod  tbe  reason  of  your  not  having  had  a  dia- 
liwt  answer  to  it :  he  had  the  stockings  you 
MBtfbr  him,  and  returns  you  many  thanks  for 
tbcm ;  as  abo  for  all  other  marks  of  your  af- 
ftctioo  and  concern  for  him  and  his,  and  will 
W  ready  to  shew  his  sense  thereof  on  all  occa* 
Mos.  I  am  in  earnest  expectation  of  hearing 
MOD  again  from  you,  and  am,  with  all  possible 
tfieetioD  and  esteem,  dear  Sir,  your  most  faith* 
All  and  most  bumble  servant,  N.  C." 

*'  For  James  Fountaine,  esq.  to  be 
Mt  at  Howell's  coffee-house,  in 
Great  Wild-street,  London." 

LC./.  WhoisthatN.C.P 

M.  Gen.  My  lord,  we  do  not  know,  it  is 
^feeted  to  James  Fountaine,  esq.  Mr.  St.  John 
iotbe  cypher  signifies  the  Pretender. 

SoL  Uen,  Mr.  Burford  appears  to  stand  for 
By  lord  Orrery  in  the  little  cypher. 

Ur.  Bungerford,  Look  into  the  paperSi  prayy 
vbat  do  stockings  stand  tor  f 

Sd,  Gen.  Read  the  letter  No.  41. 
.  C/.  a/the  Cr.  This  is  dated  the  87th  May,  it 
iiiipied  by  nobody,  nor  directed  to  any  body ; 
4»  cof er  is  off;  «<  I  receiTwl  wjtb  a  fntX^''  &c. 


«<  Dear  Sir ;  May  ft7. 

**  I  received  with  a  great  deal  of  pleasure,  • 
the  favour  of  your  most  obliging  letter  of  39d 
March,  with  an  inclosed  for  our  friend,  who 
was  very  glad  to  hear  from  you ;  aud  is  Tery 
sensible  o^  and  takes  very  kindly  the  care  you 
take  of  his  little  concern  there ;  but  says,  he 
doth  not  sufficiently  understand  the  state  you 
sent,  so  as  to  be  able  to  make  a  particular  an- 
swer, till  you  shall  further  explain  it ;  there 
being  some  tenants,  mentioned  by  you,  whose 
names  he  does  not  find  in  the  rental,  as  Buc- 
ford,  Steel,  Digby,  tbe  little  soldier,  and  Sim- 
roonds;  the  latter,  he  believes  sbotild  be 
Simmes,  be  is  of  the  North,  a  grey  hair^ 
ancient  man,  whom  he  very  well  remembers, 
and  has  a  particular  esteem  and  value  for,  as  e 
very  good  tenant,  and  a  very  honest  man. 

**  All  friends  here  are  in  perfect  good  health, 
God  be  thanked,  and  remember  themselvet 
kindly  to  you,  and  I  am  most  entirely, 

«*  Yours,  &c.'» 

Sol.  Gen.  Tf  yon  look  into  the  cypher  yea 
will  find  Rental  stands  as  the  fictitious  name  for 
the  cypher  itself;  Burford  stands  for  the  lord  Or* 
rery,  Steel  for  the  Regent,  and  Digby  for  general 
DiUon.  Simmons,  he  oelieves should  be  Simmes, 
but  Simmonds  in  the  large  cypher  is  put  for  lord 
North  and  Grey,  and  who  is  meant,  appears 
pretty  plain  from  the  cant  which  follows.  ^*  He 
IS  of  the  North,  a  grey  haired  ancient  man, 
whom  he  well  remembers,  and  hath  a  particular 
esteem  and  value  for,  as  a  very  good  tenant, 
and  a  very  honest  man." 

Att.  Gen.  Look  for  Simmons  in  the  cypher. 

Mr.  Hungerford.  I  can  make  one  observe* 
tion,  that  Mr.  Harcourt  is  very  ready  at. 

CI.  of  the  Cr.  It  is  alpbabeted,  so  that  it  is 
easy  to  look  for  it. 

JL  C.  J.  What  use  do  yoti  make  of  these 
letters? 

Sol.  Gen.  The  use  we  make  of  them  b  to 
shew  that  Mr.  Layer,  who  took  on  him  the 
sham-name  of  Fountabe,  by  which  name  some 
of  these  letters  are  addressed,  had  a  correspon- 
dence with  the  friends  of  the  Pretender  at 
Rome.  That  this  correspondence  related  to  e 
conspiracy,  which  was  formed  and  carrying  on 
here ;  and  it  appears,  th^  took  upon  them  to 
mention  several  persons  of  distinction  under  a 
kind  of  jargon. 

Ait.  Gen.  The  first  letter  wherein  is  inen- 
tioned  the  carrying  on  the  manufactory,  the 
procuring  g^ood  workmen,  and  particularly,'  if 
'  he  could  gain  some  of  the  ablest  of  Mrs.  Bar- 
bara Smith's,  and  that  it  would  be  very  agreis 
able  to  all  concerned,  and  particularly  to  Mr. 
Atkins,  which  is  the  name  for  the  Pretender  $ 
shewa,  that  the  agents  of  the  Pretender  at  Rome| 
had  laid  designs  to  procure  soldiers,  and  those, 
if  possible,  out  of  bis  majesty's  troops;  which 
falls  in  with  the  evidence  we  have  given  of  the 
prisoner's  endeavours  to  get  soldiers  and  Ser- 
jeants out  of  the  army. 

Serj.  Cheshire.    It  may  not  be  improper, 
since  we  have  explained  it^  to  lay  before  yey 


%\n 


§  GEO&Gt  I. 


the  \M  ifk'  several  penoos'  names  thkt  are  in 
We  httAy,    1?rty  reaid  No.  7,  out  of  the  large 

Ci.  of  the  Cr.  rtedfl  a  iM  of  oftcers,  names 
Ni^ifti  martoi  and  numb^ers  to  some  of  them. 

Ati.  GeH,  We  did  mention  before  that  thete 
H^ere  the  names  of  several  persons  of  very 
l^^reat  honour  and  loyalty  to  his  majesty  in  tome 
oftheYist^;  bat  this  ib  to  shew,  that  thepri- 
^oor  was  cotisulting  how  he  might  get  an  ac- 
\eoant  of  the  numl^r  of  the  forces;  as  how 
itaaAy  colonels,  how  mstty  captains,  and  how 
inany  soldiers  there  were  in  the  guards  and 
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htr.  Kteve,  Are  the  words  <  notW'  of  Ibe 
silme  hJand-writing  ^ 

,    C/.  of  the  Cr.    xes,  it  doth  appear  to  pe  \k 
be  so. ' 

t^'rj.  fengetly.  fteaA  the  title  of  1<o.  S2. 

CL  of  the  Cr,  tlere  are  a  great  many  peo^ 
ple*s  names,  with  marks  upon  some,  aiid  aooe 
upon  others :  upon  one  of  them  is  writ  *  Wil- 
*  liam  Johnson,  to  be  gaiped.' 

Serj.  Pefn^etly.  Read  No.  27. 

C7.  of  the  Cr,  reads,  A  list  of  the  third  regi- 
ment of  guards ;  i^inst  several  of  which 
hames  are  dots  and  marks. 


other  troops  of  his  majesty.    Rei3  No.  5,  Ita       Serj.  T^engelly,  ftead  No.  Sd. 


the  Urge  handle. 

CI  ^the  Cr.  reads  No.  5.  A  List  of  officers 
fyflbe  second,  or  Coldstream  regiment  of  guards. 

Att,  Gen.  We  make  the  same  ase  of  this  to 
ihisw,  that  he  was  searching  and  examining  to 
get  ftn  aceoant  of  the  guards. 

£.  C.  'J,  I  suppose  ht»  is  taking  a  survey  of 
the  persons  that  were  of  the  guards,  that  he 
might  be  capable  of  making  a  judgment. 

Att.  Gen,  Yes,  my  lord;  and  to  know 
thdr  strength :  Look  out  No.  6,  in  the  large 
bondie. 

€L  of  thk  Cr.  t^^s  No.  6.  A  List  of  offi- 
tkih  in  the  6rdt  troop  of  hprse-erenadi^n,  itie 
taataes  binng  distinguished  by  different  letterk. 
Ko.  7.  out  of  the  same  bundle.  A  list,  &o.  here 
iafe  deven  of  tbem  pot  down. 

BbL  Oen.  Read  No.  d,  in  the  large  bnudte. 

€1.  tfthe  Cr.  reads  No.  8.  A  List,  kc. 

dtt.  Oen.  Your  lordship  will  observe,  that 
this  is  a  list  of  some  persons*  naihes,  And  the 
ftoilibelrs  of  hones  and  men  they  were  to 
(rot^itfe. 

Xr.  C.  J.  You  ^Ul  have  this  to  import  an  ac- 
%otint  of  t^hat  quotas  several  persons  ^erfe  to 
find. 

Att.  Gen.  The  last  Was  read  ibtr  that  purpose : 
Read  No>  15,  in  the  lar^e  bundle. 

CI.  of  thk  Cr.  reads  No.  15,  containing 
diiers  names,  with  numbers  set  against  Some  of 

tfa^tD. 

Serj.  Fkn^tlly.  Read  No.  20, 81,  22,  23,  and 
f  4^  the  large  bundle. 

CI.  cf  the  Cr.  reads  No.  20,  containing  a 
list  of  the  great  officers  of  the  Tower.  No.  21, 
eotataitiing  names  of  officers  of  the  secohd 
troop  of  horse- guards,  second  troop  of  horse- 
grenadiers,  and  fourth-troop  of  horse-guards, 
m.  82,  contalhind^  a  list  of  names.  No.  2:^, 
(fobtainin^  names  of  officers  of  the  first,  second, 
third  and  foarth  troops  of  guards.  No.,  24, 
containing  thii  names  of  two  officen  of  the 
Hoh^-guards. 
.  Att.  Qen.  Look  upon  that  list.  No.  21,  wbe- 
Iher  there  are  not  some  private  marks  upon  it. 

CL  of  the  Cr.  Yes,  here  is  upoU  one  </t  them 
i  dot,  and  on  the  other  side  there  is  a  dot ;  and 
in  t#'o  or  thrfee  places  some  men  marked  and 
crossed. 

Serj.  Chethire.  Read  No.  25. 

CL  of  the  Cr.  reads  No.  25,  containiti|^  k 
IMt  of  officers,  fiVe  (»f  them  mark^  to  be  <  not 


CL  of  the  Cr.  reads,  A  List  of  the  officers  of 
the  Coldstrctim  regiment  of  guards ;  and  a  Lisb 
of  the  officers  of  the  Scotch  guards. 

SoL  Gen.  fieiUl  No.  35. 

CL  of  the  Cr.  reads' No.  35.  A  i*aper,  con- 
tkining  aA  accouUt  of  the  lumbers  of  the  offi- 
cers and  soldiers  in  the  first,  second,  and  Uurdl 
regiment  of  foot  guards. 

Serj.  Pen^elfy.  My  lord,  we  beg  leave  t(» 
ask  Mr.  l^eTafikye  and  Mr.  Sit&nyan  two  or 
three  questiotais,  to  support  thh  evidence  of 
Mr.  Lynch  attd  tlr.  Fluukett,  in  relation  to 
some  particular  fkcts ;  whether  at  the  time  of 
the  examrnatton  of  Mr.  Layet*  bbforethe  lords 
of  the  council,  any  thit^  wtt  said  of  Mr. 
Lh.Yer'8  being  al  Ronte? 

Mr.  Hungerford,  With  humble  8ubmissioit« 
Mr.  Layer's  beingat  Rome,  and  oorrespondiii^ 
with  the  Pretehder,  (if  he  did  so)  is  made  trea- 
son by  another  act  of  parliament,  not  by  this 
act  of  parliament  upon  which  he  is  indicted  : 
therefore,  whether  he  was  himself  at  Rome,  or 
corresponded  with  the  Pretender,  cannot  bo 
offered  as  an  evidence  of  high  treason  upon  this 
indictment. 

Serj.  Pen^elly.  tt  is  only  to  shew  the  pro<« 
babiliiy  of  his  receiving  those  receipts* 

Mr.  Ketelbey    Since  we  did  not  know  any 
thing  of  those  papers,  we  could  not  properly 
make  our  exceptions  against  them,  iill  we 
beard  tbem  read:  and  now,  if  they  prove  any 
thing,  it  is  the  holding  correspondence  with  th^ 
Pretender :  but  that  relates  to  another  late  act 
of  parliament ;  it  is  another  species  of  treason  ^ 
and  tbe  evidence  which  they  would  give  of  bis 
confession,  viva  voce ;  they  Say,  it  is  only  to 
support  these  papers  that  are  read ;  who  cai| 
make  any. objection  to  a  paper  which  we  did 
know  nothinff  of?    I  believe  few  in  the  Coart 
know  what  the  meaning  of  tiiese  papers  are, 
now  they  are  read  ;  for  my  part,  I  know  yery 
Rule  of  them  ;  we  apprehend,  that  instead  or 
beilifr   allowed  lo  support  this  evidence,   \yy 
provmg  a  fbrei^i  correspondeOce  between  Mr. 
Layer  and  the  Pretender,  by  tbe  name  of  kin^ 
James,  which  is  made  treason  by  a  particular 
act  of  parliament ;  they  ought  rather  to   hav^ 
indicted  him  Upon  that,  thaii  endeavoured  to 
support  their  defective  proof  by  giving  evidence 
of  an  offence,  ^hich  may  be  matter  of  another 
^nc^uiry. 

Ati.  Gen.   My  lord.  We  apprehend  a  proofs 
that  the  priM>iie^  Was  ii  tlbm^,  Add  had  Ma- 
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Mrto  comiiMratet  ^tiA  explalii  tbq  eyjideMfi, 
thit  batb  beep  gi?en  bjf  the  witness^  ^i^  t^^ 
fVetemter's  pot^i^  a^  «ir  Williau^  MW.b  1^ 
ten  to  tbe  yri^ii^V ;  «^d  ^  thAs^,pufg9S^  \K^ 
f  odU  make  ^  of  it 

MGen.  Though  we  apprebeii(l  W9  ^VH^^ 
nideoorcase  extir^ijaely  stropy  alreii^y,  yet 
Alt  which  h^a  bieeo  opj^i^d  ma^  be  offf^eil  by 
fij  of  further  coofirmatipq :  notv^it^tBiiviioff 
die  objection  which  ia  n^de,  tf^.w^  ^f^  at- 
opting  to'ffiTe  eTid^P<^  of  ai^o^b?'  i^i^d  oC 
^twm  QOt  aUege^  iQ.  t^  iii4l9tqi^  ^et  w.e 
iinst  opoa  it,  that  i^  ia  proper  bi^r^  %|.  <?ircam- 
^tnl  erideoce  of  tl;^  trea#qq  w^ph  is  all^g^d. 
Wehafepro?^  atCpDspin^y  ei^c^  into  lify- 
\fm  thi^  gj^tleqnao  t^d  otiiera,  to  bring  in 
t|ieneteDder,  and  levy  war,  ^of  that  pqrpqfe ; 
|a4  tba  aotea  aisped  J a^.  H<  wjucb.  b^  r<h 
cm  from  air  tvilUaa^f*lUa9  H  pet^pi^  at  tb^. 
fretoDder'a  conrt.  Now,  if  w§  follovf  thif,  by 
^lewbg  that  tl^e,  priapoer  waa  actualW  ^i 
tome,  and  hia^  peraonal  copfi^rencea  witn  U)^. 
Pretender  hiooself;  th^,  aurelyy  mu^l^ad- 
inUed  to  be  a  material  circumatancc^to  aqpport, 
tbe  proof  of  those  other  facts.  )  beg  leave  to 
|>v/that  it  has  been  bel4i  eveQ  aince  the  atat 
f  Wm.  S,  that  acta  of  high  tre^vson,  not  laid  in 
&e  iodicUneDt,  may  be  givei^  in  ev^d^iH^O)  if 
^  conduce  to  tb^  proof  qf  aonip  Q^iBdi  act 
tbicfa  is  there  laid. 

Serj.  Chethire.  I^e  ^ppi;e}ieiHl,  yooc  lord* 
^Hfwin receiTe  eviideqoe  of  the aapQ  iME^of 
V^|«H|  iaa  lower  4egree,  i^  order  tp  prore  Ib^j 
fOXuXf  vbgrepjr  he^  oonaulted  a^d  conspii:ed. 
i(}mg  m  tbe  ?reipni|^,  a^d  pl«^,  him  Mpwi. 
w  throne^ 

^  As  the  pnapp^r  di4  oprie^ood  with  bis  mi- 
Nen,  so  hphad  accew  to.tp^  l^j^t^pdor  him- 
vlf  i  and  he  did  own  it.  Tbet^  we  apprebeod 
ifS«i^  a  atep  higher,  aon^pthing  fjirtb^r  thnn 
mdj  ia  admitted  ;  and  if  it  ia  proper  qtit 
jpK^  there  ia  na  reaapn  «by  U  aboul^l  b^.re- 

Mr.  Rteve.  It  ia  true,  wp  haye  not  indiqM 
W  for  a  treasonable  correapondence  jw4tb  the 
fVelesder,  tfaere£>re  they  ol^ject,  we  capnot 
P«  cndence  of  any  such  correapondenci^  Kpon 
"^isiadictmenL 

My  lord,  we  humbly  apprehend,  er^ry.  tbing 

■^i^acircamstance  that  will  gaipcredUto 
^titocaaes  examined,  ia.  proper  evidence.  1  i 
w  inde^  improbable,  tha|;,  a  gentleman  of 
wprofeaapn  of  the  law  ahould.eqter  intP  this 
iRiSBoable  design^  which  is.  e;;rpiceaaly  a^worn 
9Nihiinby  two  witnesaes,  w;hoae  credit  they 
wpt  lo  impeach ;  ther^ore  we,  humbly  offer 
^jtta  a  circumstantial  evidence.  This  gen- 
HMb  having  gone  from  his  prol^ion,  balh 
"^  at  Rome,  was  kindly  received  and  enter- 
tascd  by  the  Pretender ;  tberenpon  he  haf h 
JH^red  into  an  intercourse  with  bis  miiystera : 
ttd,  if  we  prove  this*  it  is  to  induce  credit  tot 
*«e?ideiice  we  have  given  by  positive  wit- 
**«••  We  therefore  think  it.  proper^  andaub- 
Vtt  to  yoor  lordship. 

^  C.  J.  They  must  go  on,  tbey  are  not  go* 


'OftWfPff,  •A  fxidienpe  of  a,  ne^nr  OTWt  aet  o|l 
tr^sop  'y,  Uifi  ove^  ^(i?t^,  arpi  coo^utt^gt  ad* 
v^ng,  uid  agr«^ii\g  to  raise  ^  r^hdlXw^, 

Mr.  B,un£erfor4.  \  h^pbljf  k$&  yqw;  Ipijd- 
sjvip's  uairdA^. 

L  c7j.  V  yott  will  upt  h^r,  npye^  yiOj|.  wH 
teach  me  not  to  hear  you, 

M^r.  Hungerford,  1$^  I^d,  I  hope  ^e  bigre 
aught  to  r^ply. 

VUWeU.  Uppn  tte  ^  m^  9(  m  TOIn 
haw  l^ilis^sheco^gratt^lat^b^u^,  %%hii,irieodL 
ofk  b,is  safe  arrivat.^ 

Mr.  Hungerford.  H/ly,  lord,,  \  bpg  »o»r  l^Of, 
sJiiu'a  pardon ;  I  aw  in  tb»  s^i:^^  ptnty  oliwt, 
afici  iv,  endeavouring  to  dp.  bins.  Sf i;vi€^,  1  ais^ 
▼^ily.  pi^rsuaded  I  shaJl  not  ojSei)4  your  Ipfdr 
ship :  really,  for  my  part,  I  can^pt  seMy.  vmi 
i^lf  that  the  evidence  which  tb^y  tond^i;  tj»:  i£i|| 
Court  is  a,  proper  evidence* 

this  gentleman  i^,  indicted  1)4^09  tbA  bIat 
tu^  de  Trodiljonibus,  S^  J^d,  %    Tbeoveijb 
acts  laid  in  the  indictment  ai^e,  bU  cQuspltiiig^ 
conspiring  i^nd  agreeio^  tp  ^^8fta|rebelli<Mly 
a^)  tp  levy  ^ar  aga^ni^tbe  kjo^,  Ac» 

There  is  an  act  of  p^rliame^t  in  the  If^  year; 
of  king  William,  whereby  tbe  Pretender  is  a^, 
tainted,  which  makes  corresponding  wilb;  Ihe, 
pretender,  or  any  of  bis  adberepts  high  treaaon  t 
BpA  when  any  man  commits  ths^t  partievUr^ 
lj;ea^on,  he  is  liable  to  be  take«  ii|>  a^  pipae*. 
<»tiedfocit.  No^T}  my  lord,  shall  they  beadr. 
mitied  to  give  aiQ  e^ioence.  of  a  treiq^spn  cowv 
mitted  in  breach  of  oneaetofpadiiimciit|  mhm, 
tbey  are  prosecuting  bun  upon  another.;  theyr 
may  as  well  offer  evidence  against  him,  w. 
counterfeiting  the  gii^at  seal,  or  clipping  and: 
coieing,  foe  the  sake  of  evidence :  we  nppe  tbie^ 
practice  shall  not  bp  s^llawed;  il'  they,  are  so 
mil  of  proof  (as  by  their  opening  they  seemed 
to  be)  whiph  by  the  rules  of  law  can  reach  ibia. 
man's  life,  which  I  cannot  yet  see,,  let  justice 
take  ita  courae;  but  we  humbly  hope  theiy  sbail 
not  be  perqutVed  to  give pvideuce  of  iacta  which 
are  entirply  foreign  to  the.  present  accusation* 
and  can  be  calf  umlpd  for  nothii^g  but*  to  capti-  - 
vate  thejury,  by  acquainting  them  tha^  the  pri* 
soner  batb  he^  at  Rome.  Kut  if  the  kin^'a 
cowsel  wiJJ  have  it  effectually  pubUsbed  tbatthe 
prisoner  hath  been  at;  Rome,  let  then  eooseot 
to  have  him  found  npt  guiHy  upon  this  indict- 
ment, and  let  him  then  he  prosecuted  upon  tbei 
aplb  fbr  cqrresponding  with  the.Pretenoec,  a^d 
spe.what  will  come  of  it- 
Mr.  KeUlbey,  The  act  of  parliajpnent  that 
makes  this  new  treason  is  the  13th  and  14th  of 
kiiig  William;  which  not  pnly  makes  that 
tnea^n  which  was  not  treason  before,  but  puts 
it  on  a  new.  method  of  trial  in  any  county  of 
England,  where  it  is  laid*  Now  they  would 
give  in  evidence,  a  fact^  which  Mr*  Seijeant 
Cheshire. says  is  evidence,  of  the  same.  kind,  of 
treason,  thouffh  in  a  lower  degree,  and  onghs 
to  be  received  to  poove  the  overt- acta  of  con- 
sulting and  conspiring  to  restore,  and  brin|p 
the  Pretender  to  the  throne  :  A3  to  the  evi- 
dence that  hath  been  read,  we  could  not  have 
objectp^  to  the  papers,  beceuse  we  did  not 
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knuw  wbftt  they  were,  nor  whether  ther  re- 
lated lo  a  foreign  or  doonesttc  correspondtDoe. 
Now,  becaase  they  are  read,  as  beiog  fouad  OD 
a  person  to  whom  he  gave  them ;  shall  they, 
to  support  a  treason  of  compassing  and  ima- 
gining the  death  of  the  king,  ei?e  eridenoe  of 
corresponding  with  the  Pretender  ? 

My  lord,  I  do  not  apprehend  the  king's 
counsel  have  given  us  any  manner  of  answer ; 
and  therefore  shall  not  take  up  any  more  of 
your  lordship's  time,  by  repeating  m  a  reply, 
what  I  offered  before  by  way  of  objection :  1 
submit  it  to  yonr  lordship. 

X.  C.  J.  Sure  as  this  evidence  is  ofiered  it  is 
Tery  proper ;  consider,  in  the  indictment  the 
overt>act8  are,  meeting,  consulting',  advising 
and  agreeing  lo  raise  a  rebellion.  The  next  is, 
publisninif  a  traitorous  libel,  in  which  rewards 
are  promised  to  those  that  would  assist  in  this 
rebeUion ;  a  third  overt  act  is,  the  engaging 
and  listing  men  for  the  service  of  the  Pre- 
tender ;  a  fourth  is,  a  designing  to  depose  the 
kinff ;  and  another  is^  to  set  op  the  Pretender 
on  the  throne :  Now,  consider,  if  they  have 
not  given  an  evidence  of  these  overt -acts,  whe- 
ther sufficient  or  not,  that  must  be  lelt  to  the 
jury;  if  they  haveeiven  evidence  of  these  acts, 
a  design  to  set  up  we  Pretender,  and  to  depose 
the  king,  &c.  1 1  they  are  not  proper  to  shew  for 
this  purpose  this  gentleman  corresponded  with 
Rome,  was  wiih  the  Pretender,  these  letters' 
■ent  from  sir  lYilliam  Ellis  to  him  :  letters  (sc- 
cording  to  his  desire)  purporting  receipts  for 
sums  of  money  to  be  signed  by  the  Pretender, 
tts  a  foundation  to  oblige  him  to  make  re-pay- 
ment :  After  this  and  these  things  have  been 
offered,  is  it  not  proper  tp  go  as  far  ap  they  can 
on  this  head,  and  shew  how  far  he  bath  been 
engaged  with  the  Pretender  and  his  accom- 
1^1  ices  f  Sure  it  is  proper,  as  a  further  evidence 
of  these  overt- acts. 

Do  not  trouble  yourself  as  to  that,  no  use 
shall  be  made  of  that,  to  charge  you  with  the 
treason  made  so  by  another  act  of  parliament, 
about  corresponding  with  the  Pretender,  for 
evidence  it  is  proper  here,*  and  it  neither  am, 
nor  shall  be  made  use  of  to  any  other  purpose. 

Mr.  Reev€»  Mr.  8tanyan,  pray  go  on,  and 
give  an  account  of  what  he  confeswd,  when 
examined  before  the  lords  of  the  council  about 
fais  being  at  Rome. 

Stanyan,  Mr.  Layer  did  acknowledge  he 
had  been  at  Rome,  and  returned  from  thence 
iu  July  17fl,  he  said  he  had  had  two  confer- 
ences with  the  Pretender. 

Mr.  Ktielbey,  i  think  Mr.  Stanyan  said,  be 
bad  taken  minutes  of  his  examination ;  1  had 
rather  see  the  minutes  than  trust  to  bis  me- 
mory. My  lord,  in  the  trial  of  the  two  Bailiffs 
in  this  court,  the  substance  of  what  the  de- 
ceased said  was  reduced  into  writing;  and 
therefore  the  parole- evidence  that  was  offered 
to  be  ^iven  was  rejected.  I  submit  it  U  your 
lordship,  whether  the  rule  is  not  the  same  in 
greater  cases,  and  much  stronger  in  this  point 
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before  your  lordship.  I  have  not  the  least 
disrespect  for  Mr.  Stanyan,  and  could  take  his 
word  for  any  thing  but  my  client's  life ;  there- 
fore, we  hope  he  shall  produce  those  notes, 
which  he  hath  referred  to  once  or  twice,  now 
he  is  going  to  give  a  further  account  of  his 
examination. 

Mr.  Hungetfotd,  My  lord,  I  was  counsel  in 
that  case ;  tne  justice  of  peace  who  had  taken 
Mr.  Lutterel's  examination  did  not  appear,  and 
that  examination  coo  Id  not  be  had ;  there  was 
a  copy  of  it  taken  and  produced,  and  proved  in 
court  to  be  a  true  copy,  but  your  lordship  would 
not  let  that  copy  be  read,  or  the  subject  matter 
of  it  to  be  given  in  evidence,  unless  the  original 
examination  itself  were  produced. 

X.  C  J.  Mr.  Attorney,  vou  hear  how  the 
matter  is,  Mr.  Delafaye  and  Mr.  Stanyan  gi^e 
an  account  that  they  were  commanded  by  the 
lords  of  the  council  to  attend  and  take  minutes 
of  Mr.  Layer's  examination  before  them ;  that 
they  have  those  minutes,  and  have  looked  into 
those  minutes  to  refresh  their  memories :  If 
they  desire  tbey  may  be  produced,  do  you  op- 
pose it  P    Have  you'tbe  minutes  here  ? 

Stanyan.  Yes,  my  lord. 

Serj.  Pengelly,  There  may  be  a  great  manj 
things  that  are  not  material  to  the  present  case 
of  Mr.  Layer ;  why  should  tbey  have  all  these 
minutes  rttd  ?  -  It  is  not  for  the  sake  of  the 
prisoner  at  the  bar,  but  for  the  sake  of  some 
other  people,  who  may  be  lisleaing  here. 

In  the  case  of  Lutterel,  there  was  a  com« 
plete  examination  taken  by  a  justice  of  the 
peace :  In  this  case  there  is  no  examination 
completed  and  drawn  up ;  it  is  nothing  but  an 
oral  confession,  and  amounts  to  no  more.  The 
minutes  the  witnesses  may  take  in  their  hands, 
as  proper  to  refresh  their  memories. 

Att,  Gen.  Their  desiring  to  have  these  mi- 
nutes read,  is  not  so  much  for  the  sake  of  their 
own  client  as  for  the  sake  of  other  people. 

Serj.  Cheshire.  How  the  matter  in  that  case 
was— 

L,  C.J.  It  is  enough,  I  only  asked  Mr.  At- 
torney General,  whether  he  thought  fit  to  con- 
sent to  it ;  and  without  his  consent,  we  are  of 
opinion,  that  they  cannot  be  read. 

I  asked  Mr.  Attorney  the  question,  and  was 
not  aware  of  any  ill  consequence. 

Mr.  Attorney  says,  the  minutes  refer  to  the 
whole  examination,  and  to  a  great  many  other 
people,  and  it  would  be  for  the  disservice  of  the 
king  to  have  these  things  disclosed.  Mr.  At- 
torney might  have  refused  to  consent  without 
giving  a  reason,  but  he  hath  given  a  gofvl  rea- 
son, and  therefore  will  not  consent  that  they  be 
read. 

Mr.  Keielbey.  We  do  not  consent  to  wave 
them,  but  insist  upon  their  being  read. 

Att.  Gen,  We  do  not  ask  your  consent. 

Mr.  Keteibey.  If  you  do  not  asik  it,  nor  give 
it,  we  are  so  far  even  ;  but  1  assure  you.  Sir, 
we  are  retained  only  for  one  gentleman,  the 
prisoner  at  the  bar,  and  we  have  an  little  reason 
to  be  solicitous  for  the  innooenoe  of  others,*  an 
some  have  for  their  gnilt« 
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L.  C.  /.  Yob  cannot  read  the  minates  taken 
against  the  kingybecaase  these  matters  are  not 
ripejet,  nor  to  be  disoofered  to  the  world. 

Ifr.  Hungerfard.  Something  dropped,  as  if 
ve  did  inaist  apon  the  matter  for  the  sake  of 
otfaenB ;  they  are  mistaken,  we  contemn  such 
an  insinuation.  We  are  of  counsel  for  this 
nan,  and  for  this  man  singly. 

X.  C  J.  Yon  are  assigned  counsel  for  him, 
and  onless  yoa  had,  1  believe  you  would  not 
Inve  Tentared  to  have  said  so  roucii. 

Mr.  Hungtrford,  No,  indeed. 

X.  O.  J.  Go  on. 

8er|.  Fengelfy.  Mr.  Stanyan,  please  to  recol- 
lect, whether  when  Mr.  Layer  was  examined 
before  the  lords  of  the  council,  (it  is  to  con6rm 
the  evidence  of  Mr.  Lynch)  any  thing  passed 
about  the  declaratiou. 

JL  C  /.  But  before  yon  was  intending  to 
ask  him  about  bis  going  to  Rome,  and  having 
coufereBce  with  the  Pretender. 

Seij.  Pengeliy,  My  lord,  that  he  hath  said 
already,  tberelbre  I  ask  yon  what  was  said 
by  Mr.  Layer  relating  to  the  declaration  ? 

Stanyan.  The  lords  asked  Mr.  Layer,  if  he 
had  seen  any  declaration  ;  he  said  no,  he  had 
only  the  heads  of  one  which  he  drew  himself: 
the  lords  asked  him  where  that  declaration  was, 
he  said,  he  believed  one  Wilson  had  it. 

Serj.  Pengelly.  Was  any  questions  asked 
relating  tn  the  persons  that  had  seen  it  ? 

Stanyan,  Yes ;  he  said  the  only  persons 
that  had  seen  it  was,  that  Wilson,  one  William 
Jcfiries,  a  non-juring  parson,  and  one  Lynch. 

Serj.  Pengelly,  Where  did  he  mention  to 
have  shewed  it  to  Lynch  T 

Stanyan,  On  bis  way  to  iny  lord  North  and 
Grey's,  at  the  Green  mttn  at  Bpping. 

Serj.  Pengelly.  Was  there  any  thing  more 
said  by  Layer,  relating  to  that  journey  to  £p- 
ping,  and  what  ? 

banyan.  He  said  that  he  went  to  my  lord 
Korth  and  Grey's,  and  dined  at  the  Green  Man 
as  he  went ;  then  he  carried  Mr.  Lynch  to  my 
krd  North  and  Grey's,  and  recommended  him 
to  my  lord  North  and  Grey  as  a  proper  person 
to  be  employed.  1  think  it  was  employed  in 
an  insurrection,  or  in  any  thing  else,  that  his 
loriliihip  should  command  him. 

Mr.  Keitlbey,  If  he  is  not  certain,  I  desire 
be  may  produce  his  minutes,  as  he  gives  his 
evidence  viva  voce,  to  refresh  his  memory. 

Att.  Gen.  We  submit  to  it. 

L.  C.  /.  It  is  always  so. 

Stanyan.  H^  recommended  him  as  a  proper 
person  to  be  employed  in  an  insurrection,  and 
that  Lynch  havmg  told  Layer  before  that  he 
would  seize  the  earl  of  Cadogan,  that  Layer 
did  mention  him  to  my  lord  ^orth  and  Grey 
as  a  proper  person  for  such  an  attempt. 

Mr.  Ketelbey.  The  first  time  you  said  in  an 
insurrection,  as  you  remembered  or  thought ; 
bow  come  you  now  to  be  more  certain  on  the 
second  repetition  of  your  evidence  than  at  the 
first  ?  On  the  first  account  you  gave,  yon  say 
it  was  employed  in  an  insurrection,  as  yon 
thought ;   now  upon  the  second  repetition  yon 
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give  a  positive  evidence^  that  this  was  confest 
by  Mr.  Layer. 

Stanyan.  I  have  recollected  the  words,  and 
Mr.' Layer  used  those  words. 

Mr.  Ketelbey.  From  whence  is  it  that  you 
are  now  so  positive,  and  were  not  so  at  first  f  * 

Stanyan.  I  did  say  the  words  at  first. 

Mr.  Ketelbey,  But  you  said  it  with  an  alle- 
viation ;  I  desire  to  know,  if  you  are  positive 
those  were  the  words  P 

Stanyan.  I  am  very  positive. 

Mr.  Ketelbey.  And  yet  you  were  not  positirc 
before  P 

Stanyan.  I  did  not  say  I  was  not  positive. 

Mr.  Hungerfard.  Did  you  give  your  evi- 
dence, that  you  was  certain  lie  said  that  he  had 
recommended  Lynch,  as  a  proper  person  to  be 
concerned  in  an  insurrection  in  general,  or  only 
as  a  proper  person  to  seize  my  lord  Cadogan, 
or  both  ?  How  did  he  express  himself? 

Stanyan,  1  will  tell  you  how  the  wonls  were : 
Lynch  having  told  him  he  would  seize  my  lord 
Cadoean,  Layer  recommends  Lynch  to  my 
lord  North  and  Grey  as  a  proper  person  fur  such 
an  attempt. 

Mr.  Hungerford.  Then  the  insurrection  was  > 
oi|t  of  the  case ;   he  was  only  recommended  to 
my  lord  North  and  Grey  at  a  proper  person  to 
seize  my  lord  Cadogan. 

Mr.  Ketelbey.  I  think  yon  have  re|)eated  it 
three  times,  and  different  at  each  time ;  now 
please  to  rectify  your  memory,  and  let  us  have 
It  so  as  it  may  be  understood. 

I  must  desire  it  in  this  case,  my  client  is 
upon  his  life,  and  he  should  have  right,  1  am 
sure  he  will  have  it  from  the  Court  and  the 
Jury. 

Ire  desire  to  know  whether  you  give  such 
an  evidence  of  this  part  of  his  confession,  with 
respect  to  his  recommending  Mr.  Lynch  to  my 
loro  North  and  Grey,  as  you  will  stand  by  ? 

Mr.  Hungerford,  Mr.  Stanyan,  pray,  gite 
an  account  once  for  all  how  that  matter  was. 

Stanyan,  1  can  give  no  other  account. 

Mr.  Ketelbey.  He  hath  varied  every  time ;  I 
appeal  to  Mr.  Attorney,  I  appeal  to  your  lord- 
ship. 

L,  C,  J,  Wherein  is  the  variation  ? 

Mr.  Ketelbey,  First  he  acquaints  yoo,  that 
he  confessed,  that  he  recommended  Lynch  to 
my  lord  North  and  Grey,  as  a  fit  person  to  be 
employed,  he  thinks,  or  believes,  it  was  in  an 
insurrection  ;  and  then  he  says,  he  is  positive 
that  he  recommended  hiih  to  my  lord  North 
and  Grey,  as  one  that  was  fit  to  be  employed 
in  an  insurrection,  and  at  last  he  says,  he  was 
recommended  by  Mr.  Layer  to  my  ford  North 
and  Grey,  as  the  fit  person  to  seize  my  lord 
Cadogan.  I  appeal  to  your  lordship's  me- 
mory, and  his  own  oath,  whether  this  was  not 
so,  and  yet  he  is  positive  of  it,  he  is  sure  of  it. 

L,  C,  J.    Is  there  any  difference  in  all  this  P 
Mr.  Ketelbey,    As  much  as  between  bein^ 
certain,  and  being  uncertain. 

L.  C,  J,  For  what  ?  You  Ulk  of  the  varia- 
tion between  an  insurrection  and  seizing  my 
lord  Cadogan^    The  insurrection  was  partly  te 
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knuw  wbat  they  were,  nor  whether  ther  re-* 
laled  to  »  foreigo  or  domestic  eorrespondtooe. 
Now,  because  they  are  read,  as  beiog:  fouod  OD 
a  persoD  to  whom  he  gave  them ;  shall  they, 
to  support  a  treasoo  ot'  compassiog  aod  ima- 
fioiDg  the  death  of  the  king,  me  cTidenoe  of 
corresponding  with  the  Pretender  ? 

My  lord,  I  do  not  apprehend  the  king's 
counsel  have  given  us  any  manner  of  answer ; 
and  therefore  shall  not  take  up  any  more  of 
your  lordship's  time,  by  repeating  in  a  reply, 
wbat  I  offered  before  by  way  of  objection :  1 
•ubmit  it  to  your  lordship. 

X.  C.  J.  Sure  as  this  evidence  is  ofiered  it  is 
Tery  proper ;  consider,  in  the  indictment  the 
overt-acts  are,  meeting,  consulting,  advising 
and  agreeing  to  raise  a  rebellion.  The  next  is, 
pobliaoinif  a  traitorous  libel,  in  which  rewards 
are  promised  to  those  that  would  assist  in  this 
rebeUioD ;  a  third  overt  act  is,  the  engaging 
and  listing  men  for  the  service  of  the  Pre- 
tender ;  a  fourth  is,  a  designing  to  depose  the 
kinff ;  and  another  is^  to  set  op  the  Pretender 
on  the  throne :  Now,  consider,  if  tliey  have 
not  given  an  evidence  of  these  overt-acts,  whe- 
ther sufficient  or  not,  that  must  be  lelt  to  the 
jury;  if  they  have  given  evidence  of  these  acts, 
a  dEeagn  to  set  up  tne  Pretender,  and  to  depose 
the  king,  &c.  I  tthey  are  not  proper  to  shew  for 
this  purpose  this  gentleman  corresponded  with 
Rome,  was  wiih  the  Pretender,  these  letters 
aent  from  sir  lYilliam  Ellis  to  him  :  letters  (ac- 
cording to  his  desire)  purporting  receipts  for 
sums  of  money  to  be  signed  by  the  Pretender, 
as  a  foundation  to  oblige  him  to  make  re-nay- 
ment :  Afler  this  and  these  things  have  been 
ofiered,  is  it  not  proper  tio  go  as  far  aa  they  can 
on  this  bead,  and  shew  how  far  he  hath  been 
engaged  with  the  Pretender  and  bis  accom- 
plices ?  Sure  it  is  proper,  as  a  further  evidence 
of  these  overt- acts. 

Do  not  trouble  yourself  as  to  that,  no  use 
shall  be  made  of  that,  to  charge  you  with  the 
treason  made  so  by  another  act  of  parliament, 
about  correspondiDg  with  the  Pretender,  for 
evidence  it  is  proper  here,*  and  it  neither  tian, 
nor  shall  be  made  use  of  to  any  other  purpose. 

Mr.  Reeve.  Mr.  Stanyan,  pray  go  on,  and 
give  an  account  of  wbat  he  confeswd,  when 
escamined  before  the  lords  of  the  council  about 
fais  being  at  Rome. 

Statin,  Mr.  Layer  did  acknowledge  he 
had  been  at  Rome,  and  returned  from  thence 
ill  July  17f  1,  he  said  he  had  had  two  confer- 
ences with  the  Pretender. 

Mr.  Ketelbey,  1  think  Mr.  Stanyan  said,  he 
bad  taken  minutes  of  bis  examination ;  I  had 
rather  see  the  minutes  than  trust  to  bis  me- 
mory. My  lord,  in  the  trial  of  the  two  Bailiffs 
in  this  court,  the  substance  of  what  the  de- 
ceased said  was  reduced  into  writing;  and 
therefore  the  parole- evidence  that  was  offered 
to  be  ^iven  was  rejected.  I  submit  it  U  your 
lordship,  whether  the  rule  is  not  the  same  in 
greater  cases,  and  much  stronger  in  this  point 
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before  your  lordship.  I  have  not  the  least 
disrespect  for  Mr.  Stanyan,  and  conid  take  bis 
word  for  any  thing  but  my  client's  life ;  there- 
fore, we  hope  he  shall  produce  those  notes, 
which  he  bslh  referred  to  once  or  twice,  now 
he  is  ^ing  to  give  a  further  account  of  his 
examination. 

Mr.  Hungetford.  My  lord,  I  was  couqsel  in 
that  case ;  Uie  justice  of  peace  who  had  uken 
Mr.  Lutterel's  examination  did  not  appear,  and 
that  examination  could  not  be  had ;  there  was 
a  copy  of  it  taken  and  produced,  and  proved  in 
court  to  be  a  true  copy,  but  your  lordship  wouM 
not  let  that  copy  be  read,  or  the  sol^ect  matter 
of  it  to  be  given  in  evidence,  unless  the  original 
examination  itself  were  produced. 

L.  C,  J.  Mr.  Attorney,  vou  bear  how  the 
matter  is,  Mr.  Delafoye  and  Mr.  Stonyan  give 
an  account  that  they  were  commanded  by  the 
lords  of  the  council  to  attend  and  take  minutes 
of  Mr.  Layer's  examination  before  them ;  that 
they  have  those  minutes,  and  have  looked  into 
those  minutes  to  refresh  their  memories :  If 
they  desire  they  may  be  produced,  do  you  op- 
pose it ?    Have youtbe minutes  here ? 

Stanyan.  Yes,  my  lord. 

Serj.  Pengelly.  There  may  be  a  great  many 
things  that  are  not  material  to  the  present  case 
of  Mr.  Layer ;  why  should  they  have  all  these 
minutes  rttd  ?  >  It  is  not  for  the  sake  of  the 
prisoner  at  the  bar,  but  for  the  sake  of  some 
other  people,  who  may  be  listeaing  here. 

In  the  case  of  Lutterel,  there  was  a  com- 
plete examination  taken  by  a  justice  of  the 
peace :  In  this  case  there  is  no  examination 
completed  and  drawn  up ;  it  is  nothing  but  aa 
oral  confession,  and  amounts  to  no  more.  The 
minutes  the  witnesses  may  take  in  their  banda, 
as  proper  to  refresh  their  memories. 

Mt,  Gen.  Their  desiring  to  have  these  nu- 
nutes  read,  is  not  so  much  for  the  sake  of  their 
own  client  as  for  the  sake  of  other  people. 

Serj.  Chahire.  How  the  matter  in  that  case 
was 

L.  C.J,   It  is  enough,  1  only  asked  Air.  At« 
tomey  General,  whether  he  thought  tit  to  con- 
sent to  it ;  and  without  his  consent,  we  are  of 
opinion,  that  they  cannot  be  read. 

I  asked  Mr.  Attorney  the  question,  and  was 
not  aware  of  any  ill  consequence. 

Mr.  Attorney  says,  the  minutes  refer  to  the 
whole  examination,  and  to  a  great  many  other 
people,  and  it  would  be  for  the  disservice  of  the 
king  to  have  these  thiugs  disclosed.  Mn  At- 
torney might  have  refused  to  consent  without 
giving  a  reason,  but  he  hath  given  a  good  rea- 
son, and  therefore  will  not  consent  that  they  he 
read. 

Mr.  Ketelbey.  We  do  not  consent  io  wave 
them,  but  insist  upon  their  being  read. 

Ati.  Gen,  We  do  not  ask  your  consent. 

Mr.  Ketelhey.  If  yuu  do  not  asik  it,  nor  gri^o 
it,  we  are  so  far  even  ;.  but  1  assure  you,  Sir^ 
we  are  retained  only  for  one  gentleman,  the 
prisoner  at  the  bar,  and  we  have  as  little  reason 
to  be  solicitous  for  the  innoeenoe  of  others,' 
some  have  for  their  guilt. 
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L.  C.  X  Yob  cannot  read  the  minntes  taken 

ajpuDst  the  lnDg,l>ecao8e  these  matters  are  not 

itpevet,  nor  to  be  diaooTered  to  the  world. 
BIr.  Hungeffard,    Something  dropped,  as  if 

TC  did  insist  upon  the  matter  for  the  sake  of 

fldwra ;  the^  are  mistaken,  we  contemn  such 

111  insiDoation.    We  are  of  counsel  for  this 

mo,  »d  for  this  man  singly. 
L  C.  /.   You  are  assismed  counsel  for  him, 

ud  ttofess  ynu  had,  1  believe  you  would  not 

hir«TeDtored  to  have  said  so  much. 

Mr.  Jlungtrford,   No,  indeed. 

X.  C.  J.  60  on. 

Serj.  Pengelly.  Mr.  Stanyan,  please  to  recol- 
lect, wbetfaer  when  Mr.  Layer  was  examined 
Wort  the  lords  of  the  council,  (it  is  to  confirm 
Ibe  evidence  of  Mr.  Lynch)  any  thing  passed 
iteotthedeclaratioD. 

L  C.  J.  But  before  you  was  intending  to 
uk  him  about  his  going  to  Rome,  and  having 
Goofernce  with  the' Pretender. 

Shj.  Pengelly.  My  lord,  that  he  bath  said 
dnidj,  therefore  I  ask  you  what  was  said 
^  Hr.  Lajer  relating  to  the  declaration  f 

SUuiyan,  The  lords  asked  Mr.  Layer,  if  he 
lad  sees  any  declaration  ;  he  said  no,  he  had 
nljr  the  beads  of  one  which  he  drew  himself : 
the  hnrds  asked  him  where  that  declaration  was, 
Ik  laid,  he  beliered  one  Wilson  had  it. 

^.Pengdfy.  Was  any  questions  asked 
rehtio^  to  the  persons  that  had  seen  it  ? 

Stanyan.  Yes ;  he  said  the  only  persons 
tint  bad  seen  it  was,  that  Wilson,  one  William 
irfries,  a  noo-inring  parson,  and  one  Lynch. 

Seij.  Pengelly,  Where  did  he  mention  to 
hiTe  shewed  it  to  Lynch  ? 

Siangan.  On  bis  way  to  my  lord  North  and 
^y%  at  the  Green  Man  at  Epping. 

Serj.  Pengelly.  Was  there  any  thing  more 
Bid  by  Layer,  relating  to  that  journey  to  Ep- 
ilog, and  what  ? 

^^nyan.  He  said  that  he  went  to  my  lord 
K«vth  and  Grey's,  and  dined  at  the  Green  Man 
■•be  went ;  then  he  carried  Mr.  Lynch  to  my 
"ni  North  and  Grey's,  and  recommended  him 
^  «y  lord  North  and  Grey  as  a  proper  person 
^  be  employed.  I  think  it  was  employed  in 
SB  israrrection,  or  in  any  thing  else,  that  his 
M&hip  should  command  him. 

Mr.  KettWey,  If  be  is  not  certain,  I  desire 
^may  produce  his  minutes,  as  he  gives  his 
cndcDce  viva  voce,  to  refresh  his  memory. 

^^  Gen,  We  submit  to  it. 

L  C.  J,  It  is  always  so. 

^nyan.  He  recommended  him  as  a  proper 
P'von  to  be  employed  in  an  insurrection,  and 
tbit  Lyoch  bavmg  told  Layer  before  that  he 
*^td  seize  the  earl  of  Cadogan,  that  Layer 
ti  nentioo  him  to  my  lord  North  and  Grey 
ttiproper  person  for  such  an  attempt. 
.  Bir.  Ketelbey,  The  first  time  you  said  in  an 
2|>orrection,  as  you  remembered  or  thought ; 
Mv  come  you  now  to  be  more  certain  on  the 
*^d  repetition  of  your  evidence  than  at  the 
■«?  On  the  first  account  you  gave,  yon  say 
X  irai  employed  in  an  insurrection,  as  yon 
^^^t;  now  upon  the  second  repetition  you 
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give  a  positive  evidence,  that  this  was  confest 
y  Mr.  Layer. 

Stanyan.  I  have  recollected  the  words,  and 
Mr.'  Layer  used  those  words. 

Mr.  Aetelbey.  From  whence  is  it  that  you 
are  now  so  positive,  and  were  not  so  at  first  f  ' 

Si'anyan,  i  did  say  the  words  at  first. 

Mr.  Ketelbey,  But  you  said  it  with  an  alle- 
viation ;  1  desire  to  know,  if  you  are  positive 
those  were  the  words  P 

Stanyan,  I  am  very  positive. 

Mr.  Ketellf^,  And  yet  you  were  not  positive 
before? 

Stanyan.  I  did  not  say  I  was  not  positive. 

Mr.  Uungerford,  Did  you  give  your  evi- 
dence, tfaat  you  was  certain  lie  said  that  he  had 
recommended  Lynch,  as  a  proper  person  to  be 
concerned  in  an  insurrection  in  general,  or  only 
as  a  proper  person  to  seize  my  lord  Cadogan, 
or  both  ?  How  did  he  express  himself? 

Stanyan.  1  will  tell  you  how  the  words  were : 
Lynch  having  told  him  he  would  seize  my  loni 
Cadoean,  Layer  recommends  Lynch  to  my 
lord  North  and  Grey  as  a  proper  person  for  such 
an  attempt. 

Mr.  Eungerford.  Then  the  insurrection  was  > 
oi{t  of  the  case ;   he  was  only  recommended  to 
my  lord  North  and  Grey  at  a  proper  person  to 
seize  niy  lord  Cadogan. 

Mr.  Ketelbey.  I  think  you  have  repeated  it 
three  times,  and  different  at  each  time ;  now 
please  to  rectify  your  memory,  and  let  us  have 
it  so  as  it  may  be  understood. 

I  must  desire  it  In  this  case,  my  client  is 
upon  his  life,  and  he  should  have  right,  1  am 
sure  he  will  have  it  from  the  Court  and  the 
Jury. 

We  desire  to  know  whether  you  give  such 
an  evidence  of  this  part  of  his  confession,  with 
respect  to  his  recommending  Mr.  Lynch  to  my 
lord  North  and  Grey,  as  you  will  stand  by  ? 

Mr.  Eungerford.  Mr.  Stanyan,  pray,  gife 
an  account  once  for  all  how  that  matter  was. 

Stanyan,  1  cangive  no  other  account. 

Mr.  Ketelbey,  Me  hath  varied  every  time ;  I 
appeal  to  Mr.  Attorney,  I  appeal  to  your  lord- 
ship. 

L,  C.  J.  Wherein  is  the  variation  f 

Mr.  Ketelbey.  First  he  acquaints  yoo,  that 
he  confessed,  that  he  recommended  Lynch  to 
my  lord  North  and  Grey,  as  a  fit  person  to  be 
employed,  he  thinks,  or  believes,  it  was  in  an 
insurrection  ;  and  then  he  says,  he  is  positive 
that  he  recommended  hinri  to  my  lord  North 
and  Grey,  as  one  that  was  fit  to  be  employed 
in  an  insurrection,  and  at  last  be  says,  he  was 
recommended  by  Mr.  Layer  to  my  lord  North 
and  Grey,  as  the  fit  person  to  seize  my  lord 
Cadogan.  I  appeal  to  your  lordship's  me- 
mory, and  his  own  oath,  whether  this  was  not 
so,  and  yet  be  is  positive  of  it,  he  is  sure  of  it. 

L,  C.  J,    Is  there  any  difference  in  all  this  ? 

Mr.  Ketelbey,  As  much  as  between  bein|f 
certain,  and  bemg  uncertain. 

L.  C.  J,  For  what  ?  You  talk  of  the  varia- 
tion between  an  insurrection  and  seizing  my 
lord  Cadogan^    The  insurrection  was  partly  t0 
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know  wbtt  they  were,  nor  whether  fiber  re" 
laled  to  a  foreigD  or  dooiestic  correspoBOUioe. 
Now,  becante  they  are  read,  as  beiag  found  on 
a  peraoo  |o  whom  be  gave  them ;  shall  they, 
to  support  a  treason  of  compassing  and  ima* 
gining  the  death  of  the  king,  me  eridenoe  of 
corresponding  with  the  Pretender  P 

My  lord,  I  do  not  apprehend  the  king's 
counsel  have  giT«n  us  any  manner  of  answer ; 
and  therefore  shall  not  tMce  up  any  more  of 
your  lordship's  time,  by  repeating  in  a  reply, 
what  I  offered  before  by  way  of  objection :  I 
submit  it  to  your  lordship. 

X.  C  J.  Bure  as  this  evidence  is  offered  it  is 
werj  proper ;  consider,  in  the  indictment  the 
crert-acts  are,  meeting,  consulting,  advising 
and  agreeing  to  raise  a  rebellion.  The  next  is, 
publa8hin(f  a  traitorous  libel,  in  which  rewards 
are  nromised  to  those  that  would  assist  in  this 
rebeUioo ;  a  third  overt  act  is,  the  engagmg 
and  listing  men  for  the  service  of  the  Pre- 
tender ;  a  fourth  is,  a  designing  to  depose  the 
lane ;  and  another  is,  to  set  np  the  Pretender 
on  tne  throne :  Now,  consider,  if  they  have 
not  given  an  evidei^oe  of  these  overt -acts,  whe< 
ther  sufficient  or  not,  that  most  be  left  to  the 
jui^;  if  they  haveffiven  evidence  of  these  acts, 
a  diesign  to  set  up  the  Pretender,  and  to  depose 
the  king,  &c.  1 1  they  are  not  proper  to  shew  for 
this  purpose  this  gentleman  corresponded  with 
Rome,  was  with  the  Pretender,  these  tetters 
sent  from  sir  lYilliaiu  Ellis  to  him  :  letters  (ac- 
cording to  his  desire)  purportinff  receipts  for 
sums  of  money  to  be  signed  by  the  Pretender, 
iS  a  foundation  to  oblige  him  to  make  re-pay- 
ment :  After  this  and  these  things  have  been 
oflered,  is  it  not  proper  to  go  as  far  sp  they  can 
on  this  head,  and  shew  bow  far  he  hath  been 
engaged  with  the  Pretender  and  his  accom- 
plices ?  Sore  it  is  proper,  as  a  further  evidence 
of  these  overt^acts. 

Do  not  trouble  yonrsdf  as  to  that,  no  use 
shall  be  made  of  that,  to  charge  you  with  the 
treason  made  so  by  another  act  of  parliament, 
about  corresponding  with  the  Pretender,  for 
evidence  it  is  proper  here,*  and  it  neither  <An, 
nor  shall  be  made  use  of  to  any  other  purpose. 

Mr.  Reeve,  Mr.  Stanyan,  pray  go  on,  and 
give  an  account  of  what  he  confesMd,  when 
examined  before  the  lords  of  the  council  about 
his  being  at  Rome. 

Stanyan,  Mr.  Layer  did  acknowledge  he 
had  been  at  Rome,  and  returned  from  thence 
ill  July  17tl,  he  said  he  had  had  two  confer- 
ences with  the  Pretender. 

Mr.  Ketelbty.  i  think  Mr.  Stanyan  said,  he 
had  taken  minutes  of  his  examination ;  I  had 
rather  see  the  minutes  than  trust  to  bis  me- 
morv.  My  lord,  in  the  trial  of  the  two  Bailiffs 
in  this  court,  the  substance  of  what  the  de- 
ceased said  was  reduced  into  writing;  and 
therefore  the  parole- evidence  that  was  offered 
to  be  ^iveo  was  rejected,  f  submit  it  U  your 
lordship,  whether  the  rule  is  not  the  same  in 
greater  cases,  and  much  stronger  in  this  point 
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before  your  lordship.  I  have  not  the  least 
disrespect  for  Mr.  Stanyan,  and  could  take  his 
word  for  any  thing  but  my  client's  life ;  there- 
fore, we  hope  he  shall  produce  those  notes, 
which  he  bsih  referred  to  once  or  twice,  now 
be  is  going  to  give  a  further  account  of  his 
examination. 

Mr.  Hungerford,  My  lord,  I  was  cooosel  ia 
that  case ;  Uie  justice  of  peace  who  had  taken 
Mr*  LutterePs  examination  did  not  appear,  and 
that  examination  could  not  be  had ;  there  was 
a  copy  of  it  taken  and  produced,  and  proved  in 
court  to  be  a  true  copy,  but  your  lordship  would 
not  let  that  copy  be  read,  or  the  subject  matter 
of  it  to  be  given  in  evidence,  unless  the  original 
examination  itself  were  produced. 

L,  C,  J.  Mr.  Atinmey,  vou  hear  how  the 
matter  is,  Mr.  Delafaye  and  Mr.  Stanyan  gire 
an  account  that  they  were  commanded  by  the 
lords  of  the  council  to  attend  and  take  minutes 
of  Mr.  Layer's  examination  before  tbem ;  that 
they  have  those  minutes,  and  have  lookid  into 
those  minutes  to  refresh  their  memories :  If 
they  desire  they  may  be  produced,  do  you  op-> 
pose  it  ?    Have  you  the  minutes  here  ? 

Stanyan.  Yes,  my  lord. 

Serj.  Pengelly,  Inhere  may  be  a  great  many 
things  that  are  not  material  to  the  present  case 
of  Mr.  Layer ;  why  should  they  have  all  these 
minutes  read  f  -  It  is  not  for  the  sake  of  the 
prisoner  at  the  bar,  but  for  the  sake  of  some 
other  people,  who  may  be  lisieaing  here. 

in  the  case  of  Lutterel,  there  was  a  com-- 
plete  examination  token  by  a  justice  of  the 
peace :  In  this  case  there  is  no  examinatioa 
completed  and  drawn  up ;  it  is  nothing  but  an 
oral  confession,  and  amounts  to  no  more.  The 
minutes  the  witnesses  may  toke  in  their  hands, 
as  proper  to  refresh  their  memories. 

Att,  Gen.  Their  desiring  to  have  these  mi- 
nutes read,  is  not  so  much  for  the  sake  of  their 
own  client  as  for  the  sake  of  other  people. 

Serj.  Cheshire,  How  the  matter  in  that  esse 
was 

£•  C.  J.  It  is  enough,  I  only  asked  Mr.  At- 
torney General,  whether  he  thouglit  fit  to  con- 
sent to  it;  and  without  his  consent,  we  are  of 
opinion,  that  they  cannot  be  read. 

I  asked  Mr.  Attorney  the  question,  and  was 
not  aware  of  any  ill  consequence. 

Mr.  Attorney  says,  the  minutes  refer  to  the 
whole  examination,  and  to  a  great  many  other 
people,  and  it  would  be  for  the  disservice  of  the 
king  to  have  these  thiugs  disclosed.  Mr.  At- 
torney might  have  refused  to  consent  without 
giving  a  reason,  but  he  hath  given  a  good  rea- 
aon,  and  therefore  will  not  consent  that  they  be 
read. 

Mr.  Ketelbey.  We  do  not  consent  to  ware 
them,  but  insist  upon  their  being  read. 

Ait.  Gen,  We  do  not  ask  your  consent. 

Mr.  Ketelbey,  If  you  do  not  atik  it,  nor  give 
it,  we  are  so  far  even  ;,  but  1  assure  you,  Sir, 
we  are  retained  only  for  one  gentleman,  the 
prisoner  at  the  bar,  and  we  have  sr  little  reason 
to  be  solicitous  for  the  innooenoe  of  others,' 
sons  have  for  their  guilt. 
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L  C.  J.  Yob  cannot  read  the  minutes  taken 
igiinit  the  kingjliecattse  these  matters  are  not 
liKjet,  nor  to  be  diaoovered  to  the  \4orld. 

Mr.  Hungetford.  Something  dropped,  as  if 
n  £d  iotist  upon  the  matter  for  the  sake  of 
ufaera ;  the^  are  mistaken,  we  contemn  such 
m  insiDaation.  We  are  of  counsel  for  this 
MO,  iod  for  this  man  singly* 

X.  C.  /.   You  are  assiirned  counsel  for  him, 
ud  Dsless  yon  had,  1  beliere  you  would  not 
kfeveDtared  to  have  said  so  much. 
Mr.  Jhngijford.  No,  indeed. 
LC.J,  Goon. 

Serj.  Pengetfy,  Mr.  Stanyan,  please  to  recoi- 
led, whether  when  Mr.  Layer  was  examined 
More  the  lords  of  the  council,  (it  is  to  confirm 
titt  e?idenee  of  Mr.  Lynch)  any  thing  passed 
Am  the  declaratioD. 

L  C,  J,  But  before  you  was  intending  to 
vk  him  about  his  going  to  Rome,  and  having 
cnfernce  with  the' Pretender. 

Seij.  Pengelly.  My  lord,  that  he  bath  said 
dmdj,  therefore  I  ask  you  what  was  said 
kjr  Mr.  Lajer  relating  to  the  declaration  ? 

StMyan.  The  toi^s  asked  Mr.  Layer,  if  he 
Wiseeo  any  declaration  ;  he  said  no,  he  had 
only  the  heads  of  one  which  he  drew  himself : 
die  kids  asked  him  where  that  declaration  was, 
k  aid,  be  beliered  one  Wilson  had  it. 
^.Pengelly.  Was  any  questions  asked 
I    rehtiDs^  tn  the  persons  that  had  seen  it  ? 

Stanyan,  Yes  ;  he  said  the  only  persons 
iWt  bad  aeen  it  was,  that  Wilson,  one  William 
^ries,  a  noo-inring  parson,  and  one  Lynch. 

Serj.  Pengelly,  Where  did  he  mention  to 
kiTe  shewed  it  to  Lynch  ? 

Stsnjfon,  On  his  way  to  niy  lord  North  and 
^y%  at  the  Green  Man  at  Epping. 

Serj.  Pengelty,  Was  there  any  thing  more 
■id  by  Lajer,  relating  to  that  journey  to  Ep- 
i«g,  and  what  ? 

Stanyan,  He  said  that  be  went  to  my  lord 
Korth  and  Grey's,  and  dined  at  the  Green  Man 
■•be  went ;  then  he  carried  Mr.  Lynch  to  my 
M  North  and  Grey's,  and  recommended  him 
to  ny  lord  North  and  Grey  as  a  proper  person 
to  be  employed.  I  think  it  was  employed  in 
UHosorrection,  or  in  any  thing  else,  that  bis 
■nltihip  iboold  command  him. 

Hr.  Keielbey,     If  be  is  not  certain,  I  desire 
K  may  produce  his  minutes,  as  he  gives  bis 
,   wdence  viva  voee,  to  refresh  his  memory. 
Mi.  Gen,  We  submit  to  it. 
^>  C.  J.  It  is  always  so. 
^nyan.  Ho  recommended  him  as  a  proper 
R<R<m  to  be  employed  tn  an  insurrection,  and 
^  Lynch  bavmg  told  Layer  before  that  he 
*^ld  seize  the  earl  of  Cadogan,  that  Layer 
«d  mention  him  to  my  lord  North  and  Grey 
^t  proper  person  for  such  an  attempt. 
.  Mr.  Ketelbey,    The  first  time  you  said  in  an 
yrrection,  as  you  remembered  or  thought ; 
Mv  come  you  now  to  be  more  certain  on  the 
*^d  repetition  of  your  evidence  than  at  the 
*nt?  On  the  first  account  you  gave,  yon  say 
J^*  employed  in  an  insurrection,  as  yon 
^"vffht;  now  upon  the  second  repetition  you 
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give  a  positive  evidence,  that  this  was  confest 
y  Mr.  Layer. 
Stanyan,    I  hare  recollected  the  words,  and 
Mr.' Layer  used  those  words. 

Mr.  Ketelbey,    From  whence  is  it  that  you 
are  now  so  positive,  and  were  not  so  at  first  f  ' 
Stanyan,  I  did  say  the  words  at  first. 
Mr.  Ketelbey,    But  you  said  it  with  an  alle- 
viation ;    I  desire  to  know,  if  you  are  positive 
those  were  the  words  P 

Sianyan,  I  am  very  positive. 
Mr.  Ketelbey,  And  yet  you  were  not  positive 
before? 

Stanyan,  I  did  not  say  I  was  not  positive. 
Mr.  Hungerford,  Did  you  give  your  evi- 
dence, that  you  was  certain  lie  said  that  he  had 
recommended  Lynch,  as  a  proper  person  to  be 
concerned  in  an  insurrection  in  general,  or  only 
as  a  proper  person  to  seize  my  lord  Cadogan, 
or  both  ?  How  did  he  express  himself? 

Stanyan.  1  will  tell  you  how  the  words  were : 
Lynch  having  told  him  he  would  seize  my  lord 
Cadoean,  Layer  recommends  Lynch  to  my 
lord  North  and  Grey  as  a  proper  person  for  such 
an  attempt. 

Mr.  Hungerford,  Then  the  insurrection  was  ^ 
o^i  of  the  case ;   he  was  only  recommended  to 
m^  lord  North  and  Grey  as  a  proper  person  to 
seize  niy  lord  Cadogan. 

Mr.  Ketelbey.  I  think  you  have  repeated  it 
three  times,  and  different  at  each  time ;  now 
please  to  rectify  your  memory,  and  let  us  have 
it  so  as  it  may  be  understood. 

I  must  desire  it  in  this  case,  my  client  is 
upon  his  life,  and  he  should  have  right,  1  am 
sore  he  will  have  it  from  the  Court  and  the 
Jury. 

We  desire  to  know  whether  you  give  such 
an  evidence  of  this  part  of  his  confession,  with 
respect  to  his  recommending  Mr.  Lynch  to  my 
loro  North  and  Grey,  as  you  will  stand  by  ? 

Mr.  Hungerford,    Mr.  Stanyan,  pray,  gife 
an  account  once  for  all  bow  that  matter  was. 
Stanyan,  1  can  give  no  other  account. 
Mr.  Ketelbey,  He  hath  varied  every  time ;  I 
appeal  to  Mr.  Attorney,  I  appeal  to  your  lord- 
ship. 

L,  C.  J,  Wherein  is  the  variation  f 
Mr.  Ketelbey,  First  he  acquaints  yon,  that 
he  confessed,  that  be  recommended  Lynch  to 
my  lord  North  and  Grey,  as  a  fit  person  to  be 
employed,  he  thinks,  or  believes,  it  was  in  an 
insorrection  ;  and  then  he  says,  he  is  positive 
that  he  recommended  hini  to  my  k>rd  North 
and  Grey,  as  one  that  was  fit  to  be  employed 
in  an  insurrection,  and  at  last  he  says,  he  was 
recommended  by  Mr.  Layer  to  my  lord  North 
and  Grey,  as  the  fit  person  to  seize  my  lord 
Cadogan.  I  appeal  to  your  lordship's  me- 
mory, and  his  own  oath,  whether  this  was  not 
so,  and  yet  he  is  positive  of  it,  he  is  sure  of  it. 
L.  C,  J.  Is  there  any  difference  in  all  this  ? 
Mr.  Ketelbey,  As  much  as  between  b&Df 
certain,  and  beii^  uncertain. 

L.  C.  J.  For  what  ?  You  talk  of  the  varia- 
tlon  between  an  insurrection  and  seizing  my 
lord  Cadogan^    The  insurrection  was  partly  t» 
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be  made  on  the  seiziDGf  mv  lord  Ca<lof(aD,lit  the 
■ame  lime  as  to  facUilate  the  insurrection ;  both 
were  to  go  together ;  if  he  was  a  proper  person 
to  seiae  my  lord  Cadogan,  be  was  a  proper  per- 
son to  be  employed  in  an  insurrection. 

Mr.  KeteAty.  He  is  charging  the  prisoner 
with  his  confession,  and  therefore,  1  say,  he 
hath  mentioned  tt  with  two  or  three  variations : 
first,  that  he  was  fit  to  be  employed  iu  an  insur- 
rection, and  be  explains  that  by  seizing  my 
lord  Cailogan. 

X.  C.  J.   That  is  part  of  the  insurrection. 
Mr.  Ketelbey,    Surely,  my  lord,  this  series 
to  make  our  objection  so  much  the  stroo^r 
a^inst  allowing  parole  erid'ence  of  a  conies* 
aioD,  which  was  put  in  writing. 

Att.  Gen.  J  can*l  imagine  what  they 
mean ;  here  i»a  ^^tleman  that  gives  an  ac- 
^omit,  that  the  prisoner  confessed  that  he  re- 
commended Lynch  to  my  lovdjforth  and  Grey, 
as  a  proper  person  to  be  enpToyed  b  the  insor- 
reotion,.  and  to  seize  my  lord  Cadogan ;  where 
is  the  variation  in  thisr 

Sol.  Gen,  Mr.  St^yan,  yon  was  giving  an 
account  of  Mr.  Layer^s  recommending  Lynch 
to  my  lord  North  and  Grey ;  did  Mr.  Layer 
declare  any  thiog  further  relating  to  tnat 
matter? 

Stanyan,  He  said  my  lord  North  and  Orey 
received  him  civilly ;  lie  supped  there,  and  lay 
there  that  night,  and  they  dmed  there  the  next 
day. 

Sol  6en.  Did  he  give  any  aooonot  of  WhaX 
passed  at  dinner  P 

Stanyoft,  I  don't  know  whether  it  was  just 
at  dinner,  or  afterwards,:  but  he  said  that  se- 
veral healths  were  drunk,  which  were  b<^n 
by  my  lord  North  and  Grey  ;  and  after  dinner 
there  came  in  a  man  they  called  a  citizen,  they 
drank  the  Pretender'^s  health,  his  wife  and  the 
young  prince. 

Sol  Gen.  Did  the  prisoner  say  any  thing 
about  the  christening  of  his  child  r 

Sianyan.  That  was,  when  he  confessed  be- 
fore the  lords  that  he  was  at  Rome ;  in  the 
conference  he  had  with  the  Pretender,  he  took 
occasion  to  speak  of  the  discontents  of  the  na- 
tion, which  had  been  occasioned  by  the  losses 
sustained  in  the  Sooth  Sea.  The  Pretender 
asked  him  if  he  knew  any  persons  of  distinc- 
tion in  that  case  ?  He  said,  that  he  knew  a 
great  many  that  were  well  -affected  to  his  inte- 
rest ;  that  he  was  not  acquainted  with  people 
of  quality  ;  but  that  he  knew  several  or  good 
estates  that  were  very  well- affected  to  his  mte- 
rest.  Upon  this  the  Pretender  asked  him  se- 
veral questions ;  says  he,  it  must  be  very  ex- 
pensive to  you  to  come  hither  to  Rome,  it  must 
cost  you  500/.  No,  saith  be,  not  above  half  so 
much.  Then  the  I^reteuder  praised  his  zeal, 
and  commended  him ;  after  that  Mr.  Layer 
asked  the  Pretender  to  giro  him  some  tokens 
or  credentials,  that  he  might  have  something 
from  his  majesty ;  that  would  be  a  means  of 
his  gaining  credit  among  his  friends  here.  He 
says  the  Pretender  scrupled  that:  then  Mr. 
Layer  propoaed  atorwartb  that  the  Plretender's 


wife  should  stand  as  god- mother  to  his  daugh- 
ter, to  Mr.  Layer's  daughter ;  that  afterwards 
ool.  Hay,  to  whom  he  was  introduced  at  the 
Pretender's  court,  brought  him  word,  that  tli<) 
Pretender's  wife  would  stand  as  godmother  to 
bis  child :  but  then  the  question  was,  who^ 
should  represent  her  P  And  after  some  time  it 
was  proposed  to  Mr.  Layer  to  find  out  a  fit  per- 
son to  represent  her.  Sir.  Layer  proposed  the 
duchess  of  Ormond,  which  was  agreed  to  ; 
after  that  the  Pretender  agreed  to  stand  god- 
father with  his  wife,  and  then  the  point  was« 
who  should  represent  him  ?  And  ool.  Hay  told 
him  that  he  must  take  care  of  that,  to  find  a 
proper  person  to  represent  his  ibiyesty. 

Sol.  Gen.  What  account  did  he  give  of  what 
was  done  in  pursuance  of  this,  when  he  came 
into  EnglanJ  P 

Stanyan.  When  he  came  into  England,  be 
said  he  applied  himself  to  one  Mr.  Thompson^ 
to  speak  lo  my  lord  Orrery  to  stand  to  repre- 
sent the  Pretender  with  the  duchess  of  Or- 
mond: but  he  said  my  lord  Orrery  declined  it; 
and  afterwards  be  got  my  lord  North  and  Gre^jr 
to  stand.  That  Mr.  Thompaon  did  christen  his 
child,  my  lord  North  and  Grey  and  the  duchess 
of  OroKMid  standing  as  proxies  for  the  Pre- 
tender and  his  wife ;  my  lord  North  and  Grey 
did  stand  to  represent  the  Pretender,  and  tiie 
duchess  of  Ormond  to  represent  the  Pretender's 
wife,  knowing  they  did  so. 

And  he  was  asked  by  the  lords,  who  were  ift, 
company  at  the  christening  P  He  said,  only  the 
duchess  of  Ormond,  my  lord  North  and  Grey, 
Mr.  Thompson  the  minister,  himself,  and  his 
wife,  and  another  woman,  at  whose  house  the 
christening  was  performed :  but  he  said,  she 
was  not  present  in  the  room,  though  she  aasisl- 
ed  at  the  christening. 

Mr.  We$t.  Did  be  mention  any  time  when 
this  christening  was  ? 

Stanyan.  About  the  spring :  I  cannot  say 
that  question  was  asked  him  oy  the  lords,  and 
1  cannot  ascertain  the  time. 

Mr.  We$t,  Did  he  say  any  thing  relating  to 
my  lord  North  and  Grey  P 

Stanyan.  He  told  them  of  my  lord  North 
and  Grey's  being  at  the  h«&d  of  these  desig-Ds. 

Prisoner.  What  doth  he  concern  himself 
with  the  lord  North  and  Grey  for  P 

Mr.  We$t.  Pray«  Sir,  be  quiet.  ' 

Stanyan.  He  said  he  told  my  lord  North  and 
Grey  that  he  had  acquainted  Lynch  with  his 
kirdship*s  being  at  the  head  of  this  design,  there- 
fore Mr.  Lynch  had  expressed  a  great  desire  to 
wait  upon  his  lordship. 

Att.  Gen.  Mr.  DHafaye,  pray,  give  an  ac- 
count what  Mr.  Layer  said,  when  be  was  exa- 
mined before  the  lords  of  the  council,  relatiDg;' 
to  his  being  at  Rome. 

Deiqfaye.  Mr.  Layer  declared  to  the  lords 
of  the  council  that  he  had  been  at  Rome,  that 
he  had  had  two  conferences  with  the  Pretender, 
4hat  he  had  acquainted  the  Pretender  with  the 
disaffection  of  the  nation,  with  respect  to  the 
losses  that  had  been  sustained  by  tlie  South  S^, 
He  said,  in  general,  the  nation  was  well  affected* 
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aidthitlielniewperioiiiof  state,  not  quality, 
that  were  io  hk  ioterest:  then  he  proposed  to 
hire  cndentials  or  tokens  of  the  Pretender's  re- 

fd  to  him,  which  was  not  granted  him:  then 
Mred  the  Pretender's  spoose  should,  stand 
tUnelher  to  his  child ;  the  Pretender  said 
voold  consider  of  it;  ool.  flay  afterwards 
Irosgfat  him  word,  thut  she  consented ;  then 
toe  were  some  oonfo'ences  who  should  repre- 
Mstbcr. 

Ait.  Gen.  Give  the  some  aeooant  that  he 
pre  More  the  lords  of  the  council. 

Dtlrftye.  Col.  Hay  brought  word  to  Mr. 
lajer,  that  the  Pretender's  spouse  consented 
to  ftisd  godmother  to  his  child  ;  and  it  was 
ignsdthe  duchciB  of  Ormond  should  represent 
Mr;  be  desired  a  credential  or  token  to  the 
itdwH  of  Omoond.  Hav  told  him,  without 
thadie  wonM  stand ;  only,  saith  he,  carry  a 
MMSe  that  the  duke  is  well,  and  gone  to 
Madrid,  that  abe  would  do  it ;  and  Layer  de- 
M  tD  know  who  should  stand  as  god- father ; 

Stbe  king  himself,  that  is,  the  Pretender ; 
Liyer  desired  to  know  who  was  to  repre- 
Mstfaim;  be  desired  to  be  excused,  hut  Layer 
voqM  find  out  one  npon  his  return  into  Eng- 
kid,  thst  was  proper  for  that  purpose ;  when 
kcuae  into  fagfaind  he  was  at  a  kws  for  a 
10100  to  represent  the  Pretender;  he  went  to 
Mr.  Thompson  to  ad?ise  with  him  about  it, 
wbo  went  to  my  k>rd  Orrery,  to  desire  him  to 
iM  u  proxy  lor  the  Pretender;  my  lord 
Onciy  declined  it ;  then  he  went  to  my  lord 
Nirik  and  Grey«  who  aocepted  it.  The  chiM 
«M  duiOnied*  it  was  at  Chelsea,  I  take  it. 
It  a  boose,  wbenre  there  was  a  china  shop.  It 
ni  ia  the  apring,  what  day  1  cannot  tell. 
IWt  be  said  there  was  his  wife,  my  h>rd 
Nirlk  snd  Grey  who  stood  for  the  Pretender, 
ad  doehem  of  Ormond  who  stood  for  the  Pre- 
kidcr'i  wife,  the  woman  of  the  house,  but  she 
^^liMt  within  the  room  at  the  christening. 

Att.  Gen.  Do  you  remember  any  thing  said 
■^Uver  about  any  declaiSstion  that  was  drawn  P 
J^Mmft.  Mr.  Layer  owned  that  he  had 
■two  iieads  of  a  dedaration ;  and  that,  when 
W  WBi  gomg  to  my  lord  North  and  Grey's, 
W  did  shew  it  to  Mr.  Lynch  at  the  Green-Alan, 
•be  wss  en  his  way  thither. 

84^Pe»ge%.  What  daid  he  of  his  recom- 
■Mi^  Mr.  Lynch  in  bis  exsmination  ? 

^^<^  He  spoke  of  his  recommending 
wb  twice ;  that  Mr.  Lynch  hsTing  told  him 
"voald  seise  my  lord  Cadogan,  he  did  recom- 
■ad  bnn  to  my  lord  North  and  Grey,  a%a 
F«perpenon  for  that  attempt.  The  second 
ve  that  he  recommended  him,  be  bad  pro« 
|(Kd  eirrying  Lynch  to  my  lord  North  and 
^■^  be  having  told  him  that  he  was  a  very 
^f^  man,  fit  to  be  concerned  in  an  insurrec- 
btt;  that  Layer  haring  told  Finch  his  k>rd- 
ihp  wu  to  be  at  the  head  of  the  design,  Lynch 
vn  iapstient  to  wait  upon  him. 

Att.  Gen.  We  shall  now  prore  there  were 
*pi  >t  the  prisoner's  house  when  he  was 
P^  Mr.  Sunyan,  were  you  at  Mr.  Layer's 
■"*>»  when  he  was  seiaed  ?•— S^anyan.  Yes. 


A$i.  Gen.  Do  you  know  of  any  arma  thei%f 

Stanyam.  Yeo^ 

Att.  Gen,  Giro  my  lord  and  the  Jury  an  ac- 
count what  arms  f 

Stanjfan.  Just  after  Mr.  Layer  was  seised  t 
came  in,  he  was  just  got  out  of  his  bed.  I 
obsenred  in  the  room,  where  he  lay,  there  were 
a  pair  of  pistols  hung  by  bis  bed  side,  and  be* 
tween  them  a  horse-tnan's  sword,  a  riding 
sword,  and  a  pretty  large  sword ;  on  the  other 
side  of  the  bed  next  the  chimney  a  little  case 
of  pistols,  and  another  sword  bung  in  another 
part  of  the  room.  In  the  ckiset  of  the  same 
room  we  looked,  and  I  saw  two  carbines  or 
guns,  and  two  musquetoons  or  blunderbusses ; 
seeing  so  manr  arms,  I  went  to  handle  some  of 
them,  upon  which  he  said,  Hsto  a  care,  they 
are  loaded,  don't  meddle  with  them;  upon 
that  I  asked  him  what  he  hod  to  do  with  so 
many  arms  ?  He  answered,  you  must  know 
my  clerk  and  I  are  great  shooters,  when  we 
are  in  the  country.  In  another  room,  looking 
further,  we  ^boerred  sererat  moulds  for  the 
making  of  bullets.  There  was  abo  a  cartridge- 
box,  and  a  number  of  cartrid^  ready  made  up, 
as  near  as  I  can  guess  (I  did  not  count  them) 
there  were  about  Tortv  or  fifty  of  them.  There 
was  a  gentleman  of  the  army,  and  he  said  they 
were  such  caitridges  as  were  used  in  the  army. 

Att,  Gem*  Was  there  any  thing  relating  to 
these  arms  confessed  by  Mr.  Layer  bcfora 
the  lords  of  the  council  f 

Stanyan.  He  did  not  deny  it,  I  befiere. 

Att.  Gen.  I  would  ask  you  whether  there 
waa  any  thing  said  before  toe  lords  relating  to 
these  arms? 

Stamfon.  The  lords  did  ask  Mr.  Layer,  what 
did  he  with  forty  or  fifty  cartridgea  Teadr  made 
up?  lie  said  they  were  made  up  by  Bowers 
the  gunsmith,  and  that,  if  there  was  any  dis- 
turbance  in  the  nation,  he  should  have  occasion 
for  them. 

Att,  Gen.  Mr.  Delafaye,  was  you  bji^^hen 
he  was  asked  the  question  aboutlthese  arms  ? 

Dehfaye.  Yes ;  he  was  asked  what  he  did 
with  so  many  cartridges  and  arms,  and  he  said 
they  were  proper  for  his  use,  if  there  should  be 
any  disturbance  in  the  nation. 

Colonel  Hutke  sw(»ni. 

Att.  Gen.  Was  you  by  when  these  arms  were 
semed  in  Mr.  Layer's  house  ? 

Hvtke,  Yea ;  there  were  two  cases  of  pistols^ 
two  fusees,  and  some  other  arms,  and  a  blun* 
derbuss,  and  two  or  three  swords  ;  there  were 
about  40  cartridgea  ready  made  up  in  the  usual 
manner,  as  they  are  made  up  when  our  sokliers 
are  to  charge  their  pieces  for  expeditwn  in  case 
of  action. 

Att.  Gen,  How  many  were  there  f 

Hutke.  About  forty. 

Att.  Getu  Bid  you  aee  any  moulds  for 
bolleta? 

Huike.  There  waa  a  mould  for  muskei-balls. 

Priioner.  You  say  I  had  two  fusees ;  wiU  a 
musket  ball  go  into  a  fnsee  f 

Huike.  I  cannot  tall  bat  it  may. 
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Prisoner,  There  were  forty  eartrlflg^et,  wfiich 
vere  ready*  made  np,  wift  tbose  cartridges 
go  into  a  fuzee  F 

'Huske,  .  These  very  cartridges  were  only  fit 
for  the  army. 

Mr.  Keteibey,  These  cartridges  were  not  fit 
for  the  musket? 

Htuke.  I  did  not  try  them. 

M  r.  Kclelbet/,  Would  they  go  into  a  fuzee  ? 

Huske,  I  douU  know. 

Mr.  KeUlbey,  According  to  my  notions,  there 
is  a  difference  in  bigness  between  a  fuzee  and  a 
musket;  and  a  cartridge  fit  for  a  musket  will 
not  go  into  a  fuzee. 

Huske,,  A  cartridge  that  is  fit  for  a  fuzee, 
will  go  into  a  musket. 

Mr.  Keteibey,  I  believe  that,  and  so  it  will  into 
a  cannon ;  therefore  1  ask,  whether  a  cartridge 
that  is  fitted  to  a  musket,  and  proper  for  the  use 
of  a  soldier  going  to  battle,  whether  thai  car- 
tridge will  fit  a  fuzee? 

Huske,  The  bore  of  a  fuzee  may  be  made  as 
large  as  that  of  a  musket. 

Ta.  C.  J,  Those  cartridges  that  were  there, 
would  they  have  served  for  the  fuzee? 

Huske.  1  am  satisfied  that  they  would  serve 
for  the  fuzee,  and  the  smallest  arms  there, 
eycept  the  pistok. 

Mr.  Keieikey,  You  say  there  were  two  swords? 

Huske,  Yes,  I  saw  two  swords. 

Mr.  Keteibey.  I  believe  you  never  are  with- 
out two  swords  ? 

Huske*  1  believe  I  have  a  dozen,  but  they  be- 
long to  my  company. 

Prisoner,  Were  they  horse-swords,  or  swords 
fitto  walk  with? 

Huske.  I  can't  tell  that. 

Mr.  Hungerfcrd,  I  think  yQU  say,  that  those 
bullets,  niade  into  cartridges,  were,  by  the  size 
of  them,  intended  for  the  small  arms  ? 

Huske,  I  do  believe  they  would  fit  the  two 
fuzilk  that  I  saw. 

Mr.  Keteibey.  JM  you  open  any  of  the  car- 
tridges? 

Suske,  I  did,  and  there  was  a  ball  made  up 
at  the  end  of  each  cartridge. 

Mr.  Smeybert  sworn. 

Sol,  Gen,  Do  yon  know  the  prisoner  at  the 
hTf-^Sm^bert,  Yes,  I  do. 

Sol,  Oen,  Recollect  whether  yoo  have  seen 
liim  at  Rome  ? — Smeybert,  Yes,  I  have. 

Sol,  Gen.  When  ? 

Smeybert,  About  a  year  an^  a  half  ago. 

Sol.  Gen.  For  how  long  time  was  he  there  ? 

Smeybert.  I  think  about  a  week  or  a  fi>rtnigbt. 

Sol,  Gen.  Did  yon  or  the  prisoner  leave 
Rome  first  ? 

Smeybert.  I  left  Rome  first 

Mrs.  Hoy  sworn. 

Seij.  Cheshire,   Did  you  ever  see  the  pri- 
ibner? — Hay.  Yes. 
Serj.  Cheshire.  Where  did  yoi|  see  him  P 
Hay.  1  saw  him  at  Rome* 
^.Cheshire,  Wbea? 
Hoy.  Last  summer  was  twelft-month. 
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Serj.  Cheshire,  What  time  of  the  year  was  it 
as  near  as  you  can  remember  ? 

Hay,  1  cannot  tell  exactly  what  time,  but  H 
was  last  summer  was  twelve- month. 

Serj.  Cheshire.  You  are  sure  you  saw  him 
there? — Hay.  Yes. 

Att,  Gen.  My  lord,  we  shall  now  prove  the 
prisoner's  escape  out  of  the  messenger's  cus- 
tody, as  was  opened  before.    Call  Mr.  Squire. 

Mr.  Squire  sworn. 


Att,  Gen.  Look  upon  the  prisoner  at  the 
bar,  do  you  know  him? 

Squire,  Yes,  I  do  know  him. 

Att,  Gen.  Do  you  know  any  thing  of  bis 
being  taken  up  ?  Give  au  account  when  it  wsa 
that  ne  was  taken. 

Souire,  He  was  taken  the  18th  day  of  Sep- 
tember last. 

Att,  Gen,  Whose  custody  was  he  in  after  h« 
was  taken  ? 

3}uire.    He  was  in  my  custody. 
tt.  Gen.  What  became  of  him  afterwards? 
Did  he  continue  in  your  custody  ? 

S^ire,  No,  he  made  his  escape. 
tt.  Gen,  How  long  after  he  nad  been  taken 
was  it  that  he  made  his  escape  ? 

Squire,  It  was  the  next  day,  he  got  out  of 
the  window. 

Att,  Gen.  How  high  was  the  room  he  got 
out  of? 

Squire.  It  was  two  story  high  ;  he  lifted  up 
the  sash,  and  so  got  out  of  the  window. 

Att,  Gen,  Did  you  pursue  him  f 

Squire,  Yes. 

Att.  Gen,  What  account  can  you  ^ve  of  his 
being  taken  again? 

Squire.  He  had  not  been  gone  long  belbra  I 
found  he  bad  made  his  escape,  aud  understand- 
ing which  way  he  went,  I  immediately  pursued 
him,  and  I  took  him  in  a  lane  going  towards 
St  George's  fields. 

Att.  Gen.  What  did  he  say  ? 

Squire,  He  said  he  was  very  sorry  to  see 
me ;  I  asked  him  how  he  could  offer  to  oo 
away  from  me ;  and  he  said  every  body  else 
would  have  done  the  same  in  his  condition,  and 
that  nobody  could  blame  him  for  it;  and  that 
he  believed  my  lord  Carteret  would  not  blaine 
him. 

Att.  Gen.  But  why? 

Squire.  Because  be  looked  upon  himself  in 
such  a  bad  condition,  and  so  moch  danger,  he 
said,  nobody  could  Uame  him,  because  he  was 
A  that  condition. 

Prisoner,  What  conditk>n  ?  I  desire  to  asdc 
you  one  questk>o ;  Did  not  I  ask  you  to  shew 
me  your  warrant  ? 

&uire.   No,  yoo  never  asked  me. 

Prisoner,  Did  not  I  ask  you  at  my  owia 
house?-— ^S^tr€.  No,  you  did  not. 

Prisoner,  Did  you  shew  me  your  warrant  f 

Squire.  You  did  not  ask  me  lor  it. 

Prisoner.  Did  not  I  tell  you  the  reason  tlie^ 
I  escaped  was,  because  I  did  not  know  wha% 
aathonty  you  bad  to  detain  me  ? 
Squire,  No,  yon  did  not. 
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Jama  Fetertan  tworo. 


Aft.  Gen,  Mr.  Peterson,  do  you  know  way 
Haatf  of  the  prisoner's  escape  ? 

Peiersoa.  Mr,  Layer  was  in  custody  at  my 
ftlber's  bouse,  iti  Mr.  Sqoire'a  house,  in  a  room 
Bp  ttra  pair  of  stairs  backwards. 

Alt.  Gen.  Do  you  know  any  thing  of  bis 
gettio^  away  ? 

Fetenon.  No,  I  was  abroad  then. 

Jokm  SweeU  sworn. 

Att,  Gen.  Look  upon  the  prisoner  at  the 
bir;  do  you  remember  you  erer  saw  him 
before  f 

Sveete.  Yes,  I  saw  him  just  going  into  St. 
fieoiYe's  fields. 

Au.  Gen.  Did  any  body  take  him  there  f 

Sveete.  I  was  the  first  that  took  him. 

Att.  Gen.  What  did  he  say  to  you  when  yon 
took  him? 

Smeete,  He  said,  For  God's  sake  let  me  go ; 
ttid  taid  it  was  an  arrest :  Why  then,  and  please 
foo,  mv  lord,  my  partner  came  up,  and  asked 
bim,  whether  it  was  an  arrest,  and  he  said  it 
^is;  and  then  looking  about  me,  I  saw  an- 
(Mber  person  coming  after  us,  who  was  the  me»- 
KDger :  It  seems  be  bad  broke  out  of  the  mes- 
wnger's  house.  And  then  he  clapt  his  hand 
ioto  his  pocket,  and  pulled  out  I  be]ie?e  about 
forty  guineas,  and  said  we  should  take  what 
^e  would  if  we  would  let  him  go ;  but  we 
would  not. 

Anthony  Stepkent  tworo. 

An,  Gen.  IVhat  did  Layer  say  when  he  was 
fiisttakenf 

Stephens.  We  asked  him,  is  it  for  an  arrest  f 
Tcs,  says  he,  it  is  an  arrest ;  and  when  he  saw 
llr.  Squire's  son  coming  after  us,  he  would 
give  OS  whatever  we  pleased  to  let  him  go ; 
lod  more  thao  that  he  said  they  had  no  warrant, 
lad  be  did  not  know  that  they  could  keep  him 
vitboQt  a  warrant. 

flerj.  Pengellv.  My  lord,  we  ha?e  gone 
through  our  e?idence,  and  shall  rest  it  here. 

Mr.  Hungerford,  May  it  please  your  lord- 
ship and  yoa  gentlemen  of  the  jury,  1  am  of 
eoonsel  for  the  prisouer  at  the  bar ;  and  after  so 
loDgr  an  evidence  hath  been  ffiren  in  this  cause, 
it  will  best  become  me  to  draw  the  matter  in 
debate  to  asiogle  point,  if  I  can,  and  thereby  to 
give  ease  to  your  lordship,  the  jury,  and  the 
counsel  on  both  sides.  My  lord,  the  prisoner 
is  udicted  upon  the  statute  of  the  35th  of 
£dward  the  third,  commonly  called  the  statute 
De  Proditionib',  the  things  made,  or  rather 
declared  treason  by  that  act,  are  first,  tbe  com- 
pmiog  or  imagining  tbe  death  of  the  king,  or 
if  the  prince  of  Wales.  Then  the  statute  goes 
OB  to  declare  other  things  treason  which  relate 
<mi]t  to  tbe  persons  of  some  of  the  royal  family ; 
M  then  it  declares  Ukewise,  that  it  is  treason 
to  levy  war  against  tbe  king.  See.  It  is  not  said, 
that  to  design  or  contrive  to  levy  war,  but  ac- 
Mly  to  levy  war  only  shall  be  treason. 


This  is  the  text,  this  the  law  ot»oo  which  th« 
gentleman  at  the  bar  roust  be  either  saved  or 
condemned.  The  treason  laid  to  his  charge 
is  compassing  and  imagining  the  death  of  the 
king:  the  overt- acts  laid  to  his  charge  are, 
that  he  did  consult  and  conspire  to  levy  war. 

That  he  did  publish  a  certain  treasonable 
libel,  purporting,  among  other  things,  a  pro- 
mise of  reward  to  his  majesty's  faithful  sub- 
jects, to  rise  in  arms  and  Uyy  war  against 
the  king. 

That  ne  consulted  to  put  the  Pretender  upon 
the  throne. 

That  he  listed  soldiers  for  him.     " 

And  the  last  overt- act  is,  that  he  consulted 
to  seize  and  imprison  the  king. 

My  lord,  and  you  gentlemen  of  the  jury, 
there  is  no  evidence  of  any  of  these  overt  acts 
attempted  to  be  given  in  evidence  against  him 
in  Essex,  save  only  that  of  publishing  a  trea- 
sonable libel,  which  the  king^s  counsel  in  their 
evidence  would  insinuate  to  be  the,  Pretender's 
declaration.  The  evidence  of  the  other  overt- 
acts  are  attempted  to  be  proved  in  Middlesex. 
And  in  truth,  the  greatest  part  of  the  whole 
transaction  was  by  the  king's  own  evidence, 
proved  to  be  in  that  county,  and  I  wonder  the 
mdictment  was  not  laid  there  ;  but,  gentlemen, 
the  indictment  being  laid  in  Essex,  if  an  act  of 
high -treason  is  not  proved  to  have  been  com- 
mitted by  the  prisoner  in  that  county,  he  must 
be  acquitted. 

I  might  here,  my  lord,  insist,  that  an  actual 
levying  of  war,  and  not  design  to  levy  a  war, 
being  made  treason  by  the  statute  of  treasons, 
the  publishing  a  paper  which  purports  at  the 
utmost  but  an  intention  only  to  levy  war  or 
'  raise  a  rebellion  is  not  treason,  and  conse- 
quently not  a  legal  overt-act  within  that  sta- 
tute. This  opinion  is  warranted  by  the  express 
words  of  tbe  act  of  parliament  itself,  which  is  a 
better  authority  than  all  the  commentators 
upon  it ;  and  it  is  likewise  the  opinion  of  my 
lord  chief  justice  Coke,*  and  my  lord  chief 
justice  Hales ;  and  in  truth,  if  this  be  not  the 
true  meaning  of  the  act,  one  paragraph,  vis. 
That  which  declares  actual  levying  of  war 
treason,  is  superfluous  and  redundant;  for 
what  is  the  use  of  making  actual  levying  of 
war,  or  a  rebellion,  a  distinct  species  of  trea- 
son, when  the  intention  of  doing  it,  according 
to  some  modem  doctrines,  was  hitfh-treason 
within  the  first  clause  of  the  act,  viz.  Ima- 
gining the  death  of  the  king  f  This  opinion 
likewise  seems  to  be  confirmed  by  the  two  acts 
of  parliament,  one  in  queen  Elisabeth's  time, 
and  one  in  king  Charles  the  second's,f  where 
consulting  or  intending  to  levy  a  war  or  raise 
a  rebellion,  is  made  high-treason  during  the 
lives  of  them  two  respective  princes,  for  which 
temporary  provision  there  would  be  no  reason 
if  the  law  were  so  before.  I  know  what  hath 
been  said  to  some  part  of  this  matter,  that  the 

*  Coke's  Instit.  ch.  1,  p.  0,  and  10.  flsk*t 
Pleas  of  the  Crown,  p.  IS. 
t  1  Elis.  ch.  1, 13  Car.  S,  ch. 
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levying  of  war  meant  io  tbe  statute  of  fS  of 
Edwanl  tlie  third,  was  not  meant  of  such  a 
rebellion  as  was  levelled  against  tbe  king> 
person,  crown,  title,  or  government;  hot  of 
•uch  public  commotions  as  disturbed  tbe 
peace  of  the  kingdom,  as  the  pulling  down 
.ef  inclosores,  which  was  the  case  in  qneen 
Elizabeth's  time,  or  of  pulling  down  bawdv- 
hoases,  which  was  the  case  in  Charles  the 
secoqd*s  time :  but  to  shew  how  unnatural  a 
construction  of  the  words  '  lever  le  guerre,*  it 
is  to  say,  that  it  relates  only  to  such  riotous 
commotions  as  I  have  mentioned.  Give  me 
leave,  my  lord,  to  make  but  one  observation. 
Tbe  statute  of  treasons  is  penned  in  the  French 
«f  that  age,  and  the  words  of  the  statute 
*  lever  le  guerre'  against  the  king,  1  have  here 
within  the  reach,  in  court,  a  nook  of  vfery 
great  note  and  good  authority,  it  is  the  history 
of  Froissart,  who  writes  the  history  of  Eng- 
land, France,  and  Spain,  from  the  year  1326, 
to  the  year  1340,  and  dedicates  his  book  to  that 
Tery  king,  viz.  Edward  the  third,  in  whose 
reign  the  statute  of  treasons  was  made,  and 
in  this  whole  book,  '  lever  le  guerre,'  is  con- 
itantly  mentioned  to  denote  a  public  slated 
war ;  and  in  this  sense,  it  is  likewise  taken  by 
Du  Fresne  in  his  Glossary,  vol.  3,  pag.  S55. 
— -i  only  hiDt  this  matter  to  your  lordship, 
for  1  well  know  what  determinations  my 
lords  the  judges  have  of  late  years  given  upon 
this  objection ;  but  I  humbly  hope  that  there 
will  be  no  occasion  tor  an  entire  dependence 
upon  this  ol>jection  in  this  case,  for  that  1  hope 
it  will  appear  both  to  your  lordship,  and  the 
jury,  that  no  such  overt- act,  as  is  laid  in  the 
indictment,  that  is,  publishing  the  Pretender's 
declaralion  at  the  Green  Man,  is  at  all  proved. 
The  evidence  given  touching  that  matter  is 
only  by  Mr.  Lynch  ;  and  he  gives  an  account 
that  the  prisoner  and  he  met  at  Aldgare,  in 
order  to  go  to  the  house  of  my  lord  North  and 
Grey  at  or  near  Epping:  m  the  course  of 
their  journey  thithe^  finding;  themselves  too 
late  to  be  at  my  lord  North's  by  dinner ;  they 
called  io  at  the  Green  Man,  and  there  got  a 
beef- steak :  and  before  it  was  brought  up  the 

?risoner  gave  Mr.  Lynch  a  paper,  which  Mr. 
«yDch,  and  not  the  prisoner,  calls  the  Pre- 
tender's Declaration :  Mr.  Lynch  reads  only 
one  paragraph  in  it,  whereby,  as  he  says,  the 
soldiers  were  tempted  to  be  allured  from  his 
majesty's  service ;  this  is  the  whole  evidence 
given  touching  any  offence  committed  in  the 
county  of  Essex :  for  as  to  any  treasonable 
discourse  between  Ald^te,  and  the  Green 
Man;  they  cannot  in  justice,  and  without  a 
particular  proof  to  that  purpose,  be  charged 
upon  the  prisoner  to  be  done  in  Essex,  a  great 
nartof  the  way,  viz.  from  Aldgate  to  Bow- 
bridge,  being  in  Middlesex,  and  not  in  tbe 
county  of  Essex. 

In  the  first  place,  therefore,  gentlemen '  of 
tbe  jury,  we  hope  there  is  no  evidence  to  con- 
vince you  that  anv  such  declaration  was  pub- 
lished at  all ;  ami  yet,  secondly,  If  there  was 
a  paper  read  there,  the  paper  read  was  not  an 
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act  of  high-treason.  The  time  that  tbe  pri* 
soner  and  Mr.  Lynch  staid  at  the  Greeb  Man, 
seems  to  be  very  short,  their  stay  was  so  abort 
that  there  was  no  evidence  that  their  horses 
were  put  up :  the  beef- steak  was  bespoke  before 
they  went  into  a  room.  Mr.  Lynch  came 
down  twice  out  of  the  room ;  be  himself 
admits  once,  besides  bis  gaping  at  some  per« 
sons  in  the  yard  whom  he  knew,  before  the 
beef-steak  was  brought  up;  and  yet,  before 
the  beef- steak  was  brought  up,  this  declara* 
tion  is  pretended  to  be  published :  for  my  part, 
considering  how  little  time  there  wss  for  such 
a  transaction  as  this  is,  I  cannot  think  there 
could  be  any  such  thing  as  that  transacted  at 
that  time,  the  compass  of  time  would  hardly 
allow  it ;  whatever  was  done,  is  admitted  on 
all  handa,  to  be  done  before  the  beef-steak  was 
brought  up,  and  the  other  incidents  may  verf 
well  be  supposed  to  take  up  all  tbe  time  be« 
twixt  the  bespeaking  and  dishing  np  the  beef- 
steak ;  so  there  could  be  no  time  for  so  solemn 
an  act  as  publishing  a  declaration  to  overturn 
three  kingdoms.  But  in  the  second  place,  if 
the  prisoner,  which  1  don't  admit,  did  give 
Mr.  Lynch  any  paper  to  read,  a  paragraph 
whereof  was  to  tne  purpose  Mr.  Lynch  re» 
lates;  yet  such  paper  cannot  be  imputed  to  the 
prisoner  as  an  act  of  high-treason,  there  wer^ 
nut  a  few  lines  of  the  paper  read,  and  the  rest 
were  not  read  at  all,  either  by  Mr.  Lynch,  or 
the  prisoner;  and  I  never-iinew  that  part  of  n 
deeu  or  writing  was  ever  allowed  to  be  given  in 
evidence,  without  producing  or  reading  the 
whole.  In  tbe  case  of  my  lord  Russel,  where 
the  declaration  for  rebellion  was  assigned  as  an 
act  of  high-treason,  the  whole  declaration  was 
proved  to  be  read,  and  not  a  part  only ;  and 
yet  even  that  evidence  was  ujion  the  revolution 
in  the  first  year  of  king  William  and  queen 
Mary,  looked  upon  so  imperfect  an  evidence  of 
high- treason,  that  for  that,  and  other  reasons, 
my  lord  Riissel's  attainder  was  reversed ;  we 
have  a  copy  of  the  act  of  parliament  for  the 
reversal  here  attested,  and  we  are  ready  to 
produce  it  if  your  lordship  thinks  fit.— >Can  it 
be  said  that  the  prisoner  giving  Mr.  Lynch  a 
paper,  of  v^ich  he  reads  only  a  few  tines,  and 
then  the  prisoner  takes  it  up  again,  is  a  puti- 
lishing  of  a  treasonable  paper,  or  in  truth,  a 
publisning  of  any  paper  at  alt  ?  Declarations 
for  rebellions  are  commonly  publistied  in  public 
places,  to  captivate  multitudes,  and  not  handed 
from  one  man  to  another  when  they  are  ex- 
pecting  a  beef-steak ;  there  was  no  appointed 
or  solemn  meeting  at  the  Green  Man ;  no  con- 
course of  people  there,  neither  in  truth,  by 
Mr.  Lynch's  own  evidence,  can  it  be  taken  to 
be  a  real  declaration ;  for  he  says,  as  I  remem- 
ber, in  that  paper  it  was  mentioned  that  the 
lord  Cadogan  was  in  custody ;  that  fiict  is 
utterly  false,  his  lordship  neither  was,  nor 
is  so. 

I  must  submit  to  the  consideration  of  my- 
lords  the  judges,  and  the  jury,  of  how  dan- 
gerous a  consequence  constructions  of  this 
nature  may  prove  to  be.    BeforO  the  statute  of 
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(reatoos,  the  people  of  England  laboured  under 
fut  miichielB  by  the  great  incertainty  there 
wu  of  what  was  high- treason,  and  what  was 
Mt;  the  parUament  thereopon,  to  ease  the 
people  of  that  perplexity,  in  the  S5th  of  Ed- 
wird  the  third,  passed  the  law  of  treasons,  for 
wUeh  the  people  then  paid  a  great  sum  of 
Bosejr;  and  tor  which  that  parliament  was 
oiled  Messed  (parUamentnm  beatum),  and 
Mir  If  erery  act  a  man  doth,  though  perhaps 
tending  to  sedition,  shall  be  interpreted  to  be 
aa  orert-aet  of  high-treason,  the  subject  irill 
hboor  under  the  same  inconvenience,  and 
Boder  the  same  pernlezities,  as  they  were 
before  the  statutes  or  treasons ;  this  practice 
■•7  be  so  far  improved,  that  if  a  man  delivers 
t  leditious  ballad  to  another  to  be  read,  that 
shall  be  interpreted  an  overt-act  of  high- 
tenon  ;  much  more  if  people  in  their  cups 
iMold  drink  such  healths,  as  were  said  to  be 
draok  at  my  lord  North  and  Grey's  house; 
for  DO  man  can  deny  but  that '  bibere  est  agere,' 
whatever  *  scribere'  is :  this,  my  lord,  is  all  that 
oceora  lo  me  at  present  concerning  the  charge 
of  bigh-treason  upon  the  prisoner  within  tne 
coooiy  of  Esaez ;  and  if  tnere  ha  no  charge 
nnde  ootragainst  him  there,  the  evidence  ffiven 
agaioithim,  of  what  he  did  or  said  elseWDerCy 
mnt  go  for  nothing. 

Mr.  Ketelbey,  May  it  please  vour  lordship, 
ndyou  gentlemen  of  the  jury,  I  likewise  ap- 
pear here  as  counsel  for  the  prisoner,  who  hav- 
ing pleaded  Not  Guilty  to  this  indictment,  I 
moat  suppose  him  so  till  he  be  found  otherwise ; 
and  it  is  my  duty  (being  assigned  for  him  by 
the  Court)  to  lay  the  circumstances  of  his  case 
before  you  in  as  true  and  clear  a  light  as  I  can, 
nd  to  offer  to  your  consideration  what  may 
Mcor  proper  for  his  defence,  and  legally  con- 
inee  to  the  clearing  his  innocence. 

The  eharge  laid  to  him  is  of  the  highest  na* 
tore  that  the  laws  of  England  know ;  *  crimen 
kete  majestatis ;'  no  less  than  the  conspiring 
ttd  oompaanng  the  death  of  the  king ;  and  as 
it  ia  so  offence  not  capable  of  any  aggravation, 
Mt  to  be  alleviated  by  any  thing  that  we  can 
<fler,  we  humbly  hope  your  lordship,  and  the 
geotlenien  of  the  jury,  will  expect  the  strongest 
evidence  the  nature  of  the  case  admits,  such  as 
the  law  requires,  and  is,  in  some  measure,  pro- 
portiooable  fo  the  ^eatness  of  the  offence. 

The  act  of  pariiament  upon  which  the  pri- 
■ner  stands  indicted,  is  the  25th  of  Edward  3. 
Itia  there  said,  to  make  him  attainted  there 
anathe  an  overt  act,  and  that  overt  act  must 
be  fully  and  clearly  proved  :  <  Et  deceo  prova- 
biement  sott  attaint  de  overt  fnit.' 
.  My  hml  Coke,  in  his  third  Institutes,  fol.  13, 
n  his  comment  upon  that  act,  explains  the 
^rd  <  provablement '  by  saying  it  must  be 
vpOD  direct  and  manifest  proof,  not  upon  con- 
J^ral  presumption,  or  mference,  or  strains 
^  wit;  it  must  not  be  'commune  argu- 
Beatom.' 

Bince  that  time,  several  other  statutes  have 
">M  made  in  favour  of  the  sul^jeot,  and  for  re  • 


gulatiog  trials  in  cases  of  high  treason :  par- 
ticularly the  late  statute  7  mo  Gulielmi  3, 
which  enacts,  that  there  must  be  two  lawful 
witnesses  to  the  same  overt  act;  or  one  of 
them  to  one,  and  the  other  of  them  to  another 
overt  act  of  the  same  species  of  treason  :  and 
that  no  evidence  shall  be  admKted  or  given  of 
any  overt  act  that  is  not  expressly  hud  in  the 
indictment. 

I  think  we  need  not,  at  present,  enter  into 
the  whole  of  the  case,  or  trouble  the  Court  with 
a  long  detail  of  circumstances  and  many  wit- 
nesses ;  but  rather  chose  to  leave  that  on  the 
toot  Mr.  Hungerford  hath  put  it  for  your  lord- 
ship's considi^ration. 

It  must  be  admitted  to  us,  that  if  the  prisoner 
is  not  guilty  of  an  overt  act,  legally  proved  to 
be  committed  m  the  county  of  Essex,  where 
the  species  of  treason  and  all  th(  overt  acts  in 
the  indictment  are  laid  ;  though  all  the  other 
facts  in  Middlesex,  or  at  Rome,  or  any  where 
else,  should  be  never  so  clearly  made  out,  yel 
they  do  fail  upon  this  indictment,  and  the  pri- 
soner must  be  acquitted. 

"What  have  they  to  charge  htm  with  such  an 
overt  actf  Nothing  but  the  single  evidence  of 
Lynch!  He  is  the  only  person  that  speaks  to 
thut  point.  He  says,  that  thev  sef  out  from 
Aldgate  in  order  to  ride  to  my  lord  North  and 
Grey^s,  and  alighted  at  the  Green  Man  ;  that 
what  discourse  passed  between  them  there  was 
before  dinner :  he  owns  he  went  down  stairs 
twice  before  dinner,  and  spent  some  time  in 
looking  out  of  the  window,  to  see  some  persons 
with  whom  he  was  acquainted,  and  when  the 
dinner  (which  was  soon  got  ready)  was  brought 
up,  Mr.  Layer's  servant  came  and  waited,  and 
no  discourse  passed  there  during  that  time ;  he 
tells  you,  that  Mr.  Layer  pulled  a  paper  out  of 
his  pocket,  and  shewed  it  to  the  witness,  who 
read  part  of  it,  and  that  it  contained  u-eason- 
able  matter,  as  laid  in  the  indictment :  this  it 
the  substance  of  what  Lynch  swears,  I  took  it, 
as  well  as  I  could,  in  writing  from  bis  mouth. 

Now,  my  lord,  is  this  sufficient  to  convict 
this  gentleman  of  committing  an  overt  act  of 
high  treason  in  Essex  P  A  bare  pulling  a  paper 
out  of  his  pocket,  and  ffiving  it  bira  to  read, 
where  such  and  such  a  thinn  is  set  forth,  a^  by 
him  is  called  a  treasonable  &claration ! 

My  lord,  if  he  had  pulled  out  of  his  pocket 
the  most  treasonable  paper  that  ever  was  in- 
vented, is  it  any  more  than  publishing  a  libel  P 
Is  that  an  overt  act  of  treason  ?  I  will  suppose 
it  a  copy  of  the  Pretender's  declaration,  or  an 
original,  such  a  one  as  was  burnt  by  the  sheriflb 
of  London  two  days  ago :  if  a  man  had  that, 
and  pulled  it  out  of  his  pocket,  and  gave  it  to 
another  to  read,  is  this  high  treason  ?  I  dare 
say,  if  any  such  person  falls  into  Mr.  Attorney'^ 
hands,  he,  that  always  does  his  duty  to  the 
crown  as  he  ought,  will  go  no  higher  than  an 
information  for  publishing  a  libel ;  and  all  this» 
my  lord,  is  upon  a  supposition  that  the  foots  are 
true  which  have  been  sworn  by  Lynch :  bpt, 
on  the  Qither  hand,  there  are  so  many  unac- 
countable circumstances  in  the  relation,  that  an 
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affair  of  that  consequenoe  sboald  be  iranstcted 
in  sQch  a  place ;  b  so  short  a  time ;  upon  aucb 
ftD  accidental  bait ;  if  ben  one  of  the  conspira- 
tors was  eitber  gazing  at  the  window,  or  run- 
ning up  or  down  stairs  the  greatest  part  of  the 
wbfle,  and  other  persoqs  were  continually  go- 
ing backwards  and  forwards  into  the  room,  or 
within  hearing  of  every  word  that  passed  there, 
we  think  it  carries  with  it  such  an  air  of  im- 
probability, that  no  reasonable  man  can  give 
credit  to  it,  much  less  convict  a  person  of  so 
great  a  crime  upon  such  evidence. 

But  suppose  what  passed  at  the  Green  Man 
(which  1  am  very  far  from  admitting)  should 
be  adjudged  an  overt  act  of  high  treason  :  how 
is  it  proved  ?  Only  by  one  witness ;  one  single 
witness  to  the  fact  in  this  county !  The  law  re- 
quires two  witnesses  to  convict  a  man  of  high 
treason,  and  that  the  jury  should  be  returned 
out  of  that  county  where  the  facts  are  laid ; '  de 
vicineto :'  because  the  law  supposes  tbem  more 
conusant  of  the  circumstances  of  a  case  which 
arises  id  their  neighbourhood  :  but  if  the  proof 
t>f  one  overt  act  in  the  county  where  it  is  laid, 
by  one  witness,  should  be  sufficient  to  let  tbem 
in  to  prove  other  overt  acts  in  distant  countries, 
or  in  foreign  kingdoms,  these  fundamental  rules 
of  law  would  be  totally  subverted :  how  is  it 
possible  for  a  man  to  provide  or  defend  himself 
against  such  an  attack  ?  It  is  springing  a  mine 
ttpon'him !  Sadden  and  unexpected  ruin! 

Mr.  Attorney  won't  shew  any  precedent, 
where  it  ever  was  allowed  to  be  ^ood,  that  one 
witness  might  prove  the  overt  act  in  the  county 
where  it  is  Uiid,  and  that  then  they  might  give 
evidence  of  overt  acts  committed  m  any  other 
county:  if  your  lordship  is  of  opinion  against 
tis  in  this  particular,  then  we  must  beg  leave  to 
go  farther,  and  observe  upon  the  rest  of  the 
witnesses  they  have  called  ;  not  only  to  take 
off  their  credit,  but  to  contradict  them  in  a  great 
measure. 

There  hath  been  a  great  deal  of  other  evi- 
dence given  by  them,  but  we  must  submit  it  to 
your  lordship,  whether  it  is  material  hb  escap- 
ing from  the  messenger's  house,  and  hb  being 
taken  in  St.  Geoi;ge*s- fields ;  and  the  evidence 
begins  to  run  thin,  or  else  1  believe  they  would 
not  have  troubled  the  Court  to  call  those  per- 
sons to  that  which  is  ncf  ways  conducive  to  the 
point  now  in  judgment ;  if  yonr  lordship  is  of 
opinion  with  us,  that  this  is  not  an  overt  act  in 
Essex,  and  legally  proved,  being  there  is  but 
one  witness,  and  attended  with  such  droum- 
stances,  then  the  matter  is  at  an  end ;  but  if 
yonr  lordship  is  of  another  opinion,  then  we 
most  beg  leave  to  go  on,  and  likewise  to  ofkv 
what  we  have  from  the  mouth  of  our  wit- 
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X.  C  J.  You  must  go  on,  you  have  mixed 
your  discourse  so  that  nobody  knows  what  to 
make  of  it;  sometimes  though  the  fact  are 
dear  as  to  the  overt  act,  you  have  said  as  much 
against,  as  for,  the  improbability  and  nature  of 
the  thing,  in  point  of  law,  as  for  the  other*  I 
don't  see  how  we  shall  ooma  at  it,  unless  you 
go  through  the  cause. 


Soi.  Gen,  My  lord,  in  the  observations  they 
have  hitherto  made,  they  have  mixed  objections 
as  to  the  fact,  t<^ether  with  some  matters  of 
law,  that  seemed  to  be  aimed  at,  and  6xed  upon 
no  pQiut ;  to  which  we  cannot  give  any  parti- 
cular answer ;  therefore  we  d^re  they  may 
go  through  their  whole  case,  before  we  reply  to 
any  part  of  it. 

Mr.  Hungerford.  Since  it  is  your  lordship's 
pleasure  that  we  shall  now  go  ou,  I  shall  pro- 
ceed to  make  some  observations  upon  the  rest 
of  the  evidence  given  against  the  prisoner  at 
the  bar  out  of  the  county  of  Essex.  The  ob* 
servations  which  T  shall  make  will  be  in  the 
general  only,  tor  I  cannot  descend  to  all  the 
particular  instances  of  the  evidence  given,  hav- 
ing not  taken  proper  notes  for  that  purpose ; 
for  I  depended  upon  the  insufficiency  of  the 
evidence  given  touching  any  act  of  hit^h  trea- 
son being  committed  in  Essex;  and  I  ho|M 
that  from  that  very  circumstance  the  prisoner 
would  have  been  acquitted ;  but,  however  I 
know  the  learned  gentleman  who  is  joined  with 
me,  hath  taken  very  exact  notes  of  the  whole 
evidence,  and  therefore  what  1  omit,  I  am  as- 
sured he  will  abundantly  supply. 

The  second  witness  produced  against  the  pri- 
soner,  is  Mr.  Plunkett,  whose  evidence  I  tbmk 
ought  to  weigh  but  very  little  with  any  judica- 
ture whatsoever ;  the  prisoner's  meeting  witb 
this  man  was  very  accidental  in  Lincoln's -inn- 
field^,  when  they  did  not  know  each  other,  and 
yet  they  immediately  entered  into  a  discourse 
of  raising  a  rebellion,  and  overturning  two  king- 
doms, and  that  gi'eat  secret  of  knowing  who 
was  to  be  the  general ;  though  Mr.  Lynch, 
afler  long  acquaintance  with  the  prisoner,  could 
not  get  it  out  of  him ;  yet  it  was  communicated 
to  the  eminent  witness  Mr.  Plunkett  at  the  first 
interview,  with  an  addition  of  mentioning  the 
names  of  two  very  great  men  more,  the  earl  of 
Strafford  and  general  Webb,  as  well- affected  to 
the  undertaking:  but  that  noble  earl's  and  great 
general's  services  to  their  country,  are  too  well 
known  to  be  blemished  bv  such  an  incredible 
evidence.  After  some  (fiscourse  betwixt  the 
prisoner  and  Plunkett  about  the  undertaking-^ 
in  which  there  was  an  incident  of  a  discourse  of 
another  nature,  whether  the  Lutheran  religioQ 
were  not  preferable  to  the  Popish  ?  And  after 
(as  Plunkett  says)  the  prisoner  had  communi- 
cated to  him  an  intention  of  invading  the  king^. 
domby  some  persons  from  abroad,  the  prisoner^ 
in  If  very  great  fit  of  bounty,  presents  Mr. 
Plunkett  with  the  sum  of  half  a  crown.  This 
relation  seems  to  be  so  improbable,  and  ia 
truth,  is  delivered  (or  rather  stammered  out)  ia 
so  wretched  and  incoherent  a  manner,  that  I 
believe  that  no  one  tbat  heard  it  beheves  a  word 
of  it. 

The  truth  is,  the  scheme  itself  seems  rather 
to  be  a  chimerical  plan  of  some  crazy- pate^ 
politiciaos,  than  a  solid  project  of  any  men  of 
sense,  or  in  their  wits.  What  undertaking  catm 
there  be  so  improbable,  as  that  laid  down  byr 
this  scheme,  viz.  seizing  the  general  of  the 
army,  seizing  the  Tower,  seizing  the  Excbauge^ 
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mimimgihte  Bidk  ef  Enghind  ;  nd  all  this 
with  a  force  which  6oe»  not  appear  to  consist  of 
tbofe  time  or  foar  men  P  and  for  money,  the 
mm  of  war,  there  seems  to  be  no  great 
fta(k  of  that ;  Plunkett  hath  ahoat  half  a  crown 
tt  600  tiitte,  and  half  a  guinea  at  another ;  for 
M  to  the  fniiMa  Jtffrtys  ffaire  him,  it  doth 
Mt  aibet  the  priaoBer.  Mr.  Lynch  indeed, 
ska  seems  to  be  a  man  of  greater  weight, 
tpon  his  frequent  repeating  himself  to  be  very 
ttmy,  got  abeuC  seven  or  eight  guineas.  1 
Mstioa  these  tbiogs,  gentlemen  of  the  jory, 
to  shew  how  imprmhie  this  part  of  the  eri- 
tes  ii  of  ilaenr,  and  wn  hop<s  to  make  it  ap- 
pur  to  ym  to  b«  the  more  so,  bv  the  Evidence 
aeMl  prodnee  to  ibt  reputation  of  the  wit-' 
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is  to  the  papers  of  all  kinds  produced  as 
Sfiteee  sfainst  Ibe  prisoner,  we  hope  he  can- 
Botbs  affected  by  them,  Moe  of  them  being 
psfed  to  be  of  his  hand  writisig ;  as  to  the 
ms  found  in  the  prisoner's  bouse,  they  are 
BiBisrstbao  whstt  gentlemeii  usually  have  for 
tbuMneaof  IlKsr  mmily.  or  their  recreations ; 
isi  as  iff  bb  Mfeg  at  Rome,  it  is  admitted 
that  the  evideiiee  n  not  given  as  a  fact  of  high- 
tWMDB;  so  onofat  not  to  be  considered  as  any 
iofredient  in  the  prisoner's  gudt:  As  to  the 
pmsneHs  onttesivworiiig  to  eseape,  it  is  no  evi- 
fnu  of  the  prisoner's  guilt ;  I  do  not  enter 
into  the  consideration,  whether  the  enstodv  of 
SsMBSsager  is  a  legal  prison,  or  no  i  but  there 
if  hardly  a  Man  that  is  under  any  confinement 
itdl,  but  would  willingly  escape  into  liberty  : 
Mto  tbo  pri0M«r  karth  suffered  already  for 
that  ofl^noe,  if  it  be  one ;  be  hath  been  put 
isis  inns,  and  bis  attempciiig  to  escape  is  the 
nriv  NiBSB  tbat  is  assigned  iSr  it. 

There  was  something  spoke  in  the  iptrodoc- 
iiM  ts  this  ncouaatiott  whiek  was  very  remark- 
iUc,  vii.  that  it  was  a  desigh,  if  it  bad  took  ef- 
fed,  that  would  have  engaged  the  whole  nation 
k  Used,  and  would  bate  destroyed  our  civil 
Ml  uRgiaMS  .rights :  We  who  are  of  counsel 
fe  the  prisoner,  have  as  great  an  abhorrence 
Jfalbingof  ifasHMrtoreasany  mencau  have: 
Bstyct  we  hope,  that  mankind  is  not  to  be  led 
(■i^  wilk  shww  and  oolottr,  but  to  be  guided 
htmam  aad  HMtters  of  fiM^.  Is  it  possible 
isl  peosle  cooM  hare  been  raised  into  a  re- 
gion by  a  wrockmalraa  which  was  never 
PiUisbed,  but  Vy  Mr.  Lyhch's  reading  two  or 
Ihnsliacsof  ft?  And  wkloh,  by  Mr.  Lyoeh's 
•«■  evidnee  (whfiob  1  fbrgot  to  remark  before) 
*ii  isptrfeol;  for  he  says,  that  the  prisoner 
kUhJm,  he  iateoded  to  put  it  ib  the  I^retender's 
■sn,  wluck  it  aeems  was  not  then  done ; 
ttd  therefore  what  was  produced,  was  at  the 
>tes8t  an  impeifsct  piece  only.  Or  that  the 
pkoauat  tha  bar,  a  man  of  a  gentleman-like 
■■iy,Todead,  but  of  no  great  figure  or  estate 
■ttawQiid,  aad  havfag  ao  depeadantaor  no- 
acquaintance,  having  no  protision  Of 
I,  or  aanaaailioo,  shoald,  with  the 
only  of  a  bundle  of  papers,  and  of 
it  Lpodi  u4  PhialDelty  avtrtdrn  aad  an* 
■we  this  whole  kingdom.     CMboiiaakOd» 
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the  Protestant  British  government  is  not  so 
easily  to  be  brought  to  desiraction :  they  might 
mucn  sooner  ^ana  yet  I  think  that  very  diffi- 
cult too)  have  Wrowed  100,000/.  of  the  Bank 
of  England,  upon  the  blind  notes  which  they 
have  produce<I,  sent  by  sir  William  Ellis,  than 
have  brought  about  a  revolution  in  this  kinff- 
dom,  with  such  materials  as  they  seemed  to  ba 
possessed  of. 

These  things  therefore,  my  lord,  I  urge,  are 
cirtnmstances  which  render  all,  pr  the  greatest 
part  of  the  evidence  ffiven,  very  improbable. 

I  shaH  close  the  whole  with  two  paragraphs 
of  a  speech*  made  by  one  of  your  lordship's 
predecessors,  my  lord  chief  justice  Scroffga, 
sitting  in  the  same  sacred  seat  of  justice  whero 
your  lordship  now  sits ;   the  words  are  these: 

**  If  once  our  courts  of  justice  cooie  to  ba 
awed  or  swayed  by  vulgar  noise,  and  if  judgea 
and  juriea  should  manage  themselves  so  as 
would  best  comply  with  the  humour  of  tha 
times,  it  is  falsely  said  that  men  are  tried  for 
their  lives  or  fortunes ;  they  live  by  chaneo, 
and  enjoy  what  they  bare  as  the  wmd  blows, 
and  with  the  same  certainty. 

**  Let  us  pursue  the  plot  a  Ood's  name,  and 
not  baulk  any  thing  where  there  is  danger  or 
suspicion  upon  reasonable  grounds;  but  not 
so  overdo  it,  as  to  shew  our  2eal,  we  will  pre* 
tend  to  find  what  is  not ;  nor  stretch  one  thing 
beyond  what  it  will  bear,  to  reach  another." 

Mr.  KeUlbey,  I  must  beg  leave  to  go  on 
where  1  left  off  with  Lynch's  evidenoe. 

AH  PhiukeU  saith  was  in  Middlesex ;  but 
whether  he  is  a  credible  witness  you  will 
hear  by  and  bve.'  I  cannot  but  take  notice  of 
one  thmg  which  is  uuaocoontable  in  his  evi- 
dence, and  renders  it  impossible  to  be  true :  Ha 
gives  voo  an  account  of  a  letter  which  he  ra» 
oeived  ai^nt  ten  weeks  affo ;  be  is  very  po- 
sitive as  to  the  words  of  the  letter,  1  asKed 
him  over  and  over  again  to  it,  he  repeats  it  as 
socfa ;  when  we  examined  him  farther,  it  ap- 
pears that  he  eould  neither  write  nor  read ;  and 
now  he  came  to  remember  so  perfectly,  when 
he  could  not  write  nor  read  nimself,  is  very 
strange.  Why,  saith  he,  it  was  read  over  to 
me  twice,  and  we  have  heard  him  repeat  it  three 
times ;  and  i  appeal  to  the  jury,  ir  any  one  of 
them  can  take  upon  him  to  repeat  it  again 
with  that  exactness  the  witness  pretends  to  do. 

Is  it  not  equally  strange,  oiv  lojrd,  that  Jef- 
freys, a  man  of  letters,  the  first  time  he  saw 
him,  an  ignorant  common  seijeant  in  the  arqny, 
should  immediately  fall  into  a  discourse  with 
him  about  a  plot,  and  raising  a  rebellion,  as  if  ho 
had  belbitt  been  intimate  with  him  ?  So  like- 
wise, he  saith,  of  James  Plunkett,  the  same 
day,  the  first  day  he  came  to  him,  be  came  to 
his  own  boose,  and  there  talked  to  him  about 
thb  afiair ;   as  if  they  had  nothing  else  to  talk 

of  but  rebelKon  against  the  government.     And 

M  ^■■■1 ■  ■■       I ■       .  .  I    1- fa 

*  Lord  Chief  Justice  Hcroggs  his  speeoh 
the  first  day  of  Miobaetmas  term,  li79.  rrittt- 
«d  that  year.    Jt^nntrMiUim. 
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I  •ubmit  it  to  your  lordship  and  the  jury,  whe- 
ther it  is  likely  or  possible,  that  any  man  of 
cocnmoD  sense  should  subject  himself  in  so 
dangerous  an  affair  to  another  that  was  an  utter 
stranger  to  him :  But  here  be  ffives  you  an 
account  of  two  several  persons  under  the  same 
imprudence,  the  same  infatuation,  James 
Pluokett  and  the  non-juring  parson.  Besides, 
there  is  a  manifest  contradiction  in  bis  evi- 
dence: for,  at  first  he  said,  that  the  non- 
joriujBr  parson  told  him  bis  name  was  Jeffreys 
the  first  time  be  saw  bim ;  and  afterwards 
being  cross-examined,  he  said,  the  first  time., 
he  knew  bis  name  to  be  so  was  upon  the  re- 
ceipt of  his  letter,  and  finding  the  name  so 
■abscribed. 

The  next  witnesses  gave  an  account  of  the 
seizing  the  papers,  and  then  Mrs.  Mason.  We 
asked  ner  if  those  papers  had  been  seen  by  any 
body  since  she  baa  them,  and  whether  she  had 
shown  them,  or  any  other  papers,  to  sir  John 
Meeres,  or  any  of  his  servants  ?  She  positively 
denies  it,  and  saith  they  were  not. 

I  don't  know  whether  these  papers  were  seen 
by  any  body,  for  we  have  not  one  word  of  them 
in  our  briefs,  and  the  very  producing  them  is  a 
■urprize  to  us ;   but  we  shall  prove,  that  this 
woman  shewed  some  papers  to  sir  John  Meere's 
or  his  man,  and  that  thereupon   notice  was 
given,  and  the  papers  soon  after  seized.     But 
whether  these  are  they  or  not,  I  cannot  tell. 
I  observed  before  upon  the  evidence  of  Mr.  De- 
lafiiye,  Mr.  Stanyan  and  Mr.  Doyley ;    and 
though  your  lordship  was  of  opinion,  that  it 
was  sufficient  to  have  the  paper  called  the 
Scheme  read,  yet  we  hope  it  is  far  from  being 
a  conclusive  evidence  agiiinst  the  prisoner,  it 
not  being  found  in  his  custody ;  and  we  shall 
produce  several  who  now  are,  and  for  many 
years  have  been  well  acquainted  with  his  hand- 
writing,  who  will  give  your   lordship  their 
thoughts  of  it    I  believe  Mr.  Attorney  would 
not  Mve  endeavoured  to  call  witnesses  that  it 
was  signed  by  bim,  and  was  his  own  hand- 
writing, if  he  had  noC  thought  it  material :  yet 
we  hope  that  whan  our  witnesses  are  heard,  no 
cr^it  will  be  given  by  the  jary  to  it,  as  a  fact 
to  charge  the  prisoner.     We  shall  give  you  an 
account,  if  my  instructions  are  true,    that 
Pbinkett,  Lynch,  and  Mrs.  Mason,  who  are 
the  persons  chiefly  concerned  in  the  course  of 
this  evidence,  are  of  so  scandalous  and  vile  a 
character,  that  do  rec^ard  at  all  is  to  be  had  to 
their  testimony.     The  most  honest  men  may 
mistake  in  their  evidence,  as  Mr.  Stanyan  is 
.    pleased  to  say ;  if  he  made  any  mistakes,  I  am 
satisfied  they  proceedcid  from  a  defect  of  me- 
mory, and  DO  design,  and  he  is  certainly  ex- 
cusable ;    but  as  for  the  other  three.  Lynch, 
Plunkett,  and  Mason,  when  you  shall  have 
heard  half  what  we  have  accainst  them,  I  dare 
aay  they  will  not  have  the  least  credit,  though 
they  bad  given  a  much  more  probable  evidence 
than  they  have  done.     But  surely  as  it  is, 
their  evidence  cannot  have  sufficient  weight 
with  you,  to  prevail  against  the  life,  estate, 
Aftd  family  of  tbe  geatleman  here  before  yoa, 


and  to  fix  a  perpetual  stain  upon  him  and 
his  posterity. 

Mr.  Hungerford.  My  lord,  we  shall  call  oar 
witnesses,  and  begin  with  nsy  lord  North  and 
Grey. 

Atl.  Gen,  We  desire  to  know  what  it  is  you 
call  my  lord  North  and  Grey  to  prove  ? 

Mr.  Hungerford,  He  is  to  give  an  accomit 
of  what  passed  at  his  house,  what  Mr.  Lynch 
said  when  be  was  there. 

X.  C.  J.  Then  you  do  admit  that  he  was  at 
the  Green  Man,  and  he  went  to  my  lord  North 
and  Grey's  afterwards? 

Mr.  Ketelbey,  There  is  their  sheet-anchor. 

Mr.  Hungerford,  We  admit  we  were  at  the 
Green  Man,  but  committed  no  bigh-treasoa 
there ;  your  lordship  hath  set  us  right  in  the 
point  of'^timing  our  evidence  in  tbe  nature  of 
this  transaction  ;  it  is  proper  lo  begin  with  tbe 
master  of  the  Green  Man. 

Mr.  Mackreth  sworn. 

Mr.  Hungerford,  Mr.  Mackreth,  pray,  give 
my  lord  and  tbe  jury  an  account  whether  Mr. 
Layer,  or  Mr.  Lynch  were  at  your  house  last 
summer,  or  how  long  they  were  there  ? 

Mr.  Ketelbey,  I  think  you  are  master  of  tbe 
Green  Man  ? 

Mackreth.  Yes,  Sir,  upon  tbe  oath  I  have 
taken,  I  do  not  know  that  Mr.  Layer  was  ever 
at  my  house. 

Mr.  Ketelbey,  Do  you  remember  any  thio^ 
of  the  Saturday  the  85th  of  August  ? 

Mackreth,  No,  1  cannot 

Mr.  Kttelbey,  Do  you  remember  whetbor 
you  were  at  home  that  day  P 

Mackreth,  1  cannot  tell:  If  it  was  on  a  (8a> 
turday ;  on  Saturday  I  ofWn  attend  the  jus* 
tices  at  llford. 

Mr.  Ketelbey,  Do  von  know  whether  yon 
was  at  borne  that  day  r 

Mackreth.  I  cannot  tell. 

Mr.  Ketelbey,  Do  you  know  Mr.  Layer? 

Mackreth.  1  never  saw  him  before  in  my 
life,  as  1  know  of. 

Mr.  Ketelbey.  Was  there  never  any  eoqairy 
after  him  at  your  house  ? 

Mackreth,  No:  There  was  the  duke  of 
Grafton  and  my  lord  Halifax  came  to  my 
bouse  some  time  since.  The  duke  of  GraAoo 
intimated  something  of  this  affair ;  the  duke  of 
Graflon  said  to  me.  You  are  to  be  banged: 
Hanged,  for  what?  said  L  You  and  your 
friend  Layer  are  to  be  hanged.  Said  I,  I  never 
saw  bim  in  my  life.  They  walked  to  and  ire 
in  the  hall.  What,  said  they,  do  you  know 
nothing  of  this  Layer?  No,  I  don't,  as  I  hope 
to  be  saved,  directly  nor  indirectly. 

Mrs.  Mackreth  sworn. 

Mr.  Hungerford,  Pray,  do  yoa  remember 
any  travellers  at  your  house  upon  tbe  S5th  of 
August  last  P 

Mr.  Ketelbey.  Do  you  remember  whea  BIr« 
Layer  was  at  your  boose  ? 

Mackreth.  I  never  aaw  the  geatleman  io  my 
lite»asiknoirof. 
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Mr.  Keieibey,  Are  yoa  constantly  at  bome  ? 

Micknth,  Yes,  1  have  hardly  time  to  go  to 
ckarcfa. 

Mr.  Keteibey,  Did  yoa  ever  hear  any  thing 
tf  a  declaration  read  ? 

Mackreth.  I  never  heard  any  thing  of  it  in 
nvdays,  my  lord. 

Ifr.  Uunf^erford.  Pray,  do  yon  know  the 
fooio  one  pair  of  stain  forward  in  your  house  ? 

Mackreth.  They  are  all  forward,  my  lord. 

Mr.  SuHgerford,  How  far  is  the  oar  from 
tberoom? 

Markretk.  My  bar  is  below  stairs,  even  with 
the  stair-case. 

Mr.  Hungetford.  If  any  thing  is  read  there 
abod,  ID  any  of  those  rooms  one  pair  of  stairs, 
tM  yoa  have  heard  it  ? 

Mackreth,  To  be  sure,  my  lord. 

John  Paulfreeman  sworn. 

Mr.  Eungerford.  Do  ^ou  remember  any 
tfaiog  of  this  gentleman  being  at  your  master's 
i^OHseoo  the  35th  of  August  last? 

Faulfreeman,  I  remember  nothing  at  all 
of  it 

Mr.  Eungerford,  You  remember  nothing 
ofit? 

Pmyreeman.  No;  to  my  knowledge  I  never 
tee  bim  before  in  my  life. 

Mr.  Eungerford.  Do  you  remember  any 
tkiarofsome  people  dining  there  on  a  beef- 

Pmiifreeman,  No ;  1  donU  remember  any 
thinrofit. 

Mr.  Eungerford,  Do  you  remember  this 
gatlemao's  lace  again? 

Paulfreeman,  No;  1  don't  remember  that 
ever  I  saw  him  before. 

Mr.  Eungerford,  Is  my  lord  North  and 
Grev  there? 

Mr.  Eungerford.  We  shall  examine  my 
lord  North  and  Grey  only  as  to  some  passages 
it  bis  lordship's  bouse,  and  chiefly  as  to  the 
diaracAer  of  this  Lynch,  and  what  a  charac- 
ter be  gave  of  himself;  generally,  a  man 
*0I  give  a  good  character  of  himself,  but  be 
^otherwise. 

Lord  North  and  Grey  sworn. 

Mr.  Eungerford.  If  your  lordship  pleases  to 

C're  m^  lord  and  the  jury  what  account  you 
ve  of  one  Lynch. 

I^d  Horth  and  Grey.  My  lord,  that  gen- 
IkmaD  that  goes  by  the  name  of  Lynch  I  saw 
twice ;  he  came  twice  to  my  house  in  Essex : 
I  liltle  thought  that  my  having  seen  him  twice 
it  my  house,  should  be  the  occasion  of  my 
catDiDg  here  m  sueh  a  manner.  The  gentle* 
Uao  was  wholly  a  stranger  to  me,  and  I  have 
ttrer  seen  him  since.  As  to  myself,  I  cannot 
■y  1  kaow  any  thing  of  him  penioiially .  The 
only  thing  1  can  say,  is  what  he  said  of  himself. 
>t  IS  a  little  hard  tor  a  man  of  honour  to  betray 
caovefsatioo,  what  passed  over  a  bottle  of  wine 
pdiscuttrse;  bnt  since  your  lordship  requires 
Itilnnst  submit. 

Tberiiief  of  our  diMotirsa  was^Ha  was  rt- 


present^d  to  me  as  a  stranger  newly  coma 
to  England,  and  had  a  mind  ti)  see  my  house 
and  gardens.  He  was  introduced,  and  brought 
there  accordingly  by  Mr.  Layer,  and  I  re- 
ceived him  civilly.  In  process  of  time  he  told 
me  the  history  of  his  life  thus ;  that  he  was 
not  a  Spanish,  but  an  Irishman,  and,  my  lord, 
I  think,  educated  in  the  camp  under  an  uncle 
of  his.  He  told,  that  when  be  was  a  young 
man,  he  had  taken  a  great  many  liberties. 

Serj.  Pengelly.  Mjf  lord,  we  humbly  appre- 
hend, this  evidence  is  not  proper  to  be  giveq^ : 
If  they  have  any  particular  questions  to  ask<of 
my  lord,  let  the  counsel  propose  them,  or  ask 
my  lord  North  and  Grey  to  the  character  of 
Mr.  Lynch  in  general :  fiut  thus  to  give  an 
account  (by  way  of  repetition  of  a  discourse 
betiii'een  lord  North  and  Grey  and  Mr.  Lyncb» 
where  he  was  bom,  and  where  he  was  bred  up) 
and  to  give  a  history  of  particular  facts,  is  what 
thev  ought  not  to  do. 

Lord  North  and  Grey.  I  am  glad  to  be  in- 
terrupted by  that  worthy  gentleman.  I  only 
desire  to  know  to  what  pomts  you  would  be 
pleased  to  ask  me. 

L.  C.  J,  Mr.  Hungerford,  yon  know  what 
the  rule  of  practice  and  evidence  is,  when  ob- 
jections are  made  to  the  credit  and  reputatioa 
of  the  witness ;  you  cannot  charge  him  with 

{ particular  offences :  For  if  that  were  to  be  al- 
owed,  it  would  be  impossible  for  a  man^to  de- 
fend himself.  You  are  not  to  examine  to  the 
particular  facts  to  charge  the  reputation  of  anr 
witness ;  but  only  in  general  yoa  are  to  ask 
what  his  character  and  reputation  is. 

Mr.  Hungerford.  My  lord  North  and  Grey- 
is  an  entire  stranger  to  bim  :  but  he  was  only 
going  to  tell  you  what  account  Lynch  gave  of 
himself. 

.  L.C,  J.  That  is  very  well.  Consider,  if 
that  is  not  the  same  as  if  you  were  to  charge 
him  with  particular  facts.  You  say,  be  him- 
self, when  he  was  with  that  noble  lord  at  his 
house,  gave  a  character  of  himself  much  to  hie 
disadvantage.  It  is  impossible  for  him  in  such 
a  case  to  give  an  answer  to  it ;  therefore  by  the 
rule  of  evidence  yeu  cannot  do  it. 

Mr.  Ketelbey.  If  that  noble  lord  was  going 
to  give  any  character  of  him  which  he  heara 
from  other  persons  it  might  alter  the  case.  But 
surely  when  the  character  he  gives  of  him  is 
grounded  upon  what  he  said  ot  himself,  is  not 
that  much  stronger  than  the  hearsay  of  others, 
the  talk  of  strangers  ?  The  character  he  had  of 
this  person  is  from  himself;  therefore  we  hope 
he  shall  give  it  in  evidence. 

Mr.  Hungerford.  If  they  won't  let  this  noble 
lord  enterinto  a  relation  of  what  character  this 
Lynch  gave  of  himself,  we  cannot  help  it. 

L.  C.  J.  You  know,  if  there  be  any  objec- 
tions to  him,  to  his  general  character,  he  can 
answer  them:*  but  if  objections  are  grounded 
on  particular  charges  of  his  being  a  base,  aa 
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•  See  Vol.  IS,  p.  187  ;  and  Peake's  Law  of 
Evidence,  ch.  3,  art.  Witnesses,  s.  d,  art.  Ge* 
Dcral  Character,  as  there  referred  tou 
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infwQtnitt  «Bd  an  ill  mno,  not  bafiag  any  no* 
tioe  of  (Ills,  it  if  ImponiUile  fw  him  to  Mead 
bimself. 

If  you  will  ask  my  lord  North  and  Grejr 
what  general  character  he  gave  of  himaelf, 
you  may. 

Mr.  Hutmrford*  If  my  brief  be  tme,  the 
whole  Ten  Comnuuidniente  hate  been  broken 
by  him. 

X.  C.  J.  Very  well ;  and  to  y  on  charge  hin 
with  the  breaen  of  the  Ten  Oammanaments, 
and  he  roast  let  it  go  for  tact,  beeauae  be  can- 
«ot  have  an  opportunity  of  defending  hioitelf. 

Mr.  KeUUiy,  What  character  In  jppaneral 
did  he  give  of liimaelf  to  yoor  lordahip  r 

Lord  N0rth  and  Grey.  I  do  not  know  how 
to  answer  it,  as  to  his  giving  a  general  charao- 

Eof  himself.    Thus  much  1  must  say,  I  saw 
n  twioe.     The  first  time  he  was  brought 
down  by  the  gentleman  at  the  bar ;  the  second 


time  he  came,  he  was  ill  received ;  and  I  or- 
dered it  should  be  told  him,  that  in  case  he  de- 
signed to  slay  there,  that  I  bad  no  room  or 
any  lodging  lor  him.  As  to  particular  things, 
I  do  not  care  to  speak  of  them.  I  should  be 
very  sorry  to  say  it  when  H  was.  said  m  my 
company,  and  under  my  roof. 

Mr.  Hungerford.  We  wiU  not  prass  it  any 
fturther. 

Lord  North  and  Gr^,  I  most  beg  yoor 
loidship's  leave,  if  the  gentlemen  have  no  far- 
ther to  say  to  me,  and  your  lordship  have  no 
larther  commands,  that  I  may  retnro  to  my 
prison. 

Mr.  Hungerford.  I  hope  yon  wiU  make  way 
for  my  lord  riforth  and  Grey  throogh  the 
crowd :  and,  if  yoor  lordship  pleases,  we  will 
go  on  with  our  evidence. 

George  Talbot  swom« 

Mr.  Hungetford,  Pray,  give  my  lord  and 
the  jury  an  ficcount  of  whai  yoo  know  of  Mr. 
Lynch.— Mr.  Stephen  Lynch,  what  character 
hath  he  f 

Talbot.  Why,  Sir,  the  character  I  know  of 
him  is  this,  that  he  is  a  man  that  hath  been  so 
extravagant,  that  he  hath  brought  himself  to 
necessity  by  it;  kept  very  inlamoos  com- 
pany. 

Mr.  Hungeiiord.  What  character  hath  hef 
Bath  he  the  character  of  an  honest  man  P 

Talbot.  He  hath  a  very  indifierenfsort  of  a 
character. 

Mr.  Humgtrford.  Hath  he  a  good  or  a  bad 
character  f 

Talbot.  The  character  I  can  hear  of  him  is 
a  veiy  bad  character. 

Mf .  KMtelbey,  We  do  not  ask  yoo  as  to  the 
particulars  of  bis  lifo  and  conversation,  but  only 
the  general  character  he  hath,  and  the  opinion 
the  world  hath  of  him ;  whether  he  bath  the 
character  of  an  honest  man,  and  is  a  person  fit 
10  be  believed  r 

Taiboi,  The  character  1  have  had  of  him,  is, 
that  be  is  not  to  be  believed. 
"    Att.  Gen.  How  long  have  yoo  known  him? 

Iklbot.  IhavendMsaliimlhsseaizy 


Tfiai  iff  ChrUophgi^  Layer,  [SCB 

Ait.  Gen.  What  is  yoor  dmployment  ? 

Talhot.  1  am  not  able  to  folk>w  any  tfamg 
now. 

Att»  Gen.  He  says  he  bath  not  seen  him 
these  six  years:  how  long  ago  waa  yoor  ae« 
^aintance  with  him  ? 

Talbot.  I  met  him  at  the  Canaries,  when  1 
was  coming  from  thence,  which  is  about  six 
years  sgo ;  I  know  nothing  of  him  since,  hot 
what  I  have  heard  of  him. 

Alt.  Gen.  Have  you  ever  had  any  dealiags 
with  him  P 

Talbot,  I  never  had  much  dealings  with 
him ;  what  I  have  had  have  been  very  little  10 
my  advantage. 

Mr.  KeUlbi^.  If  Mr.  Attorney  desires  thtt 
particulars—*- 

Mr.  Hungerford.  We  conform  oorselvsa  to 
your  lordship's  rule,  to  ask  only  to  the  general 
character  of  the  man :  but  if  Mr.  Attoniey  will 
^ler  into  particulars,  wa  will  join  issue  with 
hiln,  and  go  into  that  method  too. 

Ait,  Gen,  I  aaked  him  how  king  be  had 
known  him,  be  saya  he  bad  not  seen  himthcSo 
six  years. 

Mr.  Ketelbey,  Have  yoo  had  a  chanusltr  of 
him  P 

Talbot,  The  worst  I  cooU  ever  hear  of  aaw 
person  ;  I  know  nothing  of  myself,  bot  what  1 
nave  beard  lirom  others. 


Mr.  Winchman  sworn. 
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Mr.  Hungerford.  Pray,  give  my  Vud  and 
theory  an  accoant  of  what  you  know  of  this 
Stephen  Lynch. 

Winchman.  I  knew  this  gentleman  fonitete 
years  ago  in  the  island  of  the  Canaries,  tberw 
be  kept  an  Irish  gentlemen  company,  one  WiU 
son ;  he  was  then  well -beloved  by  every  body  : 
the  gentleman  took  him  into  his  company,  aM 
afterwards  he  grew  extravagant  ami  the  gen- 
tleman turned  htm  out  of  his  company. 

Mr.  Hungerford,  Is  he  accounted  an  honest 
man,  or  a  knave  P 

Winchman.  I  will  not  trust  him  for  awy 
thing. 

Mr.  Hungerford.  You  say  von  will  ttot 
trust  him  for  any  thing  P — Winf^hman,    No. 

Mr.  Hungerford.  The  wiser  you. 

Mr.  Keteibey.  Is  he  a  man  to  be  ciedilod  P 
Can  you  believe  what  he  says  P 

Winchman.  1.  think  1  would  not  believe  hiaa. 

|Ir.  Ketelbey,  Yoo  are  right. 

James  Darc^  sworn! 

Mr.  Ketelbey.  How  long  have  yoo  kaomra 
Mr.  Stephen  Lynch  P 

Darty.  About  a  twelvemonth. 

Mr.  Ketelbey,  I  do  not  ask  you  as  to  bis  par- 
ticular life  and  oonversalion,  but  in  geoemi 
what  is  his  character,  is  be  a  man  to  bis  boliev* 
ed  or  credited  P 

Darcy,  I  do  not  take  it  that  he  Is. 

Att.  Cren.  Where  did  yon  know  him  P 

Darcy.  I  first  knew  him  last  wmter  in  horn* 
don.' 

Mr.  fim^^W,  b  lIr.Otoigoni^(Sfsdd 
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tiiire?  My  kffd,  Imre  k  a  emopkuiit  oiade 
Ibtdw  witDcaet  e&tkH  be  lei  in. 

L  C.  /.  They  moet  be  let  io. 

Sol.  Gem.  Whe  mede  tbe  compUiot  f 

Mr.  Bmngirford.  A  gendenwft  heie  in 
iMrt. 

Sol.  Gen.  Ittstbebneineesoryoareolicitore 
Utake  cue  tlbal  wmy  be  oMuie  fa  your  wii- 


Mr.  Huagtrfard.  It  is  nol  the 
jMr  wkeesBee  to  atop  the  pesMge. 
^  Sol.  Gen.  They  doD*t  stop  the 

Mr.  Emmgerford.    No ;  whet  is.yeur  besy 
tAmA  there  [pointiBg  to  celooel  fiaike]  a 


i^.  Chahire.  We  meet  itay  \mm  half  an 
hnr  fiir  every  witoeee. 

Kr.  Fitzgerald  did  not  apjieafi  then  Mr. 
hkn  BUke  was  sworn. 

Mr.  Hmngerfard.  *Mr.  Blake,  do  you  know 
Stepbea  Lynch  ?'^Blak€.  Yes,  Uir. 

Mr.  Humgtrfitrd.  Pray,  give  my  hird  and 
Ibsjary  an  aeeonnt  of  £im,  whfther  he  is  a 
|enoo  la  be  believed  or  not  ? 

Blake.  I  heard  a  Tery  ill  character  of  him 
thmt  six  yean  ago.  1  have  heard  that  he 
turried  two  wives. 

Ifr.  Hungerford.    Is  he  to  be  believed  or 

■0? 

Blake.  I  know  nothing  bat  by  hearsay,  I 
kdieve  he  is  not  to  be  believed,  becaose  I  have 
kcsrdfuch  a  base  character  of  bim. 

Mr.  ColUn*  sworn. 

Mr.  Hungerford.  Will  yoo  gire  my  lord 
>s4  tbe  jury  an  account  of  what  yon  know  of 
Itepfaeo  Lynch. 

CoUuu.  Bir,  I  never  exchanged  a  word  with 
Um. 

Mr.  Hungerford,  What  character  hath  be  P 
'  CoUinM.  A  very  infkmoos  character.  1  know 
Un  by  eye-si^bt  only ;  I  have  seen  him  upon 
iieEzebange  of  London. 

Pritoner.  la  he  a  person  to  be  credited  or 
sot? 

CoUim.  M09 1  bdieve  not. 

Mr.  JTreneA  sworn; 

Mr.  Hungerford.  Do  yon  .know  Stephen 
lyocb? 

French.  I  know  hiro  by  eye-sight. 

Mr.  Hungerford.  What  charader  hath  he, 
ii  be  a  person  to  be  believed  upon  bis  oath  f 

French.  1  don't  think  he  is. 

Mr.  Hungerford.  How  long  hare  yon  known 
bim? 

French.  Six  or  eight  months. 

Mr.  Kelle^  and  Mr.  Bloke  sworn. 

Mr.  Keielbey.  Mr.  Kelley,  how  long  here 
7*0  kaown  Stephen  Lynch  ? 

itlley.  I  believe  I  have  known  bim  since  tbe 
kMnim^  or  middle  of  April  Ust. 

Mr.  Ketelbey.  What  is  bisobamotery  is  it  an 
MDootable  eharaoler? 

KeiUy,  I  never  beard  any  ^rekim  a  nha^ 
iiAtt  that  was  not  rei)  vilni 


Mr.  KatelUy,  Mr.  Blafcn»  h0w  \m^  terc 
you  known  Stephen  Lyneh  f 

Blake.  Sir,  I  neier  had  any  acquaintancn 
with  hiiB,  but  X  hare  heard  he  Mlh  a  rik  nha* 
racier. 

Mr.  Hungerford.  Hare  you  had  any  diflp 
ooaine  about  this  trial*  hare  yea  heacd  any 
thing  said  by  Lynch  himself  About  the  maitoc 
that  is  now  in  judgosent  before  this  court  f 

Blake.  There  was  one  Mr.  French,  a  pa*, 
ticular  acquaintance  with  Lynob ;  I  met  Mr. 
Fiencby  hearing  be  was  of  the  sane  inn  with 
me,  (1  belong  to  the  Middle  Ten|dii)  and  km 
told  me  he  wanted  money. 

SoL  Oen.  You  know  what  ImtM  yon  is  not 
eridenoe. 

Bkke.  Saith  he,  thera^ia  one  Mr.  l^uA 
owes  me  a  gend  deal  of  money,  and  I  want  In 
go  and  see  bim,  and  I  have  no  mind  to  go  there 
by  myself.  Next  day  leonsonted  loon  along 
with  him^  as  tbinkmg  there  oould  be.jnt 
danger  in  that :  when  we  came  to  him,  1  sua* 
peel,  says  Mr.  Lynch,  that  you  come  for  some 
money  that  I  owe  you.  Upon  that,  be  dwired 
bim  to  sit  down,  and  told  tbe  gratleman  he  was 
sorry  be  had  disappointed  him.  Then  he 
begun  to  talk  of  my  lord  North  and  Grey,  and 
Biy  k>rd  Orrery,  and  Mr.  Layer  I  believe  I 
shall  bang  him ;  but.  as  to  my  lord  North  aad 
Grey,  and  my  lord  Orrery,  I  know  nething 
of  them :  1  know  nothing  moie  of  Mr*  Lay^, 
but  what  I  bad  from  him  himself.  Some 
words  nassed  between  him  and  me,  and  talking^ 
of  HIV  lord  Townshend,  he  eaid  my  lord  Towns- 
bend  was  of  a  morose  temper,  but  my  lord 
Carteret  was  of  a  better  temper. 

Mr.  Ketelbeif.  Speak  to  the  purpoea;  I  disiip 
to  know  what  yoo  eau  e^yof  Mr.  Lyneh'a 
chamoter? 

Blake.  I  donU  know  any  thing  of  I^ncbt 
but  that  he  is  of  an  infamous  character. 

Mr.  Kgtelbey.  What  did  be  say  of  Mr.  Layer  P 

Blake.  He  said  he  would  haug  him. 

Mr.  Ketelbey.  Did  he  say  any  thing  about 
the  vileness  of  the  plot,  or  why  or  how  (nx  b(a 
tbopff  bt  it  his  duty  to  discover  such  villain  v  f 

Bkke.  No,  I  don'tknow  of  any  such  thiof  « 
1  heacd  htm  say,  my  cifQurostaaces  are  reiy^ 
poor ;  and  the  motive  that  inilMced  him  ^  d^ 
Ibis,  was  to  save  the  livesof  a  thousand  people. 

Mr.  Hungetford,  Did  he  speak  any  tiling  of 
getting  ottMiey  ? 

BitSce.  No,  I  cannot  mj  any  such  tbing- 

L.  C:  J.  That  is  not  a  iair  question. 

Biake.  1  can  mform  your  lordship  uiire  ; 
aailb  he,  I  was  forced  Io  do  this ;  but  if  I  bad 
got  off  from  this  affair;  I  would  fight  any 
dosen  people  in  England  to  come  off  from  it. 

Sol.  Gen.  Wliere  do  you  live.  Sir  f  Do  you 
live  in  the  Middle-Temple  f 

Blake.  No ;  I  lire  at  Mrs.  Ireland's  in  Por- 
tugal-street 

Mr.  Hungerford.  In  the  eonrersaiion  ye« 
had  with  Lynch,  was  thea*  talk  of  any  owoey 
he  was  to  have? 

Sol.  Gen.  Yea  asked  bim  thai  question  bc- 
tev  audvta  ftoid  it  was  not  a  fair  ^uesliM. 
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'  Mr.  Hungerford,  I  thhik  I  did  dM.  Mr. 
Darcy,  what  do  yoa  know  more  of  Mr.  Lynch  f 
:  Darcy,  Sir,  1  went  to  see  Mr.  Lynch  on 
account  of  some  money  wbioli  I  lent  him, 
mnd  when  he  was  taken  op  in  Manchester- 
court  I  went  to  see  him ;  there  he  receiTcd 
me  cii^illy,  )  took  him  aside  and  asked  him  ibr 
my  money.  I  told  him  so  freely,  and  asked 
him  how  he  got  money  and  several  fine  clothes 
which  he  had  ?  he  told  me  a  lady  used  to  come 
■twice  or  thrice  a  week  to  visit  him,  and  this 
lady  was  the  mistress  or  daughter  of  one  of  the 
vhief  ministers  of  England;  ha  said  this 
woman 

L.  C.  X  Yon  most  not  pot  him  in  this  way. 

Mr.  Ketelbey.  Mr.  Blake,  have  yon  given  an 
•coount  of  the  character  of  this  Lynch  P  I 
only  ask  you  the  general  character. 

alake.  1  have  lold  you  already. 

Pritoner,  I  have  two  or  three  more  to  the 
fame  purpose. 

Terfy  sworn. 

'  Pritoner,  How  long  have  you  known  Lynch  P 

Terry*  Seven  years. 

Priioner.  Hath  he  the  character  of  an  honest 
tnanP 

2Vrry.  He  hath  the  character  of  heiog  a 
loose  ^oong  fellow ;  that  is  all  I  know  of  him. 

Prisoner.  Is  his  character  good  or  bad  f 

Terry,  His  character  is  loose. 

Mr.  Hamilton  sworn. 

Prisoner.  Do  you  know  this  Stephen  Lynch  P 

Hamilton,  Yes. 

Prisoner.  What  character  is  he  of,  is  he  to 
%e  believed  P 

Hamilton,  No,  I  believe  not;  I  was  cautious 
of  keeping  him  company;  1  believe  him  to  be 
.  of  a  vile,  infamous  character,  that  will  do  or 
■wear  any  thing. 

Mr.  Hungerford,  We  leave  the  character  of 
this  Lynch  here,  with  the  weight  of  the 
bfemislies  charged  upon  him  by  our  witnesses, 
to  the  consideration  of  the  jury. 

There  is  another  of  the  witnesses,  Mr.  Plun- 
Icett,  to  whose  character  iVe  shall  likewise  exa- 
mine. We  shall  call  a  witness  or  two  to  that 
matter;  and  then  we  shall  close. 

Mr.  Thomas  Brown  sworn. 

Mr.  Ketelhey,  Do  you  know  Plunkett  ? 
Brown,   Yes,  I  have  known  him  these  ten 
years. 
Mr.  Ketelbey,  What  is  his  general  characterP 
Brown,    He  hath  but  an  indifferent  cha- 
racter. 
Mr  KeteUey.  Is  he  a  man  to  be  believed  P 
Brown.    No,  my  lord,  I  don't  believe  he  is. 

Mr.  Keating  sworn. 

Mr.  Ketelbey.  Have  you  known  Mr.  Plun- 
kett, and  how  long  P 

'•   Keating,  I  never  had  any  knowledge  of  him 
before  the  beginning  of  July  last. 
-  ''Mr.  Ketel^,  What  character  and  reputation 
kith  hop  Hath  he  a  good  •ff  aihi  ill  character  r 


Keating,  I  will  tell  yo6 : '  about  the  begin-' 
niug  of  July  last  a  man  that  owed  me  some 
money  on  a  note  of  his  hand 

SoL  Gen.  My  lord,  we  most  oppose  the 
going  into  particuhirs ;  they  know  they  are 
confined  to  examine  as  to  his  general  character 
only. 

Mr.  Hungerford,  But  if  the  gentleman  will 
follow  some  of  your  examples,  and  intruduce 
himself  by  prefaces,  we  can't  help  it. 

L,  C,  J.  To  a  general  question  you  must 
give  a  i^neral  answer. 

Keating,  The  knowledge  I  have  had  of  him, 
I  never  knew  any  thing  tolerable  in  his  favour  ; 
1  never  heard  a  good  character  of  him. 

Mr.  Ketelb^.  Did  you  ever  hear  a  bad  one? 

Keating,  Yes,  a  very  bad  one,  that  he  was 
a  drunken,  idle  fellow,  always  kept  company 
with  other  women. 

Mr.  Ketelbey,  And  from  the  character  you 
have  had  of  him,  do  you  think  there  is  any 
credit  to  be  ffiven  to  him  P 

Keating.  Nq>,  I  don't  think  there  is. 

Mr.  Hungerford.  My  lord,  here  we  prodnca 
a  man  of  quality,  sir  Daniel  O'Carroll. 

Sir  Daniel  O^  Carroll  sworn* 

Mr.  Hungerford.    Do  yon  know  Plunkettf 

Sir  Daniel.     Yes,  Sir,  I  do. 

Mr.  Hungerford.  Pray,  what  is  bis  general 
character  P 

Sir  Daniel.  I  can  give  no  good  one  of  him  ; 
for  it  is  a  mighty  bad  character  he  hath ;  he 
caused  his  colonel  to  be  brought  to  town  to  b^ 
examined-—— 

Mr.  Ketelbey,  I  only  ask  you  in  general « 
don't  enter  into  the  particulars:  I  only  ask  in 
general,  from  the  character  he  hath  in  the 
world,  do  you ,  look  upon  liim  as  a  competent 
witneas  to  be  believed  against  another  roan  P 

Sir  Daniel.  I  would  not  take  his  evidence 
to  hang  a  dog. 

Mr.  Hungerford.  And  here  he  attempts  t^ 
hang  a  Protestant ! 

Mr.  Thomas  Spelman  sworn. 

Mr.  Ketelbey.  Do  you  know  this  Plunkett, 
and  how  long  have  you  known  him  P 

Spelman.  I  have  known  him  seven  or  eight 
years. 

Mr.  Ketelbey.  What  is  his  general  character 
in  his  life  and  conversation  P 

Spelman.   I  never  knew  any  ill  done  by  him. 

Mr.  Ketelbw,    What  is  his  characterP 

Spelman,  1  can't  give  any  character  of  » 
man  I  don't  know.  All  I  know  of  him,  is 
about  a  dispute  between  him  and  sir  Daniel 
Carroll  about  a  horse,  and  his  desiring  the  law- 
yer to  sue  sir  Daniel. 

Mr.  Hungerford.  Did  he  not  say  some- 
thing before  that  P 

Spelman.  He  said,  the  lawyer  he  employedl 
would  do  him  justice. 

Att.  Gen,  You  say  yon  don't  know  an^ 
ill  character  of  him  P 

Spebnan,    No,  1  don't. 
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Edward  Bamewell  swora. 


Mr.  Httngcfford,    Do  you  know  this  Plan- 
ketr,  what  is  his  character  t 

BcmeweU,  Pray,  let  me  tell  yoo ;  I  have 
been  examined  twice  upon  this  accoont.  The 
first  tiue  that  I  brought  Plunkett  to  be  ae- 
4|uauted  with  Mr.  Layer,  Mr.  Layer's  man 
liroogrbt  me  word  and  said,  Mr.  Layer  bad  bis 
{^8  seized  wrongftilly;  upon  that  I  sent 
Plunkett  to  the  Savoy,  to  have  two  soldiers 
/romtbeoce;  and  I  said,  eo  to  Mr.  Layer's 
bouie,  there  are  some  bailifls  that  have  wrong* 
folly  seized  his  goods,  yon  must  go  and  turn 
tkem  ODt.  He  did  go  with  the  soldiers,  and 
tamed  tbe  bailifls  out  of  the  house ;  upon  which 
Mr.  Layer  gave  him  balf-a-crown :  after  this 
Mr.  Plunkett  had  no  friend,  but  me;  and  he 
came  and  pressed  me,  and  desired  tne  to  appl^ 
lo  sir  Daniel  Carroll,  for  some  money  he  said 
be  owed  him  for  a  horse.  1  told  him  1  thought 
it  wu  wrong  to  press  sir  Daniel  upon  that  ac- 
cooot  Then  about  eight  months  ago  he  came 
to  me,  and  said  he  had  met  Mr.  Layer  in  Lin- 
cola'a-bn- fields,  and  that  Mr.  Layer  did  not 
know  him ;  I  told  him,  says  he,  1  am  one  of 
tlMMe  that  served  him  at  such  a  time,  and  that 
ke  bad  given  sue  balf-a-crown,  and  that  then 
Mr.  Laver  remembered  him.  This  is  all  I 
know;  I'ai  sworn,  and  will  tell  tbe  truth. 

Mr.  Hungerford,  Is  he  a  man  as  may  be 
kdieved,  even  upon  his  oath,  or  not  P 

BarnewelL  1  must  tell  you,  that  I  found 
bim  in  so  mant  mistakes  about  his  own  wife, 
^  by  Gody  1  wonid  not  take  his  word  for  a 
kalfpeony. 

Mr.  Hungerford,  This  contradtcto  what 
^T.  Plunkett  says  passed  between  him  and 
Mr.  Ukyer  in  Lincoln's-inn-fields,  with  respect 
iatbe  giring  trim  half-a-crown,  It  seems  to  be 
^  former  serrice. 

L  C.  J.  How  doth  it^  I  am  to  learn  again. 
FHiDkettswore,  that  became  with  him  under 
sgate^way,  and  there,  after  he  had  talked  with 
w»  be  gave  him  half«a-crown.  This  gentle- 
Biao  owns  he  gave  it  to  him  for  the  service  hO 
■sd  done  at  some -distance  of  time  before. 

Mr.  Hungerford,  Go  on,  but  don't  swear 
■9  God  any  more. 

Bamewell.  I  am  a  soldier,  a  man  of  honour, 
w80  years  of  age,  and  would  not  do  an  ill  thing 
NT  tbe  world.  Gentlemen,  as  1  have  been  sent 
w  by  the  ministry,  and  examined  inthecoun- 
«i  it  bath  been  said,  Mr.  Plunkett  hath  made 
>te  write  a  letter  to  his  own  captain ;  and  these 
nea  were  obliged  to  give  in  bad,  and  he  would 
?K7  for  the  charges. 

Mr.  Ketelb^.  What  did  Mr.  Pkinkett  say 
tovoo,  in  relation  to  what  passed  between  yon 
w  Mr.  Layer? 

Bomewtii.   H  e  toM  me  Mr.  Layer  gave  him 

Wf-a-crown,  in  kindness  for  the  service  he 

Ittd  feraacily  done  him,  in  turning  tbe  officers 
^atoi" 


Mr.  Matthew  Fhylipt  sworn* 
PrtioiMr.    Do  y  oa  know  Plankctl  f 


Th^Upg.    Yes. 

Friioner^    What  character  hath  he  f 

Phylips,  I  think,  by  what  I  have  known  hj 
him,  be  is  not  to  be  believed. 

Fritoner,     Is  that  his  general  character  ? 

Phylips,  It  is;  that  every  body  gives  bin 
that  knows  him. 

Alexander  Phylips  sworn. 

Mr.  Ketelbey.    Do  you  know  Plunkett? 

Phylips.    Yes. 

Mr.  Ketelbey,  How  long  have  you  knowK 
him? 

Phylips.  I  have  known  him  about  eleveii 
weeks. 

Mr.  Ketelbey.    What  character  hath  be  ? 

X.  C.  J.  1  never  beard  the  like ;  when  y oir 
give  the  character  of  a  man,  yon  give  that 
character  by  men  that  have  not  known  him 
above  eleven  or  twelve  weeks. 

Mr.  Hungeffard.  Have  yon  ever  bad  any 
dealing  with  him  ? 

Phylips.    No,  not  I ;  but  my  uncle  hath. 

X.  C.  J.  Most  of  your  witnesses  have  known 
him  but  a  little  time,  seven  weeks,  eight  weeks, 
eleven  weeks,  &c.  It  would  almost  make  a 
man  suspect,  that  some  people  have  been  set 
up  on  purpose  to  give  an  ill  character  of  thesn 
people  on  this  occasion.  To  talk  of  seven  or 
eight  wedcs  acqaaintance ! 

Mr.  Hungerford.  That  man  is  crowded  in 
I  don't  know  how,  but  sir  Daniel  Carroll  is 
tumbled  about  and  cannot  get  out;  sir  Daniel 
is  a  gentleman  of  merit,  and  as  such  hath  been 
distinguished  by  the  government,  and  ought  to 
be  treated  a  little  better. 

Patrick  Mahone  sworn. 

Mr.  Eet.  What  character  bath  Mr.  Plunkett? 

Mahone.  I  have  known  Mr.  Plunkett  several 
years,  and  that  he  was  an  idle,  broken  man,  and 
a  great  liar,  and  not  to  be  believed. 

Mr.  Hungerford.  He  would  lye  before  and 
behind,  1  think  you  sav  ? 

Mahone.  Ye«,  be  did. 

Mr.  Ket.  Do  yon  think  he  is  to  be  credited, 
if  he  comes  to  give  testimony  against  a 
person  ? 

Mahone.  Upon  my  word  I  think  he  is  not, 
by  what  he  told  me ;  because  I  have  fbimd  him 
to  lye  backwards  and  forwards. 

Mrs.  Child  sworn. 

Mr.  Ket.  Mrs.  Child,  pray  have  you  bad 
any  discourse  lately  with  Mr.  Plunkett  the  ser^ 
jeant  ? 

Clttld.  I  never  had  any  discourse  with  hini 
but  that  day  my  husband  was  confined,  when  I 
run  to  look  for  Mr.  Plunkett's  wife,  and  Plun- 
kett's  wife  was  not  at  home,  but  was  gone  to 
see  her  husband  at  tbe  messengers ;  I  went 
thither;  Mr.  Plunkett  hearing  I  was  at  the 
door,  he  desired  that  I  should  come  in.  Saith 
he,  Mrs.  Child,  how  comes  it  that  your  husband 
doth  not  come  to  see  me?  You  know,  says  I, 
upon  what  account  my  husband  absents  him- 
ael£    Why,  he  it  not  taken  up  yet?  Yes,  sayi 
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I,  be  is.  and  coofined  upon  your  aeconl.  He 
takes  me  by  the  bandy  he  takes  me  into  the 
eoal-hole*  aod  take  nokiee  what  I  say  to  yon, 
and  get  to  year  husband  and  tell  him  qnickly. 
And  be  told  me  that  he  look  my  hnsband.  to  a 
lanyer  that  waa  voing  to  pay  on  the  181.  that 
air  Daniel  Carroll  owed  him,  aod  the  lawyer 
would  not  see  him,  and  so  they  came  away  to- 
gether. 

Jtt,  Gtn,  She  speaks  ranch  to  the  pnrpsne : 
for  she  confirms  what  Mr.  Plunkett  swore. 
Mr.  Ktl,  What  did  PlunkeUsay  P 
Child.  He  said,  be  was  going  to  get  a  tettla* 
ment  for  life. 
M  r.  Kei,  What  was  he  to  get  a  settlement  fiyrP 
Chiid.  For  what  he  said  of  Mr.  Layer;  a 
atory  he  had  told  me  of  my  husband. 

£.  C.  J.  You  ha?e  called  a  great  many  wit* 
neoses  to  the  disreputation  of  Lvneh  and  Plon* 
kett,  to  say  they  na?e  generally  ill  eharacters, 
and  are  ▼iie,  intamoos  fellows,  and  not  to  be  be- 
liOTcd ;  and  there  is  the  substance  of  all  your 
evidenoe  if  you  stay  here  till  to-moirow 
SMNming. 

AHte  Dunn  airom. 

Mr.  Ket.   Do   yon  know  what  character 

Plunkett  hath  P 

Dunn,  His  character  I  had  from  himself, 

that  he  liFod  with  another  man's  wife. 
Mr.  Kei.  Hath  h«  a  good  or  bad  character  ? 
Dunn.  He  hath  a  bad  character- 
Mr.  Kei.  Is  he  to  be  believed  ? 
Dunn.  No,  he  is  not  to  be  bdiered. 

JoAn  lUchmimd  sworn. 

Mr.  Ket.  Here,  Richmond,  haTe  yon  seen 
Plunkett  lately  f^Bichmond.  No. 

Mr.  Ket.  How  lung  is  it  ago  aince  you  saw 
kirn? 

Bichmmid.  About  three  weeks  ago  and  Bsore. 

Mr.  Ket.  What  discourse  bad  yon  with 
Plunkett  at  that  time  when  you  saw  him  P 

Kichmond.  Plunkett  asked  me  if  I  was  a 
■errant  of  Mr. Layer's?  I  said«  1  was;  and  in 
discourse  1  asked  hira  if  he  bad  ever  receif  ed 
any  money  of  Mr.  Layer  for  the  use  of  the 
Pretender  r  He  kneeled  down  upon  his  kneesi 
and  struck  himself  upon  bis  breast,  and  ssid,  be 
never  had  received  any  money  of  Mr.  Layer 
for  the  use  of  the  Pretender  in  his  life-time. 

Mr.  Ket.  How  long  is  this?  Is  it. three 
weeks? 

Biihmond.  I  believe  it  is  abont  six  weeks  ago. 

Mr.  Ket.  Who  was  present  besides  yon  ? 

."BAchmond.  There  was  nobody  else  in  the 
mom. 

t.  C.  J.  1  would  be  glad  )»  know,  that  he 
never  received  any  money  for  the  nae  of  the 
Pretender,  what  do  you  mean  by  that  ? 

Richmond.  He  kneeled  down  onon  his  kneea, 
and  said,  he  wished  he  might  be  damned  if  ever 
be  received  any  oMMiej  for  the  laa  of  the  Pfe«« 
tender. 

Mr.  Hungefford.  Yonr  loidsh^  may  rob 
member  PInnkett  swore,  that  Lay  or  gave  him 
half  acrowfi  at  on^titt^  an4  opMrpi^ney.al 


several  other  limes;  and  now  he  solemnly 
swears  upon  his  bended  knees  that  he  never  re* 
oeived  any  nseoey  forihe  use  of  the  Pkelender, 
that  is,  upon  his  account* 

L.  C.  /.  When  you  are  drawing  nense- 
qnences  from  the  azpreseions,  esnsider  what 
those  OKprassions  ave:  He  solemnly  pioteeled 
that  he  never  received  any  nH>ney  for  the  oae 
Of  the  Pretender.  It  doth  not  appear  that  be 
did ;  nor  did  he  aay  that  he  did.     WeM,  go  on. 

Mr.  Ket,  My  lord,  we  will  leave  it  here  as  to 
PlnnkeU:  We  will  btg  leave  to  caH  some  wit- 
nessea  as  to  Mrs.  Mason'Acbaracler. 

Mrs.  Ctt^Um  sworn. 

Mr.  Ket.  Doyou  know  Mrs.  Msnen,  or  Mrs* 
Bnda,  or  Mrs.  JEUrbert,  or  what  do  yon  call  her? 

Ciiyton,  I  know  her  by  all  those  namea: 
Bnda  is  the  name  she  always  need  to  go  by ; 
she  hath  gone  by  the  nanse  of  Manoo,  and 
Bevan,andHeibeit. 

Mr.  Ket.  What  is  her  character  and  ropstn- 
tion  P— Ciayloo.  Very  indifferent. 

Mr.  Ket.  Is  it  bador  good  ? 

Ci^ea.  Very  bad. 

Mr/Ket.  Have  you  had  any  talk  with  bar 
at  any  time  about  av  John  Meera  and  his 
Thomas? 

Clayton.  I  have  heard  her  say  tl 

Sol.  Gen.  They  are  asking  what  the 
hath  heard  Mrs.  Mason  say  at  any  time  aboat 
sir  John  iMeers  and   bis  maa,  which  being' 
to  a  partiouhu*  fact,  surely  is  not  a  proper 
question. 

Mr.  Hungerford.  What  have  yon  beard  b«r 
say  about  any  papers  P 

Clayton.  I  see  lier  have  a  printed  book :  I 
used  to  go  often  where  Mrs.  Mason  lodged  ; 
and  going  one  day  thetn  1  saw  a  gentlemitei 
aitUng,  wbMab  waa  Mr.  Later :  He  bad  a«it  * 
porter  for  Mrs.  Mason.  When  she  came,  says 
ne,  the  narliamcnt-man  I  was  speaking  of  lA  not 

C-ovided  of  the  900/.  I  have  a  good  mind  to 
nditbim. 

Mr.  Hungefford.  IVay,  bow  doea  Mi«. 
Mason  get  her  living  P 

Clayton.  Bj  deluding  yonng  women,  nmd 
narry  in^  them  abont  for  money. 

Mr.  Hungefford.  That  is  to  say  a  bawd,  in  ft 
maf-^CUiytm.  Yea. 

Mr.  Ket.  Did  yon  bear  of  any  rawarda  abe 
waa  to  have  bv  coming  here  7 

Clayton.  8ne  said  she  was  to  he  paid  or  €W» 
she  would  not  do  it. 

L.  C.  J.  What  do  yon  mean  P  Yon  b»v« 
been  so  often  admonished  by  the  Conit }  km  it 
signiBes  nothing.  Yon  are  ebarging  Bfis» 
Itason  with  being  a  bawd,  wbrii  yon  oog^iit 
only  to  enqnifo  as  to  her  general  nbamoler. 

Mr.  Ketelbey.  I  asked  yon  generslT  tism 
qnealiony  whether  aba  bad  n  good  or  a  ban  Asi. 
meter? 

Ci^ton.  1  did  Miawer  that  qiiealian. 

L.  C.  J.  At  thiarate  the  moot  innsatnt  pmr« 
sons  may  be  branded  as  the  most  infomi»ii«  , 
villains ;  and  It  ii  imposiibte  ibr  tham  to  "* 
fend  tbemielirai.    • 
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Mre.  Peirce  sworh. 


Mr,  Hungtiford,  What  do  you  know  of  this 
Bin.  Mason  f 

Peine,  I  knovr  I  lodged  id  the  house  where 
tbe  did  lodge. 

Mr.  Eungerfard.  What  character  hath  she ; 
I  good  ooe  or  a  bad  one  ? 

rdrce.  A  very  indiiTerent  one. 

PruMcr.   Is  she  to  be  believed  or  credited  ? 

Porce.  No,  she  is  not  to  be  credited.  . 

Mr.  Hungerford,  Had  she  a  good  reputa-  I 
lioD  or  an  infamous  one  ? 

Peirce.  She  hath  a  bad  reputation. 

Serj.  Pen^e%.  You  have  seen  Mr.  Layer 
dicrer— Parce.  Yes. 

Mrs.  Wilkinton  sworn. 

Mr.  Ketelbey,  Do  you  know  this  Mrs. 
MasoD?  . 

WUkituon,  I  don't  know  Mrs.  Mason ;  but 
I  know  Mrs.  Bevan. 

Mr.  Ketelb^,  What  character  hath  she  ? 

WUkinsotk.  I  know  her  to  be  a  vile  woman, 
aod  doth  not  care  what  she  says,  or  what  she 

Mr.  Kelelbey.  Is  that  her  general  character  ? 
Wilkinton.  Always  since  I  have  known  her. 
Mr.  £€(e/6ey.  Bow  long  is  that  ? 
WUkiHSon*  About  two  yeai-s. 

Mr.  Dyer  sworn. 

Mr.Ketelhey.  Mr.  Oyer,  Do  you  know  Mrs. 
Huoo? — Dyer,  I  know  ooe  Bevan. 

Mr.  Ketewy*  How  long  have  yoa  known 
her? 

■Dyer.  She  liTed  with  me  13  or  14  years  ago. 

Mr.  Keielbey,  What  was  her  character  then  ? 

Dyer.  She  robbed  my  shop,  and  1  sent  her 
to  Bridewell. 

Mr.  Ketelhey.  What  is  her  character  and  re- 
pittdon  now  p 

-L  C.  J.  1  desire  you  to  forbear  this  irre- 
foitr  practice. 

Mr.  Eungerfard,  Is  this  woman  to  be  cre- 
dited or  not  ^^^-I^^er.  1  know  nothing  of  that.  - 

Mrs.  Boiketi  sworn. 

Pritcmer.  Had  you  any  discourse  with  Mrs. 
Hioon  ?— Basket  t.  No,  Sir,  1  don't  know  her. 

Priwner.  Had  yoa  any  discourse  with  her? 

Batkett.  I  don't  know  her. 

Priwa^.  Nor  Mrs.  Buda? 

^Mtkett.  No,  I  don't  know  her. 

Priaoncr.  Nor  Mrs.  Bevan  ? 

Batkett.  I  don't  know  her  at  all. 

Pritoner.  Do  you  know  Mr.  Lynch?  Have 
7011  ieeo  him  lately  ? 

Badcelt.  1  saw  him  last  ni^bt. 

Prmmer*  Did  you  hear  him  say  what  re- 
Wd  he  was  to  have  for  swearing  against  me? 

Xte  Q.  J,  That  most  not  be. 

Priioner.  Did  you  not  hear  him  say  he  was 
to  have  500/.  for  swearing  against  me  r 

In  C.  /.  We  have  a  compassion  for  you«- 
•ad  tiif refore  bear  this  from  you,  which  we 
^^<>oU  not  from  any  body  eUe. 

VOL.  XVI.      ' 
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Sol.  Gen.  My  lord,  this  is  not  to  be  endured* 
The  prisoner  turns  ab^ut  tu  the  jury,  aud  telU 
them  that  Lyuch  said  he  was  to  have  500^. 
a  year. 

Mr.  Hungerford.  I  believe  the  geotlemao 
that  sat  next  to  him  did  not  hear  him. 

Mr.  Wearg.  My  lord,  I  did  hear  him  say  to 
the  jury,  that  Lynch  said  he  was  to  have  500/. 
a  year. 

L.  C.  J.  {  must  tell  yon,  if  you  did  but  con- 
sider of  what  little  consequence  it  would  be  to 
you,  you  would  not  do  it :  when  you  thought 
nt  to  make  him  your  confidant,  carry  him  to 
the  Green  Man  with  yon,  and  to  my  lord 
North  and  Grey's ;  and  there  he  was  enter- 
tained courteously  by  htm  ;  and  do  you  comt 
now  to  brand  him  with  bein^  an  ill  man  ? 

Prisoner.  Lynch  says  himself,  that  he  did 
not  know  roe  till  June  last ;  and  bow  could  i 
have  so  much  fiiendsbip  for  him  on  so  short 
an  acquaintance  ? 

Z.  C.  J.  Then  for  this  woman,  if  you  would 
do  service  to  yourself,  prove  the  packets  are 
iiot  under  your  seal,  and  that  you  did  not  de« 
liver  them  to  her  with  your  own  hand  ;  provo 
something  of  that,  and  these  proofs  will  be  of 
more  service  to  you  than  ten  thousand  of 
these  witnesses. 

Prisoner.  My  lord,  if  1  was  admitted  t* 
prove,  I  can  make  it  appear  it  is  all  a  shaM 
and  a  forgery. 

Mr.  Hungerford.  It  was  never  proved  to  be 
his  seal. 

L.  C.  J.  You  are  mistaken :  the  woman 
swore  it  was  his  seal,  and  the  officers  sworo 
they  were  under  the  seals  when  they  seized 
them  ;  and  it  is  proved  now  to  be  bis  seal,  lor 
the  seal  is  visible. 

Prisoner.  How  do  they  prove  it  to  be  my 
seal?  My  lord,  it  is  not*  my  seal.  I  desira 
major  Barnewell  may  be  asked  as  to  this 
woman^s  character. 

BarnewelL  Ikuowher:  sbeisavilewomau^ 
she  had  like  to  have  cheated  me  of  1,500/. 

Prisoner.  You  are  only  askad  as  to  hei'  cha^ 
racter  in  general.  Is  she  a  woman  to  b^  cri^- 
dited,  ornot? 

Barnewell.  No,  she  is  not. 

Mr.  Ketelbey.  1  hope  you  are  satisfied  with 
this  general  answer. 

Mr.  Hungerford.  They  won't  let  us  go  into 
particulars ;  that  the  course  of  practice  won't 
allow'. 

Mr.  Ketelbey.  It  is  impossible  for  us  to 
direct  the  answers  to  the  questions. 

Mr.  Lehatt  sworn.  ' 

Prisoner.  Mr.  Lebalt,  pray,  give  my  lord 
and  the  jury  a  general  account  of  this  Mrs. 
Buda,  or  Mrs.  Mason,'  whether  she  ought 
to  be  credited  or  not,  or  gain  credit  ? 

Lebatt.  No:  she  would  take  any  body's 
life  awav  for  the  value  6f  a  farthing. 

Mr.  Hungerford.  Now,  my  lord,  we  will 
close  our  evidence  as  to  the  character  of  these 
witnesses  against  the  prisoner  at  the  bar ;  we 
hope  we  have  proved  their  characters  to  he  i|0 
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iofkinous,  u  no  jory  upon  earth  will  beliere 
tbem.    Here  ii  tbii  to  be  obaeryed*'— 

Pritoner,  I  beg  pardon ;  here  b  mighty 
talk  of  my  arms:  I  am  so  fiirtanate  as  to 
have  a  person  here  that  will  give  yoa  an  ao- 
eoant  of  them,  and  bow  they  came  to  ba 
brought  thither. 

B(r.  Bomert  sworn. 

Mr.  Ketelb^.  What  trade  are  yon  of  ? 

Bomert,  A  gunsmith. 

Mr.  Kettlhey,  Did  you  make  any  fozees  P 
.  Priidfier.  Mo ;  pray,  let  me  ask  him :  pra^, 
Rive  my  lord  and  the  jury  an  account  of  a 
blunderbuss,  a  fuzee,  a  carbine,  and  pistols ; 
what  you  kndw  of  them.  Did  not  yon  owe 
me  six  pound  on  a  note  mider  your  hand? 

Bo»er$,  My  lord,  about  (ire  or  six  months 
ii^,  Mr.  Layer  had  a  law  suit  for  me :  I  sold 
liim  a  pair  of  pistols,  and  a  little  after  I  sold 
him  another  pair.  Mr.  Layer  had  them  for  a 
debt :  he  liaa  in  his  house  two  guns.  I  pro- 
mised Mr.  Beunet  a  gun  when  the  cause  was 
or  er,  instead  of  money  •  I  gave  him  one  of  those 
guns:  there  is  another  gun,  and  a  musket 
which  Mr.  Layer  had  of  me. 

Mr.  Layer  bad  a  note  of  nune  for  six  ponnd, 
which  1  owed  him:  I  importuned  him  to  take 
«  c^ibinefor  a  mail  to  ride  with,  and  a  Uun- 
jderbuss  fi)r  his  house,  in  order  to  set  off  this 
debt;  and  I  brought  him  them  when  he  was 
^ing  into  the  oeantir:  I  brought  him  some 

Sowder,  and  I  brougnt  him  three  dozen  and  a 
alf  ofcaftridf^. 

Friioner.  Did  1  order  yoo  to  bring  them,  or 
did  yoa  bring  them  of  your  own  head  ? 

Atwen.  You  bid  me  bring  a  dozen  and  a 
half,  or  two  dozen ;  aad  I  brought  three  dozen 
And  a  half:  the  reason  was,  that  I  might 
shorten  my  own  debt 

"Mr.  Ra^nham  sworn. 

Prinner,  Pray,  will  you  give  my  lord  and 
the  jury  an  account  ot  the  piece  of  arms  I 
bad  of  you,  and  for  what  reason. 

Aaynham,  1  went  with  him  to  one  Mr. 
Pricluurd's  in  Friday-street,  there  was  a  musket 
in  his  Gompting- house;  he  said  he  ^ould  dis- 
pose of  it :  Mr.  Layer  asked  him  his  price ;  he 
said  he  would  have  fifty  sbillings  for  it.  Mr. 
Layer  said,  that  was  too  much ;  says  he,  you 
shall  have  a  trial  of  it ;  and  if  your  sister  car- 
jries  her  cause  against  Mr.  liVatson,  yoo  shall 
^ive  me  50^.  fpr  it. 

Prisoner.  Did  he  put  it  on  me,  or  did  1 
desire  it? 

Haynham.  Yoo  asked  him  what  it  was 
iRTorth.,  and  whether  he  would  dispose  of  it  ? 

Prisoner,  Did  not  he  say  several  times  that 
he  wanted  to  dispose  of  it,  and  desired  me  to 
take  it  on  those  terms  f 

Ranfuham.  Yes:  he  said  on  that  condition 
that  your  sister  ^ot  her  cause  you  should  have 
il,  and  give  him  50«.  for  it. 

Vit.Saimael  Steward  ^wont. 

Prisoner,  Mr.  Steward,  ouly  give  my  lord 
and  the  jury  an  account  wheHier  6r  1k>  I  was 


not  intrusted  with  things  of  great  ?a!ae,  and 
what  occasion  I  might  nave  for  a  few  arms  ; 
whether  you  dont  know  of  money  pot  out  on 
mortgages? 

Steward.  Yes,t»thsTal«eof  S0or40,000i!. 
within  these  two  years. 

Prisoner,  Don't  yon  think  it  TeasiDnable  as 
to  these  arms,  that  1  ahould  have  them  in  my 
house  to  g^ard  my  house  ? 

Steward.  I  thought  it  veryreasonable. 

Mr.  Hungerford,  My  lord,  we  have  dbns 
with  examining  witnesses,  to  tfae  credit  of  the 
witnesses  produced  against  the  prisoner;  ind 
leave  that  matter  to  the  consideration  of  "ihm 
jury. 

Mr.  Ketelhey,.  Pray,  Mr.  Steward,  do  ytna 
look  upon  that  paper  they  cdl  A  Scbenie,  with 
a  French  motto  upon  it.  Before  you  look 
upon  that  paper,  I  ask  you  if  you  areaoquainted 
with  the  hand-writing  of  Mr.  Layer? 

Steward,  Yes,  very  well. 

Mr.  Ketelbev,  How  long  have  you  been  a^ 
quainted  with  ois  hand- writing  ? 

Steward,  Two  years  and  a  half. 

Mr.  Ketelbev*  Have  you  at  any  time  secsia 
him  writef-^Steward,    Yes,  a  thousand  Umei^. 

Mr.  Ketelbev,  Do  you  brieve  that  to  he  him 
hand? 

Steward.  I  do  not  believe  it  tO  be  his  hahd. 

Prisoner,  Is  ft  like  the  character  I  writeT  ' 

Steward,  Not  at  all :  yoa  write  a  shortfl^ 
character ;  this  is  a  long  one. 

Mr.  Bennet  sworn. 

Mr.  Keielbe^.  Have  you  becin  ae^ainted 
with  the  hand -writing  of  Mr.  Layer  ? 

Sennet.  I  have  Been  very  well  acquainted 
with  the  hand -writing  of  Mr.  Layer. 

Mr.  Ketelbey,  You  have  seen  him  vhrife? 

Bennet,  Very  often,  a  thousand  and  a  thoil'- 
sand  times. 

Mr.  Ketelbey,  ImoV  upon  that  paper:  se^  i£ 
you  believe  that  to  be  his  tiand-writing  ? 

Bennet,  No,  my  lord,  I  do  not  bdieve  tbstt, 
to  be  his  hand- writing :  I  never  saw  him  writ* 
a  hand  like  it  In  my  nfe.  I  dont  think  it  to  tsm 
his  own  hand- writing  at  all ;  I  never  saw  tuna 
write  such  a  hand  as  this. 

Alt  Gen,  Shew  him  that  pap^r.  [Whida 
was  a  paper  seized  among  the  prisoner's  papers 
in  the  great  bundle.]  iMok  ou  that  paper,  and 
give  my  lord  and  the  jury  an  adoount  if  yoi& 
know  whose  hand-writing  it  is. 

Bennet,    I  believe  it  is  my   dWn   hand^-^ 
writing.  ^ 

Att.  Gen,    By  whose  direction   did  yoca 
write  it  ?  -^Binnet,  By  Mr.  Layer's  directioai . 

Att,  Gen,  For  what  purpose  was  it  writ  ? 

Bennet,  I  can't  remember. 

Att.  Gen.     Did  you  wnte  this  for  "Mjf* 
Layer  ? 

Bennet.    I  believe  I  did  ;   but  I  can't  tell 
what  particular  reason  I  writ  it  for. 

Att.  Gen.   Now,  my  lord,  here  is  One  of  tlk^ 
papers  that  were  found  in  the  bundle,  in  whiol^ 
the  lists  were  found,  proved  to  be  writ  by 
Layer's  clerk  by  his  dtrscdon. 
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Sey^CleiftM  HeiiposilifeMtoitBiiotbe- 
iD((  bM  maater'B  handrwntiag;  yet  as  io  bis 
fVBiheoinisit. 

CLrftkeCr,  II  is  a  list  of  names. 

Sfr.  Keklbe^.  Before  yoa  lead  it,  what  ^id 
fenjf 

MOen.  flTy  lord,  be  said  it  was  his  hand. 

CltfthaCr,    It  isprtof  a  jufy  between . 
lijer  and  one  Watson. 

ht  GitL  This  was  found  amongst  bis  papers 
teweieiealed  ap.  It  was  taken  in  that  bon- 
^  where  the  lists  were. 

Mr.  Kikibtff.  W^  submit  it  to  yoor  lord- 
il^  aodlhe  jury ;  we  apprehend  we  bare 
pored  this  Scheme  not  to  belong  to  Mr.  Layer. 
We  hf  Te  called  two  witnesses  that  bare  known 
Jiiainaoy  years,  and  have  seen  him  write  a 
ml  msny  times,  and  that  they  Terily  believe 
tt  oot  to  be  bis  band- writing.  We  don^t  know 
i^wit  is  possible  to  leave  it  on  a  better  foot 
TberefoTB,  my  lord,  we  shall  leave  it  lo  yonr 
i«iU.:»».j:..w^:^..  and  the  consideration  of  Ibe 


nr.  BMMgerford.  My  lord,  all  that  I  wedd 
M  ^Merve,  is,  that  this  gentleman  is  indicted 
^  bjgfa  treason.  The  main  of  the  cham 
ipM  Inm  is,  that  he  was  concerned  in  de- 
*gnog  to  raise  an  insarrectiou.  How  that  ap- 
pevi  to  be  pr#ved,  1  have  spoke  to  already ; 
wt  Uin  miipt  be  allowed,  that  whatsoever  deso- 
biioo  and  ill  cooseqaences  might  now  have  en- 
med,  there  hath  been  no  blood  shed,  no  armies 
niied,  or  iovaaions  attempted  z    and  I  think 

rB  Mieb  an  evidence  that  comes  not  up  to 
eharge  in  the  indiqtment,  the  blood  of  this 
gtttlefflan  onght  not  to  be  reached:  at  least 
*e  hombly  hope  it  shall  not 

TrUtner.  my^  lord,  as  to  Lynch,  it  appears 
fsrgoiig  down  into  Essex  was  merely  acci- 
dentil:  when  we  came  to  the  Green  Man,  we 
tt  Mt  etay  there  three  qnarters  of  an  hoar ; 
ttd  be  says  we  went  down  twice  in  the  time, 
ill  dus  mighty  business,  this  poUisbinff  a  de- 
|j|>ntioD,  talking  of  an  insurrection,  which  is 
wetKsson,  and  laid  as  an  overt  act  in  Essex ; 
jA  tbis  was  done  before  dinner  by  his  own  own- 
JV'  It  was  not  three  quarters  of  an  hour  from 
»e  time  we  went  in,  till  the  time  we  came  out. 
We  went  on  to  my  lord  North  and  Groves ; 
^  wben  be  was  tnere,  be  is  asked,  if  tliere 
^  soy  discourse  there  about  any  such  design  ? 
He  8SJW,  there  was  nothing  said  of  it  there.  Is 
It  posttble  when  such  a  design  was  on  foot,  he 
JM  I  alone  should  go  ti^tber  to  the  Green 
Utt,  and  thoroughly  recapitulate  the  affur ; 
^Wi  when  we  came  to  my  knrd  North  and 
wrls  notlung  should  be  said  of  it  P 

Whsn  we  come  to  Plunkett,  be  saith  that  he 
MCtaie  acquainted  with  me  first  of  all,  by  rea- 
>ii^some  goods  that  were  seized  in  a  noose 
gftneen«|treet;  that  he  never  saw  me  till 
5*  yssfs  after  this  in  Lincoln's-ion-fields. 
did  not  at  first  know  me :  we  looking 
one  another,  then  he  renewed  his  ac- 
witb  nie,«nd  V>ld  me  pf  the  former 
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him  by  me  lo  list  men  |nte  the  Pretender's  ser* 
vice.  Be  confessed,  as  I  proved  by  mtyor 
Bamewell,  that  I  gave  it  turn  for  former  ser- 
vices. As  to  the  thirteen  shillings,  he  was 
asked,  whether  he  did  not  come  to  borrow  such 
a  sum  of  money  ef  mef  He  said  he  did ;  it 
was  in  order  to  release  miyor  Bamewell  out  nf 
the  Marsbalsea.  Being  asked  whether  be  was 
not  acquainted  with  sir  Daniel  Carroll,  and 
whether  there  was  not  some  difierence  about  f 
horse  in  Spain  between  them  ?  He  said  there 
was,  and  that  he  came  to  advise  with  me,  whe- 
ther he  could  recover  the  money  of  Daniel  Car- 
roll ?  Is  it  not  natural  that  the  guinea  he  talkp 
of  mi^t  be  another  man's  monciy,  that  was 
told  him  by  one  Jefireys  was  sent  to  him  by 
me :  he  talks  to  him  as  to  that  guipea,  when  be 
comes  to  be  asked,  whether  it  was  not  purely 
out  of  kindness  and  charity  that  I  did  lend  him 
that  guinea  P  He  doth  not  deny  it ;  and  no^ 
would  insinuate  that  it  was  given  him  to  lijt 
men  for  the  Pretender.  From  the  imprbbabir 
lity  of  the  thin^,  from  his  own  owning,  no  per- 
son could  believe  him.  I  believe  there  ar^ 
ninety-nine  out  of  a  hundred  that  cannot  be- 
lieve one  word  that  either  Lynch  or  Plunkett 
swore. 

Then  the  next  matter  they  talk  of,  they  pro- 
duce a  scheme :  how  hard  and  difficult  \«as  it 
to  give  any  evidence  that  so  it  should  be  read  ^ 
and  I  humbly  apprehend  it  did  not  strictlv 
amount  to  legal  evidence.  Mr.  Doyley,  he  said, 
he  knew  my  hand  14  or  15  years  ago,  and  that 
he  hath  received  letters  from  me  about  5  yeai^s 
ago,  and  hath  compared  this  scheme  with  those' 
letters ;  and  therefore  he  lidieves  it  to  be  my 
hand.  When  he  comes  to  be  asked,  wheth^ 
he  bath  those  letters  here  with  which  he  com- 
pared this  scheme  P  No,  I  have  them  not  here : 
yet  chiefly  his  belief  wafi  that  it  was  my  hand- 
writing. By  comparing  these  tetters  and  this 
scheme  together.  This  amounts  to  nothinsf 
more,  when  it  comes  strictly  to  be  considered, 
tbyn  only  a  similitude  of  bands,  and  surely  si- 
militude of  hand,  with  submission,  is  not  proof 
in  criminal  cases .:  and  when  it  amounts  to  np 
more,  it  ought  not  to  be  received* 

Bere  is,  say  they,  a  circumstance  that  whilst 
Lynch  and  Plunkett  swore  must  be  true»  be- 
cause here  was  a  scheme  for  an  insurrecticm. 
In  this  very  scheme  or  paper,  as  I  took  notice 
of,  not  one  man  is  ^lentioned  by  name  in  it^ 
only  soldiers  to  be  had  here,  the  Tower  to  be 
seized,  the  Bauk  and  the  JSxchange  to  be  seiz^ 
ed,  and  the  world  to  he  turned  upside  down ; 
but  by  whom  P  There  is  no  time  mentioneiL 
there  is  no  date  to  it.  This  thing,  if  it  be  sudgi 
a  scheme,  if  it  bad  been  written  by  me,  which 
J  absolutely  ^env  that  it  was  wnt  by  me,  it 
doth  not  appear  nut  that  it  was  writtai  several 
years  ago.  When  they  come  to  ask  those  gen- 
tlemen, the  under- secretaries,  if  this  be  so  re- 
markable that  they  lay  the  whole  stress  upon 
this  paper,  vvbetber  1  acknowledj^^ed  it  to  ha 
miqe,  they  could  not  say  1  owned  it  to  be  mine. 
One  of  the  lords  layp  his  finger  on  a  paper,  and 
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enmstuiee  which  ftlia  in  with  the  vritten 
Scheme;  for  you  obserred  that  one  Geom 
lYikoo  is  there  meationed  as  the  person  who 
was  to  manage  the  serjeantSi  and  receiTe  orders 
from  the  principal  officer. 

At  this  meeting  Lynch  tells  yon  they  talked 
OTer  the  business,  and  drank  good  success  to 
the  enterprize.  When  they  ^urted,  he  com- 
plained  to  the  prisoner  of  the  long  delay.  Upon 
which  Mr.  Layer  told  him  there  was  a  noble- 
man at  the  head  of  the  design,  who  had  full 
Eower  and  authority  from  the  Pretender  (whom 
e  called  kiny,)  who  would  lose  no  fit  opporta- 
nity  to  put  it  in  execution.  He  did  not  name 
this  nobleman,  but  told  Lynch  that  he  should 
be  presented  to  him  in  due  time,  and  also  re- 
ceiTe  orders  from  him  to  seiM  my  lord  Ca- 
dogan. 

Gentlemen,  it  will  be  rery  material  for  yon 
to  fix  this  circumstance  in  yonr  memories,  and 
to  connect  it  with  the  evidence  which  comes 
afterwards,  and  what  was  done  in  consequence 
of  this  meeting. 

For  after  Layer  had  thus  declared  that  there 
was  a  nobleman  at  the  head  of  the  conspiracy, 
and  Lvnch  should  be  presented  to  him  in  due 
time,  then  it  follows  that  upon  the  S4th  of  Au- 
gust, the  day  the  bishop  of  Rochester  was  com- 
mitted to  toe  T^wer,  which  appears  by  the 
evidence  to  be  the  time  of  their  next  meeting, 
Mr.  Layer  proposed  to  Lynch  to  ride  out  to 
take  the.,  air,  which  was  agreed  upon  for  the 
Bext  day. 

In  that  joumev  the  prisoner  persuaded  Lynch 
to  carry  arms,  because,  as  he  then  declared, 
**  He  had  that  about  him  which  he  would  not 
lose  for  all  tbe  world."  Upon  the  road  Layer 
told  Lynch  thev  were  to  gfo  to  my  lord  North 
and  Grey's,  and  when  they  were  got  pretty 
near  the  Green  Man  at  Laytonstone  in  £ssex, 
it  was  thought  to  be  too  late  to  go  on  to  dine  at 
lord  North  and  Grey's;  and  therefore  the  pri- 
soner proposed  to  stop  at  the  Green  Man  to  take 
a  dinner. 

At  this  place  the  overt-acts  of  high -treason 
committed  in  Essex,  which  we  were  so  much 
called  upon  to  make  out,  do  arise.  Daring  their 
•tay  here,  the  witness  gives  you  an  account 
that  they  discoursed  of  the  whole  prqject  of  the 
insurrection,  the  means  of  efiecting  it,  the  unea- 
siness that  was  in  the  nation,  and  in  general  all 
the  several  matters  thev  had  consulted  of  be- 
fore ;  and  after  they  haa  done  this  he  tells  you, 
Mr.  Layer  the  prisoner  proposed  to  him  that 
detestable  and  snockin^  desifi^n  of  seising  tbe 
sacred  person  of  the  king,  which  he  somedmcs 
called  **  sending  a  strong  guard  to  take  care 
of"  at  other  times  to  secure,  the  king's 
person. 

He  teOs  you  farther,  that  Mr.  Layer  nulled 
out  of  his  pocket  a  manuscript  paper,  ana  ddi- 
▼ered  it  to  the  witness  in  part  folded  down,  and 
he  read  that  part  of  it  which  was  left  open. 
That  this  paper  contained  a  declaration,  with  a 
recital,  that  mjr  lord  Cadogan  was  then  actually 
in  their  custody :  That  uere  were  in  it  invi- 
litiona.to  the  ;peopIe  4o  xm  injuais  nad jsefMur 


to  theur  party :  enoouragements  to  the  sol- 
diers to  revolt,  with  an  offer  of  three  guineas  to 
every  horseman  and  serjeant,  two  guineas  to 
every  corporal,  and  one  ^inea  to  every  com* 
roon  soldier,  to  be  paid  immediately  on  their 
joining  tbe  party ;  and  a  promise  of  further 
rewaids.  Lyncn  acquaints  j'ou,  that  the  pri- 
soner talked  of  this  declaration  being  of  bis 
own  composing,  and  thai  from  the  mseourse 
which  passed  Mtween  them,  and  the  appear- 
ance of  the  paper,  he  apprehended  it  to  oe  of 
the  prisoner's  hand- writing. 

My  lord,  afler  this  declaration  had  been  thua 
produced,  the  prisoner  took  it  back  again,  put 
It  into  his  pocket,  and  kept  it  $  and  theretm 
the  paper  itself  being  in  nis  custody,  we  were 
properly  admitted  to  prove  the  contents  of  it  by 
parole  evidence ;  and  1  apprehend  if  we  ba4 
no  further  proof  of  these  overt-acts  which  were 
done  in  Essex,  this  alone  is  fully  sufficieot  tQ 
maintain  the  indictment  to  be  r^nlariy  an4 
properly  found  in  that  county. 

From  the  Green  Man  they  went  on  to  Ep» 
ping,  to  my  lord  NorUi  and  Grey's,  with  whom 
It  is  admitted  the  witness  was  not  at  all  acv 
qnainted,  and  consequentljr  oould  not  of  him- 
self have  any  particular  refS^A  for  going  thi* 
ther,  but  it  appears  to  Imre  l^en  npon  the  mo* 
tion  of  the  pnsoner.  tVj^'ihey  came  to  th^ 
lord  North  and  Grey's  iiouse,  Lynch  tells  yoi| 
that  the  prisoner  introduced  him  to  his  lord* 
ship ;  and  this  brings  back  to  one's  memory^ 
ana  makes  it  impossible  not  to  recollect  what 
the  prisoner  had  told  Lynch  at  their  last  meet* 
ing,  in  time  next  preceding  this  journey,  that 
there  was  a  great  man  at  Uie  head  of  this  de- 
sign, to  ifhom  he  should  be  presented  in  du^ 
time. 

Gentlemen,  afler  this  Lvnch  w(ent  a  second 
time  to  my  lord  North  and  Grey^s  at  Epping^^ 
and  there  be  found  the  prisoner  at  the  bar ;  in- 
deed he  does  not  own  to  you  that  any  thin^ 
passed  between  them  relating  to  this  conspiracy 
m  the  presence  of  my  lord  North ;  but  at  tba| 
place  Lynch,  in  conversation  with  Mr.  Liayer^ 
expressed  an  uneasiness  that  the  afiair  was  de» 
layed ;  but  Layer  bid  him  be  easy,  for  it  might 
be  done  sooner  than  he  expected. 

Gentlemen,  this  is  tbe  substance  of  the  evi- 
dence of  what  passed  in  Essex.  But  the  wit- 
ness tells  you  he  had  i|fterwards  several  con- 
versations with  Mr.  Lay^ ;  and  when  he  ex* 
pressed  hb  concernment  at  ^be  deUy  of  puttingf 
the  design  in  execution,  LaVer  told  him  he  was 
so  bent  upon  the  success  of  it,  that  rather  thaa 
it  should  fail,  he  would  be  a  second  Abssinello  : 
This  was  represented  as  a  ridiculous  cxnresaioa 
by  one  of  the  counsel  for  the  prisoner :  nut  we 
have  all  heard  what  confusions  were  raised  by 
that  profligate  feUow  in  the  kii^om  of  Naples  i 
and  it  is  plain,  that  was  the  example  the  prL- 
Goner  referred  to  by  thw  expression. 

Mr.  Lynch  was  cross -exanuned  hy  4kh# 
counsel  for  the  prisoner,  with  as  much  lu^^rty 
as  they  thought  fit  to  use  $  but  I  did  not  ob- 
serve that  bis  evidence  was  stall  weak^iie^^ 

1  thiidcInijMyt  it  wm  oUbdr  copfrmttd  ly 
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ik^liooeitwit  vMm  tbthrown  qaestions  he 
fift  his  reasons  now  Layer  cAme  to  deal  so 
ipeDl?  lad  unguardedly  with  him  at  first  sight, 
ind  tnme  reasons  were  strong ;  for  it  is  not 
iaipnibtbie,  if  Alarpbey  and  Layer  were 
ajiaged  in  a  treasonable  design,  that  one  of 
MB  sboold  hare  confidence  in  a  third  person 
IB  n  strong  recommendation  fVom  the  other. 

Hie  next  witness  is  Matthew  P^onkett,  and 
IiDpreheod,  notwithstanding  every  thing  that 
btk  been  said  against  his  testimony,  that  it 
11  rather  strength^ed,  as  to  the  fkcts  sworn  hy 
Ua,  than  weakened  by  the  evidence  for  the 
pramr.  He  tells  you,  bis  first  acqaaintance 
tilb  Mr.  Layer  was  aboat  five  yemn  since, 
nd  had  its  rise  npon  this  occasion :  the  goods 
!■  the  hoase  where  the  prisoner  Iftien  lodged, 
bow  taken  in  execotion,  (whether  iiis  ovm 
tra  or  not,  is  not  at  all  material)  one  miyor 
Banewell,  who  has  been  examined  for  tlie  pri- 
user,  was  employed  to  procure  persons  to 
Rscoe  those  goods ;  BameweH  applkd  to  this 
vitDeas,  who  got  two  grenadiers,  that  were  let 
is  It  a  private  door  by  Mr.  Layer's  clerk. 
They  did  their  work,  drove  out  the  ofiScers,  and 
RKoedthegoods ;  and  for  this  service  Mr.  I^yer 
nnrdstfaem  wiUi  a  crown  and  some  brandy. 
fSmce  that,  it  appears  he  has  been  employed  on 
ithcr  oMssagen  between  major  Bamewell  and 
the  prisoner ;  and  in  what  manner  PInnkett  is 
nppsrted  in  tfacse^drcmnstanoes,  and  by  con* 
Mfttoe  in  the  rest  of  his  testimony,  by  major 
BuBcwell  himself,  who  has  been  produced  to 
fiKredit  him,  I  shall  dbserve  when  I  come  to 
tniider  die  evidence  fbrthe  prisoner. 

Bet  the  witness  having  given  you  this  ac- 
MBt  of  the  introduction  to  the  correspondence, 
tdb  yoo,  that  in  July  last,  James  PInnkett 
ciBw  to  him  from  the  prisoner,  enquired  pri- 
mely what  aoqoaintanoe  he  had  amongst  the 
sAfieis,  and  d^red  him  to  meet  the  prisoner 
H  the  Italian  coflee-house  in  Russel- court ; 
i^he  did  not  meet  him  there,  not  having  money 
Mr  ioclinatkm  to  go  to  a  cofiee-house.  He 
PHI  yon  an  account,  that  on  the  Sunday 
Mowing,  retnming  from  St.  Andrew's  church, 
n  he  was  going  over  Lincoln's-inn- fields,  Mr. 
Ujer  met  him.  PInnkett  had  forgotten 
I^yer^s  face ;  bnt  Laver  remembered  him, 
«M  asked  him  if  he  knew  him ;  to  which 
naakett  answering  that  he  did  not,  the  pri- 
told  him  his  name,  which  made  him 


>Mflect  Layer  then  enquired  if  James  Plun- 
^  had  not  been  with  the  witness,  to  desire 
InBto  come  to  the  Italian  cofi^ee- house,  a  few 
4iti  before;  and  having  made  himself 
powa  by  these  circumstances,  took  PInnkett 
inh)  t  private  place.  There  they  bad  a  long 
^Bvcraation,  in  which  Layer  b^^n  with  de- 
wiag  bow  well  assured  he  was  OfPlunketi's 
S^odtSeetions  to'the  Pretendei',  and  said  he 
*vM  some  old  soldiers,  such  as  Plunkett 
y»>  that  wonM  head  and  discipline  a  mob,  for 
w  had  other  men  enough.  Plunkett  said, 
oe  did  know  several  ofd  soldiers,  but  hehesi- 
^  a  little  about  the  'Pretender's  being  a 
^H^  Tha  prisoner,  lo  talte  off  the  force  of 


that  seraple,  answered^  *<  We  had  as  good  hav# 
It  Papist  for  our  king  as  a  Lutheran,  1  doni 
know  what  difference  there  is  between  them** 
(that  is)  between  a  Popish  king  and  a  Pre* 

testant  one An  important  difference !  which 

I  ^sh  with  all  my  soul,  were  not  too  much 
forgotten,  or  perhaps,  too  little  valued,  by 
many  amongst  us,  who  are  not  so  frank  in  de~ 
daring  as  the  prisoner. 

Mr.  Layer  proceeded  to  excite  the  witness  to 
job  in  his  treason,  by  a  false  representation  of 
the  state  of  the  nation,  and  particularly  of  tbn 
injustice  as  he  called  it,  which  was  done  to  old 
soldiers  who  had  served  abroad;  a  topic  mosi 
Iflcely  to  captivate  an  old  seijeant.  After  this 
preface,  he  informed  the  witness  there  was  t6 
ne  an  insurrection ;  and  Plunkett  asking  vrho 
vrastbe  promoter  of  the  design,  told  hita  it  was 
my  lord  North  and  Grey,  whom  he  commended 
as  a  fine  general ;  and  then  he  went  through  a 
sort  of  list  of  several  other  persons  of  consi- 
deration. Hie  witness  has  declared  that  ha 
knew  several  soldiers,  said,  he  could  procure 
five- and -twenty,  whereupon  Mr.  Layer  desired 
be  would  make  a  list  of  their  names,  and  the 
places  of  their  lodgings,  that  tbey  might  be  in 
readiness  npon  caU  ^  and  ait  partmg  gave  him 
half  a  crown. 

After  they  had  thus  talked  of  the  conspuracy, 
there  followed  a  very  observabhs  passage ;  ror 
the  prisoner  declared  that  the  design  had  been 

gut  m  execution  senile  time  ago,  if  some  person 
ad  not  discovered  it  to  the  French  ambassador, 
who  writ  of  it  to  the  regent,  and  so  it  vras  no* 
•tified  to  the  king.  However  even  this  appre- 
hension of  a  discovery  did  not  terrify  them,  for 
the  project  was  to  go  on.  The  late  duke  of 
Ormond  was  to  come  in  a  single  ship,  and 

general  Dillon  in  another,  and  they  were  m 
ring  others  with  them ;  which  yon  take 
noUce  ftlls  in  with  the  evidence  of  Lynch,  that 
Layer  declared  to  him  that  they  should  not 
want  encouragement  or  assistance  from  abroad, 
when  once  they  had  made  a  beginning  here. 

The  next  intercourse  between  the  prisoner 
and  'Plunkett  was  not  personal,  but  by  the 
means'  of  one  Jeffreys,  a  non-juring  clergyman. 
Gentlemen,  you  observed  that  the  pnsoner 
tt^ld  Plunkett  at  parting,  that  he  would  send  a 
messenger  to  him  with  money ;  and  afterwards 
dt  his  own  house,  on  the  morning  he  went  out 
of  town  for  Norfolk,  that  he  had  left  a  guinea 
with  a'non-juring  clergyman  to  give  him  to  do 
service  with ;— and,  says  Xisyer,  whilst  I  am 
abroad,  you  may  be  sure  1  shall  not  be  idle. 
Accordingly  Mr.  Jeffreys  came  within  a  few 
days  ilfler,  and  appears  to  be  that  clergyman^ 
for  he  said, 'he  came  from  Mr.  Layer.  He 
tells  YOU,  they  discoursed  on  the  old  subject, 
and  Jefli^eys  desired  he  would  get  men  in 
readiness,  and  said  he  had  several  other  places 
to  go  to^on  the  same  errand.  Jeffreys  gave  tha 
witness^ no  money  at  that  time,  but  came  a 
second  time,  and  gave  him  only  half  a  guinea, 
which  he  said  La^er  had  sent  him  for  his  encou- 
ragement. Besides  this,  he  tells  you  Layer 
gave  him  a  crown  at  the  Castle*  tavern,  m 
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enmstaooe  which  ftlU  in  with  the  vrlttea 
Scheme;  for  yoa  obserred  that  one  Geom 
'WikoD  is  there  meotioned  as  the  person  who 
was  to  manage  the  seijeantsi  and  receiTe  orders 
from  the  principal  officer. 

At  this  meeting  Lynch  tells  you  they  talked 
OTer  the  business,  and  drank  good  success  to 
the  enterprize.  When  they  parted,  he  com- 
plained to  the  prisoner  of  the  long  delays  Upon 
which  Mr.  Layer  told  him  there  was  a  noble- 
man at  the  head  of  the  design,  who  had  full 
Eower  and  authority  from  the  Pretender  (whom 
e  called  kiny,)  who  would  lose  no  fit  opportu- 
nity  to  put  it  in  execution.  He  did  not  name 
this  nobleman,  but  told  Lynch  that  he  should 
be  presented  to  him  in  due  time,  and  also  re- 
cei?e  orders  from  him  to  aeite  my  lord  €a- 
dogan. 

Gentlemen,  it  will  be  Tery  material  for  you 
to  fix  this  circumstance  in  yonr  memories,  and 
to  connect  it  with  the  evidence  which  cones 
afterwards,  and  what  was  done  in  consequence 
of  this  meeting. 

For  after  Layer  had  thus  declared  that  there 
was  a  nobleman  at  the  head  of  the  conspiracy, 
and  Lvnch  should  be  presented  to  him  in  due 
time,  then  it  follows  that  upon  the  S4th  of  Au- 
gust, the  dav  the  bishop  of  Rochester  was  com- 
mitted to  the  T^wer,  which  appears  by  the 
evidence  to  be  the  time  of  their  next  meeting, 
Mr.  Layer  proposed  to  Lynch  to  ride  out  to 
take  the.,  air,  which  was  agreed  upon  for  the 
Bext  day. 

In  that  journey  the  prisoner  persnaded  Lynch 
to  carry  arms.  Because,  as  he  then  declared, 
**  He  had  that  about  him  which  he  would  not 
lose  for  all  the  world.'*  Upon  the  road  Layer 
told  Lynch  thev  were  to  go  to  my  lord  North 
and  Grey's,  and  when  they  were  got  pretty 
near  the  Green  Man  at  Laytonstone  in  Assex, 
it  was  thought  to  be  too  late  to  go  on  to  dine  at 
lord  North  and  Grey's;  and  therefore  the  pri- 
soner proposed  to  stop  at  the  Green  Man  to  take 
a  dinner. 

At  this  place  the  overt-acts  of  high -treason 
committed  in  Essex,  which  we  were  so  much 
called  upon  to  make  out,  do  arise.  During  their 
•tay  here,  the  witness  gives  you  an  account 
that  they  discoursed  of  the  whole  project  of  the 
insurrection,  the  means  of  efiectin^  it,  the  unea- 
siness that  was  in  the  nation,  and  in  general  aU 
the  several  matters  they  had  consulted  of  be- 
fore ;  and  after  they  haa  done  this  he  tells  you, 
Mr.  Layer  the  nrisoner  proposed  to  him  that 
detestable  and  snockin^  desifi^n  of  seising  the 
sacred  person  of  the  king,  which  he  sometimes 
called  "  sending  a  strong  guard  to  take  care 
of  "^-*-at  other  times  to  secure,  the  kmg's 
person. 

He  tells  you  farther,  that  Mr.  Layer  pulled 
out  of  his  pocket  a  manuscript  paper,  ana  ddi- 
▼ered  it  to  the  witness  in  part  folded  down,  and 
he  read  that  part  of  it  which  was  left  open. 
That  this  paper  contained  a  declaration,  with  a 
recital,  that  my  lord  Cadogan  was  then  actually 
in  their  custody :  That  mere  were  in  it  invi- 
tetiona.to  thfijpeople4oii0eiii4UiBSMidjBepair 


to  their  party :  enoouragements  to  the  sol» 
dicrs  to  revolt,  with  an  offer  of  three  guineas  to 
every  horseman  and  serjeant,  two  guineas  la 
every  corporal,  and  one  ^inea  to  every  com* 
roon  soldier,  to  be  paid  immediately  on  their 
joining  the  party ;  and  a  promise  of  further 
rewaids.  Lyncn  acquaints  j'ou,  that  the  pri« 
soner  talked  of  this  declaration  being  of  his 
own  composing,  and  that  from  the  mseoursa 
which  passed  Mtween  them,  and  the  appear* 
ance  of  the  paper,  he  apprehended  it  to  be  of 
the  prisoner's  hand- writing. 

My  kird,  afler  this  declvation  had  been  thue 
produced,  the  prisoner  took  it  back  again,  put 
It  into  his  pocket,  and  kept  it ;  and  thereiom 
the  paper  itself  being  in  nis  custody,  we  were 
properly  admitted  to  prove  the  contents  of  it  by 
parole  evidence ;  and  I  apprehend  if  we  ha4 
no  further  proof  of  these  overt-acts  which  were 
done  in  Essex^  this  alone  is  fuUy  sufficient  to 
maintain  the  indictment  to  be  r^olariy  aiM) 
properly  found  in  that  county. 

From  the  Green  Man  they  went  on  to  Ep« 
ping,  to  my  lord  North  and  Grey's,  with  wheoi 
it  is  admitted  the  witness  was  not  at  all  ac^ 
quainted,  and  oonseqnentljr  Qould  not  of  him* 
self  have  any  particular  loefSfA  fop  going  thi« 
ther,  but  it  appears  to  have  t^fin  open  the  mo* 
tion  of  the  pnsoner.  yg^ffCi^y  <»me  to  tha 
lord  North  and  Grey's  house,  Lynch  tells  yoi| 
that  the  prisoner  introduced  him  to  his  lord- 
ship ;  and  this  brings  back  to  one's  memory^ 
ana  makes  it  impossible  not  to  recollect  what 
the  prisoner  had  told  Lynch  at  their  last  meet- 
ing, in  time  next  preceding  this  journey,  that 
there  was  a  great  man  at  Uie  head  of  this  de- 
sign, to  ifhom  he  should  be  presented  in  dua 
time. 


deed  he  does  not  own  to  you  that  any  thio^ 
passed  between  them  relating  to  this  conspiracy 
m  the  presence  of  my  lord  North ;  but  at  that 
place  Lynch,  in  conversation  with  Mr.  Layer^ 
expressed  an  uneasiness  that  the  affair  was  de<- 
layed ;  but  Layer  bid  him  be  easy,  for  it  m^ht 
be  done  sooner  than  he  expected. 

Gentlemen,  this  is  the  substance  of  the  evi- 
dence of  what  passed  in  Essex.  But  the  wit- 
ness tells  you  he  bad  i^fterwards  several  con« 
versations  with  Mr.  Lay  ^ ;  and  when  be  ex* 
pressed  bis  concernment  at  ^be  delay  of  puttings 
the  design  in  execution,  La^er  told  him  he  waa 
so  bent  upon  the  success  or  it,  that  rather  thaa 
it  should  fail,  he  would  be  a  second  Massinello  : 
This  was  represented  as  a  ridiculous  expresgioa 
by  one  of  the  counsel  for  the  prisoner :  but  wa 
have  all  heard  what  confusions  were  raised  by 
that  profligate  fellow  in  the  kii^om  of  Naples  { 
and  it  is  plain,  that  was  the  example  the  prL- 
Goner  referred  to  by  this  expression. 

Mr.  Lynch  was  cross-examined  by  ih# 
counsel  for  the  prisoner,  with  as  much  i&^rtjf 
as  they  thought  fit  to  use  ;  but  I  did  not  ob- 
serve that  his  evidence  was  at  all  weak^e^ 
1  think  I  najr  i»7f  it  wm  tuOm  coiiflniiad  ly 
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it,  iiooeitwit  xMm  tbthr  own  qacstions  he 
fift  his  reasom  noir  Layer  cAme  to  deal  so 
ipeol?  andoDguardedty  whh  him  at  first  sight, 
ind  tiioie  feaaoos  were  strong ;  for  it  is  not 
inprobable,  if  Alarpbey  and  Layer  were 
ai(aged  in  a  treasonabte  design,  that  one  of 
tei  abodid  hare  confidence  in  ^  third  person 
IB  w  strong  recommendation  firom  the  oilier. 

Hie  next  witness  is  Matthew  Ptonkett,  and 

lapprebedd,  notwithstanding  every  thing  that 

kto  been  said  against  his  testimony,  that  it 

ii  nther  strengthened,  as  to  the  facts  sworn  hy 

Ua,  than  weakened  by  the  evidence  for  the 

friwDer.    He  tells  you,  his  first  acquaintance 

titb  Mr.  Layer  was  aboat  five  years  since, 

n4  bad  its  rise  upon  this  occasion :   Ihe  goods 

htbe  hoase  where  the  prisoner  Iftien  lodged, 

boDff  taken  in  execution,  (whether  liis  ovm 

CONS  or  not,  is  not  at  all  material)  one  major 

Banewel],  who  has  been  examined  for  the  pri- 

naer,  was  employed  to  procure  persons  to 

Rscoe  those  goods ;  Bamewell  applied  to  this 

witDeii,  who  got  two  grenadiers,  that  were  let 

h  It  a  private  door  by  Mr.  Layer's  clerk. 

They  did  their  work,  drove  out  the  ofiicers,  and 

RKoedthegoods ;  and  for  this  service  Mr.  I^y  er 

nmdstfaem  with  a  crown  and  some  brandy. 

.  8Me  that,  it  appears  he  has  been  employed  on 

itbcr  messages  between  iooajor  Barnewell  and 

llie  prisoner ;    and  in  what  manner  Ptonkett  is 

n^psrted  in  these^drcumstances,  and  by  con- 

NftMBce  in  the  rest  of  his  testimony,  by  major 

BuDcwell  himself,  who  has  been  produced  to 

dJKredit  him,  I  shall  observe  when  I  come  to 

ttBwSer  die  evidence  forthe  prisoner. 

Btt  the  witness  having  given  yon  this  ac- 
iMDt  of  the  introduction  to  the  correspondence, 
idb  yoo,  that  in  July  last,  James  Plunkett 
cime  to  him  from  the  prisoner,  enquired  pri- 
nlely  what  acquatntBUoe  he  had  amongst  the 
ntfieis,  and  deaired  him  to  meet  the  prisoner 
at  the  Italian  cofiee-house  in  Russel-court ; 
hit  he  did  not  meet  him  there,  not  having  money 
Mr  ioclinalion  to  go  to  a  cofiee-house.  He 
pci  yoQ  an  account,  that  on  the  Sandfly 
wk>wtQg,retiirningfrora  St.  Andrew's  church, 
ti  he  was  going  over  Lincoln's-inn-fields,  Mr. 
Uyer  met  him.  Plunkett  had  forgotten 
Idler's  face ;  but  Laver  remembered  biro, 
M  aaked  him  if  he  knew  him ;  to  which 
Hoakett  answering  that  he  did  not,  the  nri- 
Moer  told  him  his  name,  which  made  him 
■MiOect.  I^yer  then  enquired  if  James  Plun- 
hettkadnot  been  with  the  witness,  to  desire 
fa  to  come  to  the  Italian  cofi^ee- house,  a  few 
ifgbis  before ;  and  having  made  himself 
uewB  by  these  circumstances,  took  Plunkett 
hilot  private  place.  There  they  bad  a  long 
flNircnation,  m  which  Layer  b^n  with  de- 
(hiiag  bow  well  assured  be  was  OfPlunketi's 
fiodiSections  to'the  Pretendei',  and  said  he 
suited  aome  old  soldiers,  snCh  as  Plunkett 
*M,  that  would  head  and  discipline  a  mob,  for 
^  had  other  men  enough.  Plunkett  said, 
^  did  know  several  old  soldiers,  but  he  besi- 
bted  a  little  about  the -Pretender's  being  a 
^^  Tha  priaon^,  lo  take  off  the  force  of 


lliat  serople,  answered,  **  We  had  as  good  hav# 
a  Papist  for  our  king  as  a  Lutheran,  I  don't 
know  what  difierence  there  is  between  them** 
(that  is)  between  a  Popish  king  and  a  Pro«- 
testant  one— ^-An  important  diflference !  which 
I  wish  with  all  my  soul,  were  not  too  much 
forgotten,  or  perhaps,  too  little  valued,  bj 
many  amongst  us,  who  are  not  so  frank  in  de-* 
daring  as  the  prisoner. 

Mr.  Layer  proceeded  to  excite  the  witness  to 
join  in  his  treason,  by  a  false  representation  of 
the  state  of  the  nation,  and  particularly  of  tbn 
injustice  as  he  called  it,  which  was  done  to  old 
sohliers  who  had  served  abroad;  a  topic  mosi 
likely  to  captivate  an  old  seijeant.    After  this 

greface,  he  informed  the  witness  there  was  t6 
a  an  insurrection ;  and  Plunkett  asking  vrho 
was  the  promoter  of  the  design,  told  him  it  was 
my  lord  North  and  Grey,  whom  he  commended 
as  a  fine  general ;  and  then  he  went  through  a 
sort  of  list  of  several  other  persons  of  consi- 
deration. Hie  witness  has  declared  that  ho  , 
knew  several  soldiers,  said,  he  could  procure 
five- and -twenty,  whereupon  Mr.  Layer  desired 
be  would  make  a  list  of  their  names,  and  the 
places  of  their  lodgings,  that  they  might  be  in 
readiness  npon  call  \  and  ait  partmg  gave  him 
half  a  crown. 

After  they  had  thus  talked  of  the  conspuracy, 
ibere  followed  a  very  observable  passage ;  ror 
the  pisoner  declared  that  the  design  had  been 
put  m  execution  some  time  ago,  if  some  person 
bad  not  discovered  it  to  the  French  ambassador, 
who  writ  of  it  to  the  regent,  and  so  it  was  no- 
tified to  the  king.  However  even  this  appre- 
hension of  a  discovery  did  not  terrify  them,  for 
the  project  was  to  go  on.  The  late  duke  of 
Ormond  was  to  come  in  a  single  ship,  and 

general  Dillon  in  another,  and  they  were  to 
ring  others  with  them ;  which  you  taka 
notice  fklls  in  with  the  evidence  of  Lynch,  thait 
Layer  declared  to  him  that  they  should  not 
want  encouragement  or  assistance  from  abroad, 
when  once  they  had  made  a  beginning  here. 

IThe  next  intercourse  between* the  prisoner 
and  'Plunkett  was  not  personal,  but  by  the 
means' of  one  Jefireya,  a  non-juring  clergyman. 
Gentlemen,  you  observed  that  the  prisoner 
told  Plunkett  at  parting,  that  he  would  aend  a 
messenger  to  him  with  money ;  and  afterward* 
at  bis  own  house,  on  the  morning  he  went  out 
Of  town  for  Nortblk,  that  he  had  left  a  guinea 
with  a1ion*juring  clergyman  to  give  him  to  do 
service  with ;— and,  says  Xisyer,  whilst  I  am 
abroad,  you  may  be  sure  1  shall  not  be  idle. 
Accordingly  Mr.  Jefireys  came  within  a  few 
days  after,  and  appears  to  be  that  clergyman  % 
for  be  said, 'he  came  from  Mr.  Layer.  He 
tells  YOU,  they  discoursed  on  the  old  subject, 
and  Jefireys  desired  he  would  get  men  in 
readiness,  and  said  be  had  several  other  plaoea 
to  go  to^on  the  same  errand.  Jeffreys  gave  tha 
witness 'no  money  at  that  time,  but  came  a 
second  time,  and  gave  him  only  half  a  guinea, 
which  he  said  La^er  had  sent  him  for  his  encou- 
ragement. Besides  this,  he  tells  you  Layer 
gave  him  a  crown  at  the  Castle- tavern,  in 
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Drurj-lane,  expre«ly  to  eaooarage  him.  to 
list  men  for  the  Pretender.  Upon  the  pri- 
soner's return  to  town,  a  letter  was  sent  by 
Jeffreys  to  the  witoess,  to  desire  him  to  go  to 
the  pnsoner's  bouse ;  and  when  he  came  there, 
the  prisoner  gave  him  a  guinea  with  his  own 
hand.  There  were  sereral  other  conversations, 
several  things  said  to  keep  Plunkett  firm  to  the 
design,  and  many  groundless  and  malicious 
slanders  cast  by  the  prisoner  upon  his  majesty's 
government;  and  in  all  those  conversations 
Plunkett  tells  you,  the  prisoser  always  stiled  (he 
Pretender  king.  It  would  be  tedious  particu- 
larly to  repeat  all  these  things  to  you ;  but  ^ere 
is  one  thing  I  can't  help  observing,  before  I  go 
off  from  this  part  of  our  evidence,  I  mean,  that 
Plunkett  told  you  more  than  once,  that  he  was 
to  procure  five-and-twenty  old  soldiers  for  the 
service.  Now  that  happens  to  be  exactly  the 
number  which  is  assigned  to  each  of  the  eight 
seijeants  in  the  prisoner's  own  Scheme,  which 
was  produced  to  you,  and  is  a  strong  circum- 
stance in  support  of  this  witness's  testimony. 

Gentlemen,  I  have  gone  through  the  evi* 
deuce  of  these  witnesses,  and  I  beg  leave  to 
say  they  are,  within  the  meaning  and  inten- 
tion of  tne  law,  two  witnesses  to  prove  the  high 
treason  charged  upon  the  prisoner ;  and  it  hap- 
pens in  this  case,  that  they  make  out  all  the 
particular  overt  acts  alleged  in  the  indictment. 

Both  Lynch  and  Plunkett  prove  repeated 
consultations  to  levy  war,  to  bring  in  the  Pre- 
tender, and  the  actual  listing  of  men;  and 
Lynch  alone  proves  the  publishing  the  treason- 
able Declaration,  and  that  part  of  the  design, 
which  nobody  can  hear  without  the  utmost  in- 
dignation, the  sizing  his  majesty's  person. 
From  henceforth  I  apprehend  1  may  take  it, 
that  the  charge  is  proved ;  though  in  truth  we 
have  gone  a  great  deal  farther  m  order  to  put 
the  testimony  of  these  witnesses  beyond  all 
doubt,  to  deliver  them  from  all  possible  objec- 
tions, and  to  demonstrate  to  you  the  nature  and 
extensiveness  of  this  black  conspiracy. 

The  next  head  of  evidence,  is  that  of  the  pa- 
pers ;  and  notwithstanding  the  littJe  cavils 
which  have  been  urged  against  them,  those 
papers  are  fully  proved  to  be  the  prisoner's, 
and  by  him  delivered  to  Mrs.  Mason.  It  stands 
thus;  Mrs.  Mason  swears,  that  the  prisoner 
delivered  these  papers  to  her  in  two  packets,  as 
things  of  great  ctmsetjnence,  sealed  up  with  his 
own  ^seal,  which  seal  is  now  remaining  and  ap- 
pears,on  the  covers.  That  she  locked  them  up 
safe  in  her  trunk  till  they  were  seized  by  the 
messengers,  and  out  of  that  trunk  the  messen- 
gers took  them.  That  she  set  her  mark  upon 
each  partioular  paper,  which  appears  to  be  the 
same  mark  which  oy  way  of  experiment  they 
would  have  her  to  make  in  court;  and  she 
swears,  that  these  are  the  very  same  papers 
which  the  prisoner  delivered  to  her  with  his 
own  hands.  The  two  messengers  gave  yon  an 
account,  that  they  seized  these  papers  at  Mrs. 
Mason's  lodgings,  on  the  29tb  day  of  Septem- 
ber last ;  that  tbey  took  the  two  packets  out  of 
ths  trunk,  the  same  seal  being  then  upon  the 


covers,  and  that  Mrs.  Mason  was  by,  aa^ 
marked  them  in  their    presence;  that  tbey' 
likewise  put  their  marks  upon,  and  never  deli-         \ 
vered  them  out  of  their  custody  till  tbey  bad 
80  done.    Indeed,  Turner  says  be  left  tbein  in 
the  hands   of  his   fellow -messenger,  Spe&r, 
during,  the  little  time  he  went  for  Mr.  Stanyan ;        ' 
but  l^ar  swears  tbey  re,ceived  no  manner  of 
alteration  during  that  space ;  and  upon  the 
whole,  tbey  swear  them  to  be  the  same  papers 
which  they  took  out  of  the  trunk. 

Uoon  this  evidence,  we  apprehend  we  were 
entitled  to  have  read  tJie  papers,  without  giving 
any  fiirther  account  of  them.  \ 

I  did  mention  to  vour  lordship  the  case  of 
my  lord  Preston,  which  was  not  so  strong ;  for 
he  lying,  together  with  Ashton,  in  the  hold  of       ' 
the  ship,  upon  the  ballast,  a  bundle  of  papers       ' 
lay  between  them ; '  Ashton  took  them  up,  and 
|Mt  them  in  his  bosom,  and  there  they  were 
seized ;  but  being  found  together  with  my  lord       \ 
Preston,  those  papers,  though  the  very  oveii 
acts  of  the  treason  laid  in  the  indictment,  were 
read  against  bim  upon  that  proof  only.  ^  Iq- 
deed,  afler  they  had  been  read,  the  king's 
counsel,  in  order  to  give  a  farther  strenj^h  to. 
one  or  two  particular  papers,  entered  into  a 

Eroof  of  their  being  my  lord  Preston's,  own 
and- writing. 

The  first  paper  we  called  for  was  the  Scheme^ 
a  regular  plan  of  this  conspiracy  ;  and,  gentle- 
men, in  order  to  prevent  any  pretence  of  hard- 
ship, before  we  read  it,  we  called  a  witness  to 
prove  this  Scheme  to  be  the  prisoner's  band- 
writing  :   it  was  9Ir.  Doyley,  who  swears  he 
verily  believes  it  to  be  his  hand..   He  gives 
you  the  reasons  of  his  belief;  that  the  pri- 
soner Hved  with  him  as  a  clerk  two  or  three 
years,  not  whilst  he  was  a  boy,  hut  after  hehaiT 
served  some  time  with  another   master,  had 
been  used  to  business,  and  gained  a    settled 
hand  ^  and  during  that  time  he  frequently  saw 
him  write.    To  support  this  farther,  he  tells 
you,  that  he  had  transacted  business  for  Mr. 
Layer,  as  bis  a^ent,  until  about  four  or  ^^^ 
\eBT6  ago,  add  bad  received  several  letters  from 
bim,  which  he  was  sure  were  his,  because  he 
(Mr.  Doyley)  had  done  tlie  business  ret^uired 
to  be  done  by  those  letters,  and  Mr.  Layer  had 
paid  him  for  it ;  that  he  had  compared  bis  pa- 
per called  The  Scheme,  with    those  letters; 
that  the  character  of  the  letters  a^eed  with 
what  the  prisoner  wrote  when  be  was  clerk  to 
him ;  and  the  character  of  tbe  Schenie  witlk 
that  of  the  letters. 

But,  gentlemen,  this  Scheme  is  an  eridenoe 
so  considerable  in  itself,  and  of  that  general 
consequence  to  this  whole  cause,  that  we  went 
farther  yet,  and,  not  out  of  any  necessity,  but 
in  order  to  give  you  abundant  satisfaction,  we 
proved  it  to  os  written  by  the  prisoner  from  hfs 
own  confession.  Mr.  Stanyan  told  you»  that 
the  prisoner  upon  his  examination  before  the 
lords  of  the  comnittee  of  council,  where  he 
was  present,  and  took  notes,  confessed  tbv 
Scheme  to  be  of  his  hand-writing.  Tbe  coun 
sei  for  the  prisoner  otyected,  this  question  wa 
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Nt  diredly  Mktd  him  (Is  this  yniir  liand  ?) 
ind  oooseqoeD^ly  he  did  not  say,  It   is   my 
haod.    It  is  true,  tbat  does  not  appear ;  can 
Acre  be  no  other  evidence  of  a  confession,  but 
flich  direct  questions  and  answers.    Upon  the 
aamioaiioD,  the  prisoner  was  asked,  whether 
beknew  of* any  arms  lodged  in  Westminster? 
He  told  the  lords  be  knew  of  no  arms  bein^ 
lodged.    Thereupon  this   paper   was  shewed 
kim,  sod  he  was  asked,  '*  How  came  you  to 
wiiteio  this  Scheme  of  y oar  own  hand-writin|^, 
Ifait  tJiere  were  arms  lodged  ?''    To  this  he 
made  answer  it  was  a  mistake,  I  should  have 
vrit  arms  that  should  be  lodged.    Can  any 
tluog  be  more  plain  than  this  ?    It  was  so  evi- 
dent that  the  paper  was  written  by  him,  that  it 
tM  taken  for  granted,  and  called  his  hand- 
vritioff  in  the  very  terms  of  the  question  ;  pro- 
bibly  he  had  confessed  it  before    the  clerks 
vere  called  in.    If  it  had  not  been  his  hand, 
woold  not  the  natural  answer  have  been,  Why 
doyouaslLme  about  what  is  written  in  that 

Cper?  I  Know  nothing  of  it,  it  is  not  mv 
ad-writing;  but  instead  of  that  he  admits  it 
vithout  the  least  difficulty,  and  takes  upon  him 
to  lell  the  lords  what  he  intended  to  have 
written. 

The  gentlemen  on  the  other  side  endeavour- 
ed to  avoid  the  force  of  this  evidence,  by  this 
iogeoiogs  turn — *^  1  should  have  written  arms 
that  sboald  be  lodged,'^  (that  is)  «*  If  1  had  writ 
it,  1  sboukl  have  written  arms  that  should  be 
kd^."  But  J  desire  to  be  informed,  if  he 
did  not  write  it,  how  came  be  to  know  any 
Ihiog  about  it  ?  flow  could  he  take  upon  him 
to  lay  it  was  a  mistake?  Whose  mistake? 
He  admits  it  to  be  his  own.  8o  that  this  obser- 
ntioD  eoDies  to  nothing,  and  this  Scheme,  after 
ill  their  objections,  stands  confessed,  as  well  as" 
proved,  to  be  Mr.  Layer's  hand-writing. 

Upon  the  foundation  of  all  this  proof,  which 
I  brg  leave  to  observe  does  support  all  tlie  other 
papers  found  in  the  two  packets,  the  Scheme 
vii  read,  and  when  it  was  read,  it  reqnired 
puritrictest  attention;  for  in  that  paper  ap- 
'ptsn  a  r^plar  design,  formed  for  the  total 
deRtraciion  of  this,  government,  to  be  executed 
ia  the  city  of  London,  tbe  capital  of  the  king- 
^oiD-  This,  if  there  was  no  more«  shews  a  just 
foQiidation  for  what  was  lately  declared  to  us 
in  a  s«>lemn  manner,  that  if  this  conspiracy  had 
not  heeo  happily  detected,  we  should  before 
sow  have  seen  that  city  involved  in  blood  and 
delusion  ;  such  appears  to  be  the  plain  intent 
of  it.  The  roost  pro6igate  of  the  people  were 
to  have  arms  put  into  their  hands,  in  order  to 
nbdue  and  pillage  the  better  sort. 

In  the  first  place,  the  Tower  was  to  be  seiz- 
^  and  a  certain  officer  expected  to  be  upon 
Ikegntnl  that  day,  who  should  he  their  friend, 
^  let  in  the  party  who  were  to  make  them- 
tdves  masters  of  that  garrison.  Th^  Royal- 
Exchange,  Keicg  in  the  heart  of  the  city,  was 
Is  be  the  bead-quarters  of  the  general ;  and 
toother  party  was  to  plunder  the  Bank.  So 
^  to  gi?e  us  a  taste  of  the  views  of  these 
n'aspirators,  8|K>il  aiul  raping  wer«  not,  in  the 
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execution  of  their  design,  to  have  been  acci* 
dental,  proceeding  from  the  fury  of  action,  the 
common  excuse  for  such  outrages,  but  a  pre- 
meditated avowed  part  of  the  measures  con-, 
certed  before- hand. 

The  artillery  was  next  to  have  been  seized*^ 
and  a  stratagem'  is  c()ntrived  to  effect  it :  and 
to  crown  all,  his  majesty  himself  was  to  be' 
made  their  prisoner:  Horrid  resolution!  co- 
loured indeed  with  thfe  name  of  securing  his 
royal  person  from  the  insults  of  the  mob ; 
but  how  thin  a  pretence  this  is,  I  need  not 
spend  time  to  explain  to  you,  since  tlie  writer 
of  tbe  Scheme  himself  has  called  it  (>ut  a  pre- 
tence. 

The  Scheme  goes  on,  and  the  conspirator* 
being  sensible  bow  much  our  future  hopes,  aa 
well  as  our  present  happiness,  depend  on  the 
Protestant  Succession  in  his  majesty's  family, 
the  next  step  to  be  taken,  is  to  get  his  roy^l 
highness  the  prince  into  their  powerc-a  prince 
at  Richmond,  described  under  a  cant  name, 
but  the  meaning  of  it  is  plain.  When  all  this 
appears,  how  can  the  counsel  for  the  prisoner 
object,  that  there  is  not  sufficient  foundation  to 
accuse  their  client  directly  of  compassing^  the 
death  of  the  king?  Could  this  have  ended  in 
any  thing  else  ?  Or  can  any  one  dream,  that 
either  of  those  precious  lives,  1  have  now  men- 
tioned, could  have  been  preserved  in  the  hands 
of  such  miscreants? 

Gentlemen,  having  observed  thus  much,  in 
short,  upon  the  nature  of  the  Scheme,  it  will 
be  proper  to  take  notice  to  you,  that  as  this' 
paper,  thus  fully  proved,  is  of  itself  a  strong 
evidence,  so  it  greatly  corrbborates  and  sup- 
ports tbe  testimony  of  the  two'  witnesses,  as  to 
every  one  of  the  overt- acts  charged  in  the  in- 
dictment, and  tallies  with  it  throughout. 

This  is  true  as  to  the  general  design,  but  ap- 
pears most  remarkably  in  some  of  the  parti- 
cular facts.  The  project  laid  down  in  the 
Scheme  for  seizing  the  Tower  is  exactly  the 
same  with  what  Lynch  told  you  the  prisoner 
communicated  to  him  whilst  they  were  viewing 
my  loi-d  Cadogan's  house :  **  That  the  officer 
who  should  be  upon  duty  there  that  day  might 
be  their  friend,  and  favour  the  design."  In 
like  manner,  the  circumstance  of  eight  Serjeants 
bein^  to  have  in  readiness  95  meti  a- piece,  falls 
in  with  what  PlunkeU  the  Serjeant  swore,  that 
he  was  to  pnocure  that  number  of  old  soldiera 
to  engage  m  the  enterprize. 

But  there  is  one  observation  arising  from  a 
circnmstanc^  of  time,  which  is  extremely 
strong  in  confirmation  of  the  testimony  of  the 
witnesses,  and  shews  mani^tly,  that  tbe  ac- 
count they  five,  must  arise  only  from  their 
knowledge  of  the  truth  of  the  fact,  and  could 
not  possibly  he  framed  and  modelled  to  answer 
these  papers ;  it  is  this,  that  Mr.  Layer,  who 
was  taken  up  on  the  information  of  Lynch  and 
Plunkett,  was  actually  in  the  custody  of  n 
messenger,  and  made  his  escape  on  the  19th 
day  of  Se])tember  last;  but  these  papers,  which 
thus  fall  in  with,  and  support  the  facts  they 
swear,  were  not  seized,  aji  the  two  menengert 
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lU^aint  yoa,  till  tbe  99th  of  that  mootli; 
which  is  near  tea  dajs  afler. 

Gentlemen,  one  would  baTe  thought  there 
liad  been  no  occasion  to  go  any  farthef 

My  lord,  I  desu-e  that  the  prisoner  may  not 
lUk  to  the  jnry,  whilst  I  am  obaerring  npon 
the  evidence. 

X.  C.  J.  8ir,  yoa  most  not  do  it 

Pruoficr.  My  lordy  I  did  not  speak  to  the 
jury. 

Mr.  Bungerford  offers  to  speak. 

ImCJ.  I  tell  you,  Mr.  Hungerford,  it  w 
not  right ;  Mr.  Layer  hath  made  his  obs^a- 
tions  to  the  jury,  and  made  his  nods,  and  some- 
times I  have  seen  his  Ups  move. 

Prmner,    You  can't  tell  what  I  said. 

SoL  GetL  I  saw  you  turn  about  to  the  J017, 
and  saw  your  lips  move  at  the  same  time.  My 
iord,  I  desire  he  may  stand  up,  and  look  to* 
wards  the  Court,  which  is  his  proper  posture. 

Crentlemen,  I  was  saying,  that  after  this 
Scheme  had  been  produced,  one  would  have 
thooffhttbe  king's  oonnsel  might  safely  have 
rested  it  here.  Can  any  body  donbt  of  this 
treason,  and  of  the  prisoner's  part  in  it,  when 
he  himself  hath  thought  6t  to  record  the  con- 
spiracy with  his  own  hand  ?  However,  we  did 
not  leave  it  here  :  but  in  order  to  give  you  en- 
tire satisfaction  how  deeply  this  gentleman  was 
engaged,  what  a  large  share  he  had  taken  upon 
him,  and  how  dangerous  and  extensive  this 
conspiracy  was,  we  read  several  other  papers. 
They  consist  of  lists  of  the  names  of  several 
persons,  qiany  of  them  officers  of  the  guards, 
and  of  the  army ;  some  of  them  general  lists, 
others  particular :  for  what  purpose  these  must 
have  been  made  up  or  procured,  by  a  person 
engaged  m  such  a  design,  is  extremely  plain. 

My  lord,  it  bath  been  said  with  great  justice, 
that  this  is  not  to  be  so  understood,  as  to  bring 
any  imputation  on  the  gentlemen  named  in 
these  lists.  I  dare  say,  that  by  for  the  greater 
number,  if  not  all  of  them,  are  persons  of  the 
utmost  fidelity  to  his  majestv,  and  zeal  for  his 
service.  But  men  engaged  in  such  designs, 
who  are  plotting  to  overturn  a  government, 
must  weigh  and  calculate  the  strength  of  that 
government,  as  well  as  their  own.  They  must 
know  who  is  to  be  relied  upon  on  one  side  as 
well  as  the  other,  and  consider  who  are  fit  to  be 
applied  to,  and  who  not ;  therefore  they  must 
take  an  account  of  persons  concerning  whom 
they  have  no  hopeSi  as  well  as  thOso  of  whom 
they  have  hopes.  Thus  it  was  in  my  Idrd 
Preston's  case ;  he  had  got  lists  of  sliips,  and 
of  the  king's  offioeis  and  troops :  The  meaning 
of  it  was  well  understood  upon  his  trial;  the 
Court  understood  it,  and  the  jury  understood  it, 
that  he  had  procured  them,  in  order  to  the  better 
information  of  himself  and  his  accomplices  m 
the  conduct  of  that  plot. 

Gentlemen,  in  the  next  place,  several  letters 
were  read  to  you,  which  were  also  found  amongst 
the  papers  deposited  by  the  prisoner  with  Vutu 
Mason.  You  will  remember  on  this  ooeanoq, 
iriMt  Mra,  Mason  swore,  that  the  ^riiouer  hath 


some  time  gone  by  the  name  of  Ponntaine,  adiif 

Eve  directions  to  her  that  if  any  letters  came 
ect^  to  Mr.  Fountaine,  sheshuuld  takethem 
in,  and  deliver  them  to  him.  She  tells  yon,  a 
letter  did  come  directed  to  Mr.  Fountaine ;  that 
she  delivered  it  to  the  prisoner,  who  opened  it^ 
read  it,  and  kept  it  as  a  letter  for  him ;  which  was 
^an  express  owning  of  that  name,  and  several 
of  the  letters  now  produced  are  directed  by  tha 
name  of  Fountaine. 

There  was  found,  together  with  the  letters* 
a  cypher,  that  is,  a  Ibt  of  feigned  names  for 
persons  and  things,  which  has  been  in  part 
read ;  and  in  this  cypher  the  cant  ejcpressions 
made  use  of  in  the  letters  are  contained,  and 
the  persons  and  things  signified  by  them  decy- 
phered  in  plain  worda.  Sir  William  Ellis  (a 
follower  of  the  Pretender,  with  whom  it  ap« 
pears  the  prisoner  had  settled  a  correspondence) 
IS  there  described  by  the  name  of  Eustace ; 
and  the  first  letter  that  was  read,  is  subscribed' 
with  that  name  and  ifirected  to  James  Foun«' 
taine,  esq.  In  that  letter  sir  William  EUb  telte 
him  ^*  he  is  entirely  of  his  opinion  as  to  the 
method  of  carrying  on  the  manufactory,  and 
the  prdcuring  of  good  workmen,  is  the  first 
step  to  be  made."  Manufactory  wanted  somer 
explanation,  but  it  is  fully  cleared  up  by  the 
word — <  workmen/  which  follows,  ror  look 
into  the  cypher,  and  *  workmen' stands  for  *  sol* 
diers;'  so  tnat  the  *  manofiustory'  must  be  such 
as  it  was  fit  for  *  soldiers'  to  worK  in.  He  goes 
on  add  advises  him  particularly  '*toget  some  of 
the  ablest  of  Mrs.  Barbara  Smith's."  BarUM 
in  the  cypher  means  the  <  army ;'  so  the  advice 
amounts  to  this,  that  in  order  to  raise  a  rebellion, 
he  should  seduce  some  of  the  ablest  soldiers  of 
the  king's  army.  A  counsel,  which  is  now 
made  very  plain,  the  prisoner  has  endeavoured 
punctually  to  follow.  To  encourage  him  iJ» 
this,  he  tells  him,  '*  that  it  will  be  very  agreeably 
to  all  concerned — particularly  to  Mr.  Atkins.'* 
Now,  according  to  the  prisoner's  own  explanm* 
tion  in  this  cypher,  Atkids  is  one  of  the  feigned 
names  for  the  Pretender. 

The  next  letter  is  dated  the  1 1th  of  July  Isj^ 
subscribed  N.  C.  and  acknowledges  the  receipt 
of  a  letter  dated  the  8th  of  May,  with  another 
letter  inclosed,  which  the  writer  says,  was 
presently  delivered  to  Mr.  St.  John,  who  took 
it  extreme  kindly :  Look  into  the  cypher,  aud 
it  appears  that  Mr*  St.  John  is  one  of  the  ficti* 
tious  names  for  the  Pretender;  so  that  thift 
letter  shews,  that  the  jierson  to  whom  it  was 
written,  corresponded  immediatel}'|with  the  Pre- 
tender himself.  But  it  seems  Mr.  St.  John  did 
not  well  understand  what  related  to  Mr.  Bur- 
ford,  which  the  letter- writer  hopes  may  besooa 
cleared  by  an  answer.  What  this  was  which 
wanted  explanation,  is  in  the  dark ;  but  so 
much  we  know  that  in  the  prisoner's  cypher, 
BUrfbrd  stands  for  the  earl  of  Orrery. 

There  is  another  letter  dated  the  $nh  of 
May,  in  which  the  writer  tells  Mr.  Layer,  thst 
their  friend  had  his  letter  of  the  2 2d  of  March. 
and  took  very  kindly  the  care  he  had  taken  or 
hii  little  eooGoraiw    Who  i*  meant  bj  thai 
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ikod,  wtoe  eoneenis  were  the  pritODer^s  care» 
iocs  not  certainly  appear;  but  it,  is  rery  na- 
tval  to  thiak,  it  is  the  same  person  before  called 
Itkios  aad  St  John.  HoweFer,  it  seems  their 
liead  was  again  at  a  loss  aboat  certain  names 
kttrford,  Sl?el,  Digby,  the  little  aoidier,  and 
finoos^  which  were  not  in  his  rental. 

The  word  <  rental'  in  Mr.  La^^er's  cypher,  is 
Aeeaotterm  for  acypher ;  and  in  that  hkewise 
ire  to  be  foand  the  other  words,  which  his 
liieo4  did  not  then  understand;  particularly 
ftoMMM,  which  is  put  there  for  the  lord  North 
nd  Grey.  But  if  that  did  not  appear  bv  the 
cypher,  yet  the  descriniion  which  follows, 
woaM  be  enough  to  comice  every  man  in  his 
pite  judgment  who  was  meant  by  it—"  He 
uofthe  North,  a  grey  haired  ancient  man,"  cant 
Cfranions  piatniy,  which  take  in  both  the  tides 
tTlhatnoblelord.  The  letter- writer  adds,  that 
*tbdrincod  (the  same  whose  concerns  were 
hka  care  of)  rery  well  remembers  this  per. 
MB,  sod  hath  a  very  particular  esteem  and  ^ne 
fir  him,  and  that  be  is  (in  their  phrase)  a  very 
food  tenant,  and  a  Tenr  lioDiest  man.'* 

Gestismen,  ■ome  of  the  papers  were  read  to 
joa  of  a  more  extraordinary  nature  than  even 
icie  letters ;  I  mean  the  notes  signed  James  R. 
with  the  Pretender's  own  hand.  These  are  not 
oalj  one  evidence  of  the  plot,  but  a  part  of  the 
■eus  by  which  it  was  to  be  effected ;  for  they 
tppesr  to  be  receipts  framed  with  blanks,  to  be 
■wd  op  with  sums  of  money  as  occasion  of- 
fered, with  a  promise  of  repayment  with  in- 
hnst.  These  were  some  of  the  ways  and 
iMUis  (or  raismg  supplies  out  of  the  pockets  of 
neh  people  as  abould  be  found  weak  and  silly, 
M  well  as  wicked  eno«gb|  to  advance  money 
OB  Boch  a  shadow  of  a  security,  for  so  flagitious 
imwse.  But  they  ask  us,  who  proves  the 
nwriptioii  to  be  the  Pretender's  hand  ?  I  an- 
ivcr,  it  is  certain  that  is  not  material ;  but  if  it 
vore,  we  have  it  sufficiently  from  the  prisoner 
IdaMelf.  The  account  he  hath  thought  fit  to 
m  of  them,  Toa  have  heard  from  Mr.  Dela- 
te ;  that  he  had  written  to  his  correspondent 
vWiUiam  £Uia,  that  if  sir  William  could  send 
■1  over  some  blank  receipts  under  the  king's 
•»B  hand  (so  he  called  the  Pretender)  he  be- 
Kved  tbejr  might  be  made  use  of  for  the  carry- 
jBg  OD  his  cause:  that  his  intention  was  to 
we  tried  his  friends,  and  to  have  raised  money 
oa  these  receipts.  This  shews  the  prisoner  re- 
<md  them  asbeingsigned  with  the  Pretender's 
ova  hand ;  and  shews  likewise  the  use  in- 
Mcd  to  he  made  of  them;  and  it  appears  he 
hod  the  confidence  to  justify  himself  in  this 
pctioe,  by  the  like  method  having  been  taken 
wf  king  Charles  the  second,  just  before  his  re- 


Hy  tord,  this  is  tiie  substance  of  our  proof  as 
to  Im  papers  and  the  observations  which  have 
occurred  to  me  upon  them ;  and  I  will  pre- 
gy  to  say,  witn  great  submission  to  your 
Mshi|ii*s  b^ter  judgment  and  observatbn,  that 
^ftn  this  evidence,  taken  together  with  the  tes- 
JMiy  of  the  two  witnesses,  yve  might  safely 
wttruBledow  cause  to  your  Wfdship'n  di* 


reetiQp,  and  the  conseiesocs  of  the  jury.  But 
we  went  ihrtber  still,  not  because  we  wanted  k 
to  convict  the  prisoner,  for  we  had  already  done 
sufficient  for  that  purpose,  but  in  order  to  give 
abundant  satisfaction,  not  only  to  the  gentle- 
men of  the  jury,  but  to  the  whole  world,  of  the 
reality  of  this  conspiracy  in  general,  as  welt  IM 
of  this  roan's  part  in  it ;  that  they  may  see  and 
be  convinced  of  the  just  grounds  there  were  for 
this  prosecution,  and  for  the  treatment  tlie  pri- 
soner has  met  with.  For  this  reason  it  itas, 
we  called  Mr.  Stanyao  and  Mr.  Oelafaye  to 
give  an  account  of  hta  confession,  upon  his  exa- 
mination before  the  lords  of  the  committee  of 
council ;  and  I  apprehend,  we  were  properly 
and  agreeably  to  the  rules  of  law,  lei  ibto  that 
evidence.  We  have  had  the  judgment  of  fbe 
Court  upon  that  point,  therefore  I  won't  troa* 
ble  your  lordship  with  any  authorities  for  il| 
ftut  rely  upon  that  as  the  best  authority. 

Gentlemen,  the  relation  Mr.  Delafaye  and 
Mr.  Stanyan  gave,  was,  that  the  prisoner  de- 
ehured  to  the  lords  of  the  council  that  he  had 
been  at  Rome  in  the  year  1791,  and  staid  there 
some  time,  and  had  several  conferences  with 
the  Pretender  in  person :  that  in  one  of  those 
conferences  he  askf  d  for  some  token  or  creden* 
tial,  in  order  to  give  him  a  credit  with  the  party 
when  he  returned  to  England ;  that  it  was  not 
at  first  granted,  but  aftmrards  he  put  his  re- 
quest into  this  shape,  that  the  Pretender's  wife 
(the  queen  he  called  her)  would  be  pleased  to 
stand  god-mothertothe  prisoner's  child.  Some 
time  was  taken  to  consider  of  this  propositioui 
and  then  word  was  brought  by  col.  Hay  to  the 
prisoner,  that  she  would  stand  god -mother  to 
the  child ;  and  it  was  agreed,  that  the  late  du- 
chess of  Ormond  should  represent  her.  After- 
wards the  Pretender  consented  to  be  the  god- 
fiither,  but  Layer  was  to  procure  oome  person 
to  be  bis  proxy. 

What  was  then  agreed  upon  was  followed  by 
the  fact.  When  the  prisoner  returned  hoine, 
and  the  child  was  to  be  christened,  he  applied 
to  my  lord  Orrery  to  represent  the  Pretender, 
and  to  the  late  duchess  or  Ormond,  to  represent 
the  princess  Sobieski.  The  Utter  complied^ 
but  my  lord  Orrery  declined  the  service ;  and 
thereupon  the  prisoner  made  application  to  my 
lord  North  and  Grey,  who  was  pleased  to  accept 
it.  The  child  was  christened  at  Chelsea,  and 
my  lord  North  and  Grey  stood  -as  proxy  for 
the  Pretender,  and  the  late  duchess  of  Ormond 
for  the  princess  Sobieski ;  and  the  prisoner 
said,  they  both  were  privy  that  they  represeofc- 
ed  those  persons. 

The  prisoner's  confossion  likewise  verifies 
every  material  circumstance  of  Lynch's  evi* 
dence,  as  to  what  passed  in  the  county  of  Es* 
sex.  That  he  was  at  the  Green  Man  with  one 
Lynch,  and  there  sheweil  him  the  heads  of  « 
declaration  which  he  had  drawn:  that  they 
went  from  thence  to  my  lord  North  and  Grey 's» 
and  there  the  prisoner  presented  the  witness  to 
his  lordship  as  a  very  honest  man,  and  a  persoa 
fit  to  be  employed  in  seizing  my  lord  Cado« 
gan ;  and  afterwards  be  said,  as  a  person  fit  It 
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be  employed  in  an  insoFrection.  Tbat  the  pri- 
sooer  and  Lynch  lay  at  my  lord's  house  that 
•night,  dined  with  him  at  his  own  table  the  next 
day  ;  and  that  the  healths  of  the  Pretender,  his 
•wife,  and  child,  were  drank  by  them  after  din- 
ner, and  the  same  healths  were  drank,  and  (if 
I  understood  it  right)  begun  by  that  noble  lord 
hims(;lf. 

There  was  a  farther  circumstance  sworn  bv 
Mr.  Stanyan,  in  which  he  is  confirmed  by  col. 
.Uuska^  that  at  the  time  Mr.  Lajer  was  appre- 
hended, a  considerable  quantity  of  arms,  and 
about  50  cartridges,  made  up  with  liall,  and 
fitted  for  the  use  of  soldiers,  were  found  in  bis 
house :  and  the  prisoner  being  asked,  upon  his 
examination,  what  he  did  with  them?  He 
faid,  they  were  for  his  use,  in  case  there 
•hould  happen  any  disturbance  in  tbe  nation. 

The  prisoner  entered  into  an  examination  ^f 
the  gunsmith,  how  he  came  by  these  arms ; 
but  that  is  not  at  all  material :  in  bis  house 
they  were  found,  and  he  has  confessed  they 
were  intended  for  bis  use  in  case  of  a  disturb- 
ance in  tbe  nation.  What  disturbance  was  there 
.  likely  to  happen,  but  from  himself  and  bis  ac- 
.ocmiplices? 

Gentlemen,  the  prisoner's  escape  out  of  the 
mesisenger's  custody  is  another  strong  circum- 
. stance.     In  order  to  fly  from  justice,  he  ven- 
tured to  get  out  of  a  window  two  stories  bi8:h, 
and  bad  the  fortune  to  meet  with  a  sculler, 
w  hich  carried  him  cros9  the  wa^^r  into  South- 
nark.    When  the  witness  first  endeavoured  to 
atop  him,  it  appears  he  was  in  the  utmost  con- 
cern ;  begged  of  him  for  God's  sake  to  let  him 
.  go,  pretending  it  was  an  arrest ;  and  then  he 
.  pulled  put  of  bis  pocket  a  great  many  guineas, 
,  and  bid  the  witness  take  what  be  pleased,  so 
he  would  but  let  him  go ;  but  the  messenger 
pursued  him  pretty  close,  and  he  was  retaken. 

Gentlemen,  this  is  a  very  material  piece  of 
evidence  to  shew  tbe  guilt  of  the  prisoner.  The 
law  of  England  supposeth  guilt  from  flight, 
and  though  it  was  said,  that  any  man  in  Mr. 
Layer's  condition  would  have  done  the  same 
thing,  if  be  could ;  that  can  be  true  only  in 
this  sense,  that  any  man  in  his  condition,  as  to 
tht  consciousness  of  his  own  guilt,  would  have 
done  it ;  but  an  innocent  person  would  never 
have  brought  that  imputation  upon  himself,  by 
cndeavourmg  to  escape. 

This  is  the  substance  of  tbe  whole  evidence 
which  has  been  given  for  the.  king  against  the 
prisoner  at  the  bar,  as  well  as  I  can  recollect  it ; 
and,  gentlemen,  I  persuade  myself,  when  you 
have  considered  it  seriously,  you  will  be  satis- 
fied that  it  makes  good  every  part  of  tbe  indict* 
ment.  But  be  that  never  so  strong,  the  pri- 
soner ou^ht  to  be  heard  against  it,  and  have  a 
full  opportunity  of  makin|^  his  defence :  for  if 
he  hath  a  good  defence,  either  in  point  of  law 
or  fact,  to  take  off  the  force  of  this  evidence, 
,  God  forbid  that  he  should  suffer  by  it. 

Tbe  prisoner  entered  upon  bis  defence,  and 
his  counsel  were  pleased  to  set  out  with  mak- 
ing some  obsenations  upon  tbe  case,  aji  we  had 
Ui\  it. 


My  loi-d,  they  first  make  an  objection  in 
point  of  law,  that  the  treason,  for  which  tha 
prisoner  is  indicted,  is  compassing  the  death  of 
tbe  king,  and  one  of  the  overt- acts  laid  is  only 
a  consultation  to  levy  war,  which  they  insist 
is  not  an  overt- act  of  that  species  of  treason, 
nor  indeed  any  treason  at  all,  because  tbe 
words  of  tbe  statute,  25  Edw.  S,  import  a  war 
actually  levied ;  and  for  the  sense  of  those 
words,  which  nobody  ever  doubted  of,  some 
ancient  French  writers  were  quoted. 

My  lord,  1  apprehend  this  objection,  if  it 
be  one,  is  rather  to  the  indictment  than  to  tbe 
evidence,  of  which  (hey  know  (hey  may  pro- 
perly take  advantage  m  arrest  oi  judgment* 
But  with  great  submission  to  your  lordship, 
there  is  no  weight  in  it  either  way.  One' can- 
not help  being  a  little  surprized  to  hear  it  men- 
tioned, after  that  point  has  been  established  by 
so  many  resolutions,  which  at  the  same  time 
they  tell  us  they  are  awar/e  of;  and  in  the  very 
last  case  of  high  treason,  which  was  in  this 
court,  I  mean  that  of  Kerr,  Dorrel,  and  Gordon, 
it  was  solemnly  determined  by  the  uoanimoua 
opinion  of  all  the  judges,  that  a  consultation  to 
levy  war,  in  order  to  desiroy  or  depose  the  kmg, 
is  an  overt-act  of  high-treason,  in  compassing 
his  death.  This  was  the  received  doctrine  be- 
fore tlie  Revolution,  and  it  has  been  adhered  to 
ever  since ;  and  though  the  act  of  reversal  of 
my  lord  Russel's  attainder  has  been  mentioned, 
yet  if  that  were  looked  into,  1  dare  say  no  de- 
claration will  be  found  in  it,  contrary  to  this  de- 
termination. But  they  go  farther,  and  oljeck 
that  here  is  no  overt -act  at  all  proved  tA  be 
done  in  the  county  of  Essex ;  4tnd  if  so,  thea 
whatsoever  proof  there  may  be  of  facts  done  io 
Middlesex,  that  will  go  for  nothing,  and  the 
prisoner  most  be  acquitted  upon  this  itulictmenk. 
And,  my  lord,  so  far  I  agree  with  them,  that 
unless  we  have  proved  one  overt-act  at  least  to 
be  done  in  Essex,  we  cannot  maintain  this  in- 
dictment.* 

In  support  of  this  objection  they  would  hare 
it,  that  the  only  transaction  in  Essex  is  what 
passed  at  the  Green  Man,  and  the  whole  of 
that  is  reduced  singly  to  the  publishing  tbe 
declaration:^  and  that,  say  they,  is  not  legallv 
proved,  and ^  if  well  proved,  yet  it  is  no  oyer{- 
act  of  treason.  As  to  the  proof,  they  obje<:t 
that  the  paper  itself  is  not  prodoced,  and  pa- 
role evidence  of  tbe  contents  of  a  writing  is 
not  to  be  admitted. 

But,  my  lord,  I  have  given  this  an  answer 
already,  by  observing  that  the  prisoner  took 
back  the  paper,  and  kept  it ;  so  that  the  writ- 
ing itself  being  proved  to  be  in  the  custody  of 
the  party,  we  were  entitled  within  the  ordinary 
rule,  to  give  parole  evidence  of  the  contente. 
But,  my  lord,  this  declaration  was  a  part  of 
tbe  treasonable  consultation  then  had;  and 
sure  1  am,  it  would  be  tbe  finest  invention  to 
secure  certain  impunity  to  plotters  that  ever 
was  thought  of,  if,  instead  of  discoursing,  the 

^*  See  p.  16i,  and  East's  PI.  Cr.  a«  thert^ 
cited. 
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eoMoItatioD  fihalt  be  carried  on  by  papers 
banded  frona  one  to  another,  and  nobody  can  be 
coovicted,  because  the  paper  is  not  to  l>e  found. 
As  to  that  part  of  their  objection,  tliat  it  is  no 
nert  act  of  treason,  one  of  the  gentlemen 
tbought  fit  to  treat  it  in  a  ludicrous  manner. 
Tfl^as  ooly  reading  a  piece  of  paper,  suppose 
tbey  had  sang  a  ballad.    That  gentleman  will 

£00  me,  if  I  ;iay,  those  expressions  did  not 
me  this  occasion.  An  accusation  of  high- 
treason,  which  highly  concerns  the  king  and 
bbgoTemoient,  U  an  affair  of  a  serious  nature; 
•od  if  b^  does  but  reflect  u|)on  the  contents  of 
that  declaration,  which  the  witness  related,  be 
canoflt  think  it  a  matter  to  be  sported  with. 

Mr.  Ketelbey  was  pleased  to  say,  that  this 
eottld  be  no  overt  act  of  treasion,  because  it  was 
bot  pablishing  a  libel.  But  surely,  that  is  very 
extraordinary.  Publishing  of  a  paper  may 
aoHHint  to  one  crime  or  another,  according  to 
the  subject- matter  of  that  paper ;  and  can  it  be 
t  question  at  this  time  of  day,  whether  the 
poblishiog  a  declaration  or  a  book  containing 
argumeots,  or  offering  rewards  directly  to  stir 
vp  tbe  king's  subjects  to  rise  in  rebellion 
igainst  him,  be  high-treason  ?  The  treasonable 
iBteot  b  this  case  cannot  be  doubted,  aud  it  is 
as  eertaio  that  the  publication  is  an  act ;  what 
is  there  then  wanting  to  make  it  treason  ?  But, 
mj  lord,  this  bais  also  been  adjudged,  and  there- 
M«  1  won't  argue  it. 

My  lord,  I  have  said  thus  much  about  the  de- 
dvatioo  for  the  sake  of  following  the  gentlemen, 
vho  are  counsel  for  the  prisoner,  in  their  argu- 
nents ;  bot  after  all,  their  foundation,  which  is  a 
sappoaition  that  there  are  no  other  OTert-acts 
prored  in  Eiiaex,  besides  this  of  the  declaration, 
alirely  fails  them  ;  for  your  lordship  will  in- 
fwiD  the  jury,  that  Lynch  deposed  that  whilst 
they  Btaid  at  the  Green  Man  they  did  more 
Ala  *<  talk  alittle  politics,"  they  consulted  about 
Ibe  prmect  of  an  insurrection,  and  the  pri- 
Moer  there  actually  proposed  to  him  (besides 
^hat  was  contained  in  the  paper)  the  design  of 
itiziiig  the  king's  person,  which  are  two  other 
overt  acta  laid  in  the  indictment. 

Upon  this,  another  objection  was  raised  by 
Mr.  Ketelbey,  which,  if  it  holds,  will  go  to 
the  whole ;  and  that  is,  that  we  haye  but  one 
Witness,  Lynch  alone,  to  the  facts  in  Essex; 
*Bd  this  indictment  must  fail,  unless  there  are 
two  witnesses  to  some  or  other  of  the  overt- 
icta  b  the  county  where  the  indictment  is  bid. 

But,  my  lonl,  that  is  not  now  to  be  disputed. 
The  law  b  clearly  settled » that  on  an  indictment 
nr  high  treason,  in  compassing  tbe  king's- 
wb,  if  several  overt- acts  are  laid,  and  some 
^  those  overt  acts  are  proved  by  one  witness 
^  be  done  in  the  county  where  the  party  is 
lodicted,  and  others  of  them  are  proved  by  ano- 
^r  witness  to  have  been  committed  in  a  dif- 
Tereat  county,  that  evidence  is  sufficient  to 
maintain  tbe  indictment;  they  are  two  wit- 
i^eaes  of  tbe  same  species  of  treason  within  the 
■jeaaing  of  the  law.*     So  it  was  expYessly  re- 
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solved  by  all  the  judges  of  the  King's-bencb, 
in  the  Case  of  sir  Henry  Vane,  which  is  r&* 
ported  in  Kelynge  15,  and  that  has  been  since 
followed  by  a  current  of  authorities ;  the  Case 
of  the  Five  Jesuits,  the  opinion  of  the  judges 
delivered  to  the  Lords  upon  the  trial  of  my 
lord  Stafford,  32  Car.  2,  and  other  cases. 

My  lord,  as  this  is  established  by  authorities, 
so  the  reason  and  necessity  of  the  thing  is 
strong,  because  Otherwise  treasonable  consulta- 
tions might  easily  be  carried  on  in  such  a 
»ipanner  that  nobody  could  be  convicted  of  them. 

It  would  be  but  to  lay  the  scene  upon  the 
confines  of  several  counties,  and  take  care  not 
to  consult  with  any  two  persons  in  the  same 
county  ;*  then  there  could  not  betwowitnesses, 
and  all  would  be  safe. 

I  have  done  with  their  objections  in  point  of 
law,  and  shall  now  endeavour  to  give  some 
answer  to  their  observations  upon  the  fact  And, 
gentlemen,  I  think  the  whole  of  those  observa- 
tions  may  be  reduced  to  one  head,  which  is, 
that  it  is  nighty  improbable,  that  what  the  wit- 
nesses have  sworn  should  be  true.  But  upon 
that,  before  I  give  particular  answers  to  what 
they  have  offered,  I  beg  leave  to  say  in  ge- 
neral that  though  in  a  doubtful  case,  where 
there  is  any  balancing  in  the  proof,  the  impro* 
bability  of  the  thing  is  a  consideration  of  great 
weight,  yet  where  there  is  plain  and  positive 
evidence  on  one  side,  not  weakened  by  any 
counter  evidence  on  the  other  side,  the  objec- 
tion of  improbability  can  be  of  little  force. 

But  to  consider  this  improbability.  They 
say,  it  b  very  strange,  that  Mr.  Layer  should 
be  engaged  in  so  dangerous  an  undertaking 
with  such  persons  as  have  sworn  themselves  to 
be  hb  accomplices.  To.  this,  1  say,  it  is  al- 
ways strange,  that  men  should  venture  to  trust 
one  another  with  such  dangerous  secrets ;  bnt 
certain  it  b  they  often  do ;  and  as  to  the  wit- 
nesses in  this  case,  they  are  proved  by  the  pri« 
soner's  own  evidence,  to  be  persons  with  whom 
he  thought  fit  to  hold  a  correspondence.  How 
this  great  confidence  was  at  bst  created  be- 
tween them,  has  been  accounted  for  by  the 
witnesses  themselves,  in  a  very  natural  and 
probable  way,  of  which  I  have  weady  taken 
notice. 

Mr.  Ketelbey  insisted  much  upon  the  impro- 
bability of  Plunkett's  evidence,  in  those  parts  of 
it  which  concern  James  Plonkett  and  Jeffreys 
tbe  non-juring-parson.  That  it  is  not  credible 
that  those  two  men,  whom  Plunkett  admits  to 
be  atMolute  strangers  to  him,  should  at  first 
sight  open  themselves  with  so  ^reat  freedom, 
to  a  fellow  of  hb  deg^ree  on  a  subject  of  treason. 
But  that  will  receive  this  answer:  James 
Plunkett  and  Jeffreys  were,  as  appears  clearly 
from  the  circumstauces,  in  the  confidence  of 
Layer.  Layer  had  a  confidence  in  Matthew 
Plunkett  the  witness,  on  the  recommendation 
of  major  Bamewell ;  and  by  means  of  Layer, 
both  James  Plonkett  and  Jeffineys  might  be 
induced  to  trust  him. .  And  thus  the  chain  of 
the  correspondence  is  made  complete* 

Andtbec  olgedtioii*  wai  made  to  Plonkett, 
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that  he  had  been  guilty  of  a  flat  eontradtciioD 
JD  his  evidence.  That  he  first  swore,  Jeffreys 
told  him  his  name  apon  his  first  coming  to  him, 
.and  afterwards  that  he  did  not  know  his  name 
till  he  received  the  letter  from  him  ahout  the 
prisoner's  being  conoe  lo  town.  But  that  oh- 
aervation  was  fp^unded  ttppn  a  mistake ;  fbr 
what  Plqokett  said  was,  that  JefTreva  did  tell 
him  his  surname  at  first,  but  that  he  did  not 
know  his  Christian  name  till  be  received  the 
letter,  which  is  very  consistent 

But  the  counsel  for  the  prisoner  were  wfll 
.Itware,  that  their  observatioDs  u^  the  wit- 
nesses could  be  of  little  efiect,  if  the  paper 
called  the  Scheme  found  credit;  and  theretore 
in  the  ne:(t  place  they  attacked  that  as  being 
iacredible  ;  they  represent  it  as  ridiculous  and 
fooUsh^-tlieschemeof  amadouuit  which  C9uld 
never  have  taken  place. 

Gentlemen,  as  to  thisobeerration,  the  Scheme 
is  indeed  such  an  one  as  I  hope  in  God  could 
never  take  place  any  where,  but  in  the  heads 
of  those  that  framed  it  But  with  great  sub- 
mission, that  is  no  objection  te  the  credibility 
of  it,  provided  it  be  proved.  For  the  consi- 
deratioi^  is  uot,  how  it  now  appears  to  you  or 
to  me,  who  look  upon  it  in  a  difierent  light, 
and  OD  the  contrary  princijjles  from  theirs;  but 
the  proner  consiiieration  is,  what  the  conspi- 
rators themselves,  with  regard  to  the  views 
and  principles  they  went  upon,  might  think  of 
it.  And,  gentlemen,  in  that  light  examine  it, 
go  tbrou^^h  the  severfd  articles  of  it,  compare 
ihem  together,  and  you  will  find  them  con- 
•istent  and  coincident;  all  the  parts  answerii^ 
to  ope  another.  Every  quarter  of  the  town  is 
Brovided  for,  dispositions  made  of  certain  num- 
bers of  men,  and  care  taken  to  preserve  the 
eomn^unication  between  them  by  watch-words 
agreed  upop  for  that  purpose.  These  things 
inake  it  plain,  that  it  was  fully  considered  by 
ihose  who  drew  it,  and  framed  not  at  random, 
but  upon  computation  of  a  force  of  whid^  they 
thought  themselves  assured.  And  what,  though 
it  should  be  admitted  to  be  extravagant,  and 
not  likely  to  succeed?  If  that  shouldbe  given 
ivay  to,  as  a  certain  objection  against  a  plot's 
finding  credit  aHer  it  is  detected,  I  am  afraid  it 
woulube  a  sure  method  to  make  such  plots 
fUGceed,  or  at  least  to  secure  the  authors  of 
ihem  from  punishment  Po  but  intermix  some 
absurd,  ei^ravagant  parts  in  the  plan  of  the 
consj^iracy,  and  then  according  to  this  reason- 
ing it  is  Itelow  notice,  and  must  be  suffered  to 
go  on,  or  if  a  stop  be  put  to  its  progress,  yet  it 
u  incredible^  itfid  nobody  miwt  ae  believed  to 
be  guilty  of  It 

But,  gentlemen,  whatevec  difficulties  may 
be  raised  against  particular  paits  of  the  written 
Scheme^  yet  upon  the  grounds  and  suppositions 
which  the  prisoner  and  his  accomplioea  pro- 
,  ceeded  on,  their  general  design  nig)it  appear 
very  feasible  to  tl^emselves.  For  U  is  p^in 
they  had  a  dependeoQe,  bowefer  ill-founded, 
upon  di^oontentai  raised  in  tlie  minds  of  the 
people,  %nd  on  corr«p|ipg  gipeet  nnmbeca  of  the 

•mjr,  whicb  ^9m  >  w»  djmmM.  the 
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I  strength  of  the  government,  l^ld  added  to  their 
own;  and  after  they  had  made  a  be^nning 
here,  it  is  proved  that  they  expected  assistance 
from  abhMd. 

The  next  thing  to  be  considered,  is  the  tes- 
timony of  the  onsoner's  witnesses :  and,  gen- 
tlemen, you  observe  that  they  have  scarce 
ealled  any  witnesses  to  contradict  the  facts  con- 
tained in  onr  evidence,  for  the  people  of  the 
house  at  the  Green  Man  say  nothing  to  the 
purpose ;  but  all  their  evidence  is  applied  to 
the  character  and  credit  of  the  witnesses  pro- 
duced for  the  king. 

As  to  that,  I  must  observe  to  you,  that  it  ia 
not  to  he  expected  that  i  onspiracies  and  trai- 
torous machinations  of  this  kind  should  be 
proved  by  persons  of  the  best  characters.  U 
IS  necessary  from  the  nature  pf  the  thing,  that 
they  should  be  proved  by  those  who  have  been 
privy  to  them,  and  such  persons  cannot  pes* 
siUy  be  of  characters  absolutely  unblemisnedg» 
Therefore,  to  say  that  such  witnesses  are  not 
to  be  believed,  is  in  effect  to  say,  that  no 
evidence  of  a  plot  is  eyor  to  be  believed,  whicb 
surely  is  an  argument  that  proves  too  much. 

The  first  witness  they  called  on  this  head  wan 
my  lord  North  and  Grey.  I  am  heartily  sorry 
to  see  his  lordship  here  in  his  present  conditiom 
upon  this  occasion;  the  rather,  because  ik 
obliges  me  to  oUerve,  that  here  are  circum- 
stances proved  which  affect  him ;  I  will  carry 
it  no  farther,  but  some  circumstances  are 
proved  in  this  cause  which  do  affect  him.  But 
what  is  his  evidence  f  His  lordship  was  calM 
to  impeach  the  character  of  Lynch ;  and  how* 
ever  he  may  impeach  his  character,  I  am  sure 
be  supports  his  credit  as  to  the  facts  sworn  by 
him.  The  account  his  lordship  gave,  was,  that 
the  prisoner  brought  Lynch  to  his  house  at 
Eppmg,  introduced  Lynch  to  him,  that  he  was 
never  acquainted  with  him  before ;  but  upoo 
Mr.  Layer's  introduction,  received  him  civilly  ^ 
and  that  Lynch  came  thither  a  second  time. 

Now,  these  are  the  verv  Ihcts  Lynch  swore 
to,  and  consequently  so  &r  my  lord  support^ 
him.  But  then,  as  to  his  character,  his  lord- 
ship is  pleased  to  say,  that  the  first  time  Lynch 
wa^  there,  he  gave  him  a  history  of  his  life  } 
and  in  that  gave  so  vile  an  account  <^  himself 
that  when  he  came  a  second  time,  his  lordship 
would  not  gnve  him  a  lodginr  '  his  house. 
This,  I  think,  was  the  whole  of  my  lord^s  tes- 
timony ;  and  I  cannot  help  remarking  upob 
it,  that  his  lordship  gave  no  account  at  all  of 
any  business,  which  either  the  prisoner  9r 
Lynch  had  with  him,  nor  of  any  murliculnr 
occasion  upon  which  the  fonper  introduced  tbci 
latter  to  him.  That  was  a  matter  within  l^ija 
lordship's  own  knowledge. 

Th^ra  is  another  thing  which  is  a  little  bk^ 
prizing;  and  that  is,  that  Mr.  Lynch  \mnf 
an  absolute  stranger,  as  is  confessed,  to  tbisi 
nQ)>le  lord,  having  the  honour  to  be  introduced 
.br  a  friend  to  a  person  of  hisj  great  aoality, 
should  have  so  littte  Regard  to  bis  friend,  or  |p 
thaopimonthat  noble  lord  was  to  conceiTe  of 
him>  H  rt  the  iftrst«  H>tfi^i«w  to  take  «o  odU  » 
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iky  of  hang  recommended,  and  &:ive  ft  moat 
Hie,  inftmoQS  character  of  bimaelf.  This  is 
MBewbatoutoftheordiiiaiycoarae;  batyoa 
■I  told  that  so  it  waa. 

is  to  tile  odier  witnesses  to  Lynch's  credit. 
Mtvitiistaiidtng  their  naraber,  I  apprehefad 
Aeir  erideiic^,  when  duty  considered,  will 
kre  Gttle  wdgrht  The^  were  most  of  them' 
fM  to  eoter  into  particular  ikcts ;  but  the 
Court,  agreeably  to  the  constant  course  of  evi- 
kiee,  orermled  them  in  it ;  ami  that  you, 

demen  of  the  jmy,  may  be  satisfied  no 
ikip  was  done  by  this  to  the  prisoner,  I 

wis  meuiion  the  reason  of  it.  The  reason 
alij  particntar  facts  are  not  to  be  giren  in  eri- 
doioe  to  impeach  the  character  of  a  witneas 
Ki  (kt  if  it  were  permitted,  it  would  be  impoa- 
iflile  for  that  witness,  haTiogr  no  notice  of  what 
*iD  be  sworn  against  him,  to  come  prepared  to 
^  an  answer  to  it ;  and  thas  the  characters 
of  vhaesses  might  be  rilified,  without  having 
tty  opportunity  of  being  vindicated. 

is  to  the  witness^  themselves,  some  of  them 
■7}  they  know  no  ill  of  Lynch ;  many  of  them 
bare  known  him  but  a  little  while;  some  of 
Aem  give  an  account  of  decTaMions  made 
An  ttSs  prosecution  began,  and  how  ikirly 
they  were  drawn  from  him  don't  appear ;  and 
for  some  others  of  them,  I  isobmit  it  to  the 
^aod  consideration  of  the  jury,  from  their 
M,  and  the  appearance  they  made,  whether 
^  oogbt  not  themselves  to  have  broaght 
viuienes  to  snpport  their  own  credit. 

One  appears  piaioly  tobe  mistaken,  and  that 
bDarcv;  be  was  asked  bow  loop  he  had 
brnwu  L3'och  ?  And,  I  think,  be  said  he  knew 
boo  in  London  Tast  winter ;  now  it  appears  that 
Lynefa  came  into  England  but  hi  April  last. 

Gentlemen,  in  the  next  pbu%  they  called  wit- 
■^  lA  PInnkett's  credit,  and  there  the  same 
^tjog  befell  them  as  in  the  case  of  Lynch ; 
nr  m^or  Bamewell,  their  fim  witness  on  that' 
^f  though  be  is  willing  enough  to  give  hitil 
^iQ  character,  yet  be  confirms  several  of  the 
H|Qs  which  the  other  swore,  and  gives  esuietly 
we  same  account  of  the  rescmng  the  goods, 
^  the  otfcumstanoes  of  Plunkett^l  becoming 
^^VBainted  with  Layer,  which  he  gave. 

Mrs.  ChikS  likewise  supports  PInnkett  as  to 
vdrcnmstance  of  his  carrying  her  husband 
^  the  prisoner's  housci  and  the  prisoner's  re* 
™igt0  8ee  him. 

is  to  Mrs.  Mason,  they  have  taken  a  great 
^of  pftiot  to  prove  her  a  very  ill  woman, 
^[^she  is,  or  what  those  persons  are,  whom 
^  have  called  to  her  credit,  we  can't  tell ; 
hk  so  much  appears  even  frohi  their  own  wit- 
•Jao,  that  ahe  is  one  with  whom  Mr.  Layer 
»<Hight  fit  to  converse,  and  therefore  it  is  not 
uaorohablethat  she  mi^ht  be  entrusted  by  him : 
*(^  it  is  from  such  only  as  be  thooght  fit  to 
<MTerse  with  and  entrust,  that  we  can  have 
uy  discovery.  The  prisoner,  has,  indeed, 
Jjwgbt  two  or  three  women,  who  talk"  very 
">t,  and  seem  verjr  anppry  with  her ;  and  ode 
U^tbrti  teHs  the  jury  !ii«  scolding  way,  that 

<be  don't  cue  what  ahe  says  or  dSes ;'''  ano- 
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tber,  that  ^  she  would  take  away  any  maht 
life  for  the  valueof  a  fkrthing;"  and  such  kind 
of  vehement  expressions.  It  is  snffieienl  i» 
say  this,  that  people  who  talk  thus  ItMissly  and 
paissionately  upon  their  oaths,  rather  bnng  il 
suspicion  upon  thehr  own  credit,  than  upon  th« 
credit  of  those  against  whom  they  swear. 

But,  gentlemen,  if  they  hid  brought  a  muck 
itironger  evidence  against  the  ebaractets  of  thU 
krag's  witnesses  than  they  have  dolie,  vrhail 
tronld  it  bare  availed  them  ?  Doei  tMs  e«s# 
depend  upon  the  charactera  Of  theeb  tliret 
witnettesr  It  cannot  be  pretended  that  it  dee8« 
Let  theh'  characters  be  wbat  they  will,  Ibeif 
credit  in  this  cause  is  undeniably  sapportedjf 
supported  as  to  several  material  filets,  by  th# 
evidence  for  the  prisoner,  b«t  most  streqgl^ 
by  the  papers ;  against  which,  I  apprehend^ 
nothing  has  been  said  to  fako  off  tMr  fiwee. 
If  those  papers  are  not  geo^uiiey  how  shonli 
the  notes  signed  with  the  Pretender's  kani^ 
which  the  prisoner  received  from  air  WiUiana 
Ellis,  come  to  be  amongst  them  ?  How  shouki 
this  Scheme,  proved  to  oe  of  Bf  r.  Layer's  owtf 
band- writing,  have  been  there  F  The  prlMmer^ 
I  must  own,  did  call  one  witness,  BeMet,  wbtf 
was  his  derk,  and  is  now  his  solicitor,  to  swear 
he  believed  the  scheme  not  to  be  the  prisoner'ii 
hand.  But  it  happened  with  Bennel,  as  it  did 
with  several  others  of  their  witnesses^  Ihaf 
though  he  is  willing  to  carry  his  belief  as  fisUi} 
as  he  can,  that  this  is  not  his  master's  ferandj^ 
yet  he  is  forced  to  acknowledge  afDothe^ 
matter,  which  still  verifies  the  papers  con- 
tained in  these  packets  to  be  his  master'H 
papers :  for  being  asked  of  whose  band-writing 
one  of  thein  was,  he  swears  it  was  written  bf 
himself  for  the  prisoner,  and  by  his  direction* 
This  comes  out  of  the  month  of  his  own  wi^ 
ness,  and  confirms  Mrs.  Mas6n's  testiflaoBy^ 
that  these  papers  came  from  Mt.  Layer* 

Bnt  orer  and  above  all  this,  yoti  hare  tha 
prisoner's  own  confession,  proved  b^  two  gen*' 
tiemen  whose  credit  is  beyond  all  dispute  $  and 
certainly  the  prisoner  most  be  allowed .  to  be  at 
good  wrtoens  against  himself. 

However,  we  shall  not  leare  the  ci^it  of 
ottr  witnesses  singly  upon  these  cAMervatiottS^ 
though  I  think  we  might  aafely  d6  it ;  but 
shall  endeavotu*  to  take  oflT  any  ifl  impressbna 
their  evidence  may  have  left  upon  you,  and 
vindicate  their  characters;  and  that,  not  by 
such  witnesses  as  some  of  those  produced  for 
the  prisoner  were,  who,  t  observed  before^ 
might  stand  in  need  of  Witnesses  to  support 
their  own  credit,  but  by  persons  of  undoubted 
reputation,  who  will  satisfy  you  that  their  ge- 
neral character  is  such,  that  they  very  weU  de^ 
serve  to  be  believed  by  yoii.  ' 

I  have  now  done  with  repeatirtg  and  ob^ 
serving  upon  the  evidence  on  both  sides ;  and 
I  beg  leave  to  insist  upon  it,  that  we  have 
folly  made  good  what  was  opened  to  you  at 
the  beginning  of  this  cause,  that  in  genehd 
there  has  been  a  horrid  conspiracy  earned  on^ 
in  order  to* overthrow  our  happy  constitution, 
and  to  deprive  as  of  all  the  blessings  irt  enjoy 
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•Dd  promise  ourieites,  nnder  the  ettablitbment 
•fills  majesty  and  his  Protestant  royal  family. 
The  part  the  prisoner  hath  acted  ia  this  fully 
appears  to  you,  and  it  appears  to  be  a  ?ery 
ooBsiderable  one. 

It  has  been  said,  indeed,  that  he  is  but  an 
ineonsiderable  msln,  of  no  rank  or  fortane  fit  to 
snstaio  such  an  undertaking^.  That  obserr a- 
tion  may  be  true ;  but  since  it  is  plain  he  did 
widertaKe  it,  that,  Joined  with  the  other  dr- 
cuDMtances  proved  in  this  caose,  serves  only  to 
demonstrate,  that  he  was  set  on  work,  and  sup* 
ported  by  persons  of  greater  abilities  for  such 
an  enterprize.  And,  gentlemen,  this  is  the 
most  affecting  consideration  of  aJl.— -But  I 
would  not,  even  in  this  cause  of  your  king  and 
of  your  country,  say  any  thing  to  excite  your 
pasnons;  1  choose  raiher  to  appeal  to  your 
judgments ;  and  to  those  I  submit  the  strength 
and  consequence  of  the  evidence  you  have 
heard. 

My  lord,  I  beg  pardon  for  having  taken  ap 
to.  miicb  of  your  time ;  I  have  but  one  thinff 
10  add,  and  that  is,  humbly  to  bej^  of  your  lord- 
ship, for  the  sake  of  the  king,  for  the  sak$  of 
myself,  and  for  the  sake  of  the  prisoner  at  the 
bar,  that  if  I,  through  mistake  or  inadv^tency, 
have  omitted  or  misrepeated  any  thing,  or  laid 
a  greater  weight  upon  any  part  of  the  evidence, 
than  it  will  properly  bear,  your  lordship  will  be 
pleased  to  take  notice  of  it,  and  set  it  right,  that 
this  whole  case  may  come  before  the  jury  in  its ' 
true  and  iost  light. 

fejerj.  Cheshire,  It  is  so  late,  thatit  will  be 
inexcusable  in  me  to  trouble  your  lordship  with 
any  thing  by  way  of  reply,  especially  since 
Mr.  Solicitor  General  hath  done  it  so  fully. 
We  shall  only  beg  leave  to  call  a  few  witnesses 
to  the  credit  of  the  king's  witnesses. 

Mr.  KeUlbey,  I  sluill  not  take  up  much  of 
your  lordship's  time,,  esjiecially  since  your 
lordship  and  the  Court  have  been  eptertained 
BO  well  and  so  long  by  Mr.  Solicitor  General, 
at  least  two  hours,  as  1  have  observed  by  my 
yifBtch  ;  but  it  was  impossible  for  me  to  think 
him  tedious,  though  so  late  at  night,  and  espe- 
cially since  bis  conclusion  is  exactly  agceeable 
to  the  conclusion  of  a  late  celebrated  Solicitor 
General  *  on  a  like  occasion. 

Att,  Gen.  We  mast  beg  leave  to  call  some 
witnesses  we  have,  who  will  support  the  credit 
•f  Mr.  Lynch  and  Matthew  Plunkett 

Mr.  Vernon  sworn. 

Serj.  Cheshire,  Do  you  know  Mr.  Lynch  ? 

Vernon,  Yes. 

Serj,  Cheshire,  What  account  do  you  give  of 
him? 

Vernon,  1  keep  a  tavern  at  the  Swan  and 
Rammer  in  Finchriane ;  this  gentleman  hath 

*  Mr.  Finch,  at  col.  Sidney's  trial.  Former 
Edition,  The  trial  of  Sidney  is  reported  in  this 
Collection,  vol.  0,  p.  817.  i  do  not  find  in  that 
report  any  account  that  the  Solicitor  General 
did  what  is  here  ascribed.to  him.  Concerning 
that  report,  see  vol.  9,  p.  865. 
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firequented  my  house  these  four  mon^s  every 
day,  till  be  was  in  custody ;  he  hath  been  a 
very  good  custumer,  and  paid  me  honestly. 

oerj.  Cheshire,  Do  you  know  the  prisoner  at 
the  Imr  ?  Have  you  seen  Mr.  Lynch  and  him 
in  company  together  at  your  house  P 

Vernon,  Yes ;  I  have  seen  them  twice  in 
company  together  at  my  house. 

Mr.  Ketewey,  How  long  hath  he  been  yonr 
customer  P 

Vernon,  From  the  beginning  about  four 
months.  " 

•  Mr.  Ketelbey,   About  four  months !  Did  h* 
spend  his  money  plentifully  and  freely  ? 

Vernon.  Yes ;  some  part  of  it  I  have  had 
since  he  bath  been  in  custody. 

Mr.  Ketelbey,  How  much  was  he  in  your 
debt  before  he  was  in  custody? 

Vernon,  Ten  or  eleven  shillings. 

Mr.  Ketelbey.  How  long  had  he  been  im 
custody  before  he  paid  you? 

Vernon,  Not  long. 

Mr.  Hungerford,  He  had  the  first  fruits  of 
his  being  in  custody ;  he  had  some  money, 
and  '80  he  paid  you  your  reckoning. 

Serj.  Pengeily,  We  take  it,  that  Mr.  VemoA 
proves,  that  Layer  and  Lynch  were  conversant 
together. 

Captain  McUthus  sworn. 

Seij.  Cheshire,  Do  yon  know  Stephen 
Lynch? — Malthus,  Yes. 

Serj.  Cheshire,  How  long  have  you  koowa 
him? 

Malthus.  About  nine  years.  I  knew  hia» 
first,  when' he  was  a  merchant  at  the  Caoariea. 
I  traded  with  him  several  times;  several  times 
I  was  consigned  to  him,  and  I  have  seen  htm 
at  home. 

Serj.  Cheshire,  What  account  can  you  give 
of  his  behaviour  ? 

Malthus.  He  always  behaved  himself  very 
well,  I  think. 

Att.  Gen,  Do  you  think  be  would  swear 
falsely  to  take  away  a  man's  life  ? 

Malthus,  No,  I  don't  think  he  would. 

Mr.  Ketelbey,  How  long  is  it  since  you  haTe 
been  acquainted  with  him? 

Malthus,  Nine  or  ten  years. 

Mr.  Ketelbey,  How  long  is  it  since  yomr  last 
acquaintance  ? 

Malthus,    About  four  months. 

Mr.  Ketelbey,  What  distance  of  time  did 
there  use  to  be  between  your  seeing  of  him  ? 

Malthus.  Two  or  three  years ;  every  time  I 
came  home. 

Mr,  Ketelbey,  Doth  he  owe  ^ouany  money  f 

Malthus.  No. 

Mr.  Ketelbey.  Would  you  trust  him  with 
money  ? — Malthus.  He  never  asked  me. 

Mr.  Ketelbey,  Your  witness  we  may  ask  as 
to  particulars ;  Did  you  know  his  aunt  there  at 
that  time? — Malthus.  No. 

Mr.  Ketelbey,  Did  you  know  any  thio^  of 
his  behaviour? 

Malthus,  I  never  knew  an  ill  character  of 
him  in  my  life. 
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C«ptejo  Arnold  sworn. 

Soj.  Cke$hire,  Do  yoo  know  Stephen 
Lyndif— ilmoU.  Yes. 

Serj.  CAei/lire.  How  longf  have  yon  known 
kin?— Jmo/fi.  It  is  fourteen  years  agfo. 

So}.  CAefAtre.  Yon  have  been  aeqoainted 
with  bun  since.  What  account  do  yon  ffive  of 
Uidnrscter?  Do  you  think  he  wouul  for- 
fiRarbiiB8elf?-^Jrno/</.  No. 

Soj.  Chetkire,  Do  yon  take  him  to  be  a 
■ttofcreditr 

JnM.  I  ne?er  bad  any  dealings  with  him. 

Sen.  Cheshire.  Would  you  havetroated  him 
witbfiVe  hundred  pounds  r 

Ur.Keielbey,  Would  yon  trust  him  with 
fireihillhigs? 

Jnoid,  Five  shillings  is  a  small  sum. 

Col.  Manning  sworn. 

Serj.  Cheshire.  Do  vou  know  Matthew 
PloDsett? — Manning.  Yes. 

Serj.  Cheshire.  How  long  ha? e  you  known 
Aim? 

Manning.  Upwards  often  years. 

Serj.  CAeiAtre.  Vj^ hat  credit  hath  he?  Do 
joo  tike  him  to  be  an  honest  man  ? 

Manning.  He  behaved  himself  well,  and 
like  an  honest  man. 

Serj.  Cheshire.  Do  you  think  he  would  for- 
•vear  himself? 

Manning.  No ;  I  believe  not. 

Prisoner.  Have  you  and  I  had  any  discourse 
ilNmt  ibis  very  Plunkett  ?  And  did  not  you 
Idl  me  be  was  a  scoundrel  ? 

Jlfaniiifi^.  No  ;  I  did  not. 

Mr.  Hungerford.  Did  not  you  give  him  a 
kd  ebaracter  to  Mr.  Layer  ? 

IfasQta^.  Noy  I  did  not. 

Prisoner.  Do  you  mean  thus,  that  he  be« 
bared  bimseirvery  well  as  a  soldier  ?  What  is 
tittt  at  to  bis  character  in  general  ? 

Manning.  I  know  no  ill  character  of  him 
while  be  was  with  me. 

Mr.  Ketelbey.  Did  you  never  hear  any  thing 
in  relation  to  sir  Daniel  Carroll,  that  he  made 
a  WToog  demand  upon  him  ? 

I.  C.  J.  If  be  made  an  unjust  demand,  will 
lie  therefore  be  perjured  ? 

Mr.  Kttelbey.  What  have  you  heard  about 
thataflinr  between  Mr.  Plunkett  and  sir  Daniel 
Cam>l!? 

Ifojiaia^.  I  have  heard  Mr.  Layer  say- 
Mr.  Ketelbey.  Did  you  never  hear  any  body 
die  apeak  of  him  ?    I  ask  you  about  making 
thii  demand  upon  sir  Daniel  Carroll,  what 
JOO  know  of  it  i» 
LC.J.  I  never  heard  any  thing  like  it. 
Mr,  Ketelbejf.    My  lord,  we  apprehend  wfe 
My  cross-examine,  as  to  particulars,  a  person 
vmn  the  other  side  produces  as  a  witness  to 
ebaracter. 

Prisoner,    Did  not  yon  afVerwards,  in  dis- 
ooorse  with  Mr.  White,  rnentton  it  again  with 
'dation  to  this  of  sir  Daniel  Carroll  f 
Manmng,  1  deny  it. 

Prisoner.  Did  yoa  desire  me  not  to  examine 

yaoP  . 
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Manmnj^.  No,  I  told  you  I  had  nothing  to 
sayjn  rebiUon  to  Plunketi's  character. 

olr,  Hungerford.  Let  him  alone,  I  would. 
not  ask  him  any  more  questions. 

Manning.  Why  let  him  alone  P 

Mr.  Hungerford.  I  would  not  have  him  exa<« 
mine  you  any  further. 

Manning.  You  are  very  dvil. 

Mr.  Hungerford.  So  1  am,  to  give  yon  ne 
further  troi^le. 

Major  Hamel  sworD< 

Serj.  Cheshire.  Do  you  know  Matthew 
Plunkett? 

Hamel.  I  have  known  him  these  seventeen 
years. 

Serj.  Cheshire.  What  character  hath  hef 

Hamel.  He  was  then  a  dronmier  in  the  regi- 
ment, and  always  did  his  duty  well ;  I  never 
heard  him  complained  of;  he  always  had  a 
good  character;  he  went  from  Ireland  to  Spain. 

Mr.  Hungerford.  You  speak  to  his  miUtary 
conduct  ? 

Hamel.  I  know  of  no  other. 

Serj.  Cheshire.  You  say  he  always  had  • 
good  character  ? 

Hamel.  Yes,  he  always  had. 

Captain  Crosby  sworn. 

Serj.  Cheshire.  Do  yon  know  serjeant  P)un««' 
Veil? —Crosby.  Yes. 

Serj.  Cheshire.  How  long  have  you  known 
him. — Crosby.  Three  years. 

Serj.  Cheshire.  What  character  had  he  for 
that  time? 

Crosby.  Whilst  I  knew  him,  he  bore  a  good 
character. 

Serj.  Cheshire.  Did  you  hear  any  ill  of  him  f 

Crosby.  Not  during  the  time  that  I  knew 
him. 

Mr.  Ketelbey.  Where  was  the  regiment  at 
(hat  timef 

Croslw.  ft  was  in  town  about  half  a  year  ago^f 

Mr.  ketelbey.  Were  you  not  of  the  same 
regiment  ? — Crosby.  We  were. 

Serj.  Cheshire^  We  won't  give  your  lordship 
any  further  trouble. 

Mr.  Ketelbey.  And  we  apprehend  we  havsr 
no  occasion  to  give  your  lordship  any  further 
trouble  by  way  of  reply. 

Att.  Gen.  My  lord,  as  to  my  lord  North  and 
Grey,  we  can  prove  he  attempted  to  get  away, 
and  was  endeavouring  to  go  to  France,  and 
was  taken  in  the  isle  of  Wight ;  and  that  when 
the  prisoner  was  seized,  he  sent  a  messenger  to 
give  my  lord  Noith  notice  of  it.  Tbi^last  wa» 
confessed  on  his  examination,  and  we  cas 
prove  it. 

Mr.  Ketelbey.  I  must  submit  it  to  your  lord<- 
ship,  whether  bis  examination  can  be  admitted 
as  testimony,  so  as  to  affect  a  third  person. 

L.  C.  J.  It  is  not  worth  disputing. 

Gentlemen  of  the  jury,  This  is  an  indictmenf 
a^inst  Mr.  Layer,  the  prisoner  at  the  bar,  for 
high -treason.  The  treason  with  wliich  he 
stands  charged,  b  the  compassing  and  imagin* 
ing  the  death  of  the  king ;  the  overt -aets  thai 
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are  laid  io  this  iDdictment,  as  e?iifenee  ef  this  > 
treason,  are  several ;  first  of  all  that  be  did 
meet  and  consult,  advise  and  ame,  to  levy  war 
against  the  king ;  the  second  is  that  he  did 
publish  a  seditious  and  traitorous  writing,  ex- 
citing and  encouraging  the  people  to  an  insur- 
rection, and  offering  rewards  for  that  purpose; 
the  third  is,  that  he  did  engage  in  a  design  to 
aet  the  Pretender  on  the  throne  $  the  fourth, 
that  lie  listed  soldiers  against  the  king ;  and 
the  last,  that  he  did  consult  and  agree,  to  tak^, 
■eixe,  imprison  the  king :  these  are  the  several . 
overt  ads  that  are  laid  in  the  indictment  of  the 
treason,  that  is,  the  compassing  and  imagining 
the  death  of  the  king,  uentlemen,  I  must  teU 
yon,  before  I  go  on  to  lay  before  yoo,  and  ob- 
serve on  the  evidence,  what  the  law  is ;  and  I 
must  tell  you,  that  the  law  is  undoubtedly  so, 
if  a  man  is  charged  with  treason,  in  compassing 
and  imagining  the  death  of  the  king,  there 
aaust  be  an  overt -act  of  that  treason  proved  ia 
the  county  where  he  is  indicted ;  and  in  the 
next  place,  if  there  be  such  ovett-act  in  that 
county,  he  may  be  charged  with  any  overt-act 
ti  the  aame  species  of  treason  hi  any  other 
county  whatsoever.  This  hath  been  frequently 
resolved  and  agreed,  and  was  hardly  ever  made 
ft  qoestioD.  lobserved  ni  the  haqds  of  one  of 
the  counsel,  and  he  took  notice  of  it,  that  he 
had  the  trial  of  4r  William  Pericins ;  he  could 
not  but  observe  there  laid  down  by  my  lord 
chief  justice  Bolt,  if  evidence  be  given  of 
treason  in  one  county  where  the  indictment  is 
laid,  he  may  be  charged  with  any  overt-acts  of 
the  same  species  of  treason  in  any  other  county 
whatsoever.  The  law  being  so,  f  wHl,  in  tile 
best  omnner  I  cau,  set  out  the  matters  that 
iiave  been  given  in  evidence,  on  this  long  evi- 
dence, in  the  dearest  light  tliat  I  can  state  the 
examination,  the  ejections  that  have  been 
made,  and  the  dbscrratioos  tiiat  are  proper  to 
be  made  upon  it. 

To  maintain  this  indictment,  the  Idn^  coun- 
sel have  produced  aeveial  witnesses.  The  first 
witness  is  Mr.  Lvnch ;  the  second  witness  is 
Mr.  Plunkett ;  all  the  other  evidence  hath  been 
offered  to  confirm  the  evidence  given  bv  these 
two  witnesses.  As  to  Mr.  Lynch,  he  tells  yon 
how  he  came  to  the  acquaintance  of  Mr.  Layar ; 
that  he  was  an  intimate  acquaintence  of  Dr. 
Marphey,  and  Dr.  Murphey  recommended  him 
to  Mr.  Layer ;  being  so  recommended  he  had 
several  meetings  wiSi  Mr.  Layer  in  Middlesex 
at  the  Griffin -tevern,  and  in  Holbom  at  the 
Castle- tevem,  and  I  Uiink  at  Southampton- 
buildings. 

He  tells  yon,  at  these  several  meetings  it  was 
declared,  that  there  was  to  be  a  risinj^,  and  it 
was  thought  necessary,  to  make  this  rising  the 
more  effectual,  that  my  lord  Cadogan,  the  com- 
mander in  chief  of  the  king's  forces,  should  be 
seized. 

Mr.  Layer  said  to  Mr.  Lynch,  he  was  looked 
upon  as  a  person  proper  for  the  uodeilaking, 
and  he  declared  that  he  was  willing  ;  and  said, 
if  that  was  the  opinion  of  those  concerned  in  the 
•iair^  he  would  imdertake  to  do  it :  after  this 


they  went  to  my  lord  Cadogaa^s  hause,  to  vieir 
the  bouse,  and  the  several  avenues  about  the 
house ;  and  after  the}r  had  token  this  view^ 
Lynch  declares  bis  opinion,  that  it  was  feasible, 
and  he  would  undertake  to  do  it. 

After  he  had  given  you  an  aooount  of  what 
happened  at  the  several  meetings  in  MiddleMZ^ 
then  ha  comes  to  what  was  done  in  the  oouuty 
of  Essex :  he  tells  yon  Mr.  Layer  came  to  him^ 
and  aaked  him  whether  ha  would  ride  out  with 
him  to  take  the  airf  He  amed  to  it;  thagp) 
botib  went  out  of  town  together;  he  aaid,  that 
as  they  were  gouig  along,  Mr.  Layer  tohl  ham 
his  intentton  waa  to  go  to  my  kird  North  and 
Qrey'a;  he  says,  thev  unent  (brward  with 
that  intention,  t>ut  beiore  they  came  to  tha 
Oreen-Maa  at  lAytou-stone,  they  thought 
it  wouki  be  too  late  befora  they  got  to  my 
lord  North  and  Grey's  ibr  dinner,  therefore 
they  thought  proper  to  halt  at  the  Cheeo-Man^ 
and  take  a  refreshment  there.  He  teRs  jrou^ 
they  did  stop  there  At  the  Green-Man,  and  at 
that  time  Mr.  Layer  did  repeat  the  discourse  of 
the  risbg  that  was  intended  to  be ;  he  said,  m  j 
k>rd  Townshend,  and  my  lord  Carteret  and  Mr. 
Walpole  were  to  be  seiaed,  a  party  were^to  b# 
sent  to  seize  the  kinff ;  and  that  a  scheme  was 
laid  for  seizing  my  lord  Cadogan,  and  that  it 
vras  proposed  as  a  proper  time  to  put  this  in 
execution  at  the  brming  up  of  the  camp.  H* 
said,  when  he  was  mmtioned,  at  first  be  made 
some  little  doubt  whether  that  was  a  proper  op- 
portuni^ ;  with  that  Mr.  Layer  told  him,  praw 
consider  with  yourseU;  if  yon  do  not  thiok  tfi& 
practicable,  will  you  propose  something  dsa^ 
and  we  w9l  alter  our  acheme  ? 

He  saith,  at  this  same  time  Mr.  Layer  puBed 
•out  of  his  pocket  a  Declaration,  purporting  an 
exhortotion  and  excitation  for  people  to  rise 
and  teke  up  arms  against  the  king,  and  rewaija 
offered  for  that  purpose. 

Afterwards  they  went  to  my  lord  North  and 
Gretr's,  and  that  Mr.  Layer  introduced  him  16 
his  lordship,  aa  his  friend ;  that  they  were  ci- 
villy and  nndly  received,  supped  there,  lay 
there  that  night,  and  dmed  there  the  day 
after.  This  is  the  evidence  given  wt^  relatioa 
to  what  was  done  in  the  county  of  Essex ;  and 
if  this  relation  be  true,  no  doubt  there  is  a  good 
overt  act  proved  upon  him  in  the  county  ot  Es- 
sex, and  consequently  the  indictment  is  well 
laid  in  Essex,  and  then  the  evidence  in  the 
county  of  Middlesex  will  be  a  proper  evidence 
against  the  prisoner.*  But  as  to  this  evidence 
of  Mr.  Lynch,  they  say  for  the  prisoner,  Mr. 
Lynch  is  not  to  be  believed,  that  he  ia  a  vilc^ 
profligate  wreteh,  and  no  credit  is  to  be  given 

to  him,  though  upon  his  oath ;  and  it  muat  be 

,  ■     -    ■  -      ■  -  .  -  ■ -^ 

•  See  East's  PI.  Cr.  ch.  S.  s.  61,  as  cited  p. 
164.  That  if  one  sufficient  overt  act  in  the 
county  io  which  the  indictment  is  laid  be  proved 
by  one  witness  and  anottier  iu  another  county 
be  proved  by  another  witness,  this  is  proof  by 
two  witnesses  to  satisfy  the  reqoisitiotts  of  tM 
Stat.  7  W.  d,  c.  3.  See  Easfa  Pleas  of  the 
CrowUi  oh.  S|  s.  65. 
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idnktod  tbe  •?  ideoea  that  h«tb  been  ffiTon  for 
that  mirpofle»  by  a  ^^reat  namber  of  witneawt, 
wfll  be  proper  for  your  cooaideratioD :  but  yoa 
will  coDsider,  in  a  case  of  this  natore,  if  yoo  are 
lo  expect  witoeaMa  witboat  ezoeptaoo,  it  is  im- 
poanble  to  baTo  any  evidence  to  ooDrid  a  man 
of  hiffb  treaaon ;  nobody  will  engagfe  in  anch 
aa  affair  that  ia  of  a  nice  credit  and  reputation, 
and  thefefbre  it  ia  not  to  be  expected ;  for  if  it 
be,  it  ia  and  will  be  ioDpoitible  to  convict  any 
penoD  of  treaaon. 

But  then  vou  will  conaider,  altboagh  credit 
ia  not  entirely  lo  be  given  to  a  man  of  ill  re- 
oote,  ycl  if  be  is  supported  in  hia  evidence  that 
he  givea  by  other  evidences,  yon  will  consider 
whether  that  will  not  remove  all  aorta  of  olgec* 
tioua  aa  to  bis  character. 

Aa  to  the  overt  act  of  pnbliabing  tbe  declarn- 
liaa,  that  ia  supported  beyond  oontradictioo ; 
lor  it  appeara  m  hia  examination  before  tbe 
lords  ortae  conncily  when  he  ia  aaked,  whether 
jbe  ever  aaw  the  declaration  T  He  aaya,  he 
never  aaw  any  but  one,  and  that  was  drawn  by 
Imnaelf. 

Prutmer.  My  lord,  what  Mr.  Stanyan  saya, 
I  bdieve,  hedid  not  say  thai  I  eonteaaed  thai 
k  was  drawn  by  me. 

X.  C  /.  Vou  must  not  interrupt  me  while 
I  an  diKcting  tbe  iury.  Ton  have  behaved 
yourself  intemperateiy  lutherto,  but  yoa  moat 
AOl  interrupt  me,  I  cannot  bear  it.  The  enb* 
stance  of  wnal  Mr.  Stanyan  said  ia,  that  when 
il  waa  demanded  of  you,  whether  yon  had  aeen 
<hedeelarBtion,yooaaid,  yon  had  aaea  none 
hot  a  raugh  moght,  thai  was  drawn  by 
yeuTsdf. 

Priaoner,  I  beg  year  lordshipV  pardon,  Mr. 
Stanyan  ia  here  in  court* 

L.C.J,  is  he  in  court  f  LethimbeaBk* 
cd  the  question  again. 

Stu^9n.  My  laid,  I  balieTe  I  did  say,  that 
Mr.  Layer  did  eonfaaa*  that  it  waa  the  heads  of 
a  dedantioa  which  he  bad  drawn  Umadf. 

Im,  C  /•  Now,  Sir,  after  Ihia,  I  expeel  not 
te  ha  iMtotinpled  by  you  any  more. 

Thiabeingthe  matter,  he- doth  at  the aame 
time  aoofcss,  that  that  waa  the  dechwatioa 
which  be  bed  shewn  to  Mr.  Lynch  at  the 
Sfoea-Man,  en  tbe  way  aa  they  w«e  going 
4s my  kwd  North  and  Gvev's.  ^thalpartof 
Ihia  evidence  k  supported  ay  Mr.  Laver'a  own 
eenfeasion.  As  to  the  ether  pait,  dial  he  did 
.esasnlt  and  agmeto  levy  war,  conaider,  that  be 
nanfeaaea  bmra  the  canndl,  that  he  did  ge 
%  tte  Green- Mail,  and  there  ahewedtbede* 
elatatioa  to  Mr  Lynch ;  whether  that  doth  not 
fivn  cretUt  t»  what  the  other  saith,  that  be  went 
lo  the  Grren-Man,  and  that  there  they  taUu 
-wi  of  the  ioflurrection,  and  the  levying  of  war ; 
end  then  went  to  my  kwd  North  and  OroT*a, 
.svilh  this,  that  he  recommeaded  Mr.  Lynen  to 
mgy  had  North  and  Grey  aa  a  fit  person  to  seine 
say  hud  Gadagan,  and  to  be  concerned  in  the 


Gentlemen,  this  is  not  tbe  only  matter  by 
•arlM^  hieia8apportedinthiaevideiite,thattfae 
designed  an  insnmctieOf  and  to  lery 


waragalnatthekiag;  but  he  oonfciaed  before 
the  council,  that  he  went  to  Rome,  bad  two  se- 
veral coDferences  with  the  Pretender,  and  waa 
▼ery  kindly  received  by  him :  he  said  he  asked 
the  Pretender,  if  he  would  give  him  any  ere* 
dentials  that  might  recommend  him  to  hia 
friends  in  England ;  that  was  objected  to,  and 
not  complied  with ;  but  then  he  asked  a  parti- 
cular favour,  thatthe  Pretender'a  spouse  would 
stand  godmother  to  his  child ;  that  b  granted ; 
and  the  Pretender  hiaaself  is  willing  to  staad 
godlather. 

Afterwards,  when  he  returns  into  Eng^land, 
he  conaidered  of  nroper  prosnea  to  reprcaent 
the  Pretender  and  Via  apouse;  and  askmffmy 
lord  Orrery,  he  refased  him ;  then  he  asked  my 
lord  North  and  Grey,  who  consented:  my 
lord  North  and  Grey  atood  aa  proxy  for  the 
Pretender,  and  the  dncheaa  of  Ormond  aa 
proxy  for  the  Pretender'a  wife. 

He  telle  vou,  at  this  time  when  he  was  at 
Rome,  he  had  told  sir  WiHiam  ElKs,  it  wouM 
be  of  great  aervke  if  he  eouM  have  a  fund  of 
credit  lo  tniae  money  with.  How  moat  that 
be  r  Why,  aaith  he,  let  me  have  blank  recelpta 
signed  by  the  Pretender  hittself ;  and  aoeord- 
ingly  bebad. 

This,  ha  talk  you,  is  what  happened  at  that 
time.  Now  the  evtdeoca  given  by  Mr.  Ljnch, 
bemg  of  an  inaoirection  in  favour,  and  lor  the 
aervice  of  the  Pretender,  when  Mr.  Layer  owne 
he  had  two  oanferencea  with  the  Pretender, 
end  waa  received  so  Undlv  bv  him,  and  had 
anch  partienbff  mnrha  of  biatmvoar;  conaider 
whether  thia  doii  not  pupport  tbe  evklenee 
which  ia  given  by  Mr.  Ijrneb. 

The  nextevidenoeia  Mr.  Plankett;  he  tells 
Ten  how  he  came  recommended  to  Mr.  Layer 
by  one  meior  Bamewell,  on  thia  occasion.  He 
tells  yon  Mr.  Layer'a  goods  wesa  in  execution, 
and  be  waa  employed  by  m^or  Bamewell  te 
them ;  aecoidingl^  he  went  and  fetched 


n  oanpla  of  aeMiars,  gel  wto  the  honae,  drove 
eot  the  ofilcers,  and  rescued  the  goods.  Br 
this  it  appeara,  that  Mr.  Pluokett  was  a  boA 


daring  man,  fit  la  be  employed  on  aueh  an  ocr 
easion,  and  they  assign  that  tf  a  reaaon 
which  anawen  tlie  ol^iaetion  made.  Saith  Mr. 
Layer,  how  came  it  to  peas,  that  when  I  had 
never  seen  thia  man,  that  I  of  a  aodden  aheuid 
have  auch  a  confidence  aa  te  trust  him  in  an  af- 
flur  of  thia  natnref  In  anawer  to  that,  it  is  said, 
he  had  done  him  n  singular  service  before,  he 
had  done  n  bold  act,  hSd  got  aome  grena^heito 
and  raaened  hia gooda wImo  theywere  HduNi 
in  exBCtttien ;  and  lifcewiae  JameaJPkinkett  had 
giren  n  character  of  him,  that  he  looked  opoA 
him  ea  an  honeol  man,  and  thereiwe  teeott* 
mended  him  te  Mr.  Layer. 

Then  he  tsHa  yoa,  that  Mr.  Layer  said  theyr 
wanted  a  man  to  aerve  on  this  ooeaaion;  that 
Jamea  Phmketllalked  of  officers,  but  we  don't 
want  ofteeraae  much  aa  we  ik>  brave  segeanta, 
old  soldiem,  sech  aa  will  be  read^  and  qudified 
to  aupport  the  mob,  and  lb  discipline  and  head 
them;  theseara  the  umm  we  wttit,  can  yon  get 
auch  aa  tfaeae?  Such  aa  Ten  are,  thet  iril  lib 
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are  laid  io  this  indictment,  as  e?ideaee  ef  this 
treason,  are  several ;  first  of  all  that  he  did 
meet  and  consult,  advise  and  agfree,  to  le?y  war 
against  the  king ;  the  second  is  tliat  he  did 
publish  a  seditious  and  traitorous  writing,  ex- 
citing and  encouraging  the  people  to  an  insnr- 
rection,  and  oflering  rewards  for  that  nurpose; 
the  third  is,  that  he  did  engage  io  a  design  to 
aet  the  Pretender  on  the  throne ;  the.  fourth, 
that  he  listed  soldiers  against  the  king ;  and 
the  last,  that  he  did  consult  and  agree,  to  tak^, 
seise,  imprison  the  king :  these  are  the  several , 
overt  acts  that  are  laid  m  the  indictment  of  the 
treason,  that  is,  the  compassing  and  imagining 
the  death  of  the  kmg.  Gentlemen,  I  must  teU 
yon,  hefore  I  go  on  to  lav  hefore  you,  and  oh- 
aerve  on  the  evidence,  what  the  law  is ;  and  I 
must  tell  you,  that  the  law  is  undoubtedly  so, 
if  a  man  b  charged  with  treason,  in  compassing 
and  imagining  the  death  of  the  king,  there 
must  be  an  overt -act  of  that  treason  proved  in 
the  county  where  he  is  indicted ;  and  b  the 
next  place,  if  there  be  such  overt-act  in  that 
county,  be  may  be  oharMd  with  any  overt-act 
^  the  aame  species  or  treason  in  any  other 
coanty  whatsoever.  This  bath  been  frequently 
resolved  and  lyreed,  and  was  hardly  ever  made 
a  question.  1  observed  i|i  the  hands  of  one  of 
the  counsel,  and  he  took  notice  of  it,  that  he 
had  the  trial  of  ^r  William  Pericins ;  he  could 
not  bi|t  observe  there  laid  down  by  my  lord 
chief  justice  Bolt,  if  evidence  be  given  of 
treason  in  one  county  where  the  Indictment  is 
laid,  he  may  be  charged  with  any  overt-acts  of 
the  same  species  of  treason  in  any  other  county 
whatsoever.  The  law  being  so,  f  wHI,  in  tile 
hest  manner  I  can,  set  out  the  matters  that 
have  been  given  in  cvidenca,  on  this  long  evi- 
dence, in  the  dearest  light  that  I  can  state  the 
examination,  the  ejections  that  have  been 
made,  and  the  dbscrratioos  tiiat  are  proper  to 
be  made  upon  it. 

To  maintain  this  indictment,  the  lang||8  coun- 
sel have  produced  several  witnesses.  The  first 
witoess  is  Mr.  Lynch ;  the  second  witness  is 
Mr.  Plunkett ;  all  the  other  evidence  hath  been 
offered  to  ooofirm  the  evidence  given  by  these 
two  witnesses.  As  to  Mr.  Lynch,  he  tells  you 
how  he  came  to  the  acquaintance  (^Mr.  Layer ; 
that  he  was  an  intimate  acquaintance  or  Dr. 
Marphey,  and  Dr.  Murphey  recommended  him 
to  Mr.  Layer ;  being  so  recommended  he  had 
several  meetings  wiSi  Mr.  Layer  in  Middlesex 
at  the  Griffin-tavern,  and  in  Holbom  at  the 
Castle- tavern,  and  I  tiiink  at  Southampton- 
buildings. 

He  tells  yon,  at  these  several  meetings  it  vras 
declared,  that  there  was  to  be  a  rising,  and  it 
was  thought  necessary,  to  make  this  rbing  the 
more  effectual,  that  my  lord  Cadogan,  the  com- 
mander in  chief  of  the  king's  forces,  should  be 
seizetl. 

Mr.  Layer  said  to  Mr.  Lynch,  he  was  looked 
upon  as  a  person  proper  for  the  nndeiiaking, 
and  he  declared  that  he  was  willing  ;  and  said, 
if  that  was  the  opinion  of  those  concerned  iu  the 
affiur^  he  would  undertake  to  do  it :  after  this 


/  they  went  to  my  lord  Cadogaa^s  house,  to  view 
the  bouse,  and  the  several  avenvss  about  the 
house ;  and  after  the}r  had  token  this  vieW| 
Lyndi  declares  his  opinion,  that  it  was  fessiUe, 
and  he  would  ondertake  to  do  it. 

After  he  had  given  yoo  an  aooonnt  of  what 
happened  at  the  several  meetings  in  Middleseiy 
then  ha  comea  to  what  was  done  in  the  contity 
of  Essex :  lie  tells  you  Mr.  Layer  came  to  him^ 
and  aaked  him  whether  he  would  tide  out  with 
him  to  take  the  airf    He  amed  to  it;  th^ 
boUi  went  oot  of  town  together;  he  said,  that 
as  they  wore  gouig  along,  Mr.  I4iyer  told  him 
his  intention  waa  to  go  to  my  lonl  North  and 
Gray 'a;  .he  says,  thov  went  ihrward  with 
that  intention,  bat  herore  they  came  to  tha 
Oreen-Maa  at  I^ylop-stonei   they  thought 
it  would  be  too  late  befinro  they  got  to  my 
lord  North  and  Grey's  for  dmner,  therefora 
they  thought  proper  to  hah  at  the  GN«en-Man| 
and  toke  a  refreshment  there.    He  tells  yoo^ 
they  dhd  stop  there  At  the  Green-Man,  and  at 
that  time  Mr.  Layer  did  repeat  the  disconrse  of 
the  rising  that  was  intended  to  be ;  he  said,  my 
k>rd  Townshend,  and  my  lord  Carteret  and  Mr. 
WsJpdle  were  to  be  seised,  a  party  were^to  ha 
sent  to  seize  the  kinff ;  end  that  a  scheme  waa 
laid  for  seizing  my  lord  Cadogan,  and  that  it 
vras  proposed  as  a  proper  time  to  pat  this  ia 
execution  at  the  brcSdnng  up  of  the  camp.    06 
said,  when  he  was  mentioned,  at  first  be  mada 
some  little  doubt  whether  that  was  a  oroper  op- 
portunity ;  with  that  Mr.  Layer  told  aim,  pra^ 
consider  with  yourself,  if  yon  do  not  think  thia 
practicable,  wdl  yon  propose  something  dsa^ 
and  we  w91  alter  oar  acheme  ? 

He  saitb,  at  this  same  time  Mr.  Layer  paHeA 
•out  of  his  pocket  a  Declaration,  purporting  an 
exhortation  and  excitation  for  people  to  rise 
and  teke  up  arms  against  the  king,  and  rewarda 
offered  for  that  purpose. 

Afterwards  they  went  to  my  lord  North  and 
Grey's,  and  that  Mr.  Layer  introduced  him  t6 
his  lordship,  as  his  friend ;  that  they  were  ci<- 
villy  and  nndly  received,  supped  there,  lay 
there  that  night,   and  dined   there  the  day 
after.    This  is  the  evidence  given  wt^  rdatioa 
to  what  was  done  in  the  county  of  Essex ;  aii4 
if  this  relation  be  true,  no  doubt  there  is  a  ^fooA 
overt  act  proved  upon  him  in  the  county  of  £a- 
sex,  and  consequently  the  indictment  is  well 
laid  in  Essex,  and  then  the  evidence  in  the 
county  of  Middlesex  will  be  a  proper  evidence 
against  the  prisoner.*    But  as  to  this  evidence 
of  Mr.  Lynch,  they  say  for  the  prisoner. 
Lynch  is  not  to  be  believed,  that  he  is  a  t 
profligate  wretch,  and  no  credit  is  to  be  ^iTesa 
to  him,  though  upon  his  oath ;  and  it  must  be 

*  See  East's  PL  Cr.  ch.  9.  s.  fii,  as  oked  p. 
164.    That  if  one  sufficient  overt  act   in  tM 
county  in  which  the  indictment  is  laid  be  proved 
by  one  witness  and  another  in  another  county 
be  proved  by  another  witoess,  this  is  pvooC  by 
two  witnesses  to  satisfy  the  requisitions  oT  the 
Stat.  7  W.  d,  c.  3.    See  Easfs  Pleas  of  the 
CrowSi  oh.  S|  s.  65. 


193] 


Jur  ISgh  Trmudm, 


A.  D.  1722> 


[»* 


tinkled  the  erideDea  that  h«tb  been  given  lor 
thit  porpofle,  by  a  great  namber  of  witneawty 
wiQ  be  proper  for  your  GonaideratioD :  butyoa 
will  ooosider,  in  a  case  of  this  natore,  if  yon  are 
toeipect  witnessea  without  ezoeptioD,  it  is  im- 
pomble  to  have  any  evidence  to  convict  a  man 
flfhif^b  treason ;  nobody  will  engage  in  such 
tti&r  that  is  of  a  nice  credit  and  reputation, 
li^  tbereibre  it  is  not  to  be  expected ;  Amt  if  it 
k,  it  ii  and  will  be  impossible  to  convict  any 
pnoD  of  treason. 

Bat  then  you  will  consider,  although  credit 
iisot entirely  to  be  given  to  a  man  of  ill  re- 
pitt»  yet  if  he  is  supported  in  hia  evidence  that 
wgifes  by  other  evidences,  you  will  consider 
viraer  tbat  will  not  remove  all  sorts  of  objec* 
tioM  S8  to  bis  character. 

Jb  to  the  overt  act  of  publishing  the  dedarn- 
tils,  that  is  supported  beyond  contradiction ; 
Arit  >pPMrs  m  his  examination  before  the 
Mi  or  the  coni«Bi1,  when  he  is  asked,  whether 
ht  e? er  saw  the  declaration  T  He  says,  h« 
lercr  saw  any  but  one,  and  that  was  drawn  by 
Jsmielf. 

Prktmer,  Mr  lord,  what  Mr.  Stanyan  says, 
IMieve,lwdid  not  say  thai  I  eonteased  thai 
it  vai  drawn  by  ma. 

L  C.  /.  You  must  not  interrupt  me  while 
I  IB  dincting  the  jury.  Ton  have  behaved 
yseissif  intempcrateiy  hitherto,  but  yon  must 
IOC  iatcmtpt  me,  I  cannot  bear  it.  The  sub* 
Jtmoe  ef  what  Mr.  Stanyan  said  k^  that  when 
it  lis  demandeil  of  yon,  whether  yon  had  seen 
tbededaration,  you  said,  yon  had  seen  nonn 
Im  a  rsttgh  mnghn  tluit  was  drawn  by 
yionfllf. 

iVtmer.  I  beg  your  lordship's  pardon,  Mr. 
ftmyaais  here  in  court* 

LC.J.  laheiaeonrtf  Lethtmbeaak- 
fi  tbe  aoestion  again. 

Asayen.  My  lord,  I  believe  I  did  say,  that 
Mr.  Layer  did  eonfeaa»that  it  was  the  heads  of 
•  dedsratian  which  he  had  drawn  himaelf. 

L  C.  /•  Now,  ffir,  after  this,  I  eipeel  not 
tibsialeimpte^hy  you  any  more. 
/lltB  being  tbe  matter,  he  doth  at  the  oame 
tins  eonfesa,  that  that  was  the  dechwation 
vUcb  be  bad  shewn  to  Mr.  Lynch  at  the 
tom-Man,  eo  the  way  aa  they  were  going 
4iBy  Isfd  North  and  Gpcw's.  &  that  part  of 
thiiCfidcnee  ia  supported  ay  Mr.  Lsyar's  own 
Mdawm.  Aa  to  the  other  paii,  diat  he  did 
4nHBh  and  agree  to  levy  war,  consider,  that  he 
«afe«cs  hdSre  the  camdl,  that  he  did  go 
^  tbe  Green- Man,  and  there  ahewed  the  &* 
ihiiliMatoMr  Lynch;  whether  that  doth  not 
gin  errdit  t»  what  the  other  saitb,  that  he  went 
tB  tbe  Green-Mao,  and  tbat  there  they  taUu 
^«f  the  iasiwrection,  and  the  levying  of  war ; 
«d  then  went  to  my  kwtl  North  and  Gray's, 
•^ilhtUs,  tiMt  be  recommended  Mr.  Lynen  to 
t^  M  North  and  Grey  aa  a  fit  person  to  seine 
«^iwd€adagsn,and  to  be  concemad  in  tbe 


is  not  the  only  matter  by 
anppofted  in  thiaovidente,  that  the 
an  inamnetion,  aflid  to  lory 


waragalnatthekiag;  but  he  confessed  befom 
the  couacil,  that  he  went  to  Rome,  bad  two  se- 
veral cooferences  with  the  Pretender,  and  waa 
very  kindly  received  by  him :  be  said  he  asked 
the  Pretender,  if  he  would  give  hira  any  ere* 
dentials  that  might  recommend  him  to  his 
friends  in  England ;  tliat  was  objected  to,  and 
not  complied  with  ;  but  then  he  asked  a  parti- 
cular favour,  that  the  Pretender'a  spouse  would 
stand  godmother  to  his  child ;  that  is  granted ; 
and  the  Pretender  himself  is  willing  to  staad 
godfather. 

Aiierwarda,  when  he  returns  into  England, 
he  considered  of  proper  proxies  to  represent 
the  Pretender  and  bis  spouse ;  and  asfcinff  my 
lord  Orrery,  he  refused  him ;  then  he  asked  my 
lord  North  and  Grey,  who  consented:  my 
lord  North  and  Grey  stood  as  proxy  for  th« 
Pretender,  and  the  duchess  of  Ormond  aa 
proxy  for  the  Pretender's  wife. 

He  tells  yon,  at  this  time  when  he  was  at 
Rome,  he  had  told  air  WUliam  ElKs,  it  wooM 
be  of  great  aervice  if  he  could  have  a  fund  of 
credit  to  ndae  money  with.  How  most  that 
be  ?  Why,  aaith  he,  let  me  have  blank  recelpta 
aigned  by  the  Pretender  hittself ;  and  aoeord- 
ingly  hehad. 

This,  he  telb  yon,  is  what  happened  at  that 
time.  Now  the  evidence  given  by  Mr.  Lyndi, 
being  of  an  hwurection  in  favour,  and  for  the 
aemca  of  the  Pretender,  when  Mr.  Layer  owna 
ha  bad  two  oanfersnces  with  the  Pretender, 
and  was  received  so  kmdly  by  him,  and  had 
anch  partianbff  mnrha  of  Visthvonr;  consider 
whether  this  doii  not  support  the  evidenea 
which  ia  given  by  Mr.  Lynch. 

The  nextevidenoeia  Mr.  PInnkett;  he  tells 
yon  how  he  came  recommended  to  Mr.  Layer 
by  one  major  Bamewell,  on  thia  occasion.  Ha 
tells  yon  Mr.  Layer'a  goods  were  in  execution, 
and  be  waa  employed  by  m^or  Barnewellto 
reaenn  them ;  aeeordingiy  he  went  and  fetched 
a  oonpla  of  saldisri,  gat  wto  the  bonae,  drove 
out  tbe  ofiicers,  and  rescued  tbe  goods.  Br 
this  it  appears,  that  Mr.  PInnkett  was  a  boM 
darmg  man,  fit  to  be  employed  on  aueb  an  oe* 
eaaion,  and  they  assign  that  u  a  reason 
which  anawen  the  ol^ieetjon  made.  Saith  Mr. 
Layer,  how  came  it  to  peas,  that  when  I  bad 
never  seen  this  man,  that  I  of  a  sodden  shanU 
have  anch  a  confldenee  as  to  trust  him  in  an  af» 
fiurofthisnatnref  In  anawer  to  that,  it  is  said, 
he  had  done  him  n  singular  servlee  before,  bn 
bad  dona  n  hold  act,  bSd  got  aome  grenadisili 
and  reaaned  bis  goods  wImu  tbeywdw  taken 
in  exBcntion  ;  and  likewise  Janea PInnkett  bad 
given  n  character  of  him,  tbat  ha  looked  opob 
him  aa  an  honest  man,  and  thereiwn  reeom* 
ummM  him  to  Mr.  Layer. 

Then  be  tsHa  you,  that  Mr.  Layer  said  they 
wanted  a  man  to  serve  on  this  oocaaion;  tbat 
Jamea  PInnkett  talked  of  officers,  but  we  don't 
want  offieers  so  much  as  we  ilo  brave  seqeanti, 
oM  soldieiv,  each  as  will  be  read^  and  qualified 
to  support  tbe  moh|  *Dd  tn  discipiine  and  head 
them;  theseara  tbe  umm  we  want,  can  yon  get 
sttcbaa  tbeae?  Sncb  aa  Jon  ara^  tbat  iNI  lib 


Trial  of  Chrutopher  Layer ^  [298 

Bot,  satth  Mr.  Layer,  tkere  »  no  credit  to  be 
^▼en  to  Mrs.  Mason,  she  is  an  ill  wonitD,  an 
infamous  woman,  tberef  ore  bet  eridence  is  not 
to  he  ref^^arded. 

Genilenaen,  consider  bow  this  matter  stands ; 
in  one  of  these  packets  of  papers  were  found 
the  Pretender's  receipts,  which  Mr.  ^^J^  bo- 
fore  the  coimcil  said,  he  had  desired  sir  nilliam 
Ellis  to  procure  for  him  from  the  Pretendier, 
and  which  he  bad  accordingly  procnred,  and 
that  he  had  received  them ;  and  these  reoeipta 
being  in  the  packet  found  upon  Mm.  Misod, 
how  came  they  there,  if  they  had  not  been  de- 
livered to  her  by  Mn  Layer?  Therefore  tbesa 
receipts  being  in  this  packet,  plainly  demon- 
strate that  these  papers  are  the  papers  of  Mr. 
Layer,  and  were  by  him  delivered  to  Mrs. 
Mason :    And  if  they  were  bis  papers,  these 
papers,  and  what  is  contained  in  them,  will  be 
a  strong  evidence  against  Mr.  Layer.     Not- 
withstanding all  this,  says  Mr.  iJaycr,  these 
were  never  my  papers ;  it  is  forgery  or  perjury. 
Whether  or  no  you  will  beliere  these  papers  to 
be  Mr.  Laver's,  when  it  appears  those  receipts 
were  'found  amongst  them ;  besides  that,  here  is 
a  pafier  amongst  them,  that  the  witness  that  is 
produoed  by  Mr.  Layer,  one  that  was  bis  clerk, 
swears  that  it  is  his  own  hand- writbg ;  bow  came 
that  there,  if  this  be  not  the  bundle  and  packet 
of  Mr.  Layer  ?   And  on  this  they  turn  the 
strength  of  their  case. 

If  this  be  so,  consider,  first  here  is  a  Scheme  i 
whose   hand- writing  it   is,  here   hath   beea 
variety  of  evidence  as  to  that.    It  is  bsisted  on 
by  the  king's  counsel  that  the  Scheme  is  of 
Mr.  Layer's  hand- writing ;  and  if  so,  this  is  % 
stronger  evidence  against  Mr.  Layer,  than  if 
the  papers  had  been  only  found  in  nis  custody. 
How  stands  that  ?  Here  is  one  that  was  Mr. 
Layer's  roaster  formerly,  who  saith,  he  verilj 
believes  this  to  be^the  hand -writing  of  Mr. 
Layer;,  if  that  be  so,  then  all  is  well,  and  it 
oughi  to  be  read,  not  only  as  a  paper  that  was 
in  his  possession,  but  as  a  paper  tuat  was  writ 
by  htm :  But  they  dispute,  and  say,  it  is  not  bis 
band- writing;  they  ask  this  witness  how  Jon^ 
it  is  since  the  prisoner  lived  with  him  as  his 
clerk;    about  fourteen  or  fifteen  years  ago, 
says  the  witness:  A  roan's  hand,  say  they, 
roay  be  changed   in   that  tinae:    Cut   saitb 
the  witness,  I  Terily  believe  it  to  be  his  hand- 
writing, for  I  have  within  these  five  yeani  re-> 
ceiYed  several  letters  firom  him  about  ousiaecs, 
there  being  a  eonespoadenoe  between  him  and 
me,  I  being  his  agent  ui  town,  and  these  letters 
are  of  the  same  character  be  used  tourteen  or 
fifteen  years  ago,  therefore  I  belieye  it  to  be  his 
hand-writing. 

But,  say  the  counsel  for  the  kti^,  we 
won't  only  prove  this  by  these  gentlemen,  hot 
the  prisoner  himself  hath  confest  .it.      Well, 
how  stands  that?  He  confcst,  when  be  was 
asked  at  the  council-table,  what  he  knew  of 
iroo^  hand  to  haAd>  thne  are  the  same  papers  |  arms  that  were  provided  P  He  said,  be  knew  of 
(that  were  found   ip  Mm.  Mason's  custody,    none*    To  whioh  when  it  was  said,  how  came 
Mrs.  Mason  swears  the  same  \  ^^l^  s.b9  ^  fet    you  to  mention  it  in  this-  Scheme  of  your .  oirn 

^tf  ip^ark  upon  tbeip.  hapd-imtiog ;  there  ypn  tak^  poiiDe  <Kf 
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^le  to  discipline  the  mob  and jputtbem  in  order; 
^  told  him  (says  the  witness  Plunkett)  I  would 
do  my  endeavours,  and  accordingly  I  advised 
him  that  I  had  procured  twenty- five  ready 
for  the  service ;  he  desired  to  have  lists  of  their 
names,  and  tbe  places  of  their  abode,  that  so  he 
might  know  where  to  send  to  them  on  occasiou. 
Now  the  objection  to  this  evidence  being  only, 
how  comes  it  to  pass  that  a  man  should  be 
trusted  with  such  a  secret,  and  this  on  the  first 
sight  or  acquaintance  P  Why,  saith  he,  I  had 
been  employed  before,  and  bad  shewn  myself 
faithful  on  other  occasions,  and  did  serve  him  in 
rescuing  his  goods,  when  they  were  seized  upon 
in  execution,  and  James  Plunkett  recommended 
me.  This  is  the  evidence  of  Matthew  Plunkett ; 
and  if  Plunkett  swears  true,  if  he  was  desired 
by  Mr.  Layer  to  procure  and  list  men  for  the 
service  of  the  Pretender,  and  he  says  and  de- 
cUres  he  did  do  it,  then,  if  this  evidence  is  to 
be  credited,  the  prisoner  at  tbe  bar  is  guilty  of 
the  treason  Wherewith  he  stands  chared:  But 
still  they  rely  upon  it,  and  hope  you  will  not 

give  credit  to  the  wimesses.  Yon  hear  what 
ath  been  answered  by  the  counsel  for  the  king, 
and  I  obsen'e  to  you  now,  that  though  here 
was  such  a  charge  against  the  witnesses,  the 
king's  counsel  have  produced  several  persons 
that  hail  good  aspects,  and  seemed  to  oe.  men 
of  reputation,  who  say,  they  know  them,  and 
helieire  them  to  be  men  of  reputation. 

Then,  gentlemen,  the  next  thmg  insisted  on 
is,  that  the  evidence  given  by  Lynch  and  Plun- 
kett is  supported  by  Uie  papevs  that  were  ^zed 
in  Mrs.  Mason's  custody.  Consider  how  that 
matter  stands ;  Mrs.  Mason  tells  you,  tliat  Mr. 
Layer  brought  two  packets  of  papers  sealed  up 
to  her,  and  told  her  they  were  love*letters ;  she 
says,  -she  was  desired  to  keep  them  by  the  pri* 
soner ;  and  aecordinj^ly  she  did  keep  them  for 
him  ;  and  you  hare  it  afterwards  from  the  wit- 
nesses, who  have  been  produced,  and  against 
whose  credit  there  is  no  exception,  that  having 
a  warrant  against  Mrs.  Cook  and  Mrs.  Mason, 
they  came  to  Mrs.  Cook's  house  to  search  for 
papeis,  and  in  Mrs.  Mason's  room  there  was  a 
trunk  which  was  locked ;  they  ordered  it  to  be 
epened,  which  Mrs.  Masen  did,  and  they,todcout 
of  the  trunk  two  bundles  of  papers  sealed  up 
as  yott  have  heard ;  they  tell  yon  the  bundles  of 
liapers  were  opened,  that  they  set  their  marks 
upon  each  paper ;  and  one  of  them  did  not  im- 
mediately set  his  mark ;  but  afterwards  it  is 
proved  that  he  kept  them  from  the  time  th^ 
were  delivened  to  him  till  the  other  came  baok 
again,  and  then  upon  his  return  he  delivered 
them  back  again  to  him ;  then  he  set  his  mark 
upon  |hem,both  set  their  marks  upontb«D, 
and  therefore  they  can  swear  that  they  are 
the  same  papers  that  were  taken  out  of  Mrs. 
Mason's  trunk :  Then,  if  Mrs.  Mason  swears 
true,  the^  are  the  paprn  of  Mr.  Layer,  whioh 
were  debvered  to  Ixer  by  him ;  and  so  tracing  it 
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that  woe  proridedf  Doth  Mr.  lAjer  disowo 
kf  No,  nith  he,  it  is  a  mistake,  I  should  have 
vrit,  *  wkricli  should  be  provided.' 

.  Geotkmn,  take  this  together,  consider  with 
joandvef,  what  the  import  of  it  is.  He  saitb, 
tka  be  is  asked  about  these  arms,  I  should 
hife  writ,  *  which  should  be  provided . '  W  hetber 
itii  doth  not  amottot  to  a  confession  of  this 
Bitter,  niKt  be  left  to  your  consideration,  as  a 
enfimiog  evidence  of  what  the  other  wit- 
wmn  swear.  But,  saith  Mr.  Lsyer,  let  me 
cdl  t  witness  to  prove  that  it  is  not  my  band- 
writiiiff :  He  calls  a  gentleman,  and  he  says  it 
iiBOt  us  hand  writing ;  be  calk  his  clerk,  and 
k»  dcrk  saiih  it  is  not  his  master's  hand. 
Here  sre  two  witnesses :  Then  there  is  an  ad- 
ditiooal  witness  on  the  other  side,  and  that  is, 
Iwown  confession.  Whether  it  amounts  to  a 
cnfenion  must  be  left  to  your  consideration ; 
hit  if  this  Scheme  be  not  of  bis  own  hand- 
wriiiDg,  it  wss  a  Scheme  which  he'  Had  in  his 
csitMiy,  and  that  alone  had  been  a  considerable 
crideace  against  him.  How  came  he  by  this 
Scheme  ?  What  had  1^  to  do  with  it  f 

The  8ebeme  bath  been  read  to  yon,  which 
tdb  you  the  several  methods  to  be  proceeded 
is.  lo  the  first  place,  the  Tower  is  to  be  seiz- 
«l,  as  officer  is  to  mount  the  guard  that  would 
he  io  their  interest,  and  at  nine  o'clock  at  night 
they  are  to  seize  the  Tower :  then  they  ara  to 
go  to  the  Bank,  and  set  a  guard  there,  afler 
they  have  taken  outteoney  from  thence :  after 
this  he  tells  ^ou  of  several  otier  guards  that 
ire  to  he  set  m  other  places,  and  then  a  party  is 
IB  be  aent  to  seize  the  king ;  then  he  tells  you, 
tflother  party  is  to  be  sent  over  the  water  to 
iciae  bis  royal  highness  the  prince ;  he  calb 
Ua  by  a  cant  name,  but  it  is  plain  he  is  meant. 
•  If  this  be  all  his  own  hand  writing,  it  is  a 
itiw  evidence  thsi  he  was  in  this  conspiracy ; 
hit  if  be  bad  only  a  Scheme  of  this  nature  in  bis 
cvtidy,  that  will  be  an  evidence  against  him, 
iWagh  be  did  not  write  it. 

Now,  whether  every  body  is  not  satisfied 
An  tboe  bundles  were  bis,  when  in  these  bun- 
'hi  these  receipts  signed  by  the  Pretender 
AuDsdf,  and  the  paper  that  was  of  his  clei^'s 
Ma  hsnd- wfittug,  were  found ;  it  goes  a  great 
^J  to  confirm  the  evidence  of  Mrs.  Mason, 
*ho  swears  the  bundles  to  be  bis  papers. 

Theie  are  matters  of  evidence,  and  must  be 
"ft  to  your  consideration. 

Ttm  they  go  on  and  ezlunine  the  treason- 
tUe  pspers,  tte  notes,  the  lists,  &o. 

To  raise  an  insurrectioD  money  would  be 
««Miag ;  saith  Mr«  Layer,  1  told  sir  William 
fib  tfis.  Upon  that  there  are  receipts  signed 
^  the  Pretender,  by  which  the  prisoner  said 
Bcy  might  take  up  money  on  that  occasion. 
Sr  WiSittm  Ellis  agrees  with  me,  saith  Mr. 
Uyer,  and  accord tngly  sends  me  receipts,  and 
'  had  them,  and  they  were  found  in  this  bundle 
if  papers ;  and  how  came  they  there,  if  thsy 
*trs  not  Mr.  Layer's  pspere  ? 

Consider  the  other  papen;  the  design  being 
m  an  iasorrection,  they  are  to  engage  the 
iMidiindicirserTioe;  you  ice  thai  several 
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j  papers  are  found  in  these  bundles  that  contain 
an  account  of  the  number  of  men  that  were  ia 
such  a  troop  of  guards,  the  number  in  such  a 
troop  of  |>renadiers,  and  tells  you  what  the 
numbere  were ;  what  was  the  meaning  of  all 
this .'  How  came  this  gentleman  to  be  so  soli* 
citoos  in  examining  into  the  number  of  guards 
and  oificen,  but  only  to  get  a  true  state  of  this 
matter,  that  be  might  know  who  were  the  per* 
sons  that  were  most  likely  to  be  oorrupled,  and 
what  a  number  of  enemies  he  might  meet  with 
on  this  occasion  ? 

These  are  very  strong  ciroumstances  against 
Mr.  Layer,  unless  Mr.  Layer  can  give  any  ac« 
count  why  he  ktpt  these  papen  so  carefufiy. 

To  go  a  little  hack,  as  to  the  business  of  Mr. 
Lynch ;  it  appears  he  did  not  know  Mr.  Lynch 
before  this  affair  was  set  on  foot ;  he  rode  out 
with  him,  goes  to  the  Green  Man  with  him, 
there  they  talked  over  this  affair,  there  he  puh« 
lisbes  that  traitorous  declaration,  aad  afterwards 
presented  Lynch  to  my  lord  North  and  Grey, 
How  came  they  so  intimately  acquainted  un« 
less  on  this  occasion  f 

Then,  gentlemen,  they  go  on  and  tell  you, 
when  this  gentleman  was  committed  into  the 
custody  of  a  messenger  be  made  his  escape, 
and  this  we  look  upon  as  an  evidence  of  gudt^ 
not  a  conclusive  evidence ;  a  man  may  escape 
though  he  is  ianocent,  yet  it  is  an  evidence 
that  is  material  to  be  left  to  the  jury,  and  is  pro- 
per for  their  oonsideretion  ;  he  is  pnrsued  and 
retaken ;  when  he  is  retaken  he  is  under  greait 
consternation ;  he  begs  for  the  Lord's  sake 
they  would  let  him  go,  and  said  it  was  an  ar- 
rest ;  he  took  out  of  his  pocket  a  great  number 
of  guineas,  and  said,  they  should  have  what 
number  they  pleased,  if  they  would  let  him  go; 
this  is  a  material  ciroumstance,  and  doth  shew 
that  this  gentleman  was  more  than  ordinary 
concerned  in  this  affair. 

You  will  by  these  things  together,  aod  con- 
sider how  far  they  satisfy  you,  that  this  gen- 
tleman is  guilty  of  the  treason. 

Then  they  give  you  en  account  how  be  did 
confess  before  the  lords  of  the  council  every 
thing  that  bath  been  sworn  by  the  witnesses : 
that  he  went  to  the  Green  Man  in  your  coun- 
ty, and  there  consulted  and  agreed  to  carry  on 
this  affair  ;  that  he  did  take  out  and  read  the 
declaration ;  this  b  a  strong  evidence,  espe- 
cially if  compared  with  what  he  confessed,  that 
he  had  two  conferences  with  the  Pretender  at 
Rome,  was  kindly  received  by  him,  and  had 
particubr  marks  of  his  favour :  he  b  desired  to 
stand  god-father,  and  hb  wife  to  stand  god- 
mother to  his  child ;  and  accordingly  they 
stood ;  he  desires  my  lord  North  and  Grey  to 
stand  as  proxy  for  the  Pretender,  and  the  du- 
xhess  of  Ormond  to  be  proxy  for  the  Pretender's 
spouse ;  and  they  were  proxies  at  the  christen- 
ing of  hb  child.  These  are  the  ciroumstances 
that  have  been  laid  before  you  on  behalf  of  the 
king  agamst  the  prisoner  at  the  bar.  But  it  b 
sakToii  the  behalf  of  the  prisoner,  that  he  stands 
at  the  bar  upon  his  hie  and  death,  which  wiB 
depend  uponyour verdicCt 
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ment  to  be  reul,  and  the  Coart  never  denied 
it;  to  have  any  other  part  of  the  record  to 
be  read,  seems  to  be  as  reasonable  as  the 
indictment.  The  objection  bad  been  stronger, 
if  we  bad  desired  for  the  prisoner  at  the  bar 
the  copy  of  the  Venire ;  there  we  should  ha?e 
been  justly  told,  that  we  bad  been  entitled 
to  nothing  but  what  the  act  of  parliament  had 
directed,  ?iz.  the  copy  of  the  indictment.  We 
pray  a  copy  of  nothing,  but  only  pray  that  a 
small  part  of  the  record  that  rosKes  up  the 
vhole  record  of  this  gentleman's  oooTictioo, 
may  be  read.  And  this,  with  submission,  we 
hope  we  are  entitled  to  have  for  the  same 
reason  as  the  indictment  was  read  before  the 
act  Colonel  Sidney  desired  that  his  indict- 
ment should  be  read,  and  it  was  so.  And  can 
•ny  reason  be  assigned,  why  the  Venire,  wbich 
is  but  a  part  of  the  record,  should  not  be  read 
as  well  as  the  indictiqeot  ?  No  one  part  of  the 
record  of  conviction  la  more  sacred  than  the 
other ;  and  why  therefore  should  not  one  part 
be  read  as  well  as  the  other  ? 

Serj.  Fengelly.  Can  you  shew  any  case 
where  the  indictment  was  read  upon  the  prayer 
of  the  prisoner,  alter  conviction,  and  betbre 
some  exception  taken  P 

L,  C.  J.  We  would  be  far  from  refusing  any 
indulgence  to  the  prisoner  that  by  law  we  are 
warranted  to  grant  him ;  what  you  ask  now, 
you  must  own  is  without  anv  precedent  what- 
soever. You  know,  that  before  the  act  of  par- 
liament, you  were  not  entitled  to,  nor  could 
demand  a  copy  of  the  indictment :  It  is  vary 
'  true  what  you  say  before  the  act  of  parlia- 
ment ;  when  it  hath  been  desired  by  the  pri- 
soner the  iudictment  hath  been  read,  aud  that 
method  of  proceeding  having  been  allowed, 
gave  him  a  right  to  demand  it ;  but  you  can  • 
Dot  produce  any  one  instance  that  ever  be  de- 
manded this  that  now  vou  offer ;  that  ever  he 
demanded  the  Venire  should  be  produced  and 
read  to  him. 

Consider  how  strict  the  law  wa^  in  cases  of 
high -treason ;  see  the  Act  of  Rights :  The 
course  of  the  Court  is  the  law ;  this  whicit  you 
now  desire  was  never  so  much  as  asked  for, 
por  did  this  Court  ever  grant  it ;  and  if  so,  how 
can  the  Court  be  warranted  to  grant  that  which 
was  never  g^nted,  nor  was  ever  desired  to  be 
granted  ?  The  reason  of  it  is,  that  every  body 
was  satisfied  b^  law  it  could  not  be  panted. 

You  have  mstanced  in  cases  of  great  per- 
sons, colonel  Sidney,  lord  Russel,  and  others 
that  have  been  attainted  of  high -treason,  who 
could  not  want  advice  to  desire  any  thing  that 
was  proper,  or  that  they  had  a  right  to  demand. 
Neither  they  nor  any  of  the  greatest  quality 
.  that  have  had  the  misfortune  of  being  tried  for 
an  offence  of  this  nature,  ever  demanded  it; 
which  is  an  admission  that  they  were  not  en- 
titled to  it ;  and  if  the  course  or  the  Court  be 
so,  we  must  not  establish  a  new  course ;  we 
fao't  see  what  the  consequences  may  be. 

Just.  Eyre.  The  case  of  readiug  the  indict- 
ment to  a  prisoner  is  certainly  very  different, 
)iod  can  bs  no  authority  to  warrant  the  reading 


of  the  Venire ;  for  the  indietment  is  the  chaige 
to  wbich  th^  prisoner  is  obliged  to  plead,  and 
he  must  know  his  charge  before  he  can  give 
it  an  answer  :  Besides,  the  merit  and  justice  of 
the  case  depend  entirely  apon  the  iodictment, 
which  must  be  read,  in  order  to  understand  the 
tme  state  of  the  question,  and  to  see  the  fkct  to 
which  the  witnesses  are  to  be  examined.  It  is 
therefore  absolutely  necessary,  that  the  indict- 
ment should  be  read ;  but  none  of  these  rea- 
sons will  serve  for  reading  the  Venire,  wbu;b  is 
only  to  sammon  ttie  jury,  and  bring  them  to  the 
bar :  and  therefore  as  it  was  never  done,  nor 
ever  asked  before,  I  can  by  do  means  think  it 
fit  for  us  to  allow  it  now. 

Just.  Pmvys.    1  think  it  is  a  perfect  novelty 
what  you  demand,  and  not  only  so,  but  in  its 
consequences  very  dangerous :    For,  properly 
speakings  the  common  usage  to  move  in  arrest 
of  jjidgment  hath  been  out  of  the  indictment; 
but  to  run  back  to  these  things,  which  if  you 
had  a  right  to  demand,  it  had  been  proper  to 
have  done  it  before ;  and  since  you  have  many 
times  known  that  nothing  but  the  indictment 
hath  been  read,  since  the  jodspes  were  never 
moved,  nor  any  thing  of  this  Kind  doue,  and 
nothm^  in  the  world  hath  been  demanded  like 
it :  if  It  should  be  granted  at  this  time,  whea 
men  are  to  receive  judgment,  and  exceptions 
are  to  be  taken  to  the  indictment,  if  they  should 
run  back  to  all  the  proceedings,  it  would  be  a 
thing  of  strange  consequence.     But  besides 
that,  it  is  a  thing  you  have  no  example  for,  it 
hath  been  never  done  ;   and  it  hath  been  ob» 
served,  that  nothing  but  the  copy  of  the  indict- 
ment hath  been  read  before  this  act  of  parlia« 
ment  of  king  William.    Now  there  are  two 
things  given  by  thb  act  of  parliament  of  king^ 
Wiluam ;  the  prisoner  is  to  have  the  copy  of 
his  indictment  nve  days ;  the  copy  of  the  pan- 
net  of  the  jury  two  days  before  his  trial ;  and 
these  were  proposed  as  advantages  which  the 
common  law  did  not  adroit :    Shall  we  come  to 
unravel  all  the  nutttors  preGjpdiog  P    It  woukt 
be  a  matter  of  strange  consequence,  and  what . 
we  canH  do  or  warrant  by  law  :    If  you  have 
Miy  thing  to  move  out  of  the  indictment^  we 
are  ready  to  hear  it. 

Just.  Fortetcue  Aland,    This  is  perfectlj 
new,  or  else  in  favour  of  life  1  should  be  ready 
to  grant  it :   The  true  reason  of  having  the  in- 
*dictment  read  is,  that  the  prisoner  may  koovr 
what  his  charge  is,  in  order  to  make  his  De^ 
fence  at  his  trial ;'  but  that  reason  holds  not  ia 
this  case,  which  is  after  conviction ;  and  what 
is  asked  now  is  not  relative  to  his  charge,  but 
concerns  the  acts  of  the  Couit  only.      The 
Court  will  assist  in  matters  of  law,  wnen  they 
appear,  but  will  never  assist  tlie  prisoner  with 
facts,  in  order  to  make  points  of  law  ;    and 
therefqreit  lias  been  denied  the  prisoner  to  take 
minutes  even  of  the  indictment ;  and  for  the 
same  reason  counsel  has  ever  been  denied,  m 
all  capital  cases,  before  the  late  set  of  parlia- 
ment, unless  a  disputable  point  of  law  did  arise 
and  appear. 

You  moTe  this  matter  as  a  motion  purely 
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cmnoaoD  kw ;  and  Am  soch  it  will  exteud  to  «]1  { 
iodictiiienU  of  murder,  and  other  capital  caaes, 
which  may  be  of  very  evil  consequence.  It 
VMild  be  Tery  strange  to  have  all  the  proceed - 
iipa  upon  inifictments  read  to  the  prisoner ;  and 
Iwre  is  as  much  reason  to  call  for  all  as  for 
the  Veoire  Facias :  I  take  it  clearly  there  never 
was  a  case,  where  the  acts  and  proceeding's  of 
the  Court  bav^  been  called  for  to  be  read  to  the 
pdaonery  mud  for  no  other  purpose  but  to  make 
■■  error:  It  is  a  things  tnat  is  entirely  new, 
the  eooaequences  may  be  very  fatal,  and  there- 
fere  I  think  it  an  unreasonable  motion,  and 
aught  not  to  be  granted. 

BIr.  Hungerford,  I  assure  your  lordship  I 
did  not  do  it  out  of  an  affectation  of  novelty, 
neither  shall  1  persist  in  urging  it  further,  since 
the  Court  hatn  given  their  opinion  ;  but  1 
tbougbt  the  reason  of  the  thing,  in  reading  the 
indictment  before  the  act  of  parliament,  was 
trith  me ;  but  since  it  is  your  lordship's  opinion 
titat  it  is  otherwise,  I  desire  your  lordship  to 
give  me  leave  to  go  on. 

Prisoner,  1  beg  leave  to  say  but  a  short  word 
in  respect  to  this  objection  that  hath  been  made 
by  Mr.  Hongerford .    I  f  I  take  the  thing  right, 
ft  is,  that  the  Venire  may  be  read,  to  see  if  it  is 
properly  issued,  and  I  hope  thus  Air  it  shall  be 
granted,  to  shew  a  reason  why  this  Venire  is 
returned  on  one  day,  and  the  iury  appear  on 
niBOtber;  and  it  doth  appear  that  there  is  an 
«rror  in  the  proceedings  on  the  foot  of  the  Ve- 
nire, I  humbly  hope  1  shall  have  the  benefit  of 
it.    The  objection,  I  take  it,  roust  be  this  ;  the 
Veoire,  I  take  it,  is  returnable  the  19th  of  the 
iBonth  of  Nowember,  I  was  not  tried  till  the 
2lBt ;   therefore,  what  I  humbly  offer  is,  whe- 
ther or  no,  af\er  the  return  of  the  writ,  this  is  tt 
good  convening  of  the  jury  together  to  try  me 
OD  a  writ  when  there  was  no  such  writ  in  being, 
more  especially  when  the  proceedings  against 
me  are  by  original,  where  the  returns  m  the 
C^urt  are  the  same  as  in  the  Common  Pleas ; 
no  I  shall  leave  it  to  my  counsel  to  say  the  rest, 
and  bnmbly  hope,  that  I  shall  have  leave  to 
look  into  the  Venire,  and  if  it  come  out  so,  I 
hope  H  is  erroneous,  and  that  judgment  shall  be 
arrested. 

.  Ur.  Hnngtrford.  The  ffentleman  hath  given 
fliteranoe  to  some  of  my  tooughts ;  and  not  bj 
•omparinc  of  notes,  for  I  have  not  seen  his 
§aee,  nor  heard  from  him  since  I  saw  him  here 
at  the  bar  at  his  trial. 

That  which  occurs  to  me  on  this  occasion^ 
hot  I  can  but  giiess  at  some  part  of  the  fact,  is, 
J  take  it,  that  the  Venire  bears  teste  the  last 
day  of  October,  ahd  is  returned  the  19th  of 
November;  they  are  stated  return  days  of  the 
law ;  and,  my  lord,  if  a  man  appears  m  a  court 
af  justice  one  day*  and  he  is  not  by  the  course 
•f  proceeding  indulged  with  a  further  day  of 
appenringt  there  is  a  discontinnance  of  the  pro- 
cess, and  tiie  man  is  out  of  conrtf  T^e  difie* 
lent  daya  the  law  takes  notice  of  for  thia  pur- 
pose are,  the  ewoign  day^  the  day  of  exceptions^ 
tht  day  of  appaaraoce,  the  *  quarto  die  post ;' 
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I  take  the '  quarto  die  t>ost*  to  be  an  iodulgbice  * 
which  a  court  of  justict*  gives  to  a  suitor  to  ap« 
pear  at  a  further  day,  when  he  ought  to  iiava 
appeared  at  a  former  day  ;  and  tliis  is  the  prac* 
tice  in  real  actions  in  the  Court  of  Common 
Pleas.  As  to  the  exception  day,  the  use  of 
that  is,  that  a  man  that  is  summoned  nlay  ob- 
ject to  the  summons,  as  not  being  a  fit  and  re* 
guUr  summons  to  draw  him  in  contempt/ 

But,  my  lord,  in  cases  of  juries,  who  are  not 
suitors  in  court,  1  take  the  law  and  the  practicn* 
to  be,  that  they  are  obliged  to  attend  o^n  that 
process  of  the  Court ;  I  teke  it,  they  must  do- 
duty  on  the  return  of  the  Venire,  which  in  tbty. 
case,  is  on  Monday  the  19th  of  November,  and 
did  not  appear  till  Wednesday  the  21st;  so. 
that  if  they  were  to  appear  on  Moi^day  tlie 
19th  of  November,  and  did  nut  appear  tben^^ 
there  must  appear  some  act  of  the  Court,  by 
which  they  are  indulged  to  a  further  day  :  'and.- 
I  put  it  upon  Mr.  Harcourt  to.shew,  whether 
there  is  any  indulgence  of  the  Court  entered' 
upon  record  for  the  continuing  of  the  jury  till 
Wednesday  following,  and  if  were  is  not,  there 
is  then  a  disconttnuanct  of  their  being  in  thia^ 
court,  and  consequently  the  *  prooeedinga  ar•^ 
irregular,  and  the  trial  a  mis-trial:  I  shall* 
quote  some  authorities  which  justify  this  oih** 
servation ;  when  a  man  by  a  process  of  oovrf 
appears  on  the  day  of  the  return  of  .that  pron 
cess,  unless  there  be  a  continuance  of  that  pTO^^ 
cess,  that  *  ulterior  dies  datus  est'  to  the  party, 
or  a  subsequent  process  issues  that  day,  ton 
law  deems  that  chasm  in  the  proceedings  to  ba> 
a  discontinuance,  and  tliat  the  party  is  out  of 
court.  It  was  so  resolved  in  Yelverton,  304  ;• 
and  2d  Coke,  284.  It  b  the  case  of  Bradley 
and  Banks ;  and  reported  in  both  books,  but 
most  fully  in  Yelverton.  There  is  an  autho- 
rity which  weighs  with  me  something  niore^ 
and  seems  to  be  a  case  in  point ;  it  is  the  caser 
of  Peplow  and  Rowley,  9d  of  Croke,  357,  an4b 
there  the  case  is  on  a  Writ  of  £rror  brought 
upon  proceedings  in  the  court  of  Shrews-^ 
bury,  where  the  usage  was,  to  hold  plea  in 
some  real  actions,  and  there  was  an  entry  that 
the  parties  did  not  appear  on  a  preceding  day« 
but  made  default :  And  the  entry  was  'Itabuit 

*  diem  per  default' '  given  to  the  party  by  tha 
Court,  *  secundum  consuetudinem  villee  pnB<« 

*  dictee.'  This  came  before  tb»  court  by  s^ 
Writ  of  Error,  and  it  was  adjudged,  that  both 
the  entry  and  the  custom  were  naught.  Thn 
reason  assigned  why  the  entry  was  so,  is,  for  that 
the  party  having  made  default  was  out  of  courts 
and  the  Court  could  upon  that  process  give  hka 
no  new  day  to  appear.  And  the  reason  why 
the  custom  itself  is  naught,  is,  for  that  thera 
can  be  no  custom  to  help  that  (which  the  hook 
calls)  a  discontinuance  at  common  law  ;  for  if 
the  man  be  out  of  court,  he  cao*t  be  brought  in 
there  again  by  the  same  writ.  ; 

My  lord,  if  that  be  the.  case  then,  that  tht* 
jury  were  to  appear  on  the  19tb,  and  there  ill 
no  entry  to  continue  them  till  Weiine^iday  tb^ 
21st,  then  by  the  authority  of  .these  cases  they 
had  no  call  nor  right  to  appear^  but  wera  out  jf 
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CMirt»  tiie  trial  was  ■•  legal  tria!,  and  conse- 
qatnUy  no  trial  at  all. 

1  am  toldy  tba*  the  practiee  of  all  trials  at 
bar  is,  tlwt  tbe  ^nry  do  appear  liere  on  the  re- 
tnm  of  the  ycnrc,  and  immediately  proceed  to 
do  busioeH ;  whv  should  it  not  m  so  too  in  a 
eiiminalcase,aBthisisf  I  think  the  reason 
in  both  cases  is  the  same:  I  humbly  hope 
thcnfinre,  my  hNrd,  that  if  the  fiid  be  as  I  have 
Mpeessntsdy  that  there  is  no  entary  to  eontinoe 
•ver  the  attendance  of  the  inry  from  Monday 
to  Wednesday,  there  is  a  blemish  in  this  pro- 
ceeding; and  yea  can't  proceed  to  judgment 
l^gamst  the  prisoner  at  the  bar. 

Mr.  jKetemy*    If  your  lordiiiip  will  fiinmr 

X.aX  You  shall  be  folly  heard ;  but  be- 
flanse  Mr.  Hqngeribrd  hatb  appealed  ts  Mir. 
Harooort,  I  shall  ask  Bfr.  Haroouvt  thiv  q^ws* 
Hon  about  the  matter  of  the  Venire. 

Mr.  Harcourt,  I  shall  be  very  tender  ii^  this 
matter,  where  the  life  of  the  prisoner  is  at 
stake,  as  Mr.  HnngeHbrd  has  obserred,  and 
will  not  say  any  thing  but  what  1  am  sure  is 
the  course  of  the  Court.  If  a  Veniro  be  re* 
tnmable  the  first  general  return  of  the  term, 
the  appearanoe*day  of  the  jury  is  the  *  quarto 
<die post,'  which  is  the firrt  day  of  the  tema. 
If  the  Court  be  not  pleased  to  tiy  the  prisooer 
tteu,  they  may  adjourn  the  jury  over  to  any 
day  before  the  neit  return  in  the  term ;  but  no 
entiy  is  erer  made  o»  record  of  such  a^oum- 
ment,  and  the  proceedings  are  always  entered 
en  record  to  be  at  the  return  of  the  writ  In 
all  other  returns  in  the  term,  there  is  the  same 
«ourse  obsenred  :    The  jury  is  never  oMiged  to 

rM  before  the  <  quarto  die  poet ;'  nor  can 
prisoner  be  tried  sooner.  What  makes 
ibis  clear  is,  to  consider  the  j^roceedings  on 
Distringas,  where  the  prisoner  is  not  tried  on 
the  Venire:  In  such  cases  the  Distringas  is 
•ever  tested  on  the  returiHlay,  but  the  *  quarto 
^  die  post;'  which,  if  what  is  Insisted  ou-by  the 
l^risoner's  counsel  is  htw,  wonld  make  a  disomi- 
tinoance,  and  that  has  always  been  held  other* 
i»]se;  for  till  there  has  been  a  default  of  the 
jury's  appearing  on  the  Venire,  no  Distaringan 
«an  issue,  and  no  ddault  can  be  objected  to  the 
Jury  for  not  appearing  till  the '  quarto  die  post;' 
Aor  are  they  amereiable  sooner  fbr  not  aopear* 
ing.  This  matter  was  settled  on  ffreat  delibe- 
•ation  bj  my  lord  chief  justice  Hdt;  and,  I 
#m  confident,  has  been  ever  since  so  practiBed. 
•  Mt.Keteibl^,  My  lord,  it  was  my  nnsfor- 
tune  not  to  get  into  court  sooner ;  so  that  I  did 
mat  hear  the  first  application  Mr.  Hun||erford 
•Mkde  to  your  lordsmpon-behalf  of  the  prisoner, 
•or  shall  I  presume  to  break  in  upon  what 
jour  lordship  has  alreadT  detemnned;  but 
whether  or  not  we  are  entitled  to  see  the  Ve-* 
4re,  or  hear  that  part  of  the  record  read,  f 
hope  we  shall  be  able  to  make  out,  that  tbera 
has  been  a  mis-trial  in  this  caae.  The  Venire, 
k  is  agreed  on  all  bands,  was  returnable  ootabis 
Martini,  which  was  Monday  the  19th  of  No- 
vember. That  the  prisoner  was  not  tried  till 
thsfilsty  is  most  certain.    The  general  return 
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was  octabb  Martini,  and  he  was  not  tried  tUI 
two  days  aficr;  and  notwithstandini^  what  Hr« 
Harcourt  hath  said,  I  must  beg  leavu  hnmUy 
to  insist,  that  there  hath  been  a  mis^tiial,  aaid 
judgment  ought  to  be  arrerted ;  and  for  ttiat  I- 
have  as  strong  an  authority  A  anj  that  can  bu 
cited  in  this  court,  'tis  the  trial  or  Bookwcod  ; 
and  for  the  greater  certainty,  I  havebtought 
the  book  along  with  me,  and  have  it  in  my 
hand ;  where  it  is  agreed  by  the  Court,  and 
all  the  king's  counsel,  that  the  trial  must  hn 
on  the  da^  of  the  return  of  the  Venire^  or  eku 
that  it  would  be  error :  and  my  lord  chief  jus- 
tice Holt  declarad,  the  issue  could  not  be  tried 
afler  the  day  of  the  return :  this  matter  caan 
befi>re  the  Court  upon  an  exception  taken  by 
sir  fiartholomew  Shower. 

Just.  .Eyre.  That  was  on  a  commisMn  of 
Oyer  and  Terminer,  which  was  quite  different ; 
there  is  no  *  quarto  die  post'  there,  no  dt^  of 
appearance,  but  the  day  of  the  return  of^tha 
wnt. 

X.  C  J.  It  must  be  so,  because  there  is  no 
such  thing  as  a  '  quarto  die  post'  in  commission 
of  Oyer  and  Terminer. 

IMfr.  KeUlbey*  I  aubmit  it  to  your  lordship, 
whether  there  is  any  *  quarto  die  postf  ia  a 
Venire  ? 

X.  C.  J.    It  is  always  so. 

JTnst  £yre.  You  Imow  we  had  the  ami* 
sideratioD  of  this  when  we  appointed  the  trinl. 

Mr.  Ketelbey.  I  beg  leave  to  offer  one  woid» 
that,  in  caae  of  a  Venire,  there  is  no  *  qoarla 
die  post,'  because  there  is  no  essoign,  no  ex- 
ception-dsy  for  the  jury.  The  authority  m 
first  Roll's  Abridgment,  823,  Flacit.  4  and  fi, 
is  express,  that  in  a  Venire  Facias,  or  a  Scire 
Facias,'  there  is  no  essoign:  and  where  there  is 
no  essoign,  there  can  be  no  day  of  exception* 
because  the  exception  depends  on  the  essoign 
day,  and  consequently  the  day  of  the  return 
and  of  the  appeannce  must  be  tne  same.  The 
case  of  essoign,  exception,  return,  and  a^ear* 
ance-days,  concerns  onlv  original  writs,  and 
the  plaintiffs  and  defennants  therein;'  there  if 
the  defendant  appears  the  *  quarto  die  pout,* 
his  appearance  snail  be  accepted  as  good,  suid 
no  further  process  made  against  him^  But 
whoever  bwd  that  a  jury  were  essoignedf 
There  are  several  other  authorities  fbr  this* 
Dalton,  415.  Sd.  Instit.  195  &  d3  H.  6, ».  b. 
that  no  essoign  lies  upon  a  Venire  Fi 
the  essoign  wss  qaasned. 

L.  C.  J.  This  you  now  oiler  will  • 
the  proceedings  either  en  the  plea  side,' or  the 
crown  side. 

Mr.  Keielbcv,  There  is  a  case  nperlsd  iu 
the  Year*Book,Mioh.  SS  Henrv  6,  ft).  3S,  3«> 
and  abridged  iu  Brooke,  title  Nisi  Prius  PI.  St. 
ltwasdicput#by  the  judges  of  the  bmh* 
and  at  first,  there  was  a  difference  of  spinisa 
among  them  ^  but  at  last  it  was  unanimously 
resolved,  tbatihe  Nisi  Prius  wsonot  Well  takoB. 
(  vrill  state  thircase  as  it  app<Bavs  in  Ae  year* 
book  and  the  abridgment.  There  waa  a  writ 
of  Nisi  Prius  made  with  acertain  velum,  mid 
the  justiues  ided  tho  issue  upon  a  day 
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^inii^^  the  interral  betwMa  the  ^quaiio  die 
jMM,'  end  the  reCnni  of  the  writ.  This  was 
ei^focled  to,  and  said  to  hea  mis-tiial ;  and  af- 
4BnranlB  the  jw^gei  amed  in  their,  opinion, 
that  it  was  a  nus-trial,  becaose  it  was  not  upon 
the  ratom-day  of  the  writ  of  Nisi  Prius;  and 
if  BOt  npon  mat  day,  the  trial  ought  not  to 
Imre  been  at  alL  AnA  I  don't  apprehend  any 
dilleKDce  between  that  case  and  this,  bat  only 
Ant  WIS  at  Nisi  Frins,  abd  this  a  trial  i»bank. 
neve  is  no  continnance  lies  on  a  Veoire  Fa- 
MS  ;  and  if  so,  I  shall  eubmit  it,  whether  there 
is  any  day  of  appearance. 

Just.  £yre.  Sure  there  is  a  day  of  appear- 
on  tble  Venire  Facias ;  the  proceedinsn  in 
are  like  those  upon  an  original.    The 

day  which  is  the  dav  of  appearance  for 

the  patty  upon  an  originaf  is  the  day  of  ap- 
pearance for  the  jury  upon  a  Venire. 

Mr.  Kettlkey.  I  believe  it  will  be  hard  ibr 
Mr.  Haicoort  to  shew  where  there  is  an  essoign 
•B  a  Venire  Facias. 

X.  C.  J.  We  have  beard  already  what  Mr. 
flaraonrt  hath  said.  I  desire  Mr.  Simmonds 
ninr  inform  yon  how  it  is  on  the  civil  side. 

Mr.  Simaunuis.  Our  process  where  the  suit 
is  commenced  by  bill,  is  returned  on  a  day  cer- 
tain in  court;  that  doth  not  respect  this  case. 

X.  C.  J.  How  is  it  when  it  is  by  original  ? 

Mr.  Simmonds.  Where  it  is  by  original,  it  is 
alwnya  retumaUe  as  the  process  is  in  the 
4)«mnonPleas ;  and  the  day  of  the  appearance 
of  the  jury,  1  take  to  be  the  *  quarto  die  post.' 

Mr.  Hareomrt.  If  this  was  to  be  a  diseonti- 
soaiioe,  what  will  become  of  all  the  recoids 
wfacte  the  proceedings  are  at  ffeneral  returns, 
•nd  which  are  tried  on  the  Distringas,  which 
always  bears  trste  the  <  quarto  die  post'  after 
ttbe  letum  of  the  Venire  f  Every  one  of  these 
leeords,  which  are  many  every  term,  would  be 
disoontinaed. 

L.  €.  /.  You  ctint  but  be  sensible  that 
there  is  nothing  in  this  exception. 

Seg«  Penge^,  There  is  no  foundatkHi  for 
it  in  practice. 

Is.  C.J.  You  need  not  labour  it. 

8er|.  FtngeUy.  The  sheriff,  or  the  jury,  are 
jMt  amerciaUe,  though  thev  did  not  appear  on 
the  day  of  the  return,  if  the  jury  do  appear 
open  the  *  quarto  die  poet ;'  that  shews  it 

An.  Gen.  If  this  objectfcn  prevails,  it  vrill 
cpvcrtnm  all  the  settled  course  of  trials  at  bar. 

Frwmer.  One  thing  I  would  humbly  offer 
In  your  lonkbip.  I  have  not  had  my  books  by 
aae,  but  only  what  ooeum  to  my  memory,  I 
cannot  be  so  eiact  as  I  ought  to  be.  This  overt- 
tiet  in  FsB#g  of  treason  %und  by  the  jury  to 
lie  so,  1  humM]r  apprehend,  and  I  offer  it  to 
yonr  lordship's  |odgmeiit,  in  law  is  no  overt- 
net  at  all.  Alt  the  rfason,  1  shall  humbly  offer  to 
a^onr  lordship,  that  though  it  hath  been  said, 
ithat  there  was  a  oonsnl&og  and  agreeing  in 
aider  to  levy  war,  yet  k  doth  not  appear  that 
'war  to  be  wried  was  such  a  war  as  m  the  law 
is  adjudged  to  be  treason.  My  lord,  this  differs 
litMii  the  levying  war  itself.  An  intention  and 
cwmmHrtnit,  or  a  oonspincy  barely  to  levy 


war,  UHlaai  war  be  levied,  it  is  no  treason.  If 
it  be  a  consultation  lo  levy  war  agaiost  the 
king's  person,  to  imprison  the  king,  to  de- 
throne and  murder  him,  it  ever  hath  been  ad- 
judged to  be  treason.  If  it .  be  only  a  consult- 
ing to  levy  war,  as  if  to  agree  to  'break  open 
meeting- nouses,  to  throw  down  houses,  was 
the  same  as  doing  of  it.  There  oluat  be  a  war 
that  is  levied,  or  else  it  m  no  treason.  Not  only 
rthat,  but  I  bc^  leave  to  say  one  word  more.  In 
my  case,  all  the  evidence  given  in  respect  of 
this  overt-act  in  Essex,  there  is  no  foundation 
for  it ;  and  if  there  is  no  overt-act  in  Essex,  no 
overt-act  elsewhere  can  affect  me.  It  stands 
on  the  evidence  only  of  Mr.  Lynch :  be  talks 
of  a  decoration.  Who  read  it  ?  The  only  two 
things  are,  a  discourse  between  us,  and  a  de- 
ohu^on  which  I  ^ve  him  to  read.  If  that, 
as  I  humbly  submit  it,  be  an  act  of  treason,  it 
is  carrying  the  matter  fuHher  than  it  hath  been 
in  ithose  few  cases  I  beg  leave  to  mention  that 
just  oocnr  to  inv  ^memory.  If  I  state  them 
wrong,  I  shall  be  sorry.  The  case  of  Col- 
lege tbe  Ojdbrd  joine(.*  It  was  asked  the 
Ck>urt,  do  you  take  my  words  distinct  from  my 
actions  P  No,  iays  the  Court,  we  do  not  do  so. 
You  declared  you  would  go  down  to  Oxford, 
and  assassinate  the  king's  person.,  In  order 
to  that,  yon  went  down  with  pistols  before 
you.  That  at  that  time  was  declared  to  be  an 
overt-act ;  the  gMog  down  to  Oxford  in  that 
manner ;  and  the  CSmrt  seemed  to  rely  upon 
it,  as  the  overt-act  of  the  treason,  and  not  tha 
talking  here,  or  conspiring  thitt  he  would  as* 
sassinate  the  kmg,  nut  the  going  down  in  a 
hostile  manner.  8o  likewise  m  the  case  of  my 
lord  Preston  $  there  the  questkm  was,  whether 
those  letters  that  were  found  with  him  in  tha 
ship ;  whether  that  was  an  overt-act  of  trea* 
son  P  The  judges  seemed  to  be  of  OfNuion,  that 
the  taking  those  letters  with  him  as  he  waa 
going  to  France,  and  there  to  consnlt  the  stir* 
ring  up  an  insumction  here,  and  to  invite  the 
French  king  to  invade  us,  was  an  overt-act  ef 
treason.  But  there  is  a  stronger  case,  tha 
case  of  my  hMrd*  RnsseLf  He  was  indicted, 
as  I  am,  for  compassing  and  imagining  tha 
death  of  the  king.  The  overt-actlaid  in  tha 
indictment  to  manifest  that  intention,  was,  that 
he,  with  the  rsst  of  the  conspirators,  consulted 
to  seiae  upon  the  king's  guards:  in  purauanca 
to  that  discourse  and  conspiracy  which  they' 
had  had,  it  appeared  that  sir  Thomas  Arm* 
-strong  was  sent  to  take  a  view  of  tbe  guaida 
in  oraer  to  cany  on  the  design.  Notwithf 
standing  there  was  a  pursuing  of  their  desiga 
of  seising  the  king's  guards,  in  sending  sir 
Thomas  Armstrong  to  view  them,  yet  the  case 
was  thought  so  very  hard  in  respect  to  my 
lord  Rossel,  'that  his  attainder  was  reversed  by 
an  act  of  pariiament  Therefore  I  only  argoe^ 
vrith  gr^t  submission,  that  in  my  case,  where 
nothing  is  done  but  accidentallv  calling  in  1 1 
tho'Green  Man,  staying  a  little  while  there, 

*  Vol.  8,  p.  550,  of  this  Collectiott. 
t  Vol.  9,  p.  578,  of  this  Col' 
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«Dd,  M  bath  been  sworn,  bere  iras  n 
bot  a  mere  dbconrae,  and  then  I  gfave  bim  a 
declaration  to  read.  Ifl  did  so,  it  was  only 
words.  As  to  the  second,  it  was  nothing  but 
paUisliiog  a  libel.  And  shall  this  be  a  foun- 
dation to  deprire  me  of  my  life  and  estate,  to 
the  utter  ruin  of  myself  and  family  ?  It  is  an 
unprecedented  thing,  bath  it  ever  been  ?  There- 
fore I  hope  your  lordship,  before  yon  ^ve 
any  judgment  in  this  matter,  will  take  it  mto 
'  your  consideration,  whether  any  thing  done  in 
£s8ex  doth  amount  to  an  OTort-act  of  treason. 

Mr.  Hungerfifrd,  My  lord,  1  humbly  hope, 
as  it  is  my  duty  to  do  what  ser?iee  I  can  to  my 
client,  and  as  it  is  in  case  of  life,  that  I  shall 
have  your  lordship's  indulgence  for  a  few 
words.    My  lord,  he  hath  justly  observed 

Serj.  Pengelfy,  -My  lord,  I  would  not  inter- 
rupt Mr.  Layer,  because  it  may  be  supposed 
be  is  not  so  well  aoquaioted  with  the  method 
of  proceeding.  But  I  hope  I  may  take  the 
liberty  to  interrupt  his  counsel,  who  know  by 
very  great  experience  the  method  of  proceed- 
ings, that  Ihey  are  not  now  to  insist  on  the 
nature  of  the  evidence,  whether  the  evidence 
ihat  hath  been  given  is  suffident  to  matintatn 
the  indictment ;  that  is  not  the  business  of  this 
day.  If  they  have  any  thing  to  offer,  any  ob- 
jections to  make  in  arrest  of  judgment,  that  is 
the  business  of  the  day:* but  to  arraign  the 
proceedings  upon  the  trial,  as  it  Is  said  that  the 
evidence  given  did  not  amount  to  a  consultation, 
or  to  prove  any  overt-act  of  the  treason  alleged, 
I  don't  apprehend  it  to  be  proper  at  this  time : 
1  did/iot  interrupt  the  prisoner  himself;  but  I 
hope  his  counsel,  who  know  the  method  of 
proceeding  better,  in  cases  of  high-treason, 
nhall  not  he  permitted  to  go  on  in  that  manner. 

Alt.  Gen*  The  gentlemen  that  are  counsel 
for  the  prisoner  know  very  well,  that  the  evi- 
dence given  on  the  trial  is  not  now  before  your 
lordship ;  the  single  question  that  can  now  be 
made  is,  whether  the  indictment  is  good,  and 
the  facts  charged  and  found  by  the  jury,  are 
well  laid,  and  do  amount'  to  sufficient  overt- 
acts  of  the  high- treason,  of  wliich  the  prisoner 
stands  indicted  ?  Mr.  Layer  hath  been  giving 
an  account  of  the  witoesses,  and  making  obser- 
vations on  the  things  which  they  swore ;  be 
was  borne  with :  but  the  gentlemfen  that  are  his 
flounsel,  seem  to  be  opening  in  the  same  manner, 
but  as  to  them,  we  roust  insist  upon  it,  that 
4hev  should  be  confined  to  what  is  proper,  and 
npply  themselves  to  move  in  arrest  of  judge- 
ment, if  they  can  find  any  thing  upon  the  ftoe 
of  the  record  of  which  they  can  take  advan- 
tage. But  I  think  they  are  not  entitleil  to  go 
on  with  observations  upon  the  evidence  in  the 
insnner  they  were  beginning. 

Mr.  Hungerford.  I  assnre  yonr  lordship  f 
4id  not  design  it,  I  did  not  intend  to  recapi- 
Aulato  any  part  of  the  evidence,  or  to  observe 
upon  it.  And  therefore  there  waa  no  occasion 
for  the  caution.  I  thank  your  lordship  for  the 
indulgence  you  ffive  me,  and  1  will  conform 
myself  to  the  rules  the  king's  counsel  pre- 
i^jri(»e^  to  jobserye  iipoo  nothing  bni  the  pecord. 


My  lord,  the  indictment  is  in  this  manner  ; 
the  species  of  the  treason  laid  to  the  charge 
of  the  prisoner,  is  the  compassing  and  ima- 
gining the  death  of  the  king.  The  first  overt- 
act  of  that  treason,  is,  that  he  did  meet,  eon- 
suit,  conspire  and  agree  to  raise  a  rebellioo, 
and  a  *  ginerram'  in  the  kingdom,  which  is  no 
overt-act  of  compassing  and  imagining  the 
death  of  the  king. 

I  know  how  the  authorities  have  been ;  but 
in  the  case  of  lite,  your  lordship  will  give  me 
leave  to  observe,  that  by  the  sUtute  of  25 
Edw.  S,  compassing  and  imagining  the  death 
of  the  king 

L.  C.  J.  Mr.  Hungerford,  we  would  henr 
you  in  any  thing  that  is  proper,  but  consider  if 
you  are  not  offering  a  matter  in  arrest  of  judg- 
ment that  hath  been  determined  against  yon  a 
hundred  times.  Hath  it  not  been  constantly 
allowed  as  an  overt  act  of  treason  in  comjMss- 
ing  and  imagining  the  death  of  the  king,  if  the 
parties  did  meet,  consult  and  agree  to  levy  warP 
Hath  it  not  been  constantly  agreed,  and  doth  it 
not  sUnd  allowed  to  be  so  ?  Now  to  persuade 
us  at  this  time  to  overthrow  those  ruolutiMie 
uken  by  our  predecessors,  is  such  a  thing  as  is 
not  right.  Do  you  tliink  we  will  give  a  lodg- 
ment contrary  to  what  our  learnt  predeces- 
sors have  given  in  cases  of  the  greatest  mo- 
ment? If  I  thought  it  was  of  any  effect,  I 
should  not  gmdge  s()eading  time  to  bear  yoo. 
but  you  must  agree,  it  bain  been  over- ruled  a 
hundred  times.* 

Just.  Eyre,  It  hath  been  settled  a  great 
many  times,  particularly  in  the  case  of  Dorrel, 
Gordon  and  Kerr,  in  which  it  was  aigoed  over 
and  over  again,  and  the  Court  was  of  opinion 
that  the  consulting  and  agreeing  to  levy  war» 
was  an  overt  act  of  treason  in  compassing  and 
imagintng  the  death  of  the  king,  and  gave 
judgment  accordingly. 

Just.  Fortescue  Aland,  Mr.  Ketelbey  was 
counsel  for  the  prisoners  in  that  case,  which 
was  in  this  Court  in  the  Ist  year  of  this  king, 
when  this  objection  was  made ;  and  very  wel 
knows,  that  the  Court  upon  that  occasion  said, 
that  they  ought  not  to  have  suffered  tliis  mat- 
ter to  be  made  a  question,  for  that  it  was  ap- 
raignmg  the  judgments  of  very  many  learned 
judges. 

Just.  Fomyt,  No  one  thing  relating  to  trea- 
son is  more  settled ;  and  in  that  case,  as  hath 
been  mentioned,  it  was  agreed,  and  it  was  the 
judgment  of  all  the  judges  that  tried  that  cause* 

Mr.    Hungerford,     My   lord,   I  humbly 


Just.  Eyre,  It  roust  not  be  admitted,  we 
must  not  suffer  so  plain  a  point  to  be  disputed ; 
it  is  not  only  mis-spending  of  time,  but  shaking 

« 

*  As  to  this  matter,  see  in  this  Collection 
the  case  of  lord  Preston  and  others,  and  of 
Harding,  vol.  13,  p.  645,  of  Friend,  vol.  13,  p.  J, 
of  lord  George  Gonlon,  a.  n.  1 7  80,  of  Hardy ,  and 
of  Home  Tooke,  a.  d.  1794.  See,  also,  East'« 
PI.  Cr.  chap.  S,  s.  9,  and  the  stat.  36  G.  3,  p^ 
7,  and  the  other  authorities  there  pit^. 
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what  hat  been  estabKshed  by  efery  trial,  in 
which  any  thmg^  of  this  kind  baa  been  men- 
tiancdy  from  the  caae  of  the  Regicidea  to  tbia 

Joat.  Powyt,  In  the  cases  of  the  Repcides, 
these  mattera  are  prioted  in  Key ling^. 

X.  C.  J.  And  in  all  the  trials  ever  ainoe,  there 
is  acaroe  one  case  batb  happened,  where  the 
caae  hath  been  for  compassing  and  imag^iomg 
the  death  of  the  king,  but  that  it  hath  been 
laid  for  an  o?ert  act,  that  the  party  charged, 
did  ooDBolt  and  aip-ee  to  le?  y  war  to  bring  hia 
wicked  intentions  to  effect. 

Mr.  'Hungerford, '  There  is  no  doubt,  but 
•  that  the  Regicidea  were  the  worat  and  moat 
Doioiious  criminals  that  were  ever  brought  be- 
foie  a  court  of  justice ;  and  yet  there  ia  one 
cireumstance  of  those  trials,  quoted  in  the  very 
book  which  Mr.  Justice  Fowys  mentions, 
which  was  ne?er  practised  before,  and  I  am 
sure  never  was  since ;  that  is,  the  judges  who 
were  to  try  the  criminals,  and  the  king's  cono- 
■el  who  were  to  prosecute  them,  met  and  oon- 
aolted  together  to  form  and  fix  the  accusation. 

But  ir  it  is  your  lordship's  pleasure,  I  shall 
qpeak  no  further  to  that  matter. 

L.  C  J.  You  have  the  opinion  of  the  Court, 
and  I  dare  say  it  ia  your  own  opinion ;  and  as 
the  resolutions  are  ao  positive,  it  is  not  for  us  to 
make  indictments  at  this  day. 

Mr.  Hungerfard.  I  shaU  not  presa  it  any 
further.  There  is  another  thing  arises  upon 
another  overt  act  laid  in  the  indictment,  that  is, 
'  Puhlicavit  quoddam  scriptum,'  &c.  1  appre- 
hend the  substance  of  the  *  quoddam  scriptum,' 
oegfat  to  be  mentioned  in  the  indictment. 

Is,  C.J,  ft  is  mentioned  in  effect,  that  it  wa9 
to  ezdte  people  to  a  rebellion  and  an  insusreo- 
tioD. 

Hr.  Hungerford,  Your  lordship  will  observe, 
that  the  criminal  words  in  the  *  scriptum '  are 
BcA  mentioned  in  the  iodictmeni ;  and  by  the 
rule  given  by  all  the  judgea  of  England  in  Dr. 
Sacheverell's  case,  in  all  accusations,  whether 
by  information  or  indictment,  the  words  sup- 
pMed  to  be  criminal  ought  to  be  inserted ;  and 
flisoe  that  is  not  done  in  this  case,  the  overt  act 
is  not  well  laid,  and  the  judgment  ought  to  be 


JL  C,  J.  You  know,  Mr.  Hungerford,  if  but 
one  overt  act  is  well- laid  and  proved,  it  is  suf- 
ficient. 

I  don't  know,  I  was  sorry  yon  forced  me  to 
remember  what  I  would  willingly  have  forgot 
I  remember,  on  that  occasion,  you  was  plei^ed 
to  compare  it  to  a  balbd,  which  is  an  exurea- 
aion  that  ought  not  to  be  use«l .  Is  that  a  tning, 
when  a  ipriaooer  ia  on  trial  for  hia  life,  and  a 
Bsnlterof  Insurrection  is  intended  againat  the 
king,  to  be  treated  in  so  ludicrons  a  manner  ? 
It  ia  laid  as  an  overt  act  of  treaaon,  and  what 
is  an  overt  act  of  treason,  if  a  man'a  publishing 
m  traitorous  libel,  and  exciting  persons  to  a  re- 
belJion  and  inaurreetion  against  the  king  ia  not? 
Tbia  is  nndoubtedly  so:  and  when  we  are 
upon  this  cooaideration,  to  compare  it  to  a  bal- 
lad, and  my  he  might  aa  well  publish  a  ballad, 


and  lay  it  as  an  overt  act  of  treaaon  m  the 
indictment:  it  ia  an  expression  that  ought 
not  to  be  used,  and  I  was  very  sorry  yon  did 
use  it. 

Mr.  Hungerford.  I  am  sure  I  did  not  aaj 
he  might  aa  well  publish  a  halhul  and  make  it 
treason  ;  1  have  a  greater  duty,  and  a  more 
tender  regard  to  hia  aacred  un^mtv^  and  the 
quiet  of  his  kingdom  and  oeople,  tlian  to  ex- 
presa  myaelf  so.  What  1  then  obsored,  as 
near  aa  1  can  recollect,  was,  that  there  were 
bnt  few  minutea  to  transact  the  business  at  the 
Green  Man ;  that  what  was  done  could  not 
amount  to  the  publishing  of  a  declaration,  when 
there  was  nothing  done  but  a  man's  reading  te 
himself:  I  knew  the  whole  accusation  did  turn 
upon  that  transaction  at  the  Green  Man ;  and 
in  aervice  to  my  client,  I  thought  it  my  busi« 
ness  to  make  it  appear  aa  inconaiderable  aa  I 
could ;  and  if  in  tnis  I  have  offimded  your  lord* 
ship,  or  the  Court,  1  am  htertily  sorry  for  it^ 
and  beg  their  pardon. 

M  r.  Keteibey.  I  f  your  h>rdaiiip  please  to  fa- 
vour me  with  a  few  words. 

I  shall  be  very  tender  of  offering  to  yonr 
lordship  any  thinor  on  this  indictment,  which 
hath  been  over*  ruled  in  any  of  the  cases  whete 
I  have  been  before  concerned ;  whether  con- 
spiring to  levy  war,  unless  war  be  actually  le- 
vied, la  an  overt  act  of  high  treason,  was  men- 
tioned on  the  trial  of  Donrel,  Gordon  and  Kerr, 
and  I  think  took  that  among  other  exceptions 
in  arrest  of  judgnftent,  which  were  not  allowed ; 
bnt  the  atatute  of  13  £liz«  cap.  1,  was  not  at 
that  time  mentioned ;  and  I  have  some  other 
mattera  to  offer  on  that  head,  if  it  ia  now  open 
to  me. 

L.  C.  J.  Consider  a  little  how  vou  treat  the 
Court ;  the  objection  hath  been  solemnly  taken 
in  this  Court,  argued  and  adjudged  by  tbia 
Court,  and  now  you  come  to  arraign  that  judg* 
ment  that  was  then  given. 

Mr.  Keteibey.  I  ahall  go  off  from  that,  and 
say  no  more  upon  it,  aince  yonr  lordahip  ia  of 
opmion  thiU  it  is  a  point  aettled.  But,  my 
lord,  I  must  beg  leave  to  take  notice  of  what 
Mr.  Attorney  has  observed  relating  to  the  ^ve 
overt  ads  laid  in  the  indictment,  and  submit  to 
your  lordship ;  for  1  don't  know  that  it  waa 
ever  determmed  otherwiae,  but  that  if  one  of 
the  overt  acta  appears  to  be  bad,  judgment  muat 
be  arreated. 

X.  C  J.  Alas !  quite  the  contrary :  I  believe 
vou  will  find  in  Rookwood's  trial,  which  yoo 
nave  in  your  hand :  there  it  is  said,  if  one  overt 
act  held,  the  indictment  is  good. 

Mr.  Keteibey.  If  I  am  not  mistaken,  hi  sir 
John  Freind'a  caae,*  it  was  not  so:  we  canH 
take  upon  us  to  say,  that  all  the  overt  acts  are 
wrong.  1b  it  not  like  an  action  in  a  civil  case, 
where  there  are  several  counts  in  the  delara** 
tion  f  If  there  be  one  wrong,  that  will  stay 
judgment  for  the  whole. 

Jl.  C  J.  Because  it  is  an  entire  dedaratioo ; 

and  the  jury,  instead  of  giving  damages  on  one 

.  '   I  ■  ■  ■     ■    I     ■.■■■»■■ 

.  ^  See  the  Cas^^  vol.  19,  p;  li 
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•od,  as  bath  been  sworn,  here  vm  nothm^ 
but  a  mere  discourae,  and  then  I  gfa^e  him  a 
declaration  to  read.  Ifl  did  so,  it  was  only 
words.  As  to  the  second,  it  was  nothing  bat 
pnblisliing  a  libel.  And  shall  tbis  be  a  foun- 
dation to  deprire  me  of  my  life  and  estate,  to 
the  utter  ruin  of  myself  and  family  ?  It  is  an 
unprecedented  thing,  hath  it  erer  been?  There- 
fore I  hope  your  lordship,  before  yon  ^ve 
any  judgment  in  this  matter,  will  take  it  into 
'  your  consideration,  whether  any  thing  done  in 
^ssex  doth  amount  to  an  o?ert-act  of  treason. 

Mr.  Hungerford,  My  lord,  1  humbly  hope, 
as  It  is  my  duty  to  do  what  service  I  can  to  mv 
client,  and  as  it  is  in  case  of  life,  that  I  shall 
have  your  lordship's  indulgence  for  a  few 
words.    My  lord,  he  hath  justly  observed 

Seij.  Pengelfy,  -My  lord,  I  would  not  inter- 
rupt Mr.  Layer,  because  it  may  lie  supposed 
be  is  not  so  well  acquainted  with  the  method 
of  proceeding.  But  I  hope  I  may  take  the 
liberty  to  interrupt  bis  counsel,  who  know  by 
Y^y  great  experience  the  method  of  proceed- 
ings, that  they  are  not  now  to  inaist  on  the 
nature  of  the  evidence,  whether  the  evidence 
ibat  hath  beeu  given  is  sufficient  to  matintain 
the  indictment ;  that  is  not  the  business  of  this 
day.  If  they  have  any  thing  to  offer,  anv  ob- 
jections to  make  in  arrest  of  judgment,  that  is 
the  business  of  the  day: 'but  to  arraign  the 
proceediugs  upon  the  trial,  as  it  is  said  that  the 
evidence  given  did  not  amount  to  a  consultation, 
or  to  prove  any  overt-act  of  the  treason  alleged, 
I  don't  apprehend  it  to  be  proper  at  this  time : 
1  didjiot  interrupt  the  prisoner  himself;  but  I 
hope  his  counsel,  who  know  the  method  of 
proceeding  better,  in  cases  of  high-treason, 
nhall  not  1^  permitted  to  go  on  in  that  manner. 

Alt,  Gen.  The  gentlemen  that  are  counsel 
for  the  prisoner  know  very  well,  that  the  evi- 
dence {riven  on  the  trial  is  not  now  before  your 
lordship ;  the  single  question  that  can  now  be 
made  is,  whether  the  indictment  is  good,  and 
the  facts  chaiged  and  found  by  the  jury,  are 
well  laid,  and  do  amount  to  sufficient  overt- 
acts  of  the  high-treason,  of  which  the  prisoner 
stands  indicted  ?  Mr.  Layer  hath  been  giving 
an  account  of  the  witnesses,  and  making  obser- 
vations on  the  things  which  they  swore ;  he 
was  borne  with :  but  the  gentlemen  that  are  his 
counsel,  seem  to  be  opening  in  the  same  manner, 
but  as  to  them,  we  must  insist  upon  it,  that 
they  should  be  confined  to  what  is  proper,  and 
apply  themselves  to  move  in  arrest  of  judge- 
ment, if  they  can  find  any  thing  upon  the  face 
of  the  record  of  which  they  can  take  adran* 
tage.  But  1  think  they  are  not  entitled  to  go 
on  with  observations  upon  the  evidence  in  the 
inanner  they  were  beginning. 

Mr.  Hungerford,  I  aarare  yoor  lordship  f 
4id  not  design  it,  I  did  not  intend  to  recapi- 
talato  ^y  part  of  the  evidence,  or  to  observe 
upon  it.  And  therefore  there  was  no  occasion 
for  the  .oaution.  I  thank  your  lordship  for  the 
indulgence  you  ffive  me,  and  1  will  conform 
mysdf  to  the  rules  the  king's  counsel  pre- 
9Pfihep  to  obfierye  ^pon  ^thiof  bni  the  record. 


My  lord,  the  indictment  is  in  this  manner ; 
the  species  of  the  treason  laid  to  the  charge 
of  the  prisoner,  is  the  compassing  and  iuia- 
gininf  the  death  of  the  king.  The  first  overt^ 
act  of  that  treason,  is,  that  he  did  meet,  eon- 
Nult,  conspire  and  agree  to  raise  a  rebellion, 
and  a  *  gnerraui'  in  the  kingdom,  which  is  no 
overt-act  of  compassing  and  imagining  the 
death  of  the  king. 

I  know  how  the  authorities  have  been;  but 
in  the  case  of  life,  your  lordship  will  give  me 
leave  to  observe,  tliat  bjr  the  statute  of  9$ 
Edw.  S,  compassing  and  imagining  the  death 
of  the  king 

L,  C.  J.  Mr.  Hungerford,  we  wouM  hear 
you  in  any  thing  that  is  proper,  but  consider  if 
you  are  not  offering  a  matter  in  arrest  of  judg- 
ment that  hath  been  determined  against  you  a 
hundred  times.  Hath  it  not  been  constantly 
allowed  as  an  overt  act  of  treason  in  comjmss- 
ing  and  imagining  the  death  of  the  king,  if  the 
parties  did  meet,  consult  and  agree  to  levy  warP 
Hath  it  not  been  constantly  agreed,  and  doth  it 
not  stand  allowed  to  be  so  .>'  Now  to  persuade 
us  at  this  time  to  overthrow  those  resolutiona 
uken  by  our  predecessors,  is  snch  a  thing  as  in 
not  right.  Do  you  think  we  will  give  a  iudg« 
ment  contrary  to  what  our  learnt  predeces- 
sors have  given  in  cases  of  the  greatest  mo- 
ment? If  I  thought  it  was  of  any  effect,  I 
should  not  gmdge  spending  time  to  hear  yoii« 
but  you  must  agree,  it  hath  been  over-ruled  a 
hundred  times.* 

Just.  £yrs.  It  hath  been  settled  a  great 
many  times,  particularljr  in  the  case  of  Dorrel, 
Gordon  and  Kerr,  in  which  it  tvas  signed  over 
and  over  again,  and  the  Court  was  of  opinioa 
that  the  consulting  and  agreeing  to  levy  war, 
was  an  overt  act  of  treason  in  compassing  and 
imagining  the  death  of  the  king,  and  gave 
judgment  accordingly. 

Just.  Fartescu^  Aland.  Mr.  Ketelbey  waa 
counsel  for  the  prisoners  in  that  case,  wbick 
was  in  tbis  Court  in  the  Ist  year  of  this  king'^ 
when  this  objection  was  made ;  and  very  well 
knows,  that  the  Court  upon  that  occasion  said^ 
that  they  ought  not  to  have  suffered  tbis  mat* 
ter  to  be  made  a  question,  for  that  it  was  ar- 
raigning the  judgments  of  very  many  learned 
judges. 

Just.  Powyt,  No  one  thing  relating  to  trea- 
son is  more  settled ;  and  in  that  case,  as  hatla 
been  mentioned,  it  was  agreed,  and  it  was  the 
judgment  of  all  the  judges  that  tried  that  caaae* 

Mr.  Hungerford,  My  lord,  I  hombly 
hope 

Just.  Eyre,  It  roust  not  be  admitted,  we 
must  not  suffer  so  plain  a  point  to  be  disputed  ; 
it  is  not  only  mis- spending  of  time,  but  shaking 

*  As  to  this  matter,  see  in  this  Collectioai 
the  case  of  lord  Preston  and  others,  and  of 
Harding,  vol.  13,  p.  645,  of  Friend,  vol.  13«  p.  J, 
of  lord  George  Gonlon,  a.  d.  1780,  of  Hardy  ,  and 
of  Home  Tooke,  a.  d.  1794.  See,  also,  East'^ 
PI.  Cr.  chap.  2,  s.  9,  and  the  stat.  36  G.  9,  p^ 
7,  and  the  other  anthoritus  there  plt^, 
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wlitt  bw  been  estabKshed  by  every  trial,  in 
vriiidi  any  ihmg  of  this  kind  bas  l!eeo  men- 
imtdf  from  the  case  of  the  Regictdet  to  this 

Jart.  Povyt,  In  the  cases  of  tbe  Regicides, 
toe  matters  are  printed  in  Key  ling. 

L  C.  J.  And  in  all  the  trials  ever  since,  there 
imarceone  case  hath  happened,  where  the 
aie  bath  been  for  compassing  and  imagining 
tlie  death  of  the  king,  hut  iJiat  it  hath  been 
hid  for  an  overt  act,  that  the  party  charged, 
did  coDsnlt  and  agree  to  levy  war  to  bring  his 
wicked  intentions  to  effect. 

Mr.  Hungerford, '  There  is  no  donbt,  but 
dttt  tbe  Re^cides  were  the  worst  and  most 
BMonous  cnminals  that  were  ever  brought  be- 
ftre  a  coart  of  justice ;  and  yet  there  is  one 
dreumstanceof  those  trials,  quoted  in  tbe  very 
M  which  Mr.  Justice  Powys  mentions, 
whieh  was  never  practised  before,  and  lam 
nie  sever  was  since ;  that  is,  the  judges  who 
vera  to  try  the  criminals,  and  the  king's  conn- 
rI  iibo  were  to  prosecute  them,  met  and  con- 
mlted  together  to  form  and  fix  the  accusation. 

But  if  it  is  your  lordship's  pleasure,  1  shall 
ipeik  no  further  to  that  matter. 

L  C,  J.  You  have  the  opinion  of  the  Court, 
tad  I  dare  say  it  is  your  own  opinion ;  and  as 
ilie  resolutions  are  so  positive,  it  iii  not  for  us  to 
Bake  iodictments  at  this  day. 

Mr.  Hungerford.  1  shall  not  press  it  any 
fsitber.  There  is  another  thing  arises  upon 
aoottier  overt  set  laid  in  the  indictment,  that  is, 
'  Mlicavit  quoddam  scriptum,'  &c.  1  appre- 
bcudtfae  substance  of  the  <  quoddam  scriptum,' 

tt  to  be  mentioned  in  the  indictment. 
C.  J,  ft  is  nnentioned  in  effect,  that  it  way 
teeidte  people  to  a  rebellion  and  an  insusrec- 

MB. 

Hr.  Hungerford,  Your  lordship  will  obseire, 
^  tbe  criminal  words  in  the  *•  scriptum '  are 
M  mentiotted  in  the  indictment ;  and  by  tbe 
tie  given  by  all  the  judges  of  England  in  Dr. 
Sadttverell's  case,  in  all  accusations,  whether 
iyiofbrroation  or  indictment,  the  words  sup- 
pled to  be  criminal  ought  to  be  inserted ;  and 
nee  that  is  not  done  in  this  case,  the  overt  act 
ii  Dot  well  laid,  and  the  judgment  ought  to  be 
mated. 

L  C.  J.  You  know,  Mr.  Hungerford,  if  but 
Meorert  act  is  well- laid  and  proved^  it  is  suf- 
ficient. 

I  don't  know,  I  was  sorry  you  forced  me  to 
KSKttber  what  I  would  willingly  have  forgot 
IreoM^mber,  on  that  occasion,  you  was  plei^ed 
toconpare  it  to  a  balbd,  which  is  an  exnres' 
Ml  that  ought  not  to  be  used.  Is  that  a  tnbg, 
*be8  a  prisoner  ia  on  trial  for  his  life,  and  a 
iMItcmf  insurrection  is  intended  against  the 
^nf,  to  be  treateil  in  so  ludicrous  a  manner  ? 
It  ia  bid  as  an  overt  act  of  treason,  and  what 
itan  oveit  act  of  treason,  if  a  man's  publishing 
jjtnutorotts  libel,  and  exciting  persons  to  a  re- 
Mlion  and  insurrection  against  the  king  is  not  P 
"^  is  undoubtedly  so :  and  when  we  are 
l^eii  this  coDtklerBtion,  to  compare  it  to  a  bal- 
M,  and  sa^  ha  might  as  well  publish  a  ballad, 


and  lay  it  as  an  overt  act  of  treason  in  the 
indictment:  it  is  an  expression  that  ought 
not  to  be  used^  and  I  was  very  sorry  yon  did 
use  it. 

Mr.  Hungerford.  I  am  sure  I  did  not  saT 
he  might  as  well  publish  a  ballad  and  make  it 
treason  ;  1  have  a  greater  duty,  and  a  more 
tender  regpard  to  his  sacred  majesty,  and  the 
quiet  of  bis  kingdom  and  oeople,  than  to  ex* 
press  myself  so.  What  1  then  observed,  as 
near  as  1  can  recollect,  was,  that  there  were 
but  few  minutes  to  transact  the  business  at  the 
Green  Man ;  that  what  was  done  could  not 
amount  to  the  publishing  of  a  declaration,  when 
there  was  nothing  done  hot  a  man's  reading  te 
himself:  I  knew  the  whole  aocusation  did  turn 
upon  that  transaction  at  the  Green  Man ;  and 
ia  service  to  my  client,  I  thought  it  my  bua« 
ness  to  make  it  appear  as  inconsiderable  as  I 
could  ;  and  if  in  this  I  have  offended  your  lord* 
ship,  or  the  Court,  1  am  hterttly  sorry  foir  it^ 
and  beg  their  pardon. 

M  r.  Keteibey,  1  f  your  lordship  please  to  fa- 
vour me  with  a  few  words. 

I  shall  be  very  tender  of  offering  to  yoor 
lordship  any  thine  on  thw  indictment,  which 
hath  been  over- ruled  in  any  of  the  cases  where 
I  have  been  before  concerned ;  whether  con- 
spiring to  levy  war,  unless  war  be  actually  le- 
vied, is  an  overt  act  of  high  treason,  was  men- 
tioned on  the  trial  of  Dorrel,  Gordon  and  Kerr, 
and  I  think  took  that  among  other  exeeptioos 
in  arrest  of  judgment,  which  were  not  allowed ; 
but  the  statute  of  13  £liz«  can.  1,  was  not  at 
that  time  mentioned ;  and  I  have  some  other 
matters  to  offer  on  that  head,  if  it  is  now  open 
to  me. 

L.  C.  J,  Consider  a  little  bow  tou  treat  the 
Court ;  the  objection  hath  been  solemnly  taken 
in  this  Court,  argued  and  adjudged  by  this 
Court,  and  now  you  come  to  arraign  that  judg* 
ment  that  was  then  given. 

Mr.  Keteibey.  I  shall  go  off  from  that,  and 
say  no  more  upon  it,  aince  your  brdship  is  of 
opinion  that  it  is  a  point  settled.  But,  my 
lord,  I  must  beg  leave  to  take  notice  of  what 
Mr.  Attorney  has  observed  relating  to  the  ^we 
overt  acta  laid  in  the  indictment,  and  submit  te 
your  lordship ;  for  I  don't- know  that  it  was 
ever  determined  otherwise,  hot  that  if  one  of 
the  overt  acta  appears  to  be  bad,  judgment  must 
be  arrested. 

L.  C.  J.  Alas !  quite  the  contrary :  I  beliere 
you  will  find  in  Rookwood's  trial,  which  yoa 
nave  in  your  hand :  there  it  is  said,  if  one  overt 
act  held,  the  indictment  is  good. 

Mr.  Keteibey,  If  I  am  not  mistaken,  hi  sir 
John  Freind's  case,*  it  was  not  so:  we  canH 
take  upon  us  to  say,  that  all  the  overt  acts  are 
wrong.  Is  it  not  like  an  action  in  a  civil  case, 
where  there  are  several  counts  in  the  delara^ 
tion  f  If  there  be  one  wrong,  tliat  will  stay 
judgment  for  the  whole. 

£.  C.  J.  Because  it  is  an  entire  declaration  ; 
and  the  jury,  instead  of  giving  damages  on  one 

« 

.  f  See  the  Cas^^  vol.  13,  p;  li 
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bectose  my  eonnael  have  i^ven  it  up.  Bat 
•Aer  yoor  lordsbip  hath  paoed  seoteooe  opoa 
me,  1  hope  and  desire,  for  the  sake  of  other 
people  more  tbaonnyself,  those  that  I  have  bad 
▼ery  great  dealiogs  and  oorrespendeooe  with, 
parti^darly  my  lord  Loodonderry,  aad  several 
others,  that  I  would  do  jusiiee  to,  that  your 
lordship  w.oold  give  me  a  reasomiMe  time  to 
make  up  their  acooonts ;  aod  when  that  is 
'doue,  I  hope  your  tordship  will  give  me  still  a 
farther  time  to  make  up  that  great  aooount 
which  1  have  in  another  place :  When  this  is 
done,  if  his  majesty  dotn  not  think  fit  g^- 
ciously  to  coniiaue  me  in  this  world,  I  will 
dare  to  die  like  a  gentleman  and  a  Christian, 
not  doubting  butthat  I  shall  meet  with  a  doable 
portion  of  mercy  and  justice  in  the  next  wwld, 
though  it  is  domed  me  in  this. 

X.  C.  J.  Christopher  Layer,  you  have  been 
indicted,  and  after  a  long  examination  and 
fiur  trial,  have  been  convicted  of  high*treason 
in  compassing  and  imagining  the  d^th  of  the 

king. 

You  have  had  all  the  indulgence  and  ad- 
▼antsge  that  the  law,  would  allow  you.  You 
have  bad  oooasel  assigned  you  of  your  own 
obusiog  to  advise  you  preparatory  to  your 
trial,  and  to  assist  you  in  making  your  defence 
at  your  trial. 

These  counsel  have  been  permitted  to  say 
whatever  they  thought  proper  for  your  service ; 
and  I  heartily  wish  that  I  could  say  that  they 
had  not  exceeded,  that  they  had  not  taken  a 
greater  liberty  than  they  ought  to  have  done; 
but  however  that  was,  the  Court  thought  fit  to 
permit  it  in  them,  that  thejr  might  not  be  dis- 
couraged in  offering  any  thing  that  was  proper 
hii  your  defence ;  we  did  not  censure  it  then, 
on  tnis  oonsideratioa. 

The  jury  that  have  found  yon  guilty,  are 
each  as  may  be  jastly  said,  you  yourself  ap- 
proved  of;  for  thougn  the  law  gives  you  a  li- 
oerty  ofchallengiufffive-and-thirty,  you  chal- 
lenged but  four-and»thirty  ;  so  you  allowed  the 
rest  to  be  an  indifferent  jury  to  pass  between 
the  king  and  you  as  to  yoor  life  and  death. 
.^  The  evidence  on  which  you  have  been  con- 
victed, is  the  clearest  aod  plainest  that  ever  I 
beard.  Your  personal  conferences  with  the 
Pretender  at  Rome ;  your  constant  correspond* 
ence  with  him  and  his  agents  afterwards; 
the  scheme  yon  had  formed  for  the  executing 
this  treason ;  your  confession  of  the  greatest 
part  of  it  before  the  lords  of  the  council; 
and  at  last  your  flight  when  in  the  hands  of 
justice,  out  of  a  window  two  pair  of  stairs,  and 
the  endeavours  you  used  when  retaken  to  cor- 
rupt and  prevail  with  those  that  took  you,  by 
rewards,  to  let  you  go  off,  these  are  matters  so 
▼erv  clear  and  plain,  and  did  concur  so  exactly 
with  the  evidence  of  the  witnesses,'  that  it  did 
not  rest  on  their  credit;  the  only  question  was, 
whether  the  jury  did  believe  what  you  your- 
self had  declared  on  your  examination  before 
the  lords  of  the  council,  and  by  the  SScheme 
that  was  found  in  your  custody  ? 

This  being  the  nature  of  the  evidence,  I 


most,  according  to  what  is  osnal,  pot  yoa  in 
mind  of  the  horrid  wickedness  yon  hare  beta 
found  goilty  of. 

The  first  matter  projected  to  be  done,  was 
to  seize  the  Tower  of  London,  to  set  a  guard 
at  the  Exchange  and  other  places ;  to  aeize 
the  Bank,  and  take  from  thence  what  money 
you  had  occasion  for;  by  which  the  whole 
citj^  of  London,  and  in  consequence  the  whole 
nation,  would  inevitably  have  been  involved  in 
bhKNl  and  confusion  ;  this  was  to  have  been 
the  first  fruits  of  t^iis  projected  Scheme. 

The  next  step  to  be  taken  by  this  execrable 
Scheme,  was  to  seize  the  sacred  person  of  the 
king :  a  king,  who  during  the  whole  coarse  of 
hb  reign  bath  been  the  most  religious  observer 
of  our  laws,  the  most  careful  preserver  and  pro- 
tector of  .all  our  civil  and  religious  rights,  and 
the  most  merciful  prince  that  ever  sat  on  the 
throne  of  these  kingdoms ;  yet  this,  this  most 
excellent  prince,  was  to  be  seized  and  made  a 
sacrifice  to  popery  and  arbitrary  power. 

The  next  step  to  be  taken,  was  to  seize  the' 
prince  ;  and  when  that  was  done,  nobody  can 
doubt  but  the  young  prince  and  priocessea 
must  and  should  have  followed  the  fate  of  their 
lather:  So  that  the  project  must  aod  would 
have  ended  in  the  destruction  of  all  the  royal 
family  on  this  side  the  water;  and  when  that 
was  done,  it  was  thought  it  would  be  an  easy- 
matter  to  set  the  Pretender  on  the  throne. 

litis  being  done,  the  king  and  the  royal  fa-' 
mily  destroyed,  and  the  Pretender  advanced  to 
the  throne ;  what  the  nonsequeace  of  that  muat 
and  would  have  been,  is  obvious  to  every  body  ^ 
it  must  have  ended  in  the  entire  destruction 
and  dissolution  of  our  most  happy  establish- 
ment and  constitution ;   the  happiest,  I  thiok^ 
that  ever  any  people  enjoyed ;  it  must  have 
ended  in  the  destruction  of  our  laws,  our  U. 
berties,  our  religion,  and  the  church  of  En^« 
land  as  by  law  established  ;  and  we  must  have 
become,  from  the  most  happy,  the  most  miser- 
able people  on  earth. 

These  horrid  and  execrable  designs  are  so 
very  heinous  in  themselves,  that  they  hardly 
wilt  admit  of  any  circumstance  of  aggravation  : 
But  1  must  say,  1  can't  avoid  saying,  that 
there  are  circumstances  with  respect  to  you, 
that  make  them  more  heinous,  if  possible,  Voti 
were  bred  up  to  the  law,  and  you  roust  he  8up->- 
posed  to  know  the  excellency  of  our  happj^ 
constitution  and  government,  and  the    la^wr^ 
which  you  professed,  which  makes  your  crim^ 
much  the  greater. 

Another  matter,  which  is  a  great  aggravatioa 
of  your  offence,  is,  that  you  were,  or  at  leaai 
professed  yourself  a  Protestant,  and  a  meinb^ 
of  the  Church  of  England,  whilst  you  eu^^a^of 
yourself  in  measures  which  must  inevitab^ 
nave  destroyed  that  church  which  you  prof  (a|| 
yourself  a  member  of. 

These  are  the  .treasons  which  yoa  are  con 
victedof ;  and  being  so,  the  law  adjudi^eo  yo 
not  fit  to  live  ;  aod  the  judgment  of  ttie  lavir  i| 
and  it  is  considered  by  the  Court,  that 

*  You»  Christopher  iiayer,  be  led  to  the  pla« 
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'  fitHB  whenoe  ymi  ctme,  and  from  thenoe  yoa 

*  are  to  be  drawD  to  the  place  of  ezecation,  and 

*  there  you  are  to  bebangC^I  by  the  neok*  but 

*  not  tin  yoa  are  dead,  but  ybo  are  to  be  cut  down 
*altfe,  asd  year  beweia  td  be  taken  out,  aad 
*banit before  yoor  face;  year  head  is  to  be 
'  •awiiad  from  yoair  body,  aad  your  body  to  be 
<  difided  into  four  ooartera ;  and  that  voar 
'  head  and  qvarten  be  dispoM  of  where  his 
•imeacy  shall  think  fit' 

Then-tbe  priaooer  was  oanried  back  to  the 
Tower  of  London ;  but  on  Wednesday  No- 
▼enber  S8,  the  attorney  and  solicitor  fl^eneral 
BBOved  for  a  rule  for  his  execution,  and  that  the 
Gtart  woaM  appoint  a  time  and  place  for  that 
^~  it\  and  said,  that  the  cftiief  desigfh  oFexe* 
raeh  eriemnab  was  to  be  an  example  to 
not  to  offend  in  the  like  manner,  avd^  to 
Akwi  from  committing  treason ;  and 
they  niored  that  the  execntion  might 
ht  in  Middlesex  thongh  t<ie  lact  was  done  in 
Essex,  and  said,  that  there  were  many  preoe- 
dkato  Ibr  cseeotiiiff  cnmionls  in  simb  plaees  as 
Ais  eonrt  should  think  preper. 

Thereopon  the  Court  asked  the  derii  of  the 
Cfown,  if  he  knew  any  snch  precedents,  who 
vepiied,  that  one  Fitzpatiick,*  who  was  an  as- 
■sMstff  with  the  lord  Audfey,  was  executed  in 
Middlsaex  for  a  fact  committed  in  Wiltshire, 
and  two  other  late  precedents  of  the  same 


80  a  role  was  made  to  the  lieutenant  of  the 
^Wer,  to  deliver  the  prisoner  to  the  sheriffs  of 
Lsndon  and  Middlesex;  and  another  rule  to 
Ihe  aaid  sherifls  to  execute  him  on  Monday 
December  the  18th,  at  Tjburn. 

Then  the  king's  counsel  mored  the  Court  to 
tftar  the  rale  made  the  day  before,  for  Mr. 
Horgaa,  the  clergyman,  to  attend  the  prisoner, 
Ibr  that  he  was  taken  into  custody  upon  sus- 
|ieioo  of  treason,  and  had  given  bond  to  appear 
n  eoait  this  day. 

The  Court  answered,  that  any  cTefgyman 
sboatd  be  admitted  to  the  prisoner,  who  was  a 

SiSD  of  known  honesty,  integrity,  and  learn- 
,  bat  not  such  who  might  harden  him  in  his 
|Mity  in  his  last  moments;  so  two  more 
deigymeD  were  joined  in  the  rule,  and  the 
e■l0^twio  strtick  out. 

Aflerwards,  and  on  that  very  day  belbfe  he  wfts 
tob^  executed,  he  had  a  respite,  and  there  being 
mmt  ophuons,  that  he  could  not  be  executed 
by  tirtueof  any  warrant  aigtted  by  the  king; 
bat  Unt  a  new  rnfe  must  be  made  m  the  Court 
af  KidcVbenoh  for  his  execution,  he  was  ac- 
csifia^y  brought  to  the  bar  in  Hilary-term 
^~*  WMg,  and  ft  rote  was  made  for  his  execu  - 
^n  the  srth  of  March ;  bitt  before  that 
hit  precorsd  another  respite,  and  after- 
I  aiNHber  rale  w&s  made  to  execnto  him 
m.  the  17th  diry  of  May  following,  which  was 
daae  aecbrdingly .f  He  made  ashort  speech  to 
the  asmstints,  whmn  he  avowed  ttie  principles 

*  See  his  Case,  vol.  3,  p.  410, 
f  See4£laduComfB«  464* 
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for  which  he  soffered,  recommended  the^  in« 
terest  of  the  Pretender ;  and  delivered  a  paper 
to  the  ttnder-sbBi;ifl^  and  also  another  to  a  friend 
of  his.  Bis  head  was  afterwards  Citrried  to 
>fewg:ali|,  andj  was  this  next  day  lixt  upon 
Temple-bar ;  but  his  quarters  were  delivered  to 
faia  mends  ;  who  took  care  to  gei  them  de- 
cently interred.  The  paper  above-mentioned 
was  ittchised  in  a  cover,  superscribed, 

To  Mr.  Walter  Price,  Under-sheriff,  at  his 
bocKe  in  Cast9e-Yard,  m  HoH)ora;  and 
was  as  fbllowab,  vi2. 

Mr.  Sheriff;  I  having  previously  resolved  to 
employ  all  the  time  allowed  me  at  the  place  oif 
execution,  in  devotian^  and  making  my  peace 
with  God,  through  the  all-sufficient  merits  and 
mediation  of  my  gracious  Saviour,  I  bave^  in* 
stead  of  any  speech  I  could  make  to  the  spec- 
tators, on  this  unfortunate  occasion,  comnutted 
my  last  thoughts  of  all  worldly  affairs  to  writ- 
ili^,*  while  I  had  some  intervirisof  time  for  so 
doing ;  and  have  sent  two  authentic  duplicatea 
thereof,  with  my  hand  subscribed  to  the  bottom 
of  each  sheet,  to  two  trusty  friends,  to  testify 
thereby  to  the  world,  in  due  time,  and  as  00- 
casion  offers  the  true  principles  of  both  m  v  re- 
ligion and  loyalty,  as  well  as  the  unparalleled 
hardships  and  injustice  I  hsTe  lately  met  with ; 
Ibr  which  I  pray  Qod  fbrgive  the  authors 
thereof. 

And  to  the  end,  that  none  of  my  friends,  wlm 
had  access  to  me  ^ince  1  was  deotenced  to  die, 
may  be  liable  to  come  into  any  trouble  upon  thfe 
score  of  publishing  my  said  writings,  I  sent 
the  draoKhts  tliereof  sealed  up,  together  with 
draughts  of  two  several  letters  directed  to  cer« 
tain  persons  in  Ihe  administration,  to  one  of  my 
friends  abovementioned,  desiring  him  to  copy 
them  all  over  fair,  and  return  them  tome: 
And  then  I  subscribed  them,  and  returaed 
them  to  my  friends,  withont  letting  the  bearek4, 
first  or  last,  know  any  thing  of  the  contents.  ^ 

So,  toking  leave  of  this  vain  world,  God  in 
mercy  receive  ray  aottl !  Amen.f 

CumsTOPaBE  Latbe* 


There  is  a  sloryi  that  Liayer's  head,  having 
fiillea  from  the  top  of  Temple  bar,  where  it  hsid 
been  placed,  'was  picked  up  by  an  attorney  of 
the  name  of  Pearoe,  who  was  an  agent  for  the 
non-jurom ;  thai  Dr.  Rioliard  Rawlioson,  the 
antiquary^  for  a  large  price  obtained  it  froai 
Pearoe,  preserved  it  aa  a  piecioni  relic,  and  Imt 
his  will  caoied  it  to  be  buried  in  his  right  haad. 
Another  version  of  this  legend  relateSi  thai 
instead  of  Layer's,  another's  head  was  knpeaed 
on  Rawliasoo.  See  Nichols's  Literary  Anee; 
dotes  of  the  eighteeBth  century,  tqI.  5,  p.  497, 
art.  RawlinaaB. 

For  the  proe4edf  oga  In  the  House  of  Lorda 
respecting  the  printing  of  this  Trial,  see  Pad. 
Uist.  voL  8,  p.  64,  tt  ley* 


•*** 
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letfthe  lords  of  tUt  eoomair, «« VlMl^li^lMid 
boon  OMpIo^  ^y  e«ovg«  KoMy ,  omI  OM  Wftt- 
Mb,  whom  bo  took  to  bo  tboloto  eari  monlioli 
mmIi  who  was  m  Eof  kod  last  apniigfi  to  dvow 
iif  three  aovopol  inoflMNiolii  to  the  fogent  of 
ranooy  toiolioit  him  to  oaod  Ibrcos  tothe  oo- 
■wtittco  of  tho  coMpiratDFi.  Tbot  the  lul  of 
Ihooe  Momorialo  wos  dfowd  iif  in  J^toomber 
J99I,  ood  ooatamed'  a  dtemand  of  5,600  naoo, 
to  bo  MDl  over  by  the  ngeU  to  ioTodo  Iboae 
IdofpcloBia.'' 

.  Thio  ia  copibrwMid  by  nOqiMatioDablo  adiieoa 
ftoM  France,  tb«  19tb  of  April  kal,  id  wbiob 
It  is  ospreMlr  attrmod,  «*That  repeated  af- 
plioalioB  bad  been  made  to  the  regent  Ibr  aoue 
lime  pasti  to  fomiBh  only  a  iHidy  of  9,00(^  men, 
W  the  help  of  irbiob  the  coosptrators  made  i» 
dMt  bol  to  bo  able  to  plao&the  PMender  on 
tho  throne." 

Layer,  at  bia  examinatioB  before  a  oommitte* 
of  lorde  of  the  cooncil,  oonfessed,  *«  i%at 
beinff  ift  diacoarso  with  lord  Orrery,  toon  after 
hie  irat  aoqnaintanoe  with  him,  (which  was 
befiira  the  encampment)  lord  Orrary  said,  no- 
thing>  could  reKe?o  the  nntion,  bot*  a  reatora- 
tion ;  and  that  he  wouU  be  gkd  if  be  could 
contribute  to  brinf  it  about :  that  it  rant!  be 
done  by  foreign  forces-,  and  could  be  done  no 
other  way.  That  he  often  asked  lord  Orreiy, 
what  methods  they  had  taken  to  procure  tbem  f 
Mat  hnrd  Orrery  said,  they  liod  friends  abroad 
that  bad'  made  npplicatioD  to  the  regent  for 
assistance  to  bringf  about  a  roTolution;  but 
hedoea  not  know  whom  his  lordship  meant ; 
general  Dillon  might  be  his  correspondent  for 
angbt  he  knew :  that  lord  Orrery  likewise  told 
him,  the  regent  might  be  brought  to  irinfc  at 
anything,  but  was  so  perfidious  that  he  was 
not  to  be  trusted ;  and  that  the  French  had 
made  a  tool  of  the  Pretender." 

Layer  repeated  the  same  in  part,  at  two 
other  exammatiotts  before  bis  trial,  and  has 
aiaoe  oonfirmed  to  your  committee,  upon  his 
QBmmation  at  the  IWer,  "  That  lord  Orrery 
deolarad  bitnself  constantly  of  opinion,  that 
nothing  could  be  done  to  any  purpose  in  the 
Pretender's  tarour,  without  foreign  forees," 

About  the  latter  end  of  April,  a  letter  was 
larteroepted'  here,  comtng  from  Spain,  indosing 

the  copy  of  one  from  O to  L ,  which 

wiil'bo  shewn  in  the  sequel  of  this  Report,  to 
have  been  from  tho  late  dufteof  Ormond;  in 
which  Ormond  says,  "  Pray  tell  Mrs.  €hau- 
nontv  that  smoe  the  parliament  is  dead  and 
Ifone,  I  think  it  is  a  good  time  to  make  an 
efibrt,  when- the  elector  is  gone  to  Hanover,*** 
It  will.appear  from  the  sisquet  of  this  Report, 
tbot  by  Mrs.  Ghaumopt  is  prObaMy  meant  the 
Pretender. 

dttthe  93H'  off  April  another  letter  was  in- 
tercepted, signed  IStJT.  and'  directed  to  m. 
Jackson,  which  your  committee  have  gcwd 
reason  to  believe  was  from  the  bishop  of  Rb- 
chester  to  the  Pretendltr,  ks  wHl  be  shewii  \^ 
the  following  part  of  ^iF'  Report.  In.  Uns 
Utter  be  says,  « iA>twit69t^AdThg  thn  oppo^- 
^nm$j  is  tiafoed,  I  a^  wi*  yon  another 


■ny^oAohyforotlMfltti  oftb*  yonvtboiiffh 
not  perhaps  every  wi^  osi  h/mmiMt;,**'  XiSm 
letter  wa»  writ  on.  the  SOth  of  AnriU  wbeaqMiai 
of  the  electioDS  were  over,  and  oonasqjuently 
that  opportunity  was  elapsed. 
^  That  an  insurrection  was  thought  of  at  the 
time  of  the  elections,  is  farther  oonflroied  from 
the  following  pasticulars;  Layer  confrssed 
before  the  lords,  '*  that  Green  the  gunimitb 
being  in  company  with  lord  North  alter  dinner, 
and  talking  of  5,000  arms  and  7,000  arms  that 
were  ready,  said,  When  the  Westminstsr 
pereufH  if  tfaoy  had  had  ama!  Vfon 
laed  Noslh  intersapted  hi»»  and  aaii^ 
doaH  talk,  you  are  a  cltisaD^  yon  know  thevn 
aiwao  amsa;  but  that  the  man  insiated-tlisM 
j  ware  5,0M»anas  aeady  in  the  aty.'' 

Noynoe  deebsodi,  '^'VhatTho.eart8r,alask» 
made  two  eoqiedltaona  in  tho  aprinf  ^nring^ 
tho-eieelions)  one  into  Cenurall»  andrsnathsn 
iaan  tho  counties  of  Warmiek,  Nottingham^ 
IlevbyandStafibrd;  and  that  updn  Neynoe^n 
bhtfuing  the  riotous  condnot  at  the  Coveulsy 
obotion,  Carter  replied,  Hang  the  election,  yotn 
nooes  mw  follows  of  saoh  mettK  so 
traiaed,  so  fit  for  businem." 

Among  Mr.  Dennys  Kelly's  papws 
seued  an  axaet  liat  of  tho  quarters  of  all*  bin 
majesty's  forcM  in  Gteat  Britain,  about  the 
time  that  they  were  drawn  out  of  most  of  thw 
great  towns  and  barooghs,  on  aocamit  of  the 
eloothms. 

From  all  thsoo  dronmstanoaa  thn< 
see  raaaoB  to  oonolnde,  that  the  fimt  deagn 
to  have  been  eneontod  with  the 
foreign  forces,  at  tha  time^if  tho  elections;  tbnt 
the  Pretender,  the  Into  dnke  of  Osmond^  femd 
Orrery,  and  the  bishop  of  Roohooter,  wom  ni 
this  opinion;  that  memoriakwmpe  dmwn  nfi 
bore,  to  be  presented  to  the  regent  for  this  pni^ 
pose;  and  that  those  memorials  ware  aetuallw 
presented,  or  at  least  application  nmdn  to  tA 
regent  in  eonseuoenoe  of  tbens  by  diractioiiw 
from  persons  in  Enghmd ;  and  that  such  dla* 
positions  have  been  marie  for  this  enterprise  nt 
that  time,  as  broke  out  into  riota  at  some  of  the 
eleetions:  winch  must  bo  rilOwodtO' have  bona 
no  unfavourable  juncture,  for 'anoh  an  nllompt^. 
considering  the  discontenta  ocoastonsdi  fa|y  the 
late  South  Soaocbeme,  whi<di4he  ctnspiratOm 
have  all  along  flattered  themselves  they  shoull^ 
be  able  to  improve  into  a  spirit  of  rebellion;  and 
the  liberties  usually  taken  at  auoh^  a  asaaoo, 
when  all  the  freeholders  of  Bufflandlare  aooan* 
mrily  and'  legally  awambleJ  toga•be^  and 
when  the  whole  nation  is  too  apt  to  bn  in  a-  fhipa 
meat,  even  in;  the  quietest  tiroeo. 

This  demn  flailing,  on  aoeonat  (M  ^  is  van- 
sokiabte  to  believe)  oStheiooafspiniets'noC  hemf 
dUe  to  obtida  the  forces  they-scdiolted'  frond 
abroad*  and*Of '  theiv  bsin^  tbeibsehFen  Avida# 
ia<  opinion  as  to  the  titee  and*  manner  ofieneooa 
tion,  their  next  endaavnua  was  to  attempt  nm 
insurrection  at  -the  'time  wftenthey  so^poaadf 
bis  majesty  wonMl^  Ite'going'to  Hanoveh  '^ 

<ni»!t  realihr  of  ttpdMgtt  your*cbmmlltew 
baip&  fonnd  sural  evidtti^  tipw  ^^bnticnlf  UB^iM 
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MMci,  fct  they"  thiBk  flrmi^r  eoiiM  not  rctt- 
wnUy  beexpeclttf,  in  a»  afl^tr  wliere  it  wm 
•  modrtbe iafterest of  tbecomfiiratorv  t»  act 
fiih  tbe  utoioBt  csatioB  and  secrecy. 

It  has  already  been  obserredv  tbat  tlie  late 
dike  ofOrmond  thoogbt  tlie  lime  of  the  fcniff'a 

C'Bf  fiir  Germany  a  ftiTOonible  opportonity 
ndeinfipanelRMrt,  and- thael  the  person  who 
agns  1978,  says,  *'  Notwfthstttvdmg^  this  op* 
fortooily  is  elapsed,  f  ame  with  you  another 
ny  ofler  beibre  the  end  of  the  y^r,  though 
M  perhaps  erery  way  so  fkTottrablh.*' 

Layer  eonfcssod  to  tbe  hmis  at  two  sererai 
CBiniiiations  pvevions  to  his  trial,  and  has  stQce 
ooifinDedto  your  contmitteon  *(  That  he  made 
applieilioB  to  h>rd  Orrery  to  stand  god- father 
t»  U^  chtN'  Ihr-  the  Pretender,  intending  that 
An  narir  of  kindness  from  the  PNifindor 
dtod^aerre  as  a  credtetial'  to  lord'  Orrery  to 
Mm  htm  to  eonrerse  ilvely  with  hhn«  in  re- 
hlioD  to  tbe  P^retender's  affisgrs :  that  then*  ae- 
nrifttSBee  having  hegno  in  this  manner,  lord 
^thmy  sent'  to  him  to  enquire  into  the  Pre-' 
tndaHliehaTacter  and  qnahQcations,  and  asked 
kiDneferaVtimea,  whether  he  had' any  recom- 
Beo^tioo  from  the  Pretendler  to  any  person  ^ 
That  opon  his  answering  No ;  his  lordship  told 
lin,  diat  be  seemed  to  be  an  honest  man,  and 
people  of  bis  integrity  shoqid'  be  always  wel- 
cone  to  biffl,  whether  they  had  any  o^entials 
ff  no :  that  he.  Layer,  then  gave  his  lordship 
IB  aeeoont  of  what  bad  passed  between  the 
^MoidBr  and  liim  doring  his  slay  at  Rome, 
•ad  aaked'his  lordship  what  hopes  there  were  f 
"h  which  his  lordship  answeredv  that  there 
woe  hopes,  Ibr  all  the  nation  were  generally 
^  tbe  Pretender,  except  sucb  as  had  places,  or 
■OMy  doe  to  them  from  the  government. 
Tkat  bird  Orrery  farther  inid  hitn,  that  lord 
Horth,  air  Harry  Goring,  lord  Strafibrd  and 
sthcn  weie  going  to  do  a  rash  thing,  in  favour 
tf  the  Pretender,  which  he,  lord  Oirery,  was 

a  for,  becaase  it  would  prove  abortive,  and 
r  its  succeeding  another  time :  that  Layer 
■ked  him,  who  was  to  have  tbe  command  ? 
^  lord  Orrery  told  him,  he  believed  lord' 
Kirtb  and.  Qrey  was  to  b^jre  the  command; 
*4tbal  the  sud'lord  had  a  commission  from 
I^Fhetender;  that  tbe  lord  Orrery  caHedthaa 
^>ga  raah,^  because  not  dnlj^  concerted,  nor 
^Mted'by  ibreign  forces,  wtthont  which,  be 
*M(.be  thodgbt  they  must  be  more  than  mad^ 
Mto.bopetK»  dbaoy  thine  to  effbct  fbr  tbe 
*«*nMler^i  service.  Thatihe,  Layer,  the  ncx* 
gy  he  saw  lord  Worth  and  Aey,  which  was 
Mre  tie  encampment  of  the  trvH)ps,  aoqmintr 
«lhiv  with  what  Ibrd  Orrery  had  said  about 
vviaahDcss  of  the  design  ;  that  brd  Vorth. 
jjCbey  replfedy  lord  Orrery  waea  tiinorouac 
g>^»  M  waaalwayemakingdtfBaoiries,  ztrit 
tmo|erod#  of  his  own  brain ;  that  he  knew 
nor  idiould  know;  hut-  that  it  war  hifir 
OJiinions  the  fretender  miglU'  be 
'by  tlTe -people  of  EhffHDd;.withouttfae 
w  of  any  fbreign  rexee.  Tha^  he, 
^^  tallM  to'l«rd']^j^  ma  Cfrey  of  hi^ 
■"viip's  Ij^  geaml';  botiordflfhrth-said; 


he  was  net  pepnlar  enongh^,  thai  the  dMke  of 
OvDMnd  wonldho fit  fhr  it ;  and  if  they  ilad 
him  here,  his  kwdshi|>  believed  naost  of  thesol- 
diers  wooW  joi»  him :  that  he,  Layer,  conti* 
noed  1o>  pssss  lord  North  and'  €h«y  en  th^ 
heed,  by  telling  him,  thti  be  was  filler  hf  h 
general',  asfd  wae  popular;  the  said  tovd>an» 
aMaered^  no,  the  dote  of  OHnond  was  the  maw, 
he  was  *e  soldiers^  dlarlint^.  -  That  he,  Layer, 
oAen  taiiedof  thisaflbirto  Ihe'lOrdNorthybew 
ing  indooed  so  to  do,  by  the  impatience  be  ob^ 
aceved  in  hi«>  and  in-  lordi  Orrery,  that  somei> 
Ihinr  should' be  done." 

Matthew  Phinhett,  serjeant  of  invalids,  liali 
deposed  upon  oath,  <*  That  Layer  told  him  (in 
July  last)  that  the  doke  of  Ormond  would' come 
in  a  single  ship*  with  some  officers,  and*  that  h 
had  been  done  long  ago,  if  the  French  ambas- 
sador had  not  been  told  of  it^  who  tbld  it  agaitt 
to  the  htng.*^ 

It  a|»peavs  to  yonr  eomnittee  fmm  ievend 
depositions  on  oath,  as  well  as  from  inibrma^ 
lions  and  written  intelligence,  that  in  conse* 

Soense  of  this  design  of  minging  over  the  lat^ 
dke  of  Omond,  captain  Charliw  Ralsteadj  % 
Laneashive  maa  (wno  was  concerned  in  the 
insurrection  intendbd'  at  Oxford  in  the  vear 
1915,)  set  sail  fh>m  the  river  fbr  Bllhoa,  about 
thelflHi  day  of  Mureh,  173t-33,  onboaid  thd 
ship  Fhineas'Of  Bristol,  William  Arnold,  m8s*> 
ter,  with  a  provision  of  arms  and  powder  on 
board,  which  one  of  the  sailors  on  nis  exatni* 
nation  li^lared,  '*  He*  apprehends  to  have 
been  greater  than^  was  necessary  foi'  an  ordi- 
nary trading  voyage.  That  the  said  shin  was 
hireid  atlOCW.  freight  per  month,  300^.  oeing 
paid  in*  adduce  (as  Halstead  himself  owned  j 
and  had'  no  goods  nor  any  passenger  on  board; 
ezeept  the  said  Halstead,  who  went  by  the 
nanoe  of  Nowell,  and  was  known  to  the  roaster 
and'Sailbrs  by  that  name  only,  during  the  voy- 
age to  Spain;  That  the  said  ship  was  cleared 
at  the  costonK  house  in  ballhst  Ibr  Lisbon ;  but 
that  when  thev  came  into  the  bay  of  Biscay^ 
the  master,  who  had  orders  to  follow  N^welrs 
directions,  gave  private  instructions  to  the  pilot 
to^steev  to  BiHtoar;  that  they  arrived  there  on 
tbe  99th  of  Oftsreh,  O.  S.  and  that  Halstead 
went  on  shore,  and  lay  that  nizbt  at  MV; 
Brown's,  an  Irish  merchant,  and  the  next  day 
went  fbrward  towards  Bedrid,  being  furnished 
wMi  horses  by  the  said  Btown,  on  which 
journey  he  wee  absent  about  a  fortnight ;  that 
dtoring  his  absence,  a  report  was  current  all 
over  ^  town  of  Mlboa,  and  particularly  among 
theoonvente,  that  the  said  ship  was  come  tb 
fMch  ever  the  d\ike  of  Ormonil.'*  And  Tho« 
mas  Carter,  one  of  tbe  sailors  of  the  said  sfaipi 
ii4]0»  was  employed'  1^  Halstead'  to  widt  on  him 
a»a  servant  has'  deposed'  upon  oath,  **  That 
three  daye^aAer  the eaid  Nowell^a  return^  the 
diepenenthcMd^hhB  propose  to  go^tcthe  above* 
nmpedcafitatir AmoM'to carry  the  late dnkeof 
OHnond*and'fhur  other  passengers  to  England'; 
whioh*  the*  said  ca||ftaniii  Arnold  refusing  to  <iot; 
the*  said*  NhweW  insisted',  aaying;  the  ship  was 
hirso^tong'sn  he  paid^the  hireof  her>  anif  the 
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was(«t  and  victtelUiiff^andlbejf  bad  bifH)  womIb 
•upon  it.    Carter  lartber  depoaed,  that  Halalead 
jrecei  ved  a  letter  directed  to  oolooel  NoweU  But- 
.ler,  which  waa  the  name  the  said  NoweU  weot 
bv  when  be  waa  in  Spain.    Tfaat  when  the 
«bip  waa  releaaed,  they  |diad  off  and  on  .about 
four  hours  4>ff  St.  ^ndero,  expecting  somebodj 
to  oome  off  in  a  boat;  but  nobody  ooniin^»  and 
night  drawing  on,  they  made  the  beat  ioi  their 
wa;^  to  England,  and  arrifed  in  the  Downs  the 
begioniuff  of  4aly  last."    Allison,  who  came 
over  to  JBnglanda  pasaenger.in  ^  said  ship, 
has  deposed  upon  oath,  <•  That  he  left  Madrid 
on  the  4th  of  June,  N.S.  and  that  some  time 
before  be  came  away,  the  late  duke  of  Ormond, 
mho  had  resided  a  considerable  timeat  Madrid, 
had  sent  away  his  herses  and  equipage  from 
thence,  and  put  his  servants  oa  board-wages, 
and  that  it  was  reported  he  Waa  to  go  to  Ven- 
tosilla.    That  he,  Allison,  upon  his  ooming  to 
Bilboa,  fimnd  the  ship  PUneas  hound  for  Eng- 
land, but  atopt ;  that  he  ag[reed  to  take  his  pas- 
•age  on  boaid  her ;  and  going  to  the  oorregidor 
ofBilboa  for  a  pass,  he  mund  there  Mr.  Brown 
a  merchant,  and  one  who  went  by  the  namo  of 
Kowellj  that  Brown  asking  the  corregidor 
why  the  ship  waastopt?  He  said,  it  was  not 
the  ship,  but  NowelPs  person  that  was  detain* 
ed,  by  orders  from  Madrid ;  that  be,  AHiaon, 
h^urd  a  report  at  Bilboa,  that  the  Ute  duke  of 
Ormond  waa  on  the  coast  in  diagoise,  and  that 
NoweU  had  been  at  Madrid,  and  come  back 
agam  in  15  days;    the  expedition  of  which 
jooroey,  and  the  ship's  coming  in  ballast,  had 
raised  a  suspicion  in  Bilboa,  that  NoweU  came 
over  to  the  late  duke  of  Ormond,  on  account  of 
the  conspiracy.     The  sailors  observed,  that 
during  Noweira  stay  at  Bilboa,  brigadier  Carop^ 
hell  (a  person  concerned  in  the  Preston  rebel* 
lion)  was  frequently  on  board  with  him,  but  did 
not  care  to  own  bis  name."    The  same  parti- 
culars are  confirmed  by  letters  from  sir  An- 
thony Wescomb,  who  was  sent  to  Spain,  to 
gain  intelligence,  with  several  other  circum- 
ataaces  relating  to  ships,  arms  and  recruita, 
provided  for  the  Pretendier's  service  in  Sfmin. 

During  these  transactions,  colonel  Stanhope, 
his  majesty's  ambassador  at  Madrid,  who  does 
not  appear  to  have  known  anj  thing  of  this 
ship's  being  come  to  Bilboa,  having  received 
intelligence  from  other  hands,  that  £e  duke  of 
Ormond  was  preparing  to  set  out  for  England 
with  some  Irish  officers,  in  order  to  put  him- 
eelf  at  the  head  of  the  rebels,  obtained  orders 
from  the  court  of  Madrid,  to  hinder  the  late 
duke  of  Ormondes  embarkation,  as  will  appear 
more  fully  in  the  remaining  part  of  this  Re-; 
port. 

In  consequence  of  these  orders,  the  king  of 
Spain's  officers  came  on  board  the  ship,  ami 
laid  an  embargo  upon  her  for  about  a  fortnight, 
UU  Halstead,  finding  himself  disappointed  of 
bis  design,  agreed  that  part  of  a  cargo  of  wool 
and  iron  should  be  put  on  board  the  said  ship 
b^  Brown  and  Slinger ;  and  then  returned  to  I 
England  with  one  MaxweU,  whom  the  sailors 
undentood  to  be  a  relation  of  the  Ute  lord 


I  Marr's^  and  two  other  passengers,  and  arrived 
in  the  river  about  the  7  lb  or  8th  of  July. 

About  the  beginning  of  4!^lay,  a  letter  was 
intercepted  here  coming  from  Spain,  directed 
to  Mens.  Dumville,  procureur,  and  inclese«l 
under  cover  to  one  Wilmore,  at  Mr.  Stokoe'a 
bookseller  near  Charing  Cross.  Vi  bo  is  meant 
by  the  name  Dum?tlle»  the  committee  have  not 
been  able  to  discover. 

In  this  letter  was  enclosed  the  copy  of  a  let- 
ter, which  the  oom^nittee  have  reason  to  be- 
lieve was  from,  the  late  duke  of  Ormond  to 
some  persons  abroad,  the  initial  letters  of  whose 
name  is  discovered  by  the  decypberers  to  be  L^ 

The  letter  to  Dumville,.as  well  as  the  copy; 
of  the  late  duke  of  Ormond's  letter,  was  wn^ 
partly  in  cypher ;  and  among  the  words  out  (^ 
cypher  several  factitious  name^  were  ma4e  oae 
of,  which  the  cpmmittee  observe  is  the  casa 
also  in  several  others  of  the  intercepted  IsMm. 
referred  to  them. 

It  waa  reasonable  to  expect,  that  in  manag*. 
ing  correspondences  of  so  hazardous  a  nature, 
allsort  of  art  and  industry  should  be  used,  and 
all  the  help  of  cyphers  and  jasffon  called  in,ta 
disguise  toe  real  designs,  and  to  conceal  the 
true  names,  of  the  persona  conoerned,  in  order 
to  their  avoiding  the  danger  of  legal  conviction  : 
but  vour  committee  likewise  obsenre,  that  se- 
veral of  these  disguises  are  so  gross  and  ob- . 
vious,  that  they  quly  serve  to  betray  them*, 
selves ;  others  of  them  are  explained  by  tbo 
skill  of  different  decypberers,  agreeing  m  the* 
same  explication  ;  which  explication  is  again 
confirmed  by  facts  unknown  to  tt^ose  persons* 
at  the  time  of  the  decyphering.    Others  are 
explained  by.  cyphers  and  lists  of  fictitious 
names,  seized  op  the  conspirators  themselves, 
as  well  as  by  comparing  the  several  parts  of 
their  correspondence    together;    and  others 
again   by   direct  informations    upon    oath* , 
A  ad,  as  the  degrees  of  evidence,  in  a  search, 
of  this  nature,  must  be  various,  the  committee . 
have  taken  all  the  care  they  can  to  diatingaish. 
what  appears  to  them  fully  proved,  from  what 
is  supported  by  strong  and  probable  coqiectares 
only. 

In  this  letter  to  Dumville,  dated  the  S7th  of 
April  1723,  (N.  S.)  mention  is.  made  of  ita  be-^ 
ing  publicly  known  in  Spain,  by  letters  from. 
Bilboa  and  other  parts,  '*  That  a  ship  came  to 
Bilboa,  with  an  express  to  Ormond,  in  order  to. 
bring  Ormond  tp  England  ;  that  the  said  ex*, 
press  went  to  the  place  where  Ormond  was  ;.- 
that  this  made  s^  much  noise,  that  it  was  ne*  . 
cessary  to  send  to  England  with  all  poasiblo 
dispatch ;   that  a  ship's  coming,  with  ballast, 
only  gave  occasion  to  those  reports,  and  that 
in  order  to  stifle  Uiem  it  was  necessary  to  pat 
in  theahip  goods  for  England  ;  that  thia  would 
be  a  conaid^rable  expence  to  Tom,  who  hopes , 
that  friends  wiU  consider  it,  and  send  bina  i£ 
possibles  greater  supply  than  the  five  thou- 
sand pounds  that  ho  wrote  for  ii|  his  of  tb« 
6th  and  30th  of  Apfll ;  that  jLhe  biJla.naust  be 
sent  directljr  I^.B-f-**-,  and  may  be  bought  at 
the  Exchange  o/ l4>nde/i.^* 

4& 
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TlieeifimDittee  tire  of  opii^ion,  that  by  B.  19 
nrtfit' BrowD,  the  frbh  merdiant  at  ttilboa,. 
beeaaK  tiie  cargo  was  pot  on  board  by  the  said 
Brown  and  Slinger ;  and  it  appears  by  snbae- 
fieRt  letters  that  this  Brown  had  twdre  thoU'- 
iBdinnsin  bisei»U>dy  for  theserriceof  the 
Urte  dfike  of  Onnond.  It  is  also  proved  by  the 
■itorS)  that  Ualstead  was  frequently  in  com" 
HOT  with  ibis  Brown  and  his  nephews,  and 
Iqriometimes  at  bis  house.  ^ 

Who  is  meant  by  Tom  in  the  said  letter,  the 
eaanoittee  will  not  take  open  Uiem  to  deter- 
nbe ;  bot  they  believe  it  will  appear  probable 
to  the  House,  ffom  the  connexion  and  other 
drcooMttncesy  that  it  must  mean  the  late  duke 
tfOmiond. 

The  person  that  writes  this  letter  to  Dum- 
?ille,idds,  '<  That  since  Mrs.  Chanmont  can- 
MtneetOrmond  at  any  place  on  the  road,  it 
iiilnolotely  necessary  that  Ormond  should 
bre  as  good  a  preparation  oF  arms  as  can  be 
kid  (here,  and  in  order  to  make  it,  he  will  want 
BtremoDey  from  friends." 
The  tame  person  says,  that  he  had  that  day 

nmred  a  letter,  importing^,   "  That  M 

cnU  get  more  arms  if  he  had  more  money.'' 
The  oomraittee  are  of  opinion,  that  b^  M— - 
it  meant  Momm,  who  is  mentioned  m  several 
Icttera  from  Spun,  as  intendant  of  the  Pre- 
Mer^  ships  at  Cadiz,  and  active  in  procorin^ 
tiieera  and  arms ;  which  letters  are  confimMd 
W  the  teizure  of  the  ship  Revolotion  at  Genoa, 
«  which  it  appears  by  captain  Scot's  letter  from 
Ocnni,  that  Morgan  had  the  chief  care,  going 
by  the  same  of  Walton;  which  is  a^ain  con- 
finsedhy  a  letter  from  sir  Anthony  Wescomb 

The  person  that  writes  to  Bumville,  farther 
1^  **  That  Ortnond  hopes  Onslow  and  Haw- 
kjf  wDI  send  a  part  of  the  money  they  have 
lued  du«ctly  to  Ormond  ;  for  Ormond  upon 

^  hopes  of  H,  has  sent  credit  to  M ;  he 

"M  Damville  to  mind  this,  and  not  to  lose 
•■OBent" 

Whoare  meant  by  Onslow  and  Hawley,  the 
^"■nrittee  cannot  determine ;  but  they  are 
^dined  to  believe,  that  they  are  the  same  per- 
"■»!  who  in  another  letter,  enclosed  ta  Wil- 
■*«  soon  after,  and  writ  in  the  same  cypher, 
■Kfeand  br  the  decypherersto  have  the  initial 

■jtos  of  their  names  G and  N ;  in 

*hicfa  conjecture  they  are  the  more  confirmed, 
7*^her  seized  on  John  Plunkett,  in  which 
"^  w  names  beginninj^  with  G.  are  con- 
^^y<lesigned  by  fictitious  ones  beginning 
^  H.  the  letter  immediately  following  in  the 
ifhahet,  and  the  real  names  of  the  letter  N. 
■7  sdicrs  beginning  with  O. 

»  the  letter  to  Dumville  above-mentioned, 
*>•  eodosed  the  copy  of  a  letter  from  the  late 
"!*«  of  Ormond  to  L.  which  was  sent  to  Dum- 
gfess  being  in  part  an  answer  to  one  received 
VMi  bim ;  who  is  meant  by  L.  the  committee 
••**  determine. 

b  tUs  letter,  the  late  dnke  of  Ormond  men* 
J""  bis  baring  received  an  account  from 
^^-^  (funeral  JDillon  probably),  that  he  had 


I  procured  ten  thousand  arms,  and  advises  the' 
I  joining  stocks  with  ]>^ — ,  since  they  cannot 
have  vcfd'  many  arms ;  and  says  he  can  only 
depend  on  two  thonsand  arms  from  M-— — 
(Morgan  probablv) ;  but  that  he  could  have 
had  more  arms,  if  he  had  had  more  money. 

The  committee  observe,  that  this  account  of 

10,000  arms  procdred  by  D ,  and  of  9,000 

by  M ,  agrees  exactly  with  an  account  sent 

soon  after  fVom  Mr.  Stanhope  at  Madrid,  and 
confirmed  by  sir  Anthony  Wescomb,  tliat  1S,000 
arms  were  lodged  in  the  hands  of  Brown  at 
Bilboafi>r  the  Pretender's  service;  and  that 
Morgan  was  ordered  to  the  Bay  of  Biscay,  ia 
order  to  transport  the  said  arms  to  England. 

The  committee  take  notice  likewise,  that 
the  ver^  same  number  of  arms  is  mentioned 
in  a  letter,  writ,  as  they  have  good  reason  la 
believe,  by  OeeM  Kelly,  to  general  Dilloa'a 
secretary ;  and  me  arms*  are  uere  spoken  of, 
as  provided  by  Mansfield*a  velalions,  whk^h 
name  George  Kelly- explained  to  Neynoeta 
mean  the  late  dnke  of  Ormond. 

The  ctlrcnmstanee  af  Kelly's  oMBtioning 
these  arms  to  Dillon's  secretary,  makes  it  pro- 
bable, that  by  D.  in  Ormeod'e  letter,  is  meant 
the  said  Dillon,  who,  as  yoor  committee  ara 
informed,  is  an  Irish  Roman  Catholic,  and 
quitted  Ireland  on  the  capitulation  of  limeridk, 
and  is  at  present  a  lieutenant-general  in  the. 
French  serrioe,  and  haa  the  command  of  ona 
of  the  Irish  regiments  in  France ;  and  ha  ap- 
pears to  your  committee,  from  several  parts  of 
the  intercepted  correspondence,  to  have  tha 
chief  management  of  tha  Pretender's  afiairs, 
and  to  be  the  principal  agent  and  director  of 
carrying  on  this  conspiracy. 

Oirmond  in  his  letter  to  L-^— afterwards 
says,  '*  Thataince  the  parliament  is  dead  and 
gone,  he  thinks  it  will  be  a  good  time  to  make 
an  effort  when  the  elector  is  gone  to  Hanover ; 
and  adds,  I  hope  you  have  agreed  with  D- 
the  time  of  going  for  Bngland,  and  when  that 
is  fixed  between  Mrs  Chaomont,  and  D-  , 
^ou  will  let  Ormond  know  the  place  of  landing 
in  England.  I  desire  an  express  may  be  sent 
to  me,  with  particular  accounts  of  what  is 
agreed  on."  This^  the  committee  take  notice, 
agrees  with  Mr.  Stanhope's  intelligence,  that 
(^mottd  was  going  for  England,  and  likewise 
with  intelligence  sent  from  Rome,  that  tha 
IVetender  was  to  embark,  as  soon  as  two  offi- 
cers, relations  of  the  late  duke  of  Ormond, 
should  arrive  at  Porto  Longone ;  which  cir- 
cuoQstanoe  makes  it  not  improbable,  that  by 
Mrs.  Chanmont  may  be  meant  the  Pretender. 

In  the  same  letter  to  L ^  Ormond  says, 

**  I  have  ordered  H— 's  ship,  that  1  de- 
pended on,  to  return  to  England  ;  it  was  not 
proper  to  make  use  of  it,  lor  reasons  not  ne- 
cessary to  trouble  you  with.  There  was  no 
message  sent  by  him,  because  of  the  uncer- 
tainty of  the  time  of  his  getting  to  England." 

This  passage,  the  committee  are  of  opinion, 
evidentljr  relates  to  Halstead*8  ship.  Upon 
mentioning  his  sending  back  this  ship,  he  im* 
tnediately  adds,  «<  1  have  ordered  Mr««-^'s8kip 
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l»  ooflM  to  A^— )"  wbioh«gr««i  ea<sdjr  witb 
Mr.  SULiih9p6'8  acoottoty  4k^t  Blorgiii'ii  8hlpf 
were  •rderad  to  the  bay  of  Bmc^y^  to  ftraas- 
port  to  Evsiand  the  oriao  abote-meotiooed, 
togiertier  witb  Omood,  aod  what  Mcen  •ooiild 
be  got ;  Mid  it  aMooro  by  ouboeqiieBt  lettera 
from  fir  Aotbony  Wcooomb  at  Biiboa,  that  the 
nid  ships,  mider  the  GommaDd  of  MorgaOy.'dfd 
put  in  at  Sainto  Andero,  which  the  ooannittee 
understand  to  be  the  place  meant  by  Af-»--~,  to 
which  Ormoad  says  he  had  ordered  M— 'a 
ship  to  come.  Tlie  said  ships  having  |»ut  in  at 
Andero,  and  staid  there  fifteen  days,  is  again 
osofinned  by  a  letter  from  Genoa,  writ  by 
captain  Gardiner,  who  oommanded  the  ship 
Revolution  lately  taken. 

Soon  afier  this  letter  to  Damville,  another 
wias  intsrcefitsd  here  ooming  frpoi  Spain,  di- 
neeled  A  Monsieur  Dodswori,  not  si^ed,  en- 
closed under  cover  to  Wilmore  as  the  fonBer, 
and  writ  in  the' same  cypher ;  the  most  ma- 
terial paragraph  of  whinh  is  thus  expUioed  by 
the  decypnerers. 

^*  I  must  again  entreat  you  to  use  yonr  ot- 
mest  endeavoars,  to  get  the  6,000/.  from  ftiendn 
returned  to  O difectiy ;  the  hopes  given 

S)  G— toezpeeta  greatemn,  aadby  N— *-, 
at  he  had  raised  90,000/.  induced  O to 

snppljr  M*-*-«,  and  to  make  other  necessary 
pi^svisions.  If  that  nwey  be  sot  returned,  it 
will  fail  heavy  upon  O  ■  ,  and  he  will  be 
disabled  tipom  aaswering  the  expectation  af 
fiieada,  therefore  aoght  to  be  your  first  and 
greatest  concern.  All  ether  actions  are  trifles 
in  cemparisoa  of  it ;  for  the  hopes  of  success 
dspsBd  prineipaUy  on  O^^.  I  menlaoned 
this  in  former  letters,  and  friends  are  desired 
ta  velum  more  than  5,000/.  if  pomible..  If  tbey 
do,  more  arms  and  ammooition,  and  officers 
caa  be  had  here ;  and  the  end  of  raianfr  money 
by  friends,  is  to  procure  aniis»  ammunition  and 
officem." 

"  T6  whom  these  letters  were  writ  does  not 
appear ;  but  the  committee  obeerve  that  they 
are  writ  in  the  same  cjrpher  with  three  letters, 
which  they  have  grannos  to  believe  were  from 
the  bishop  of  Rochester.  They  observe  like- 
wise that  the  same  cypher  is  sometimes  made 
xmB  of  by  Geoige  Kelly. 

Mr.  Stokoe  the  bookseller  being  examined 
about  Wilmore,  under  whose  cover  these 
letters  to  Oumville  and  Dods worth  came  en- 
dased,  oould  give  no  other  account  of  him, 
but  that  he  was  one  who  eDoe  writ  a  letter  in 
his  shop,  and  desired  him  by  a  letter,  dated 
Epsom  the  first  of  MeiPoh,  1789,  to  take  in 
such  French  letters  as  should  come  directed  to 
him ;  and  by  another  letter,  dated  Harwich 
tba  Uth  of  May,  desired  him  to  take  in  no 
more ;  that  he,  Stokoe,  did  receive  two  letters 
fiam  abroad  so  directed,  which  were  fetched 
away,  and  paid  for  by  peiseas  to  him  un- 
known. 

That  the  late  dake  of  Orsaond  was  expected 
ta  head  an  insorreetioa  in  England,  ia  foithsr 
usafirtDad  by  the  follawing  particalani : 
Mayaaa,  opsM  faia  anami^atioa  befofa  a 


cammittae  af  Iwds  af  tha  cauocil,  declared, 
**  That  the  ficst  design  in  the  spring  was  ta 
have  been  exectited  io  Londoa  bj^seising  tha 
Tower,  aad  that  tbe  late  duke  of  Ormond  was 
then  to  have  landed  in  the  river  ;  but  npoa 
discovery  of  tbe  plot;  and  the  king's  not  gau^ 
beyond  sea,  it  was  put  off  for  some  time ;  that 
tbe  bishop  of  Rochester,  lord  Orrery,  lenl 
North,  aod  sir  Harry  GoriBsr,  were  tlie  ^n* 
cipal  leaders  and  directors  of  Uie  whole  deuga  | 
and  that  Watson  (whom  he  took  to  be  the  late 
earl  massbal)  bad  told  him,  lord  North  and 
Qfey  was  thought  of  for  the  command.'* 

On  tbe  90th  of  April,  O.  S.  iotelligeaca 
came  kwa  France,  '^  TlMt  tbe  week  befora 
the  late  duke  of  Ormond  had  made  applica- 
tion ta  the  regent  by  a  person  of  great  dia- 
tinctioa,  for  leave  to  pass  tlieeagfa  Franoe^ 
under  a  pretence  of  going  into  Italy ;  but  that 
tbe  regent  had  absolutely  refused  hijta,  and  at 
the  same  time  had  diapatcbed  the  necessary 
orders  to  the  frontiem  or  Sjpaio,  to  hinder  him 
from  passing  either  opeoly  or  in  disguise." 

On  the  9nd  of  May,  O.  S.  air  Luke  Schaub 
sent  advice,  **  That  one  Lesley  had  been  look« 
iag  out  for  lodgingB  at  Paris  ior  the  lateduka 
of  Ormond  t  and  on  the  9ih,  that  aldennaa 
Barber  carried  with  him  bills  of  exchange  for 
50,000/.  sterling  for  the  Pretender ;  and  that 
the  saose  sum  was  sent  to  Ormond  by  aaotber 
hand,  to  enable  him  to  make  the  necessary 
preparations  in  Spain  and  Italy."  The  oena<* 
naittee  observe,  that  this  agrses;  as  to  the  di- 
vision  of  the  money,  witb  a  passage  io  ane* 
ther  letter  from  Dillon's  secretary  to  Geoif^a 
Kelly,  dated  the  sscoad  of  May,  N.  S.  whiok 
will  he  farther  explained  m  its  proper  place. 

On  tbe  9Srd  ef  May,  0.a  sir  Luke  Schavb 
sent  advice,  *'  That  the  late  duke  of  Ormond 
was  to  set  out  from  Madrid  about  the  90th  of 
that  month,  with  his  fomily ,  without  its  beitiy 
known  whither  ha  was  goiag ;  that  it  was  ba* 
lieved  he  would  give  out  that  ha  was  foukg  to 
settle  at  a  certain  dbtance  frojn  Madrid,  not^ 
whence  he  might  steal  away  aflerwacds  «q- 
observed." 

On  the  3dth  of  May,  O.  S.  Mr.  Stanhope 
writes  word  from  Madind,  *<  That  having  Md 
intelligeoce  to  be  relied  on,  that  the  late  dnka 
of  Ormond  intended  speedily  to  pua  mto  Eiigf  • 
land,  with  a  great  number  of  Irish  offioera  at 
that  time  in  the  service  of  bis  Catholic  iiia« 
jesty,  in  order  to  put  himself  at  the  head  of 
the  rebels  there,  and  for  tliat  purpose  waa  t# 
set  out  Iram  Madrid  the  neaU  iJay,  under  pno* 
tence  of  going  for  the  rest  of  the  summer  to 
TentosiHa,  a  bouse  of  the  duke  of  Medina  Ceia. 
half-way  between  Madrid  and  Biiboa,  but  iei 
laality  to  be  thereby  readier  to  psas  to  that 
port,  and  with  less  suspicion  ta  embark  froaa 
thence  for  England,  whenever  matters  shoshi 
be  ripe  for  his  so  doing ;  he  made  applicatiom 
to  his  Catholic  nuutaty  by  the  maiquia  die 
Grimaldo,  for  orders  to  ne  seat  to  all  the  pasf 
of  Spaie,  to  prevent  tha  said  late  doka'a  am* 
barking  with  the   officers  abov»*maotianod^ 
and  reoaived  a  totter  fran  tha  nar^uia  4in 
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GouMMOfCieijpyof  wbich  kaooeieil  to 
Jqiort)  acunawlmg  hiis,  that  the  long  of 
6|paJB  luiid  directed  sucti.  OTden  to  be  istned, 
wl  was  letdy  on  all  oocaaiooa,  more  partica- 
juJy  pB  this  which  rcgarM  the  qaiet  and 
tefaiUitj  of  his  Britannic  miyosty's  hiog- 
ionsy  to  contribute  all  in  hw  power  towards 
Ui  majesty's  satisfaction." 

Annew  Pancier,  formerly  captain-lieutenant 
if  M  Cobham'a  dragoons,  has  deposed  upoO 
Mlb,  ^  That  being  grown  intimately  acqoaint- 
ci  with  Skeene  mow  in  custodv)  a  person  re- 
JUed  to  llarr>  and  engaged  in  the  rd)el)ions  of 
Proasn  and  Glensheild,  Skeene  began  to  ac- 
sBust  him,  about  June  last,  that  there  was  a 
scag[B  carrying  on  in  England  for  placing  the 
Pkeinder  on  the  throne,  of  which  he  at  diffe- 
ittt times  told  him  the  followiog  particulars: 
Thitsix  or  eight  battalions  of  Irish  foot,  double 
oieered,  were  to  have  come  over  from  Spain, 
which  were  quartered  upon  the  coast  of  Gaili- 
cii  for  that  purpose  ;   that  the  nine  Spanish 
nco  of  war  which  hare  Joined  the  Dulcli,  and 
ibar  more  to  have  been  mted  out  at  Barcelona, 
lad  three  at  Alicant,  (as  he  best  remembered) 
hing  in  all  sixteen  Spanisb  men  of  war,  were 
t»  Imto  been  employed  in  this  service.    That 
ibcie  troops  were  to  have  landed  either  in 
Ctrowall,  or  near  Bristol:    That  there  were 
40,000  stand  of  arms  in  Great  Britain,  part  in 
Swtland,  other  part  in  London,  other  part  in 
Biiitol,  and  other  part  in  Cornwall.  That  there 
vera  7  or  800  men,  with  officers  among  them» 
iiliondon,  subsisted,  and  in  readiness  for  such 
IB  oecaiion.     That  a  sum  of  S00,000/.  had 
kep  raised  by  contribution  for  carrying  on  this 
dttign,  and  put  into  the  management  of  the 
llUiop  of  Rochester,  who  with  Uie  lord  North 
ttd  Grey  were  the  Uttding  men  among  them ; 
aad  that  the  lord  Strafford  and  lord  Kinoule 
kMw  the  thing.    That  the  managers  of  this 
ifiur  in  Spain,  were  the  late  duke  of  Ormond 
isd  the  late  earl  marishal ;  and  those  in  France 
the  late  lord  Marr,  and  lieutenant  general  Dil- 
ho.   Thrt  tha  court  of  Spain  was  in  their  in- 
terest, but  as  to  the  regent  and  cardinal  Du 
Boia,  tfaev  could  not  tell  what  to  make  of 
then :  That  this  design  was  to  have  been  exe- 
coied  some  tinae  ago,  out  was  then  disappointed 
ky  the  regent :  That  the  tete  duke  of  tonond, 
tad  the  late  eari  marishal,  were  to  have  come 
vith  the  troops  heforemeptioned  from  Spain, 
«d  the  Pretender  about  the  same  time  was  to 
ittve  left  Rome  privately^  and  to  have  lain  coo- 
osled  somewhere  near,  from  wlftsnoe  he  would 
biTe  some  ttver  when  thena  had  been  a  fiiir 
pmpeet  of  success.    That  as  to  any  opposition 
they  could  expect,  we  had  but  14,000  men  in 
tU*  of  which  3,000  were  necessary  to  guard 
Uodoo,  3,000  more  Ihr  Scotland,  and  8,000 
ftr  the  garrisons;  so  that  the  remainder  would 
Mfcr  dare  to  attack  tho^  who  came  from 
flpik:  and,  in  the  confusion,  their  (meaning 
th»  Pretender's)  friends  wouhl  have  been  able 
hbavegot  together,  and  made  a  haad.    That 
h  the  oonduct  of  this  $iSkk  there  psssed  little 
h  Kritiug,  and  uoly  th»  ftur  hwdf  halim  n^ 
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tioned,  Tia.  the  bishop  of  Rochester  and  lord 
North  and  Grey  principally,  and  lord  Strafford 
and  lord  Kinoule,  were  concerned  in  the  vam» 
nagement  of  it  here.  That  the  business  was  to 
have  been  done  before  the  Dutoh  troops  could 
come  to  our  assistance." 

The  committee  have  laid  tbes^  several  parti- 
culars together,  though  of  different  dates,  that 
the  House  may  see  at  one  view,  the  reasoa 
there  is  to  believe,  that  the  late  dnke  of  Or- 
mond was  to  have  landed  in  England  with  offi« 
oers  and  arms  about  the  time  that  it  was  gene- 
rally supposed  bis  msje«ty  intended  to  go  to 
Hanover.  The  ressou  of  Ormond's  not  com- 
ing, is  sufficiently  explained  by  the  orders  is- 
sued at  Madrid  and  in  France,  by  the  king's 
not  going  abroad,  and  by  the  discoveries,  and 
disposition  of  tl^  forces  made  in  Enj^land. 
And  notice  is  token,  in  letters  to  one  of  his  ma- 
jesty's secretaries  of  state  from  Rome,  that  a 
person  of  great  distinction  at  that  place,  had 
declared  it  as  hb  opinion,  that  the  -grand  pror 
ject  formed  in  the  conclave  for  placing  the  Pre* 
tender  on  the  throne  of  .Britain,  wf|s  going  to 
be  put  in  execution  ;  but  that  the  same  person 
afWrivards  assigned  four  reasons  for  its  having 
miscarried ;  which  were  the  want  of  money, 
the  suspected  faith  of  the  regent,  the  want  of 
skill  in  those  who  were  to  conduct  it,  and  the 
pusilbinimity  of  the  Pretender,  who,  to  avoid 
nazarding  his  own  person,  proposed  to  send  hit 
child :  woich  last  particular  is  again  mentioMd 
in  another  letter  from  Rome. 

The  committee  now  return  to  shew  what 
other  evidences  they  have  before  them,  of  a 
design  laid  for  beginning  an  insurrection  in 
London,  at  the  time  when  it  was  supposed  the 
king  intended  to  go  to  Hanover. 

About  the  latter  end  of  April,  his  majeshr 
received  intelligence  from  abroad,  upon  which 
he  can  entirely  depend,  **  That  a  design  waa 
laid  for  bringing  in  the  Pretender,  which  waa 
thought  to  be  so  well  concerted,  and  condocted 
by  persons  of  such  experience,  tiiat  if  the  «ecret 
was  but  kept,  as  was  proposed,  the  success  was 
looked  upon  as  in&llible ;  and  that  it  was  to  be 
put  in  execution  about  the  end  of  April,  or  ba- 
^nninip  of  Ma^."  Tl^  original  letter  contain- 
ing this  intelligence,  has  been  communicated 
to  your  committee,  and  an  extract  of  it  is  an- 
nexed to  this  Report. 

On  the  a9th  of  April,  the  same  intelligenoe 
was  Repeated,  with  these  farther  particohuv^ 
<*  That  the  cons|urators  did  no  longer  think  it 
necessary  to  insist  on  foreign  assistence,  flat- 
tering themselves  that  great  part  of  the  king's 
own  forces  would  declare  in  their  favour. 
That  they  now  contented  themselves  with  de- 
airing  the  regent  shouhl  observe  a  neutrality 
between  bis  msjesty  and  the  Pretender  ;  aail 
that  lord  Lansdowne  was  to  prciMsnt,  or  caOK 
to  be  presented,  a  memorial  to  tlie  regent  to 
this  effect,  that  day  or  the  next.  That  the  d«« 
sign'  was  probably  to  be  executed  iirLondon ; 
that  the  Manning  of  May  was  the  time  fixed 
on;  and  that  the  Ptetandir  waa  speedil/ to  •«! 
out  for  Sittland." 
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Your  oommillee  do  not  find  that  the  above- 
>ioeDtioDed  memorial  was  preteiited  to  the  re- 
geot ;  bat  in  letters  from  Piankett  to  DiHon 
•Siey  find  the  -same  repeated  in  these  words ; 
**  If  the  regent  stands  neuter,  we  will  soon 
bring  the  law-sait  to  bear :"  whieh  Layer  ex- 
plained to  be  the  Pretender's  cause. 

On  the  34th  of  April,  O.  8.  Mr.  Davenant, 
his  m»esty's  minister  in  Italy,  sent  an  express' 
from  Kbme,  with  advice,  **  that  the  Pretender's 
adherents  were  making  preparations  in  Cadiz, 
and  other  ports  of  Spain,  for  an  attempt  on 
•England  ;  that  the  Pretender  was  speediljr  to 
embark  at  Porto  Longone,  and  was  retired 
from  Rome  for  that  purpose :"  And  it  appears, 
that  the  same  advice  was  soon  after  connrmed 
'to  his  majesty,  by  a  foreign  minister  residing 
in  England,  who  received  the  intelligence  from 
a  person  of  great  distinction  abroad,  and  com- 
municated it  to  bis  majesty. 

Onthe  <Hh  ofMay,  Mr.  Graufurd,  his  ma- 
jesty's resident  at  Paris,  writes  word,  **that. 
the  Jacobites  in  France  expected  soon  an  in- 
surrection in  England,  which  was  to  be  begun 
by  the  heads  of  their  party  here  soon  after  his 
.  majesty's  setting  out  for  Hanover,  and  was  to 
be  supported  by  Irish  ofiicers  and  soldiers,  who 
lay  ready  at  Cadiz,  besides  such  as  should  be 
able  to  pass  over  into  England  firom  France  by 
stealth  y  and  in  his  letter  of  the  S6th  of  May 
O.  S.  he  adds,  *'  that  the  grounds  of  this  ex- 
.  pectation  were  assiKaoces  giveu.from  England, 
that  the  conspirators  iwoula  immediately  make 
themselves  mastei*s  of  the  Tower,  and  city  of 
liOndon." 

This  intelligence  agrees  with  a  paper  deli- 
vered to  the  secretaries  of  state  of  July  last,  by 
one  of  the  lords  of  his  majesty's  council,  who, 
as  they  have  certified,  assured  them  that  a  per- 
son, whom  he  had  good  reason  to  believe  to  be 
'  deeply  coooerned  in  the  conspiracy,  came  to 
him  in  the  month  of  July,  and  brought  him  a 
paper,  which  he  afiirmed  he  had  copied  by 
stealth  out  of  the  scrutore  of  a  noble  lord,  whom 
.  he  refused  to  name;  and  that  the  said  person 
•  writ  out  a  fair-copy  of  the  paper  in  his  pre- 
-senoe,  which  cooiams  minutes  of  resolutions 
taken  at  a  consulution,  and  is  in  the  following 
:  words: 

''*'  R.  That  the  arms  be  dog  un  immediately, 
and  dispersed  in  small  parcels.  iWin  in  South- 
wark,  VVhitechapel,  Wapping,  Holborn,  and 
Smithfield.  March  into  city.  Possess  the  gates. 
Against  the  horse,  barricades  in  the  narrow 
vtreets,  especmlly  at  both  ends  of  Fleet-bridge, 
Shoe-laoe,  Fetter- lane  and  Chancery-lane. 
Possess  St.  Clement's  church- jard  by  a  pifHy 
from  Holborn.  A  strong  bamcade  in  the  nar- 
row part  of  that  street.  Line  the  two  first 
'  atones.  Bricks,  stones^*  &c.  may  be  useful  in 
the  upper  rooms,  and  may  be  thrown  by  women 
BDd  others  unfit  to  hear  arms.  Lighters  with 
ammunition  under  coals  lie  at  Blackfriars  and 
Millbrd-lane.  No  depeudanoe  or  assistance 
from  Westminster  and  toose  parts,  except  some 
few  by  water,  the  communication  being  cut  ofi*. 
Hessage  to  the  lord  mayor  by  three  lards. 


Prochmation  made  to  oblige  all  who  shaA^iiet 
come  in,  to  bring  in  their  muskets,  and  militia 
arms.  Declaration  ready  printed,  to  be  dis* 
persed  among  the  people.  Twenty-three  offi- 
cers of  the  Guards  to  be  depe'nded  on:  a  great 
many  others  well-afTecfed,  esfiectally'the  comi» 
mon  centinels.  Day  resolved  on  April  the  SOtb* 
R.  That  forty  determined  ptriHins  be  imme- 
diately pitched  upon,  armed  with  swords  and 
pistols,  to  execute  alt  orders ;  and  that  for  the 
subsistence  of  the  said  40  gentlemen,  money 
be  advanced  out  of  the  fund,  at  the  rate  of  7». 
per  diem  for  man  and  horse.  Commander  in 
chief  lord  N.  Time  seven  in  the  morning." 
«•  Dis:  C.  W.M." 

The  committee  make  nodonbt  but  the  Honss 
will  readily  observe  that  this  Sdieme,  drawa 
vp  in  April,  and  delivered  as  aforesaid  to  one 
of  tbe  lords  of  the  council  in  July  last,  has  m 
near  afiinity  with  that  of  Layer,  and  appears 
to  be  tbe  groundwork  of  it,  though  Layer  de* 
nies  his  having  ever  seen  any  such  paper  of 
resolutions,  or  having  receivedt  any  instructions 
relating  to  his  Scheme,  except  from  Wilson  « 
sui]g^eon,  Mivphey  a  physician,  and  White  « 
seneant. 

The  committee  likewise  observe  from  this 
and  Layer's  Scheme,  as  well  as  from  a  letter 
of  Sample's  (of  which  notice  will  betaken  in 
its  place),  that  the  involving  tbe  city  of  London 
in  blood  and  confusion,  appears  to  have  been 
nniversally  understood  and  agreed  on  amoDg* 
ail  the  conspirators,  as  the  first  step  to  be  taken» 
and  the  foundation  of  tbmr  future  hopes. 

By  another  paper  delivered  in  July  last  by 
the  same  person,  it  appears,  that  when  ttio 
stroke  was  struck  in  Lomlon,  there  were  to  be 
insurrections  in  several  counties  of  Eoglantl-; 
and  that  the  numbers  of  gentlemen  and  private 
men,  to  be  depended  on  both  in  London  and 
the  country,  were  computed  and  set  down:  an4 
the  committee  obser-ve,  that  tbe  extending  the 
insurrection  to  the  country,  afWr  London  was 
seized,  makes  likewise  a  p«rt  of  Layer^l 
Scheme,  and  Sample's  Letter. 

The  committee  fiirther  take,  notice  that  rn 
these  Schemes,  as  well  as  in  Pancier*s  Depo- 
sition mention  is  made  of  great  quantities  ef 
arms  concealed  for  the  use  of  the  conspirators  ; 
and  Layer  having  confessed  at  his  examinatioa 
before  the  lords,  that  he  supposed  there  were 
arms  provided,  and  that  Green  the  gsnsmitli 
being  in  company  with  lord  North,  bsd  omb* 
tionra  5,000  arms,  and  7»000  arms,  and  in- 
sisted, in  contradiction  to  lord  North  who  bid 
him  hold. his  tongue,  that  there  were  5,000 
arms  ready  in  tbe  city ;  tl>e  eomimttee  exa- 
mined him  partioularly  on  this  head,  but  conkl 
draw  nothing  more  from  him,  than  that  Green 
had  told  captain  Bonyn  at  lord  North's,  that  he 
coold  help  him  to  5  or  7,000  arms  at  an  hour's 
warning.  And  though  your  committee  is  fully 
satisfied  that  no  cane  has  been  wanting  else- 
where to  discover  these  arms,  and  -to  defeat  the 
conspiracy  in  so  ekstential  a  ctrcumstaooe  $  yet 
they  cannot  but  think  it  s  melaiiohely  eoatt« 
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denrtioB,  tbtt  tiwough  4be  detertniBeil  oImU- 
Mcyof  Uie  coos|Hrator8,  these  endeavours  have 
hsberto  proved  unsuccessful. 

Tbecoinmittae' observe  farther,  thai  in  the 
pipersf  retolutions,  mentioB  is  made  of  a  fund 
if  BODej  Dfovided,  and  of  a  pr^t  number  of 
temioed  persons  subsisted  in  London  for  tbe 
fvpoies  of  tbe  Conspiracy,  for  tbe  execution 
«f  vhich  a  day  was  likewise  fixed  on  and  ap- 
poioted,  and  the  commander  in  chief  known. 
ifl  vbich  several  partiealara  correspond  exactly 
ihli  tbe  iotellifence  received  at  tbe  same  time 
fioD  sbrsad,  with  Fancier's  deposition,  with 
vhatLaver  owned  lord  Orrery  had  told  him, 
Alt  he  believed  lord  North  and  Grey  iiad  a 
oonmission  for  commanding  in  chief;  and  with 
vliatNeynoewas  told  by  Watson,  that  lord 
Nffth  and  Grejr  was  thought  of  for  the  oom- 
Mod;  as  likewise  with  what  was  told  Matthew 
Phokett  by  Layer  and  John  Plunkett,  that 
krd  North  and  Grey  with  others,  were  ready 
^  bead  an  insurrection. 

Yoor  committee  having  thus  laid  before  yon 
Ae  general  evidence,  which  convinces  them 
tfaat  a  design  was  formed  by  persons  of  dis- 
liMtioD,  to  inrade  these  kmgdoms  with  a 
Mgn  force ;  that  being  disappointed  in  this 
opeetation,  they  still  persisted  to  make  an 
attempt,  with  such  officers  and  soldiers  as 
coold  be  nrocnred  privately  from  abroad  ;  that 
tkeiatedake  of  Ormond  was  to  have  landed 
far  this  purpose,  and  to  have  been  followed  by. 
Iks  Pretender  ;  Ihat  arms  and  money  were 
IRvrided,  and  men  subsisted  for  this  service ; 
Ihit  the  insurrection  was  to  bave  been  begnn 
nL)Ddon,  and  thence  to  have  been  extended 
^er  the  whole  kingdom.  They  will  now  pro- 
<^  more  particularly  to  explain  the  several 
puts,  wbien  tbe  leaders  and  inferior  agents  ap* 
feir  to  have  taken  in  conducting  this  design, 
»iv  as  the  same  can  be  collected  from  the 
MIcroepted  correspondence,  and  other  papers 
rArred  to  them,  and  from  the  examinations  of 
m  posons  ooDcerned  j  by  which  it  will  farther 
'Ppor  to  tbe  House,  that  the  design  was  con- 
vey prosecuted  in  all  parts,  without  any 
mr  relaxatioa  or  intermission,  than  what  the 
■Bonitv  of  tbeir  affairs,  and  tbe  discoveries 
B>^*  obliged  them  to,  in  orJ^r  to  lay  their 
■Msnrss  dee|ier,  and  to  make  the  success  of 
von  more  certain :  and  that  the  enterprize, 
vsieb  was  first  calculated  for  the  spring,  was 
|>|l|avebeen  aflerwards  put  in  execution  at  the 
mking  up  of  the  camp,  with  the  help  of  offi- 
ons  aod  soldiers  from  abroad,  if  they  could  be 
J^^ined ;  if  not  on  the  strength  of  such  as  they 
Mped  to  be  able  to  corrupt  and  seduce  among 
w  majesty's  own  forces. 

11i€  leaders,  in  order  (as  it  is  natoral  to  be- 
Kre)to  save  themselves  from  thedengeI^of 
Hgil  oonvictien,  chose  to  manage  Uieir  corres- 
pondences by  the  intervention  of  persons  of  a 
l^esosr  rank  and  iigwe,  and  of  desperate  for- 
"Mi ;  who^  tbey  hoped,  might  escape  the  ob- 
■ftalionof  thegovemmenti  being  no  other- 
*ae  considerable,  than  ••  the  trust  reposed  in 
Hon  mtd9  them  so. 


The  committee  think  proper  to  take  notice, 
that  ol'  these  inferior  agents,  Layer  appears  lo 
have  been  principally  entrusted  by  lord  North 
and  Grey,  and  lord  Orrery ;  and  that  Plnnkett, . 
who  travelleil  with  Layer  to  Rome,  and  whose . 
treasonable  practices  and  correspondences  are . 
closely  connected  with  those  of  Layer,  writes. 
of  himself  as  transacting  part  of  his  treasons , 
with  lord  Orrery's  clerk,  and  sending  frequent 
accounts  to  the  Pretender's  agents  abroad,  of 
matters  relating  to  tbe  said  lord. 

George  Kelly,  a  non-juring  clergyman  at 
present  (though  in  the  Iste  queen's  time,  tho . 
committee  is  informed,  betook  tbe  oaths  to. 
the  government,  and  likewise  the  abjuration) 
appears  to  have  been  the  person  principally 
entrusted  by  the  bishop  of  Uochester,  and  to  . 
have  been  employed  in  writing  for  him,  andj 
conveying  letters  to  him,  until  the  time  that  be, 
Kelly,  was  first  taken  into  custody;    sfter, 
which  it  appears  to  the  committee,  tfaat  Thoma* 
Carter,  another  non-juring   cler^man,  was 
entrasted  and  employed  by  the  bishop  in  the 
same  manner.    And  the  committee  observe, 
that  George  Kelly's  correspondence  has  a  close 
connexion  with  that  of  Dennis  Kelly ;    and 
likewise  that  he  appears  to  have  been  privy  to 
Plunkett's  and  Neynoe's  transactions. 

Tbe  person  employed  by  tbe  duke  of  Norfolk, 
in  conveying  letters  between  him  and  George 
Jemegan,  an  agent  of  the ,  Pretender's  m 
Flanders,  they  find  to  be  Mrs.  Spelman,  alhw 
Yallop;  who  has  likewise  owned  her  convey- 
ing letters  in  the  same  manner  between  Mr. 
Harvey  of  Comb,  and  one  Moor  of  Brownlow- 
street,  and  the  said  Jemegan.  The  committee 
observe,  that  John  Sample  acted  under  the 
direction  of  Mr.  Sempill  (commonly  called.lord 
Sempill)  and  his  son  at  Paris,  and  that  he  wrote 
letters  to  the  tote  duke  of  Ormond  and  the  Pre- 
tender ;  but  whom  he  transacted  matters  with 
in  England,  yoor  committee  do  not  find,  by 
his  examination,  be  would  declare. 

The  committee  fiirther  observe,  that  this 
treasonable  correspondence  extended  itself  into 
Scotland;  that  William  Erskine  remitted 
money  to  France  for  the  service  of  the  Pre- 
tender's friends,  and  bad  a  letter  under  the  lata 
lord  Marr's  hand  found  upon  him,  when  he. 
was  taken  into  custody.  That  Mr.  Cockran, 
now  in  custody,  and  ottiers  of  that  country  yet 
unknown,  were  concerned  in  the  same  trea- 
sonable correspondence,  carried  on  under  tbe 
same  fictitious  names  and  expressions  that  are 
made  use  of  by  several  of  the  correspondents 
in  England ;  and  that  the  ssme  cant  was  like- 
wise made  use  of,  for  the  same  purposes,  by 
persons  in  Irelsnd.  That  all  these  several  ne-. 
gociatious  and  correspondences  concurred  in 
one  common  design,  of  stirring  up  an  insurrec- 
tion in  tliese  kingdoms,  and  placing  the  Pre- 
tender on  the  throne. 

The  committee  have  thought  it. proper  to 
lay  before  the  Hous^  such  particulars  as  occur 
to  them  relating  to  each  of  these  negociations, 
and  to  begin  with  those  of  Layer  and  Plunkett, 
as  being  doiely  eonneeted  with  one  another, 
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«n<l  set  on  foot  earlier  tbsn  it  yet  appears  the 
others  were ;  and  as  beings  Kkewiie  what  the 
House  thoug^ht  fit  first  to  refer  to  the  ^mina- 
tion  of  the  committee :  and  by  comparing^  the 
sobstanoe  of  the  papers,  and  examinations  of 
these  tvi'^o  persons  together,  the  House  wHl  be 
ctiabled,  at  one  view,  to  form  a  true  judgfment 
cf  the  sincerity  of  their  confessions. 
.  Before  the  committee  examined  Mr.  La^er, 
they  acquainted  him  that  the  sereral  questions 
they  intended  to  propound  to  him  were  reduced 
into  writing,  and  that  to  a?oid  all  mistakes,  his 
answers  should  be  so  likewise,  and  before  they 
were  reported  to  the  House  he  should  ha?e  the 
perusal  of  them.  Acconlingly  he  did  review 
Bis  first  confession  to  the  committee,  and  made 
■ereral  additions  and  alterations,  which  will  be 
taken  notice  of  in  their  proper  places. 

Mr.  La}'er  has  ownea  partly  to  a  committee 
of  lords  ofthe  council  before  his  trial,  and  partly 
to  your  committee  (as  will  appear  by  reference 
liad  to  his  several  examinations  annexed  to  this 
Report),  "  That  being  hretl  up  under  an  uncle 
who  was  a  non -juror  in  Norfolk,  heearly  imbibed 
those  principles;  that  having  a  private  affair 
to  transact  at  Venice,  this  and  a  natural  inclina- 
tion and  curiosity,  which  he  had  always  had  to 
see  the  Pretender,  carried  him  on  to  Rome ; 
that  he  set  out  from  England  on  the  1st  of 
April,  1721,  in  company  with  John  Plunkett, 
now  in  custody,  who  went  sometimes  by  the 
name  of  Rogers,  whose  expences  he  bore  on 
account  of  his  being  useful  to  him,  as  speaking 
aeveral  languages.  That  be  beliefes  from  the 
time  of  his  first  acquainting  Runkett  with  bis 
intended  journey  (which  was  somift  months  be- 
lore  their  setting  out),  the  said  iPlunkelt,  in 
order  to  magnify  his  services  to  the  Pretender 
and  his  adherents,  might  write  to  general 
Dillon,  and  others  of  them,  that  he  was  going 
to  Rome  with  a  friend,  and  that  his  and  his 
IHend's  journey  would  be  of  great  consequence 
to  the  Pretender's  affairs."  But  this  particular 
be  did  not  own  till  the  review  of  his  examina- 
tion, when  he  found  the  committee  were  ap- 
prised that  notice  had  been  sent  to  Rome  of  his 
journey ;  for  he  insisted  at  first  that  his  journey 
to  Rome  was  purely  accidental,  and  not  con- 
certed with  the  Pretender  or  any  of  bis  agents. 

He  farther  owned,  *•  that  in  their  way  to  Italy, 
tiiey  passed  through  Antwerp,  and  that  Plun- 
kett  there  received  a  letter  from  general  Dillon, 
which  he  shewed  to  Layer,  directing  them 
whom  to  apply  to  on  their  arrival  at  Rome,  to 
introduce  them  to  the  Pretender.*'  And  on  his 
reviewing  his  examination,  when  he  found  your 
committee  were  in  possession  of  that  letter,  he 
owned,  «<  That  Francis  Kennedy  was  the 
person  they  were  directed  hy  Dillon  to  apply 
to."  A  letter  to  that  effect  Mn?  found  among 
Plviikett's  papers,  signed  Dixwell,  and  the  same 
being  shewn  by  your  committee  to  Layer,  be' 
declared,  **  That,  to  tbo  best  of  bis  memory  and 
Mief,  it  was  the  very  letter  which  was  she5%n  to 
him  by  Plunkett  at  Antwerp,  and  affirmed  by 
Plunkett  to  be  from  general  Dillon :  That  he, 
Layer,  believes  Dillon  goes  by  tlie  ifaunes  both 


of  Dixwell  and  Digby ;  and  that  by  tb^  nano 
of  Joseph,  in  the  said  letter,  is  to  be  iinderstood 
the  Pretender. 

**  That  be  and  PlankMt  arrived  at  Rome  the 
latter  end  of  May  1731 ;  and  that  alW  he  had 
been  a  ds^y  at  Rooie,  he  sent  to  Francis  Ken- 
nedy, secretary  to  the  Pretender,  to  let  hiioa 
know  he  shoald  be  glad  to  see  him,  and  to  re- 
new acquaintance  with  him." 

Being  asked  when  and  where  he  first  be- 
came acquainted  with  Francis  Keiraedy,  be 
said,  "  That  Kennedy  has  a  brother,  secr^ary 
to  the  late  duke  of  Ormond,  with  which  bro« 
ther  he  had  some  acquaintance ;  and  he  thinks 
be  has  fbrmerly  been  in  Francis  Kennedy's 
company  at  London  along  with  the  other  bro- 
ther :  But  as  to  this  particular  he  cannot  be 
positive."  This  is  what  he  said  relating  to 
Kennedy  at  his  first  examination ;  and  yoor 
committee  observed  by  his  behaviour,  that  he 
was  under  difficulties  how  to  account  for  his 
applying  to  Kennedy,  not  having  owned  at  thH 
time  he  had  any  directions  so  to  do,  and  being 
willing  ta  have  your  committee  believe,  that  Htt 
journey  was  not  known  of  at  Rome :  Butafler 
Plunkett's  examination,  being  uncertain  #hai 
Plunkett  might  have  confessed^  he  thought  it 
proper  to  be  more  open  upon  this  head,  though 
oontradictirig  in  some  measure  his  own  former 
oonfessron.  He  farther  said,  **  That  upon  his 
sending  to  Francis  Kennedy,  as  above,  the 
said  Kennedy  came  to  his  lodgings,  which  at 
the  same  time  he  said  he  was  surprized  at,  it 
being  in  the  fiice  of  all  the  English  gentlemen ; 
but  that  Kennedy  told  him,  be  n^ed  not  be 
uneasy  at  his  coming  to  his  lodgings  openly, 
since  he  frequented  the  company  of  all  the 
English  gentlemen  that  came  to  Rome,  with-' 
oat  distinction.  That  at  the  first  Vnit  be  de- 
sired Kennedy  to  introduce  hitii  to  the  Pkc* 
tender,  which  he  promised  to  do.  That  Ken- 
nedy came  to  him  again  the  next  night,  and 
promised  to  introduce  him  to  the  Pretender  mi- 
vately  In  an  evening,  so  that  nobody  shoula  be 
able  to  prove  his  having  been  there." 

And  when  he  reviewed  hb  examination,  being 
asked  by  your  committee,  whether  he  kneiT 
of  any  letter  to  Plunkett,  on  their  first  coming 
to  Rome ;  and  bein^  asked  it  in  such  a  ifoanaer 
as  let  him  understand  that  they  knew  fVoin 
whom  it  came,  and  by  whom  it  was  writ;  then, 
and  not  till  then,  he  owned,  **  Itiat  he  bcfieved 
Kennedy  delivered  to  Plonkett  a  letter  undlt 
the  Pretender's  own  hand,  when  Kennedy  and 
Plunkett  were  alone  together ;  ibr  the  next 
morning,  as  he.  Layer,  was  in  bed,  in  a  room 
next  adjoining  to  that  where  PTonkett  lodged, 
Pliinkett  came  to  his  bedside,  and  tdid  him  with 
seeming  satSsfaction,  that  he  had  got  a  letter 
under  the  king's  (meanitig  the  Pret)snder*s| 
own  hand ;  but  that  Kennedy  never  said  oiole 
#ord  of  this  lett^  to  him,  Layer.  That  Phm- 
kett  shewed  him,  Layer,  the  said  letter,  ^ 
whole  of  which  he  believes  to  hnve  been  writ 
in  the  iteme  hahd  in  which  the  blank  receipts 
taken  amongst  his  -papers  at  Mrs.  Mason's  art 
signed,  which  he  balieres  ts  bs  thte  Piteadcn 
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fflm  hnd.  Thtf  tbe  rabMance  of  (he  letter 
wM,  tbitllie  beiirer,  Fnmcis  ReDhedy,  would 
iatrodoce  Plunketl  to  the  Pretender.  Re  nid 
k  ooaM  not  be  poiHiive  wbefiier  it  was  Mid  in 
Alt  letter,  that  Kennedir  woaM  mtrodtace 
Phniketl  ool^y,  or  whether  he  biniMdf  was  men* 
Moed  likewise  to  be  mtroddeed  by  Kenoed  j. 
That  Plunkett  told  him  he  saw  the  Pretender 
Ae  night  before  Layer  wds  intradnced  to  him.'' 
Tbis  orij^nal  letter  has  since  beAi  ddiTered 
to  yoar  committee,  with  the  dcMitions  re>- 
htiogto  it;  by  which  it  appears,  that  Plnnkett 
Mffred  it  with  other  papers  to  one  Mary 
Fagio,  about  M iehaehtias  last,  #hicb  was  near 
tbe  tioie  of  Layer's beioff  taken  tip;  it  is  dated 
TinirsdaT  morn,  signed  James  R.  uid  directed 
In  Mr.  Phinkett,  ind  is  ifa  the  following  wbrds : 

'  **  Tbis  is  only  to  direct  you  not  to  mention 
Wl  thing  of  business  to  anv  body,  till  I  have 
MB  you.  1  luive  not  mucn  leisure  to-night, 
ofecting  visits ;  but  however  I  shall  he  glad 
toRsyott  alone,  and  agree  with  you  tbe  most 
piifite  way  and  manner  for  yonr  coaaoauion 
isd  toe  to  meet.  The  bearer  ¥r,  Kennedy  will 
hnn^  you  very  privately  to  my  bouse  to-night 
•kmt  eiffbt  o'clock.  «<  Jambs  R.'' 

"  For  Mr.  Plunkett." 

Toor  committee  obslervi?  from  this  letter,  as 
iMll  as  from  other  papers  before  them,  what  a 
Afree  of  trust  and  confidence  Plnnkett  was 
idmitted  to  (notwithstanding  he  would  endea- 
vour by  bis  present  appearance  to  make  it  seem 
iDeralible)  and  perceive  likewise  by  this  letter, 
Ihsk his  and  LayePsionmey  to  Rome  had  been 
icprasnted  to  the  Pretender  as  an  afiair  of 
Moe  importance. 

Ltyer  farther  said,  "  That  Kennedy,  in  his 
■Boood  visit,  appointed  him  to  meet  him  and 
ttbnel  Haye  in  thi^  square  befHUs  the  Pte- 
tesdcr's  house  at  ten  the  next  night ;  that  he 
■ct  tbem  there,  and  that  they  conmicted  him  up 
t  uir  sf  back  stain  to  the  nretender.*' 

nefore  ttie  cooimfttee  proceed  to  giTC  an  ae- 
ttsot  of  the  conversation  which  Mr.  Layer 
njfibebad  with  the  Pretender,  they  think  it 
inper  to  olMerve,  that  among  Plunkeft's  papers 
wne  ibnnd  two  fiml  draughts  of  letters,  whidi 
sn  iwom  to  lie  Pkmkett's  hand- writing,  which 
peiome  light  to  the  occasion  of  his  and 
layer's  ionmey  to  Rome.  The  first  is  without 
te  or  direction,  but  appears  evidently  by  the 
Better  to  have  been  writ  to  the  same  person, 
*d  about  the  same  time  as  the  second,  which  is 
^Med  the  29d  of  March,  1781,  (about  ten  days 
^clbre  his  and  Layer's  setting  oiit)  and  directed 
ts  Mr.  Jackson,  which  nstue  is  IbuKnl  in  a 
cypher  taken  among  Plunkett's  papere,  and 
n^orn  likewise  to  be  his' hand- wrtting,  to  de- 
MethepMender. 

In  the  first  of  these  foul  drausfhts  ai«  these 
vm^ :  <«  There  is  one  that  sets  out  fh>m  Nor- 
Ml  in  a  few  days  to  let  yon  know  they  (that  is 
lbs  Tanners,  which  he  explained  to  Layer  to 
Mm  the  Tories)  vrill  stand  by  yon  on  occa- 
*0B :  He  only  stays  for  me,  and  ofiers  f6  bear 
^  oveMcs,  io  that  I  shaflwahon  yoo,«iid 


hare  the  satiafaetioa  to  tell  yod  b?  word  af 
mouth  what  will  be  aooeptable.  He  carriea 
the  List  with  him,  no  doubt  on  it  you  nday  hart 
nsany  sueh  now.'* 

In  tbe  letter  to  Jaekson  of  the  9^  of  ManHb 
are  theae  words:  **  The  gentleman  I  omsb* 
tioned  to  yon  fbimerly ,  is  come  ootof  the  coua-i 
try,  with  instructiona  to  wait  on  you,  and 
trader  you  his  serrice.  He  offers  to  bear  my 
expencen.'' 

From  theae  na>sagea  oomnared  with  the 
letter  received  by  Phrafcett  from  Dillon  at 
Antwerp,  in  which  Dillon  says,  "  I  have  sent 
Joseph  adrioe  of  your  journey,  in  which  I 
wish  yoa  and  your  companion,  though  nii* 
known,  all  happiness :"  And  then  directs  him 
to  apply  to  Kennedy  at  Joseph's  house  forio^ 
troduction;  and  compared  likewise  with^thn 
Pretender's  letter  to  Plnnkett,  in  which  he  dK 
reds  him  not  to  mention  anv  thing  of  bosinesa 
to  any  body  till  he  bad  seen  him  alone,  in  otdi^ 
to  agree  with  him  the  mdat  private  way  and 
maimer  for  meeting  his  Companion,  ftappeafft 
to  yonr  oommitiee  to  be  most  evident,  that 
Layer  did  not  undertake  so  long  and  expenaivta 
a  journey  on  uncertain  prospects  of  privata 
business,  or  out  of  mere  ciiriositv ;  but  that  hia 
journey  was  concerted  witl^  the  Pretender'a 
firiends  at  home,  and  notified  to  tlie  Pretender 
and  his  agents  abroad ;  and  that  he  carried  over 
with  him  tenders  of  service  to  the  Pretender 
fitmi  persona  in  England,  as  likewise  a  List  of 
names,  which  waa  of  such  importance,  arid  ao 
well  understood  hnd  expected  at  Rome,  as  to 
be  mentioned  by  Plunkett  in  one  of  hia  lettera 
to  the  Preteiider,  without  any  other  descripiioii 
than  barely  that  of  the  List. 

The  committee  thought  this  observation  tbe 
more  necessary  to  be  premised,  liecause  Layer 
did  of  himself  own  to  them  his  giving  to  tim 
Preieoder  a  List  of  names,  and  the  Pretender'a 
asking  him  at  a  second  interview,  wlMt  lie  had 
to  say  in  relation  to  his  List;  but  yet  en- 
deavoured to  explain  that  affiiir  in  anch  a 
manner,  as  yonr  committee  apprehend  to 
be  no  ways  consistent  with  Plunkett's  foul 
draughts  above  mentioned ;  nor  with  the  expe6« 
tations  that  seem  to  have  beeti  raised  in  the 
Pretender  and  hia  agents,  from  Layer's  and 
Plunkett's  jonrney. 

Layer  tokl  yonr  committee,  <*  That  on  his  be- 
ing introduced  to  the  Pretender  by  Kennedy 
aiM  Haye,  as  above-mentioned,  the  Pretender 
asked  him  the  occasion  of  his  coming,  and 
whether  he  had  any  crHlentials  from  people  in 
Eofftand  ;  that  he  answered.  Nothing  (nit  cu- 
riosity, and  A  desire  of  paying  my  duty  to  your 
majesty,  has  brought  me  hither.  That  ttie  Pre- 
tender asked  hnn,  what  Ion i»  lie  was  acquHinted 
with  f  To  which  be  answered,  none,  but  such  as 
be  was  Concerned  with  in  the  way  of  his  profes- 
sion. That  the  Pretender  again  expresseil  him* 
self  surprized  at  his  having  no  credentials  n6r 
recommendations  tVom  any  person  in  England  ; 
and  said, Thb  journey  must  have  been  very  ex- 
pensive to  you,  I  believe  it  cannot  cost  you  less 
than  fi«%  hoiidred  pounda.    To  which  he  an- 
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fwered,  Tb&t«  private  afikir,  wliioh  brought 
.bim  to  Venice,  would  have  defrayed  the  ex- 
pence,  if  it  bad  aucoeeded ;  but  that  beingf  dis- 
appointed in  that,  bis  inclination  drew  him  on  to 
Kome,  to  pay  his  duty  to  the  Pretender,  which 
be  had  lon^  had  in  his  thought,  so  tooli  this 
c^pportunity  of  doing  it.  That  one  PUmkett, 
i^ho  was  now  in  Rome  with  him,  had  often 
tol^  |iim  tbat  he  need  not  fear  being  introduced, 
or  to  that  effect.  Tbat  the  Pretender  said,  be 
believed  that  Pluobett  waft  a  very  hopest  man, 
and  as  proper  a  ^lerson  as  Layer  could  have 
bad  for  a  companion." 

,  Th«  committee  observe,  tbat  what  is  here 
said  ooDoeming  the  Pretender's  good,  opinion 
of  Plunkett,  and.  Plunkett's  having  given  as- 
surances to  Layer  of  Ins  being  intrMiuced,  was 
not  mentioned  by  Layer,  till  iSier  Plunketibad 
been  examined. 

Layer  farther  said,  tbat  the  Pretender  again 
repeated  bis  surprise  at  bis  having  no  recom- 
mendation from  any  person  in  England;  but, 
aaid,  I  am  informed  by  Francis  Kennedy,  who 
knows  you,  thai  you  have  a  good  character, 
and  for  tbat  reason  you^.are  welcome  without 
any  credentials.  Yet  vour  committee  observe, 
tbat  Dr.  DIackerby  Fairfax  (an  mtimate  ac- 
quaintance of  Layer's)  has  deposed  upon  oath, 
"  Tbat  Layer,  since  his  return  from  Rome, 
told  him,  that  while  he  was  in  private  audience 
with  the  Pretender,  a  Scotch  colonel  broke  in 
upon.tbem,  upon  which  the  Pretender  took  bim 
into  another  room ;  and  that  be,  Layer,  did 
there  deliver  bis  credentials  to  the  Pretender." 

Layer  told  the  committee,  **  Tbat  the  Pre- 
tender, after  the  discourse  above-mentioned, 
asked  him  what  county  he  was  of,  and  what 
gentlemen  he  knew :  That  be  answered  be  was 
of  Norfolk,  and  knew  all  the  Tory  gentlemen  of 
tbat  county.  Thatthe  Pretender  awed  bim  if  be 
could  recollect  their  names,  and  put  them  down 
in  writing:  To  which  be  answered,  be  could 
easily  do  that,  having  brought  with  him  me- 
morandums of  their  names.  That  accordingly 
he  drew  up  a  fair  List  of  the  Tory  gentlemen  of 
Norfolk,  and  gave  the  said  List  to  the  Pre- 
tender at  a  second  interview,  thinkipg  it  would 
be  agreeable  to  bim.  That  the  Pretender  then 
asked  him,  whether  he  would  see  the  queen 
(meaning  bis  spouse),  and  prooused  she  would 
admit  him  to  kiss  her  band. 

<*  That  about  three  weeks  or  a  month  after, 
Francis  Kennedy  and  colonel  Haye  appointed 
bim  to  meet  them  at  the  same  place  and  time 
as  before,  and  introduced  bim  to  the  Pretender 
and  his  spouse.  That  the  Pretender  then 
called  bim  to  him,  and  asked  bim,  whether  he 
had  any  thing  to  say  in  relation  to  his  List  ? 
tbat  he  answered,  be  foi^got  something  which 
he  had  to  communicate  to  bis  majesty ;  that 
the  Pretender  said,  his  wife  would  ffO  out  of 
the  room  presently,  and  soon  afW  spwe  to  her 
in  Italian,  to  withdraw,  as  he  believes.  That 
the  Pretender  then  asked  bim,  what  be  had  to 
tay  P  To  which  he  replied,  1  have  nothing  so 
material  to  offer  as  ought  to  have  procured  me* 
this  great  honour  and  mdulgence  j  bat  if  there 


be  any  service  on  earth  I  can  do,  I  am  most 
r^ady.  Tbat  tbf»  Pretender  said.  What  can  you 
do?  have  you  ai9^  acquaintance  ?  To  which  be 
replied,  tbat  all  the  persons  mentioned  in  his 
List  were  entirely  devoted  to  the  Pretender's 
interest».andall  the  gentlemen  in  Eoglaod  the 
same,  except,  those  in  places  of  profit  and  trast, 
and  that  all  parties  were  united  m  his  interest. 
That  the  Pretender  then  asked  bim.  What  the 
gentleipen  were  whose  names  were  en  his  List? 
To  which  be  answered,  they  were  all  Tories, 
and  that  be. bad 4iot  nut  down  any  of  the  Ro* 
qaan  Catholics  of  Norfolk,  of  whom  thei^ 
were  several^  men  of  estates.  Tbat  the  Pre- 
tender said,  .he  believed  the  people  of  England  . 
were  generally  well-inclined  to  his  cause,  and 
pretty  well  convinced  of  their  error ;  and  thea 
spoke  of  the  discontents  occasioned  by  the 
South-Sea  scheme." 

The  committee  observe  tbat  in.  the  cypher 
which  Layer  received  firom  sir  William  EIHs, 
the  names  of  several  Norfolk  gentlemen  are  in- 
serted ;  who,  they  think  it  probable,  made  a 
part  of  the  List  delivered  hj  Layer  to  the  Pre* 
tender ;  but  at  the  same  time  they  think  it  a 
justice  due  to  those  gentlemen,  to  observe,  that 
Lairer  has  owned  to  the  committee,  tbat,  in 
order  to  magnify  the  number  of  the  Pretender's 
friends,' be  did  in  wtumi  of  the  lists  found 
among  bvs  papers  insert  the  names  of  persona 
as  weU- affected  to  the  Pretender's  service,  with- 
out having  the  least  authority  from  them  &r  su 
doing :  and  bis  false  assertion  to  the  Pretender, 
tbat  aU  the  gentlemen  in  England,  except  those 
in  places  of  profit  and  trust,  were  entirely  de- 
voted to  his  interest,  shews,  that  be  made  no 
distinction  between  the  innocent  and  the  guilty. 

He  next  acquainted  the  committee,  <*  That 
afWr  the  discpurse  before- mentioned  with  the 
Pretender  in  relation  to  the  List,  the  Pretender 
commended  his  zeal,  and  told  him,  he  might 
depeojd  on  any  service  he  could  do  him.  That 
he,  Layer,  then  desired  some  token,  by  which 
he  might  obtain  credit  among  the  Pretender's 
friends  of  the  nobility  in  England,  and  ohtaloe^ 
that  of  tlie  Pretender  and  his  spouse's  answer- 
ing for  his  child  ;"  which  the  committee  avoid 
repeating,  the  account  he  gave  them  agreeing' 
With  that  printed  in  his  triad.  He  said,  *^  That 
upon  his  oesiring  a  letter  to  the  duchess  of  Or- 
mond,  for  her  representing  the  Pretender's 
spguse,  colonel  Haye  told  bim,  no  letter  could 
be  sent  by  him,  but  that  care  would  be  takeo 
the  duchess  should  stand.  That  be  likewise 
gave  bim  a  message  to  the  duchess,  to  tliis  ef- 
fect, *  that  the  duke  of  Ormond  was  well,  and 
gone  to  Madrid,'  by  which  he  told  bioriy  she 
would  understand  the  business  be  came  about. 

"  That  he  returned  to  England  about  the 
end  of  August,  or  beginning  of  Septemher^ 
17 SI,  and  vf^pted  on  the  duchess  with  his  re- 
quest ;  adding,  that  he  hoped  she  was  not  sd- 
together  a  stranger  to  that  affair;  to  ivhicbi 
she  returned  him  no  particular  answer,  but  pro-, 
mised  to  stand  god- mother,  as  be  desired. 

''That  be  uien   made  application  to   lord 
Orrerj  tu  stand  with  ber,  by  Thompson,  wbosn^ 
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lie  toek  to  be  her  chaplain,  and  by  Svront- 
iefpgrer,  lord  Orrery's  secretary,  .who  under^ 
Umd  that  h>rd  Orrery  was  desired  to  represent 
ibe  Pretender.  That  the  said  lord  sent  to  the 
^lucbess  to  know  whether  she  stood  ?  Who  an< 
f#ered  that  she  did ;  yet  lord  Orrery  refused ; 
kt  upon  larther  acquaintance,  and  hearing 
that  lord  North  and  Grey  had  consented  to 
itud,  be  sent  for  Layer,  and  made  excuses  to 
kka  for  bis  refusal.  That  he  made  use  of  this 
credential  to  lord  Orrery,  to  induce  hioa  to  con- 
vene freely  with  him  m  relation  to  the  Pre- 
tender's amurs,  hanog  heard  that  the  said  lord 
WIS  in  the  Pretender's  interest. 

"That  upon  his  bang  refused  by  lord 
Ormy,  be  made  his  application  to  lord  rforth 
and  Grey,  as  menttoned  in  his  trial,  who  stood ; 
bowing,  as  be  believes,  that  he  stood  for  the 
Preteoder.  That  this  transaction  was  the  be- 
fpDuing  of  his  intimacy  with  lord  North  and 
Grey. 

*'Tbat  the  first  conrersation  he  had  wilh 
lord  North,  relating  to  the  Pretender's  afiairs, 
was  soon  atW  the .  christening ;  that  he  then 
ttked  lord  North,  whether  nothing  could  be  un- 
dertaken in  the  Pretender's  favour,  his  lord- 
ibip  being  a  military  roan  ?  That  bis  lordship 
Kptied,  he  believed  the  Pretender  had  friends 
esoogb,  if  they  did  but  understand  one  ano- 
ther ;  that  the  army  in  general,  and  roost  of  the 
half-pay  officers,  were  well-mciined  to  the  Pre- 
teoder. 

"That  in  July  last,  he,  Layer,  goinff  down 
to  Norfolk  on  the  circuit,  called  on  lord  North 
•t  Epping,  and  again  at  his  return ;  that  he 
thea  asked  the  said  lord  again,  whether  no- 
thing conld  be  done  in  favour  of  the  Pretender  ? 
Tbt  ford  North  said,  how  can  any  thing  be 
dose,  while  so  great  a  body  of  forces  is  en- 
camped under  the  very  walls  of  London,  besides 
the  encampments  in  other  parts  of  the  king- 
darn?  That  Layer  told  him,  he  found  most  of 
thefrentlemen  in  Norfolk  that  were  Tories  be- 
fore, Jacobites  now  ;  that  lord  North  and  Grey 
aid,  it  was  the  same  in  other  counties,  but  that 
vitking  could  be  done  till  the  camp  should 
^k  np.  That  upon  Layer's  pressing  him  to 
Vaoir  whether  any  scheme  was  formed,  lord 
North  said,  what  does  your  friend  lord  Orrery 
think  of  things  ?  That  he  answered,  lord  Orrery 
Wef  opinion,  nothing  could  be  done  without 
a  foreign  force ;  that  lord  North  and  Grey  re- 
plied, f  cannot  be  of  his  opinion,  I  believe  tbe 
peot^le  of  England  may  do  it  of  themselves. 

**That  Layer  visiting  him  during  the  vaca- 
tion, and  staying  two  or  three  days  at  his  house, 
soBtimiedto  i^ress  him  about  forming  a  scheme ; 
that  lord  North,  replied,  we  soldiers  do  not 
Irsobte  ourselves   much  about  schemes:    be 

Eit|uiet;  Homethiag  will  be  done."  And  at 
rxamioation  liefore  the. lords,  he  owned, 
*^  btrd  North  and  Grey  said,  if  there  be  a  ris- 
■g,  you  shall  not  want  men,  or  money,  or 
inas." 

Layer  fsrth^  ifave  your  committee  an  ac- 
*«itof  his  becoming  acquainted  with  Lynch, 
■■d  of  hit  carrying  him  to  lord  North  and 
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Giey,  upon  Ly'nch's  telling  him  that  h^  had 
something  to  propose  to  that  lord  that  might 
be  of  great  service  to  the  Pretender's  cause. 
But  in  giving  an  account  of  what  passed  be- 
tween Lynch  and  him  at  the  Green  Man,  your 
committee  observed,  that  Layer  took  great, 
pains  to  shew,  that  he  did  not  communicate 
any  papers  to  Lynch  till  afler  dinner,  and  that 
he  then  only  shewed  him  memorandums,  tran- 
scribed out  of  the  prince  of  Orange's  declani- 
tion,  though  Lynch  has  deposed  upon  oath, 
that  mention  was  made  in  that  paper  of  lord 
Cadoffan's  being  seized,  and  remaining  in  the 
custody  of  the  conspirators.  ^ 

He  owned  to  your  committee  his  having  car- 
ried Lynch  to  lord  Cadogan'a,  but  said,  «  He 
went  thither  only  in  relation  to  the  purchase  of 
an  estate ;  that  while  they  were  waiting  there 
in  a  room  next  the  garden,  Lynch  viewed  tiie 
garden  and  house,  and  said,  1  can  easily  aeiase 
you  this  general ;  but  he  denied  theur  bavin? 
had  any  previous  discourse  to  this  purpose,  and 
said,  the  proposal  arose  from  Lynch,  and  that 
he,  Layer,  was  mad  enough  to  make  it  part  of 
his  Scheme." 

He  said,  <*  That  when  Lyuch  and  he  came 
to  lord  North  and  Grey's,  his  lordship  asked 
him  who  Lynch  was  ?  That  he  said,  he  was  an 
honest  gentleman,  recommended  by  a  particu- 
lar friend.  That  his  lordship  said,  I  wonder 
you  would  bring  him,  you  know  I  am  not  easy 
nor  free  before  strangers.  That,  however,  lord 
North  and  Grey  entertained  Lynch  civilly,  and 
afler  supper  enquired  of  him,  whether  he  was 
in  the  army?  To  which  Lynch  answered,  that 
he  was  bred  up  to  merchandize,  but  bad  been 
with  the  Pretender  in  Scotland,  and  had  the 
command  of  a  ship  under  the  king  of  Spain  in 
the  descent  on  Scotland ;  apd  enlarged  mnch 
on  his  loyalty  and  zeal  for  the  Pretender ;  but 
that  lord  North  waved  the  discourse. 

**That  not  long  afler.  Lynch  came  down 
again  to  lord  North  and  Grey's  to  Epping, 
while  Layer  was  there  a-shooting,  and  was  ci- 
villy received  by  his  lordship ;  and  that  afler 
he  was  gone,  Layer  making  ap(rtogies  for 
Lynch's  intruding,  lord  North  and  Grey  said, 
Lynch  was  a  good,  honest  fellow,  and  had  en- 
tertained them  with  several  merry  stories." 

Tbe  committee  observed,  that  Layer,  in  re- 
latiofT  what  passed  while  Lynch  was  at  lord 
North's,  took  so  much  pains  to  shew  that  lord 
North  and  Grey  could  have  no  private  discourse 
with  Lynch,  that  be  left  no  rooni  for  tbe  said 
lord  North's  having  had  any  private  discourse 
with  him.  Layer;  which  yet  is  inconsistent 
with  his  examination  taken  before  the  lords,  aa 
well  as  with  bis  confession  to  your  committee  ; 
in  another  part  of  which  he  owna,  that  while 
Lynch  was  at  lord  North's,  he,  Layer,  ahewed 
lord  North  some  part  of  his  Scheme,  or  heads 
relating  to  a  declaration,  as  he  was  walking 
with  him  in  the  garden,  and  that  they  had 
some  discourse  upon  it. 

They  observe  likewise,  that  what  he  owned 
to  the  oomrifnittee  In  relation  to  bis  introducing 
Lynch  to  lord  North  and  Grey,faHs  very  abort 
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of  wM  he  miftSMd  to  Mm  kvrds  of  Om  liwiocil 
on  the  MQio  oobiect,  previoaaly  lo  hif  trial. 
For  he  then  said,  *«That  Lynch  hmn^  told 
him  he  would  aeiae  lord  Cad9!flpMi»  bie  carried 
Lynch  to  lord  Narfb  and  Or^y'a,  fuid  reeom- 
mended  him  aa  o  proper  pertoo  lor  eoch  po  at- 
tempt. That  be  bad  betofe-hand  proposed  to 
lord  North  and.  Grej^  tbo  carrying  Lynch  to 
him ;  that  his  lordship  made  a  diffippiUy  of  see- 
ing him ;  hot  that  be,  Layer,  insisted  on  Ly  ucb's 
hepng  an  honest  man,  fit  to  be  employed  in  an 
insnrrection  for  the  Pretender ;  saying,  Lynch 
woaM  do  any  thing  his  lordship  would  nave 
him,  ft  there  shoula  be  n  rising :  that  he  was 
fit  to  be  sent  with  a  psrty  to  seiie  any  particu- 
lar person,  and  that  Lynch  was  impatient  to 
Oee  his  lordship,  Iiayer  ha? ing  told  him,  that 
his  lordship  was  at  the  bead  w  those  desi^s." 

Layer  nurther  acquainted  yonr  comautteor 
f *  That  daring  bis  stay  at  lord  North  and  Grev  *s 
at  Bppmg,  in  the  Tacation,  he  again  pressed  his 
lordship  to  bring  mattei^  to  aome  issue  in  fa- 
TOUT  OT  the  Pr&nder,  saying,  if  something  be 
not  done  speedily,  we  sbiaU  ail  be  taken  up ; 
that  bin  lordship  replied,  b  not  the  camp  there 
etill  ?  If  you  can  find  some  expedient  it  would 
be  well,  it  is  more  than  1  can  do.  That  Layer 
said,  it  was  his  opinion  something  might  be 
done  OTon  during  the  encampment;  and  in 
order  to  disoorer  whether  lord  North  and  Grey, 
and  lord  Orrery,  had  aojr  scheme  of  their  own, 
he  drew  up  a  Scheme  himself,  and  having  so 
done,  lodged  it  with  Mrs.  Mason  the  day  be- 
fore i^e  was  taken  up.  That  he  inteniled  |o 
have  communicated  this  Scheme  to  lord  North 
and  Grey,  and  lord  Orrery  ;  that  he  had  some 
discourse  with  George  Wilson,  Dr.  Murphey 
and  others,  on  the  suljeet  of  it,  before  it  was 
drawn  op."  Being  asked,  who  those  others 
were  f  He  said,  ^  He  could  recollect  no  one 
else,  but .  one  who  called  himself  Serjeant 
(White,  whom  he  saw  in  company  with  Dr. 
^Hurpbey  at  a  tavern,  and  enquired  of  him, 
how  far  some  parts  of  his  Scheme  were  prscti- 
cable  V* 

Being  asked  whether  he  bad  shewn  this 
Scheme  to  any  body  ?  He  said,  *<  He  did  shew 
the  beads  of  it  to  lord  North  and  Grey,  as  he 
was  walking  with  him  in  the  garden,  and  that 
his  lordship  said,  all  ^»  impracticable  during 
the  encampment :  but  that  he  never  shewed 
hia  Scheme  to  any  body,  after  it  was.  drawn  up 
:in  the  form  in  which  it  was  left  with  Mrs.  Ma- 
son.'' Which  last  part  of  bis  answer,  the  com- 
mittee observe  may  be  evasive ;  since  by  bis 
.own  aecount,  as  soon  as  be  had  drawn  it  op  in 
that  form,  he  lodged  it  with  Mrs.  Mason,  and 
the  day  ailer  was  taken  into  cnstody. 

The  committee  farther  take  notice,  that  the 
account  he  gave  when  he  was  questioned  be- 
fore the  lonis,  whether  he  had  shewn  this 
Scheme  to  any  body,  are  inconsistent  and  oon- 
tradictory. 

For  ill  some  part  of  that  examination,  he 
says,  ^*  Lord  North  and  Grey  would  not  hear 
of  any  jMiing  till  the  camp  was  broke  up ;  that 
the  said  lord  w^id  not  s^  his  Scheme;  thft 


the  laid  lord  said,  he  might  keep  bis  heads  and 
bis  schemes  to  himself,  Ibr  tliere  was  nothing  - 
to  be, done;  that  the  ssid  lord  said  there  was 
time  enough  for  forming  a  scheme ;"  and  yet 
in  another  part  of  the  same  examinatiQn,  he 
says,  "  Lord  North  did  not  dislike  a  scheme  in 
general,  hut  disapproved  his  Scheme.'* 

Your  committee  beg  leav.e  to  make  thiD  fol- 
lowing observations  on  tliefo  passages,  with  a 
design  to  shew  the  insincerity  and  ipcon- 
sist^^  of  Layer's  confessions,  and  without 
presuming  to  draw  from  thorn  any  other  con- 
(dusions. 

First,  that  if  what  Layer  said  was  true,  lord 
North  most  have  perused  and  examined  La vcr'a 
SchemiB ;  since  a  man  that  did  not  dislikis  a 
scheme  in  general,  could  not  be  said  to  disap^ 
provo  an^  particular  scheme,  nnless  he  had 
first  considered  and  exammed  it. 

The  committee  observe  farther,  that  the 
Scheme  itself  does  not  appear  drawn  up  hy  a 
man  of  Lsyer's  professipn,  aasisted  onlv,  as  he 
would  insinuate,  by  Murphey  a  doctor  of  physio, 
Wilson  a  sursreoo,  and  White  a  aegeant;  and 
they  cannot  out  think  ,it  very  extraordinary^ 
that  his  Scheme,  drawn  op  in  August  or  Sep* 
tember,  should  have  so  great  an  affinity  with 
the  paper  of  Besolutions,  for  the  digging  up  the 
arms,  &c.  mentioned  above,  which  was  drawn 
up  the  April  before;  and  yet  that  Layer  ahonid 
have  had  no  sight  of  that  paper,  nor  have  re- 
ceived any  instmctions  or  assistance  from  any 
persona,  who  were  privy  to  those  Besolutions, 
which  be  has  de^hu^  to  the  committee  he  had 
not.    And  the  committee  are  farther  confirmed, 
that  the  Scheme  was  not  drawn  up  by  himself, 
from  a  particularity  contained  io  a  deposition  of 
Dr.  Blackerby  Fairfax,  who  .has  sworn,  that 
being  for  foor  or  five  yesrs  psst  employed  in 
readu^  civil  law  and  French  to  the  said  Layer, 
he  recollects  that  Layer  once  asked  him  the 
meaning  of  the  French  motto,  since  prefixed 
to  his  ^heme  in  these  words,  '*  Au  defaut  do 
la  force  il  faut  employer  la  ruse ;"  aod  that 
upon  Fairfax's  explaining  it  to  him.  Layer 
said,  it  bad  been  explained  to  him  in  the  same 
manner  by  others.    Neither  does  the  Scheme 
appear  drawn  up  at  a  venture,  or  merely  witb 
a  view  of  engaging  the  Pretender's  friends  in 
the  execution  oi  this  or  some  other  scheme  of 
their  own,  aa  Layer  would  insinuate;  but  se- 
veral pasasgea  in  it,  compared  with  bis  other 
papers,  mal^e  it  probable,  that  the  officers,  eer* 
jeants,   soldiera  and  arms  mentioned  in  the 
Scheme,  were  first  engaged  and  prepared,  end 
then  the  said  Scheme  m wn  up,  for  employing, 
in  the  best  manneijpossible,  such  a  force  as  had 
been  so  pr^ared. 

This  appears  by  comparing  these  worda  in 
the  third  paragraph  of  his  Scheme  (^^  And  aa 
there  is  eight  Serjeants,  v\z.  Three  of  the  first 
regiment  of  foot-guards,  three  of  tbe  aeoonii, 
.and  two  of  the  third,  all  ready  at  an  hour*a 
warning  to  obey  orders"),  with  two  of  his 
papers  taken  with  his  Scheme  at  Mrs.  Mason'o, 
via.  That  which  contains  a  Ust  of  thirteen  aer- 
ji^nati  of  the  g}m^  and  another  pigper  ff 
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tiyer'ihuid^writing,  wHicli  oontaiiw  deven  of 
thm  thirteen  eerjeaots' names,  and  eig^ht  of 
Am  eleren  leijeants  bar^  marks  set  af^iost 
their  nines;  so  that  it  may  be  eonduded  from 
ieoce,  tbtt  Layer  bad  been  able  to  engage  bat 
Q|ht  of  tbe  said  thirteen  sei^nts ;  andtbera- 
ArjIo  his  Scheme,  be  mentions  no  more  than 
dght  setjeuits. 

The  truth  of  this  ofaaenration  farther  appears, 
kjreMiparing  Layer's  said  exaibinalioB  of  the 
li  ef  October,  with  the  fourth  paragraph  of 
Ml  Scheme ;  for  In  that  examination,  be  says, 
thit  Geoi|re  Wilson  had  assured  him,  that  two 
hiidred  of  the  soldiers  in  the  camp  had  been 
mka  to,  and  were  ready:  and  therefore 
LiYer,  in  the  said  fourth  paragraph  of  bia 
moe^  mention^  only  two  hundred  soldiers  to 
beradv,  aad  gives  every  one  of  his  eight  ser* 
jctttsihe  command  of  fire-and->twenty  of  the 
ttd  two  hundred  men.  From  whence  it  may 
keoodaded,  that  tha  officer  that  was  to  seize 
the  Tower,  and  the  aruM  for  executing  the 
Sebeiiie,  were  abo  in  a  readiness. 

It  ii  ftrther  remarkable,  that  Layer  intended, 
■he  owned  to  your  committee,  to  communi- 
ttle  this  Scheme  in  its  present  form  to  lord 
Nmhiad  Grey,  and  lord  Orrery ;  and  yet  se- 
vml  principal  parts  of  it  are  not  explained  as 
llutgs  new,  but  referred  to  as  matters  already 
wrn  and  understood  by  the  persons  ihat 
*|R  to  see  it,  which  could  onhr  be  by  prenous 
^MniltBtioDs  on  that  subject ;  ror  instance, 

In  tfce  first  paragraph  it  is  said,  **  Let  the 
ffBKnJ  aad  only  one  officer  of  note  in  the  camp 
^vve  upon  a  day  for  execution ;"  which  must 
Reappeared  a  most  absurd  beginning  to  any 
Ndy  tibat  bad  not  had  some  pre?  ious  mscourse 
WBotiee^  of  sereral  officers  in  the  camp  en- 
Pfed  io  the  design.  And  the  same  obaerva- 
<nii  will  hold,  with  respect  to  the  paragraphs 
*here  arms  were  mentions!  as  provided ;  which 
■^  at  least,  that  Layer  believed  those  per- 
MH  that  were  to  see  his  Scheme,  had  heard  of 
*»>»  that  were  provided. 

1b  the  third  paragraph,  Cteorge  Wilson  is 
j|>Bed  in  such  a  manner,  as  makes  it  probaUe 
«^n$  akeady  known  to  those  who  were  to 
■H^a  sight  of  this  Scheme;  and  the  com- 
HHHk  observe  that  Layer  cenfeased  to  tfaelords 
1^  he  bad  loM  lord  North  and  Grey,  that 
*WB  was  a  fellow  who  had  served  io  Che 
''■y^had  a  geperel  acquaintance,  and  was  fit 
|*heeiBpbyed  if  his  lordship  would  make  use 
"hia;  to  which  the  said  W  replied, . that 
^  he  bad  occasioD  he  would  empfoy  him. 
.  la  the  tbirteeath  paragraph  of  tne  Schema 
l^viaid,  •<  Let  the  general  order  four  of  the 
"f^Riy  captains,"  without  any  farther  de- 
Ifyifte;  which  ahews  that  I^yer  thought 
*iwe  to  whom  hia  Scheme  was  to  be  communis 
«M,  kaew  already  of  half-pay  officers,  that 
vaa  engaged,  agreeably  to  what  lord  North 
^  Grey  Ifad  told  him,  that  most  of  the  half- 
PJ  offiom  were  well  inclined. 
^  the  nineteenth  paragraph,  he  allots  part  of 
^  txeeotion  of  the  design  to  the  duke's 
"^«en,  withonlaoy  other  addition :  which 
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is  a  manner  of  expression  no  cm  would  havta 
used  in  a  paper  to  be  shewn  to  persons,  who 
were  entire  strangers  to  the  affiur. 

Layer  being  in  the  course  of  bis  examination' 
deaired  by  the  committee,. to  explain  by  what 
services  or  merit  on  his  part,  the  snyness,  which 
he  would  have  it  believed,  the  Pretender  ex* 
pressed  towards  him  at  his  first  coming  to 
Rome,  and  the  little  acquaintance  he  then  bad 
with  persona  of  distmction  at  home  in  the 
Pretender's  interest,  came  soon  after  to  bo 
changed  into  so  gr^  a  degree  of  oonfidence 
both  at  Rome  and  here,  £at  he  should  ha^ 
trusted  with  negodating  blank  receipts,  tinder 
the  Pretender's  own  hand,  for  unlimited  aums  ; 
he  told  the  committee,  that  during  his  stay  at 
Rome,  be  contracted  a  friendship  with  sir 
William  Ellis,  who  is  a  servant  of  the  Pre- 
tender's, and  that  at  his,  leaving  Rome  ha 
settled  a  correspondence  by  cypher  with  the 
said  Elli^  and  acquainted  him  from  time  to 
time  how  the  Pretender's  affiiirs  went  on  here : 
but  the  committee  observe,  that  this  general 
answer  does  by  no  means  account  for  the  terroa 
of  thankful oess  and  respect,  with  which  Ellin 
writes  to  him  from  the  Pretender,  nor  lay  a  8u& 
ficient  foundation  for  his  being  admitted  to  ao 
particular  a  trust.  He  said  that  in  the  coorad 
of  his 'correspondence,  he  writ  to  Ellis  that  he 
bad  got  acquainted  with  Burford  and  Symma 
(by  tne  first  of  which  names  he  meant  lord 
Orrery,  and  by  the  latter  lord  North  and  Grev) 
and  that  if  he  had  but  blank  receipts  under  thd 
kind's  ^meaning  the  Pretender's)  own  hand,  he 
believeo  he  couki  raise  a  considerable  sum  of 
money  upon  them,  and  put  the  Pretender's 
affairs  in  a  gpneat  forwardness,  by  eoga^ng  * 
considerable  part  of  the  king's  army  m  the 
Pretender's  interest,  with  the  money  so  raised* 
That  he  did  not  name  any  particular^om  to 
Ellis,  but  hoped  himself  to  have  raised  twenty 
thousand  pounds  by  this  method.  He  said  he 
received  from  Ellis  only  the  ten  receipts  taken 
among  his  papers  at  Mrs.  Mason's ;  that  he  re- 
ceived  them  at  different  times  by  t^e  post,  and 
that  the  first  of  them  came  to  bis  hands  the 
latter  end  of  July  last.  He  said  farther,  he 
intended  to  have  tried  to  put  off  the»e  receipta 
among  the  Norfolk  gentlemeii  named  in  the 
list  which  he  gave  to  the  Pretender,  but  that  he 
never  ha4  spoke  to  any  of  them  on  tUs  suliject, 
nor  received  any  assurance  from  them. 

Being  asked  by  the  committee  whether  he 
had  shewn  these  receipts  to  any  other  persons, 
or  had  any  disooorse  with  any  body  about 
raising  money  this  way  F  He  aaid,  H^believtd 
he  had  mentioned  to  lord  North  and  Qtey,  and 
lord  Orrery,  his  having  such  receipts  m  hie 
possession ;  and  that  the  said  tords  tald  himt 
they  believed  they  would  be  of  little  use,  for 
that  people  would  scarce  venture  to  keep  such 
receipts  by  them,  or  to  have  them  in  their 
custody,  or  words  to  that  effect.  « 

The  committee  take  notice,  that  when  he 

was  examined  before  the  brda,  he  prevaricated 

in  rdation  to  the  cypher  received  from  sir 

WiUiam  EUia,   which  he  said  waa  ee  eld 

►     3  A 
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•vplier,  in  use  btfore  the  Prerton  rebeUioo. 
JBut  being  shewD  Uie  names  of  aeferal  pereons 
ill  that  cypher,  with  the  addition  of  their  em- 
liloyments,  which  they  did  not  enjoy  at  the 
.time  of  that  rebellion,  nor  some  of  them  till 
very  lately,  he  said  that  be  applied  to  Plunkett 
for  Such  names  as  were  not  in  the  old  cypher ; 
though  the  committee  observe,  that  the  whole 
cypher  is  in  the  same  hand  with  the  letters  be 
•wned  he  received  from  Ellis,  and  that  the 
persons  designed  by  late  employments  are  not 
added  or  interlined,  but  placed  m  their  a)pha<* 
l>etical  order  in  the  body  of  the  cypher. 
Being  asked  by  the  committee,  whether  he 
fiad  seen  or  knew  of  any  other  cyphers  f  He 
Answered  in  the  negative;  yet  they  observe 
that  in  the  letter  from  sir  Wittiam  Ellis  dated 
the  1st  of  October,  he  desired  to  make  use  of  a 

Eattera  of  lace  of  Mrs.  Kioders,  (which  name 
e  owned  to  the  lords  to  mean  Mrs.  Hughes, 
•nrse  to  the  Pretender's  child)  sir  William 
Ellis  having  lost  or  mislaid  his  own.  Now  the 
word  *  pattern'  in  Ellis's  cvpber  denotes  cot- 
paper,  which  shews  that  lAyer  wbs  privy  to 
another  cypher  of  that  kind,  m  use  among  the 
Fretenfler's  agents. 

•^  He  likewise  denied  his  knowing  any  ficti- 
tious names  made  use  of  by  the  Pretender  or 
his  agents  for  carrying  on  their  correspon- 
dences, except  those  mentioued  in  his  ezami- 
nations  before  the  lords;  yet  afterwards  upon 
being  asked  by  the  committee,  who  was  meant 
hy  Joseph  in  Dillon's  letter  to  Plunkett?  He 
oonfessed  that  he  knew  Joseph  was  one  of  the 
names  made  use  of  to  denote  the  Pretender. 

The  committee  &rther  observe,  that  the  ac- 
€0Qnt8  he  has  given  do  by  no  means  clear  up 
aeveml  passages  in  sir  William  Ellis's  letters, 
particolarlj^  one  in  the  letter  of  the  30th  of 
Jan.  in  which  Ellis  says,  **  That  Layer  having 
read  over  several  times  the  paper  he  shewed 
him,  and  having  a  good  memory,  Ellis  does 
Bot  think  it  necessary  to  send  a  copy  of  it." 

Layer  being  questioned  by  the  oommittee 
about  the  lists  of  names  taken  at  Mrs.  Mason^s, 
■ays  he  employed  George  Wilson  and  Dr. 
Murphf  y.  to  enquire  into  the  characters  of 
nfiicers  and  soldiers,  and  that  he  received  most 
«f  Uie  lists  from  Wilson,  who  told  him,  he 
believed  if  the  kite  duke  of  Ormond  were  to 
<;ome  over,  and  lord  Cadogan  were  shot,  the 
soldiers  mentioned  in  those  lists  woukl  roidily 
ioin  Ormond  in  &vour  of  the  Pretender* 

That  Wilson  made  most  of  the  marks  against 
the  names,  to  explain  what  men  mi^t  or 
might  not  be  confided  in;  from  which  cir- 
cumstance your  committee  observe,  that  there 
were  psrsoos  in  those  lists  whom  the  Pre- 
tender'«  friends  could  not  oonfide  in.  He  told 
the  committee,  that  Roath  or  Roach  in  the  list 
lilo.  15,  against  whose  name  is  set  1,000,  is 
one  whom  he  does  not  know  ;  but  that  Mor- 
phey  told  him  the  said  Koath  or  Roach,  was 
a  person  of  great  mterest  in  StaifiMtlBhire,  and 
able  to  raise  a  thousand  men.  That  the  paper 
^o.  11,  St  the  bottom  of  which  is  writ  *  enquire 
it'  Horth  and  Giey/  was  a  memorandum  for 


enquiring  of  the  said  lord  whether  he  knew 
comet  l&dding  in  the  servi^  abroad. 

Being  shewn  thetwolists  endorsed  Briquett's 
list,  and  lord  Yarniouth's  list,  he  says  Bri-» 

aoett  is  an  eo&iaent  tohacoonist  in  the  city  ; 
lat  the  said  two  lists  only  contain  ^ames  of  a 
jury  for  a  vekuion's  cause,  but  that  he  intended 
to  shew  those  two  lists  to  lord  Orrery  and  lord 
North  ami  Grey,  aa  containiog  an  acooaat  of 
men  to  he  laia^  for  tlie  Pretender^  aervice, 
in  order  to  magnify  to  those  lords  the  number 
of  the  Pretender's  friends. 

Being  asked  by  the  committee  what  was  the 
occasion  of  his  taking  -away  hia  papers  from 
Mrs.  Mason's,  when  he  went  down  to  Epping^ 
and  what  papers  he  at  that  time  took  out  ^  He 
said,  he  onlv'took  out  a  paper  oontaining  a 
transcript  ot  the  prince  of  Orange^  declsra- 
tioo,  and  somfe  other  meoMvandum  papers. 
He  factber  added,  that  he  was  to  have  gone  to 
lord  North  and  Grey's  to  dinner  the  day  tbtt 
he  waa  taken  up,  and  that  lie  sent  his  servant 
to  the  said  lord's,  to  let  him  know  he  was  ar- 
rested for  hig[h-treason,  that  his  lordship  mieht 
not  be  surprised  at  his  not  coming,  and  me- 
wise  that  his  lordsliip  migiit  provide  for  his 
own  security :  and  before  the  lords  he  said, 
that  he  thought  it  reasonable  to  fend  this  notice 
to  lord  North  and  Grey,  apprehending  that  the 
eovemment  would  seize  the  said  ted  imme^ 
diately,  on  account  of  wiiat  had  passed  be« 
tiyeen  hia  lordship  and  him. 

It  appears  to  your  committee,   that  lord 
North  and  Grey  did,  in   puiauanoa  of  this 
message  froni  Layer,  endeavour  to  provide  for 
his  own   s^nrity,   by  making  his   escape. 
Layer  sent  that  message  to  lord  North  and 
Grey  on  Tueiday  the  18tb  of  September,  tbe 
day  that  be  was  taken   into  custody ;  and  < 
Hugh  Floyd,  his  lordship's  servant  wheat- 
ten&d  him  to  Portsmouth,  has  declared,  that 
lord   Nortii    and  Grey  came   to  town  from 
£p{>ing  on  Wednesday  the  19th  of  Sepleinberi 
(which  was  the  day  afiker  hia  leeeiving  tbii^ 
message  from  Layer).    That  hia  lordship  did 
not  go  to  hia  own  house,  bat  to  the  Ktng's- 
arms  tavern  in  Paul's  chuMb- v^,  and  there 
dismissed  him,  Flo^d,  with  orcfers  to  akeet  him' 
at  four  in  tbe  morning  on  the  Friday  ioUovringf 
over  a^nst  St.  James's  church  in  Piccadilly* 
That  his  lordship  came  at  the  tune  and  place 
appointed,  in  a  hired  coach  and  six,  witlKMit 
aervanta,  and  ordered  the  coachwi^ih  to  dbive 
on  to  Renaington,  and  then  to  Brentfond,  and 
so  on  from  town  to  town,  and  bid  him,  Hugh 
Floyd,  have  notfapg  to  say  to  any  body,  nor 
take  any  notice  that  he  was  traveHing'  with 
his  lordship;  so  that  in  the  whole  journey  to 
Portsmouth,  he  remembered  no  town  but  Ken- 
sington,  Brentford,  and  Bgham.     That  the 
second  morning  his  fordsbip  proceeded  on  bii 
journey,   with    hired    saddle-horses,  withoot 
boots,  with  a  guid^,  and  several  other  minuta 
circumstances,  which  may  be  seen  in  the  ex* 
amination  of  Hiigli  Floyd,  and  others,  in  rda; 
tion  to  his  lordship's  journey  to  the  isle  olF 
Wight,  and  to  the  manner  of  ais  endeaTounng 
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to  cfctpe  from  tbeoce ;  wbioh  seire  to  shew 
tfaepredjHlaiK^  of  hit  lordship's  flifl^ht,  and  of 
iliat  importaDce  he  thought  it  to  take  advsn- 
ttge  as  8000  as  possible  of  the  notice  given 
lin  by  Lajrer. 

Liyer  being  asked  by  the  committee  from 
vboo  be  receired  the  names  ^ond  in  his  own 
lnd>writiiig  among,  his  papers,  riz. 


"SS 


rcfy- 
Regent- 
toHes- 
Wbigs- 
RogSrs- 


DiHon. 

-Bttrford. 

-Ste^l. 


-Tanners. 
-Waggs. 
-Pionkdt.*' 


U,(bf  names  of  some  persons  whom  be  had 

leomon  to  mention  in  bis  letters  to  sir  Wil- 

fini  £liii»  not  being  inserted  in  tbe  cypher  he 

M  fism  Ellis,  he  applied  to  Piunkett,  now  in 

m^,  to  know  by  what  names  he  shooM 

deaotc  those  (lersons,  and  that  Plankett  gate 

kin  (bo  ax  fictitious  names  abo^e- mentioned ; 

fbieb  simcs  the  committee  find  frequently 

QVCated  in  Pluokett's  letters  a»d    papers. 

aaog  asked  if  Plunkett  ever  explained  to  him 

vfaowere  meant  by  Burlbrd*s  club  (an  expres- 

MO  which  is  often  used  by  Plankett  in  his 

bttttt  to  Dillon,  as  will  be  observed  in  its 

rhoe}f  He  said,  that  Plunkett  had  told  him,  it 

oMaii  appellation  made  use  of  by  the  Pre- 

Mer  aad  his  agents,  to  denote  a  cmb  of  Tory 

M  aad  others,  of  which  dub  lord  Orrery 

nidiainaao.    That  Plankett  had  named  to 

wi  oeroral  persons  of  distinction,  as  members 

•f  tbat  dob,  whose  names  Laver  repeated  to 

fieeommittee,  as  contained  in  bis  examination 

tared  to  this  Report.    But  the  committee 

fiiik  ita  justice  due  to  several  of  the  persons 

ttnd  by  Layer,  to  observe,  that  the  matters 

iKrtal  of  Burford's  club  ib  Pluokett'O  lettdrs, 

iKii  otterly  inconsistent  with  the  knovhi  cfaa^ 

M«8  of  some  of  those  persons. 

lAyerbdag asked  by  tbe  committee,  whether 
fCVcr  was  employed  by  Plunkett  to  transact 
MOM  with  this  or  any  other  club,  id  Plun- 
■^t  abseaee  (which  appears  to  tbe  committee 
tofceoasertcd  in  one  of  Plonkett's  letters),  he 
Mo^y  denied  it ;  but  admitted  that  he 
^BM  oAsB  to  visit  lord  Orrery,  Und  had  fre- 
fKM  eonvenations  with  him  relatii^  to  the 
'wder's  afiairs,  and  the  necesOity  of  fq- 
^  iMistance.  And  that  Mr.  Swortfegger, 
jH  (^rery's  secretary,  came  to  him  ohce  and 
"t>  bun,  that  lord  Orrery  bad  l^ft  a  note  iu 
*Ba|f,  that  if  Layer  came  to  town,  he  should 
2J0  down  to  lora  Orrery's  in  the  country, 
*»cb  iavitariOB  he  understood  to  be  wttii  an 
y^wp  of  their  disconrsiog  mord  at  leisure 
*Mtt^  Pretender's  afiairs,  ttaving(  never  had 
Wbosbos  with  hird  Orrery  in  the  way  of 
■  pdeoabn^  noi^  any  other  private  business, 
JjJ'^Mld  give  ooeaiiott  tio  sucb  a  message; 
"|[uit  WtM  not  g^down  $t  that  time. 
^Koomfloitose  oMerve,  ihaft  a  phpelr  of  me* 
2*^'J^>ta  Was.  lakefr  in*  flie  book-case  of 
f*<;rlfegger,  (tocMary  to  bnl  Oiirery,  which 
"*Win*toilielsfit»iNkhii  citaim«tmi»  to 
4 


I  be  lord  Orrery's  own  writing,  in  wjiich  tb«. 
message  to  Layer  is  contaioed,  and  Swort 
fegger  owned,  that  he  delivered  this  message 
to  Layer,  and  that  he  bad  sometimes  seen, 
lAjtr  at  his  lordship's  bouse. 

Layer  being  shewn  by  the  committee  a  letter 
taken  ameog  his  papers,  signed  J.  Plunkett^ 
and  dated  the  8th  of  November,  17S0,  owned 
that  be  received  that  letter  in  Norfolk  frono: 
Plunkett,  now  in  custody ;  that  it  relates  to 
the  Pretender's  afiairs;  that  by  Pluukett's 
friend  in  the  said  letter  is  meant,  as  he  bdievesi 
DilloQ ;  and  by  bis  law- suit,  the  Pretender's 
cause ;  in  which  sense  the  committee  find  the 
word  law-suit  frequently  made  U6e  of  in  others 
of  the  intercepted  letters.  Layer  farther 
owned  that  Plunkett  gave  his  wile  a  letter  of 
recommendation  to  general  Dillon^  when  she 
went  to  Paris,  which  letter  was  signed  Rogers. 

Being  asked  by  the  committee,  whether 
Plunkett  had  any  conferences  with  the  Pre* 
tender  or  his  agents,  during  their  stay  at  JRome^ 
o^  had  owned  to  him  bis  being  employed  by 
the  Pretender  rn  England,  he  said  that  Plunkett 
had  two  private  conferences  with  the  Pre* 
tender,  ^nd  conversed  often  with  Francia 
Kennedy,  secretary  to  the  Pretender,  and  witb 
others  of  his  agents  at  Rome.  That  Plunkett 
has  frequently  owned  to  him,  that  he  was 
employed  in  tbe  Pretender's  affiiirs,  but  never 
explained  to  him  by  which  of  the  Pretender's 
agents  particularly :  and  that  he,  Laver^ 
never  opened  himself  to  Plunkett,  in  rdatioa 
to  the  Pretender's  afiairs,  after  their  return 
from  ttome. 

Yet  the  committee  observe,  that  Plunkett  m 
his  letters  to  Dillon,  speaks  frequently  of  him* 
self  as  privy  to  Layer's  treasonable  transao<^ 
tions,  and  grounds  his  recommendation  of  Mrs. 
Layer,  on  his  knowledge  of  her  busbaud't 
merit  and  industry  in  the  service  of  the  Pre-t 
tender. 

They  likiewise  observe,  that  Layer  owns  he 
recdved  the  names  of  Digby,  Burford,  &c« 
from  Plunkett  since  bis  return  from  Rome, 
which  they  think  i>lain]y  implies,  that  Plun- 
kett and  he  were  privy  to  each  other's  treason^ 
able  correspondence. 

The  several  particulars  above-mentioned 
contain  the  substance  of  what  Layer  confessed 
on  his  examinations  before  tbe  lords,  and  be* 
fore  your  committee.  And  after  this  long  ac« 
count  given  by  him,  in  which  there  appear  sO 
many  and  such  convincing  proofs  of  tiie  con* 
spiracy  iu  general,  your  committee  think  it  pro« 
per  to  observe,  that  though  he  afiected  a  great 
openness  and  fiankness,  when  such  qnestioUi 
were  put  to  bim  as  tended  only  to  a  general 
discovery,  to  accuse  himself,  or  such  as  he 
knew  were  escaped  and  fied  out  of  the  king* 
dom ;  yet  when  such  questions  were  pot  to 
him,  as  he  apprehended  might  affitet  or  discof 
ver  any  others  of  the  conspirators,  he  always 
gave  answerawitb  gteat  shyness  and  reserve  » 
and  this  care,  to  say  as  little  as  possible  that 
might  affiect  others  in  a  crintinal  way,  jdned 
wifliftdcnfets  Hett  ssndid  md  a^wiwii^ 
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often  prodaoed  the  incoDsistencicf  and  eontra-  | 
dictiODS,    apoo   which    the   oommittee   have 
thought  it  their  doty  to  make  the  thregoiog 
oboervationa. 

Year  oommittee  will  now  proceed  to  laj  be- 
fore yoo  what  they  hare  been  able  to  collect 
l&^m  the  papers  and  examinations  of  John 
Phmkett,  whose  treasonable  practices  and  cor- 
respondeoces,  as  has  been  obserred  before,  ap- 
pear to  be  so  closely  conneeted  with  those  of 
liayer,  that  they  give  great  light  and  confir- 
mation to  each  other. 

The  committee  obserre,  from  a  careful  pe- 
rusal of  the  letters  and  cyphers  seized  at  Plun- 
kett's  lodgings,  that  he  not  oiily  of  late,  but  for 
many  years  oast,  has  been  employed  in  carry- 
ing on  several  treasonable  correspondences  with 
persons  of  high  rank  and  distmction  abroad ; 
that  a  very  great  share  of  confidence  has  been 
placed  in  him  by  the  Pretender,  and  several  of 
the  most  considerable  agents  for  him,  and  that 
he  has  been  a  principal  actor  in  the  late  horrid 
oonspiracy,  and  too  much,  as  they  have  reaseo 
to  beliere,  concerned  in  the  blackest  part  of  it. 
iind  though  the  evidence  against  him,  in  seve- 
ral particiklars,  is  most  full  and  undeniabb,  yet 
bis  behaviour  on  his  examination  was  so  har- 
dened and  obstinate,  and  attended  with  such 
bare-faced  prevarications  and  falshoods,  that 
the  oommittee  are  very  mnch  eonfirmed  in  the 
•pinion  of  his  gnilt»  from  the  pains  he  took  to 
deny  with  solemn  imprecations,  the  most  evi- 
dent truths. 

Layer  confessetl  to  the  lords,  that  Finn- 
kett  recommended  Wilson  to  him  as  a  man 
of  integrity  ;  that  Plunkett  went  by  the 
name  of  Rogers  in  Italy  and  since;  aiyl 
signed  the  letter  wMch  he  gave  Mrs.  Layer 
for  general  Dillon,  by  the  name  of  Uogers. 
But  the  committee  observe,  that  Layer  let  them 
remaioin  the  error  of  believing  that  Plonkett^s 
Christian  nam«  was  James,  till  the  question 
was  put  to  him,  on  his  second  examination,  in 
such  a  manner,  that  he  found  the  committee 
was  already  apprized  of  his  true  name,  wJiich 
be  then  owned  to  be  John.  He  farther  owned, 
SM  has  been  observed  above,  that  Plunkett  re- 
ceived a  letter  under  the  Pretender  s  own  hand 
at  Rome,  was  twice  in  private  conference  with 
the  Pretender,  conversed  with  Kennedy  and 
other  agents  of  the  Pretender,  had  assured  him, 
Layer,  of  a  good  reception  at  Rome,  was  kind- 
ly spoken  of  by  the  Pretender,  had  owned  to 
Layer  his  beingf  employed  in  the  Pretender's 
service,  and  hb  corresponding  with  Dillon, 
writ  to  Layer  in  Norfolk,  in  relation  to  the 
Pretender's  affairs,  and  gave  Layer  fictitious 
names  for  Dillon,  lord  Orrery,  the  reirent,  &«. 
and  among  the  rest,  the  name  of  Rogers,  to 
denote  him,  Plunkett ;  whwh  fictitious  names 
the  committee  find  all  of  them  frequently  used 
in  Plunkett's  papers. 

It  apf tears  farther  to  the  committee  from 
depoaitkms  upon  oath  of  Matthew  Plunkett, 
that  John  Piunkett  came  to  him  in  Jnly  last 
from  Layer,  to  desire  him  to  meet  Layer  at 
Iha  Italm  coffet-hmiH  in  ftusadHDourt,  and 


named  to  bun  the  same  persona,  as  ready  to 
head  an  insurrectioo,  who  ^ere  at  some  other 
time  named  to  the  said  Matthew  Plunkett  by 
Layer  on  the  same  occasion. 

that  he  farther  asked  Matthew  Plunkett, 
whether  he  was  well  acquainted  in  the  arm  j 
among  the  soldiers  P  To  which  he  replied,  he 
knew  many  of  them  that  had  been  with  him  ta 
Spain  and^^at  Preston.  That  John  Plunkett 
then  told  him,  he  came  from  Mr.  La^er,  and 
under  the  arch  going  into  Drury-lane,  desired 
him  to  pick  out  as  many  seijeants  as  he  knew 
io  the  guards  to  recommend  them  to  Mr. 
Layer :  .  That  the  next  time  he  saw  Matthew 
Plunkett,  which  was  in  two  or  three  days, 
he  invited  him  to  his  chambers,  and  there  teld 
him  Mr.  Layer  was  a  very  good  man,  and  the 
only  one  he  could  dependi  on  to  do  him  ser- 
vice :  That  the  design  on  which  he,  Matthew 
Plunkett,  was  to  introduce  the  soldiers  to 
Layer's  acquaintance,  was  to  serve  the  Pre- 
tender b^  disciplining  the  mob,  who  were  to 
rise  in  his  favour.  And  that  all  the  transB<s^ 
tions  of  Jehu  Plunkett,  with  him,  Matthew 
Plunkett,  were,  to  engage  him  in  person,  and 
by  his  acquaintance  among  the  sokliers  to  serve 
the  Pretender :  That  John  Plunkett  meetio^ 
him  afWrwards  in  Covent  Garden,  asked  hioa 
what  he  had  done  P  To  which  he  repfied,  he 
went  on  very  well, "and  John  Plunkstt  bid  him 
go  .and  tell  Mr.  Layer. 

Matthew  Plnnkett  farther  deposes,  That 
John  Plunkett  told  him,  the  business  (meaoittg 
the  invasion  and  rebellion)  had  been  done  be~ 
fore,  but  that  the  French  ambassador  wrote 
io  the  regent,  and  the  regent  wrote  it  to 
king  George  (or  words  to  that  effect)  and 
it  was  upon  that  acconnt  the  army  was  seat 
to  camp. 

Dr.  Btackerby  Fairfax  has  deposed  upon 
oath,  that  being  in  company  with  Ptonkett 
and  one  Jefferejrs,  Jeffereys  among  other  dis- 
course said,  Plunkett,  give  the  Doctor  a  ooni^ 
mission,  adding,  Plunkett  has  commissions, 
which  Fairfax  understood  to  mean  commissions 
from  the  Pretender  i  but  tliat  Plunkett  answeiw* 
ed.  The  Doctor  does  not  wear  a  sword. 

The  committee  observe,  that  among  Plun- 
kett's papers  was  found  a  large  cypher  of 
names  with  fictitious  namea  over  against  tbeasy 
sworn  to  be  all  in  Plunkett's  own  hand-writ* 
inff,  which  cypher  tallies  with,  and  explains  sq 
onnnal  letter  of  tlie  SSdof  July,  1729,  directed 
to  Mr.  Digby  at  Paris,  and  ngned,  J.  ttomv^ 
which  was  stopt  at  the  post  office,  and  is  Tike- 
wise  sworn  to  be  Plunkett's  hand-writingf. 
And  several  other  letters  directed  to  Digby,  and 
signed  J.  Rogers,  having  likewise  been  opened 
and  copied  -at  the  post-office,  and  then  sent 
forwards,  the  clerks  who  were  employed  iia 
copying  them  have  sworn,  that  to  the  best  of 
their  memory  and  belief,  the  origimda  of  th* 
said  letters  were  all  writ  in  the  same  hand  with 
that  of  the  Sdd  of  July,  which  was  stopped,  and 
is  sworn  to  he  Plunkett's  hand-writing;  and 
the  said  copies  of  letters  treat  of  the  same  mat* 
ters  as  the  otheri  and  oontain  tba  aamo  ficti* 
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tMRtt  mmes  which  are  fouod  id  the  cypher 
firorD  ta  be  ID  Plunkett'i  bsDd*  writing. 
*  The  committee  are  informed,  that  it  was 
iibwight  proper  to  stop  but  one  of  the  origiDal 
Jellen  from  Plunkett,  and  to  suffer  the  others 
to  fro  so ;  because  it  was  judged  that  one  was 
■ffideot  to  disooTer  the  writer,  and  that  the 
pemittiDg  the  correspondence  tobe  oontinned, 
ttijillbthelp  the  goremment  to  farther  lights  in 
lbiit£lir. 

Tbe  committee  Ukewise  observe,  that  there 
WM  found  among  his  papers  an  original  letter 

KDigby,  dated  the  30th  of  May,  17112, 
is  sworn  by  tbe  clerks  of  tbe  post-office 
to  be  the  same  which  they  opened  and  took  a 
copj  of,  and  which  was  directed  to  Mr.  James 
fiegcrs,  at  Mr,  Arthur's,  banker  in  London, 
though  the  direction  is  since  torn  off.  From 
thii  direction  yonr  committee  obserre,  that  his 
Christian  name  was  disguised  as  well  as  his 
foratine.  The  receipt  of  this  letter  is  acknow- 
ledged in  the  copy  of  one  to  Digby  signed  J. 
fimeis,  and  dated  the  Slstof  May,  O.  S.  17SS. 

'Hie  committee  obsenre,  that  the  original 
letter  signed  Digby,  4s  in  the  same  hand  with 
another  signed  Dixwell,  found  also  among 
Ptinkctt's  papers,  and  owned  by  Layer  to  k 
the  very  letter  shewn  him  by  Plunkett  at  Ant- 
werp, ss  from  fpeseral  Dillon ;  that  the  letter 
ligoed  Digby  is  also  in  the  same  hand  with 
isothcr  letter  signed  A.  D.  and  directed  to  Ro- 
bert JMoDj  esq.  which,  as  yonr  committee  are 
bfenned,  was  taken  on  one  Blunt  a  Popish 
mit  cominfl^  over  from  France,  and  owned  hy 
slnot  to  he  from  general  Dillon  to  his  nephew. 
And  tbe  committee  farther  observe,  that  these 
three  letters  signed  Digby,  DixwelJ,  and  A.  D. 
ire  in  tbe  same  hand  with  another  signed  C. 
fiow^,  fotmd  also  among  Plunkett's  papers, 
which  name  of  Howell  is  explained  in  Plun- 
keifs  cypher  to  mean  Glasgow,  whom  the 
cooMittee  see  reason  to  believe  to  be  Christo- 
pher Glascock,  an  Irish  officer  in  Dillon's  re- 
giflMttt,  who  appears  to  be  employed  by  DUloo 
tt  writing  the  treasonable  letters  signed  by 
Billon  bioiself,  as  well  as  in  writing  others  of 
tbesamekiod,  signed  by  fictitious  names  be- 
Wing  to  him,  GlasooGk. 

Iiie  committee  observe,  that  in  the  copy  of 
the  letter,  signed  J.  Rogers,  directed  to  Digby, 
asd.  dated  tbe  5th  of  July,  17S9,  the  person 
who  writ  thai  letter,  says,  that  his  fellow-tra- 
veller's wife  parted  henoe  the  day  before  for 
Paris^  and  tnat  he  gave  her  a  letter  to  him, 
Digby,  which  a^pnees  with  Layer's  confession, 
that  Flnnkett  did  give  Mr».  Laver  a  letter  of 
ffeeommendation  toDilkm,  signed  Rogers,  and 
tfait  he  received  from  Plunkett  the  name  of 
JNgby  to  denote  general  Dillon,  whush  name 
was  also  confirmed  to  Layer  by  lord  Orrery  to 
ttcan  DilhMi.  But  that  Dillon  went  by  the 
nsflse  of  Digbr  is  put  past  all  doubt,  by  a  dis- 
esvcfy  made  by  Mr.  Craofurd,  his  m^esty's 
resident  at  Paris,  who  being  ordered  lo  dis- 
esrer  the  person  meant  by  that  name,  made 
ass  of  tba  ibllowmg  eootriftaoe^  nenliDaed 
tfins  la  hie  own  ktter. 


**  I  have  just  now  found  out  who  Mr.  Digby 
is.    I  folded  up  a  paper  iu  tbe  form  of  a  letter, 
and  sealed  it,  and  directed  it  to  Mr.  Digby  at 
Paris,  then  wrapt  it  up  in  a  piece  of  waste 
paper-  with  a  memorandum  in  it,  to  be  inform* 
ed  at  Mr.  Waters's,  banker  in  Christine  street, 
in  what  part  of  Paris  Mr.  Digby  lived ;  I  gave 
i^  thus  made  up  to  a  sharp  young  fellow  who 
speaks  both  French  and  English,  and  ordered 
him  to  go  booted  and  a  little  dirtied  to  Mr. 
Waters's,  to  open  before  him  the  sham  letter 
and  read  his  memorandum,  and  to  shew  him 
the  direction  of  the  letter,  and  to  desire  him  at 
the  same  time  to  send  somebody  with  him,  to 
conduct  him  to  the  place  where  it  was  to  be 
delivered ;  ihat  as  soon  as  he  should  come  to 
the  door,  where  he  was  to  deliver  it,  he  should 
pretend  to  have  lefl  a  packet  at  home,  and  mak<* 
ing  as  if  he  would  go  hack  to  fetch  that  packet, 
he  should  slip  away   from  the  person  who 
shewed  him  thither.     The  thing  succeeded 
better  than  I  expected,  for  Waters  was  not  at 
home,  and  my  man  acted  his  part  so  well,  that 
Waters's  chief  book  keeper,  without  giving 
himself  the  trouble  of  goroff,  wrote  the  direc- 
tion for  him  upon  my  sham  ^tter,  in  the  man- 
ner your  excellency  will  see  m  the  enclosed. 
The  book-keeper  was  very  desirous  to  have  the 
letter  in  order  to  deliver  it  himself;  but  mr 
to  deliver  it  with  his  own  handf, 


man 


and  answered  boldlv  to  some  questions  which 
tbe  book-keeper  asaed  him,  pretending  he  was 
to  return  the  next  day  for  England."  The  di- 
rection writ  by  Mr.  Waters^s  book-keeper  under 
the  name  of  Digby  was  A  Monsieur  Dillon, 
Rue  Gdombier  a  V  Hotel  d'  Hollande;  which, 
as  your  committee  are  informed,  is  the  ordi- 
narv  residence  of  lieutenant  general  Dillon. 

Upon  this  discovery  notice  was  sent  from 
France,  by  Dillon  and  his  agents,  to  his  corres- 
pondents in  England,  to  forbid  them  making 
use  any  more  of  that  fictitious  name,  as  shsfl 
be  more  fully  taken  notice  of  hereafler  hi  this 
Report 

Notwithstanding  all  this  evidence  of  Plim- 
kett's  corresponding  with  Dillon,  when  he  was 
examined  he  deni^  his  knowing  general  Dil- 
lon, or  his  having  ever  exchanged  a  letter  with 
Dilkm  or  his  secretary  in  bis  life;  he  denied 
the  letter  to  Digby  of  the  S3d  of  July  stopped 
at  the  post-office,  and  the  cypher  found  at  his 
lodginss  to  be  his  own  hand-writing;  he  de- 
nied the  receipt  of  the  letters  from  Howell* 
Dixwell  and  Digby,  fbund  among  his  papers  ; 
but  owned  he  had  once  received  a  letter  from 
one  Farelly  a  Popish  priest,  formerly  governor 
to  the  duke  of  Berwick's  cl^ildren,  signed  by 
the  name  of  Digby,  and  relating  to  stocks  of 
Nicholas  Wogan's  and  others.  The  commit* 
tee  observe  that  in  this  prevaricating  answer  he 
was  labouring  to  account  for  the  meanbg  of 
the  word  '  stocks,'  which  is  mentioned  in  the 
letter  from  Digby,  but  wilt  be  shewn,  in  tba 
sequel  of  thb  Report,  to  be  meant  in  a  very 
dinerent-  sense  from  its  natural  import,  and  to 
mean  the  conspiracy  only ;  and  in  Plunkett'a 
ova  cyplier  the  fiotitious  word  *  brokersi' ia  e9> 
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plained  agenta.  Upon  preanog  bim  farther  to 
fee  if  be  woul^  owo  the  correspoDdeDce  with 
pilioD,  and  acknowledge  tbe  letters  the  com- 
inittee  bad  anch  full  evidence  were  his,  tbej 
found  that,  in  order  to  avoid  the  owning  it,  be 
run  himself  into  auch  an  evident  abaurdity  and 
inconsistency,  as  appears  to  them  a  strong  ar- 
gument of  bis  guilt. 

He  affirmed  tbe  cypbet  (wbicb  is  sworn  to 
be  bis  own  band- writing  to  belong  to  one 
^ugh  Thomas,  formerly  ctf  tbe  herald's  office, 
ivbo  bad  lodged  in  the  same  boose  with  bim- 
•elf;  that  be  bad  beard  this  Hugh  Thomas 
own  in  company  with  Neynoe,  that  be  corres- 

f  ended  with  Dillon ;  that  Hugh  Thomas  went 
y  tbe  name  of  Rogers,  and  that  he,  Plunkett, 
found  tbia  cypher,  and  several  letters  directed 
to  Rogers,  among  Hush  Thomas's  old  books 
and  papers.  Bemg  asked  whether  Hugh  Tho- 
mas ever  signed  Plunkett  ?  He  said,  not  to  his 
knowledge ;  and  then  endeavoured  to  impose 
on  tbe  committee,  by  telling  them  bis  own  true 
pame  was  Plunkett.  Being  asked  what  was 
become  of  this  Thomas  P  He  said,  be  bad  beeA 
dead  a  year  and  a  half,  and  that  he,  Plunkett, 
could  not  keep  him  alive.  But  the  committee 
observe,  that  the  original  letter  to  Digby,  sign- 
ed J.  Rogers,  is  dated  tbe  33rd  of  Jiify  fast, and 
vet  is  in  the  same  hand  with  that  cypher,  which 
he  pretends  to  be  the  vrriting  of  a  man  who  has 
been  dead  a  year  and  a  half.  They  observe 
likewise,  that  tbe  letter  from  Digby  directed  to 
Rogers,  is  dated  tbe  SOth  of  May,  1729,  and 
ibat  most  of  the  letters  directed  to  Rogers 
(which  Plunkett  pretends  were  writ  to  Hugh 
Thomas)  bad  tbe  name  of  Rogers  blotted  out, 
and  that  of  John  Plunkett  writ  over  it;  and  yet 
he  owns,  be  never  knew  that  'Bhoroaa  went  by 
tbe  name  of  Plunkett :  besides  whieh,  it  is  no- 
torious, that  Plunkett  himself  went  by  tbe  naote 
of  Rogers  in  Italy,  and  Layer  has  owned  not 
only  that  Plunkett  went  by  that  name,  but  that 
he  si^ed  Mrs.  Layer's  letter  of  recommenda- 
tion to  Dillon,  by  the  name  of  Rogers,  and  also 
gave  bim,  Layer,  tbe  name  of  Rogers  to  de- 
note himself,  at  the  same  time  that  he  gave  bim 
tbe  name  of  Digby  for  general  Dilbn. 

Your  committee  are  of  opinion,  that  these 
circumstances  laid  together,  leave  bo  room  to 
doubt  but  that  Plunkett  writ  and  received  tbe 
letter  above-mentioned ;  the  contents  of  whieh 
Will  be  explained  in  their  place. 
.^  Plunkett  being  shewn  a  letter  without  direc- 
tion, si^^ned  N.  Wogan,  ericlosinff  a  cypher, 
which  IS  called  in  tbe  letter  tbe  duke  of  Ber- 
wick's key,  be  said,  this  letter  and  cypher  like*- 
wise  belonged  to  Hugh  Thomas,  who,  be  said, 
corresponded  with  tbe  duke  of  Berwick  about 
^tting  subscriptions  to  a  book ;  which  matter, 
the  committee  obseire,  neither  needed  any  cy- 
pher, nor  could  welt  be  treated  of  by  the  help 
«f  that  Tbey  likewise  take  notice,  that 
Plunkett  owned  the  receiving  m  letter  from 
"Dishy  in  relation  to  tbe  aaid  Wogaik's  Mooka, 
and  that  Wogan  is  inserted  in  Plunkett's  own 
4Sypher  by  tb^  name  of  Xoland,  which  eircmB«- 
^ances  make  it  probttUeiMdM  ottwaepondwilh  i 
Wogan.  I 


There  is  one  farther  particular  relating  to 
this  cypher,  which  the  committee  think  itpro* 
per  to  remark  to  the  House,  wbicb  is,  that 
Plunkett,  while  he  was  in  custody,,  desired  % 
certain  book  might  be  brought  to  bim  from  his 
lodgings,  but  the  messenger's  wife,  searcbina 
the  book  before  she  deliTored  it,  has  deposea 
ttpon  oath,  that  she  found  in  it  this  letter  from 
N.  Wogan.  And  as  tbe  committee  are  inform* 
ed,  that  most  of  bis  other  cyphers  and  iia|tera 
werU  found  bid  in  the  leaves  of  his  books,  they 
think  it  probable,  that  be  singled  out  this  book» 
in  hopes  of  recovering  and  destroying  the  cyr 
pber  that  serves  to  explain  his  letters  $  tbe  con- 
tents of  which,  tbe  committee  will  now  proceed 
to  lay  before  the  House,  and  to  avoid  repetition 
of  names,  wherl^er  they  can,  will  niake  use  of 
the  real  names  found  in  his  cypher,  instead  of 
tbe  fictitious  ones,  by  wbicb  tbey  are  ezpreaaed 
in  bb  letters  annexed  to  this  Report. 
>  Among  bis  pApeni  was  found  the  foul  draught 
df  a  letter,  dated  March  tbe  32nd,  1721,  and 
directed  to  Mr.  Jackson,  Which  in  his  own  cy^ 
pber  is  explained  tbe  Pretender.  In  this  fool 
draught  (which  is  swdm  to  be  his  hand-writiiig) 
are  the  following  passages  : 

<*  I  look,  8ir,  on  yoiir  hi W' suit  to  be  in  suck 
a  Ibrwardness,  that  a  speedy  and  happy  repli* 
cation  moat  inevitebly  ensue ;  tbe  Waggs,  as 
Weil  as  the  Tanners"  (wbicb  names  be  ez« 
plained  to  Layer  to  denote  the  Whigs  and  To-* 
riea)  *^seefls  convinced  that  nothing  lesa  cau 
redress  theur  ruin :  nay,  the  latter  is  apprehea- 
sive  the  former  will  compliment  you  with  it  oa 
your  own  terma,  in  order  to  engross  your  ik»> 
voui*  Ibr  tbe  future.  Tbe  precepts  my  frietfed 
and  I  gave  in  lately,  have  contribuied  much  t» 
this  emolatioft :  we  have  more  to  give  in  ;  and 
if  they  inkprove  them  as  they  have  thefora^^ 
you  will  have  a  good  game  on't."  The  words 
replication  and  precepts  are  not  found  in  bitf  cy- 
pher, but  the  sense  of  tbe  fbrmer  may  easily  im 
guessed  at. 

He  afterwards  adds;  <<Tbe  gentleman  t 
mentioned  to  you  fbrtoerly,  is  come  out  of  tk« 
countiy,  with  instructiotts  to  wait  on  yon,  and 
tender  yon  hia  Mrv ice ;  be  offers  to  bear  my 
expences  if  I  ffo  with  him«:  as  I  take  it  tfasMfc 
my  going  will  be  of  more  use  than  my  staying 
now,  I  befieve  I  shall  accept  of  bis  o^."  Jia 
another  foul  draught  of  the  same  letter,  Im 
says,  (as  baa  bete  before  obserted)  <*  There  m 
^one  sets  out  fipom  Norfolk  in  a  few  days,  to  let 
yon  know  the  Tanners  will  stond  by  yoa  on 
occasion,  and  ofiers  to  bear  my  expences ;  to 
that  I  shntll  wait  on  you,  and  navte  tbe  satisfoeu 
tion  to  tell  you  by  wordf  of  mouth  what  wUI  be 
acce[ptable.  He  carries  the  List  with  hitaa.^ 
And  IB  hMds  or  rtbntes  of  ib€  same  tetter*  bb 
eaya,  "  Wag  and  Tanner  Will  equally  conevr. 
— 9/iy  ftriend  frill  wait  60  yon  to  tendbr  their 
serric»—Ottr  miessaige  will  phi  tbe  basiDelK<ifc 
You  may  havti  dbily  meteges  of  this  kind; 
ydtt  will  be  eourted,  it  w  the  fiiigliBh  way-u8>' 
The  committee  tbtek  in  aineeesssB3r  to  na^ 

EH  here,  bow  ivednaisteiit  th(Bsa  Mdoilnte  of 
yer'a  journey^  are  with  thoieigifiei  by  La|# 
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Wtietber  the  job  that  waft  ready  to  be  on* 
dertaken  on  fitting'  cnoouraffeiDenty  and  to  be 
performed  in  twelve  hours  time,  relates  to  the 
vaah  enterprize  for  surprising  the  city  of  Lon- 
don, which  has  been  alreadv  taken  notice  of, 
or  to  the  wicked  and  execrable  desiizm  for  seiz- 


hioM:  and  bow  strongly  they  contradict 
PlimlMtt'i  hold  asseveralion,  that  be  knew  no- 
tbiogr  of  Layer's  intending  to  go  to  Rome  be> 
to  they  set  out. 

Another  feal  draught  of  a  letter  was  found 

aaoBg  Plonkett*s  papers,  and  is  sworn  to  be 

Ui  btod- writing ;  the  matter  of  which  appears 

toyoor  committee  very  remarkable.    It  is  not 

msd  Bor  directed,  but  appears  plainly  to  have 

kico  fitit  tbe  be^finning  of  the  last  year,  and  in 

it«rethe  followmg  passages,   **  I  had  four  of 

emiDt  BotbreaHs  letters  since  my  last  to  you  ; 

Vr.  Baribrd  bad  them  all ;   his  clerk  gave  me 

to  asdevstaod  they  were  sent  to  Mr.  Jos.— 

This  made  me  not  to  trouble  you.    This  only 

to  with  you  a  bappy  new  year.    1  hope  it  will 

king  tbe  kw-suit  to  bear,  afore  it  will  end  ;  if 

Miey  woakf  have  conrago  and  iotegrrty,  they 

ny  walk   k.  George   out  afore   Lady-day 

MA—"  (and  in  another  part  he  says,  afore 

May  eome^  **  He  is  weary  of  them,  and  thinks 

BO  BKm  of  stay  ing  among  them ."    It  appears 

ftooi  this  paper,  that  Plunkett  had  conveyed 

fti|ueo  of  some  letters  of  count  Bothmar's  to 

M  Onrery ;  that  lord  Orrery's  clerk  had  given 

hin  to  nnderstand,  those  letters  were  sent  to 

Ae  Pretender  (from  wlience  it  may  be  con- 

doMy  that  either  lord  Orrery  or  his  clerk  had 

a  direet  correspondence  with  the  Pretender,) 

aod  that  Plunkett  was  privy  to  some  design  for 

Walking  k.  George  out  (as  he  calls  it,)  which 

MgA  required  courage  and  integrity,  and  was 

to  have  been  exccnted  either  before  Lady-day, 

which  was  during  the  elections,  or  by  the  be- 

gioiiiDgof  Nay,  whiek  was  the  second  period 

^ed  (as  has  b«en  observed)  tor  beginning  the 

Marrection.     Simon  Bwortfegger,  secretary  to 

hid  Orrery,  owned  upon  his  examination  be- 

^  tbe  lords,  that  be  was  acquainted  with 

Fhaikett,  and  bad  been  in  company  with  him 

isd  Layer  at  Mr.  Aaron  Thompson's  cham- 

^    ilad  Pkmkett  owned  to  uie  committee 

^  beme  acquainted  with  Swortfegger,  and  his 

.^>*ifig  been  in  company  with  himi  and  Layer, 

H  Layer's  bouse ;  but  denied  bis  knowing  any 

t^f  of  tbe  foul  dbraughtsof  the  letters  above- 

Mestioned. 

-Iluokett)  in  his  letter  to  Digby  of  tbe  filsft  of 
Mav,  saysy  «^  I  hope  in  a  Kttle  time  Mr.  Jo- 
*ph"  (which  Layer  owned  to  be  the  Pretender) 
^  will  be  the  ministry's  only  refuge.  Burford" 
(whom  Layer  declared  likewise  to  be  Orrery) 
fttd  bia  club  seemed  to  think  so :  they  will 
■ove  a  finger  in  the  pie  if  they  can  ;  I  know 
my  can  come  in  for  a  good  share  in  It,  if  they 
fta  have  a  little  concert  and  regulation ;  there 
•n  those  that  will  undertake  to  do  the  job  in 
^iva  hours  time.  A  little  time  will  shew 
^Mier  tbey  will  give  ^tting  encouragement ; 
'twb  or  three  are  taiten  off,  no  matter  how, 
Bwg  George  will  go  off  by  hook  or  by  crook, 
Jd  of  course  the  Lowty  wdl  be  for  Joseph  : 
■it  has  been  communicatsd  to  your  iriends." 

What  is  meant  by  tbe  Lowty,  does  not  ap- 
Y^  by  his  cypher ;  but  by  the  sense,  and  the 
wabetical  order  of  the  cypher,  it  is  not  im- 
PWlo  but  it  may  mean  tbe  ministry. 


design  for  seiz- 
ing and  destroying  his  majesty's  sacred  person, 
of  which  mention  is  expressly  made  in  twosob-^ 
sequent  letters  of  Plunkett's,  is  left  to  the  cop« 
sideration  of  the  H  ouse. 

But  the  committee,  from  comparing  tbe  me« 
morandum  at  the  end  of  the  paper  of  resolu- 
tions, in  the  following  characters  Dis.  C.  W. 
M.  with  the  two  or  three  that  are  mentioned  in 
this  letter  to  be  taken  off,  and  likewise  with 
Wilson's  intimation  to  Layer,  that  if  k>rd  €a- 
dogan  were  but  shot/the  soldiers  would  declare 
for  Ormond ;  and  also  with  Layer's  negocia- 
tion  about  seizing  lord  Cadogan,  and  with  the 
paragraph  in  his  Scheme  for  seizing  some 
great  persons  at  their  houses,  see  reason  to  be- 
lieve, that  by  the  first  of  thoae  characters  is 
meant,  Dispatch  lord  Cadogan;  and  by  tbe 
others,  two  other  officers  of  distinction. 

In  tbe  same  letter  of  the  Slat  of  May, 
Plunkett  takes  notice,  **  That  Johnson,  an  ac- 
quaintance, was  taken  up  the  day  before,  but 
bad  burnt  his  papers,  and  seemed  to  be  easy  in 
the  matter ;  and  adds,  I  believe  they  will  get 
nothing  by  him." 

Plunkett  being  asked  by  the  committee,  whe« 
ther  he  was  aequainted  with  George  Kelly, 
alias  Johnson,  said  he  knew  him  by  sight  and 
coffee-house  acquaintance  only ;  that  he  did 
not  remember  bis  having  ever  received  a  letter 
from  him ;  and  Kelly  gave  the  same  account 
in  relation  to  Plunkett :  yet  a  letter  firom  Kelly 
was  found  among^  Plunkett's  papers ;  and  John 
Malone,  who  waited  on  Kelly  at  his  lodgings^ 
has  named  Plunkett  in  his  deposition,  as  on^ 
who  often  visited  Kelly  there.  And  the  com- 
mittee are  satisfied,  that  they  were  privy  to 
each  other's  treasonable  correspondence,  hf 
some  passages  in  the  letters  to  and  from  Kelly^ 
in  which  mention  is  made  of  Plunkett  by  the 
name  of  Rogers,  as  will  be  shewn  in  its  proper 
place.  Plunkett  concludes  his  letter  of  the  2 1st 
of  May  with  these  words :  <*  The  motive  of 
my  journey  is  over  at  present,  my  pocket  feels 
it,  the  man  naust  be  fed  with  mdney  now  and 
then  ;  the  labouring  oar  will,  I  beheve,  be  laid 
on  me." 

As  he  denied  the  writing  these  letters,  the 
committee  could  not  draw  from  him  any  expli- 
cation of  this  paragraph ;  but  comparing  it 
with  the  other  part  of  his  letter,  where  it  is  said^ 
that  a  little  time  will  shew  whether  Burford 
(lord  Orrery)  and  the  club,  would  give  fitting 
encouragement  for  undertaking  the  job;  they 
think  it  appears  probable,  that  some  part  in  this 
job.is  the  hibounng  oar  referred  to,  for  which 
he  expected  to  be  ted  with  money.  ' 

His  next  letter  to  Digby  is  of  the  Slst  of 
Mav,  in  which  he  says,  "  He  finds  the  regent 
hada hand  in  keeping^  k.  Geofffe  from  gomg 
abroad,  so  that  the  ministry  will  carry  op  th^t 
game  safely  and  leisurely  without  any  oppo- 
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ntion  whaterer  from  the  club,  or  any  of  the 
Ptretender's  frieDds/'  He  adds,  '<  Let  tbeni  be 
erer  so  sanguine,  they  can  do  nothiog  aa  long^ 
aa  the  re^nt  stands  by  the  ministry:  But 
•hoald  Ormond  come,  with  batf'  a  dozen  regi- 
ments only,  be  would  carry  his  point,  and  make 
k.  George  run  for  it.'*  lliis  passage  confirms 
what  hath  been  set  forth  above,  that  the  late 
duke  of  Ormond's  coming  over  made  a  part 
of  the  original  Scheme,  and  agreea  with 
the  accounts  receired  fVom  Spain,  of  Irish 
floldiera  provided  there  for  the  Pretender's  ser- 
▼ice. 

Plunkett  then  adds,  <<  If  Burford  (lord  Or- 
rery) and  the  club  have  a  mind  to  have  k .  George 
delivered  up  to  them,  he  shall ;  there  are  those 
that  will  undertake  it,  and  offer  to  do  whatever 
required."  And  in  his  letter  of  the  4tb  of  J  uly, 
he  says,  **  —  I  can  assure  you,  despair  has 
made  some  to  take  a  resolution  to  lay  violent 
hands  on  k.  George ;  but  there  is  a  stop  put  to 
them  at  present :  It  is  not  the  Pretender's  in- 
terest ;  but  you  can't  do  so  always ;  an  ill  pre- 
cedent is  dangeroui." 

The  black  and  villaiuous  design  expressed 
by  these  two  paragraphs,  needs  no  explication 
from  your  committee,  who  are  sensible  the 
House  cannot  have  heard  them  read  without 
the  utmost  horror  and  indignation. 

He  speaks  of  himself  in  these  letters  as 
knowing  the  men,  who  had  taken  a  resolution 
to  lay  violent  hands  on  the  sacred  peraon  of  his 
majesty ;  and  was  himself  so  far  engaged  in 
this  execrable  design,  as  to  say  in  one  of  his 
letters.  If  the  club  desire  it,  his  majesty  shall 
be  delivered  up  into  their  hands :  And  m  ano- 
ther letter  dissuades  it,  not  out  of  any  con- 
acienoe  or  remorse  for  the  crime,  but  merely  for 
fear  the  same  barbarity  should  be  retaliatra  on 
the  Pretender :  Yet  this  man  still  continues  so 
hardened  and  obstinate,  as  to  renew  bis  guilt  by 
refusing  to  make  the  least  discovery  of  his  ac- 
complices, or  to  give  this  only  reparation  and 
atonement  he  is  capable  of,  to  a  country  which 
he  has  been  labouring  to  involve  in  the  greatest 
calamities. 

He  afWrwards  says,  "  That  though  there 
should  be  a  rising  in  most  parts,  if  the  mob  is 
beat  in  one  place,  the  rest  will  go  home  and  be 
quiet  for  seven  years  more." 

His  next  letter  is  of  the  %  1st  of  June :  In  this 
lie  says,  •*  That  Burtbrd  and  the  club  think 
themselves  slighted  by  the  regent  and  mi- 
nistry of  France;  and  conceive,  that  the  re- 
S»nt  joiuf  with  king  George  to  be  revenged  on 
em.  That  he  may  have  room  to  repent  it 
early  or  late ;  for  should  the  parliament  be 
broke,  and  a  new  one  called,  he  might  find 
liimself  more  embarrassed  than  he  is  aware  of." 
He  adds.  **  If  the  regent  stands  neater,  they 
will  soon  brin^  the  hiw-fiuit  to  bear ;  so  far  f 
am  satisfied  of  it,  that  four  or  five  hundred  men, 
and  as  many  arms,  with  1,600/.  will  complete 
the  matters  in  a  little  time,  and  give  a  gooo  ac- 
count of  kinff  George  and  the  ministry.  The 
army  want  only  an  opportunity  to  do  their  duty. 
Iliiijpchemei  if  duly  ^iid  discreetly  raaDaged, 


will  give  them  an  opportooitj  to  do  it  Were 
we  sure  the  regent  would  not  interpose,  we 
would  take  it  in  hand  forthwith." 

The  committee  make  no  doubt  but  the  Housed 
has  prevented  them,  in  obserring  how  exactly 
this  letter  agrees  with  the  accounts  sent  some 
time  before  from  France ;  that  the  conspiratora 
reckoned  on  great  part  of  the  king's  own 
forces :  and  only  desired-ihe  regent  that  he 
would  keep  himself  neuter  between  the  Pre- 
tender and  his  majeMy.  And  this  letter  appears 
to  have  been  wnt  at  the  time  when  l^yer, 
Wilson,  Mnrphey  and  I^unkett  were  labouring' 
to  corrupt  the  officers  and  soldiers  of  the  army. 

Plunkett  addi^in  the  same  letter,  «'  If  the 
repent  and  court  of  Spain  will  but  ply  k.  George 
with  large  demands,  and  bnn^  the  czar  down 
to  Hanover,  the  Pretender  will  have  a  <  carta 
blanche'  from  the  ministry  and  king  George, 
as  also  from  ell  the  rest  of  his  friends  umI 
foes  :  This  I  take  to  be  the  best  and  safest  way* 
both  for  the  Pretender  and  his  well-wishers.'' 

This  expression  of  the  Pretender's  getting  a 
'  carte  blanche'  from  the  kini?  and  ministry,  i» 
repeated  several  times  in  Plunkett's  letters;, 
and  however  extravagant  and  ill  founded  soda 
suggestions  were,  yet  the  committee  cannot 
but  observe,  that  bis  representations  appear  to 
have  met  with  such  a  spirit  of  credulity  and  - 
delusion  in  the  Pretender  and  his  agents,  that 
not  long  after  he  was  vain  enough  to  entertain 
hopes  of  capitulating  with  his  majesty  for  the 
crown  by  that  traitorous  and  insolent  declara-^ 
ration,  against  which  both  Houses  have  so  late, 
ly  exprttsed  their  just  resentment  and  abhor- 
rence. 

Plunkett's  next  letters  are  of  the  4th  and  5th 
of  July,  173S ;  in  which  he  has  the  vanity  to 
tell  Dillon,  •<  That  he  had  been  desired,  by 
some  leading  members  of  the  then  parliament, 
to  acquaint  the  regent's  agent  here,  that  it  was 
now  in  the  power  of  the  regent  and  Spain,  to 
send  away  king  George,  and  to  send  home  MLr. 
Jos.  with  a  '  bonne  grace,'  and  mucbto  their  ad- 
▼antage;  that  it  was  only  to  insist  on  the  sti* 
pulation  king  George  bad  made  with  them, 
and  they  would  have  a  fair  pretence  todu  it.'* 

It  appears  by  other  passaces,  that  this  aup- 
posed  stipuhition  relates  to  the  cession  of  Gib- 
raltar. 

He  afterwards  gives  an  account,  "  That  he 
did,  both  |0n  the  4th  and  5th  of  July,-  wait  on 
the  regent's  agient  with  this  message;  aed 
says,  That  as  that  agent  was  acquainted  with 
some  of  the  members  of  parliament  who  em- 
ployed him,  he  gate  some  attention  to  him  z 
but  the  objections  which  the  regent's  agent 
made,  appear  to  have  been,  that  the  Pretender 
had  not  the  name  of  a  man  of  great  parts  or  re* 
solution :  That  he  had  hitherto  no  great  opinion 
of  Burford  and  the  club :  and  that  such  a  pro- 
cedure on  the  part  of  the  regent,  would  be  m 
violation  of  the  <  bonne  foy.'  To  which  last 
Plunkett  replied,  that  it  would  be  no  breach  of 
their  *  bonne  foy' to  be  grateful  to  those  who  were 
tbeir  deliverers  for ineHy ."  Ho weV  er ,  PI unkett 
says|  *<  He  convinced  the  agenti  that  it  wa* 
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i»w  in  the  regBot^s  power  to  make  the  mi- 
itttry  and  luDg  George  give  the  PreteDder  a 
'  carte  blanche;'  and  by  so  doing,  to  paake  the 
ameror  vQipit  up  what  be  has  now  in  FJanders, 
wiiBoat  striking  a  stroke.  That  the  oommon 
people,  the  oonntry  party,  and  all  the  English 
fBDtJemen  might  be  brought  to  join  with  the 
Rgeot  in  proper  measures  to  do  it ;  or,  that  if 
tlw  regent  would  but  stand  neuter,  they  would 
Mn  raing  the  Pretender's  law-suit  to  bear  in- 
dqieodeot  on  any  whatever."  He  adds,  **  That 
be  ii  satisfied  the  agent  would  write  these  sen- 
lioieots  to  his  court ;  and  that  it  is  'Dillon's 
ksioess  to  let  the  regent  see  he  has  the  same 
mtimeots  from  other  people  here." 

Plankett  being  examined  by  the  committee, 
in  relation  to  this  letter,  owned,  he  had  frequent 
acetti  to  one  of  the  French  ministers  on  pnvate 
li&irs :  and  that  Layer  knowing  him  to  be 
aeqoaiDted  with  him,  asked  him,  whether  he 
could  find  out,  by  tiie  help  of  that  minister, 
wbtiher  the  regent  might  not  be  broueht  into 
Tory  measures  ?    And  ^ephen  Ly  nchnas  de- 

e\,  that  Layer  told  him,  applicalioD  had 
made,  either  by  himself,  or  some  other 
persoB,  to  one  of  the  French  agents  here  to  the 
effect  mentioned  in  Plunkett's  letter.  How- 
ever, Plunkett  denied  his  having  ever  spoke  to 
tbat  minister  in  relation  to  state-afiairs,  or  his 
barisg  writ  any  such  account  to  France. 

The  committee,  from  comparing  this  relation 
of  these  two  conversations  with  what  he  says 
is  other  letters,  of  bringing  the  czar  down  to 
Baoover,  in  order  to  oblige  his  majesty  to  with- 
draw from  England,  owerve,  that  the  con- 
iprators  were  so  intent  on  compassing  their 
wicked  designs  by  any  means,  tbat  naving 
Ailed  in  thehr  applications  for  foreign  assistance, 
^  were  now  labouring  to  make  France  and 
8{iUo  insist  on  the  restitution  of  Gibraltar,  to 
throw  Flanders  into  the  hands  of  France,  and 
|o  briog  the  czar  into  Germany,  in  hopes  to 
JQvolfe  all  Europe  in  confusion,  and  thereby 
tepave  the  way  tor  bringing  in  the  Pretender. 

10  the  same  letters  he  tells  Dillon,  **  Now  is 
Ibe  time  for  the  regent  and  ministry  of  France 
to  serve  you :  if  they  do  not,  T  can  assure  them, 
Ae>  may  have  room  to  repent  it:  for  the 
^tvteoder's  friends  will  find  means  to  get  into 
liiesaddle  in  spite  of  the  ministry  and  k.  George.^ 

He  adds,  *^  Tbat  the  army  will  not  stand  by 
Ibe  king  and  ministry,  against  the  great  bent 
oftbe  English  gentlemen,  the  common  people, 
od  the  country  party ;  who  are  so  incensed 
>^st  the  court,  that  the  least  accident  would 
"viely  overturn  what  they  have  been  doing 
tkeae  seven  years  past." 

He  then  says,  **  That  his  fellow-traveller  is, 
and  has  been  very  active  since  his  coming 
from  his  travels,  and  is  more  serviceable  than 
those  who  move  in  a  higher  sphere :  that  he  is 
^rring  on  the  club  daily,  and  has  made  many 
^  them  more  active  in  the  law- suit  than  they 
•thcrwise  wouM  have  been.  Tbat  his  wife 
parted  the  day  before  for  Paris ;  and  that  he 
save  her  a  letter  for  Dillon;  his  fellow  tra* 
vdler  thinking  himself  entitled  to  it,  or  any 
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I  other  civilities  Dillon  could  shew  her,  during 
her  stay  there."  He  adds,  **  Your  tiiends 
continue  their  preparation,  and  resolve  to  hold 
themselves  in  readiness  on  occasion." 

The  committee  take  notice,  thai  these  letters 
were  writ  just  about  the  time  that  Layer  went 
down  to  Norfolk.  And  they  think  the  sanguine 
manner  in  which  Plunkett  writes,  is  in  part 
accounted  for  by  what  lord  North  and  Grey 
told  Layer,  that  the  encampment  had  spoiled 
the  project :  but  we  shall  have  them  again. 
And  by  his  lordships  saying,  be  you  ^uiet^ 
something  will  be  done :  if  there  be  a  risings 
you  shall  not  want  men,  or  money,  or  arms. 
And  that  these  letters  and  passages  make  it 
highly  probable,  that  the  substance  of  Layer'* 
scheme  had  not  been  only  seen,  but  approved  of. 

Notwithstanding  the  account  which  Plunkett 
gives  in  this  and  other  letters,  of  Layer's  pr(K 
ceediun^  yet  Layer  denied  tbat  he  had  ever 
opened  himself  to  Plunkett,  in  relation  to  the 
Pretender's  affairs,  after  their  return  from 
Rome;  and  Plunkett  affirmed,  that  he  only 
knew  Layer  by  coffee-house  acquaintance,  and 
never  conversed  with  him  but  in  the  streets 
publicly. 

Plunkett's  next  letter  is  of  the  2Srd  of  July* 
the  original  of  which  being  stopped,  and  being 
sworn  to  be  bis  own  hand -writing,  the  com- 
mittee think  it  proper  to  lay  the  whole  before 
the  House,  with  the  explanation  of  the  fictitious 
names  taken  out  of  the  cypher,  which  is  swota 
to  be  bis  own  hand  also. 

A  Monsieur  Diobt  k  Pliris. 
Under  a  blank  cover  to  Waters. 

July  23,  1729. 

"  By  the  time  this  comes  to  band,  king 
George's  agent  will  arrive  there :  1  am  glad 
on't,  ^because  I  hope  all  the  negociations  and 
proeeedinffs  of  the  ministry  and  king  George 
will  be  laid  before  the  parliament,  which  will  be 
a  means  to  send  him  to  Hanover.  Though  he 
thinks  to  briog  the  country  party  to  ap[)rove  of 
whatever  he  will  propose  to  the  parliament, 
he  will  hardlv  even  bring  the  court  party  to 
do  it.  He  thinks  to  disculpe  himself  at  the 
ezpenoe  of  the  dead.  This  I  told  some  of 
the  parliament-men;  they  say 'twont  do  for 
love  or  money.  Certain  persons  are  forming 
projects  that  will  distress  the  court  of  Spain, 
m  case  of  war  between  Spain  and  the  emperor. 
Count  Bothmar  comes  into  it  by  king  George's 
connivance;  'tis  now  in  embrio :  when  it  comes 
to  perfection,  I  shall  be  master  on't.  1  gave  a 
hint  on't  to  the  r^eot's  agent ;,  he  was  not  a 
little  surprized  at  it.  They  must  not  linger 
much  longer ;  if  they  do,  the  emperor  and 
king  George  will  find  means  to  distress  the 
court  of  9pain  and  the  ministry  in  France  ; 
they  must  hasten  the  peace  to  prevent  it. 

«  My  companion,  who  has  been  in  the  coun- 
try this  three  weeks  oast,  came  to  town  yester- 
day :  he  seems  to  be  sure  of  bis  game,  viz. 
that  Mr.  Joseph's  friends  will  run  down  the 
ministry  and  king  George  in  s  httfe  timf,  and 
SB 
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bring  the  Uw-soit  to  bear  on, their  own  bottom^  ( 
«{id  indepeiideDt  of  the  regent,  or  any  bod^ 
elae.  1  am  resolved  to  know  nothing  of  their 
proceedings ;  I  am  for.  having  every  thine  laid 
nefore  the  parliament  first,  and  then  ever?  oody 
trill  see  we  want  the  Pretender  more  than  he 
wants  ns.  Both  friend  and  foe  will  Join  in  any 
enterjn'ize  that  will  be  made  in  bis  fiivoor : 
neither  will  they  ever  dare  opbraid  him,  if,  on 
any  occasion,  he  should  look  asquint  on  'em 
hereafter.  1  hinted  oHen,  the  only  wav  to 
apirit  them  up,  was  to  convince  them  the  law- 
suit  would  be  brought  to  bear  without  them ; 
and  that  by  the  regent  and  Idng  George.  The 
construction  thev  put  upon  this  was,  that  the 
former  was  aobtte  enougn  to  make  use  of  the 
folly  of  the  latter,  to  play  the  game  to  his  own 
advantage  at  our  cost,  and  that  be  will  gorcrn 
Mr.  Joseph  when  here,  as  he  does  now  king 
George.    This,  w  some  such  imaghiation, 

Kve  them  an  uncommon  resolution;  and  I  he- 
re they  will  stroggle  bard  for  a  start  in  the 
race  of  honour,  'lis  in  the  regent's  power  to 
make  kiug  George,  the  ministry,  and  the  club» 
to  give  Mr.  Joseph  a  carte  Manobe:  'TIS  in- 
cumbent on  yon  to  coovince  him  of  it.  i  am 
sure  his  a^ut  here  is  alrsady ;  for  I  gavebim 
,  tliis  morning  demonstrative  proof,  that  king 
Cieorge  designs  to  sunport  the  emperor  apLinst 
the  French  kiog  and  his  cose,  and  that  without 
beiugaeen  in  it. 

<*  I  would  be  glad  to  know  how  the  duke  of 
Berwick  does,  and  if  he  continues  there  this 
summer.  I  have  little  to  do  in  town^  so  1  de- 
sign to  go  to  the  country  for  three  weeks.  The 
town  is  dull  and  empty. 

*<  We  bear  the  Czar  is  in  motion,  I  wish  it 
may  be  towards  Hanover,  for  king  George 
would  soon  move  from  bis  country  seat  here. 

«(  I  believe  Mr.  Joseph  will  laugh,  when 
he'll  hear  of  the  stratagem  I  made  use  of  to 
bring  bis  friends  to  so  gw>d  a  temper  of  do^. 
I  hope  diey  will  keep  to  it,  which  is  l^e  wish 
nf,  Sir,  your  humble,  obedient  servant, 

<<J0.  ROGBBS." 

In  his  letter  of  the  16th  of  August,  he  says, 
**  The  Pretender's  law- business  continues  in 
the  same  plight.  My  companion  goes  on,  as 
he  thinks,  very  successfully,  and  is  confident 
he  will  bring  the  business  to  bear  in  a  little 
time." 

This  l^er  was  writ  nine  days  before  Layer 
went  dovfn  to  lord  North  and  Grey's  with 
Lynch. 

Plunkatt  says  in  the  same  letter,  "  That  the 
Pretender  must  promise  the  regent  and  mi* 
nistry  of  France  nir,  and  that  he  will  be  a  fast 
friend,  when  in  his  power,  and  must  seem  to 
rriy  more  on  them,  than  any  here ;  that  this 
is  the  only  game  he  has  to  piny  at  this  time^" 

In  his  next  letter  of  the  39d  of  Auffust,  he 
says,  *'  That  his  friend  casse  cut  of  the  coun- 
try a  few  days  ago,  and  told  iiim  tbat  his  clients 
seem  now  to  despair  of  bringing  the  law-busi- 
ness to  bear  this  next  term,  except  the  regent 
were  made  a  party;  that  he,  Phankett,  toM 
him,  in  case  the  reg^t  were  appUed  to  in  a 


proper  tnanner,  be  might  be  prevailed  on  ta 
come  into  proper  measures,  at  least  indirectIV) 
and  that  without  breach  of  the  *  bonne  foy'  be 
owes  king  George  or  the  ministry ."  He  adds, 
"  That  &ey  (his  friend's  clients)  are  for  any 
thing  but  nnder  their  bands  ;  and  that  if  the^ 
shonld  apply  to  Dillon«  or  the  regent  (as  his 
companion  had  teld  him  they  soon  would),  thegf 
might  safely  offer  at  least  to  come  Into  their 
measures,  to  stop  their  mouths  hereafter ;  and 
be  thinks^  with  submission,  'tis  pity  to  binder 
them  from  plunging  themselres,  as  they  did 
before."  He  adds,  "  That  it  is  in  thepowefr 
of  the  regent  and  ministry  of  France,  to  make 
the  ensuing  pariiament  give  the  Pretender  his 
own  term^,  and  that  as  the  French  king  is  soon 
to  be  of  age,  be  may  do  erery  thing  with  $l 
gsod  grace  and  '  bonne  foy ;'  and  settle  the 
n-etender  so,  that  it  will  alwavs  be  in  his  power 
to  serve  him,  and  the  court  or  Spun." 

Piunkett,  who  assumes  to  himself  so  const* 
deraUe  a  part  in  these  transactions,  being  ask- 
ed by  the  committee  to  give  some  account  of 
bis  life  and  education  said,  that  he  was  bora  at 
Dublin,  and  bred  up  when  a  boy  at  the  Jesails 
college  at  Vienna ;  that  he  is  a  Roman  catho« 
lie,  but  not  in  any  orders.    And  though  he  ea* 
deavonred  (as  has  been  observed  above)  by  bis 
dress,  appearance,  and  behavionr,  to  represent 
himself  to  the  committee  as  rery  inconsidsr^ 
able,  and  no  ways  equal  to  the  part  he  wtB 
taxed  with,  yet  a  great  number  of  letters  iroin 
persons  of  the  first  quality  abroad  were  found 
among  his  papers,  in  which  tbe  committee  ob- 
serve* he  is  treated  with  great  intinnicy  and 
confidence.   And  in  a  letter  frcmi  the  lady  Mid- 
dleton,  of  an  old  dale,  mention  is  made  of  ber 
being  to  introduce  him  to  the  late  king  James's 
queen  in  France;  to  whom,  as  he  owned  to  the 
committee,  he  had  been  introduced.    And  that 
the  tnist  and  confidence  reposed  in  him  still 
subsists  undiminished,  appears  to  the  com- 
mittee, not  only  by  his  own  confessing,  that  he 
did  walk  and  converse  with  the  Pretender  pub- 
licly in  his  garden  at  Rome,  but  from  Layer's 
account,  that  he  had  two  private  oonforences 
with  the  Pretender ;  and  above  all,  from  the 
letter  tinder  the  Pretender's  own  hand,  which 
he  shewed  to  Layer  at  Rome,  and  which  has 
been  communicated  to  the  committee,  as  be- 
fore-mentioned, in  which  the  Pretender  treats 
bim  with  such  distinction,  as  to  charge  him  not 
to  mention  any  thing  of  business  to  any  bodV) 
till  he  himself  had  seen  him  idone ;  than  which, 
the  committee  think,  a  stronger  and  a  more 
convincing  proof  of  trust  could  not  well  have 
been  given.    It  appears  also  by  fool  drangbtl 
of  letters  taken  among  his  papers,  that  he  writ 
directly  to  the  Pretender  himself. 

Mention  being  made  in  Plnnkett's  letters  m 
Johnson  alias  George  Kelly,  and  some  extractt 
of  letters  to  and  from  the  said  Kelly  havi^ 
been  referred  to  the  committee  among  Layen| 
and  Plnnkett's  papers  *,  by  which  itapi>e«r« 
to  them,  that  Kelly's  treasonable  oorrespon* 
disnce  had  a  connection  with  thei  others,  stw 
particularly,   that   he    was   privj   to  •o** 
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Df  HooleU's  tmngactioiM ;  your  oominiUee 
Aooght  that  Uieir  having  a  geDend  view  of  all 
tbeptpen  rdatingr  to  £e  ooaspiracy,  might 
Jielp  U>  illustmie  and  explain  the  several  parts 
if  it,  in  the  same  manner  as  Layer's  and  Plun- 
bti'sjpapers, mutually  confirm  and  give  light 
to  each  other. 

For  this  reason  they  moved  the  House  to 
itf<i  those  papers  laid  hefore  them,  and  to  em- 
pover  them  to  take  such  farther  examinations, 
«  might  be  necessary  to  lead  them  on  in 
tadog  oat  the  source  of  the  treasons  enquired 
into. 

Haling  accordingly  perused  those  papers, 
ud  examined  some  m  the  persons  principally 
Mjeemedin  them,  they  now  proceed  to  lay 
Mreyou  the  result  of  that  enquiry. 

It  aopeara  to  them,  that  Geoige  Kelly, 
oedf,  has  been  of  late  years  constantly  em- 
^jed  in  carrying  on  several  treasonable  cor- 
^ndeaces  and  negodations  between  the 
ratsder's  agents  abroad,  and  persons  of  great 
Moction  at  borne,  tending  to  the  bringing  in 
«e  Pretender  with  an  armed  force,  and  to4he 
orertoraiog  the  present  happy  establishment 
ncbsrch  and  state. 

iod  here  your  committee  find  themselves 
<%ed  to  mention  thelprd  bishop  of  Rochester, 
MfriDGJmdiv  aiding,  directing  and  employing 
m  «id  Kelly^  in  Sie  prosecution  of  his  trea  • 
MQibledesttins. 

h»  Kellv^  correspondences  seem  to  derive 
their  freight  and  sigpificaocy  chiefly  trom  his 
^^  employed  by  the  bishop  of  Rochester, 
;our  committee  will  first  lay  before  you  the 
Hreral  reasons  that  induce  them  to  bdieve  he 
WM  10  employed,  and  the  part  which  it  ap- 

jsm  to  theiia  the  bishop  has  had  in  this  coa- 
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^frequeotlv  told  him.  that  the  bishop  of 
l^diesterheld  correiipondences  with  the  Pre- 
wer  and  his  agents:  that  he,  Kelly,  was  em - 
Fioyed  by  the  bishop  m  writing  for  him,  and 
Qnriiig  on  the  said  correspondences;  that 
l^y  told  him,  the  Pretender  relied  more  on 
vnoeifrom  the  bishop,  than  firom  any  other 
fnn& ;  that  be  had  several  times  left  Kelly 
tttbe bishop's  door,  when  Kelly  went  iotQ.the 
Wbop's  house,  and  staid  there  an  hour  or  two, 
aiuu^n  coming  back  to  bim,  Kelljr  made 
jV^Mgies  for  staymg  so  long,  and  told  him,  he 
udbeen  writing  the  hishop^s  letters,  which  he 
«*tya  apprehoftded  to  be  the  foreign  corre- 
Vwuce  of  the  bishop  with  the  Pretender's 
Hints;  and  that  Kelly  told  him,  the  bishop 
^er  mfleredhim  to  take  a  bit  of  paper  of  the 
"■bopshand-writmgoutofthe  room. 

"That  hm  knows  letters  were  directed  to 
MJjT  by  the  name  of  Moses  Hancock  and 
wfleU ;  and  that  be  has  seen  at  Burton's 
wee-house  a  letter  to  Kelly  firom  Howell, 
Mm  he  tak«  to  he  agent  or  secretary  to 
'Wionyand  employed  by  Dillon  in  the  same 
Maar  aa  KeDy  waa  1^  the  l^jsl^oji  of  Ro- 


cbester)  in  which  letter  there  were  compli- 
ments to  the  bishop,  by  the  name  of  Naunton, 
which  name  Kelly  explained  to  him  to  mean 
the  bishop.  That  Kelly  has  told  him,  the 
bishop  of  Rochester  went  sometimes  bv  the 
name  of  Jones;  that  he  had  likewise  beard 
the  bishop  went  sometimes  bv  the  name  of 
IHingtoo,  which  last  he  was  told  by  Mr.  Carter, 
to  the  best  of  hia  memory.  That  in  the  letter 
which  Kelly  shewed  him  at  Burton's  coffee- 
house, mention  was  made  of  MansGeld,  which 
Kelly  explained  to  him,  to  mean  the  late  duke 
of  Ormond.  That  he  has  seen  several  cyphers 
in  Kelly's  hands,  ope  in  figures,  another  of  fic- 
titious names,  in  which  last, '  carpenters'  stood 
for  Scotch  soldiers ;  *  sadlers'  and  <  sophisters,' 
for  Irish  soldiers  and  the  like ;  that  he  has  seen 
Kelly  make  use  of  these  cyphers,  and  that 
Kelly  with  great  freedom  owned,  that  these 
ciphers  were  carrying  on  tl^e  correspondence 
with  the  Pretender's  agents.  That  he  bad 
like^se  seen  cyphers  in  Carter's  hands,  who 
was  also  employed  in  writing  dispatches  tu 
the  Pretendei^s  agents  abroad.  That  he,  Ney- 
Aoe,  had  been  employed  to  draw  up  three 
several  memorials  to  the  regent  of  France,  to 
solicit  him  to  send  forces  to  the  assistance  of 
the  conspirators,  the  last  of  which  was  in  De- 
cember, 1721,  and  contained  a  demand  of 
5,000  men,  to  be  sent  to  invade  these  king- 
doms ;  that  the  heads  of  these  memorials  were 
S'ven  him  by  Killy,  and  one  who  went  by 
e  name  of  Watson,  whom  he  took  to  be  the 
late  earl  marshal. 

«  That  jui  March  last,  Kelly  brought  bun 
the  heads  of  a  letter,  to  be  drawn  up  witli  a 
design  of  its  being  intercepted  by  the  eoveri^- 
ment,  in  Arder  to  amuse  them  into  a  folse  se- 
curity. That  he  drew  up  the  said  letter  m  .a 
iwper,  writ  column- ways ;  that  this  paper  was 
brought  back  to  him,  corrected  by  the  bishop 
of  JE&chester,  as  he  believed.'* 

Your  committee  are  informed  this  letter  was 
not  intercepted,  but  that  a  copy  of  it  was  sent 
about  that  fime  to  one  of  the  secretaries  of 
state,  from  an  unknown  hand. 

Neynoe  farther  declared,  *'  That  the  bishop 
of  Rochester,  lord  Orrery,  lord  North,  and  air 
Harry  Gorinff,  were  the  principal  leaders  and 
directors  of  the  conspiracy,  which  was  first  to 
have  been  executed  m  the  spring  of  the  year 
1722,  bv  seizing  the  Tower,  upon  which  the 
late  duke  of  Ormond  was  to  nave  landed  in 
the  river ;  that  upon  the  discovery  of  the  plot, 
and  the  lang'snot  going  abroad,  tt  was  put  off 
for  'some  time ;  but  that  it  was  afiterwards  re* 
sumed  to  be  attempted  in  the  west."  Neynoe 
farther  added,  •*  That  Kelly  assured  him,  the 
bishop  got  notice  of  his  being  to  be  taken  up 
some  days  belbre  it  happened ;  and  that  thia 
notice  was  given  the  bishop  by  one  of  the  lor<|s 
of  th&councU." '  But  he  afterwards  confessed, 
(as  your  committee  are  informed)  that  in  thj^y 
and  other  examipations,  he  had  endeavoured  all 
he  could,  to  create  diffidence  and  suspidopt 
among  hie  miyeiiijr's  servants. 

,Tl^eae  infanpa^ions  of  N^Qoe  are  oontaioa^i 
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igfrcat  part  of  them,  in  a  paper  writ  with  his 
own  banil,  and  delifered  by  him  to  a  com- 
mittee 6r  lords  of  the  council.  The  other  part 
is  extracted  out  of  papers,  which  he  dictated 
at  his  several  examinations;  which  papers 
were  read  to  him  paragraph  by  paragrapn,  and 
Agreed  to  by  him  before  the  loros. 

That  Neyooe  was  intimately  acquainted  with 
Kelly,  visited  him  often,  and  sometimes  lay  at 
his  lodgings,  and  thereby  had  a  better  oppor- 
tunity of  being  informed  by  him,  appears  from 
the  depositions  of  Stephensoo  and  his  wife, 
Margaret  Kilburn,  landlady  to  KeHy,  and  John 
Malone,  servant  to  Mrs.  Barnes,  who  waited 
on  Kelly  at  his  lodgings. 

That  the  bishop  of  Rochester  was  acquainted 
with  Kelly,  invited  him  to  dine  with  him,  sent 
his  servants  to  enquire  after  his  health,  and 
wrote  to  him,  appears  from  Steveoson^s  and 
Kilburn's  depositions,  as  also  in  part  from  Mrs. 
liOvetVs. 

But  what  gives' the  greatest  weight  to  the 
iieveral  particulars  contained  in  Neynoe*s  in- 
formation, is,  that  they  are  corroborated  and 
supported  iu  every  material  circumstance,  by 
several  concurrent  proofs,  as  will  appear  from 
the  sequel  of  this  Report. 

Fancier  has  deposed  upon  oath,  that  Skeene, 
«mong  other  particulars  of  the  conspirac3r,  told 
him,  Uiat  the  oishop  of  Rochester,  in  conjunc- 
tion with  the  lord  North  and  Grey,  had  the 
principal  direction  of  the  conspiracy  ;  and  that 
200,000/.  had  been  raised;  and  put  into  the 
management  of  the  bishop  of  Rochester,  which 
was  called  the  military  chest,  and  was  to  be 
Icept  together  till  the  project  was  put  in  exe- 
cntion. 

Your  committee  are  informed,  that  when 
the  bishop  was  taken  into  custody,  vastnumbers 
of  letters  and  papers  were  found  in  his  house, 
hearing  date  before  the  year  171^;  but  from 
that  time  downwards,  few  of  any  consequence, 
except  these  which  follow. 

On6  was  from  the  duchess  of  Ormond,  dated 
January  14, 1731,  in  which  are  these  words: 

"  I  resolved  to  send  what  I  received :  for 
though'  it  had  not  happened  to  belong  to  the 
person  I  addressed  it  to,  I  was  sure  it  could 
not  be  put  into  better  hands." 

Ttiis  passage  makes  it  highly  probable,  that 
the  bishop  used  to  receive  Tetters  from  abroad 
directed  by  fictitious  names ;  which  is  still 
further  confirmed  by  the  following  circum- 
stances : 

In  the  cypher  which  lAver  owned  he  re- 
ceived from  sir  VTHIiam  Ellis,  the  bishop  of 
Rochester  is  designed  by  the  name  of  Justus. 

Neynoe  declared,  that  in  the  letter  which 
Kelly  shewed  him  from  Dillon's  secretary, 
there  were  compliments  to  the  bishop  of  Ro- 
chester, by  the  name  of  Nannton. 

Among  the  bishop's  letters  was  found  one 
directed  to  Mr.  Dubois,  not  signed  with  any 
name,  nor  dated  ftorn  any  place.  It  was  in 
the  following  words: 

•.'Sir;  Forgive  my  silence.  You  easily 
AMieeiye  the  difficulhes  I  am  vfftder  in  that 


regard.  I  write  this  only  to  assure  you  of  my 
stncerest  and  unalterable  respect;  and  refer 
you  to  the  worthy  bearer  for  news,  and  for 
every  thing,  whicii  otherwise  I  should  have 
found  some  vray  or  other  of  writing  to  yon 
myself.  T  have  heard  nothing  from  you  smcs 
the  letter  I  had  about  two  months  ago  by  Mr. 
Johnson,  to  which  I  immediately  in  his  hand 
returned  my  answer.  A  rnmonr  has  reached 
me  of  your  having  written  hither  since ;  bat  1 
can  find  nobody  that  owns  he  has  seen  yonr 
letters.  1  am  always.  Sir,  your  tmly  obe- 
dient, and  most  humble  servant." 
Dec,  16. 

Your  committee  observe,  that  Johnson  is 
the  name  by  which  Kelly  constantly  went,  as 
appears  to  them  from  several  affidavits:  and 
that  he  was  at  Paris  the  16th  of  December, 
1721,  N.  8.  and  set  out  in  two  or  three  days 
after  for  England,  as  appears  firom  the  pocket- 
book  taken  upon  him :  and  the  letter  to  Dubois 
seems  to  intin^ate  such  a  correspondence  as 
made  it  unsafe  to  write  openly,  and  without 
disguise. 

Among  the  bishop's  papers  was  found  ano- 
ther letter,   dated  Rouen,  Jan.   15th,  1783, 
without  any  name ;  and  the  superscription  torn 
oflT.    Which  letter  is  mentioned  to  be  sent  by 
an  honest  gentleman ;   and  the  writer  of  it 
desires  to  know  how  he  may  direct ;  and  de- 
sires to  be  directed  to  by  the  name  of  Wishart, 
at  Mr.  Arbuthnot's  at  Rouen,  which  is  pro- 
bably a  fictitious   direction,  no  name  being 
subscribed  to  the  letter.    He   likewise  men- 
tions a  former  letter  sent  under  cover  to  their 
common  friend  sir  Red.    Who  sir  Red.  is, 
does  not  appear  to  your  committee  ;  but  they 
find  one  sir  Red.  Everard  inserted  in  Plunkett's 
cypher,  and  designed  by  the  fittitious  name 
of  Fly. 

Among  the  bishop's  papers  were  likewise 
found  two  letters  from  captain  Charles  Hal- 
stead  of  Greepwich ;  the  person  who,  as  has 
been  mentioned  above,  was  sent  to  Bilboa,  to 
transport  the  late  duke  of  Ormond  to  England. 

Some  letters  having  been  intercepted,  which 
there  is  good  reason  to  believe  were  (Vom  the 
bishop  of  Rochester ;  and  one  of  these  letters 
being  signed  T.  Jones,  and  another  T.  lUington, 
your  committee  will  now  lay  before  the  Houfe 
the  evidence  they  have  found  of  the  bishop's 
being  designed  by  those  two  names,  collected 
from  circumstances,  which  bein^  in  them- 
selves seemingly  minute,  and  of  little  conse- 
quence, were  mr  this  reason   more    iVankly 
confessed  by  those  who  were  ohstinate  In  con- 
cealing stronger  proofs ;  and  yet  at  the  same 
time  lead  directly  to  the  discovery  of  the  person 
meant  by  those  names. 

Mrs.  Barnes  being  examined  belbre  a  com*' 
mittee  of  lords  of  the  council,  ohatinateSy  re- 
fused to  make  the  least  discovery  relating  U 
George  Kelly ;  but  when  she  came  to  hi 
asked  what  she  knew  about  a  do^  sent  over  t 
KeHy  from  France ;  not  suspecting  this  oooli 
lead  to  any  discovery,  she  readily  ^waeA,  t!hs 
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a  spotted  little  dog,  called  HarleqaiD,  which 
was  brought  from  France,  and  had  a  leg 
broken,  was  left  with  her  by  Mr.  Kelly  to 
be  cured :  that  the  said  dog  was  not  for  her, 
but  for  the  bishop  of  Rochester;  and  that 
Kflly  promised  to  get  the  dog  of  the  bishop  of 
Bocbester  fOr  her,  in  case  it  did  not  recover  of 
ill  lameness.  This  declaration  she  made  and 
Hpied  ta  the  presence  of  the  comnaittee  of 
coQociJ:  and  Kelly  himself  made  no  difficulty 
to  own  the  receiving  such  a  dog  from  France. 
Biit  it  appears  to  your  committee,  by  letters 
iflteroepted  between  Kelly  and  his  correspopd- 
entiio  France  (the  proofs  of  which  will  be  set 
fixtb  in  the  sequel  of  this  Report),  that  a  <log 
•0  named  and  bart^  was  sent  over  to  Kelly 
from  France,  to  be  ddirered  as  a  present  to 
the  perMm  denoted  by  the  Dames  of  Jones  and 

niiigfoo. 

For  in  his  letter  to  Howell  (who  is  ex- 
fHamd  ID  Plankett's  cyphertomean  Glasgow, 
aad  has  beea  observed  above  to  be  Dillon's 
secretary)^  he  mentions  his  having  received 
tbe  present,  and  the  accident  of  a  leg  beinff 
broken  in  the  voyage ;  and  adds,  *'  I  will 
ialonn  Mr.  Jones  soon  of  it,  to  whom  I  know 
aiy  tbiDg  from  that  quarter  will  be  very  ac- 
ceptable." In  the  same  paragraph  he  says, 
'*  Mrs.  Jones  died  last  week  ^  and  when  the 
4iayaof  moorninit  are  over,  be  will,  f  hope,  be 
fit  for  business."  This  letter  was  writ  on 
Monday  the  SOtb  of  April;  and  the  bishop's 
laily  iiitd  the  week  before,  on  Thursday  the 
S6d)  of  April. 

Kelly  m  bis  letter  to  Musgrave,  (which 
aame  will  be  hereafter  shewn  to  signify  the 
laie  lord  Marr)  dated  the  7th  of  May,  says, 
"  Mn.  lIlingtOD  is  in  ereat  tribulation  for  poor 
Harlequin,  who  is  in  a  bad  way,  having  slipped 
bit  leg  again,  before  it  was  thoroughly  well  : 
bawever  bis  obligations  to  the  lady  are  as  great 
tsif  he  had  come  safe,  which  he  desires  you 
ta  let  her  know." 

The  words  *  he'  and  *  his'  being  relative  to 
Mrs.  lllin^on,  shew  it  is  a  man  that  is  spoken 
of:  tbe  bishop's  lady  was  dead  at  the  time  this 
letter  was  writ.  And  this  disguise  of  putting 
Mra.  for  Mr.  is  frequently  made  use  of  in  the 
uilercepted  letters,  and  is  confirmed  by  a  parallel 
iastooce  immediately  following. 

May  the  9tb,  Dillon's  secretary  writes  to 
Kelly,  and  says,  «<  Mrs.  Chivers  (which  wUl 
^  abewn  to  be  general  Dillon)  prays  you  will 
<»Mlo]e  in  his  name  on  the  death  of  Mrs.  11- 
lioffton." 

It  appears  by  these  passages,  that  the  dog 
^>ttfor  Mr.  Jones,  alias  Illiugton  :  and  upon 
Kelly's  writing  word  that  Mrs.  Jones  was  dead, 
tbe correspondents  condole  on  the  death  of  Mrs. 
Itlington ;  which  shews  Jones  and  HKn^ton  to 
be  tbe  same,  and  both  to  be  made  use  of  to  de- 
iKtte  the  bishop. 

On  the  ilth  of  May,  Motfield  (who  is  the 
time  with  Musgrave,  that  is,  the  late  lord 
Marr)  sends  a  letter  to  Mr.  lUington,  enclosed 
JJjdor  cover  to  Kelly ;  in  which,  after  acknow- 
»iKng  the  rueeipt  of  UliDgtoo's  letter  of  the 
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20th  of  April,  he  adds,  <*  I  did  not  expect  so 
soon  after  to  have  heard  of  a  loss  you  huvc  had 
since;  for  which  I  condole  with  you,  and  no- 
thing' which  concerns  you  so  near  can  fail 
touching  me,,  as  in  friendship  it  ought.  It  is, 
though  necomiag  us,  as  it  is  our  duty,  to  sub- 
mit with  resignation  to  what  the  just  and  great 
God  thinks  fit  to  order  for  us  in  this  vain  and 
transitory  world  ;  but  you  know  such  things 
so  much  better  than  I,  that  I  will  not  trouble 
you  with  saying  any  more  upon  it" 

This  last  paragraph  seems  to  point  out  the 
character  and  function  of  the  person  to  whom 
the  letter  was  writ. 

Motfield  ^dds,  <*  1  would  fain  hope  that  yodr 
own  distemper  will  soon  give  you  ease;" 
which  agrees  with  tbe  circumstance  of  the 
bishop's  being  ill  of  the  gout  at  the  time  of  his 
wife's  death. 

This  particularity,  as  also  several  others, 
which  will  be  taken  notice  of,  as  to  the  bishop's 
being  in  town  or  in  the  country,  at  the  re- 
spective times  mentioned  in  the  intercepted 
letters,  have  been  carefully  enquired  into ;  and 
it  appears  by  a  paper  annexea  to  the  Report, 
that  these  several  circumstances  do  exactly 
agree  with  what  is  mentioned  in  the  letters. 

Kelly  writing  to  Musgrave  (the  late  lord 
Marr),  the  7th  of  May,  ^ays,  *<  Mrs.  Jones  is 
come  to  town :"  the  same  day  writing  to 
Chivers  (Dillon)  he  says  *'  Mr.  lllington  is 
now  in  town ;"  which  again  confirms  Jones  and 
lllington  to  be  tbe  same,  and  agrees  with  the 
inquiry  made  at  Uiat  time. 

On  the  10th  of  May  Kelly  writes  to  Dillon's 
secretary,  '*  lllington  is  gone  into  the  country, 
and  sent  me  word  he  would  be  in  town  on 
Tuesday  night,  when  he  has  desired  to  see  me 
at  a  particular  hour,  bv  which  1  conclude  it 
may  be  about  business.''  And  on  Monday  the 
14th  of  May,  (the  day  before,  it  is  said,  lU 
lington  was  come  to  town)  writing  to  the  same 
person,  he  says,  '*  Jones  is  still  in  the  country, 
but  has  sent  me  word  he  will  be  in  town  to* 
morrow," 

These  several  circumstances,  joined  to  Ney- 
noe's  declaration,  that  Kelly  had  told  him,  the 
bishop  went  sometimes  by  the  name  of  Jones, 
and  that  Carter  had  told  him,  the  bishop  went 
by  the  name  of  lllington,  shew,  that  wherever 
Jones  and  lllington  are  named  in  Kelly's  cor- 
respondence, the  bishop  of  Rochester  is  to  be 
understood  by  those  names. 

Your  committee  therefore  will  next  proceed 
to  lay  before  you  the  part  which  Jones  or  ll- 
lington appear  to  have  borne  in  the  treasonable 
corresponuence.  y 

It^appears  b^  Kelly's  pocket^Blobk,  that  Kelly 
set  out  for  Pans  on  the  22d  of^ebruarv,  1731-3, 
and  returned  to  London  about'  the  8th  of  April 
following.  It  appears  by  Mrs.  Lovett's  and 
John  Malone's  deposition,  that  he  came  to  Mrs. 
Barnes's  on  Wednesday  th.e  11th  of  April,  at 
eight  in  the  morning,  extremely  fatigued,  and 
went  immediately  to  bed.  Mrs.  Lovetthas  de- 
posed upon  oath.  *^  That  Mrs.  Barnes  told  her 
he  was  then  just  arrived  firom  France,  nui 
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brought  over  letters  with  him :  thtt  several  of 
the  disaflfected  bad  been  at  her  home  to  enquire 
after  bim  before  his  arriTal,  and  expressed  the 
utmost  concern  for  fear  he  should  be  taken." 
And  Neynoe  declared,  **  That  he  saw  a  great 
boodle  of  letters  which  Kellv  broogbt  over 
firoin  France."  Mrs.  Barnes  miiher  told  Mrs. 
Lovett,  ^'.Tbat  the  day  after,  (ra.  Thursday 
the  12th  of  April)  tbe  bishop  ofRochesler  sent 
bis  own  coach  to  fetch  him,  and  that  Kelly  was 
absent  in  the  country  till  Saturday  the  14th." 
Two  depositions;  annexed  to  this  Keport,  shew, 
that  the  bishop  of  Rochester  came  to  town  on 
Wednesday  the  lltb,  and  went  to  Bromley  on 
Thursday  the  ISth  of  April 

It  appears  by  a  letter  writ  to  Kelly  from 
Prance  by  the  late  brd  Marr,  and  intercepted, 
that  on  Monday  the  16th  of  April  (which  was 
the  first  post-mty  to  France,  after  the  bishop 
bad  sent  for  Kelly )»  Kelly  had  writ  to  Marr  an 
account  of  bis  negociations  with  Jllinetony  and 
of  lUington's  williugness  to  be  reconciled  to  one 
desifoed  by  the  name  of  flacket  Who 
Haocet  is  does  not  appear  to  your  committee, 
but  he  is  described  in  sereral  of  the  letters  as  a 
person  in  ill  health  retired  in  the  country,  and 
one  in  whom  the  Fk'etender's  agents  at  Paris 
place  their  greatest  hopes  and  confidence  next 
to  lUington.  This  reconoiliatiDn  with  Hacket, 
lilington  was  desirous  might  be  kept  secret  for 
some  Ume,  that  it  might  not  be  known  they 
acted  in  concert. 

It  appears  by  another  letter  to  Kelly  from 
Dillon's  secretary  at  Paris,  that  lilington  bad 
writ  a  mysterious  letter  thither,  and  that  Kelly 
had  writ  a  subsequent  one  in  explanation  of  it, 
which  had  been  shewn  to  Dillon. 

The  first  letter  that  was  intercepted  from 
Kelly  himself,  was  dated  the  23d  of  April, 
signed  James  Johnson,  (the  name  he  always 
went  by,  and  often  signed  by)  and  directed 
to  Gordon  junior,  banker  at  Boulogne,  at  whose 
house,  it  is  probable,  he  had  been  entertained 
in  his  last  return  from  Paris ;  which  Gordon 
is  mentioned  in  a  letter  from  Mr.  Crauftird,  as 
being  formeriy  the  Pretender's  banker,  and  as 
one  employed  in  hiring  a  vessel  to  transport 
someof  the  chiefs  of  the  conspiracy  to  England. 
In  this  letter  to  Gordon,  Kelly  recommends  to 
his  care  a  packet  enclosed. 

This  packet  was  directed  to  Mr.  Chivers 
(which  will  be  proved  to  be  Dillon),  and  con- 
sisted of  three  letters,  one  to  Chivers  himself, 
signed  J.  Jones ;  another  to  Mnsgrare  (which 
will  be  proved  to  be  Marr)  signed  T.  lilington, 
a  third  to  Mr.  Jackson  (which  will  be  proved 
to  be  the  Pretender)  signed  1378 ;  which  num- 
ber is  found  by  the  decypherers,  to  denote  the 
Iiroper  name  of  a  person  beginning  with  the 
etter  K,  in  the  cypher  made  use  of  in  these 
three  letters,  the  order  of  which,  as  your  com- 
miuee  is  informed,  is  alphabetical.  All  the 
three  letters  were  dated  the  SOtfa  of  April,  and 
appear  by  the  matter  to  be  from  the  same  per- 
son, which  prove  1378  to  he  the  same  with 
Jones  and  Ittiogtoo.  The  letters  to  Musgrave 
4md  Jacksoa  wereeodoied  in  that  to  Cbiveca* 


The  person  who  dictated  these  letters  speidts 
of  biooself  as  bebg  in  ill  health,  in  great  pain, 
under  some  sad  and  melaiicholv  circumstances, 
which  made  him  uncapable  of  doing  any  thing 
regularly  at  that  time,  but  which  he  expect^ 
would  soon  blow  over ;  which  agrees  with  the 
buhop's  circumstances  at  that  time,  whose 
wife  was  extreoaaly  Ul,  and  died  six  davs  after ; 
and  he  himself,  as  has  been  observed  before, 
was  at  that  time  afflicted  with  the  gout. 

The  letter  to  Chivers  is  a  great  part  of  it  out 
of  cypher,  and  with  the  decyphenng  is  in  the. 
following  words; 

<«  90th  qf  April,  17M. 
<*  8ir ;  I  ought  to  acknowied^in.form  the 
aevend  papers  1  have  saoeessivoly  received 
irom  you,  if  I  were  oapaUe  at  present  of  dsing 
any'tbiog  regularly ;  hut  ind#ed  I  am  net,  as 
Hattiefd  well  knows,  and  why  I  am  not.  Somo 
time  must  pass  before  I  am  any  way  capable 
of  business ;  in  the  mean  tone  yon  are  in  the 
right  to  press  the  gentlemen  conoemed  by  all 
manner  of*  ways  yon  can  think  of,  to  fomisfa, 
what  by  being  hitherto  not  snpplkd,  has  ren- 
dered the  thing  impracticable.  They  were  de* 
sirotts  of  having  that  matter  entirely  in  th«r 
own  management,  and  I  not  nnwilline  that 
they  shonld  have  it,  being  always  diffident  of 
success  on  my  part  npon  interpositions  of  that 
kind ;  and  therefore  it  gave  me  no  concern  to 
be  so  freely  excnsed  from  any  share  (as  1  wss 
for  a  great  while)  in  that  trouble.  At  last,  in- 
deed, when  the  point  was  found  upon  trial  to 
be  more  difficult  than  they  expected,  I  was 
pressed  to  undertake  the  matter;  but  so  hits 
that  I  did  not  think  it  reasonable  for  me  then 
to  interpose,  nbr  can  I  yet  undertake  any  thing 
of  that  land,  it  bemff  what  (smce  some  former 
mismanagement  wherein  I  was  deeply  con- 
cerned) I  have  constantly  dedined,  hoping  that 
1  might  not  be  altogether  unissefnl  to  the  ser- 
vice, if  I  went  on  to  promote  it  in  my  own, 
that  is,  in  another  way.  I  still  hope  so,  and 
that  a  little  time  (which  must  be  employed  in 
doing  nothing  but  soliciting  supplies)  will  give 
me  room  for  entering  into  measures  that  may 
he  somewhat  more  significant  than  those  for* 
meriy  tsJcen ;  this  I  shall  endeavour,  being  at 
present  perfectly  tired  by  the  distracting  niM- 
sures  which  have  been  taken  from  severM 
quarters,  1^  persons  noways  eqoal  to  tbe  work, 
and  at  the  same  time  not  agreeing  among 
themselves.  This  is  all  I  can  say  at  preien^ 
bat  that  I  am  with  tbe  same  entire  respec(t  and 
fidelity  I  ever  was,  Sir,  yonr  most,  &c 

;  "  T.  JOHES." 

"  I  have  oommnnicated  the  copies  of  Mr. 
Mansfiekl's  and  Jacob's  letters,  which  brides 

the  G : ,  (whereof  they  had  * 

copy)  were  the  only  ones  of  those  transmitted, 
that  I  was  directed,  orindeed  thought  proper 
so  to  do.  Though  I  have  for  some  Ume 
thought,  that  nothing  of  importance  should  w 
trusted  to  the  post,  and  am  resolved  myseltnoi 
to  send  that  way  ;  yet  tbe  deatb  of  lord  Sun- 
derland makes  anch  a  .«aation  mi^e  mwf^o^ 
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UjT  Decenary ;  ibr  yim  may  depend  opon  it, 
thAt  those  m  power  here  wiO  dow  enter  into 
meftsorei  of  more  severitj  and  atrictness,  and 
enptovallthdr  diligence,  aa  well  aa  power, 
DO  sucD  occasiona." 

That  Chivers,  to  whom  thb  letter  waa  di- 
rected, meana  general  Dillon,  la  erident  from 
die  fbltowing  circumstancea. 

On  the  13th  of  May,  Cane  writing  to  Kelly, 
<nros  the  receipt  of  tneae  lettera  from  the  Bi- 
liwp ;  but  over  againat  the  name  of  Cane  in 
Flunkett^s  cypher,  is  writ  Dillon,  and  Kelly 
•nsweriog  this  rery  letter  of  Cane's  directed  to 
ChiTere.  Besides  which,  it  appears  from  in  • 
Baaierable  passages,  that  Cane  and  Chivera 
neui  the  same  with  Digby  and  Dizwell,  which 
btve  been  shewn  at  large  to  denote  general 
DiHoB. 

The  Bishop's  letter  to  Motgrare  (who  will 
be  prored  to  be  the  late  lora  Marr),  is  as 
(blows: 

^*  To  Mr.  Muagrare. 

"  Apnl  the  ^Oth,  1729. 
"  SSr ;  I  received  from  Mr.  UatBeld  (after  a 
loBj^  iotermission  of  such  favours)  a  letter 
which  was  very  welcome  to  me,  I  have  alao 
coasidered  caroully  what  he  had  to  offer  to  me 
in  particular,^  and  entirely  agree  with  what  is 
proposed ;  but  my  present  sad  civcumstanoea 
(^  which  he  has  already  informed  yon)  will 
Dotittffer  me  to  be  active  soon,  or  even  set  for- 
*ud  the  affitirs  entrusted  with  me  in  so  speedy, 
a  manner  as  I  could  wish.  The  best  is,  that 
IS  1  cannot  act  openly,  so  neither  is  there,  1 
think,  any  imnoediate  need  of  it,  some  time 
being  requisite  towards    ripening    matters, 

in  order   to    fix   the  C : 'd, 

which,  if  hastily  begun,  may  be  attended  with 
nnpicions  and  other  inconvenienciea;  but  you 

may  depend  upon  it,  that  the : s 

committed  to  my  care,  shall  be  forwarded  in 
doe  time  to  the  persons  concerned,  as  also  all 

aach  other  : s  as  I  judge,  and  at  the 

time  1  judge,  they  will  best  promote  the  ser- 
vice. What  is  to  be  wished  for,  is,  that  the 
person  whom  I  am  to  act  with  would  come  to 
town,  and  his  doing  so  may  be  facilitated  better 
from  voor  side,  than  by  any  thing  that  can  he 
ilone  here ;  by  that  time  he  cornea,  I  hope  I  shall 
be  able  to  take  my  part  with  him.  1  add  no 
BBore  now,  being  very  un^t  to  say  even  thus 
moeb,  but  that  I  am,  with  entire  reapect  and 
ea&fidenoe,  Sir,  &c  T.  Ilungtom." 

That  Mnsgrave  (to  whom  this  letter  was  di- 
v^ed^  means  Marr,  is  thns  pipved. 

Dillon's  secretary  writes  to  Kelly,  that  Mr. 
Ittie  (oyer  ai^inst  which  name  in  Plnnkett's 
c][pber  18  wnt  lord  Marr)  was  much  pleased 
widi  hn  first  letter,  which,  as  has  been  observ- 
ed before,  was  writ  on  the  16th  of  April. 

Soon  after  a  person  writes  to  Kelly,  acknow- 
nd|[ing  the  receipt  of  this  letter  of  the  16th  of 
April,  and  expressing  his  satisfaction  at  11  ling 
km's  willingness  to  hie  reconciled  w^tb  Hacket ; 
kis  letter  fs  signed  91B,  which  number  is  found 
by  the  decypherers  to  denote  the  proper  name 


of  a  person  beginning  wKh  the  letter  M,  and 
Kelly  answering  tbia  letter,  directs  to  Mus- 
grave. 

Besides  which,  Mosgrave  is  found  to  be  a 
pneraon,  whose  pension  is  said  to  be  stopt  in 
Kngland,  at  the  very  time  tliat  a  pension  g^nt- 
ed  to  the  late  lord  Marr  was  stopt,  and  is  spoken 
of  in  other  letters  as  one  suspecieil  of  betraying 
them,  with  such  circnmstances  aa  fix  the  per- 
son meant  to  be  the  late  lord  Marr. 

Tlie  bishop's  Letter  to  Jackson  (who  will  ba 
proved  to  mean  the  Pretender,)  is  aa  foHows : 

<^  To  Mr.  Jackson,  under  the  cover  of 
M.  Gordon  le  fils,  Banquier  k  Bou- 
logne sur  Mer. — April  the  SOM,  1722. 

*'  Sir;  I  am  sorry  to  fkid  by  youra,  which 
HatfieU  brought,  that  you  know  our  circum- 
stances on  this  side  so  well,  because  that  know- 
ledge does  not,  I  apprehend,  give  you  any  ad- 
vantageons  opinion  of  ns ;  however  let  that  ha 
as, it  will,  it  is  not  fit  you  should  be  deceived, 
and  rely  on  more  than  will  be  made  good  to 
you :  If  you  guess  at  my  right  mind,  I  dara 
say  it  was  agreeable  to  your  own,  and  that  you 
could  not  hut  see  through  the  forwardness  of 
aH  those  nnsupported,  pretendinff  people.  Not- 
withstanding this  opportunity  is  dapsed,  T  agree 
with  yon  another  may  offer  before  the  end  of 
the  year,  though  not  perhaps  every  way  so 
favourable :  However  it  became  roe  to  speak 
strongly  on  that  head,  especially  at  the  tima 

when  the: was  drawn^  which  was  lon^ 

before  it  was  transmftted,  for  it  was  kept  back 
a  great  while,  in  hopes  that  deeds  might  hava 
accompanied  words,  and  sent  at  last  rather  to 
justify  the  writer  in  respect  to  that  part  he  had 
undertaken,  than  to  push  on  any  design  in  so 
miprovided  a  condition. '  I  find  I  was  not  mis- 
taken, and  am  glad  it  was  not  so,  though  every 

word  of  that : passed  the  view  and  ap* 

probation  of  the  persons  concerned,  hut  they 
were  to  be,  and  shall  always  be  by  me  treated 
tenderly ;  thoagh  nothing  shall  engnge  me  to 
eater  deep  with  them  for  the  future.  I  had 
taken  this  resolution  before  Hatfield's  retnm, 
and  am  pleased  to  find  that  you  concnr  with 
me  in  opinion.  As  soon  as  God  restores  me  to 
nty  health,  and  some  other  melancholy  V;ircum- 
stances  are  blown  pver,  which  will  be  as  soon 
as  there  is  any  occasion  for  me,  I  will  not  be 
idle :  To  the  mean  time  gif^  me  leave  to  with- 
draw myself  seemingly  from  any  engagement 
of  this  kind  ;  f  shall  return  to  it,  I  doubt  not, 
with  mor6  abilitj^  to  promote  the  work :  Not 
that  1  will  declme  any  proper  occasions  that 
may  offer  themaelves  to  converse  freely  with 
the  men,  and  in  the  manner  I  have  been  used 
to  do,  for  it  is  fit  upon  all  accounts  i  should 
do  so ;  but  by  little  and  little  that  confidence 
will  cool,  and  make  room,  I  hope,  for  some- 
what of  a  more  solid  and  important  nature.  I 
di<^ate  this  in  great  pain,  and  for  that  reason,^ 
and  because  I  am  not  at  present  in  any  readi- 
ness to  gu  further,  shall  add  only  mv'fhiihrul 
assurances  of  an  entire  and  unalterable  respecjt 
for  you.  R:"  " 
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That  Jaekson  (to  wbom  tbb  letter  is  direct- 
fed)  means  the  Pretender,  appears  from  Plun* 
kett's  cypher,  in  which,  o^er  against  the  name 
of  Jacksoo,  is  writ* the  king;*  thoagh  two 
names  had  gone  before  in  that  cypher,  o?er 
against  which  is  writ,  king  George. 

Besides  which,  PInnkett's  letter  mentioning 
his  and  Layer's  journey  to  Rome,  is.  directed 
to  Mr.  Jackson ;  and  Jackson  appears  from 
other  letters  to  be  the  same  with  Malcolm,  to 
Ivhom  application  is  made  in  a  letter  from 
Bdinbargb,  for  a  patent  for  knight  baronet,  and 
for  ordep  to  raise  one  or  two  battalions. 

The  cypher  made  use  of  in  these  tbreelet- 
ters,  is  the  very  same  that  is  made  use  of  in 
two  letters  intercepted  from  the  late  duke  of 
Ormond's  agents  in  Spain,  of  which  notice  has 
been  already  taken.  And  the  same  cypher  is 
also  used  in  letters  from  George  Kelly  and  to 
Dennis  Kelly.  And  among  the  papers  of  the 
Jatter  was  found  a  piece  of  a  cypner  in  Geoige 
Kelly's  band-writing,  which  your  committee 
are  mformed  is*  a  supplement  to  the  cypher 
made  use  of  in  Jones  and  lliington's  letters. 

The  clerks  of  the  post-office,  who  opened  and 
copied  these  letters,  having  been  shewn  several 
papers  sworn  19  be  Qeorge  Kelly's  hand -writ- 
mg,  have  deposed  upon  oath,  That  thit  letter  to 
Gordon,  junior,  signed  James  Johnson,  as  well 
as  the  three  letters  inclosed  in  it,  directed  to 
Chivers,  Musgrave  and  Jacksoo,  were  all,  to 
the  best  of  their  knowledge  and  belief,  writ  in 
the  same  hand  with  those  papers  ;  which  join- 
ed to  Ney noe's  information,  tnat  Kelly  had  lold 
him,  be  was  employed  in  writing  letters  for  the 
bishop  to  the  Pretender's  agents  abroad  ;  that 
the  bishop  never  let  him  carry  a  bit  of  his  hand- 
writing out  of  the  room  ;  and  that  Kelly  made 
use  of  l)oth  a  numerical  cypher,  and  a  ^pher  of 
fictitious  names,  for  managing  this  treasonable 
.correspondence,  appears  to  be  a  strong  confir- 
mation that  these  three  letters  were  dictated  to 
Kelly  by  the  bishop,  and  that  the  bishop  is  the 
person  denoted  by  the  names  of  Jones  and  11  • 
lineton,  and  by  the  cypher  l:S78. 

In  what  manner  these  letters  were  conveyed 
to  Paris,  will  be  observed  in^tbat  part  of  the  Re- 
port which  relates  to  Kelly'  The  correspon- 
dents at  Paris  own  the  receipt  of  the  packet 
from  their  cousin  Jones ;  and  on  the  7th  of 
May,  Kelly  writes  Dillon  word,  that  Illington 
fs  glad  to  hear  his  letters  came  safe,  and  wishes 
bis  next  to  be  more  to  Dillon's  satisfaction. 

Your  committee  having  thus  laid  before 
you  the  grounds  they  have  to  be  convinced, 
that  these  three  letters  were  sent  from  the  bi- 
shop of  Rochester  to  general  Dillon,  the  late 
lord  Marr,  and  the  Pretender;  they  think  it 
their  duty  to  make  some  observations  on  the 
contents  of  them. 

They  observe  from  his  letter  to  Dillon,  that 
be  has  contracted  a  great  intimacy  and  fami- 
liarity with  a  professed  Roman  Catholic,  who 
appeared  openly  in  arms  a^inst  the  late  king 
William  in  Ireland^  and  being  obliged  to  leave 
that  country  so  long  ago  as  the  capitulation  of 
Limerick,  has  ever  since  adhered  to  the  yame 


cause  in  foreign  parts,  and  is  at  present  more 
active  and  industrious  than  any  other  of  the 
Pretender's  agents  in  exciting  a  rebellion  in 
these  kingdoms.  He  is  at  this  time  a  lieute- 
nant-general, and  has  the  comniand  of  one  of 
the  Irish  regiment^  in  the  French  service. 

Your  committee  observe,  thatasthedifTereot 
professions  of  these  two  persons  could  lay  no 
sort  of  foundation  for  any  intimacy  or  inter- 
course between  them,  so  the  long  absence  of 
general  Dillon  makes  it:  highly  probable,  that 
their  acquaintance  could  not  be  commenced 
before  bis  leaving  these  kingdoms ;  and  tbat 
it  can  only  have  proceeded  from  their  being 
long  united  and  confederated  in  the  common 
support  of  the  same  wicked  cause. 

Yet  their  intimacy  in  such,  that  the  bishop 
acknowledges  the  receipt  of  several  papers 
from  Dillon,  together  with  directions  of  com  • 
municating  them,  which  the  bishop  owns  he 
obeyed  as  far  as  he  judged  it  proper  for  the 
service.  Some  of  these  papers  appear  to  have 
been  from  the  late  duke  of  Ormond,  who  is  at« 
tainted;  and  others  probably  from  the  Pre- 
tender, whom  he  has  so  often  abjured. 

He  advises  Dilkm  to  press  the  soliciting 
supplies ;  and  owns  he  has  been  desired  to  un- 
dertake that  province  himself,  but  tbat  he  had 
hitherto  declmed  it ;  not  from  such  restraints 
as  should  nuturally  have  arisen  in  the  mind  of 
one  of  his  character  and  function,  but  merely 
on  account  of  some  former  ill  success  and  mis- 
management, in  which  he  owns  he  had  been 
deeply  concerned. 

He  afterwards  advises  Dillon  to  pse  the  same 
caution  which  he  himself  intended,  of  not 
trusting  any  thing  of  importance  to  the  post, 
endeavouring  to  act  within  the  shelter  and  safe- 
guard of  the  laws  for  subverting  our  happy 
constitution. 

This  great  cantlon,  which  (as  Neynoe  said 
Kelly  told  him)  the  bishop  used,  made  him  so 
extremely  careful,  as  not  to  let  even  the  man 
he  trusted  most,  have  one  line  of  his  own  hand- 
writing ;  and  shews  that  he  was  wonderfully  so- 
licitous, not  to  avoid  the  guilt  of  treason,  but  only 
to  escape  the  punishment  due  to  it,  by  saving 
himself  ft*om  tne  danger  of  legal  conviction. 

Another  of  his  letters  is  to  the  late  lord 
Marr,  who  so  lately  appeared  in  arms  against 
his  majesty,  and  has  since  had  a  post  of  the 
greatest  confidence  and  trust  near  the  Pretender. 

In  this  letter  he  owns  the  receipt  of  one  from 
Marr  by  Kelly,  togetlier  with  verbal  instruc- 
tions ;  which,  to  cut  off  all  excuse  of  surprise 
or  inadvertency,  he  says  he  carefully  con* 
sidered,  and  yet  entirely  agreed  to. 

He  then  mentions  his  present  sad  circum- 
stances; but  comforts  himself^  that  as  they 
will  not  permit  him  soon  to  act  openly,  so  nd- 
tber  is  there,  he  thinks,  any  immediate  occasion 
for  it,  some  time  being  necessary  towards 
ripening  matters.  So  tbat  when  a  proper  op- 
portunity should  have  offered,  the  mask  was  to 
have  been  thrown  off,  and  then  he  was  openly 
to  havQ  avotved  the  cause,  which  he  has  hitnerta 
supported  only  in  disguise. 
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Tbe  other  letter  of  the  bishop'i  is  to  the 
Pretender  himself,  in  defianceof  that  law  which 
Bakei  the  boldinff  any  correepondence  with 
kn,  or  bis  agents,  nigh-treason.  In  this  letter 
be  owns  the  receipt  of  one  from  the  Pretender ; 
ud  to  shew  how  well  he  deserved  that  con- 
iileace,  he  himself,  who  best  knows  the  thoughts 
of  his  own  heart,  decUres,  That  if  the  Pretender 
Snened  at  his  right  mind,  he .  dares  say  it  is 
agreeable  to  the  Pretender's  own. 

He  then  encoarages  the  Pretender  to  hope 
ht  a  second  opportunity,  though  not  every 
nj  80  &vourable  as  the  first,  which  was 
chspeil. 

Ais  favourable  opportunity  appears  to  have 
kes  that  of  tbe  elections ;  ana  your  committee 
ciimot  bat  observe,  that  the  two  most  riotous 
clectioos  of  anj^  throogbont  tbe  kingdom,  were 
tint  of  Westminster,  a  place  under  the  irame- 
fine  iofluence  of  the  bishop  of  Rochester ;  and 
Ibtt  of  Coventry,  which  appears  by  this  Report 
t»btve1)een  animated  by  Carte,  an  agent  of 
tbe  bishop's,  and  one  employed  by  him  in  ma- 
Biffing  his  treasonable  corresponaence. 

He  afterwards  takes  to  himself  the  merit  of 
Mse  writing,  which  he  had  drawn  up  and 
iniBiDitted  to  the  Pretender,  after  it  had  first 
pased  tbe  view  and  approbation  of  the  persons 
eooeemed :  Though  he  says  it  had  been  kept 
back  a  great  while,  in  hopes  that  deeds  might 
kre  accompanied  words.  Which  again  shews 
Ub  treasonable  intentions  to  have  been  tbe  re- 
Mrit  of  mature  deliberation;  and  that  though 
be  bad  hitherto  dealt  in  words,  yet  other  acts 
<if  treason  were  what  he  hoped  for,  and  was 
iisttflgat. 

At  loon  as  God  should  restore  him  to  his 
^Kalth,  be  promises  lo  abuse  it  towards  the  pro- 
ncottim  of  his  treasons,  and  in  tbe  mean  time 
^res  leave  to  withdraw  himself  seemingly 
^  any  engagements  of  that  kind,  that  be 
nigbt  return  with  greater  zeal  and  activity  to 
wov  this  charch  and  state,  by  placing  a 
P^b  Pretender  on  the  throne,  in  violation  of 
•  ^  most  sacred  oaths  so  frequently  taken 
^  him. 

Yoiir  corooiittee  will  now  proceed  to  shew 
^t  farther  part  tbe  bishop  appears  to  have 
Md  io  the  treasonable  correspondence  and  ne- 
fMiations  carried  on  with  the  Pretender's 
'gVDis  in  France. 

On  tbe  lltb  of  May,  Motfield  answers  Illtog- 
^*t  letter  sent  to  Musgrave  (Marr)  the  20th 
^  Aftil  This  was  inclosed  in  a  letter  to 
Kelly.  The  spbstance  of  the  answer  is  to  con- 
^with  lUineton  on  his  loss,  and  to  express 
great  satisfactTon  on  finding  him  in  the  same 
miments  with  Marr,  in  relation  to  their  old 
^d  and  acquaintance  (Racket) ;  and  in  an- 
Jtber  letter  to  Kelly,  he  lets  Unngton  know 
s>*^  agreeable  this  reconciliation  would  be  to 
Ftrnier,  and  how  much  to  Farmer's  interest.* 

Yonr  committee  see  reason  to  believe,  from 
pW8aq:es  in  several  of  the  letters,  that  Farmer 
■ttns  the  Preiender. 

It  has  been  observed  above,  one  of  the 
periods  of  time  fixed  by  the  conspiratora  for 
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putting  thar  deugn  in  execatwu  was  the  be* 
ginning  of  May,  1722. 

On  the  1st  of  May,  Dillon's  secretary  writes 
to  Kelly,  "That  Mr.  Jones  cannot  take  a  bet- 
ter time  to  have  himself  fitted  with  an  easy 
saddle,  there  being  a  number  of  saddlers  idle  in 
France  at  present,  who  in  case  of  wars  would 
be  so  very  busy  there  would  be  no  coming  a| 
them.'^  This  is  explained  by  what  Neynoe 
said,  that  in  Kelly's  cypher  '  saddlers*  stood 
for  Irish  soldiers,  though  he  did  not  know  any 
letters  had  been  intercepted  where  that  term 
was  made  use  of ;  and  in  Pluukett's  cypher 
*  saddles'  stands  for  regiments^  and  *  girt'  for 
100  men. 

On  the  Snd  of  M^y,  Dillon  himself  ae* 
knowledges  the  receipt  of  his  cou;»in  Jones's 
letters  of  the  90th  of  April,  and  *<  expresses 
much  concern  for  that  lady's  ill  stat^  of  health, 
beinfip  much  afraid  his  owu  small  concerns  caa 
har^y  be  settled  to  satisfaction,  till  she  is  abls 
to  solicit  in  hi^avour." 

On  the  7th  of  May,  Kelly  writes  to  Mos* 
grave  (Marr,)  "Tlmt  be  had  communicated 
his  letter  to  Mr.  Jones ;  and  that  Mr.  Jones 
desired  a  letter  from  Musgrave  or  Farmer'' 
(the  Pretender)  '*toHacket,  to  bring  him  to 
town,  without  which  it  would  be  impracticabls 
for  them  to  do  business  together.  That  Jones 
finds  Armstrong  and  Comjiany  very  loth  to  ba 
any  way  concerned,  having  no  opinion  of  the 
present  hdnds ;  however  that  it  is  still  neces- 
sary to  make  the  most  of  them.'* 

trho  is  meant  by  '  Armstrong  and  Company* 
does  not  appear  to  the  committee. 

On  the  9th  of  May,  Dillon's  secretary  writes 
to  Kelly,  "That  if  this  post  had  not  brought 
an  addition  of  three  to  the  six  formerly  coma 
from  Repney,  it  is  easy  i'or  Mrs.  Jones  to  se« 
what  is  still  wanting  for  the  purchase  she  in- 
tends to  make."  Who  is  meant  by  Repnev 
is  not  certain  \  but  in  the  following  part  of  this 
Report  there  will  appear  grounds  of  a  probable 
comecture. 

This  passage  relates  to  a  bill  of  exchange  (of 
6,000^  probably)  sent  over  to  Calais,  and  thenoa 
to  Waters  the  Fretender^s  banker  at  Paris,  on 
the  16th  of  April ;  the  receipt  of  which  is  ac- 
knowledged in  several  letters  both  to  George 
Kelly  and  Dennis  Kelly.  This  paragraph, 
which  says,  **  That  if  three  more  are  not  come^ 
besides  the  six  from  Repney,  it  is  easy  for  Mrs. 
Jones  to  see  wbnt  is  still  wanting  for  the  pur- 
chase she  intends  to  make;'*  shews  plainly, 
that  Jones  was  at  least  privy  to  that  remit* 
tance :  which  agrees  with  what  Fancier  has 
deposed  upon  oath,  that  he  was  told  by  Skeene^ 
among  other  particulars  relating  to  the  conspi- 
racy^  that  a  large  contribution  had  been  raised 
and  pot  under  tbe  management  of  tbe  bishop 
of  Rochester,  which  was  called  their  military 
chest.     ' 

On  the  10th  of  May,  (three  da vs  after  tbe 
encampment)  Kelly  writes  to  Dillon's  secre^ 
tary,  **  That  it  was  reported  the  king  had  ab- 
solutely refused  to  put  off  his  journey,  and  in- 
tended to  set  out  early  qext  month  ;  and  that  if 
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tbey  could  then  compato  htanA  eooDffh,  the 
■ooDfT  the  wine  cpmet,be  believes,  the  better.'* 
He  adds, "  that  Jonet  promises  to  be  a  ffood  cns- 
toroer,  and  that  be  hopes  Hacket  and  Jones  will 
give  them  the  floishing  strokel"  The  time  of 
year  in  which  this  letter  was  writ,  and  the  ab- 
ftnrd  supposition  of  its  being  more  difficult  to 
And  *  barrels'  than  *  wine,'  shew  sufficiently 
tiiat  these  words  are  not  to  be  taken  in  their  h- 
teral  sense. 

Your  committee  are  informed,  that  *  wine' 
was  explained  by  Neynoe  to  mean  inrasion, 
tboqgh  be  had  neter  been  told  that  any  such 
Wordhnd  been  made  use  of  in  these  letters,  nor 
had  been  asked  any  question  about  it ;  and  in 
Plunkett's  cypher,  *  Mfrrels'  isezpAainedarmy, 
nnd  *  Tines,^  1,000  men. 

On  the  19th  of  May  Dillon's  secretary  writes 
to  Kelly,  **  That  he  is  assured  by  good  hands, 
Hacket  and  Jones  are  the  best  able  to  adjust  his 
particular  concerns ;  that  he  dpes  not  question 
their  good  dispositions,  and  that  doing  it  timely 
will  be  a  double  merit" 

On  the  ]9tb  of  May,  Kefly  was  taken  into 
custody,  about  the  7th  of  June  he  was  admitted 
to  bail ;  and  on  the  lith  he  writes  an  account 
of  his  examination  to  one  Gerrard,  whom  your 
committee  believe  to  be  sir  John  D'Obryan, 
^hom  Kelly  owned  to  be  employed  bv  Dillon 
In  writing  ror  him.  In  this  letter  Kelly  says, 
*'  He  was  chiefly  questioned  about  a  little  dog 
he  got  from  France,  and  about  five  or  six  cant 
pames,  which  were  lllington,  Jones,  Cane, 
Howell,  Quitwell  and  Backet,  and  that  who- 
ever lllington  is,  he  was  the  person  chiefly 
htruck  at.'^ 

On  the  18th  of  June  he  writes  to  Dfllon, 
**  That  it  is  absolutely  necessary  to  make  no 
mere  use  of  their  present  accounl-book,  nnce 
those  that  have  got  part,  may  by  the  same  me- 
thod have  got  the  wnole ;  and  that  it  will  be 
highly  improper  for  him  to  meddle  with  busi- 
ness, at  least  for  some  time." 

From  this  time  forward  your  committee  ob- 
serve, that  the  names  of  Jones  and  Illnigton 
are  no  more  hesrd  of  in  the  intercepted  corres- 
);>ondence ;  neither  does  Kelly  so  frequently 
wtite  letters  of  great  business,  but  in  his  stead 
Thomas  Carte,  clerk,  takes  up  the  manage- 
ment of  the  bishop's  correspondence. 

The  letters  from  Carte  are  signed,  and  those 
to  him  directed  bv  the  name  of  George  Wil- 
liams ;  and  Mrs.  Harbin,  to  whose  bouse  they 
tvere  directed,  having  been  examined  before 
some  lords  of  the  council,  has' deposed  on  oath, 
that  Carte  desired  her  to  take  in  letters  so  di- 
rected, and  that  she  delivered  one  so  directed 
into  his  own  hands. 

And  in  the  cypher  taken  among  D^innis 
Kelly's  papers  in  George  Kelly's  hand- 
writing, Mr.  Carte  is  designed  by  ihe  ficti- 
tious names  of  Thomas  and  Trotter,  who  ap- 
pear, by  comparing  several  passa^  in  the 
letters,  to  mean  the  same  person  with  George 
Williams. 

From  the  tune  of  George  Kelly's  being  first 
taken  up,  the  bishop  of  Rochester  is  denoted 
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by  the  names  of  Ri^  and  Weston,  as  will  ap- 
pear from  the  Allowing  ciroomstanccs. 

On  the  SOth  of  Adgust,  Kelly  wriu»  to  DO* 
Ion  a  ionff  letter,  which  contains  the  particulars 
of  the  bisoop's  being  taken  into  custody,  exa- 
mined and  committed.  On  the  14th  of  Sep- 
tember Dillon's  secretary  writes  to  Kelly, 
"  That  his  letter  on  the  30th  of  August  came 
safis,  and  that  the  particulars  he  gave  of  Mr. 
Rig's  case  were  very  acceptable  to  Dillon, 
whose  oonoeni  for  a  true  and  worthy  friend  and 
relation  cannot  be  doubted,  and  a  longing  de- 
sire to  know  her  entirely  clear  off  her  dis- 
temper." In  the  same  letter  be  desires  ts 
know  what  is  become  of  Carte. 

That  Rig  denotes  the  bishop^  is  fkrtber  con- 
firmed by  these  particulars :  Kelly  in  bis  first 
letter  alter  his  enlargement,  writes  word  to 
Gerrard ;  '*  All  I  can  do  now,  will  be  only  to 
deliver  to  your  cousin  Rig  any  goods  that  ^ou 
can  send  by  private  banos :  he  is  determioed 
not  to  receive  them  any  other  way,  and  in- 
deed 1  cannot  say  he  is  in  the  wrong.  How 
far  this  late  affair  may  aflBect  him,  1  cannot 
tell." 

Now,  since  it  appears  that  Kelly  was  fbr- 
merly  employ^  in  conveying  letters  to  and 
from  the  bishop  (which  are  often  called^  *  goods' 
in  the  intercepted  correspondence)  since  the 
bishop  bimsdr  had  desired  in  his  letter  to  Bil- 
lon, tnat  no  more  letters  of  consequence  might 
be  trusted  to  the  post ;  and  since  Kelly's  exa- 
mination about  the  dog  could  affect  no  one  hot 
the  bishop,  it  may  justly  be  concluded  that  fi^ 
and  the  bishop  are  the  same. 

Thfit  Weston  is  the  bishop  will  appear  from 
the  following  circumstances : 

On  the  7th  of  June,  Dillon's  secr^ary  writes 
to  Carte,  and  acknowledges  the  receipt  of  a  let- 
ter from  him  of  the  98tb  of  May  (which  was 
soon  after  Kelly's  being  taken  npl,  and  afler 
expressing  great  satisfaction,  *<  Tnat  the  late 
rumours  of  a  plot  had  not  occasioned  a  total 
interruption  of  commerce,  nor  obliged  any  of 
their  correspondents  to  go  aside  r  he  adds, 
«'  That  Dillon  deshes  to  1^  most  kindly  remem- 
bered to  his  good  friend  Mr.  Weston,  for  whom 
he  was  in  the  greatest  concern,  on  account  of  a 
story  that  his  clerk  had  been  laid  up  for  defit ; 
but  that  he  hopes  Carte's  next  letter  will  pot 
him  at  full  ease  in  thb  matter." 

This  plainly  has  reference  to  Kelly's  being 
taken  up ;  and  his  relation  of  clerkship  to  the 
bishop  nas  been  fully  explained  by  what  goes 
before. 

On  the  14th  of  June,  Carte  writes  to  Dillon's 
secretary,  and  endeavours  to  put  him  at  full 
«ase,  in  relation  to  Mr.  Weston,  by  telling  him, 
<'  That  Mr.  Weston  is  in  the  country,  that  be 
saw  him  two  days  ago :  that  he  is  perfectly 
well,  and  as  easy  iii  all  his  affairs  as  any  man 
alive,  and  very  much  Dillon's  humble  servant.^ 
It  appears  by  depositions  annexed  to  this  Re- 
(>ort,  that  the  bishop  was  in  the  country  at  that 
time. 

On  the  14th  of  July,  Dillon  writes  to  Westoa 
under  eoyer  to  Carte;  and  desires  he  will  ad- 
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■itMeSkiDDer  (fent  over  from  France  ez« 
pBv]  to  reoeiTe  his  oommandi. 

Od  tbe  36th  of  July,  KeUy  writes  word  that 
Rj|r  and  Skin  had  been  lately  together ;  and 
tint  before  they  met,  Rigf  sent  to  him  to  know 
low  Skin  stood  with  Dillon  and  his  partners. 

On  the  same  day,  Stanley  (who  appears  by 
tbe  matter  of  his  letter  to  be  the  same  with 
fikinoer)  writes  to  Dillon,  **  That  he  had  been 
vith  tbe  correspondent,  to  whom  the  letter  of 
credit  was  sent,  and  had  partly  engaged  him 
■  his  arrack  affair.''  On  the  30th  of  July, 
Cirte  writes  word,  be  had  the  honour  of  intro- 
Uo^  Stanlejr  to  Mr.  Weston,  and  mentions 
jbe  arrack  affiiir,  of  which  notice  will  be  taken 
ki  hi  place. 

From  these  passages  it  appears,  that  Weston 
(tbe  oame  made  use  of  by  Carte)  means  the 
MDe  with  Rig  (made  use  of  by  Kelljr)  which 
krt  wu  shewn  before  to  mean  the  bishop  of 
Bocbeiter. 

Rig  tberelbre,  and  Weston,  being  made  use 
•P  to  denote  the  bishop ;  it  remains  to  oe  con- 
■dered  what  part  Rig  or  Weston  appear  to 
ktf  in  the  sequel  of  the  intercepted  correapon- 
wuce. 

It  ippears  by  the  letter  from  Dillon's  secre- 
fvyot  the  7th  of  June,  that  they  apprehended 
isgeoeral,  on  Kelly's  being  taken  up,  that  sooye 
tf  their  conespondence  would  be  obljge^  to  go 
«Ue;  bat  that  their  greatest  pain  was  fi»r  Mr. 
Weitoo,  whose  intimacy  with  Kelly  was  such, 
that  Relly  is  stiled  his  clerk,  which  is  no  im- 
fnper  name  for  one  that  kept  the  cyphers. 
which  are  styled  throughout  the  intercepted 
iMan,  «boob  of  acoompts;'  and  in  Layer's 
ejpber  are  called  *  lentals.'  If  Kelly  had  had 
wiecrels  to  reveal,  the  pain  for  Mr.  Weston, 
ttd  the  four  of  other  correspondents  going  aside, 
Maid  sot  hare  been  so  considerable. 

On  the  14th  of  June,  Carte  seta  them  at 
<>MiD  relation  to  Weston,  who  was,  he  saye, 
V  easy  in  his  afiairs  as  any  man  ali? e ;  which 
N^ht  be  the  case,  Kelly  having  burnt  his 
l>iicra,  being  bailed  out,  and  at  liberty  to  aa- 
Kie  bis  frieni^  that  tbe  kirds  could  get  nothing 
*it  of  him  at  his  examination,  where  he  streno- 
|J*jy  denied  his  having  ever  heard  of  the  names 
t>  Jodes  or  llliogton. 

Od  the  llth  of  June,  Kelly  sends  his  friends 
M  Paris  an  account  of  bis  late  miafortone; 
^  lAer  complaining  of  their  neglect  |d  not 
MiGog  him  out  sooner,  and  iBtimatin|[  -that 
isch  naage  might  have  provoked  a  passionale 
■^  to  b^ray  their  secrets  ;  he  says,  your  old 
"WMi  Rig,  wdeed,  offered  all  that  coukt  be 
^'peeled  from  die  poor  man.  This  passage 
PiJ^ss  pretty  plainly,  that  Rig  was  one  of  these 
JvhMe  secrets  it  was  in  Kelly's  power  to  have 
wyed  \  and  who  therefore  thought  iiimself 
Pnocipally  concerned  to  keep  Kdly  in  good 
*^iwrf  By  all  possible  offers  of  assistance. 

Kelly  in  bis  next  letter  of  the  lath  of  June, 
^jrs,  '*  Tbe  occaswn  of  my  miafortnne  1  will 
^H  at  nobody's  door  in  particular ;  though 
y^r  old  friend  Rig  seems  to  believe,  it  has 
^^»^  proceeded  from  some  pretended  frimd 


than  any  real  enemy :  and  as  his  ooigecture 
lies  on  this  side,  you  may  easily  guess  the 
point  it  tends  to."  This  passage  shews  that 
the  discoveries  made,  were  known  by  Rig  to  be 
well  founded  ;  since  no  one  could  be  led  to  sus- 
pect, that  an  information  entirely  false  should 
proceed  from  some  friend  entirely  in  the  secret : 
oesifles  it  shews  Rig  had  friends,  in  whose 
power  it  was  to  betray  him ;  and  that  those 
friends  were  known  to  the  correspondents  in 
France,  since  Kelly  says,  they  are  able  to  guess 
who  it  is  that  Rig  suspects  on  this  side.  This 
is  a  farther  intimation,  that  Rig  had  friends  90 
the  other  side  of  the  water,  in  whose  power  it 
was  equally  to  have  betrayed  the  secret 

Kelly  then  tells  Dillon,  <*  That  it  is  absolute* 
ly  necessary  to  make  no  more  use  of  their  pre* 
sent  accompt-book;  since  they  that  have  got  part| 
may  by  tbe  same  method  have  got  the  wholct 
l*his  is  a  direct  confession,  that  the  names  of 
Jones  and  Illinffton,  and  others  on  which  Kelly, 
was  questioned,  were  really  a  part  of  the 
cypher  in  use  between  him  and  bis  correspon* 
dents  in  France :  And  as  KeUy  writ  word  thai 
Illington  was  the  person  princinally  struck  at| 
and  knew  very  weU  by  Mrs.  Barnes's  confes« 
sion  about  the  dog,  who  Illington  was  under- 
stood  to  be ;  it  amounts  to  a  confession,  that 
that  exposition  of  the  name  of  Illington  wae 
true. 

He  then  adds,  <*  All  that  lies  in  my  power 
now,  will  be  to  ddiver  to  your  cousm  tlig  any 
yoods  yon  can  send  by  private  hands ;  be  bet 
mg  determined  not  to  receive  them  any  other 
way."  So  that  by  private  hands  Rig  was  still 
wiUing  to  receive  them. 

However  Kelly  says,  **  If  yoor  bnsine«  cs» 
be  ccuiveyed  any  other  way  to  him,  you  can- 
not  do  me  ajgreater  favour:  For  to  tell  yeai 
the  truth,  it  is  sgainst  my  opinion  and  indi^ 
nation  to  have -any  farther  dealing  that  wny.*' 
This  shews  what  dealing  Kelly  had  bitborte 
hafi ;  and  at  tbe  same  time  explains  bow  Carle 
oonoes  to  be  employed  m  managing  the  bishop's 
correspondence  for  tbe  future. 

Kelly  adds,  <<  That  he  does  not  know  how 
far  this  late  afiair  may  affect  Rig.  This  shews 
that  he  knew  Rig  waa  engaged  in  some  cri- 
minal correspondences  since  the  receivinif  a 
dog  from  France,  or  being  called  by  a  ficti^ 
tious  name,  could  net  otherwise  have  affcelet 
him. 

On  tbe  16th  of  July,  Carte  writes  a  lonf 
letter  about  some  MS.  and  Weston's  opinion  « 
them,  as  also  that  of  Finch.  What  is  meant  bj 
■Bumttscripts,  does  not  appear ;  nettber  is  ft 
certain  who  Finch  is,  but  he  is  spoke  of  as  be* 
ingin  high  repute  with  Weston. 

On  the  1st  of  August,  Dillon  writes  to  CartSi 
<*  That  he  cannot  appTy  to  a  more  sufficient 
judge  than  Weston  about  his  concern  with  Mc 
Finch:"  and  he  oflen  repeats,  *<  That  ha 
makes  a  most  particular  case  of  Mr*  Weston'ji 
judgment ;  and  thai  he  relies  entirely  on  Wes- 
ton's friendship  and  advioe,"  and  other  ei^ 
pressions  of  the  like  nature. 

On  tiie  Uth  of  July » DiUon  writes  %  letter  t» 
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Wetton  (the  bishop)  eoeloied  to  Carte,  in  the 
followiDg  words : 

<<  To  Mrs.  WestoD,  iodosed  to  Mr.  George 
Williams,  at  Mrs.  Harbin's  over  against 
Somerset- hoase. 

«<  Saturday  35  July,  17S2. 
*'  Dear  Madam ;  I  cannot  on  any  reasona* 
ble  grounds  complain  of  your  silence,  thoueh 
loDg  it  appears,  because  I  am  informed  of  the  | 
situation  of  your  health,  and  tbcf  concerns  | 
your  family  are  in«  by  bankrupts  and  law-suits. 
J^ermit  me,  however,  to  fulfil  a  part  of  my 
duty  in  presenting  you  my  best  respects,  and 
inalterable  attachment  to  you  and  yours.  I 
wish  this  may  find  you  so  far  recovered  from 
past  mischances,  as  that  you  may  be  once  more 
in  a  humour  of  afFordioe  me  a  comfortable  line. 
1  have  all  the  stock  i  nought  lying  by,  and  I 
intend  it  shall  remain  so,  until  you  advise  me 
of  the  proper  time  to  dispose  of  it:  Being  fully 
convinced,  that  in  the  slippery  affe  we  live  in, 
1  cannot  confide  to  any  better  than  you.  I 
bear  many  say,  that  our  stocks  will  infiillibly 
rise  again  to  a  good  height,  by  Mr.  Walpole  s 
vise  and  able  management ;  from  whence  I 
■hould  hope  not  to  be  so  much  a  loser  in  re- 
•erviog  mine.  Still  my  lights  at  this  distance 
can  be  but  very  imperfect :  Therefore,  dear 
Madam,  I  will  earnestly  pray  jour  direction, 
when  you  find  leisure  to  grant  me  this  favour, 
as  also  pf  forgiving  this  trouble,  for  which  I 
offer  amends  in  any  manner  I  can  be  of  service 
to  you .  The  few  acquaintances  of  yours  1  con- 
verse with  in  these  parts,  are  well :  and  rely, 
as  I  do;  on  your  friendly  advice  in  a  most  par- 
ticular manner,  about  their  concerns  in  the 
funds.  They  desire  you  will  be  pleased  to  ad- 
mit Mr.  Skinner  to  receive  your  commands, 
who  is  directed  to  call  upon  you,  and  explain 
some  particulars  too  tedious,  for  a  letter.  He 
aeems  to  be  very  ready  at  business,  and  will 
obey  your  ovders  punctually.  I  am,  with  the 
greatest  esteem  and  sincenty,— Dear  Madam, 
your  most  humble,  and  most  obedient  servant, 

*«  DiOBV." 

On  the  16th  of  July,  Dennis  Kelly  writes 
word  to  France,  that  skinner  arrived  in  town 
the  niffht  before ;'  that  he  had  been  to  wait  on 
him,  knging  miich  to  know  how  the  fiiU  of 
atoeks  affected  his  TriendB. 

On  the  26th  of  July,  Kelly  writes  to  Dillon*s 
aeeretary,  **  That  Riff  and  Skin  had  been  lately 
together;  and  that  belbre they  met,  Itig  had 
sent  to  him,  to  know  if  Skin  stood  wdl  with 
Dillon  and  partners."  He  adds,  <«  That  Rig  still 
aeems  to  piromise  his  assistance,  if  he  can  get 
the  better  of  his  suspicions :  and  that  Rig  went 
into  the  country,  ttie  day  iftor  Skin  and  he 
had  been  together."  |t  appears  by  a  deposi- 
tion annexed  to  this  Report,  that  the  bishop 
came  to  town  on  the  19th,  and  returned  to 
Bromley  on  the  21st  of  July. 

On  the  same  day  that  Kelly  writ,  Stanley 

iwho  is  the   same    with  Skinner)  writes  to 
)illon,  **  I  have  been  with  your  oOerespondent 
10  »tio|»  tb^  liettejr  oi  pcedit  waa  neot,  wb^  liaa 


partly  answered  my  demands,  and  promises  to 
comply  in  all  points  with  your  directions."  He 
then  flidds,  *^  1  must  now  rive  you  an  account 
of  what  product  may  be  noped  for  from  the 
public  funds." 

Then  follows  a  paragraph,  some  few  letters 
of  which  are  in  cypher,  but  as  your  committee 
is  informed,  in  such  an  easy  and  obvious  onej 
that  any  one  that  reads  it,  may  with  the  least 
attention  decypher  it.  In  this  paramph,  in- 
stead of  saying  a  word  about  the  funds,  ne  ac- 
quaints Dillon,  ^<  That  they  are  certainly  be- 
trayed by  some  one  entirely  in  the  secret,  who 
has  given  such  light  into  all  their  affairs,  that 
the  most  minute  ctrcumstences  ai*e  perfectly 
fopnd  out ;  that  therefore  he  must  caution  him, 
as  he  is  requested,  to  be  very  careful  who  foe 
converses  with,  even  at  Paris,  without  except* 
ing  any  one." 

This  paragraph  explains  sufficiently  what  it 
meant  by  Stocks  and  Funds ;  and  it  is  remark- 
able, that  in  Plunkett's  cypher,  *  brokers'  is 
explained  '  agents.'  The  owning  theniselves 
discovered  by  some  one  entirely  in  the  secret, 
proves  there  was  a  secret,  and  that  the  dis- 
coveries of  the  government  were  well  founded. 

He  then  adds,  *'  I4)ave  partly  prevailed  with 
the  correspondent  (Weston)  to  undertake  what 
he  had  firmly  resolved  against,  which  is  the 
procuring  arrack,  which  cannot  fail  succeding 
by  that  channel."  And  on  the  SOth  of  July, 
Carte  writes  to  Dillon  in  the  following  words: 

"  I  had  the  honour  of  introducing  Mr, 
Stanley  to  Mr.  West,  who  received  him  in  the 
best  manner,  and  assured  him  of  his  readiness 
to  serve  him  in  what  he  could.  Mr.  St.  was 
much  pleased  with  him ;  but  did  not  engap 
him  to  solicit  in  his  arrack  affair,  which  vet  is 
of  the  greatest  consequence  to  him,  and  Mr. 
W.  is  most  capable  of  serving  him  in,  because 
in  the  esteem  of  all  the  commissioners  in  whose 
power  it  is  to  relieve  him  in  the  case.  And  as 
Mr.  W.  would  do  it  effectually,  if  engaged  ia 
it,  so  Mr.  Stanley  desires  roe  to  beg  the  lavoor 
of  yon,  to  request  the  favour  of  Mr.  W.  in  a 
letter  from  you  to  Mr.  Stanley,  which  he  is 
sure  would  fortify  the  good  incUnations  Mr.  W; 
has  already  to  serve  him,  and  effectnally  en- 
gage him  m  the  thing.*' 

The  original  of  this  letter  being  stopped^ 
is,  as  your  committee  are  informed,  in  Carte's 
owii^and -writing. 

What  is  meant  by  these  mysterious  paasages 
about  arrack,  must  be  left  to  the  conjecture  of 
the  house. 

If  this  be  compared  with  the  bishop's  letter 
to  Dillon,  and  with  Pander's  deposition,  it  is 
not  improbable  that  by  *  arrack'  may  be  meant 
Contributions  of  money. 

But  whatever  is  meant  by  it,  the  committee 
obaerve,  that  it  was  a  point  of  the  greatest  im- 
portenoe  to  the  conspirators,  since  it  was 
thought  necessary  to  be  labo«ired  by  a  person 
sentTrom  France  on  purpose;  and  the  bishop'V 
retoctancy  to  come  into  it  argues  it  to  have 
been  aomething  very  dangeroo«,  and  beyond 
tha  ordinary  m^fim  of  hii  ooiiipUam:«» 
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And  they  obserre  that  the  principal  direction 
of  tbe  conspiracy,  under  all  the  disguises  of 
Mocb,  manuscripts  and  arrack,  is  submitted 
Id  the  bishop's  judgment,  on  which,  it  is  often 
nid,  they  do  entirelv  rely. 

Yoor  comnoittee  having  thus  laid  before  yon 
tiw  principal  matters  in  the  intercepted  cor- 
Rspoodeoce,  that  relate  to  the  bishop  of  Ro>- 
Chester  more  immediately,  will  now  proceed  to 
itatetoyoa  what  they  find  in  the  same  corres- 
pondeDce,  relating  to  George  Kelly ;  who,  as 
m  been  shewn  before,  acted  so  much  under 
the  direction  and  influence  of  the  bishop,  that 
it  cannot  be  supposed  he  wonld  take  any  step 
cf  eonsequence  in  an  affair  of  this  nature,  with* 
«st  tbe  bishop's  being  at  least  made  privy  to  it. 

Tbe  committee  forbear  repeating  what  was 
ncDtiooed  before,  aboot  the  heMS  of  me« 
Qoritls  to  the  regent,  brought  by  Kelly  to 
Ncynoe;  but  they  find  some  farther  parti- 
nlws  b  Neynoe's  papers,  relating  to  Kelly 
alone. 

**  That  Kelly  had  owned  to  him  his  having 
ken  formerly  at  Avignon  while  the  Pretender 
was  there ;  that  at  his  return  from  France  last 
winter  be  brought  over  several  papers  and  let- 
ten,  and  anfong'  the  rest  one  in  French,  in  the 
liaad- writing  of  Dillon's  -secretary,  intituled 
'Resaoos  humbly  offered  to  cardinal  Du  Bois, 
proving  that  the  establishing  the  House  of 
Ikuart  on  the  throne  of  England,  preferably  to 
lliat  of  Hanover,  is  the  real  interest  of  the 
crown  of  France,'  or  to  that  effect  That  this 
piece  was  brought  to  Neynoe  to  be  translated, 
which  beinff  written  by  a  Papist,  and  turning 
much  on  the  advantage  that  would  accrue  to 
IWiT,  Neynoe  advised  against  publishing  it. 

''That  iLelly  told  him  at  other  times,  that 
aae  hundred  thousand  pounds,  nay,  fifty  thou- 
aand  pounds  would  be  sufficient  for  bringing 
is  the  Pretender^  and  that  be  would  warrant 
that  sam  would  be  found. 

*'That  whenever  there  happened  to  be  a 
Mand  nuule  for  the  Pretender  great  numbers  of 
volunteers  froai  France  would  appear  for  him :" 
Which  agrees  with  the  accounts  sent  from 
Iheooe,  ami  with  the  letter  from  Dillon's  se- 
cretary about  secniring  *  sadlers,'  which  Kelly 
ciplained  to  Neynoe  to  mean  Irish  soldiers. 

Neynoe  farther  said,  *  That  Kelly  proposed 
h  him  to  go  over  to  France,  and  to  settle  in 
lord  Lansdown's  family,  where  he  said  be 
Bu^t  be  of  service,  and  promised  to  make  his 
Roeption  easy."  And  your  committee  observe, 
that  tbe  very  time  when  Neynoe  was  taken 
foiDg  to  Prance,  Kelly  writ  to  Dillon's  secre- 
tary, *<  That  he  would  soon  see  a  youd^  fellow, 
vhiMn  he  had  mentioned  to  him  some  time  be- 
^  and  that  he  might  rely  on  his  honesty." 

Nevnoe  farther  &clared,  •<  That  Bingley 
hia  tik»w-traveller  ^now  in  custody),  lodging 
in  the  ganie  house  with  Kelly,  whenlCelly  was 
^  taken  op,  bomt  a  bundle  of  writings  be 
M  that  day  received  from  Kelly. 

John  Malone  (fomerly  servant  to  Mrs. 
wnes),  who  waited  on  &elly  at  bis  lodgings, 
w  d^ofedy  that  this  Meynoe,  Jqbn  Pluakett 


(now  in  custody).  Carte  and  Dennis  Kelly* 
often  visited  George  Kelly. 

As  George  Kelly  is  frequently  designed  by  a 
great  variety  of  fictitious  names  in  the  inter- 
cepted correspondence,  tbe  committee  think  it 
proper  first  to  apprize  tbe  House,  what  reason 
there  is  to  assert  that  those  names  do  really  be- 
long to  Kelly,  and  then  to  shew  the  nature  and 
import  of  the  correspondence  carried  on  under 
those  names. 

It  appears  to  your  committee,  that  since  tbe 
beginning  of  April  1723,  (the  time  of  Kelly's 
last  return  from  France)  a  great  number  of 
letters  going  to  France  were  by  order  of  the 
government  opened,  and  copies  of  them  taken: 
and  that  several  of  those  letters,  though  signed 
by  different  names^  were  observed  by  t^te  clerks 
who  copied  them,  to  be  all  in  the  same  hand- 
writing ;  and  one  of  the  originals  having  been 
stopp^  for  a  specimen  of  the  hand,  and  having 
been  shewn  to  John  Malone,  he  has  depose3 
upon  oath  that  he  had  often  seen  Geoive  Kellv 
write,  and  that  he  believes  it  td  be  bis  banal 
Three  other  papers,  seized  at  Mrs.  Barnes's, 
having  been  shewn  to  Malone,  he  has  sworn 
them  severally  to  be  Kelly's  writing ;  and  the 
same  three  papers  having  been  shewn  to  the 
clerks  of  the  post-office,  tbey  have  sworn.  That 
to  the  bestof  their  knowledge  and  belief,  as  well 
the  original  letters  stopped,  as  the  others  sent 
forwards,  which  were  signed,  some  of  them 
Johnson,  others  Hatfield,  J.  J.  G.  H.  and  Wil- 
kins,  were  all  in  the  same  band  with  those  three 
papers  so  attested. 

This  general  proof  fixes  several  of  the  names 
to  belong  to  Kelly ;  and  it  is  remarkable,  that 
if  any  one  of  the  names  above-mentioned  be 
allowed  to  belong  to  Kelly,  all  the  rest  bj 
which  he  signs,  or  is  directed  to,  may,  by  the 
series  of  his  correspondence!  be  shewn  to  belong 
to  the  same  person. 

But  your  committee  farther  observe,  that  al- 
most every  individual  name  be  makes  use  ef 
is  attended  with  some  particuhir  proof,  which 
determines  it  to  belong  to  him  ;  of  which  notice 
will  be  taken  as  the  names  are  mentioned. 

It  has  been  observed  already,  that  be  came 
from  France  about  the  19th  of  December,  N. 
S.  173 1«  and  that  a  letter  was  foiind  among 
the  bisliop's  papers,  dated  the  16th  of  Decem- 
ber, in  which  mention  Is  made  of  a  letter  re-  • 
ceived  by  Johnson,  and  an  answer  returned 
some  time  before  in  Johnson's  hand. 

Neynoe  declared,  that  the  last  memorial  to 
tbe  regent,  which  Kelly  employed  him  to  draw 
up,  was  in  December,  1721,  and  that  it  con- 
tained a  demand  of  five  thousand  men  for  tbe 
assistance  of  the  conspirators.  In  February 
following  Kelly  went  i^g;ain  to  France,  and  to- 
wards the  endf  of  April,  tbe  government  re- 
ceived unquestionable  accounts,  that  repeated 
application  bad  been  made  to  the  regent  for 
such  a  body  of  forces. 

Tbe  bishop  in  his  letters  (writ  soon  after 
Kelly's  return  from  France)  acknowledges  the 
receipt  of  a  letter,  and  verbal  instructbns  from 
Marr,  by  Haffield,  and  of  a  letter  ftom  the  Pre- 
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tender  by  the  same  hand,  and  mentions  Hat- 
field as  knowing  his  present  unfitness  for  bu- 
siness. 

But  the  letters  si^ied  Hatfield,  which  were 
eopied  at  the  post-office,  are  sworn  to  have 
been  in  the  same  hand  with  other  papers  which 
are  sworn  to  he  Kelly's  hand- writing.  And  it 
appears  by  a  letter  from  Man*  to  Hatfield,  that 
he  was  the  person  to  whom  the  dog  was  sent 
for  lllington;  which  shews  Hatfield  to  b^ 
Kelly,  and  confirms  Neynoe's  information,  that 
Kellv  received  letters  directed  by  the  name  of 
Hatneld.  And  it  appears,  that  be  not  only 
brooght  over  letters  from  France,  agreeably  to 
what  was  told  Mrs.  Levett  by  Mrs.  Barnes,  and 
eonfirmed  by  Neynoe ;  but  that  he  was  trusted 
with  a  letter  to  tne  bishop  ftom  Jackson,  the 
name  made  use  of  for  the  Pretender  in  Plun- 
kett's  cypher;  which  cypher  it  is  evident 
Kelly  was  no  stranger  to,  since  he  makes  use 
of  several  other  names  (Lane,  Howel,  Xoland, 
Cane,)  found  in  that  cypher,  to  denote  the  very 
•ame  persons  that  are  >here  expressed  and  de- 
fined by  those  names. 

On  the  Slst  of  April,  Dillon's  secretary 
writes  to  Joshua  Vernon  (which  will  be  shewn 
to  be  another  of  Kelly's  names),  congratulating 
bis  safe  return^  and  tells  him,  **  That  his  first 
letter  was  tery  pleasing  to  Mr.  Lane  (which 
Is  explained  lord  Marr,  in  Plunkett's  cypher), 
who  waited  with  much  impatience  for  those  of 
Monday,  hoping  to  receive  a  more  particular 
account  of  bis  bills,  which  he  daily  becomei 
more  pressed  for ;  the  prospect  of  a  good  Tint- 
age  increasing  by  late  showers  which  bad 
dtropped  there,  and  raised  the  spirit  of  the 
labourers.  He  adds,  that  it  seems  more  plain, 
that  on  advances  of  ready  money,  good  bar- 
gains may  be  proposed.'^ 

He  afterwards  tells  him,  "  That  Dillon  ad- 
Tisca  the  money  which  Kelly  mentioned  in 
Clynton's  hands,  should  be  equally  divided  be- 
tween Medley  and  the  Pretender."  Who 
Clynton  is,  does  not  appear  to  the  committee  ; 
but  they  see  reason  to  believe,  from  passages  in 
other  letters,  that  Medley  means  the  late  duke 
ofOrmond. 

He  then  telle  Kellv,  <'  That  Farmer  and  far 
mily  are  well,  and  that  Mrs.  Hughes  became 
ao  very  uneasy  she  was  dismissed,  and  is  on  r^- 
turn.*' 

This  passage  shews  that  Farmer  means  the 
Pretender,  it  being  well  known  that  Mrs. 
Hughes  was  nurse  to  the  Pretender's  child, 
and  was  on  her  return  to  England  about  thb 
lime. 

From  thb  letter  yonr  committee  observe, 
that  Kelly  was  employed  by  Marr  and  Dillon, 
in  soliciting  supplies  for  the  service  of  the  con- 
apirators ;  and  that  he  bad  acquainted  them  of 
a  aum  of  money  lodged  in  the  hands  of  one, 
wbomttiey  call  Clynton,  which  they  advised 
abould  be  equally  divided  between  the  Pretender 
andOrmond.  Whether  Kelly  was  consider- 
able enough  to  have  this  advice  sent  him  for 
liis  own  government  and  direction,  or  was  only 
to  be  the  channel  for  convey iog  it  to  aome  other 
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person  of  greater  distinction,  is  left  to  the 
sideration  of  the  House. 

On  the  23rd  of  April  (as  has  been  observed 
above)  Kelly  sent  tne  bishop's  packet  of  let- 
ters under  cover  to  Gordon  at  Boulogne,  with 
orders  to  him  to  deliver  it  to  a  tall  black  man, 
who  would  soon  call  on  him  for  it. 

This  persou  is  iu  other  letters  called  Crow ; 
and  appears  to  your  committee  by  several  con- 
current proofs,  to  he  James  Talbot,  an  Iriah' 
papist,  concerned  in  the  Preston  rebellion,  and 
now  in  the  Spanish  service. 

Kelly,  in  his  examination  before  the  com- 
mittee^ owned  his  being  intimately  acquainted 
with  this  Talbot,  and  bis  having  seen  him  tba, 
morning  he  left  England ;  and  a  letter  signed 
J.  TallMt,  was  seized  among  Mn.  Barnes's' 
papers,  in  the  same  hand  with  a  letter  sent  from 
France  to  Kelly,  signed  J.  T.  which  is  an  an- 
swer to  one  writ  by  Kelly  to  Crow. 

On  the  S9th  of  April  Gordon  acknowledges, 
the  receipt  of  a  packet  Tal  ready  proved  to  be 
the  bishop's),  and  says,  ne  dekvered  it  to  the 

fentleman  as  be  was  directed,  who  set  out  for 
'aris  on  the  SOth  of  April.  Go  the  IstofMaj, 
Dillon's  secretary  writes  to  Kelly,  *^  Your 
friend  Crow  is  arrived  safe,  and  delivered  the 
three  books  you  gave  him,  as  directed." 

On  the  Snd  of  May,  Dillon  himself  writes  to. 
James  Baker  (which  will  be  shewn  to  be  ano- 
ther of  Kelly's  names)  and  says,  "  I  saw  yoor 
acquaintance  Crow  two  days  ago,  who  ddi^ 
vered  me  a  present  from  my  cousin  Jones." 

And  on  the  same  day  James  Talbot  writes  to 
Kelly,  '*  That  Mr.  Gordon  gave  him  the  packet 
at  Boulogne,  which  he  delivered  safe  on  Mon- 
da  v  last,  as  durected."  He  adds,  '*  the  person  re- 
ceived me  very  obligingly,  and  was  much  more 
open  to  me  than  I  expected.  Then,  and  sincOi 
he  let  me  know  be  does  not  despair  of  doing 
his  business." 

On  the  7th  of  May,  Kelly  writes  to  Dillon, 
"  That  lllington  was  glad  to  hear  he  had  re- 
ceived his  letters  bv  Crow,  and  wished  his  next 
might  be  more  to  Dillon's  satisfaction." 

From  these  passages  it  appears  at  one  view, 
that  the  bishop's  letters  were  sent  by  Kelly  to 
Boulogne,  by  the  post ;  and  thence  conveyed 
to  Dillon  at  Paris,  by  Talbot,  Kelly's  intimate 
friend. 

On  the  S4th  of  April,  Dillon*s  secretary 
writes  to  Kelly  a  long  account  of  one  Xolaod 
(Nicholas  Wogan)  who  was  to  command  one  of 
the  shifts  that  was  to  be  hired  of  some  Swedish 
merchants  at  Cadis. 

This  agrees  with  Mr.  Craufurd's  letter  of  the 
85th  of  July,  N.  S.  17'i2,  in  which  he  says, 
that  Nicholas  Wogan  was  to  have  the  com- 
mand of  one  of  the  shins  under  Morgan,  oof 
of  which  having  been  lately  taken  at  Genoa, 
the  commander  (as  your  committee  are  in- 
formed) has  writ  over  hither,  that  she  was  hired 
of  some  Swedish  merchants  at  Cadiz,  with  se^ 
veral  other  circumstances,  which  agree  entirely 
with  this  letter  to  Kelly,  and.  shew  for  what 
use  those  Swedish  ships  were  hired. 

In  the  same  letter  Dillon's  secretary  tafcei 
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ioliee**Hoir  kindly  Freeman  (tbe  Prttender) 
bd  ipoken  of  Kdly  in  his  fast." 

On  the  SOth  of  April,  Kelly  answers  this  Ict- 
ftr,  bot  calls  Nicholas  Wogan  by  the  name  of 
Moore,  and  says,  **  1  wish  his  chief  may  sue- 
oed  ID  his  journey.*'  Which  being'  compared 
with  the  accounts  sent  about  that  time  from 
Mr.  Dsfenant  at  Rome,  that  the  Pretender  was 
inmriiig  to  embark,  makes  it  more  than  pro^ 
Me  that  he  is  the  chief  to  whom  Kelly  wnhes 


Kdly  then  gives  an  account  of  a  fery  im- 
firtaiit  conversation  be  had  with  one  Here. 
Who  is  meant  by  Rore,  your  committee  will 
wt  take  upon  them  positively  to  determine ; 
Wt  by  comparing  several  passages  of  the  let- 
fen  together,  it  appears  to  them  highly  pro- 
kikle,  uiat  it  is  sir  Harry  Goring ;  m  which 
opDfon  they  are  the  more  confirmed  by  Here's 
WDf  mentioned  as  ill  of  the  gout  in  France, 
Oithe  14th  of  September :  and  Kelly  takes  no* 
ficeiB  his  pocket-book,  that  sir  H.  G.  went  to 
F.  the  23d  of  August,  which  was  the  day  be- 
Are  the  bishop  was  taken  up. 

In  this  letter  Kelly  says,  "Hore  is  most 
impttieDt  to  have  a  more  satisfactory  account 
^rain  your  side ;  and  hopes  there  may  be  room 
teir  to  expect  it,  since  there  was  nine  remitted 
^  Repney :  he  will  soon,  as  he  tells  me,  send 
yoo  two  more,  which  with  the  12,000  arms 
provided  by  Mansfield's  (Ormond's),  relations, 
ttd  which  are  now  ready  to  be  sent  wherever 
daigDed,  and  paid  for  too,  will,  he  hopes,  bring 
Blatters  to  some  prospect  of  bearing." 
^  Your  committee  observes,  that  this  impa- 
fioice  of  Hore  falls  in,  in  point  of  time,  with 
the  account  lord  Orrery  gave  Layer,  that  lord 
North  and  Grey,  sir  Harry  Goring,  lord  Straf- 
jsrd  and  others,  were  going  to  do  a  rash  thing 
IB  fiivour  of  the  Pretender.  That  it  likewise 
Bpees  with  the  letter  to  Dodsworth,  mentioned 
IB  the  former  part  of  the  Report ;  where  it  is 
M,  **That  tbe  hopes  given  by  G.  to  expect  a 
gmt  sum,  and  by  N.  that  be  had  raised 
S0,000/.  induced  Ormond  to  suppty  Morgan, 
and  to  make  other  necessary  provisions ;"'  part 
if  which  provisions  appear  to  have  been  the 
1S,000  arms  mentionea  in  Ormond 's  letter  of 
tke  27th  of  April,  in  Mr.  Stanhope's  the  8th  of 
Jone,  and  again  in  this  letter  of  Kelly's. 

Kelly  adds,  **  That  he  hears  Ormond  coo- 
tinoes  stitl  apon  the  old  string,  that  he  can  get 
Bo  cheers,  aad  says,  1  wish  the  sending  over 
Bore's,  &c.  commissions  may  not  do  more  hurt 
Ihangood;  for  that  affair  is  alreadv  become 
BO  secret,  and  may  pick  some  friends,  as  well 
Bijiat  ill-wishers  on  their  guard." 

This  passage  shews  that  the  scheme  for  an 
■Bsorrection  was  at  that  time  in  such  forward- 
B6H,tbat  commissions  were  actually  sent  over ; 
M  oonfirma  the  account  of  the  fate  duke  of 
pnnond's  betn^  expected  with  officers  and 
BHDs  to  sup|k>rt  i^. 

On  the  1st  of  May,  O.  S.  Dillon's  secretary 
writes  to  Kelly,  '^  That  he  believes  they  ha?e. 
a  sufficient  quantity  of  barrels  bespoke  for  the 
mae  they  intend  to  buy ;  and  thut  he  hopte 


Clynton  and  company  have  sent  Malcolm  half 
money,  which  Hore  said  he  had,  to  pay  for 
the  barrels  which  Jacobs  has  at  his  disposal."  - 

It  has  already  been  shewn  that  Malcolm 
means  the  Pretender,  and  as  Clynton's  money, 
which  was  before  to  be  divided  between  Or- 
mond and  Jackson,  is  now  to  be  sent  half  of  i| 
to  Malcolm,  this  is  a  farther  confirmation  that 
Jackson  means  the  Pretender;  and  agrees 
with  the  intelligence  from  France,  of  sums 
sent  about  this  time  to  Ormond  and  the  JPre- 
tender. 

In  a  letter  to  Kell^  of  the  3d  of  May,  wa$ 
indosed  one  firom  Dillon  to  Jemison,  who  ap- 
pears to  be  some  intimate  friend  of  John  Plua- 
kett*S,  and  was  present  in  France,  when  the 
cyphers  were  settled  between  Dillon  aud  Kelly; 
but  his  real  name  is  undiscovered. 

In  this  letter  Dillon  acquaints  Jemison^ 
"  That  Mrs.  Freeman  intends  to  bring  her 
cause  to  a  trial  as  soon  as  possible  ;  and  that' 
he  believes  Mr.  Abel's  departure  will  be  ne 
detriment  to  her  pretensions."  This  passaffsv 
compared  with  other  letters,  shews  that  by 
Freeman  is  meant  the  Pretender,  and  Abel  h«i 
majesty ;  aud  confirms  the  design  of  an  insure 
rection  at  the  beginning  of  May. 

Dillon  then  desires  Jemison,  "  To  assura 
his  cousin  Rogers  (John  Plunkett)  of  his  best 
respects,  and  how  much  be  depends  on  her 
friendly  and  kind  offices  in  his  family  coa^- 
cems,  which  have  great  need  of  so  good  assist- 
ance.'* 

Plnnkett  being  examined  by  the  committee 
in  relation  to  this  letter,  denied  his  knowing 
any  such  person. 

On  the  7th  of  May,  Kelly  writes  to  Dillon, 
acknowledging  the  receipt  of  the  letter  for 
Jemison,  mentions  a  long  discourse  he  bad 
with  one  whom  he  calls  Mr.  Fox,  who  resents 
ed  his  being  put  out  of  tbe  Pretender's  service 
by  Dillon ;  but  Kelly  endeavoured  to  convince 
him  that  Dillon  had  no  hand  in  it,  and  laboured 
to  regain  him. ^  Who  Fox  is,  does  not  appear 
to  Tour  committee. 

Kelly  then  takes  notice,  "  That  the  Pre- 
tender's favours  to  Hore,  &c.  |i<k1  given  great 
offence ;  and  that  Rogers  (Plunkett)  hearing 
of  the  freedom  which  Hore  ^nd  some  of  his 
partners  took  with  him,  is  much  disobliged  at 
it,  and  ordered  Jemison  to  tell  Dillon  so." 

Your  committee  observe  from  this  passage, 
that  Plunkett  is  treated  as  one  whom  it  was 
thought  of  consequence  not  to  disoblige;  and 
that  Kelly  waa  apprised  of  his  intimacy  with 
Dillon.    ^  ^ 

Kelly  then  gives  an  account  of  his  having 
called  on  Mrs.  Medley's  (the  duchess  of  Or- 
mond's)  chaplain.  The  letter  which  deaired 
him  so  to  do,  was  directed  to  James  Bakery 
and  this,  in  whiCh  he  says  he  has  called  tipoa 
the  chaplain,  is  signed  J.  J,  which  shews  that 
James  JBaker  is  the  same  with  J.  J.  which  are 
the  initial  letters  of  James  Johnson*  . 

On  the  10th  of  May,  Kelly  writes  to  Dillon'e 
secretary  an  account  of  the  discoveries  made 
by  the  government,  and  tbe  encampment  of  the 
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king's  foReei ;  but  your  committee  obseire  bis 
•ssoraoces  of  success  were  so  stitmif ,  tbat  in 
tbe  same  letter  be  says,  **  The  king  will  go 
abroad  next  moptb,  and  if  you  can  then  com- 

riss  barrels  enough,  tbe  sooner  tbe  wine  comes, 
believe  tbe  better." 

'On  tbe  19ib  of  May  be  was  taken  into  cus- 
tody ;  and  it  appears  to  your  committee  by  tbe 
deposition  of  one  of  the  messengers  who  seized 
him,  that  when  he  was  seized  he  offered  to 
draw  bis  sword,  but  was  prevented.  Tbat  the 
other  messenger  being  called  out  of  the  room  to 
rescue  one  of  their  companions,  who  was  in  dan- 
ger of  being  murdered  in  the  street,  Kelly  called 
to  the  people  of  the  house  to  lock  tbe  door ; 
and  seizing  his  sword,  which  bad  been  laid  by 
in  the  window,  drew  it,  and  made  a  pass  at  the 
messenger,  who  verily  believes  he  did  it  with 
an  intention  to  murder  him  :  that  he  afterwards 
made  a  second  pass,  and  swore  if  he  came  in 
again  be  would  stab  him ;  and  said,  that  if  the 
secretary  of  state  who  signed  the  warrant  had 
been  there,  he  would  have  done  the  same. 
7hat  tbe  messenger  going  out  to  call  for  help, 
and  returning  within  a  minute,  was  told,  that 
Kelly  had  in  the  mean  time  burnt  one  of  the 
papers  seized  upon  him. 

Another  of  tbe  messengers  has  deposed,  tbat 
before  Kelly  offered  this  violence,  be  bad  been 
shewn  by  the  messengers  the  scutcheons  or 
badges  of  their  office,  and  likewise  had  been 
shewn  their  warrant  signed  by  one  of  the  se- 
cretaries of  state :  that  the  warrant  was  also 
ahewn  to  a  person  present  in  tbe  room,  who 
pemsed  it,  and  decUred  to  Kelly,  that  it  was  a 
sufficient  authority  for  apprehending  him. 

Vour  committee  think  it  unnecessary  to  make 
any  observation  on  a  behaviour,  which  implies 
his  having  so  sti-ong  a  sense  of  his  own  guilt, 
that  he  rather  chose  to  stand  all  the  conse- 
quences of  resisting  and  assaulting  his  majes- 
ty's messenger  in  tbe  execution  of  his  office, 
than  to  let  his  papers  fall  into  the  bands  of  the 
government ;  rearing  (as  may  justly  be  con- 
cluded) tbat  such  a  discovery,  might  prove  fatal 
to  himself  as  well  as  others. 

But  your  committee  find,  that  however  care- 
Tnl  he  was  to  destroy  all  his  papers,  yet  one 
was  seized  upon  him  and  preserved,  which  is 
of  itself  sufficient  to  prove  him  concerned  in 
the  treasonable  correspondence  above  set  forth. 

It  was  a  list  of  directions,  in  the  following 
words :— «*  To  Anthony  Saunders  esq.  or  Mr. 
Joshua  Vernon,  at  Will's  coffee-house,  Covent- 
Garden,  London."—"  To  Mr.  James  Baker, 
or  Arthur  Stei^hens,  esq.  at  Burton's  coffee 
house  in  King's -street,  near  St.  Jameses,  Lon- 
don." 

By  tbe  three  first  of  these  n&mes,  most  of 
the  letters  to  him  above  mentioned  came  di* 
rected ;  and  yonr  committee  find,  that  a  person 
having  been  employed  to  watch  at  Burton's 
ooffee-hoose,  who  should  take  np  letters  di- 
rected to  Mr.  James  Baker  at  that  house,  has 
deposed  upon  oath,  that  on  the  i4th  of  May,  a 
letter  so  directed  being  left  there  by  the  post- 
Bsao,  George  Kelly  came  in  and  teok  the 


sanae,  opened  and  read  it,  and  went  oot  of  the 
house  with  a  letter  in  bis  pocket  to  Mrs* 
Barnes's. 

It  appears  to  your  committee,  tbat  when  he 
was  examined  Before  tbe  lords,  the  31st  of 
Majr,  1722,  he  endeavoured  to  account  for  his 
receiving  letters  by  various  names,  by  saying, 
that  one  Mr.  Talbot,  who  was  under  a  cloud, 
and  who  went  for  France  or  Spain  about  a 
week  before,  bad  desired  him  to  call  at  coffee- 
houses for  letters  directed  to  the  said  Talbot  by 
several  names ;  and  particularly  tbat  tbe  letter 
directed  to  Baker,  which  he  owned  be  took  up, 
was  for  the  said  Talbot.  Yet  your  committee 
observe,  that  tbe  said  Talbot  arrived  at  Boulogne 
on  the  25th  of  April,  and  did  himself  send  a  leUfr 
from  Paris  to  Kelly  on  the  3d  of  May,  signed 
J.  T.  directed  to  Mr.  James  Baker  at  Burton's 
coffee-house  afbresaid;  and  letters  oootinoed  . 
to  be  sent  by  tbat  direction  from  Paris,  till  tbe 
time  that  Kelly  was  taken  into  custody,  though 
Talbot  was  all  tbat  time  in  France. 

Kelly  being  examined  by  your  committee 
in  relation  to  &ese  letters,  persisted  in  tbe  same 
account,  that  they  were  for  Talbot,  and  that 
the  occasion  of  Talbot's  going  abroad  was,  that 
Talbot  had  received  an  account  of  general 
Crofion's  being  dead,  and  of  his  having  left  him 
what  be  had.  Which  partipular,  your  com* 
mittee  observe,  acfrees  in  part  with  Neynoe's 
accouut,  that  Kelly  had  shewn  him  a  letter  at 
Burton's  coffee-house  from  Dillon's  a^ent  or 
secretary,  in  which  it  was  said,  tbat  tbe  death  of 
creneral  Croflon  would  be  a  great  loss  to  Mans- 
field, which  name  Kelly  explained  to  him  to 
mean  the  late  duke  of  Ormond. 

Kelly  farther  owned  to  your  committee* 
*'  That  be  went  to  France  the  beginning  of  the 
winter  1721 1  and  again  the  sprm^  foUoi^iQg, 
on  account  of  transactions  he  had  in  the  stocxs 
there.  That  he  was  desired  by  a  brother  of 
the  lord  Dillon's  to  cary  over  to  general  Dillon 
an  act  of  parliament  relating  to  the  estate  of 
that  family,  but  that  this  was  the  only  paper 
he  carried.  Tbat  he  saw  Christopher  GIss« 
cock,  who  is  a  captain  in  Dillon's  regiment,  and 
knew  sir  John  D'Obryan,  who  is  DiUon^s  st- 
cretary,  and  had  likewise  seen  Colin  CampbeU 
of  Glenderoule  at  coffee-houses,  but  bad  ne- 
ver spoke  to  tbe  latter." 

Yet  your  committee  observe^  that  as  ia  hi^ 
letters  he  oflen  sends  services  to  sir  John  and 
Christy,  he  does  alsoto  Glin  and  Collins,  which 
last  name  is  explained  Genderoule  in  his  owa 
cypher  taken  among  Dennis  Kelly's  papers* 
And  when  he  was  examined  before  the  Lords, 
he  owned  his  having  received  letters  from  one 
Glasgow  at  Paris,  which  name  in  flunkett'^s 
cypher  is  expressed  by  tbe  fictitious  name  of 
Howell,  and  has  been  siiewo  above  to  mean  the 
same  with  Quit-well,  Querry,  BonnaviUe, 
and  other  names  which  belong  to  DiHon's  se- 
cretary, and  are  snbscribed  to  sevfral  treason- 
able letters  firom  France. 

Kelly  denied  to  your  commjttee  his  being  at 
all  known  to  the  late  lord  Marr,  or  Alexander 
Gordon  of  Boulogne ;  thongb  ne  owned  hie 
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Itoing'bjthe  Dftme  of  Johnson,  by  which  name 
the  letter  to  Gordon  waa  aigned,  and  the  answer 
firooa  Gordon  directed :  and  the  letter  from 
Marr  was  directetl  to  Hatfield,  which  naoie  has 
been  shewn  to  mean  the  same  person  as  James 
Johnson,  and  has  been  proved  by  other  circam- 
stanees  to  belong  to  Kelly. 

He  owned  his  writing  to  a  broken  banker  at 
Pims  hv  a  fictitioas  name  in  rebtion  to  stticks, 
but  said  be  bad  forgot  the  name,  and  that  he 
never  received  a  letter  in  bis  life  signed  by  a 
fictitious  name. 

Bat  your  committee  bad  reason  to  believe 
from  tfaie  whole  tenour  of  his  bebavour  at  his 
czamiDation,  that  he  grosly  prevaricated  with 
them  ;  for  at  his  first  coming  in,  before  he 
would  make  any  answer,  he  very  formally  in- 
sisted that  nothing  he  should  then  say  should 
be  made  use  of  againift  his  own  lifo,  nor  as  evi- 
dence against  any  other  perdion:  and  upon 
these  «9ooditions^  promised  to  answer  directly 
lu  all  questions  that  should  be  asked  biro. 

Yoor  conunittee  seeing  some  reason  from  tbe 
■MBuer  of  his  insisting  upon  these  conditions, 
to  bebeve  that  he  was  disposed  to  act  inge* 
Bnoualy  with  them,  ordered  him  to  withdraw, 
that  thejT  might  consider  amongst  themselves, 
buw  far  it  ^aa  in  their  power,  or  proper  for 
them  to  agree  to  conditions  which  would  have 
UDade  his  examination  of  no  effect;  and  upon 
his  being  called  in  again,  and  receiviqg  such 
answer  as  the  committee  thought  it  in  their 
power  to  giTe,  he  denied  his  knowing  any 
thing  at  all  of  the  conspiracy.  This  your  com- 
mittee apprehend  to.be  altogether  inconsistent 
-vith  tbe  conditions  he  insiMed  on,  which  ma- 
■Hiestly  implied  that  a  confession  of  all  he  knew 
■ugbt  endanger  his  own  life,  as  well  as  effect 
•ther  persons.  But  in  the  .course  of  bis- exa- 
mination be  owned  to  tbem,  that  the  promise, 
they  bad  given  him  was  nut  satisfactory, 
theogh,  as  be  pretended,  be  oould  not  have  an- 
swered their  questions  in  any  other  manner,  if 
thdr  promise  nad  come  up  to  the  conditions  he 
insisted  on. 

Yoor  committee  observe,  that  Keily  was  ad- 
mitted to  bail  from  his  first  contioement  about 
tbe  seventh  of  June  Uyt,  and  tbe^  conceive  it  to 
bsa  great  aggravation  of  his  guilt,  that  be  iro- 
■edliately  took  advantage  of  this  enlargement 
ts  resume  the  same  treasonable  correspon- 
dences, and  to  send  triumphant  accounts  to 
Fmnce,  of  ius  havinj^  baffled  tbe  government 
by  the  hardened  obstmacy  of  bia  behaviom* ; 
thereby  improving,  as  far  us  in  him  lay,  the 
liboty  granted  him  by  the  favour  and  mdul- 

KB  of  the  laws,  to  the  subversion  of  our 
y  con^itulion.  For  on  the  11th  of  June, 
but  a  rery  few  days  after  b;s  being  out  on 
hail,  he  sent  a  long  letter  to  Gerrard,  (whom 
year  ooaimittee  believe  to  be  sir  John  D'Obryan, 
as  has  bceft  already  observed)  in  which,  the 
better  to  disguise  the  matter,  be  gives  an  ao* 
count  of  his  cousin's  late  misfortune,  as  from  a 
third  person ;  but  in  a  subsequent  letter  to  Dil- 
loa  the  iSth  of  June,  he  owqs  the  writing  this- 
letter  himself. 
VOL.  XVI, 


In  this  letter  to  Gerrard  be  says,  **  That  he 
was  bailed  tbe  Thursday  before,  and  that  the 
judges  were  never  known  so  severe  in  any  case 
of  the  like  kind :  that  most  of  the  questions 
asked  him  at  his  examination  were  about  a  lit- 
tle dog  which  he  got  from  a  surgeon  when  ha 
was  last  in  France ;  that  they  mentioned  no 
persons  to  him  but  general  Dillon,  and  one  Mr* 
Morgan  :  that  to  the  first  be  owns  he  is  a  little 
known,  having  carried  over  an  act  of  parlia- 
ment to  him  &at  concerned  his  lamily,  but 
that  the  latter  he  never  saw :  that  lofd  Carteret 
had  a  list  of  five  or  six  cant  names,  as  he  called 
them,  which  were,  lUington,  Jones,  Howell, 
Qoitwell  and  Hacket,  and  what  he  never 
heard  of  before ;  that  hoWever  they  would  per- 
suade  him  he  knew  some  persons  that  wera 
meant  by  those  names,  which  he  vows  he  ne- 
ver did ;  and  whosoever  Ulington  is,  he  waa 
the  person  prinoipally  struck  at.  That  he  is 
not  at  all  satisfied  with  the  bebariour  of  bia 
friends:  that  Gerrard's  old  ^end  Rig  indeed 
offered  all  that  could  be  expected  of  the  poor 
OEian ;  but  odiers  in  whose  power  it  was  to 
do  more  shewed  no  concern  at  all  for  hia  mis« 
fortqne.  That  ho  lay  ten  days  in  the  closest 
confinement,  without  so  mu^  aa  a  measaga 
from  any  of  those  be  depended  most  upon  ; 
tlist  it  w  well  he  had  no  secrets  to  reveal,  since 
such  usage  might  provoke  a  passionate  man, 
and  that  the  world  is  pretty  well  convinced 
that  he  bad  hot,  since  no  persons  seenaed  to  be 
the  least  apprehensive  that  he  oould  do  them- 
any  mischief. 

<*  That  this  shews  what  tbe  friendship  of 
some  people  is;  but  whilst  there  is  one 
righteous  person,  we  must,  for  his  sake,  over- 
look greater  misfortunes. 

"  That  he  is  very  well,  and  under  no  great 
concern  for  any  thing  as  to  himself  but  the  ex* 
penocj  having  more  than  his  own  to  answer.'*  . 

He  concludes,  with  desiring  Gerrard  ta 
direct  under  cover  to  Mr.  Andrews,  at  the  Dog 
and.Duck  in  St.  James's- street. 

Your  committee  find,  that  after  this  time  se« 
▼eral  letters  did  come  from  France,  directed  ta 
Mr.  Andrews  at  the  Dog  and  Duck,  and  that 
the  master  of  that  house  having  been  examined, 
has  deposed  on  oath,  "  That  one  Andrewa  or« 
dered  him  to  take  in  lettera  that  ahould  coma 
by  tbe  foreign  post  so  directed,  and  that  three 
of  those  letters  were  directed  to  the  Dog  and 
Duck  in  King-street,  by  mistake ;  but  wera 
afterward  brought  to  his  bouse  in  8t.  James^a-^ 
street,  and  taken  up  by  Andrews,  who  happen^ 
ed  to  be  there  when  they  came  in." 

It  appeam  farther  to  your  committee,  that 
tbe  said  Andrews  having  been  examined,  baa 
deposed  on  oath,    '*  That  Mr.  Johnson  alias 
Kelly  desired  him  to  take  in  some  letters  di-  - 
rected  to  him,  Andrews,  at  the  Dog  and  Duck: 
a]e-lu)usein  St.  JamesVstreet;  that  he  re* 
ceiyed  in  the  whole  four  or  five,  in  the  months 
of  July,  August  and  September  last,  to  the  best- 
of  his  remembrance ;  that  they  appeared  bj 
the  charge  of  postage  to  be  foreign  letters,  and 
that  he  delivered  tliem  unropened  Id  |he  sm4i 
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J^msoii  tl)M  Kelly,  who  paid  bim  iMfHMtage ; 
that  he,  Aodneivs,  kneir  ootbing  •f  ifatt  gmi- 
tpats,  Bor  ewer  rakurned  aoy  amwer  lo  (hen." 

On  the  lah  of  Jime,  Sjelly  wiitee  to  Crow 
(James  Talbol)  g'lnoff  bim  an  aooouot  of  hk 
tale  misfbituoe,  and  the  reasons  of  his  aiieaoe, 
aad  mentioBing  his  design  of  going  owr  into 
Franoe,  as  soon  as  his  afipearanoe  io  West'' 
sittster-haM  should  be  over. 

<<  He  them  sends  fais'serrioe  to  all  friends, 
particularly  to  sir  Jiiha  and  Christy  (sir  John 
B'Ohryan  and  Christopher  Olaacs»ek,)  tmd  do- 
•irss  Talbot  to  toU  the  latter  he  must  find  ovt 
•ome  other  address  for  him  to  wiite  by,  siooe 
he  has  good  reasons  lor  not  using  the  Ibnneri 
whieh  haw  prevented  him  from  writing  to  bim 
these  toi  days  past,  and  that  if  it  were  to  a 
Ffench  person,  it  would  ha  so  mnoh  th* 
hatter." 

Yoor  coronaittee  obserre,  that  soon  after  a- 
Fcenoh  direction  tononsiearNaisoDneofewas 
asnft  orcr  to  Kdly  by  Chiistopber  Glasoaok,' 
which  KeNy  made  use  of  for  some  timo,  and 
the  origin tl  letter  in  ILeHy's  hsnd  stopt  at  the 
post-efice  is  sodireetod.  They  itkewise  ob- 
mtwe  the  reaeons  which  Kelly  says  be  bad,  not 
to  maheiiae  «f  ihe  old  direelions,  appear  evi- 
dently to  bare  been,  that  he  was  ^uestiOBed  be* 
fore  the  lords  on  the  names  of  HoweU  and  dnit^ 
wen,  whieh  were  the  names  made  ose  of  for 
Olssoocfc. 

He  eenchides  his  letter  to  Omr,  with  desir- 
ing him  to  direct  to  him  by  the  nameef  WH- 
kins  at  Will's  coffee-bonse ;  and  year  eoaamafii- 
fee  observe,  that  nM  long  after,  a  letter  same 
8igaed,J.T.  andsodneded;  which  was  stopt, 
and  is  in  the  same^hUnd  with  the  letter  aigned 
J.  Talbot,  seized  at  Mrs.  Barnes's ;  whieh  con-' 
IhvM  Tadboi  to  be  Crow. 

In  this  letter  to  Crow  was  eadesed  one  from 
KMv  to  Dillon  by  4he  name  of  DixweN ;  the 
anbsteoe  of  which  has  been  partly  set  forth  in 
that  part  of  the  Re^  whieh  folates  to  the 
bishop  of  Rochester.  In  this  letter,  «« He  de- 
airss  to  be  excosed  from  meddling  in  bnsinesa 
for  some  time ;  but  aa^s  it  doea  not  proceed 
from  aoy  4liaiige  ef  opinion,  or  reseotmcfit  of 
the  litde  concern  that  has  been  shewn  htm ; 
but  fsom  a  conviction,  that  witlioat  changing 
bath  their  method  and  their  fwople  it  wifl  be 
impossible  to  make  any  thing  of  it." 

J£elly  adds  in  this  letter:  «' Your  cerrespon* 
dsnto  at  Will^  and  Barton's  eve  gone,  and  de- 
aife  you  may  write  no  more  that  way  ;  and 
when  you  do  me  that  ibvour,  please  to' address 
noder  cover  to  Mr.  David  Wilkins  at  Will's 
coflbe^house,  Covent  (harden,  and  not  to  A«i« 
draws,  oa  1  desined." 

This  passage  confirms  the  Ket  of  directions 
to  W¥^  and  Burton^  flbund  in  Kelly  >e  pocket ; 
and  shewn  that  the  lettovn  to  Wilkios,  as  *wetl 
as  Andrews,  were  Ibr  Kelly,  thoogb,  ae  is  be- 
fbre  observed,  «•  He  denied  the  having  ever  re- 
Uttved  akiy  letter  under  a  fictitious  name." 

On  the  96tb  of  June,  James  Talbot  writes  to 
Kclty,  «t  Congratolatlnff  him  on  his  enlarge- 
'  and  behaviour,  and  cKpieariDg  his  tur- 


psian,  dial heahindd  ai  aoeh  a  ^astme  have 
raasen  to  cosaylain  of  sasaft  of  fttenda.*' 

Oa  the  sanM  day  Olanoack  vrileato  inton 
under  cover  to  Anorssm  ;  and  as  Andrsws  do- 
Uveted  these  iellsn  unopened  to  Kelly,  tbis 
shows  that  lastan  is  another  wme  for  Kelly,  of 
which  the  matter  of  the  Isttem  famishes  abwu 
dantpreaf. 

In  thia  letter  Olaaeock  tolcea  notice,  that 
Kelly's  letter  to  Cbitwoed  came  safe.  Tbia 
refeta  to  Kelly's  letter  of  the  18th  to  i>ix«eU« 
and  shews  Cbitwood  to  be  another  name  foe 
Dilbn. 

^*  That  what  be  had  fodDmmonded  in  feto- 
tion  to  the  new  booh  of  aceounss  would  heehp^ 
served,  and  that  Forrester  had  the  saaMadvisn 
sive^  to  him  and  Ormoad."  Who  Forsesttris 
does  not  appear  to  the ooBwailee,  hut  as  heia 
mentioned  here  with  the  latedakeef  Onnond, 
be  is  probably  thopersoa  who  wrote  the  littem 
to  I>umviUe  aad  Dodsworth  olieoO'mentioned. 

Glaaaodc  then  teii  han,  «'That  Ormend 
bad enpressed  amoh  ceacwm  <er  whatbadbe- 
ftUen  Keikr.  He  aHerwards  deeh>es  the  par- 
tieularsof  bis  case,  aad  to  know  wlmtis.  waot-> 
ing  ^  paymgodTthe  doetor'a and  apothecary's 
bitts,  achnowMgea  the  tosoipt  of  a  letter  finm 
Kogeie,  and  onqnires  after  Jensisen/' 

On  the  SItth  of  June,  KeHy  writes  to  Tslbst, 
'^  Of  the  acgteet  that  had  been  shewB  hHD,aad 
the  leasnnsthat  he  had  to  deelino  any  fiucthsr 
tnafic  with  Ihc  morchante  iteee  $  he  says,  if 
Talbot  nerceives  no  likehhood  of  a  -nodden 
change  tor  the  better,  he  moot  velbre  to  aaaa 
cheap  part  of  the  ouaatry,  if  DiMea  alk>ws  of 
Its  egprnmss  his  gveat  eUigMioBS  to  DiHoa, 
aad  his  neadiaesa  to  eaeouto  any  private  earn- 
mandsof  bie ;"  and  adds,  <\v4ai  •!>?«»•  ^ 
your  comasittee 'Very  reuMulnible)  ^  If  J  were 
in  a  candition  te  hear  li»  weigkl  of  pdUic  buii- 
ness,  DiHon  should  never  he  at  the  trodile  to 
emnWy  another,  hut  that  he  la  heartily  eeny 
Dilion  hhasslf  has  dene  it  ao  loag^  uogiato- 
fai  people  OB  thw  side;  says,  1m  never  intoid- 
ed  to  trouble  his  fnends  on  this  side  on  hie  awa> 
pnvate  aoDonot,  hat  pobiie  caea  of  thkaatars 
ave  what  he  Ihhiks  ther  ought  to  tdieoars  of, 
smce  they  ave  best  abie  to  do  it,  and  aspect 

tbebestretoiinsfsrit." 
Your  committee  observe  from  psasafos,  #wt 

though  Kellv  weald  have  k  heiieved  he  only 
oerraaponded  with  oersons  in  Prance  ea  pnwMa 
aAars,  relating  to  the  stoaka,  yet  Im  here  ewoi 
in  eflfoct,  that  be  had  been  trusted  with  dkim 
of  a  pqiillie  nature,  and  that  those  tvaonuxiaas 
having  brought  on  him  the  disDieasura  of  the 
goveniment,  it  was  reaaonablo  i6r  him  to  hope 
for  support  fitom  those  in  England,  who  eH* 
peeted  the  beat  vetuma  franibisandBiUw'* 
joint  tebours. 

Ycur  committee  flurtber  observe,  that  tbii. 
l(<ter  was  directed  to  Crow,  and  yet  m  it  waa 
encloaed  one  from  Ireland,  relating  to  iuaiiy 
aliairs,  direotod  to  Jamea  Talbot,  esq. 

On  the  4th  of  July,  Okscock  writes  to  Kelly, 
<«  Th%t  OUlon  utended  to  have  cent  him  a  let* 
ter  of  credit  by  the  post,  drawn  on  Hr.  Harrolif 
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hj  renofii  into  tha  cmmtrr.  or  by  any  atli«r 
MUm^ilibMklbekiii.'^ 

Ol^dtetllh  of  ^fy,  Qloeilck  repeite  tbe 
■Mk  awl  hit  iMpMon  Umh  tite  iMirt  to  A»- 
tewt  but  OiiMvried.  Th«i  Msqiifliiito  KeNy 
filb  kind  ofKtfsioiif  tiM«  IM  h«4  wen  frtfii» 
Br.  FV0MII0  iM  Mn.  MakMlm  (the  Flne- 
Meraod  bif  spome)  inrebUioD  toHawbiriiy't 
Im^pmiimm  bm  lata  violaiiCdiMaiDper. 

Vmt  cimnnirtte  obMiiie  from  what  tbitovra 
ii  IU»  leltar,  tet,  tboogh  m  Phmkelt^s  cypher 
liobiby  Madb  fbr  kioff  Oaoife,  yot  ui  tfM 
VMlnto>s  OTpher  it  alatido  Ibr  Gaorge  with^ 
«it«f  additkMH  awiappeara  for  tlial  reasotf 
H'briaiiriiie  a#  10  iteaota  Oeorg«  Kelly  m 
tiw  piMe.  Be  thai  as  it  will,  it  is  a?id«Bf 
ta  wbal  AilloiNr»  thai  Kelly  Is  Iho  pereoD  hero 


The  PMeota^a  words  meutioiied 
brartasibHowa: 

,  **  Hawbsby 'a  steady  and  rssotuto  heharloar 
ii  Ibrftit  OMratioti,  answers  the  good  opinfon 
(hare  long  had  of  htni;  lamful^persmded, 
irt  aH  the  sai^^ons  wiH  do  haroAcr  shall  not 
hidMe  to  aher  hia  tanper,  and  I  hope  he  will 
MWaff  wUbpatiedee  and  ashort  ooofhiement, 
l^wbMrbfai-heflMi  will  beeoaie' itf ore  perfect 
aadnoiiiMtory  to  his  friends." 

0>Mtseb  tbeii  adda,  "  Mrs.  B&dcolm  (the 
niliadii's  sponso)  in  her  shortway  of  exprea* 
dai  Ajs,  1  am  tmly  glad  that  honest  Hawka- 
k^ ii iMOfeiedy  Ibr  1  take  him  to  be  Arery  va- 
Mlaston;'* 

Tbeafaesaya^  **  I  know  these  edmjpliments 
fttbs  oottibitable  to  a  sick  penon  rrom  his 
MmIs,  fer  which  reason  I  trouble  yon  with 
taiit  astfprodf  of  my  attention  towards  one  1 
•bisawell" 

.  Ihase  last  wofis  shew,  that  thitcomfbrtwaa 
■^■iti  ibr  KeHjTi  to  support  hm,  mider  his 
btoUsy  which  is  disguised  nnd^r  the  notion  of 
■teaa ;  and  yonr  committee  think  it  nnne- 
^Mayibr  theoi  to  make  any  obserration  on  a 
fXHIpa,  wMelf  rfirws  so  plainly  fbr  whose  sake 
■^*w  onderstood  he  had  broOfflit  tfaia  troable 
•tftimsdf. 

fihMtNdc  nest  tells  him,  «  That  as  he  is 
^  ibgolrtin^  his  new  book  of  aocounfiB,  he 
■nM  be  sM  to  know  whether  Kelly  and  Je- 
Ibwahaathoae  by  them  they  and-  Glascock 
MM  together.^' 

This  shews  that  Kelly's  jonmies  into  France 
y^aot  wMly  on  prirato  affairs,  and  confirms 
^^9Mifsaoenantof  his-  baring  sOen  cyphers 
2^^'s  handa,  and  is  agahi  aonfirmed  by 
jy^^ypbci  tbtnd  amon^Deniis  Kelly's  papers, 
^'M  iau  Oeorge  K^ly's  hand*  writing^. 
^ttoooek^Msendlrhimthe  French  diree« 
■^  he  bad  derfred. 

^tbe  inb  of  July,  Ohmeock  wiHes  again 
l^ftelly,  to  lot  him  know  why  the  bill  was  not 
W,attd  toiierfre  a  sore  address.  Ho  like* 
2Jf^M0oaa  ISdty  not  to  dfa#  any  more  on 
SfeTf  hoc  OD  meaa&enra  Chitwood  and  Do- 
PWl^  at Hr.  HiBes,  banker,  Roe  do  ht  Hon«^ 
"9^  Vmu  iNMilMtorolMBrfo^  thst  thhrw« 


about  Ao  than  that  1A-.  Cr^nftird  made  ^  dio* 
wt^  abof  0  related  about  the  name  of  Digby ; 
and  thaa  ibr  soma  tinte  after,  Kelly  directs  bi4 
letters  Ibr  Billon  to  Dupleatis,  tilt  a  new  ey- 
phar,  which  be,  Kelly,  sent  or er  cflerwatd# 
csHM  to  be  made  use  of. 

On  tho  19th  of  Jnly»  Kelly  writoi  to  €Hao« 
caaki  that  Mr.  Andrews  receired  the  sereral 
leltora  from  Olaioock  all  together ;  which  wa# 
occasianaif  by  a  mistake  in  directing  them  to 
Kiog-straOt,  instead  i/f  8t  James's;  vibkM 
i^freea  with  Andrews's  Arposition  abot e-meti- 
tioned. 

Ho  then  **  rotums  thanks  fbr  the  letter  of 
credit  intended  him,  and  ms  it  wiH  come  safb' 
eithor  to  Mr.  Wilfcina  at  Wilt's  aoffee-hoose,  or 
to Hr.  Andrews  at  the  Doe  and  Duck."  Thia, 
osmpamd  with  Andrews's  deposition,  shewa^ 
that  the  bill  was  for  Kelly  himself:  which  ob« 
sorrathm  the  codimkteo  think  it  proper  to 
tMob^  becanae,  when  he  was  oMNnined  befori^ 
thorn  10  relation  to  the  letters  directed  to  An* 
drewa,  though  notMdg  was  said  to  hkn  abonf 
the  said  bill,  ho  immodiotoly  endeat oured  iaf 
csrplafaii  a#ay  thatnaatter  by  tiMiUlowing  pre- 
varication* 

He  said,  "  He  had  been  desired  by  one  Mrt. 
Oiborgli  m  the  oity,  daughtBT  to  Him  who  waa 
exnmted,  to  reoehro  some  letlOra  for  her  f^fwst 
abroad ;  and  that  ha  did  not  know  but  he  mMlf 
employ  one  Andrews,  oraomo  other  friend  to 
take  op  snohletters;  That  he  had  likewise  re^ 
oeired  some  money  on  a  bill  for  the  said  Mrs«* 
Oxbutf  h,  cf  a  Ihdo  man,  a  banker  in  Loth- 
bory ,  or  somewhere  behind  the  Exobange,  anif 
that  ho  had  oodofasd  tha  bill  vrith  his  own 
hand." 

Yonr  committee  obBerre,that  this  test  dr* 
oumstance  makes  it  probable  the  bill  wiis  fbr 
himself,  since  bis  endorsement  on  a  fordsfn  bitf 
(which  is  not  osnalty  made  payable  to  tho 
bearer)  wonhl  not  have  entitled  him  to  hare  re* 
oeived  the  money,  nor  hare  been  a  sufficients 
diseharge,  eicept  the  bill  had  been  made  pay* 
able  to  him. 

They  likewias  obaerre,  that  Mr.  Martin 
Harold,  on  whom  tho  bill  was  drawn,  whom 
Kelly  aroided  to  name,  does  live  behind  the 
Excnange,  though  not  in  Lothbnry ;  and  in 
GhucoOk's  letter  of  the  S4fch  of  July,  Kelly  ia 
pariionlarly  directed  to  endorse  the  bill  on 
Harold  with  his  own  name.  Yonr  committeer 
snbmit  it  to  the  consideration  of  the  Rouse, 
whether  it  is  not  evident  from  these  circum- 
stances, that  KeHy  received  the  said  moiiey  for 
his  own  use,  as  a  reward  for  his  suflTeripgs,  and 
an  encouragement  to  persist  in  his  olistmacy. 

Ota  the  23d  of  July  Kelly  writes  to  Talbot, 
**  That  this  bill  and  the  hopes  of  success  in  an- 
other particular,  when  tlie  term  is  over,  makea 
hidi  a  tittle  easy. 

<<  That  as  to  what  they  bed  so  often  talked 
about,  ho  did  not  know  what  to  say  to  it,  and 
that  Niaholas  Woman's  return  grave  him  th« 
less  hopes  of  it;  but  that  he  beard  the  Beauti- 
fnt  Squire  vraa  certainly  determined  on  some*- 
tldogr  bot.wfieni  and  i»  what  aawwri  iv  whil 
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be  kito«ra  nothing  of/'  Wbo  it  mtent  by  the 
<  beautiful  squire,'  the  committee  cannot  take* 
upon  them  to  deterroioe ;-  but  they  observe^  this 
letter  was  writ  the  flay  ^^r  Layer's  return  by 
J^piHDg  from  Norfolk,  at  which  time  he  told 
Plunkett,  '<  That  the  Pretender's  friends  wouki 
run  down  the  ministry  and  king  George  in  a 
little  time,  and  bring  the  law-suit  to  benx  on 
their  own  bottom,  independent  of  the  regent, 
«r  any  body  else ;"  as  is  related  in  Ploukett's 
letter  of  4he  same  date  with  this  of  Kell^'*s. 

On  the  Snd  of  August,  Kelly  wntes  to 
Glastcock,  '*  That  he  had  received  the  bill. 
That  his  letter  of  licence  is  not  out  till  the  end  of 
October,  and  that  his  creditors  threaten  then  to 
•hew  him  no  mercy :  In  the  mean  time  he 
must  hope  the  best,  and  wish  that  some  good 
turn  of  fortune  may  enable  him  to  do  uem 
jnstice." 

He  adds,  "  That  he  expected  to  have  sent 
the  state  of  their  accounts  before  now,  but  that* 
the  gentleman  who  was  to  carry  them,  met 
with  an  accident  the  other  night,  which  pre- 
Tented  him  ;  therefore  he  cannot  do  it  till  he 
recovers,  or  some  other  opportunity  offers:" 
Then  sends  a  long  account  of  Dennis  Kelly's 
being  taken  up. 

On  the  6th  of  Angust  he  semis  the  same  ac- 
count to  Dillon,  and  mentions  the  great  terror 
the  guards  are  under  from  informers ;  which 
intelligence  your  committee  observe,  was 
thought  considerable  enough  to  make  an  article 
ip  the  Pretender's  late  declaration. 

On  the  same  day  he  sends  Glascock  an  ac- 
count of  Sample's,  Cotton's,  and  one  Campbell's 
being  taken  up ;  *<  That  there  were  reports  of 
one  sir  Harry  Goring's  being  taken,  and  of 
feroes  being  sent  for  the  lord  North  and  Grey , 
lord  Strafford,  and  other  persons  of  quality ; 
but  that  he  finds  there  is  no  truth  in  them,  and 
is  told  that  the  two  last  are  come  to  town.  He 
then  desires  to  know  Dillon's  private  thoughts 
from  whence  the  ill  report  of  his  cousin's  cir- 
cumstances comes,  which  has  occasioned  this 
seterity  from  his  creditors,  and  says,  he  hopes 
soon  to  send  the  state  of  their  accounts,  which 
has  hitherto  been  delayed  for  want  of  a  proper 
band." 

On  the  0th  of  Angust,  Kelly  writes  to  Glas- 
cock, **  That  Den  is  come  to  town,  and  be- 
haves like  a  friend ;  but  that  Rep  is  still  in  the 
country,  and  so  is  Ho ;  and  that  the  latter  had 
earnestly  desired  Kdly  to  go  to  him  for  a  few 
^ays,  which  he  had  hopes  of  doing ;  but  in- 
tended to  make  but  a  short  stay." 

Your  committee  see  reason  to  believe,  that 
by  *  Ho'  is  meant  Here ;  and  they  find  an 
entry  in  Kelly's  pocket-book  of  bis  having 
been  at  Mrs.  H.'s  and  another  entry  in  these 
word;  •*  To  enquire  for  Mr. at  Mr.  Wil- 
liam Baysing's  at  Horn-dean,"  which  is  a 
house  much  frequented  by  sir  Harry  Goring, 
as  appears  by  a  deposition  annexed  to  this  Re- 
port. 

Who  are  meant  by  Den  and  Rep  your  com- 
mittee win  not  take  upon  them  to  determine, 
Uifiiigk  they  think  ttufi  teUw  oompAred  with 


that  writ  ibtte  days  before,  May  lead  to  a  dii- 
oovery  of  the  persons  meant. 

On  the  13th  of  August,  Kelly  writes  again 
to  Glascock,  ^«  That  he  intends  to  visit  H. 
who  beinff  at  a  pretty  good  distance  In  the 
country,  he  cannot  return  under  four  or  five 
days.'^  Which  agrees  with  the  circamatanca 
of  his  going  down  as  far  as  Horn-dean  Jiear 
Petersfield. 

He  afterwards  adds  a  veryremarkaUe  pa- 
lagraph  in  these  words:  "What  would  vou 
advise  poor  Trotter  to  do,  he  is  ready  to  take  a 
voyage  any  where,  and  is,  you  know,  an  bonot 
and  fit  person  for  that  business;  he  has  wrote 
very  earnestly  to  me  for  my  advice,  which  I 
told  him  1  could  not  give  till  I  beard  from 
you." 

Your  committee  think  it  their  doty  to  observe 
to  the  House,  that  in  the  cypher  found  among 
Dennis  Kelly's  papers,  in  George  Kelly's  own 
hand-writing.  Trotter  is  one  of  the  fictitiois 
names  set  over  against  the  name  of  Carte,  and 
tliat  on  the  day  this  letter  was  writ,  his  ma- 
jesty had  issued  his  royal  proclamation  %  a|H 
prehending  the  said  Carte,  against  whom  it  if 
there  set  forth  a  warrant  had  been  issued  by 
one  ef  the  secretaries  of  sUte  for  treasonable 
practices,  and  that  he  had  aboconded  and  fled 
from  justice. 

Yet  it  appears  from  this  letter,  that  Geoige 
Kelly,  far  from  discovering  where  the  said 
Carte  was  concealed,  was  desirous  to  promote 
his  escape,  by  getting  him  invited  to  undertake 
a  voyage  into  roreign  parts ;'  and  tliat  i*®**^ 
standing  the  treasonable  jpractices  alledm 
afifainst  him,  he  here  gives  him  the  iestimooial 
of  an  honest  man,  owns  his  having  had  com- 
munication with  him  by  letter  afWr  the  time  ot 
his  escape,  sollicited  Glascock  in  his  favour^ 
and  undertakes  to  aid  and  assist  the  said  Carte 
with  his  advice,  as  soon  as  ha  should  have  an 
answer  from  Glascock. 

OnHbe  18th  of  August,  Glaacock  writesagain 
to  Kdly)  in  relation  to  the  bill  on  Harold,  and 
mentions  his  expecting  the  gentleman  soon  that 
was  to  clear  accounts. 

He  afterwards  tells  Kelly,  "  That  BM. 
Muagrave  had  received  advice  from  her  father, 
that  she  is  not  to  expect  a  farthing  of  tbe  w- 
lowance  due  to  her  for  the  time  past,  or  to 
come,  which  Allen  had  procured  a  seizuie  of, 
on  account  of  her  husband's  debts  and  mi»m>- 
nagemeot"  ,^ 

Your  committee,  from  comparing  this  lenw 
with  others,  where  Mustfrave  is  menttonefl, 
and  from  observing  the  date,  see  reason  to  re- 
lieve, that  this  passage  relates  fo  the  •<[<>??"* 
a  pension,  which  the  committee  are  ioforineo> 
by  his  majesty's  singular  bounty  and  idjwi- 

Sence,  and  upon  apiiTication  from  ^,  '^  j^ 
larr,  and  promise  of  services,  was  •"^^fj.^ 
him ;  and  they  cannot  reflect,  without  laog' 
nation  and  astonishment,  on  the  black  logiwi- 
tude  of  persons,  who,  while  they  were  » 
great  measure  subsisted  by  his  majesty  s  ' 
exampled  liberality,  were  labouring,  "V^ 
most  wicked  and  luyuatifiaUefcactioeii  to  «w 
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hioft  of  his  crowiiy  mod  to  destroy  bis 
life. 

Od  tbe  17th  of  Aagnst,  Glascock  writes 
agnp  to  Kelir,  and  amoan^  other  things  says, 
^  Be  is  oootnTiog  to  get  at  Barker  for  a  rcKef 
is  fiiroor  of  Farmers  {the  Pretender's)  chil- 
drai,  m  case  their  step- father  should  pretend 
^deprive  them  of  their  due."  It  appears  by 
soother  letter,  Barker  means  some  considerable 
peraoo  in  Prance ;  but  what  this  passage  par- 
licalariy  relates  to,  your  committee  cannot 
with  certainty  determine.  Howerer  they  hare 
HiSDght  it  their  duty  to  lay  this  and  other  ob- 
teore  passages  before  the  House,  that  it  may 
h$  aeoi  how  much  it  is  in  the  power  of  per- 
SQBS  now  in  custody  to  discover:  snd  of  what 
importsnce  it  is  to  the  safety  of  his  majesty's 
fOfcmment,  that  such  disoorery  should  be  re- 
ifsired  at  thenr  bands. 

Od  the  SOth  of  August,  three  days  before 
He  bishop  of  Bochester  was  taken  into  cus- 
tody, Kelly  writes  to  Glascock  (the  original  of 
whicli  letter  is  stopped,  and  sworn  to  be  his 
baod-writikig ;)  and  says,  '**  Your  cousins  Ire- 
toD  and  WilkiDS^aiie  roth  gone  into  the  couo; 
try,  and  earnestly  beg  the  favour  of  you  not  to 
write  to  thetn  any  more,  for  which  you  will 
aooD  know  the  reasons." 

Ou  the  SOth  of  August  he  writes  to  Dillon  ; 
sad  afWrgiring  a  rery  lon^  and  particular  ac- 
SMBt  of  all  the  circomstances  of  the  bishop's 
beiair  taken  up,  examined,  and  committed  to 
the  Tower,  he  says,  *  You  are  by  this  satisfied 
of  tl|e  reasons  of  my  late  silence."  Your 
somsuttee  obeerre,  that  these  passages  shew 
the  GODoectuMi  which  Kelly  thought  there  was 
ktireen  the  bishop  and  himself. 

lathe  same  letter  of  the  SOth  of  August 
vsar  committee  observe  another  rery  remarka- 
Medreumstance ;  Kellv  says>  that  he  is  going 
to  the  country  that  day,  and  he  had  said 
kfbre,  that  he  was  going  to  Mr.  Here's. 

Is  bis  pocket-book  notice  is  taken,  that  sir 
H.6.  went  to  F.  on  the  S3rd. 

On  the  14th  of  September,  Glascock  writes 
Um  word,  **•  That  Mrs.  Hore  wss  under  a  fit 
of  kts  old  sickness  at  Rouen ;  but  that  it  was 
sot  safe,  for  many  good  reasons,  to  have  her 
tnosported  to  Pans,  there  being  abundance  of 
fncis  goiur  about,  which  cause  much  mis- 
chief.''     ^ 

'  From  this  time  forwards  Kelly  makes  use  of 
a  sew  cypher  of  names,  and  new  directions  to 
Ui  letters. 

Ob  the  dTth  Kelly  writes  again,  and  says, 
**  That  since  Mr.  G.  Sampson  went,  he  has 
Ml  heard  a  syllable  from  his  correspondents  in 
Frmee,  which  has  been  a  great  detriment  to 
ieversl  of  their  friends.** 

On  the  9th  of  October,  Glascock  sends  him 
*«d,  M  That  all  the  letters  he  wrote  by  the 
post  came  safe ;  hut  that  he  had  not  yet  seen 
the  person  who  was  to  deliver  him  the  parti- 
calar  instructions  and  address  he  was  to  make 
woof,  that  person  being  still  detained  in  the 
*Matry ;  hot  that  he  had  taken  measures  to 
fit  from  him  tka  neoMniidora  Kdl y  had 
liTea  him." 


On  the  irih  of  October,  Glaseodc  sends 
Kelly  word,  «*  That  the  book  of  accounts  sent 
by  G.  Saunders  is  at  last  come  to  hand,  though 
the  person  that  brought  it  is  still  in  the  country, 
so  that  they  are  now  in  a  condition  to  settle  ac- 
counts with  Kelly."  And  <irom  this  time  for* 
ward  the  correspoDdeots  in  France  make  use 
of  a  new  cypher  of  names,  and  new  directions 
to  their  letters. 

From  all  these  circumstances,  your  com- 
mittee see  reason  to  believe,  that  Kelly  sent 
over  a  new  cypher,  and  a  new  list  of  directions 
to  France  by  sir  Harry  Goring;  in  which  they 
are  the  more  confirmed,  by  observing,  that  thw 
new  cypher  appears  framed  in  such  a  manner^ 
that  the  initial  letters  of  the  real  names  are  al- 
ways prefixed  to  the  fictitious  ones,  which  last 
are  frequently  varied,  but  the  initial  letter 
nerer.  This  will  be  more  clearly  understood 
by  instancing  in  one  of  the  names. 

The  person  who  carried  over  the  cypher  and 
list  of  airections  from  Kelly,  is  in  some  letters 
called  G.  Sampson ;  in  others  G.Stephenson, 
G.  Saunders,  and  G.  Sandford;  and  appears 
to  be  the  same  with  Mrs.  Hore,  who  was  ob* 
served  before  to  be  probably  sir  Harry  Goring. 

Your  committee  farther  observe,  that  all  the 
names  made  use  of  in  the  new  .directions  were 
entered  by  Kelly  in  the  pocket-book  that  was 
taken  upon  him  when  he  was  hist  seized,  with 
such  marks  and  observations  before  them,  as 
need  no  great  explanation.  Over 'a^inst  the 
names  of  Bonnaviile  and  Disode  is  writ  the  ab- 
breviation Glas.  and  a  letter  a>g[red  Disode, 
having  been  stopped  at  the  post-office,  appears 
to  be  in  the  same  hand  as  those  signed  Howell, 
Quitwell,  Querry,  &c.  which  ,  were  shewa 
above  to  have  been  writ  by  Glascock.  Over- 
against  Brisac  and  Du  Puy,  is  writ  Stur ;  and 
your  committee  find  that  letters  came  for 
iKelly,  directed  by  these  names,  to  Sturgis's 
coffee-house.  Over- against  Contade  and  ItU- 
nelle,  is  writ  SUu ;  and  your  committee  find, 
that  letters  thus  directed,  were  left  for  him  at 
Slaughter's  coffee-house. 

The  committee  are  sensible,  that  their  en- 
tering into  so  minute  a  detail,  must  be  tedious 
to  the  House ;  but  as  the  conspirators  hare 
been  no  less  industrious  than  they  are  obstinate 
in  concealing  their  treason,  your  committee 
have  thought  it  their  duty  to  trace  it  through 
every  disguise  as  near  as  they  could,  and  to  £y 
before  the  House  every  circumstance  which 
may  any  way  tend  to  a  discovery  so  necessary 
for  the  aafety  and  quiet  of  these  kingdonM, 
and  yet  so  litue  to  be  hoped  for  from  the  present 
temper  and  disposition  of  the  conspirators 
themselves. 

The  first  of  Kelly's  letters,  writ  m  this  nevr 
cypher,  is  of  tbe  tOth  of  September,  directed 
to  Bonnaviile  (Glascock),  under  oorer  to  Hues, 
banker  at  Paris. 

In  this  he  says,  **  I  hope  yon  have  sees 
G.  Stephenson  Wore  now,"  and  mentions  a 
trunk  that  he  is  soon  to  send  to  him ;  which 
circumstance  ahews  he  is  the  same  penoB 
neant  by  G.  Sandford  in  other  letters. 
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JAm  timi  takes  Mlioe  of  »  y ouag  follow  tliat 
1m  bad  reoommended,  (which  wa»  ohstpved 
More  to  be  probably  Ne^noe)  *'  and  earnestly 
begs  the  gnodfl  he  camea  wilb  himr  mejr  lie 
disposed  of  at  any  rate ;  and,  if  possible, 
wilDOut  Mr.  L.  Craufurd's  or  his  partnen 
heinf  concerned  in  the  barg(ain."  Your  eo»- 
■Httee  observe  from  Neynoe's  ioAmnationa, 
that  he  was  to  be  recommended  by  Beelly  to 
lord  Landsdowa's  family.  They  likewise  *ob- 
mrre  from  several  other  letten,  that  Dilloiiy 
«pon  the  caution  given  him  by  Skinaer  Itom 
the  bishop  of  Roohester,  wsa-  jpown  vary 
jealous  of  his  former  ftteads  aft  Paris }  from 
which  eircumstancesi  they  think  it  probable, 
that  by  L.  Craulbrd  i»  meant  lord  Landsdown. 

He  then  adds,  «  Year  eonsin  G.  Sauadem 
is 'well,  and  with  a  friend  in  the  country,  who 
iPill  take  particular  care  of  her,  till  a  better 
service  can  be  got  for  her." 

This,  ooospared  wiftk  what  he  says  in  his 
letter  of  the  ISth  of  Augast^  ef  Trotter's 
having  writ  to  him  for  advice,  and  wanting  to 
hft  employed  in  a  voyage  or  other  business, 
nakss  it  probable,  thai  by  C.  Saunders  is 
meant  Carte. 

Hie  then  adds,  <<  Your  relations^  N.  Crone 
and  S4  Farrel,  have  made  several  baigaina  for 
vead^  money  in  the  third  subserintion  ;  and  as 
the  time  allowed  by  parliament  for  non-proae- 
cation  will  be  out  as  saen  as  it  sits^  their  credi* 
tsrs  will  then  fall  upon  them  and  all  their 
friends,  and  put  them  in  jail,  ezoept  yon  can 
send  them  some  relief:  and  though  your  ao- 
tiena  are  at  a  very  low  price,  however,  I  be- 
lieve, tbev  would  be  extremely  pleased  to  have 
them  sold  at  any  rat^,  to  enable  them  to  pacify 
tbenr  creditors  on  this  side,  and  te  put  them  in 
estate  of  safety .'' 

It  has  been  observed,  that  the  conspracy  is 
often  treated  of  under  the  cant  of  *8leoKB;'  and 
whether  this  third  snbscriptioa  may  not  mean 
the  third  period  of  time  fixed  by  the  conspi- 
rators, and  the  relief  desired  be  not  some  as- 
aistance  from  abroad,  is  submitted  to  the  con* 
aideratlon  of  the  House. 

That  this  passage  camel  be  understood  in 
the  literal  sense,  is  evident  fhwi  its  being  said, 
that  the  time  of  non-proeseatien  expires  at  the 
sitting  of  the  parliament ;  bnt  vour  oammittee 
sfmrebend,  that  the  meaning  of  tbn  paragraph 
is  rull^  explained  by  another  in  the  same  letter, 
in  which  Kelly  says^  <*  There  is  no  proapeot  of 
the  state  prisoners  getUng  ont  till  neat  teros, 
and  if  the  Habea^  Corpus- act  be  suspended  at 
the  meeting  of  the  parliament,  they  will  ra> 
main  during  the  geveroment'e  pleasnre,  and 
perhaps  have  oompany  enough."  Who  are 
neant  by  N.  Crone  and  S.  Parrel,  isFanbmilted 
to  the  coujecture  of  tlie  Boase. 

His  next  letter  to  Glaseeek,  .19  of  the  dfth 
Sept.  iu  which  he  complains,  <*  That  be  has 
not  heard>  a  svlUble  from  D.  Qaiaer  (Dillon 
pobably),  or  6.  Roberts  (Qlascock  probably), 
sioce  >lr.  6.  Sampson  (GiMring)  went ;  which 
has  hern  no  small  detriment  to  ssime  of  tbair 
friends."    He  Mb,  «  ThetSMtbciflg  ssMi^il 


band,  we  shaU  be  mneb  at  a  loss  bow  la 
manage  without  their  advice  i  which  G.  Samf* 
son  positively  ptolnised  to  send  w  speedy  ac- 
count ef. 

**  The  situatioa  of  your  friends  stands  bkicIi 
as  it  did,  and  notkiog  has  happelied  of  late  iif 
your  family  to  ease  their  losses|.or  mend  their 
eondjtion." 

He  then  gives  a  long  account  ef  the  lord 
North  and  &ey's  being  seiaed  at  Portsmouth^ 
and  of  his  being  tO'  be  brought  to  town  that 
night ;  -and  conoodes  thus; 

'*  1  must  now  plainly  tell  you,  that  1  amr 
afraid  your  cousin  N.  CliHon  is  in  a  very  bail 
way,  and  a  person  (whom  he  lately  employed 
to  manage  sonw  things  for  hinn  parlieelarljp 
to  compound  some  Si^  Sea  bargains)  has  net 
been  true  to  him:  for  hie cremtors have ao-^ 
tually  put  him  in  jail,  and  exeeptyoocan  osa* 
trive  to  send  him  some  relief  from  what  effoets 
he  put  into  your  mississipni  (for  I  don't  fiiid  fav 
has  any  other  proepeet),  nia  oenfinement  will 
prove  fatal  to  him.  Yon  knew  his  worth,  and 
for  heaven's  sake  don't  forsake  him." 

Thisletier  being  mentioned  to  be  writ  on  tktf 
day  k>rd  North  and  Grey  was  brought  np  im 
ciistody,  your  committee  cannot  but  be  led  t9 
coDJecture,  that  by  N.  Cliflea  is  meant  ther 
said  lord ;  and  that  the  person  said  to  be  em- 
ployed by  him,  and  suspected  of  bring  foke  In 
nim,  is  either  Lynch  or  Layer ;  and  if  thi^ 
conjecture  be  admitted,  it  ie  not  improbable  tlmi 
^by  N.  Crone^  in  the  former  letter,  may  bsr 
meant  the  said  lord  North* 

On  the  90th  October,  GhMeock  writes  t9 
Kelly,!  '<  That  D.  Griner  (who  in  another  part 
of  the  letter  is  called  D.  Grsgory,  and  is  pre* 
bably  Dillon)  thinks  very  seriously  of  the  cons- 
nusBKMH-  with  which  Kelly  had  chaiyed  hiai 
for  his  friends,  and  does  not  refuse  to  employ 
his  whole  credit  in  thataffur;  but  that  OM 
single  article  had  osasnmed  the  bill  of  car^ 
chuge  which  N.  Clealon  sent,  and  that  thaga 
is  not  any  other  come  that  Dillott  koowe  of." 

Here  N.  Clealon  means  evidently  the  aUam 
as  N.  Clifiott  in  Kelly's  letter;  and  il  appamd 
he  had  sent  a  bill  of  excliaag;e  to  Franoa^ 
which  was  tdl  consumed  in  one  ringie  artioisaC 
expence.  In  forowr  letters  nitiee  was  talmt 
of  a  bill  of  esahange  siiit  over  by.  Bspneyv 
and  of  S0,000/.  raised  by  N. 

In  the  same  letter,  Glaaeook  takes  nalieef  of 
some  goods  sent  by  Contadb  and  LaaaHefov 
Kelly's  use,  which  he  desires  Kelly  to  send  fti^ 
aad  to  acknewledffe  the  receipt «  them  eitfe- 
fully. 

It  i^peaiv  to  your  comurittbe,  that  Hhrnm 
goods  were  the  Pretender's'deolanitioas,  wkiett 
came  inclosed  that  post,  or  the  nex^  undov 
bharfc  coverfrto  Centadeand  LuaeUa^  atSUa^i- 
ter's  eoffoe-hoase,  agreeable  to  the  mm— ■ 
raadum  in  Kelly's  padEct-book. 

Ui  another  part  of  the  fersgeing  lattor,  itk0 
said,  that  Mr.  G.  Sampson  kaa  sent  ever ' 
prcjectofaacDi 

It,  wkiak  it  is  pnAidia  vekMNo  tte 
olaititipB»« ' 
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KeBj,  beioir  •mnked  jby  ibe  cononHiee  ia 
HbtioD  40  Ibe  aaaiefl  ia  lus  pockel-boofc,  nid, 
"  Tb«y  were  names  of  peraoDs  with  whom  be 
U  traBMClsd  8to«k*«ffaiffs  w  Fnmce  leveral 
Muia^.  fle  ^waedl  iie  h^  aeea  letters  at 
mg(bter't«Dd  ^ni^'e  eofiee-lioase,  directed 
bjr  some  of  those  dodmb,  hot  that  it  might  easily 

&C0,  that  there  atii|fht  be  peivoos  in  Eag-* 
of  the  eaoM  naaMS  with  otbevs  in  France ; 
ind  that  it  was  his  miafoitpae  letters  should 
CMBe  direoted  by  those  facs^    He  insieted, 
thtt  his  pocket-book,  tlhoipgh  laken  J^poa  4mid, 
aw  aa  «Mone  that  had  lain  by  ne^eoted  these 
llins  years:'*    yet  your  ooauniltee  obaenre 
dM  flKmoraBdinas  ia  it  were  4£  a  late  ^aile, 
aa^  OQOtaiaed  a  particular  jweoant  of  the  4iaae 
ef  bis  jeaneys  to  and  liaoaa  France,  aoMl  of  Che 
diys  on  which  he  and  Deanis  &etty,  and  the 
Mop  of  Rochester,  wevo  takea  into  custody. 
The  iloaee  will  ehserye,  that  this  long  and 
fartiodar  accoaatof  Oeorge  Keliy  is  extracted 
•nt  of  taoh  p>pera  aad  iaformations,  41$  were  ia 
Mie  hands  o<  Ine  goreraaoent,  reiatiog  to  him, 
aipparted  by  Ba<»  explications  as  seem  to  the 
SMnnidee  witarally  ;lo  arise  from  cooiparing 
the  aevend  parts  of  theoa  together;  hot  that  he 
hioisHf  open  bis  examination  vefased  to  moke 
the  least  discovery  that  might  gire  light  to  a«y 
M  of  Ibis  treaoaaaUe  correspondence,  thoagb 
MpkHaty  intiflsaited  be  had  it  m  his  power  to  do 
it   Aad  if,  in  soiae  pardcalars,  the  coaamhtee 
dwQtd  bate  fiiHeo  short  of  the  true  and  genuine 
tiplaoatioa  of  the  names,  or  other  fads,  which 
■aveastiv  have  happened  in  nafeldiag  such 
vamty  oTmalter,  so  iadastrioas^y  wrapt  up  in 
the  atmost  obaettrity ;  yetthey  conceive  it  wifU 
Botfessea  the  credit  of  those  fiicts  ia  general 
rdatipg  to  him^  which  are  supported  by  ua- 
fHitiouble  evideace,  notwftbstandtng  his  de- 
ijbig  sf  them,  and  his  preravicaiiog  so  grossly 
Ml  the  committee. 

Year  cenKDittee  wiH  vow  proceed  to  lav  be- 
fa«  you  each  particulan  as  they  have  cotwded 
^  lbs  papers  referrad  to  tliem  rc4atiac'  to 
l^MBis  bny ,  esq.  who  appears  to  them,  trom 
innil  passagea  in  the  mtereepted  lettere,  to 
^  aeted  in  ooacert  with  the  <»ther  Kelly,  and 
Whavsd  himseir  with  the  aome  ohatisacy  on  his 
^fauMMMfi  ae^om  tuem. 

Voar  comaaitlee  aee  reason  to  beUeve,  tliat 
^several  fietitioiis  aamesof  Karkton,  Kilte- 
V^%  Saadford,  fit.  George,  and  Hnbberts,  are 
■t^e  ase  ef  in  the  intercepted  letters  to  ex- 
P*Biioneaad  the  same  person:  and  as  (his 
F»*sa  is  fpsquently  spokea  of  as  living  at  the 
(^pit,  aa  being  lunself  ill  of  a  fever  and 
^ae  part  of  last  sammer,  as  having  a^ughter 
m  was  tsoiMed  with  retaras  of  epfttiag  blood 
J^fMicolar  timea  there  mentioned,  and  as 
mg  to  sat -eat  with  liis  Ihmily  for  Fmnoe  by 
ucppo,  the  latter  end  of  Jnlj ;  these  several 
Manutaaeea  heiag  oonArmed  to  year  com- 
JMttee  by  ibe  written  examinatwns  of  Mr. 
Wbis  C<tty*B  servants  to  have  been  tme  of 
v^  and  bemgf  k  the  opinion  irf  the  cosamittee 
•ffwouble  to  ao  oua  else,  they  see  reason  to 
««iclade,  that  what  is  afinaed  in  the  fbter- 
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copied  comspondenoe,  of  idie  fiersda  designed 
b^  Iba  namea  above-faantioned,  as  affirmed  of 
faim. 

Your  committee  have  iikewise  been  in- 
formed, that  enquiry  having  been  made  at  the 
ilritish  eoffee-bouse,  who  look  \\p  iettevs  dt- 
reoted  thither  by  the^anie  of  Sanmrd,  it  was 
found  that  one  Mr.  Keliy,  who  frequented  tliat 
house,  took  Ihem  up.  And  a  hetter  trom  Fninca 
sodirected  having  been  ^copied  at  the  post-office, 
add  then  delivered  out,  the  original  of  the  saik 
letter,  signed  M.  Oigt^,  was  found  in  Dennia 
l^eNy's  pocket,  «i4iea  be  was  taken  up,  as  ap- 
pears by  the  affidavit  of  the  messenger  who 
seised  him. 

in  this  letter  0igby  sends  his  aervioe  to  his 
csttsin  IretoD,  which  has  beea  shewn  above  to  be 
one  of  the  names  bek>aging  to  Cieorge  Kelly  $ 
and  also  mentions  Kore,  who  has  been  already 
explained  to  be  probably  sir  flarry  Goring. 

Vour-conamittee  Observe,  that  the  said  letter 
was  writ  in  the  same  liaad  with  another  signed 
J.  Gerrard,  whidi  was  likewise  found  aanon^ 
Dennis  KcUy^s  papers,  and  baa  been  obsarved 
above  to  be  probat^ly  the  «ame  made  use  of 
by  sir  John  DXMiryaa,  whom  George  KeHy 
deelared  to  be  secretary  to  DiHoa, 

They  feither  observe,  that  bath  these  letters^ 
signed  Gerrard,  and  Digby,  VKere  in  the  sama 
hud  wi€h  otheas  found  ia  bis  custody  i^atiag 
to  Dillon's  private  affairs;  which  coofirma 
Digby  to  be  Dillon,  and  Gerrard  to  be  lone 
whose  hand  Dillon  makes  use  for  his  dispatches. 

Another  fragment  of  a  letter  aras  foaad 
among  his  papers  mentioniag  tba  aaraes  -of 
IretOQ  and  Here ;  which  is  ia  the  same  hand 
with  the  letters  to  Pkmkett,  signed  Dixwell  aad 
Bowett,  and  is  tlierefere  probably  the  amiin^ 
of  Christopher  Glascock,  George  Kdlly's  •cor« 
respondent. 

Some  other  papers  were  also  fooad  ta  liii 
custody,  mentkming  others  of  the  4otitioaa 
names  ased  in  George  Kelly's  kttcra,  ac 
ahM  ft  long  list  of  aames,  with  Actitioaa 
names  over  against  them,  and  a  eypher  of 
figures,  which  appear  to  be  George  Kelly^a 
hand-writing,  and  are  swcm,  by  «he  elerks  of 
the  post-offiee,lo  be  the  same  band  in  which 
the  letters  signed  Johnson,  Hatfield,  dee.  wera 
writ.  It  has  already  been  observed,  that  this 
cypher  of*  Agures  is  found  to  be  a  supplement 
to  the  cypher  in  which  the  letters  of  tlie  lata 
duke  of  OrDM>nd,  and  the  (bieAiop  ef  Rodbester 
were  vrrit;  and  that  the  said  cypher  last  men- 
tioned is  made  use  of  in  one  et  the  intercepted 
letters  from  Dillon  to  Dennis  KeNy. 

*rbere  was  dbo  found  among  hie  papers,  aa 
exact  list  of  the  quartering  of  his  naajesty'a 
forces  a  little  be&re  the  time  of  tftie  elections, 
aad  a  scheine  for  ereetmg  by-boats  betweea 
London  and  Boulogne,  which  seems  veforred 
to  in  the  letters  between  George  KeHy  aad 
Gordon  of  Boulogne. 

There  was  also  taken  among  his  pa|>ers  « 
fragment  of  a  very  treasoaaMe  tettar,  signed 
F.  M.  which  your  committee  conjeetare  was 
from  one  Ff  anots  Macnamarra,  a  psraaa  ooai' 
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cerned  io  the  farmer  rebellion,  there  beine^  aoo- 
ther  letter  among  his  papers,  with  the  name  at 
lengthy  in  the  same  hand. 

Your  committee  have  laid  together  these 
•everal  circumstanoes,  that  it  may  appear 
Dennis  Kelly  was  concerned  in  the  treasonable 
correspondence,  which  is  confirmed  by  Mr. 
Craufurd's  letter  from  Paris,  10-30  of  lijiay,  in 
which  he  says,  *'  There  is  one  captain  Kelly, 
who  frequents  the  Cocoa-tree  and  Will's  cof- 
fee-house, who  is  much  in  the  confidence  of 
Billon  «nd  lord  Lansdown ;  he  was  here  some 
months,  ago,  and  is  at  present  rery  active  in 
England." 

Your  committee  find,  that  he  was  abroad 
for  several  months  the  latter  end  of  the  year 
1781,  and  that  some  of  the  letters  sent  to  him 
by  fictitious  names  from  France,  were  directed 
to  Will's  cofiee- house  and  the  Cocoa- tree. 

The  matters  which  they  find  him  princi- 
pally concerned  in  by  the  intercepted  letters, 
are  the  remittance  of  the  bill  of  exchange 
sent  over  from  the  person  called  Repney,  the 
receipt  of  which  is  acknowledged  in  several 
letters  to  him,  his  being  present  at  a  consulta- 
tion with  the  persons  called  Hep.  Ho.  and  Den. 
and  his  being  to  carry  over  to  France  their 
final  answer,  together  with  a  new  cypher, 
list  of  directions,  and  other  verbal  instructions, 
from  George  Kelly,  for  Dillon,-  Glascock  and 
Talbot. 

As  George  Kelly's  correspondence  was  close- 
ly connected  with  that  of  the  bishop  of 
Rochester,  Thomas  Carte,  and  Dennis  Kelly, 
and  as  be  appears  to  have  been  privy  to  Plun- 
kett's ;  so  your  committee  see  reason  to  believe, 
that  he  was  not  a  slran^r  to  that  of  Sample, 
who  appears  to  be  mentioned  in  a  letter  from 
Gerraro  to  Kelly. 

Your  committee  find,  that  John  Sample,  be- 
ing ekanined  before  the  secretaries  of  state, 
and  two  of  your  committee,  owned,  that 
Francis  son  of  the  lord  Sempill,  commonly  so 
called,  bad  been  in  England  that  summer,  and 
returned  to  France  alraut  three  weeks  before 
bis  examination,  which  was  taken  on  the  4th 
of  August  last 

That  during  his  stay  in  England,  he  (John 
Sample)  was  twice  in  company  with  him,  and 
that  two  letters  found  in  his  trunk  were  re- 
ceived by  him  from  the  said  Francis  Sempill 
before  his  coming  to  England. 

In  the  first  of  these  letters,  dated  June  3- IS, 
1722,  Fr.  Sempill  tells  him,  *<  That  they 
•re  daily  confirmed  Mrs.  Hews's  distemper  is 
but  imaginary  or  counterfeit."  By  Mrs. 
Hews,  he  said,  was  meant  the  king,  and  by  his 
distemper  tlie  late  disturbances. 

Fr.  Sempill  then  tells  biin,  <<  That  this  has 
pot  a  stop  to  Mr.  Standwell's  proceedings 
(4Standweil  he  owned  to  mean  the  Pretender) ; 
Dut  that  this  cannot  disconcert  Stand  welPs 
measures,  nor  even  delay  any  thing  above  a 
^w  weeks. 

<*  That  perhaps  be  may  soon  produce  him* 
•elf  to  their  cost,  but  it  is  not  yet  full  time  to 
giv^  bin  ^Saniple)  bope«  of  th'^  kind."     He 


adds,  "  That  they  have  not  yet  heard  from  Mr.^ 
Houlder/'  whom  Sample  explained  to  be  th« 
late  duke  of  Ormond. 

Your  committee  observe,  that  this  agrees 
with  the  accounts  given  in  the  former  parts  of 
their  Report,  of  the  attempts  tbat  were  to  have 
been  made  in  England  about  the  beginning  of 
May,  wbicli  were  prevented,  though  not  entire* 
ly  discontinued^  by  the  discoveries  made  bere^ 
and  by  the  encampment. 

Sample  being  shewn  the  copies  of  several 
letters,  taken  at  the  post-office,  directed  to  Mr. 
Sempill  at  Paris,  and  enclosing  others,  owned « 
as  appears  by  bis  examination,  the  writing  of 
them  all,  and  gave  explications  of  the  names 
made  use  of  in  them.  One  of  these  letters  is  to 
Stand  well,  whom  he  owned  to  mean  the  Pre- 
tender, and  another  is  mentioned  to  be  for 
Glascow's  master  which  is  probably  genera] 
Dillon.  He  likewise  owned  his  having  writ  to 
the  late  duke  of  Ormond,  and  to  Kennedy  hii 
secretary  ;  and  while  he  was  in  cuHtody  of  the 
messenj^er,  he  begun  to  put  down  in  writing  a 
confession  of  his  crimes,  which  was  found  in 
his  room  alVer  his  escape.  But  though  some 
of  his  letters  appeared  dictated  by  him  to  other 
persons,  your  committee  do  not  find  he  would 
discover  who  those  persons  were. 

Your  committee  will  next  proceed  to  lay  be- 
fore you  the  substance  of  the  several  papers  and 
examinations  referred  (o  them,  relating  to  Mrs* 
Spelmau,  alias  Yallop ;  in  doing  which,  they 
find  themselves  indispensably  obliged  to  men* 
tion  a  person  of  high  rank  and  distinction, 
Thomab  duke  of  Norfolk,  among  others  con- 
cerned in  the  treasonable  correspondence  con- 
veyed through  the  bauds  of  tjie  said  Mrs* 
Spelman. 

It  appears  to  your  committee,  that  Mfs^ 
Spelman  being  examined  on  the  19th  of  Goto* 
her,  concern'mg  several  letters  from  abread,  di- 
rected to  ber  by  the  name  of  Mr.  or  Mrs.  Bur- 
ton, has  declared  upon  oath,  *'  That  Mr.  Geoiys 
Jernegan,  (who  as  your  committee  are  inform- 
ed,  is  a  Roman  Catholic,  and  appears  to  have 
been  long  employed  by  the  Pretender)  being  in 
England  about  six  months  before  ber  examina- 
tion, did,  upon  his  going  for  France,  leave  or- 
ders with  the  said  Mrs.  Spelman  to  send  to  the 
duke  of  Norfolk  such  letters  as  she  should  re- 
ceive from  him,  Jernegan,  directed  to  BIrs. 
Jones ;  and  to  Mr.  Harvev  of  Combe,  such  as 
she  should  receive  from  nim,  directed  to  Mra. 
Williams,  in  Newgate-stiieet,  Norwich;  and 
to  Mr.  William  Moor  Twho  lives,  or  did  live  in 
Brownlow-street)  such  as  she  should  receive 
from  him,  directed  to  Mr.  Frampton :  and  that 
it  was  agreed  between  her  and  Jernegan,  tbat  he 
should  direct  to  her  by  the  name  of  Burton, 
when  he  did  not  do  it  by  ber  own  name. 

*<  That  she  did  accordingly  send  (as  had  been 
agreed  between  them)  the  lettere  that  came  to 
her  with  the  directions  above-mentioned,  hav- 
ing first  enclosed  them  under  new  covera,  which 
she  herself  directed  \  that  she  sent  them  bv 
common  porters,  who  always  brought  ber  back 
an  account  of  their  having  delivmd  ^m^  oc 
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of  tbe  persoD^s  not  bong  at  home ;  that  parti«> 
calariy  one  to  tbe  dake  of  Norfolk  was  brought 
back  again  b^  tbe  porter,  bis  grace  not  beiog 
in  town,  wbicb  letter  sb^  kept  till  be  came  to 
IDWD,  and  then  sent  it  to  him.  That  she  once 
reseived  a  message  from  the  dake  of  Norfolk 
by  Hr.  Edward  Jern^n;  that  his  grace 
could  not  aoawer  a  letter  she  bad  confeyed  to 
bim  from  George  Jemegao,  because  be,  tbe 
dokie  of  Norlolly  had  not  tbe  key  of  tbe  cy- 
pher, it  being  in  his  brother's  bands  $  she  like- 
wise owned  ber  receiving  several  cyphers  and 
keys  of  ejpheiB  from  George  J  ernegan;  which 
s^  barat  oetween  the  time  of  ber  first  and  se- 
cond examination." 

Copies  of  these  cyphers  having  been  taken  at 
the  noet-offiee,  it  appears  that  one  of  them  was 
■MiiEed,  A  Key  and  Cypher,  with  Mr.  Farmer 
nod  Jonry ;  and  another,  D,  O,  and  J ;  the 
first  of  which  is  prubably  a  cypher  between 
tte  Pretender  and  Jeraegaa,  and  tbe  latter  be- 
tween him  and  tbe  (ate  duke  of  Ormond. 

It  farther  appears  to  yoar  committee,  that 
fidwsard  Jern<4gnn  being  examined  in  relation 
to  tbe  meastf^ipe  Iffosn  the  duke  of  Norfolk  above 
menlKNied,  has  deposed  upon  oath,  *'  That 
about  a  fbrtnigbt  before  the  duke  went  to  the 
Itoli,  beiog  informed  that  his  grace  had  en- 
quired for  some  of  their  family,  he,  Jernegan, 
went  to  wait  on  him,  and  his  grace  told  him, 
thai  he  had  received  a  letter  from  Geoige  Jer- 
BCgan,  who  was  then  abroad,  but  that  he  could 
MDt  answer  it  because  his  grace's  brother  had 
tbe  key  of  the  cypher,  in  wbicb  it  was  written  ; 
and  that  be,  Jem^an,  delivered  this  message  to 
Spelman. 


Tbe  first  letter  directed  to  Mrs.  Jones,  (the 
ike  of  Norfolk)  of  which  a  copy  wts  taken,  is 
dated,  Cambray,  19th  of  July,  17SS,  and  is 
paitiy  in  cypher,  but  has  been  decyphered  in 
4ie  manner  following : 

**  Sir ;  yarious  consideration!,  which  obliged 
me  to  submit,  deprived  me  till  now  the  honour 
tf  writing  to  you ;  therefore  I  flatter  myself, 
you  incline  to  favour  me  with  opinion,  that  my 
nal  and  attention  are  above  falling  into  any 
a^liffeoee,  where  your  solicitude  or  private 
sabsfoction  is  concerned.  You  have  been  in 
seme  manner  a  witness  of  tbe  late  turn  in  af- 
ftira,  and  undoubtedly  know  so  much  of  them, 
&at  I  fear  it  will  prove  suporflooos  to  trouble 
joa  with  tbe  particnlars  wnicn  1  have :  after 
aeveral  meetings  with  some  of  our  friends  at 

Parisy was  of  opinion,  that  the 

whole  sboold  be  oommonicated  to  the  regent ; 
wbich  beinff  agreed  to,  that  lord  was  deputed 
to  wait  on  him :  they  met,  and  parted  in  an- 
pearance  the  best  friends  in  the  world,  notwith- 
alaadiqg  immediately,  by  tbe  regent's  orders, 
the  secret  was  discovered  to  kmg  George. 
Hmr  IS  it  possible  to  %rm  one's  self  with  snffi- 
cieat  pmdence  against  such  a  conduct  P  These 
being  omr  private  concerns,  I  leave  them,  to 
ilkwext  you  with  the  public  news :  the  overture 
of  the  ooDgress  seems  now  in  the  way  to  be  de- 
fiened  to  the  K.  of  Fr.  minority,  who,  sinoe 
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his  removal  to  Versailles,  is  in  a  inanner  solely 
in  the  hands  of  the  regent.  His  coronation 
remains  still  fixed  to  tbe  15tb  of  October ;  so, 
in  all  appearance,  this  year  produces  no  dis- 
turbance to  tbe  present  peace  of  Europe.  The 
emperor  grows  daily  more  powerful  in  Italy, 
by  the  pope's  falling  into  that  interest ;  he  has 
lately  seized  the  fortress  of  Massa  in  Florence^,- 
and  promises  the  investiture  thereof,  with  that 
of  Parma,  to  the  prince  of  Baviere,  upon  bit 
marriage  with  the  princess:  Josepbina.  Spairt 
will  be  under  great  difBculties  to  find  means  to 
support  their  claim  to  these  provinces,  espe- 
cially at  a  time  that  France  seems  neg^ligent  of 
every  thing  that  concerns  them.  There  is  no 
appearance  likewise  that  the  affairs  in  the  North 
j[)roduce  any  thing  material  this  season :  the 
pacific  temper  of  the  R.  of  Prussia  secures 
every  thing  on  that  side,  and  has  probably 
prevented  the  disturbance  threatened  in  those 
parts.  Thus  at  present  are  the  affairs  of  Eu- 
rope. 

"  I  did  not  fail  to  repeat  my  usual  soHcita* 
tions  in  favour  of  your  brother,  and  to  add  what 
in  justice  I  thought  yon  merited :  this  I  dM 
upon  the  first  occasion,  af\er  my  coming  over ; 
to  which,  from  the  king,  1  have  this  answer : 

*'  June  ike  ^6th, 

**  *  Nobody  has  a  better  opinion  than  T  haro 
of  the  great  person  yoiimtention,  nor  does  his 
character  more  justice ;  I  shall  be  always  de- 
sirous to  do  what  is  in  my  power  to  convince 
him  of  my  regard  for  his  brother,  who  now  is 
in  the  country  with  me ;  but  I  fear  it  will  not 
be  time  to  move  in  the  particular  you  mention  of 
some  years  yet,  which  will  be  the  case  of  all 
others  who  pretend  to  tbe  same  right  as  I  do/ 

.  <<  Tbns  far  wts  his.  There  is  a  pleasorO  to 
see  with  what  generous  virtue  he  repays  all 
who  consider  his  misfortunes. 

<'  I  presume  to  mention  one  thing  more, 
being  moved  to  it  out  of  a  pure  consideration  to 
the  credit  it  will  give  to  your  name.  Dr.  Wi- 
tham  finds  himself  under  the  necessity  of  build- 
ing the  old  house,  being  ready  to  fall ;  and  next 
spring  they  begin,  but  upon  so  small  a  fond  aa 
will  never  finish  the  work,  as  it  ought -to  be ; 
the  consequence  of  which  must  necessarily 
oblige  them  to  beg  tbe  assistance  of  their 
friends.  I  should  be  aorry  upon  this  occasion* 
that  any  other  person  should  distingoiah  him- 
self so,  by  a  donation,  aa  to  merit  bis  arms  to  be 
placed  in  the  front,  where  I, could  wish  to  see 
your  own.  I  have  not  spoke  one  word  of  this 
to  any  person  in  the  house,- thinking  it  would 
look  more  generous  in  vou,  if  disposed  to  take 
the  credit  of  laying  the  nrst  stone,  to  move  and 
offer  it  yourself.  As  to  other  matters,  if  I  can 
be  serviceable  in  these  parts,  either  in  your 
particular,  or  to  the  interest  of  the  pai^,  yon 
know  me  fiiithfidly  devoted  to  both.  I  have 
obtained  leave  to  retnm  by  tbe  end  of  the  ram- 
mer, finding  it  inconvenient  to  my  private  situa- 
tion to  remain  longer  abroad:  I  hope  thea  to 
present  yea  with  fircsh  prooft  with  what  md 
SE 
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and'  respect  I  bave  the  hoDoar  to  be,  Sir,  your 
most  obedient  and  most  humble  servant. 
**  Be  pleased  to  address  to  roe,  k  monsieur 

Hooker,  under  cover  d  monsieur  Pi);|fault, 

Banquier,  R  Calais." 

Your  committee  observe  from  this  letter,  that 
Jerne^o  supposes  the  duke  of  Nortblk  already 
acquainted  with  a  design,  on  which  application 
had  been  made  to  tl^  regent,  and  with  the 
causes  of  ils-  miscarriRge ;  that,  however,  in 
order  to  shew  his  zeal  and  attention  in  any 
thing,  where  he  thought  the  duke's  solicitude 
concerned,  he  sends  him  an  account  of  what 
bad  happened  to  their  common  friends  at  Paris, 
and  of  the  secret's  being  communicated  tcvking 
George  by  the  regent's  order;  and  then  la- 
ments the  impossibility  of  arming  themselves 
with  sufficient  prudence  against  such  a  con*, 
duct,  which,  supposing  it  to  have  been  such  as 
they  represent,  yet  could  not  possibly  have  ap- 
peared blameable  to  any  but  the  enemies  of  our 
present  happy  establishment. 

He  then  shews  from  the  sitnatioD  of  affairs 
is  Europe,  there  is  but  little  pnMpect  of  any 
rapture,  which  may  be  favourable  or  advau- 
tageoua  to  their  designs. 

He  afterwards  acquaints  the  duke,  that  he 
had  repeated  bis  aolicitations  to  the  Pretender 
in  favour  of  his  grace's  brother,  and  had  also 
added  what  in  justice  he  thought  bis  grace 
himself  merited  ;  to  which  he  received  an  an- 
swer Ironii  the  Pretender  (whom  he  styles  the 
king,)  acknowled^ng  his  great  opinion  of  the 
duke,  and  the  jjistioe  be  does  his  character,  and 
his  readiness  to  convince  his  grace  of  his  re- 
gard, by  anjr  kindness  he  can  shew  his  brother. 

And  the  inference,  which  Jemegan  makes 
from  the  regard  expressed  towards  the  duke  in 
this  letter  of  the  Pretender's,  is,  that  there  is  a 
pleasure  to  see  with  what  generous  virtue  he 
(the  Pretender)  repays  all  those  who  consider 
his  misfoitones. 

He  concludes  with  telling  the  duke,  that  if 
he  can  be  serviceable  in  those  parts,  either  in 
his  grace's  own  particular,  or  to  the  interest  of 
the  party,.  h»  grace  knows  him  faithfully  de- 
▼oteii  to  both. 

On  the  12th  23rd  of  August,  Jemegan  writes 
a  second  letter  to  the  duke,  as  follows : 

'^  Sir ;  the  vicissitude  in  our  affairs  being  a 
.perpetual  ebbing  and  flowioe,  it  is  extremely 
<iiffieult  to  assure  any  thing  with  certainty  :  In 
my  last  of  the  13tb  I  mentioned  how  things 
had  hap|»ened ;  and  although  the  fact  was  true, 
yet  the  consequence  did  not  answer  what  we 
apprehended :  It  was  a  politic  necessity  which 
urged  and  demanded  that  conduct,  and  it  ap- 
pears now  to  have  succeeded  so  well,  that  every 
hand  is  at  work,  as  before,  to  draw  things  to  a 
riffht  conclusion  ;  brief's,  we  are  flattered  that 
the  reoent  ht  cordially  in  onr  interest,  and'  dig- 
poses  every  thing  to  undertake  the  worl, 
which,  according  to  some  accounts,  will  be  put 
in  execution  within  two  months;  those  who 
are  serious  and  make  due  reflection  on  these 
tuattsrs,  know  bow  far  they  may  be  useful  to 


the  cause,  and  with  tiroely  and  prudent  pre« 
cautions  may  dispose  their  friends  to  act  a  lively' 
part ;  whilst  they  themselves  keep  retired,  till 
tlie  success  one  way  or  the  other  determinea 
what  is  necessary  to  be  done. 

**  I  have  opportunity,  by  being  in  these  parts, 
of  picking  up  several  good  oflSicers,  and  with  a 
little  trouble  as  many  as  would  complete  an  en* 
tire  reg^iment,  into  which  any  gentleman  invbt 
enter  himself,  anri  do  his  duty  with  honour,  liiif 
is  what  1  thought  fit  to  propose  on  this  occa- 
sion, and  should  be  glad  to  know,  if  solely  upon 
your  own  bottom  this  may  be  thought  on.  1 
shall  take  all  necessary  precaution,  and  shall 
firsi  know  certainly  what  there  is  to  depend 
upon.  Your  opinion  on  these  matters,  wHh 
the  assistance  of  your  advice,  will  lay  a  most 
sensible  obligation  on  him,  who  entirely  devotes 
himself,  Sir,  your  noost-obedient  and  most  hum*' 
ble  servant. 

**  Let  the  conveyer  of  these  furnish  you  with 
my  immediate  address." 

Your  committee  observe,  that  in  this  letter, 
Jemegan  does,  with  an  air  of  great  satisfac- 
tion, try  to  lessen  the  apprehensions  and  dis- 
oouragementi,  which  he  supposed  his  former 
account  of  the  regent's  having  betrayed  the 
secret  might  have  raised  in  his  grace,  and  says 
that  every  hand  is  now  at  work,  as  before,  to 
draw  things  to  a  right  conclusion,  without  ex- 
plaining what  .that  former  work,  or  the  right 
conclusion  hoped  for,  is ;  which  particulars,  it 
appears,  he  thought  so  well  known  to  the  duke 
as  not  to  need  the  least  explanation. 

Then  after  telling  bis  grace,  *  we  are  flattered 
the  regent  is  cordially  in  our  interest,  ,and  is 
disposing  everything  to  undertake  the  work 
within  two  months  time,'  he  intimates,  that  from 
this  hint,  one  of  bis  grace's  seriousness  and  re- 
flection might  be  useful  to  the  cause,  by  dis- 
posingiiis  friends  (who  may  justly  be  under- 
stood to  be  the  Roman  Catholics)  to  act  a  livdy 
part,  while  he  himself  lies  retired,  waiting  till 
the  event  should  determine  what  part  it  was 
proper  for  him  to  take. 

He  then  makes  the  ofler  to  his  grace  of  rais- 
ing an  entire  regiment  of  officers  in  Flanders, 
into  which  any  gentleman  might  enter  himself, 
and  do  his  duty  with  honour :  and  desires  to 
know,  whether  on  his  grace's  own  bottom  such 
a  thing  might  be  thought  of. 

This  treasonanle  offer,  from  an  humble  ter- 
vant  of  his  grace's,  shews  that  Jemegan  was  at 
least  persuaded  it  would  not  be  ill  received : 
which  could  only  proceed  from  a  thorough  as* 
surance  of  the  duke's  iiiclinationa  to  the  Pre- 
tender's cause,  and  of  his  intentions  to  support 
it  with  men  and  money,  whenever  a  probability 
of  success  should  make  it  safe  and  proper  wt 
him  to  espouse  it  openly. 

Your  committee  farther  observe,  that  thii 
letter  was  writ  about  the  same  time  that  P^QO- 
kett  was  so  busy  in  pressin^^  I>il)oD  to  solksit 
the  regent's  assistance;  and  that  the  term  for 
putting  the  design  in  e3secutidn,  which  is  men- 
tioned in  Jeraegaa'a  letter  to  he  witlttB  two 
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mouths  from  the  beginninff  of  Auf^ust,  has  an 
evident  relation  to  the  third  period  pitched  upon 
by  the  conspirators,  which,  as  has  been  ob- 
Hfred  before,  was  the  breaking  up  of  the  camp. 
Apd  it  appears  to  your  committee,  by  several 
concurrent  advices  from  France,  Spain,  and 
Italy,  duriog  the  months  of  July  aud  August, 
that  the  design,  which  had  been  suspended 
ipoa  the  fir^  discovery  of  the  plot,  was  again 
lesQined,  and  preparations  nsade  for  the  Pre- 
tnider's  leaTing  Italy  about  the  beginning  of 
September ;  for  which  purpose  the  ship  Revo- 
htion  (since  taken)  set  sail  for  Italy  the  latter 
eail  of  August,  having  on  board  near  200  men 
aad  a  great  number  of  officers. 

Mention  is  made,  in  Jernegan's  letters  to 
Hn.  Spelman,  of  a  great  number  of  letters 
written  to,  and  received  from  Mr.  Harrey  of 
Combe,  by  the  name  of  Mrs.  Williams ;  and  in 
oneof  his  letters  to  Mr.  Harvey,  be  says,  **Ttie 
legeot  plays  a  game  apart,  and  confides  in 
none  but  Britain,  and  has  sacrificed  us  to  make 
a  6mi  friend  of  king  George.  The  late  dis- 
appointment in  our  affairs  has  given  a  surprising 
power  to  the  court  of  France :  they  silence  all 
other  princes  in  regard  to  us ;  none  now  dare 
look  that  way,  or  undertake  the  least  trifling 
lerrice  in  oar  favour." 

On  the  20tb  of  July,  Mr.  Hanrey  sent  an 
aoswer  to  this  letter,  the  original  of  which  is 
rtopped,  and  is  sworn  by  Mrs.  Spelman  to  be 
bit  hand- writing ;  but  it  contains  such  an  odd 
heap  of  low  and  virulent  scandal,  that  the  com- 
mittee do  not  think jtroper  to  trouble  tbe  House 
with  any  extract  otit,  but  have  annexed  it  en- 
tire to  their  Report 

Yoar  committee  have  already  taken  notice, 
that  the  treasonable  correspondence  above  set 
ftrth  was  not  confined  to  Kngland  only,  but 
was  carried  on  in  Scotland,  under  the  same  cant 
opresiions  of  wine,  trade,  goods,  &c.  And  it 
appears  that  the  Pretender's  ajo^ents  were 
equally  busy  in  disposing  matters  ^r  an  insur- 
Kctioo  in  that  part  of  the  kingdom,  at  the  same 
periods  of  time  as  were  fixed  on  in  England. 

They  find  that  tbe  government  has  received 
inforuation  u^ion  oath  from  one  Loilovick  An- 
denoo,  «  That  on  the  28th  of  January,  17S1, 
Wig^adier  Mackintosh  was  seen  bv  him  (Ander- 
md)  at  tbe  house  of  sir  John  Mackenzie  of 
Cool,  and  told  Anderson  that  the  Pretender  de- 

Sped  to  have  on  the  crown  of  Scotland  before 
idsummer,  and  that  be  was  to  be  assisted 
^m  France,  Spain,  and  Muscovy ;  that  general 
Gordon  and  captain  Tullock  were  to  land  at  the 
I'Oach  Elch  with  arms  for  this  purpose." 

That  Mackintosh  was  then  in  Bntain,  agrees 
with  Fancier's  deposition. 

Anderson  farther  deposed,  ''That  on  the 
15lh  of  February  he  met  tbe  lord  Georj^e  Mur^ 
^J  at  a  place  not  far  from  tbe  earl  of  Kmtore's, 
who  ooofirmed  to  him  what  Mackintosh  had 
■Bid,  with  several  other  particulars;  that  two 
uys  after,  he  met  Mr.  James  Keith,  brother  to 
the  earl  Marishall,  who  after  having  told  bim 
uat  there  would  be  a  descent  in  fiivour  of  the 
Frste&der,  named  to  bim  several  persons  (spe* 


cified  in  his  deposition)  that  were  come  over  to 
get  matters  in  a  readiness." 

This,  your  committee  observes,  answers  to 
the  first  period  of  time  for  beginning  an  insur- ' 
rection,  with  the  help  erf*  foreign  forces,  daring 
the  time  of  the  elections. 

About  tbe  beginning  of  May  a  letter  was  in- 
tercepted, directed  to  Mr.  Peter  Smyth  at  Bou« 
logne,  and  inclosing  another  to  De  Martin: 
which  letters,  as  your  committee  are  informed, 
are  in  the  hand- writing  of  Mr.  Cochran.  Who 
is  meant  by  De  Martin,  does  not  appear. 

In  this  letter  Cochran  says,  *'  Our  customers, 
on  this  side  tbe  water,  are  as  fond  of  taking 
our  goods  as  you  are  of  sending  them ;  but  1 
am  afraid  if  they  are  not  sent  soon  the  market 
will  be  forestalled,  for  our  enemies  begin  to  be 
upon  their  guard.  He  adds,  that  their  friends  in 
England  are  willing  to  send  jiioney  to  pay  for 
them  per  advance,  and  that  they  in  Scotland 
are  not  backward,  but  hope,  in  a  few  days  to 
remit  as  much  money  as  will  be  sufficient  for 
their  country.  He  then  desires  to  know  how 
soon  they  may  expect  their  wines  on  this  side 
the  water,  that  they  may  put  themselves  in  a ' 
sufficient  posture  for  receiving  them." 

Your  committee  likewise  find  that  Christo- 
pher Glascock,  Dillon's  agent,  carried  on  cor* 
respondences  to  the  same  effect,  with  one  who 
Went  by  the  name  of  James  Johnston,  atEdin- 
boivh ;  and  that  George  Kelly  corresponded 
with  the  same  James  Johnston,  and  owned  to 
the  lords  at  his  eicamination,  his  having  sent 
the  said  Johnston  a  paper  from  Glascock,  which 
he  pretended  related  only  to  the  Mississippi. 

Letters  were  likewise  mtercepted  going  from 
Edinburgh,  directed  to  Collins  at  Mr.  Waters's, 
banker  at  Paris;  which  Collins  appears,  by 
Kelly's  cypher,  to  be  Colin  Campbell  of  Glen- 
deroule. 

In  one  of  these  letters  to  Collins,  mention  is 
made  of  a  person  of  great  consequence  and  dis- 
tinction, lately  regained  to  the  Pretender's 
party,  who  insisted  on  a  sight  of  the  contract 
of  copartnery,  which  Collins  is  desired  to  send  • 
over  by  the  first  sure  hand ;  and  Collins,  in  his 
answer  signed  R.  Broun,  promises  it  shall  be 
sent  over. 

Your  committee  observe,  that  this  particular 
agrees  with  Fairfax's  deposition  upon  oath, 
that  Layer  told  him  the  people  of  England  were 
backward,  but  that  those  of  Scothtnd  had  al- 
ready entered  into  an  association. 

In  the  same  letter  to  Collins  it  is  said,  That 
the  person  of  consequence  who  had  insisted  on 
a  sight  of  the  contract  of  copartnery,  desired 
an  order  from  Mr.  Malcolm  for  raising  one  or 
two  battalions ;  but  was  told  those  orders  might 
come  time  enough  by  the  hands  of  those  who 
happened  to  come  first  to  open  the  commerce ; 
which  shews  of  what  nature  that  eommerct 
was. 

In  the  same  letter  application  is  made  to  Mr. 
Malcolm  for  a  patent  tor  knight  baronet ;  both 
which  circumstances  confirm  Malcolm  to  be 
the  Pretender. 

Vour  committee  obBerve,  that  these  lettan,  * 
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and  some  others,  which  appear  to  have  been 
iptevcepted  abmit  the  montn  of  May,  and  are 
annexed  to  this  Report,  fall  in  with  the  second 
period  of  time  fixed  bf  the .  conspirators  in 
cngland. 

And  on  the  18th  of  Atufost,  O.  8.  Mr.  Stan- 
hope <  writes  word  from  Madrid,  that  he  had  re- 
eeired  intelligeDce,  that  the  Scotch  had  en- 
gagfed  to  brin^  28,000  men  into  the  field  in  ten 
days  time,  in  case  the  late  duke  of  Ormond 
woold  come  over  with  arms  to  head  them,  and 
that  thev  daily  sent  most  pressinsr  messages  to 
drmond  on  that  subject ;  which  shews  that  the 
design  was  reassamed  a  third  time  in  Scotland, 
as  it  was  in  England. 

Your  committee  farther  observe,  that  agree- 
ably to  what  was  promised  in  Mr.  Cochran^s 
letter  of  the  S8th  of  April,  Mr.  William  Enkine 
did  on  the  3d  of  May,  remit  2,000/.  sterling  to 
'  Mr.  Gerrard,  Dillon's  secretary  at  Paris,  and 
owned  his  so  doing  on  his  examination  before 
the  lord  justice  clerk ;  but  refused  to  discover 
who  Gerrard  was,  or  from  whom  and  for  whose 
use  the  said  som  was  remitted. 

When  he  was  taken  into  custody,  a  letter  was 
seized  in  his  pocket,  which,  as  your  committee 
is  informed,  is  all  in  the  late  lord  Marr's  own 
hand- writing,  dated  Paris,  February  the  9th, 
172^,  in  the  following  words : 

**  Pflfif,  Fth.  9, 17M. 

'*  1  have,  William,  yours  of  the  7th,  for 
which  I  am  obliged  to  yon,  and  take  all  you 
tay,  as  1  oogh^  from  the  good  heart  from 
f  whence  I  know  it  comes,  though  at  the  same 
.time  yon  put  a  greater  value  on  your  friend 
than  he  deserves :  But  be  that  as  it  will,  I  ^m 
fully  persuaded,  as  you  nuty  be,  tliat  be  will 
never  fail  an  occasion  for  what  you  mean,  nor 
neglect  endeavouring  to  bring  it  lubout,  where  he 
sees  it  can  be  of  Mvantage  to  bis  country ; 
and  his  friends  and  countrj^eu  may  depend  on 
it,  when  they  se»  him  engaged  again,  that  the 
retrieving  of  it  from  the  low  condition  it  is  now  in, 
andotherways  ever  like  to  be,  is  the  chief  motive 
that  induces  him  ;  and  he  hopes,  in  that  way 
be  will  not  be  without  the  assistance  of  all  who 
wish  the  same  thing,  and  the  more,  that  he 
will  take  all  the  care  he  can  not  to  expose  them 
for  serving  that  of  others,  if  at  the  same  time 
he  be  not  pretty  sure  of  its  doing  efieotoal  ser- 
yice  to  their  own,  and  puttii^g  it  on  a  better  foot 
than  It  has  been  these  hundred  years  past.  If 
he  looked  but  to  his  own  private  interest,  he 
could  perhaps  find  away,  which  could  conduce 
mora  to  it :  but  he  hopes  by  bis  fi>rmer  actions. 
It  appears  that  he  never  put  that  in  competition 
witn  what  he  thought  was.  the  interest  of  his 
country;  though  in  which  he  owns  he  was 
once  mistaken,  as  many  others  may  have  been ; 
but  as  he  never  scrajkled  owning  his  fiiult,  since 
be  fhund  it  by  experience  to  be  one,  so  he  has 
ever  since  endeavoured  to  make  amends,  and 
will  as  )oDg  as  he  lives. 

**  Things  are  in  such  a  situation  at  present 
Of  €fr  all  Europe,  that  there  appears  little,  if  any 
opp<Minity ,  of  doing  what  is  to  be  wished  upon 


that  accoant ;  but  things  of  this  kind  are  very 
uncertain,  and  an  opportunity  may  come,  or  be 
brought  aboati  when  least  expected  ;  and  yon 
may  believe  it  will  not  be  neglected  when  it 
does ;  nor  will  any  endeavours  be  waatiDg  to 
bring  it  to  thst  pass.  Hush,  though,  most  be 
the  word,  and  friends  must  not  take  ainiss  their 
not  being  acquainted  previously  to  the  execu- 
tion, in  which  it  is  to  be  hoped  tbey  will  not  fail. 

"You  see  I  make  no  scruple  in  writing 
freely  to  jou,  but  you  know  the  consequence  of 
this  coming  into  wrong  hands,  and  those  it  is 
fit  and  of  use  to  be  told  to,  you  know  too :  So  t 
leave* it  to  your  own  discretion,  of  which  you 
have  given  me  msny  proofs.  I  have  Men 
much  out  of  use  of  writing  to  H.  S.  for  some 
years  past,  and  I  have  not  yet  got  a  return  of 
one  I  wrote  him  last  summer ;  but  f  shall  write 
to  him  of  what  you  mention  in  yours. 

*'  As  to  M ^y,  I  care  not  to  say  mors 

about  him ;  and  were  it  not  that  I  think  it  for 
the  good  of  a  certain  person  and  cause,  I  shoold 
not  even  wish  to  have  all  the  truth  told  of  him 
since  his  being  abroad.  I  cannot  answer  lor 
what  handles  may  be  given  him  for  his  justifi- 
cation ;  but  let  honest  men,  who  wish  right, 
tell  the  truth,  where  they  know  it,  and  that  it 
is  necessary,  and  shame  the  devil. 

*'  I  wish  you  a  good  journey  and  good' look 
with  all  my  heart,  and  that  we  may  soon  have 
an  opportunity  to  meet  merrily,  and  be  of  use 
to  our  country.  My  compliments  to  my  friends, 
and  I  hope  we  shall  never  have  cause  to  be 
ashamed  of  other. 

<*  I  shall  long  impatiently  to  hear  from  yon 
afler  your  getting  to  London  and  Edinbnr^ ; 
and  pray  do  not  tail  writing  afker  tout  coming 
to  both  places,  and  have  seen  people. 

<'  Send  me  your  address,  and  you  may  be 
sure  of  hearing  from  me  when  it  can  be  of 
any  use.  Pleasure  it  would  be  always  to  me, 
hot  that  must  yield  sometimes  to  circumstances. 

"  My  family  salute  you,  and  wish  you  ^ 
happiness ;  as  I  do,  who  am  sincerely  and  af* 
fectionately  yours,  &c.  Adieu, 

"  I  wish  you  may  have  somethioiT  ^^^^^^ 
to  tell  me  of  your  brother  and  uncle  when  yon 
have  seen  tbem,  and  remember  me  kindly  to 
your  father-in-law.  Sore  we  mutt  all  wish 
the  same  way  to  our  country. 

"  What  is  become  of  our  cousin  Will,  who 
I  hear  is  still  where  you  have  been  for  some 
time?" 

Your  committee  likewise  find  evident  ^|m^ 
steps  of  this  treasonable  correspondence  from 
Ireland  *  but  having  already  shewn  soffici«»Hy 
the  extensivenessotthe  conspiracy,  they  fo|rbesr 
to  tire  the  House  with  any  further  P>trticals^ 

Your  committee  have  now  gone  througbtlw 
several  matters  that  appeared  to  them  fn»>^ 
the  examinations  of  the  persons  or  P*P^  .f" 
ferred  to  them ;  and  they  are  in  hopes,  tbw  ><> 
reporting  every  circumstance,  that  seemed  m*^ 
terial,  they  have  strictly  complied  with  tbe  in- 
tentions of  the  House  in  appointing  them. 

If  the  frequent  repetitions  S  the  svai» 
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natter  bare  swelM  the  Report  Into  too  great « 
kaphf  tbey  Ate  persuaded  the  Hoiiee  will  ex- 
cine  it,  smoe  it  was  in  all  the  places  where  they 
karedone  it;  neceasafy  to  explam  the  passages 
idaied,  or  eh»  to  shew  the  conuection  of  the 
treaMos,  as  well  as  the  oo*operatioo  of  the  con- 

S'ratora,  in  their  wicked  design  of  dethroning 
most  sacred  mmesty,  and  or ertnming  our 
present  happy  estabushmentin  eharch  andstate. 

Ob  March  8,  the  House  having  proceeded 
tD  take  the  said  Report  into  oonsideration, 

RcaolTedy  That,  upon  consideration  of  the 
Beport,  and  the  sereral  papers  and  emaai- 
aatxms  relating  to  the  conspiracy,  it  appears  to 
dui  floQse,  that  a  detestable  and  hornd  con- 
ipine?  hasbeen  iormcd,2and  carriod  on,  by  per- 
ms Of  figure  and  distinction,  and  their  ag^ents 
tad  insimments,  in  cooinnction  wKh  traitors 
abraad,  for  invading  these  kingdoms  with 
foragn  loreea ;  for  raisitt|[  insurrections,  and 
a  rdwllion,  at  bone ;  for  seizing  the  Tower  and 
dty  ^London ;  for  laying  violent  hands  upon 
tbe  person  of  his  most  sacred  majesty,  and  the 
prince  of  Wales ;  in  order  to  subvert  out  pre- 
«Dt  happy  establishment  in  church  and  state, 
ky  pbcSng  a  Popish  Pketender  upon  the  throne. 

Resolved,  That  it  appears  to  this  House, 
tbtt  Christopher  Layer,  in  his  several  examina- 
IJoni  befiire  the  lords  of  the  council,  and  the 
eoBimittee  of  this  House,  has  grossly  prevari- 
cated; suppressed  the  truth;  contradicted 
himself;  and  endeavoured,  as  far  as  in  him 
lies,  to  diaguiae  and  conceal  the  said  horrid  and 
detestable  oooapirac^. 

Resolved,  That  it  appears  to  this  House, 
(hat  John  Plooket  has  been  a  principal  agent 
tnd  iflstmnacDt  in  the  said  horrid  and  uetestable 
esDspiracj ;  sad  has  carried  on  several  trea- 
MHiaDle  oorreapondences,  to  procure  a  foreign 
fcne  to  invade  these  kingdoms ;  to  raise  iosur- 
rectioQs,  and  a  rebellion,  at  home ;  and  was 
dnged  with  others,  in  the  Tillainous  and  exe- 
cnUe  design  of  laying  violent  hands  upon  his 
BBtjesty's  most  sacred  person. 

And  thereupon  a  Bui  to  inflict  certain  pains 
and  penalties  upon  the  said  John  Plunket  was 
vpon  a  division  ordered  in  by  a  majori^  of  S89 
igaost  ISO. 

Ob  Monday  March  the  11th,  the  House 
moQaed  the  adjourned  consideration  of  the 
Report  from  the  committee  appointed  to  exa- 
Brioe  Christopher  Layer,  and  others ;  and  to 
vhom  the  several  papera  and  examinations  re- 
nting to  the  conspiracy  mentioned  in  his  ma- 
J«ttv»e  speech,  were  referred. 

Resolved,  That,  npon  consideration  of  the 
M  Report,  and  the  several  papers  and  exami- 
^sos  relating  to  the  conspiracy,  itappeara 
to  this  House,  that  George  Kelly,  alias  Jehn- 
fiHi,  has  been  a  principal  agent  and  instrument 
m  the  said  horrid  and  detestable  conspiracy ; 
*<m1  has  carried  on  several  treasonable  corre- 
gsadences  to  raise  insurrections,  and  a  re- 
hellion,  at  home ;  and  to  prociire  a  foreign 
force  to  invade  these  krogdoms  from  abroad. 

And  tberenpoB  a  Bili  to  inflict  certain  puha 


and  penaltiet  upon  George  Kelly,  alias  John- 
son ;  was  ordered  in  by  a  majority  of  SSO, 
agafaMt  111. 

Resolved,  by  a  majoritj  of  S85  against  15t, 
That  it  appeara  to  this  House,  that  Francis 
lord  biidiop  of  Rochester  was  principally  con- 
cerned in  forming,  directing,  and  carrying  on, 
the  said  wicked  and  detestable  conspiracy  for 
invading  these  kingdoms  with  a  foreign  forces 
and  for  raising  insurrections,  and  a  rebellion^  at 
home,  in  orm  to  subvert  our  present  happy 
estaUjabment  in  church  and  state,  by  placing 
a  Popish  Pretender  upon  the  throne. 

Then  after  a  motion  to  adjourn  had  been  ne- 
gatived by  S60  against  isa,  a  Bill  was  ordered 
in  to  inflict  certain  pains  and  penalties  upon 
Francis  lord  bishop  of  Riichester. 

On  the  14th  the  House  resolved,  That  the 
Report  be  communicated  to  the  Lards^  at  a 
oonference. 

Resolved,  That  an  bumble  addresa  ha  pra* 
sented  to  his  nsajesty,  that  he  will  be  graciously 
pleased  to  give  leave,  that  the  papers  and  exa- 
minations, which  have  been  laid  before  thia 
Hovse»  relating  to  the  said  conspiracy,  may  be 
communicated  to  the  Lords. 

Resolved,  nem.  con.  That  an  humble  ad- 
dress be  presented  to  bis  migesty,  expreasing' 
the  indignation  of  this  Huaae  against  tba 
horrid  and  detestable  conspiracy  which  haa 
been  carried  on  against  his  miyesty's  sacred 
person;  and  to  congratolato  his  nu^esty,  on 
the  happy  discovery  of  it ;  and  to  assuro  hia 
majesty,  that  this  House  will  proceed,  with  the 
utmost  vigour,  to  bring  those  to  justice,  who 
have  been  concerned  in  theae  unnatural  designs 
against  their  country;  and  will  efiectually 
support  his  majestyVi  ^veroment;  and  will 
maintain,  with  all  that  is  dear  or  valuable  to 
them,  the  present  happy  establishment* 

On  the  nest  day  Mr.  Comptroller  reported 
to  the  Houae,  that  their  address,,  of  yesterday » 
having  been  presented  to  his  mi^jesty,  that 
his  majesty  would  be  graciously  pleased  to 
give  leave,  that  the  lettera  and  papers,  whidi 
have  been  laid  before  this  House,  relating  to 
the  conspiracy,  might  be  communicated  to  the 
Lords ;  hia  m^esty  has  been  pleased  to  give 
leave,  that  the  saio  letiera  and  papera  may  ba 
communicated  to  the  Lords, 

Ordesed)  That  the  original  papers,  lettera, 
and  examinations,  referred  to  in  the  Repdrt 
from  the  committee,  who  were  appointeu  to 
examine  Christopher  Layer,  and  oUi«r%  in  ra« 
lation  to  the  conspiracy  mentioned  in  his  ma- 
jesty's speech,  he  delivered  to  the  Lords,  at  the 
same  time  the  said  Report  is  communicaied  to 
their  lordships:  and  that  the  Lords  be  ac- 
quabted,  that  this  House  do  desire,  that  the 
said  original  papera,  letters,  aiid  exanfinations 
may  be  returned  to  them,  from  time  to  time 
as  shall  be  found  necessary  for  the  proceeding! 
of  this  House. 

And  a  committee  having  been  appointed  t6 
consider  and  prepare  mattera  to  be  offered  to 
the  Lords,  at  a  conference : 

Mr.  PuUeney  reported  ffwn  the  said  com- 
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mittee,  That  they  bad  prepared  matter  to  be 
offered  to  the  Lorda,  at  a  coDfereoce  ;  whieh 
tbey  bad  directed  him  to  report  to  the  House ; 
ana  he  read  the  same  in  bis  place ;  and  after- 
wards delivered  it  in  at  the  cl^k's  table :  where 
the  same  was  read  ^  and  is  as  follows ;  viz. 

"  The  Commons,  upon  consideration  of  a 
Report  from  a  committee  of  their  own  mem- 
bers, appointed  to  examine  Christonber  Layer, 
and  others ;  as  also,  several  original  papers  and 
letters,  upon  their  humble  application  to  his 
maiesty,  laid  before  tbero;  being  entirely  sa- 
tisfi^,  that  a  detestable  and  hornd  conspiracy 
has  been  formed,  and  carried  on,  by  persons  of 
figure  and  distinction,  for  deposing  his  ma- 
jesty, and  placing  a  Popish  Pretender  on  the 
throne;  and  being  fully  convinced,  that  se- 
reral  treasonable  correspondences  have  been 
entered  into  by  the  said  traitors,  for  soliciting  a 
foreign  force,  to  invade  these  knigdoms ;  and 
that  endeavours  have,  at  the  same  time,  been 
vsed  by  them,  for  raising  insurrections,  and  in- 
citing a  rebellion,  at  home ;  and  the  Commons, 
finding,  with  horror  and  astonishment,  that 
some  of  the  conspirators  had  arrived  to  such  a 
height  of  widcedness,  as  to  en|rage  in  a  villain- 
ous and  execrable  design  of  laying  violent 
bands  on  his  majesty's  mos(  sacred  person, 
are  thoroughly  sensible,  that  nothing  can  so 
effectually  contribute  to  the  safety  ot  his  ma- 
jesty, and  the  preservation  of  our  present  happy 
estaolishonent  in  church  and  state,  as  a  perfect 
unanimity  between  the  two  Houses  of  Parlia- 
ment; and  have  therefore  desired  this  con- 
ference, to  oommmiicate  the  said  Report  to 
your  lordships,  together  with  the  original 
papers  and  examinations  referred  to  therein  : 
and,  as  it  may  be  necessary  to  the  Commons, 
in  their  farther  proceedings,  to  have  recourse, 
from  time  to  time,  to  the  said  original  papers 
snd  examinations,  they  do  desire,  that,  upon 
application  to  be  made  to  your  lordships,  the 
tame  may  be  returned  to  them. 

**  The  Commons  do  not  doubt,  but  that  the 
same  zeal  which  actuates  them,  will  likewise 
aniniftte  your  lordships,  in  the  vigorous  prose- 
cution of  these  wicked  conspirators,  till  they 
are  brought  to  exemplary  justice,  and  until  the 
united  resentments  of  both  Houses  of  Parlia- 
ment shall  convince  the  whole  world  of  the 
danger  there  is  for  the  most  subtle  traitors  to 
attempt  the  subversion  of  this  government ;  or 
to  endeavour  to  deprive  a  me  -  and  happy 
people  of  the  blessing  of  his  majesty's  reign, 
and  the  succession  of  his  royal  family,  upon 
which  their  religion,  laws,  and  liberties  en- 
tirely depend." 

Resolved,  That  the  House  doth  agree  with 
the  committee,  that  the  same  is  proper  to  be 
offered  tn  the  Lords,  at  a  conference. 

Ordered,  That  a  conference  be  desired  with 
the  Lords,  about  matters  of  great  importance, 
relating  to  the  safety  of  his  majesty's  person, 
and  the  preservation  of  our  present  happy 
establishment  in  church  and  state. 

The  Lords  having  agreed  to  such  coDfereoce, 


Ordered,  That  Mr.  Speaker  do  deliver  to  the 
members  appointed  to  manage  the  conference, 
the  trunk,  containing  the  original  papers, 
letters,  and  examinations,  referred  to  in  the 
Report :  and  that  the  said  managers  do  leave 
the  said  papers,  letters,  and  exanunations,  with 
the  Lords. 

And  accordingly  the  said  Report  was  com* 
municated  to  the  Lords,  and  the  same,  together 
with  the  said  original  paperSf  letters,  and  exa- 
minations, was  left  with  their  kirdsbius. 

On  the  same  day,  at  the  desire  of  the  Lords,, 
another  conference  between  the  Houses  was 
held, -wherein  the  Commons  were  informed, 
That  the  Lords  had  desired  this  conference  to 
acquaint  the  Commons,  that  their  lordships  are 
taking  into  their  consideration  the  Report,  and 
the  several  original  papers  and  examinatioM, 
delivered  to  them  by  the  Commops,  at  a  con- 
ference, in  such  manner  as  tlie  nature  and 
importance  thereof  requires  :  but,  as  the  Com- 
mons have  intimated  at  the  said  conference, 
that  it  may  be  necessary  for  them,  in  their 
further  proceedmgs,  to  have  recourse,  from 
time  to  time,  to  the  said  original  papers  and 
examinations;  and  thereupon  desired,  that, 
upon  application  to  the  Lords,  the  same  may 
be  returned ;  the  Lords,  being  desirous,  »t  an 
times,  to  keep  op  a  good  correspondence  with, 
the  House  of  Commons  ;  and  being  satisfied, 
that  it  can  nerer  be  more  necessary,  than  at 
this  juncture ;  have  Uken  this  first  opportunity 
to  acquaint  the  Commons,  that  they  wdl  return 
all  or  any  of  the  said  original  papers  and  exa- 
minations, from  time  to  time,  as  shall  be  de- 
sired by  the  Commons. 

On  March  19tli,  the  Attorney  General  pre- 
sented the  Bill  affainst  John  Plunkett,  and  the 
Solicitor  General  that  against  George  Kelly 
alias  Johnson :  both  Bills  were  read  a  first  time, 
and  ordered  to  be  read  a  second  time,  the  former 
on  the  38tb  of  the  same  month,  and  the  latter 
on  the  1st  of  April :  It  was  also  ordered,  that 
copies  of  the  Bills  sliould  be  forthwith  sent  to 
Plunkettand  Kelly  alias  Johnson,  respectivelv> 
that  those  persons  should  be  allowed  pto,  ins* 
and  paper,  and  that  the  Attorney  and  Solicitor 
Generals  should  toke  care  that  the  evidence 
against  them  respectively  should  be  ready  to 
be  produced  to  the  House  on  the  days  ap« 
pointed  for  such  second  reading. 

On  March  22Dd,  Mr.  Young  presented  the 
Bill  against  the  bishop  of  Rochester,  which 
was  read  a  first  time,  and  ordered  to  be  read  a 
second  time  on  the  fourth  of  April ;  and  such 
other  orders  were  made  as  had  been  made  in 
the  former  cases. 

On  March  3Srd  a  petition  of  George  Kellyi 
clerk,  prisoner  in  the  Tower  of  London,  was 
presented  to  the  House,  and  read ;  setting  forth, 
That  a  Bill  is  brought  into  the  House  for  in- 
flicting certain  pains  and  penalties  upon  the 
petitioner;  by  which  he  may  be  very  much 
affected,  in  case  the  same  should  pass  >^^^ 
law :  and  praying,  that  he  may  be  beard  by 
himself,  and  counsel,  against  the  said  Bill,  he^ 
fore  the  same  pass  into  a  laws   ^^^  ^^  ^ 
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H«ofe  win  assign  sir  Cmistentine  Fhipps  and 
Mr.  Krieant  Daniell  for  bis  coaosel,  aiid  Mr. 
Hogk  Watson  for  hia  solicitor ;  and  that  they 
Mj  have  free  access  to  faim,  to  reoeire  his  in- 
inieiioos  in  |iri?ate ;  and  that  be  may  have 
tke  rammoos  of  the  House  for  such  witnesses 
ai  be  shall  think  necessary. 

Aad  the  House  made  orders  accordingly, 
aceptas  to  the  summons  for  witnesses. 

On  the  25th,  Mr.  Speaker  acquainted  the 
Hoose,  that  he  had  this  morning  receiYed  a 
ktler  fiom  the  lord  bishop  of  Rochester,  dated 
Tower,  March  33,  17  S9,  that,  his  lordship 
briog  receired  a  copy  of  a  Bill  for  inflicting 
eertaio  pains  and  penalties  upon  him  for  sup- 

C  crimes,  of  which  he  is  innocent,  be 
he  sIkniM  be  «lk>wed  to  bare'sir  Con- 
ftaadne  Phipps,  and  William  Wynne,  esq:  for 
)b  counsel ;  and  Mr.  Joseph  Taylor  and  Mr. 
WiHiiin  Morrioe  far  his  solicitors,  to  assist 
Uin,  ia  order  to  the  making  his  defence ;  and 
tktt  they  oiay  have  free  access  to  him  lo  re- 
cm  bis  instructions,  and  give  him  their  ad- 
Wee,  in  private. 

And  the  Heoae  made  ordep  accordingly,  ex- 
cept it  to  sumoions  for  witneases. 

On  the  same  day  it  was  erdered.  That  the 
Attorney  General  should  appoint  counsel  to  pro- 
Alee  and  manage  the  endenoe  at  the  bar  of 
tbe  Bouse  in  support  of  the  Bill  against 
Flmkett. 

On  the  same  day  conftrences  were  held  be- 
tween the  two  Houses,  wherein  the  Commons 
Mred  that  the  letters  and  papers  formerly 
Mitered  by  them  to  the  Lords  might  be  re- 
turned, to  be  used  upon  Plonkett's  Bill ;  and 
^  Lords  accordingly  delivered  the  same. 

Od  the  5th  of  April  the  papers  were  re- 
Mivered  to  the  Lords ;  on  the  27th  of  May 
(bey  were  restored  to  the  Commons,  who  or- 
md  that  the  Speaker  should  return  them  to 
•se  of  the  secretaries  of  state. 

Oo  the  27th  a  petition  of  George  Kelly, 
derfc,  prisoner  in  the  Tower  of  London,  was 
preKDted  to  the  House,  and  read ;-  setting  forth, 
>^t,  gince  the  petitioner  hath  been  allowed 
^Qse  of  pen,  inlc,  and  paper,  by  order  of  the 
HiNiie,  and  also  counsel  and  solicitor  to  advine 
^  him,  he  hath  proceeded  to  prepare  for  bis 
'^jeoce  against  the  Bill  for  inflicting  certain 
ffiasaod  penalties  upon  him.  And  the  peti* 
Mner  being  advised,  that  the  proper  time  for 
"V  being  heerd  against  the  said  Bill  will  be  at 
iWseeond  reading,  which  is  appointed  on  Mou- 
thy next,  and  the  evidence  against  the  peti- 
|"nfrare  then  to  irtlend,the  |)etitioner  finds  it 
inponible  to  be  ready  at  that  time,  by  reason 
^^  length  and  variety  of  the  charges  alleged 
"ffUDtt  him  :  that  Mr.'Michael  Birmingham, 
iB'geon,  and  messieurs  Bask  and  Borgonio, 
■^chants,  who  reside  at  Paris,  and  Mr.  Gor- 
«•»  banker,  at  Boloign,  in  France,  are  roa- 
y>l  witnesses  for  the  petitioner ;  but  the  said 
H^vniis  cannot,  as  the  petitioner  apprehends, 
°f  <»">petied  to  leave  their  JharUy  and  make  a 
ijwny  to  England,  to  give  evidence  at  the  bar 
^  the  House :   and  praying,  that  the  second 


readbg  of  the  said  Bill  may  be  pat  off  till  Moo- 
day  sevennight ;  and  that  be  may  then  be  beard 
by  himself  and  counsel,  at  the  bar  of  the  Houae, 
against  the  said  bill ;  and  that  the  depositionSy 
upon  oath,  of  the  said  Mr.  Birmingham,  Mr. 
Bask,  and  Mr.  Borgonio,  to  be  taken  at  Piris, 
before  a  public  notary,  or  before  some  or  one  of 
the  British  residents  there ;  and  also,  that  the 
deposition  of  the  said  Mr.  (Gordon,  to  be  taken, 
upon  oath,  before  the  chief  magistrate  of  the 
town  of  Boloign,  or  a  public  notary  there; 
may  be  admitted  to  be  read  at  the  bar  of  the 
House  as  evidence  for  the  petitioner. 

Resolved,  That  the  said  petition  be  rejected. 

On  the  S8th,  the  order  of  the  day  being  read, 
for  the  aeoond  reading  the  Bill  for  inflicting 
certain  pains  and  penalties  upon  John  Plunkett ; 

Ordered,  that  the  Speaker's  chamber,  and 
lobby,  be  cleared  of  all  persons  except  the 
couniiel,  solicitors,  and  witnesses ;  atid  tnat  the 
back-doors  be  locked  up,  and  the  keys  brought 
up  lo  the  table.  i 

And  the  Serjeant  at  arms  gave  an  account, 
that  the  Speaker's  chambers,  and  lobby,  were 
cleared :  And  he  brought  the  keys  up  to  the 
table:  Where  they  were  locked  up  by  the 
clerk: 

And  the  counsel  were  called  in  : 

And  the  Bill  was  read  a  second  time : 

And  the  counsel  for  the  Bill  produced  ex- 
tracts of  several  ori^nal  letters  firom  abroad, 
givii^  intelligence  ot  the  conspiracy  mentioned 
in  his  majesty's  speech : 

And  the  translations  of  the  said  extracts  were 
read. 

A  copy  of  a  letter  stopped  at  the  post,  office, 
being  produced  by  the  counsel  for  the  Bill,  and 
part  of  it  being  in  cypher,  the  decy  pherers  were 
examined :  and  the  officer  of  the  post-office,  who 
copied  ^he  said  letter  from  the  original,  which 
was  sent  forward,  was  also  examined : 

And  then  the  counsel  were  directed  to  with- 
draw. 

A  motion  being  made,  that  the  copy  of  a 
letter  stopped  at  the  post-office,  and  copied  by 
one  of  the  officers  belonn^ing  to  the  said  office, 
the  original  letter  being  sent  as  directed ;  be 
admitted  t#  be  read  as  evidence ; 

An  aoiendment  was  proposed  to  be  made 
thereto,  by  adding,  at  the  end  thereot^  these 
words,  **  of  the  conspiracy  in  general  :^* 

And  the  questiou  being  put,  that  those  words 
be  added  at  the  end  of  the  question  ; 

It  passed  in  the  negative. 

Then  the  mnin  question  being  pat  j 

Resolved,  (hat  the  copy  of  a  Tetter  stopped  at 
the  post-office,  and  copied  by  one  of  the  officers 
belonging  to  the  said  office ;  the  original  letter 
being  sent  as  directed  ;  be  admitted  to  be  read 
as  evidence. 

Then  the  counsel  were  called  in : 

And^he  said  copy  was  read : 

And  the  counsel  proceeded  to  examine  seve- 
ral persons,  in  relation  to  other  letters  stopped 
in  like  manner ;  and  also  to  several  /)riginal 
papers  and  letters,  in  the  band- writing  of  Johtt 
Plunkett :    And  Matthew  Plunkett,  sajeant  of 
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in? i^ds,  was  examiDed  as  io  discourse  betvreeo 
lumjuidJoho  Piunkeiti  io  relatioa  to  tbecoo- 
spiracv : 

And  tbea  the  eoaasel  prodaced  a  letter^  said^ 
to  be  writ  by  the  Preteuder  to  John  Plaokett, 
whea  he  was  at  Rome : 

And  some  witnesses  were  examined  in  rela- 
tion to  the  said  letter : 

And  the  said  letter  was  read : 

And  the  counsel  summed  up  the  eridence. 

And  Uien  the  counsel  withdrew. 

And  Mr.  Speaker  opened  the  Bill. 

Resolved,  that  the  Bill  he  comisitted  to  a 
coromttiee  of  the  whole  House. 

Resolved,  that  this  House  will,  to-morrow 
morning,  resolve  itself  into  a  committee  of  the 
whole  fieose,  upon  the  said  Bill. 

On  the  39th,  the  House  ordered,  That  the 
Attorney  General  should  appoint  coonael  to 
produce  and  manage  evidence  in  support  of  the 
Bill,  against  &elly  alias  Johnson  on  April  1st, 
sod  that  he  should  be  heard  by  counsel  against 
the  said  Bill  at  the  same  time. 

Orders  were  also  made,  that  Kelly  aliifs 
Jphnson  should  be  brought  to  the  bar  on  that 
day  \  that  a  list  of  his  witnesses  should  be  de^ 
Itvered  to  the  Speaker,  and  that  certain  persons 
should  attend  on  the  same  day. 

On  the  said  S9tli  of  March,  the  House  in  a 
committee  went  through  Plunkett's  Bill  and 
made  amendments  thereto,  which  amendments 
were,  on  the  following  day,  reported  and  agreed 
to  by  the  House.  And  on 
.  April  5tb,  the  said  Bill  against  Plunkett  was 
read  a  third  time,  and  was  passed  by  a  majority 
of  3114,  against  77. 

On  April  1st,  the  House  being  acquainted, 
that  Mr.  Serjeant  Darnel  had  declined  appear- 
ing at  the  bar  of  this  House,  as  counsel  for 
Georffe  Kelly,  alias  Johnson,  clerk,  being  en- 
gaged in  business  at  the  assizes  in  Sussex ; 

Ordered,  that  Fettiplaoe  Nott,  esq;  he  al- 
lowed to  be  counsel  for  the  said  George  Kelly, 
instead  of  Mr.  Serjeant  Darnel. 

Mr.  Chancellor  of  the  Ezeheqaer  acquainted 
the  House,  that  several  papers,  relating  to  the 
matter  upon  which  the  House  is  to  proceed 
this  day,  having  come  to  the  hands  of  the  lord 
Garteret,  one  of  his  majesty's  principal  sH:re- 
taries  of  state,  his  majesty  had  directed,  tha| 
they  should  be  laid  before  this  House :  And  he 
delivered  them  to  Mr.  Speaker ; 

And  the  same  were  read  at  the  table  ;  and 
ordered  to  be  delivered  to  Mr.  Attorney  Ge- 
neral. 

Ordered,  that  the  said  papers  be  printed :  ami 
that  BIr.  Speaker  do  direct  the  printing  thereof: 
and  that  no  other  person  do  presome  to  print 
She  same,  but  such  as  he  shall  appoint, 
v^  The  order  of  the  day  being  read,  for  the 
second  reading  of  the  Bill  for  inflicting  certain 
psins  and  penaltiea  upon  George  Kelly,  alias 
Johnson; 

Ordened,  that  the  Speaker's  chambers,  and 
loJbby,  be  oleared  of  all  persons,  except  the  pri- 
soner, the  offieers  of  the  Tower,  the  counsel, 
solicitors,  and  witnesses. 


And  the  seijeant  at  arms  acqusnnted  the 
House,  that  the  Speaker's  obambers  and  lobby 
were  cleared  accordingly. 

Ordered,  that  the  serjeant  at  arma  do  stand 
with  the  mace,  at  the  bar,  whilst  the  prisoner 
is  there. 

Ordered,  that  the  Bill  for  inflicting  certsin 

5aina  and  penalties  on  George  KeUy,  alias 
ohnson,  be  read  to  the  prisoner,  and  the  coua-, 
sel,  whilst  they  are  at  the  bar. 

Then  the  deputy -governor  of  the  Tower; 
attended  by  several  of  the  wardens,  brouglit  lihe 
prisoner  to  the  door  of  the  House :  Where  tbr 
Serjeant  at  arms  received  the  prisoner,  and 
brought  him  in  to  the  bar:  and  the  serjeant,  or 
bis  deputy,  stood  on  the  prisoner's  rigot  hand, 
with  tne  mace  in  his  band,  resting  it  on  tlie 
floor  all  the  while. 

Then  the  counsel  for  and  against  the  Bill 
were  called  in : 

And  the  Bill  was  read,  in  the  presence  of  the 
prisoner  and  counsel : 

And  the  counsel  for  the  Bill  opened  tlie  evi- 
dence ;  and  produced  a  scheme  taken  amoogst 
Mr.  Layer's  papem;  which  was  read:  and  af- 
terwards produced  a  copy  of  a  letter,  written  in 
cypher^,  stopped  at^e  post  office : 

And  the  counsel  against  the  Bill  objecting  ts 
the  reading  the  said  letter  as  evidence; 

The  comiflpi  on  both  sides  were  beard  thereto. 

And  then  the  prisoner  and  counsel  withdrew. 

And  the  question  being  put,  that  the  copy  of 
a  letter,  written  in  cyphers,  and  stopped  at  the 
post  office,  and  copied  by  the  officers  of  the 
said  office,  the  original  letter  being  sent  as  di- 
rected ;  and  the  nid  copy  being  decyphereil, 
and  testified  by  the  decypberers  to  be  truly  de- 
cypliered,  be  admitted  to  be  read  as  evidence ; 
it  was  resolved  in  the  affirmative,  by  ^875  agaiott 
122. 

And  the  prisoner  andcoonsel  were  called  io ; 
and  Mr.  Speaker  acquainted  them  with  the  said 
resolution  : 

And  the  said  copy  was  read. 

A  paper  of  John  Plunkett's  hand-writiog 
taken  in  his  lodging,  being  offered  as  evidence 
by  the  counsel  lor  the  Bill ;  and  it  being  object- 
ed to  by  the  counsel  against  the  Bill ; 

The  counsel  on  both  sides  were  heard  thereto. 

And  then  the  prisoner  and  counsel  withdrew. 

Resolved,  That  a  paper  in  John  Plunkett's 
hand-writing,  taken  by  one  of  his  majesty '« 
messengers,  when  the  said  Plunkett's  lodffings 
were  seardied,  and  bis  papers  seiaed,  be 
brought  up  to  the  table. 

And  the  prisoner,  and  the  counsel,  weie 
called  in;  and  Mr.  Speaker  acquainted  tbea 
with  the  said  resolution : 

And  the  said  paper  was  brought  up. 

The  copy  of  a  letter,  dated  London,  31  Msy, 
1733,  ttgned  J.  Rogers,  stopped  at  the  post- 
house,  being  offered  to  be  read  by  the  ooumel 
for  the  Bill ; 

And  the  same  being  objected  to  by  the  coun- 
sel against  the  bill,  as  not  being  examined  with 
the  original  letter  by  the  clerk,  who  copied  w» 
said  letter; 
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TbeeooDKl  od  both  sides  were  heard  thereto. 

iad  tbco  the  prisoner  and  counsd  withdrew. 

k  motion  heing  made,  that  the  copy  of  a 
letter,  dated  London,  May  31,  1722,  signed  J. 
Bflgns,  stopped  at  the  post-office,  and  copied 
kr  one  of  toe  officers  belonging  to  the  said 
clioe ;  the  original  letter  being  sent  as  directed ; 
be  admitted  to.be  read  as  evidence ;  the  same 
Dot  being  proved  to  be  examined  with  the  ori- 
poil  letter; 

Ad  amendment  was  proposed  to  be  made  to 
Ibe  qoestion,  by  leaving  out  these  words,  "  the 
«me  not  being  proved  to  be  examined  with  the 
«ri]piial  letter ." 

iodlhe  qoeslion  hein^  put,  that  those  word^ 
ita&d  part  of  the  question ;  it  passed  in  the 
■vatiTe,  by  361  against  100. 

Then  the  main  question  being  put,  that  the 
etpj  of  a  letter,  dated  London,  5lay  31,  1722, 
nipied  J.  Rogers,  stopped  at  the  post-office, 
aad  copied  by  one  of  tne  officers  belonging  to 
ibesaid  office;  the  original  letter  being  sent  as 
Erected ;  be  admitted  to  be  read  as  evidence  ; 
it  was  resolved  in  the  affirmative,  231  against 
112. 

Aod  then  the  prisoner  and  counsel  were  called 
ia ;  aod  Mr.  Speaker  acquainted  them  with 
tbesaid  resolution: 

And  tbesaid  letter  was  read : 

And  also  another  letter,  dated  June  21, 1722. 

Ao  ezamioatiun  of  Philip  Ne^ooe  (who,  in 
endeavouring  to  make  his  escape  out  of  the 
Custody  of  a  messenger,  was  drowned)  being 
affiered,  by  the  counsel  for  the  Bill,  to  be  read  ; 
vu  objected  to,  aod  afler  hearing  counsel  on 
botb  sides,  the  same  was  admitted  to  be  read : 
lad  farther  written  evidence  in  support  of  the 
Ml!  vu  read. 

Oo  April  2d,  the  evidence  in  support  of  the 
Bill  was  concluded.  Then  the  counsel  for  the 
bill  summed  up  their  evidence.  The  counsel 
miiost  the  Bill  were  heard,  and  opened  their 
evidence,  and  examined  witnesses,  and  aum- 
tMd  op  their  evidence. 

The  prisoner  Kelly  alias  Johnson  was  heard 
•t  the  bar. 

The  counsel  for  the  Bill  replied : 

The  prisoner  and  counsel  withdrew. 

And  the  Bill  was  ordered  to  be  committed  by 

majority  of  246  against  100. 
On  the  next  day  it  went  through  the  com- 

taiUee. 
And  on  April  6«  it  was  read  a  third  time,  and 

piSKd  without  a  division. 
On  April  3,  it  was  ordered,  Tliat  the  Attorney 

praerat  should  appoint  counsel  to  produce  and 
evidence  at  the  bar,  on  the  morrow, 


10  support  of  the  Bill  against  the  bishop  of 

Rochester. 

April  4.  Mr.  Speaker  aoqnainted  the  House, 

That  be  had,  since  he  had  taken  the  chair,  re- 

^y^  a  letter  from  the  lord  bishop  of  Rochester; 

^bicb  his  lordship  desircnl  might  be  communi- 

^ted  to  the  House:   and  Mr.  Speaker  read 

tne  said. letter  to  the  House,  containing  in  sub- 
•Unce, 

That  his  lordship,  tbougb  conscious  of  bis 
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own  innocence,  did,  on  several  accounts  decline 
giving  this  House  any  trouble  to  day :  and 
contented  himself  with  the  opportunity,  if  the 
Bill  goes  on,  of  making  bis  defence  before  ano- 
ther, of  which  he  hath  the  honour  to  be  e 
member.* 
The  counsel  for  the  Bill  were  called  in. 

*  *'  March  29.  A  petition  of  Francis  lord 
bishop  of  Rochester,  prisoner  in  his  majesty's 
Tower  of  London,  was  presented  to  the  House, 
and  read ;  setting  forth.  That  b^  order  of  the 
House  of  Commons,  he  has  received  a  copy  of 
a  Bill,  for  inflicting  certain  pains  and  penalties 
upon  him,  for  supposed  crimes,  of  which  he  ie 
innocent :  that  by  another  order  of  the  said 
House  (upon  the  petitioner's  letter  to  the 
Speaker,^  counsel  and  solicitors  are  allowed  to 
come  to  him,  to  assist  him  in  the  making  his 
defence.  But  the  petitioner  finding  by  a  stand* 
ing  order  of  this  most  honourable  House,  of 
the  20th  January,  1673,  that  no  lord  may  ap- 
pear, by  counsel,  before  the  Honse  of  Com* 
mens,  to  answer  any  accusation  there ;  he  ie 
under  great  difficulty.  And  that  be  may  not 
do  any  thing  which  .may  give  offence  to  their 
lordships,  and  be  derogatory  to  the  rights  of 

Ceerage,  in  which,  as  a  member  of  this  House, 
e  has  the  honour  to  parteke ;  the  petitioner 
humbly  pravs  their  lordships'  directions,  for  hit 
conduct  m  this  behalf. 

'*  And  the  said  standing  order  being  read : 

*'  A  motion  was  made, 

"  And  the  question  was  put.  That  the  bishop' 
of  Rochester,  being  a  lord  of  parliament,  ought 
not  to  answer,  or  make  his  defence,  by  counsel 
or  otherwise,  in  the  House  of  Commons,  to  any 
bill  or  accusation  there  depending  ? 

"  It  was  resolved  in  the  negative. 
«•  Dissentient. 

*'  1st,  Because,  we  conceive  the  permittiof 
the  lord  bishon  of  Rochester  to  make  his  de- 
fence in  the  House  of  Commons,  would  be  di- 
rectly contrary  to  the  words  and  meaning  of 
the  standing  order  of  the  House,  bearing  date 
20th  January,  1673,  which  expressly  and 
clearly  orders,  that  for  the  future,  no  lord  (which 
extends  to  lords  spiritual  as  well  as  temporal) 
shall  go  down  to  the  House  of  Commons,  or 
send  his  answer  in  writing,  or  appear  by  coun- 
sel, to  answer  any  accnsation  there.  And  it  ie 
observable,  that  this  order  is  worded  absolute- 
ly, and  not  qualified  by  the  v^ords,  '  without 
leave  of  the  House,'  as  the  following  standing 
order,  of  25th  of  November,  1696,  which  pro- 
hibits lords  from  going  into  the  House  of  Com- 
mons while  the  House  is  sitting,  is  qualified  ; 
from  which  different  penning,  as  well  as  from 
the  preamble  of  the  said  first  mentioned  order 
(which  shews,  the  mischief  designed  to  be  pre- 
vented was  the  giving  leave,  iu  cases  of  lo^d9 
desiring  it,  to  appear,  or  answer  aecosations  ta 
the  House  of  Commons,)  we  infer,  that  the  said 
order,  of  January,  1673,  was  meant  as  a  rule 
for  all  future  tiraea,  that  if  leave  should  be  ask- 
ed by  a  ford  of  parliament  to  answer,  or  make 
a  defence,  te  an  aecusetion  (in  asy  form^  aa  w# 
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The  Bill  wu  read  ;  the  connsel  opened  their 
evidence :  papers  were  read  and  witnesses  exa- 
amined ;    the  counsel  summed  up   the  evi- 

cenceire)  in  the  House  of  Commons,  it  ought 
to  be  denied,  as  deeply  intreochiDg  on  the  pri- 
Tileges  of  this  House. 

<*  2ndly,  The  said  standing  order,  in  a£Grm- 
ance  of  which  the  question  was  moved,  ought 
to  be  of  the  greater  weight,  in  our  opinions ;  it 
tsaving  lieen  founded  on  the  consideration  and 
tipport  of  a  committee  (to  whom  it  was  particu- 
larly referred  to  consider  the  practice  of  lords 
desiring  leave  to  answer  accusations  in  the 

5 louse  of  Commons,)  on  the  perusal  of  preoe- 
ents  in  that  committee,  and  upon  serious  con- 
sideration and  perusal  of  the  same  precedents 
in  the  House  itself. 

**  Srdly,  TVe  cannot  apprehend  hut  that  a 
bill,  by  which  crimes  are  charged,  and  a  pre- 
paration is  made  to  inflict  penalties  if  the  crimes 
are  proved,  contains  very  clearly  an  accusa- 
tion ;  especially  when  a  day  is  given,  and 
Counsel  allowed  by  the  House  of  Commons,  to 
the  person  against  whom  the  crimes  are  al- 
legea,  to  make  a  defence  to  the  same ;  which 
proceeding,  though  in  the  legislative  capacity 
of  that  House,  carries  in  it  all  the  essential 
parts  of  a  judicial  trial :  and  we  therefore  con- 
<;eive,  that  this  House  ought  to  be  more  jealous 
of  their  members  answering  in  the  House  of 
Commons  an  accusation  in  this  form,  rather 
4han  in  any  other,  since  thereby  they  submit 
themselves  to  try  the  point  of  their  being  guil- 
ty or  not  guilty  in  the  House  of  Commdns ; 
and  that  in  order  to  receive  the  sentence  and 
judgment  of  that  House,  by  passing  or  reject- 
ing the  bill :  and  this,  in  our  opinions,  more 
deeply  intrenches,  as  the  standing  order  ex- 
presseth  it,  on  the  privileges  of  this  House,  than 
a  lord's  going  down  to  the  House  of  Commons, 
during  a  debate  there,  to  prevent  an  impeach- 
ment, doth ;  the  tatter  bebg  only  to  prevent  an 
accusation ;  but  the  former  is  (as  we  clearly 
<;onceive)  to  answer  an  accusation  there,  the 
very  thing  prohibited  by  the  standing  order. 

*'  4ithly ,  We  thinkthe  accusation  which  lords 
If  e  prohibited  to  answer  by  this  standing  order, 
raust  be  chiefiy,  if  not  only,  understood  of  an 
accusation  couched  in  a  bill  (as  in  the  present 
case) ;  since  we  never  heard  that  any  lord  of 
parliament  did,  at  any  time,  answer  to,  or  de- 
fend in  person  or  by  counsel,  an  impeachment 
in  the  House  of  Commons,  though  they  may 
have  gone  down  to  that  House  by  connivance, 
to  prevent  such  impeachment ;  and  therefore 
lords  defending^  themselves  in  the  House  of 
Commons^  against  an  impeachoient,  could  not 
be  the  mischief  intended  to  be  cured  by  the  said 
Ctandiug  order. 

«  5tbly,  That  the  House  of  Commons,  on 
bills  to  inflict  penalties,  do  proceed,  strictly 
apeaking,  in  their  legislative  capacity,  is  cer- 
tainly true ;  and  yet  it  is  plain  to  us,  that  in 
reality  they  partake,  in  such  cases,,  with  the 
House  of  Lords  in  the  judicature ;  or  which  is 
idl  9n%  ia  trying  and  adjudging  offenders  to 


dence  and  withdrew.  The  Speaker  opened 
the  Bill,  which  was  ordered  to  be  committed  on 
the  morrow. 

punishment :   and  though  the  Lords  should,  in 
very  extraordinary  cases,  think  fit  to  concur  in 
such  a  method  of  punishing ;   yet  it  is,  in  oar ' 
opinwns,  going  by  much  too  far,  for  the  Lords 
to  permit  any  of  their  body  to  make  defence  in 
the  House  of  Commons,  either  by  himself  or 
counsel,  which  is  letting  themselves  down  to  a 
very  great  degree,  and  giving  an  unnecessary 
encouragement  to  that  manner  of  proceeding. 
And  when  lords  have  so  far  submitted  to  tbts ' 
course,  we  think  there  is  little  reason  to  expect^ 
that  sifterwards  the  Commons  will  ever  appear' 
at  the  Lords'  bar  as  accusers,  Vrben  they  can 
by  this  way  make  themselves  as  much  judges, 
even  overlords,  as  in  this  proceeding  by  bill, 
the  Lords  themselves  are. 

"  6thly,  Though  lords,  by  not  being  per- 
mitted to  appear,  either  in  person  or  by  couo« 
sel,  to  defend  themselves  in  the  House  of  Com- 
mons, may  be  thought  possibly  to  lose  soma 
advantage  in  their  defence ;  yet  we  think  it 
was  and  is  the  true  meaning  of  the  said  stand- 
ing order  first  mentioned,  that  a  lord  sbonld 
rather  suffer  something  of  inconvenience  in 
that  particular,  and  commit  his  cause  to  God, 
and  tne  justice  of  the  House  of  which  he  is  a 
member,  and  who  are  his  proper  judges,  than 
in  any  degree  debase  or  derogate  from  the  legal 
state  and  dignity  of  the  Lords  in  general. 

'*  7thly,  Although  there  be  (as  we  conceive) 
a  very  manifest  and  important  difference  in 
reason,  as  to  the  matter  of  this  question,  between 
the  case  of  bishops  (who  are  declared,  by  the 
standing  order  or  the  9Srd  May,  1638,  to  be 
only  lords  of  parliament,  and  not  peers,  for 
they  are  not  of  trial  by  nobility)  and  that  of 
peers  of  the  realm,  who  undoubtedly,  for  mat- 
ters of  treason  and  felony,  are  triable  by  their 
peers  only;  yet  since  by  the  standing  order 
first  mentioned,  bishops  are  as  much  and  as 
cleaHy  prohibited  to  answer  any  accusation  in 
the  House  of  Commons  as  the  Peers  or  Lords 
temporal  are,  we  cannot  but  apprehend,  with 
the  deepest  concern,  that  this  case  may  be  used 
hereatler  as  a  precedent  (though,  as  we  take  it| 
far  from  being  a  precedent  in  point,)  to  bringf 
by  degrees  the  Peers  of  the  realm  to  defend 
themselves  against  accusations  of  the  like  na- 
ture in  the  House  of  Commons ;  wliich  if  once 
brought  to  be  a  practice,  we  are  of  opinion,  that 
the  Peers  of  the  realm  would,  in  great  measure, 
be  degraded  from  their  peerages;  and  so,  by 
weakening  and  debasing  the  order  of  nobility, 
which  in  its  institution  was  meant,  or  at  least 
hath  proved,  a  lustre  and  security  to  the  crown, 
the  safety  as  well  as  dignity  of  the  crown  itself 
may  be  hereafter  in  a  great  degree  impaired. 
Scarsdale,  Dartmouth,  Cowper,  Gower, 
Bathurst,  Bruce,  Guilford,  Trevor, 
Compton,  Strafford,  Litchfield,  Ayles- 
ford,  Arundell,  Poulett,  Hay,  Ashbum- 
ham,  Uxbridge,  Foley,  Biogley»  Wci^ 
totti  M  onyojr 
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April  6.  The  Bill  went  through  the  oom- 
nitlee  with  ameDdinents,  which  were  reported 
OD  the  8tb. 

iiid  on  the  9th  the  Bill  was  read  a  third 
time  aod  passed. 

"  Tbeo  A  molioD  was  made,  That  the  bishop 
pf  Rochester  be  at  liberty  to  make  his  defence 
iotbe  House  of'  Comrooos,  in  person  or  hy 
counsel,  if  he  shall  think  fit. 

"  And  the  standing  order  of  the  28th  of  April, 
1699,  That  no  motion  shall  be  granted,  for  di8» 
^iiig  with  a  standing  order  of  this  House, 
tbe  same  day  it  is  made,  being  read  ; 

'*  And  a  question  being  stated  upon  the  said 
motion: 

'*  After  debate; 

'*Tbe  previous  question  wasput.  Whether 
the  said  question  shall  be  now  put  P 

*'  It  was  resolved  in  the  affirmative. 

"Then  the  main  question  was  put.  That  the 
^bop  of  Rochester  be  at  liberty  to  make  bis 
defence  in  the  House  of  Commons,  in  person 
or  by  counsel,  if  he  shall  think  fit  ? 

**  It  was  resolved  in  the  affirmative. 

"  Resolved,  by  the  Lords  spiritual  and  tem- 

Ertl  in  parliament  assembled.  That  the  lord 
hop  of  Rochester  be  at  liberty  to  make  his 
derence  in  the  House  of  Commons,  in  person 
or  by  counsel,  if  he  shall  think  fit. 

^  Ordered,  That  the  gentleman  usher  of  tbe 
Mi^  rod  attending  this  House  do  forthwith  ac- 
<|aaiot  tbe  lord  bishop  of  Rochester  with  the 
nid  Resolution."— Lords'  Journal. 

Hr.  Hatsell  (Precedents,  vol.  4,  title  Im- 
jMcbmeot,  in  a  note  to  art.  84,)  notices  that 
thedoke  of  Buckingham  (see  his  Case  vol.  6, 
h  10S4)  having  at  his  request  been  admitted  into 
the  House  of  Conunons,  and  heard  on  the  14th, 
tad  the  earl  of  Arlington  (see  his  Case,  vol. 
?i  P- 1056)  on  the  15th  of  January,  1673-4, 
induced  the  Lords  on  the  latter  of  those  days 
to  refer  it  to  tbe  committee  of  privileges  to 
•nrch  the  Journal,  what  hath  been  formerly 
the  practice  in  such  cases.  On  the  20th  of 
^uofiry  the  committee  report  « that  their 
mhips  have  searched  and  perused  several 
fccedeots,  and  thereupon  conceive  that  it 
nty  deeply  intrench  into  the  privileges  of  this 
Hook,  for  any  lord  of  this  House  to  answer 
in  accusation  in  the  House  of  Commons,  either 
to  person,  or  by  sending  his  answer  in  writing, 
Jhy  bis  counsel  there. "  Upon  serious  con- 
wntion  had  thereof^  and  perusal  of  the  said 
P«««leots,  it  is  ordered,  ••  That  for  the  future 
90  lord  shall  either  go  down  to  the  House  of 
^^taons,  or  send  bis  answer  in  writing,  or 
9^  ^7  his  counsel,  to  answer  accusation 
^^^  ppon  the  penalU  to  be  committed  to  the 
««ck  Rod,  or  to  the  Tower,  during  the  plea- 
•n«  of  this  House."  And  it  is  ordered,  that 
^^er  be  added  to  the  roll  of  tb«  standing 


Procbbdings  in  the  Houss  of  Lords. 

On  March  16th  the  House  of  Lords  referred 
the  Report,  together  with  the  several  papers  de- 
livered therewith  by  the  House  of  Commons 
on  tbe  preceding  day  at  a  conference,  to  a  com* 
mittee  consisting  of  nine  lords  chosen  by  ballot, 
vis. 

His  mce  the  duke  of  Montrose,  his  grace 
tbe  duke  of  Dorset,  tbe  earl  of  Lincoln,  the 
earl  of  Scarborough,  tbe  earl  of  Hay,  irisconnt 
Lonsdale,  viscount  Torrington,  lord  bishop  of 
Salisbury,  (Willis);  lord  bishop  of  Lincoln, 
(Gibson.) 

This  committee  made  their  Report  on  April 
23rd,  which  was  as  follows : 

The  committee  to  whom  tbe  Report  and  ori- 
ginal papers  relating  to  the  conspiracy,  deli* 
vered  by  the  House  of  Commons  at  several 
conferences,  were  referred,  and  who  were  em- 
powered by  your  lordships  to  examine  Christo- 
pher Layer,  and  sueb  other  pereons  aa  they 
from  time  to  time  should  think  proper;  having 
carefully  compared  the  saM  Report  with  the  ori- 
ginal papers  referred  to  them,  and  having  exa- 
mined sereral  persons  in  relation  to  the  treason- 
able practices  and  correspondences  therein  set 
forth,  are  fully  satisfied  and  convinced,  that  a 
detestable  and  wicked  conspiracy  has  been 
formed  and  carried  on  lor  solidting  a  foreign 
force  to  invade  these  kingdoms,  for  raising  e 
rebellion,  and  inciting  insurrections  in  Lonifon, 
and  divers  other  parts  of  Great  Britain,  and 
even  for  laying  violent  hands  on  the  sacred 
person  of  bis  majesty,  and  on  bis  royal  high- 
ness the  prince  of  Wales,  in  order  to  destroy 
our  religion  and  constitution,  by  placing  e 
Popish  Fretender  on  the  throne. 

And  the  lords  committees  think  tbemselvea 
obliged  injustice  to  observe,  that  the  extraordi- 
nary vigilance  and  application  which  has  been 
shewn  by  the  House  of  Commons  in  detecting 
this  scene  of  iniquity,  and  laying  its  most  bid- 
den springs  in  so  full  and  clear  a  light,  as  it 
has  greatly  contributed  to  th6  public  safety,  by 
opening  the  eyes,  and  awakening  the  just  re- 
sentment of  an  injured  nation;  so  it  cannot 
fail  to  excite  a  proportionable  zeal  and  emula- 
tion in  your  lordships,  for  concurring  with  that 
House  in  the  no  less  necessary  work  of  bringing 
tbe  authors  of  these  wicked  designs  to  such  ex* 
enpplary  punishment,  as  may  be  a  lasting  ad- 
monition to  posterity,  that  artifice  and  disguise 
can  no  more  lessen  the  danger,  than  mitigate 
tbe  guilt  of  treason ;  and  that  they  act  under  a 
fatal  delusion,  who  hope  to  abuse  tbe  lenity  of 
our  laws  to  the  ruin  of  our  constitution. 

Tbe  lords  committees  think  it  a  strong 
confirmation  of  the  truth  and  exactness  of  tbe 
said  Report,  that  several  material  observations 
which  are  there  advanced  as  grounded -on  pro- 
bable coi^ectures  only «  have  since  been  amply 
verified  and  supported  by  fresh  discoveries, 
arising  from  the  papers  lately  referred  to  them 
by  your  lordships ;  which  papers  are  contained 
iv  an  appendix  annexed  to  this  Report* 
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The  inteHigence  scot  by  oakmel  Stanbope, 
Ml]  sir  Anthony  Wesicorabe,  id  relation  to  tbe 
Pretender's  sbifM  under  Morgan,  as  well  as  tba 
explication  %\ytn  by  tbe  ooaimitlee  of  the 
House  of  Commons  toaeferal  of  the  fietitious 
Damea  in  tbe  intercepted  oorrespondeoce,  -  is 
-very  much  illustrated  and  confirmed  bv  papers 
seized  on  board  the  Re? olution,  and  by  the 
examinations  of  some  of  the  prisonera  bekmg- 
ing  to  that  ship. 

It  appears  by  those  papers  and  examinations, 
that  Morgan,  vrho  went  bv  the  name  of  Walton, 
imd  Gallwey  (an  Irish  Roman  Catholic),  who 
went  by  the  name  of  Gardiner,  with  others 
jscttng  under  their  direction,  have  for  several 
years  past  been  employed  in  fitting  out  ships 
under  English  colours,  which  were  ready  on 
•II  occasions  to  attend  the  motions  of  the  Pre- 
tender, who  in  seferal  4>f  the  letteca  is  styled 
4heir  king^,  and  their  royal  roaster.  That  the 
money  tor  these  ships  was  supplied  partly  by 
persons  in  England,  partly  by  Waters  the 
f  anker  at  Paris,  and  partly 'by  the  late  duke  of 
^rmond.  That  one  of  these  ships,  in  the  year 
1719,  was  sent  by  Morgan  to  the  Groyne,  with 
an  express  to  fetcli  the  late  dukeof  Ormond  to 
£oglaml ;  at  which  time  it  appears  that  Mor- 
gau  anil  GallWey  were  promised  a  supply  of 
my  thousand  pounds  from  friends  in  England  ; 
thai  others  of  these  ships  lay  hovering  about 
the  coast  of  BriUnny  from  tbe  year  1718  to 
1731,  expecting  to  be  employed  either  by  Cane 
and  Clitvers  (general  Dillon)  or  by  Hore  (sir 
Harry  Gorinif),  in  what  they  call  their  home 
trade.  That  m  the  year  1731,  despairing  of 
any  employment  of  this  kind,  on  account,  as  is 
expressed  in  one  of  their  letters,  of  Hore  and 
his  partners  being  cowards  in  trade,  they  en* 
gaged  themselves  in  the  service  of  the  Swedish 
Madagascar  company,  and  in  December  1731, 
Tendezvouzed  in  the  Bay  of  Cadis  for  this  pur- 
pose ;  but  this  project  likewise  failing,  on  ac- 
count of  some  deficiency  on  the  part  of  the 
f^wedes,  Morgan  waited  on  the  late  duke  of 
Ormond  at  Madrid,  and  was  by  him  supplied 
wilh  twehe  thousand  pieces  of  eight,  for  fitting 
out  the  ships  Lady  Mary  and  Revolution  for 
the  Pretender's  service ;  soon  after  Morgan's 
return  to  Cadis,  the  arms  and  ammunition 
which  had  been  prepared  for  tbe  Madagascar 
yoyage,  consisting  of  two  thousand  muskets, 
two  thousand  bayonets,  one  thousand  carbines, 
four  hundred  barrels  of  powder,  and  a  propor- 
tionable quantity  of  match,  flints,  te.  were 
eonsigned  to  Morgan,  and  by  him  put  on  board 
tbe  Pretender's  ship  called  the  Lady  Mary ; 
and  Morgan  having  embarked  on  board  the 
said  ship  with  several  Irish  officers,  set  sail 
Irom  the  bay  of  Cadiz  the  latter  end  of  April 
17S3,  and  went  first  to  Sancto  Anlonio,and  then 
^  Sancto  Andero  in  the  bay  of  Biscay. 

The  committee  having  sent  for  Mr.  Gnstavus 
Bl^ir,  formeriy  a  captain  in  the  Swedish  ser- 
vice, who  being  at  Cadis  on  account  of  the 
Madagascar  expedition,  had  occasion  to  trans- 
act several  affairs  with  Morgan,  and  the  other 
^cers  of  t^e  Pretender's  sbipa,  they  were  in- 


formed by  him,  that  the  arms  above-mentioned 
were  brought,  mtrt  of  them  from  Gottenburg, 
and  part  from  Hamburg,  by  one  of  the  Pre- 
tender's  shi|is,  named  the  Fortune,  commanded 
by  one  Butler.  That  3,000  of  the  said  arms 
belonged  to  the  Swedish  Madagascar  otimpaay, 
and  were  delivered  by  him,  Bihr,  to  Morgan. 

That  the  remainder,  which  belonged  to  count 
Rhenstierna,  a  Swede,  were  also  purchased  by 
Morgan,  but  not  till  some  weeks  allerthe  mX 
3,000.    That  Morgan  went  to  Madrid,  and  re- 
turned with  12,000  pieces  of  eight  in  bills  and 
money,  which  sum  he,  B&hr,  saw  in  Morgan's 
hands.    That  baron  Seebach,  and  one  Osthoff 
(who  are  freouently  mentioned  in  Morgan's 
letters),   as  also   count  Rhenstiema's  agent, 
who   delivered    the    arms   to   Morgan,    de- 
clared to  him,  B&hr,  since  his  return  to  Got- 
tenburg, that  Morgan  was  supplied  with  these 
13,000  pieces  of  eight  from  the  late  duke  of 
Ormoud,  and  that  the  arms  were  paid  for  out 
of  the  said  money.    Aud  Morgan'a  son  beinjj; 
examined  by  the  committee,  owned  that  his 
fatlier  went  at  that  time  to  Madrid  ;  that  the 
late  duke  of  Ormond  was  then  there,  and  that 
his  father  did  there  receive  bills  for  fitting  out 
tbe  ships,  but  from  whom  he  cannot  tell. 

B&hr  farther  declared,  that  all  the  Svedish 
officers  at  Cadiz  looked  m  Morgan's  ships  as 
belonging   to   the  Pretender,   and  s(>oke  of 
them  in  all  conversations  as  such,  which  wsf 
confirmed  to  him  expressly  by  baron  Seebach 
and  Osthoff.    And  one  oif  the  sailors  of  the  said 
ships  owned  to  the  committee,  that  they  west 
from  port  to  port  without  taking  in  any  cargv.*^ 
that  they  had  sometimes  but  sixty,  and  some- 
times 130  meu  on  board  the   Revolution,  and 
often  received  orders  for  sailing  with  all  possible 
expedition ;    which    orders    were   afterwards 
countermanded,  without  any  apparent  reason 
for  one   or  the  other;   and  that   this  unac- 
countable proceeding  satisfied  him  the  sakl 
ships  were  engaged  in  some  unwarrantable 
design.    B&br  farther  declared,  that  Osthoff 
told  him,  the  ship  Revolution  was  at  first  pur- 
chased  in  England,  for  transporting  the  late 
king  of  Sweden  in  person,   in  hi8_  projected 

Ahr, 


descent  on  Scotland ;  and  that  he,  Bi 
the  name  Carol  us  still  standing  in  the  cabin  of 
the  said  ship,  when  he  was  last  on  board  her. 
And  Morgan's  son  owned,  that  he  had  obaerved 
tbe  arms  of  the  crown  of  Sweden,  in  tbe  said 
cabin,  which  he  supposed  were  placed  there 
as  a  token^  that  the  said  ship  was  engaged  in 
the  service  of  tbe  Swedish  Madagascar  com- 
pany \  thoi^  he  owned  that  the  other  ships 
engaged  in  the  same  service  had  no  snch 
token. 
Some  of  the  particulars  above  related,  do 

ry  much  explam  and  confirm  O ^-'s  letter 

of  the  37th  of  April,  as  also  those  to 
Dumville  aud  Dodsworth,  in  vrhich  it  is  said, 
that  tbe  hopes  of  remittances  from  peraona  in 

England  had  induced  O to  supply  M 

(which  appears  to  be  Morgan).     That  O 

oould   depend   on  S.OOO  arons  fVom   M 

(which  appear  to  be  the  1^,000  arms  delivisred  t 


ver 

to 


[ 
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Voffigraii  by  Bfthr  before  the  date  of  O — 
letter).    That  M bad  writ  from  C* 


(whidi  appears  to  be  Cadiz)  that  he  could  get 
more  anus  if  be  bad  mwe  money ;  and  ae- 
oordiogty  the  committee  find  that  a  second 
■apply  of  arms  was  purchased  by  Morean 

from  count  Rbeostiema's  agent    O inliis 

letter  to  L ,  dated  the  37tb  of  April,  says, 

**  I  ba?e  ordered  M 's  ship  to  come  lo 

A-^— - ;"  and  it  appears  that  Morgan  did  at 
thai  veiy  time  embark  on  board  the  huly 
Mary,  with  the  arms  abore- mentioned,  and 
went  first  to  Sancto  Antonio,  and  soon  after  to 
Sancto  Andero.       ^ 

Tbe  sailors  on  their  examination  having 
mentioned  one  Hilton,  as  commanding  a  ship 
under  Morgan,  and  the  committee  finding  a 
letter  from  Morgan,  directed  to  Don  NichoEu, 
which  in  a  snbwquent  letter  is  mentioned  to 
hare  been  writ  to  the  said  Hilton,  they  thought 
il  probable  Hillon  mij^ht  be  a  fictitious  name 
fyr  Nicholas  Wi^n,  m  the  same  manner  as , 
Walton  was  for  Morgan,  and  Gardiner  for 
Gallwey.  Having  accordingly  examined  the 
sailors  as  to  this  particular,  one  of  them  said, 
he  believed  Hilton  was  a  fictitious  name  ;  and 
Morgan's  son  owned  that  Hilton's  true  name 
was  Nicholas  Wogan,  and  that  he  had  been 
confidied  in  England  on  account  of  the  Preston 
rcbeHion,  as  be  was  told  by  Nicholas  Wogan 
Jan.  who  went  by  the  name  of  Paterson :  and 
one  of  the  sailors  declared,  that  tbe  said 
Wogan  sen.  obtained  tbe  command  of  one  of 
the  ships  under  Morgan,  after  their  arrival 
la  the  bay  of  Cadiz. 

These  particulars  agree  with  Glascock's 
letter  to  George  Kelly  of  tbe  S4th  of  April, 
.  O.  S.  in  which  he  mentions  Nicholas  Wogan 
by  tbe  nameof  Xoland,  as  being  to  have  the 
command  of  a  vessel  at  Cadiz  to  cruise  against 
the  Turks,  or  for  other  views,  on  which  he 
will  not  pretend  to  decide;  and  Kelly  An- 
swering this  letter,  wishes  Wogan's  chief  may 
socceed  in  his  journey.  Tbe  same  particulars 
confirm  Mr.  Crawford's  letters  of  the  18th  and 
S5th  of  July,  by  which  it  appears,  that  the 
two  Nicholas  Wogans  were  at  that  time  come 
to  Morlaix,  expecting  Morgan's  ships  to  fi>llow 
them  to  that  port,  in  order  to  their  setting  sail 
lor  England ;  that  the  eldest  of  them  was  to 
have  been  captain,  and  the  other  lieutenant  of 
one  of  those  ships,  and  that  they  owned  the 
project  in  Spain,  by  what  they  had  learnt  of  it, 
was  for  the  late  duke  of  Orroond  to  have 
landed  in  the  West  with  Irish  officers  and  arms. 

On  the  8th  of  June,  N.  8.  colonel  Stanhope 
writ  word,  thai  the  late  duke  of  Ormond  was 
preparing  to  embark  with  arms  and  officers  for 
JSngland.  And  your  committee  find,  that  about 
that  time  the  ship  Revolution  set  sail  from  the 
hay  of  Cadiz:  that  the  sailors  knowing  the 
Madagascar  voyage  to  be  dropped,  reftised  to 
do  thenr  doty  till  tney  were  satisfied  as  to  the 
place  they  were  designed  for.  That  hereupon 
GaQwey  assured  them  it  was  to  Gibraltar,  ui 
mder  to  clean  tbe  ship ;  but  having  got  them 
liplerjail,  and  satisfied  them  aboot  their  wages, 


tficy  proceeded  to  the  bay  of  Biseay:  thatthey 
pot  in  at  Sancto  Antonio  to  take  Moigan  on 
board,  and  then  joined  the  Lady  Mary  at  Sanc- 
to Andero.  That  upon  their  arrival  al  this 
place,  the  common  report  on  shore  was,  that 
the  lale  doke  of  Ormond,  and  four  companiea 
of  soldiers  were  to  be  taken  on  board  the  Revo- 
lotion  :  that  com  and  cattle  were  provided  for 
the  said  soldiers ;  and  that  tbe  late  duke  of  Or- 
mond was  within  a  short  day 's  journey  id  Sanc- 
to Andero :  that  berenpon  the  first  and  second 
mate  of  the  said  ship,  suspecting  Gallwey  to  be 
engaged  in  some  unwarrantable  design,  agreed 
not  to  serve  any  longer,  unless  Gallwey  would 

S've  them  a  note  under  his  hand  that  they  were 
roed  into  the  service,  and  wonid  also  declara 
whither  they  were  boond,  and  give  them  aeca- 
rity  that  they  should  not  be  employed  in  any 
other  voyage  than  such  as  he  shoofd  declare  ta 
them ;  whereupon  one  of  them  was  confined, 
and  the  other  discountenanced  by  Qdllwey. 

But  that  Gallwey  *s  real  expectations  were  ta 
have  come  over  with  the  late  duke  of  Ormond, 
appears  to  the  committee  most  evident  from 
tbe  copv  of  a  letter  of  bis,  dated  the  16th  of 
June,  the  day  before  he  set  sail  from  Cadiz,  in 

which  are  these  words,  **  I  hope  the will 

set  sa|f  to-morrow ;  your  not  repeating  ordera 
and  advice  concerning  the  business  m  hand 
gives  me  a  thousand  apprehensions ;  God  send 
our  bankers  and  the  rest  of  our  friends  are  safe, 
and  stand  their  ground.  1  intend  to  embark 
myself  on  lK>ard  the  -^—  for  fear  my  dear 
aunt  should  have  any  occasion  for  assistance, 
of  whom  1  am  so  tender  that  I  would  not  if 
possible  have  the  care  of  her  pat  into  any  other 
nands." 

Tbe  committee  observe,  that  the  same  ex- 
pression of  *  my  aunt,'  is  used  in  the  letter  to 
bods  worth,  with  such  circumstances  as  make 
it  highly  probable,  that  in  that  letter,  as  well  as 
this  of  Gallwey's,  it  denotes  the  late  duke  o^ 
Ormond.  They  likewise  observe,  that  the 
names  of  Mansfield  and  Medley  are  used  in  Mor- 
gan's and  Gallwey's  letters,  m  such  a  manner 
as  confirms  those  names  to  mean  the  late  duke 
of  Ormond,  agreeably  to  tbe  explication  given 
them  in  the  Report  of  the  committee  of  the 
House  of  Commons. 

Gallwey  in  his  letter  of  tbe  Srd  of  November, 
1739,  says,  he  has  a  couple  of  fine  greyhounds, 
a  dog  and  a  bitch,  for  Mr.  Freeman ;  tbe  same 
dogs  are  mentioned  in  another  letter,  and  in  the 
depositions  of  two  of  the  sailors,  to  have  been  a 
present  from  tbe  hits  duke  of  Ormond  to  the 
Pretender :  which  confirms  the  explication  of 
tbe  name  of  Freeman,  mentioned  m  tbe  said 
Report,  to  be  true. 

There  was  likewise  seized  on  board  the  Re- 
volution, a  letter  to  Gallwey,  signed  John 
Obrien ;  which  appears  to  be  in  the  same 
hand-writing  with  the  letters  signed  Gerrard 
and  M.  Digby,  taken  among  Mr.  Dennis  Kel- 
ly's papers,  and  confirms  Gerrai'd  to  mean  sir 
oha  Obrien,  one  of  Dillon's  * 


?. 
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Gallwey,  in  a  tetter  dated  from  Alicant  Bay, 
the  13  th  of.  September  last,  expreases  bis  con- 
Cera  for  Kelly's  confinement,  but  hopes  thai  is 
Ihe  worst  that  can  befall  him ;  and  a  letter  io 
Kellj's  hand-writipg  signed  Ja.  Johnson,  di- 
rected fur  Gardioer,  out  enclosing  a  note  for  20 
\guineas  payable  M>  Gallwey,  was  found  on 
.board  tlie  Kevolution  ;  as  also  a  direction  en- 
tered with  Kelly's  own  band  in  a  pocket-book, 
supposed  to  belong  to  Morgan.  Kelly  in  bis 
letters,  acknowledges  the  receipt  of  one  from 
sir  John  (which  is  nrobabljr  their  common  cor- 
respondent, sir  John  Obrien)  and  says  their 
friends  in  Spain  are  well,  as  one  of  the  family 
writes  him  word :  which  shews  bow  extensive 
.Kelly's  correspondences  were. 

Gallwey,  in  a  letter  from  Genoa  of  the  Srd 
of  November,  1722,  (which  appears  to  have 
been  writ  to  one  of  the  Pretender's  family)  says, 
be  has  acted  for  many  months  past  under  the 
direction  of  Medley  (Ormond,)  who,  be  makes 
po  doubt,  has  mentioned  him. to  Mr.  Freeman 
(the  Pretender ;)  yet  in  his  letter  to  lord  Car- 
.  teret,  after  bis  ship  was  taken,  he  has  the  as- 
surance to  affirm,  that  he  never  saw  the  late 
duke  of  Ormond  since  be  left  England,  nor  ever 
corresponded  directly  or  indirectly  with  him  or 
tbe  Pretender,  or  any  of  their  adherents  at 
honie  or  abroad,  but  was  always  zealously  well- 
affected  to  his  present  majesty  and  our  bappy 
establishment. 

Gustavus  B&hr,  above-mentioned,  deposes 
amon^  other  particulars,  that  he  has  been  in- 
formed the  Pretender's  agents  had  arms  for 
3,000  men,  lodged  at  a  bouse  belonging  to  the 
late  duke  of  Ormond,  near  Morlaix  in  Brit- 
tany ;  which  poM  the  committee  observe,  was 
one  of  the  usual  stations  of  tbe  Pretender's 
ships  under  Morgan.  And  it  appears  probable, 
that  these  3,000  arms  made  part  of  tbe  10,000 
mentioned  io  O^ •• — 's  letter  to  L as  pro- 
vided by  D-  ,  who  is  supposed  to  be  Dil- 
lon. 

Robert  Franklyn,  second  mate  of  the  ship 
lie  volution,  deposes,  that  letters  directed  to 
John  or  James  Jacobs  at  Genoa,  were  taken  up 
at  tbe  post- bouse  by  Gallwey.  The  commit- 
Jtee  observe,  that  Jones  in  his  letter  to  Chivers, 
mentions  bis  having  communicated  the  copies 
of  Mansfield's  and  Jacob's  letters ;  and  Glas- 
cock io  bis  letter  to  George  Kelly  of  the  1st  of 
May,  says,  <<  He  hopes  money  is  sent  to  pay 
for  the  barrels  which  Jacobs  has  at  his  disposal." 
In  both  which  places  it  is  probable,  that  Jacobs 
means  Gallwey  ;  and  that  *  barrels '  means 
stands  of  arms,  is  confirmed  by  a  letter  of  Mor- 
ffan's,  in  which  speaking  of  that  very  ship  that 
brought  the  arms  above-mentioned  from  Gotr 
tenburgh  and  Hamburgh  to  Cadiz,  be  says, 
*'  She  had  received. orders  for  taking  in  19  bar- 
rels, with  every  thing  necessary  to  make  use  of 
them :"  which  liast  words  seem  to  refer  to  tbe 
bayonets,  flints  and  powder.  The  intelligence 
sent  by  Mr.  Craufurd,  on  the  37th  of  May, 
that  Gordon  of  Boulogne  was  to  baveasbip 
ready  to  transport  some  of  the  chiefs  of  the 
«ouspiracy  |o  £ngland|is  Qpnfirmed  by  tbe  de- 


position of  Roger' Garth  (already  published,) 
who  declares,  **  That  the  said  Gordon  (whom 
be  had  good  reason  to  believe  to  be  an  agent  of 
the  Pretender's)  did  some  time  last  summer  en- 
deavour to  engage  him  to  ply  off  that  station 
with  his  sloop,  in  order  to  carry  over  such  per- 
sons as  be,  the  said  Gordon, should  recommend 
to  him,  promising  him  that  he  should  have  em- 
ployment enough." 

The  lords  committees  conceive,  that  tbe  se- 
veral particulars  above  related,  will  appear  to 
the  House  very  much  to  corroborate  the  ac- 
counts received  from  abroad,  of  ships  provided 
for  transporting  tbe  late  duke  of  Ormund  to 
England,  with  arms  and  officers,  the  beginning 
of  last  summer ;  and  that  they  also  confirm 
the  decypheringof  the  letters,  and  explication 
of  the  names  contained  in  the  Report  of  the 
committee  of  the  House  of  Commons. 

Tbe  lords  committees  observing  that  some 
paragraphs  of  tbe  letters  referred  to  them  were 
writ  originally  in  cypher,  thought  it  proper  to 
call  tbe  decypherers  before  tbem»  in  order  lo 
their  being  satisfied  of  the  troth  of  the  decy- 
phering.  The  account  they  received  from 
those  persons,  was,  that  they  have  long  bees 
versed  in  this  science,  and  are  ready  to  produce 
witnesses  of  undoubted  reputation,  who  have 
framed  letters  in  cypher,  on  purpose  to  put 
them  to  a  trhil,  and  have  constantly  found  their 
decyphering  to  agree  with  tbe  original  keys 
which  bad  been  concealed  fi-om  them.  It  was 
likewise  confirmed  to  the  committee,  that  let- 
ters decyphered  by  one  or  other  of  them  in 
England,  bad  exactly  agreed  with  the  decy-* 
phering  of  tbe  same  letters  performed  by  per- 
sons in  foreign  parts,  with  whom  they  could 
have  no  communication ;  and  that  in  some  in- 
stances, after  they  had  decyphered  letters  for 
the  governi;nent,  tbe  keys  of  those  cypberf  bad 
been  seized,  and  upon  comparing  them,  had 
agreed  exactly  with  their  decy  phering. 

With  respect  to  the  intercepted  Tetters  in 
question,  they  alleged  that  in  the  cypher  used 
by  George  Kelly,  they  find  tj^e  words  ranged 
in  an  alphabetical  order,  answering  tbe  pro- 
gressive order  of  the  figures  by  which  they  are 
expressed,  so  that  tbe  farther  the  initial  tetter 
of  any  word  is  removed  from  the  letter  A,  the 
higher  the  number  is,  by  which  such  word  is 
denoted :  that  the  same  word  will  be  found  to 
be  constantly  denoted  by  one  and  the  ^^'"^  4* 
gure,  except  in  the  case  of  particles,  or  words 
of  very  frequent  use,  which  have  two  or  three 
figures  assigned  to  them,  but  those  always  fo1<* 
lowing  one  the  other  in  a  progressive  order. 
They  likewise  set  forth,  that  in  the  cypb«r 
above-mentioned,  a  certain  order  is  constantly 
observed  as  to  the  placing  of  the  words  tnede 
use  of,  that  under  each  letter  of  the  alphabet 
the  first  cyphers  are  allotted  to  the  proper 
names  of  places,  the  next  to  the  proper  names 
or  titles  of  persons,  the  next  to  whole  ^^''.^^ 
common  use,  and  tbe  last  to  denote  siogw 
letters.  . 

As  to  the  troth  of  tbe  decy phering,  tbey  i^l' 
Icged  Ihalsctvecal  letters  written  in  this  c^ffi^ 
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bid  been  deeyphered  by  thein  separalely ,  one 
bdogf  many  miles  distant  in  the  comitrv,  and 
tbe  other  in  town,  and  yet  their  d^ypherinf 
agreed ;  that  facts  unknown  to  them  and  the 

Srernment  at  tiie  time  of  tb^r  deeyphcfritig^, 
d  been  ferified  in  etery  cireoiiMtaDGe  by  sub* 
M^oeot  discoveries,  as  particnlarW  that  of  H — *n 
tbip  coming  in  ballast  to  fetch  O— ^  to  Eng- 
land, which  had  been  so  deeyphered  by  them 
two  months  before  the  government  had  the  least 
notice  of  Halstead's  having  left  England :  that 
a  sopplement  to  this  cypher  havine  been  found 
amoog  Dennis  Kelly's  papers  the  Tatter  end  of 
Jolj,  agreed  with  the  key  they  bad  formed  of 
tbat  cypher  the  April  before :  that  the  decy- 
pbering  of  tbe  letters  signed  Jones,  Illing^on, 
aad  1378,^bein|r  afterwards  applied  by  them  to 
others  written  in  the  same  cypher,  did  imme- 
diately make  pertinent  sense,  and  such  as  had 
u  endent  connection  and  coherence  with  the 
parts  of  tliose  letters  tbat  were  oot  of  cypher, 
tboogh  tbe  words  in  cypher  were  repeated  )o 
different  paragraphs,  aud  differently  combined; 
Aad  they  insist  that  these  several  particulars 
fhdy  waghedy  amount  to  a  demonslratioD  of 
tbe  truth  of  their  decypheiing. 

As  to  the  other  cyphers  made  use  of  by  Jer- 
aegan,  Stanley,  and  Walter  Grahame,  they 
oofisist  only  of  twenty>four  figures,  for  the 
twenty- four  letters  of  the  alphabet,  and  some 
fldier  figures  for  proper  names  or  whole  words, 
ia  the  placing  of  which  names  a  certain  order 
it  also  observed. 

These  several  particulars  they  declared  them- 
idTea  ready  to  attest  upon  oath,  and  to  produce 
aafficieot  witnesses  to  their  diaracter  and  in- 
tegrity, as  well  as  their  skill. 

Tbe  committee  beine  empowered  by  your 
brdsbips  to  eacamine  Christopher  Layer,  did 
aeoordiogly  spend  some  time  m  tbe  said  exa- 
minatioo,  which  produced  a  tedious  repetition 
of  tbe  particulars  contained  in  his  examination 
before  tbe  committee  of  the  Houseof  Commons, 
and  aome  few  circumstances  which  they  found 
be  had  recollected  by  reading  the  printed  Re- 
port and  Appendix. 

AO  tbat  he  confessed  to  them  which  is  new, 
WM,  tbat  he  did,  before  his  setting  out  for 
Rome,  acquaint  Plunkett  with  his  mtentioos 
oTcarrying  over  a  note  of  the  names  of  the  Tor> 
fttrtlemen  of  Norfolk,  if  Plunkett  thought  it 
wodd  be  acceptable ;  tbat  during  his  stay  at 
Borne,  sir  William  Ellis  told  him,  that  he  bad 
foroerhr  corresponded  with  I^unkett  at  the  re- 
qnest  of  the  lady  Middleton,  but  thtft  he  had 
not,  for  some  time  past,  corresponded  with 
Plunkett,  or  any  one  else,  in  relation  to  tbe 
Pretender's  afiairs :  for  tbat  from  the  time  of 
the  action  at  Dumblain  so  many  tieottish  noble- 
neo  and  gentlemen  had  come  over  to  the  Pre- 
tender, that  he  and  all  the  rest  of  the  old  ser- 
vants had  been  forbid  all  correspondence  in 
England,  or  elsewhere.  Upon  Layer's  desir- 
ing leave  to  correspond  with  hiui  if  it  were 
practicable,  he  told  Layer,  that  on  condition  he 
vonld  promise  to  write  nothing  hot  what  might 
be  shewn  to  the  Pretender  himselfi,  he  would 
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settle  a  correspondence  with  him;   for  that 
tbodgh  he  had  followed  the  fortunes  of  the  lata  - 
king  James  and  his  family,  ever  since  the  revo- 
lution ;    and  had  always  been  taithful  to  the 
PV«feteader,  and  foi'  many  years  his  cashier,  yet 
Ifany  of  the  Hcotttsh  gentlemen  that  were  aiboot 
the  Plpelender,  shouldltnow  he  received  a  leliter 
without  eommontcating  it  to  bin,  it  would' cost 
him  his  place,  and  he  ebould  be  in  utter  dis*^ 
grace :  that  Layer  promiaittg  to  write  nothing 
but  what  might  be  shewn,  Ellis  gave  him  a; 
cypher  of  his  own  hand- writing,  as  also  aootfaar 
cypher  of  cut  paper  for  carrying  on  the  #M>rres« ' 
pondence;  that  lie.  Layer,  likewise  settled  a.i 
cypher  of  fictitious  names  with  Mrs.  HugfaeS| 
nurse  to  the  Pretender's  diiM,  and  received  a.  > 
letted  from  her  in  relation  to  the  christening  o€ 
bis  daughter.     He  would  not  own  that   ha 
knew  of  any  other  cypher,  and  persisted  that* 
Mrs.  Kinder  meant  the  said  Mrs.    Hughes^ 
though  in  Ellis's  cypher  it  stands  for  Mrs.  Fox. . 
He  said,  that  tbe  paper  which  he  desired  a  copy 
offrom  sir  WHIiam  Ellis,  and  which  is  referred  ta 
in  Ellis's  letter  of  the  90th  January,  was  a  - 
short  scheme  relating  to  tbe  Preston  aflair, 
shewn  him  by  Ellis  while  he  was  at  Rome,  of 
which  he  remembers  no  other  particulars,  but 
that  insurrections  were  to  be  begun  in  several . 
counties  in  a  dark  night.    That  when  he  mada  * 
application  to  Plunkell  for  tbe  fictitious  naoMS 
of  Bnrford,  Steele,  See*  he  was  foreed  to  ac« 
quaint  Plunkett  with  his  havhig  settled  a  oor« 
respondence  with  Ellis,  which  Plunkett  re- 
sented, and  said  he  thoagbt  Ellis  bad  beea 
forbid  all  coirespondence  with  persons  here. 
That  the  reason  of  his  asking  Plunkett  for  a 
fictitions  name  for  Itfrd  Orrery,  was,  that  ha 
had  occasion  to  mention  to  Ellis  a  club  whieb 
Plunkett  bad  often  told  him  of;   that  Plunkett* 
once  shewed  htm  a  list  of  this  club,  of  his  own* 
hand -writing,  which  he  read  over  two  or  threat 
times,  hot  that  Plunkett  talked  so  inconsis«* 
lently  of  them,  that  he,  Layer,  verily  believes 
it  was  a  mere  fiction   of  hitf  own,  and  thatt 
there  never  was  any  such  club.      Tbat  hap. 
Layer,  thinks  lord  Orrery  mentioned  to  hiak< 
lord  StrafiTord,  as  one  of  those,  who  with  loBdr 
North,  sir  Harry  Gbrifag,  and  others,  were  (ait 
lord  Orrery  was  informed)  going  to  do  a  rask< 
thing  hi  favour  of  the  Pretender:  but  tbat  bel 
cttnnot  be  positive  as  to  lord  Strafford.    That* 
he,  Layer,  wrote  hinwelfto  the  Pretender  coa« 
coming  the  difierence  of  opinion  which  he  ob- 
served in  lord-  North  aud  lord  Orrery  about  the 
means  of  restoring  him,  and  tbe  necessity  therer 
was  that  the  regent  should  permit  generab 
Dillon  to  come  over  here  with  some  forran^ 
forces.    Tbat  he  also  drew  up  a  scheme  or  a; 
lottety  to  have  been  opened  here  in  fovour  oi 
the  Pretender,  and  enclosed  tbe  said  scheme  in 
a  parcel  with  some  silk  stockings,  which  he  sent 
as  a  present  to  the  Pretender  and  his  spouse 
bv  Andrew  Haye,  who  thivelled  to  Italy  with 
alderman   Barber.     That   be   delivered    thia 
'parcel  to  Haye  with  his  own  hands,  who  pro* 
mised  to  convey  it  to  Ellis,  an«.  said  he  could 
do  it  with  eafoty.    Tbat  Haye,  as  he  beliereai 
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undentood  tb«  ttoektngs  to  be  for  the  Pretender 
tad  his  spouse:  that  be  likewise  bed  some  die- 
course  with  Haye  about  gettiuf^  copper-plates 
engraTtd  at  Rome  in  English  and  Italian  lor  the 
tickets  of  the  said  lottery,  and  desired  biei  to 
receive  sir  William  Ellis's  directions  about  it ; 
which  Haye  promised  to  do.  That  while  he, 
jLayer,  was  at  Rome,  Haye  asked  him  whether 
lie  would  not  see  the  kiofir,  meaning  the  Pre- 
tender ;  and  that  the  said  Haye  went  frequently 
to  the  Pretender*8  family  m  the  way  of  his 
Inwness,  and  was  as  he  believes,  present  while 
the  Pretender's  and  his  spouse's  pictures  were 
drawn. 

Haye  being  examined  by  the  committee, 
esmed  the  receipt  of  the  stockings,  but  denied 
their  being  delivered  to  him  by  Layer,  or  that 
he  knew  who  they  were  lor.  He  likewise 
eiroed  the  carrying  a  packet  to  Belloni,  the 
banker  at  Rome,  which  was  brought  to  him  by 
a  porter  from  Laver,  as  he  supposed. 

Lfl^er  owns,  tnat  Haye  lold  him  Belloni  was 
the  Pretender's  banker ;  but  denies  his  sending 
mny  such  packet  by  Haye :  and  in  several  other 
particulars  of  their  examinations  they  oontra- 
dioted  each  other. 

A  scheme  of  the  lottery  above-mentioned  (for 
raising  9S5,O0Ol.  sterling)  having  been  found 
amouff  the  papers  of  Walter  Jeffreys,  now  in 
custody,  the  lords  committees  thought  proper 
to  examine  him  how  he  came  by  it.  He  owned 
faM  being  acquainted  with  Layer  and  Plunkett ; 
that  he  saw  Layer  about  the  time  of  his  going 
abroad,  and  helped  him  to  a  bill  on  a  banker  at 
Antwerp:  but  hedenied  his  knowing  from  whom 
he  received  the  said  schenoe,  or  his  having  had 
any  conversation  with  any  one  about  it ;  and 
said  it  might  be  put  into  bis  hands  by  Plunkett, 
for  aught  he  knew,  but  that  he  was  not  sure  he 
had  ever  read  it ;  and  if  he  had  known  such  a 
paper  had  been  in  his  custody,  he  should  have 
destroyed  it 

The  k>rds  committees  being  informed  that 
Layer,  between  the  time  of  his  delivering  the 
laiger  and  lesser  bundle  of  oapers  to  Mrs.  Ma- 
son, had  delivered  to  her  a  laige  parcel  covered 
with  blue  paper  and  sealed  in  several  places, 
and  that  he  did  within  a  few  days  aAer  take  it 
baok  agaro,  telling  her  he  wanted  to  carry  it  to 
lord  North  and  Grey's :  they  examined  Layer 
particularly  on  this  head ;  but  he  denied  that 
lie  ever  delivered  her  any  such  bundle. 

The  lords  committees  next  proceeded  to 
the  examination  of  John  Plunkett,  who  began 
with  large  protestations  of  his  innocence,  and 
offered  of  himself  to  account  for  three  facts 
chaiged  upon  him  in  the  Report,  and  to  shew 
they  were  great  mistakes.  The  first  was,  bis 
receiving  a  letter  from  George  i^liy ;  the  se- 
cond, his  receiving  the  letter  at  Antwerp,  sigrned 
Dixwell ;  and  the  third,  his  receiving  the  letter 
from  tlie  Pretender,  taken  at  Mrs.  Creagh's. 
And  as  in  his  examination  before  the  committee 
of  the  House  of  Commons  he  had  fallen  on  the 
expedient  of  substituting  Hugh  Thomas  to  per- 
sonate Rogers,  so  now  they  found  he  bad  fur- 
himsdf  with  three  different  persons,  at 


d;ffereot  places,  all  of  the  name  of  Plunkett, 
to  whom  he  would  have  it  believed  these  let-  , 
ters  were  written,  without  offering  any  the 
It^ast  proof  or  circumstance  of  probability  to  , 
shew  that  such  persons  were  at  all  concerned 
in  those  letters,  or  that  there  ever  were  toy 
such  persons  in  being.  ^ 

The  letter  from  George  Kelly,  he  said,  wu 
not  writ  to  him,  but  to  one  Harry  Plunkett,         j 
who  delivered  it  to  him  at  Will's  coffee- house,        ^ 
Covent-garden,  and  that  it  related  to  some  mo* 
ney  that  was  to  be  raised  on  a  security  of  Mrs.        , 
Barnes's. 

As  to  the  letter  signed  Dixwell,  he  said,  there 
were  two  clergymen  of  the  church  of  Ronoie,        . 
one  or  both  of  which  travelled  with  him  and 
Layer  from  Dover  to  Antwerp ;  that  one  of       ^ 
them  went  by  the  name  of  Lloyd,  but  his  real 
nanoe  was  Plunkett    That  this  man  dropped       | 
the  letter  signed  Dixwell  at  a  coffee- bouse; 
and  he,  John  Plunkett,  taking  it  up  with  a  de- 
sign of  restoring  it  to  him  in  Lontiin,  (to  which 
place  sometimes  one,  and  sometimes  both  of       I 
these  clergymen  were  ffoae)  shewed  it  to  Layer, 
who  took  it  into  his  beau  that  this  letter  bad 
been  writ  to  him,  John  Plunkett. 

The  letter  from  the  Pretender,  be  said,  fell 
into  his  hands  much  in  the  same  manner :  that 
there  is  one  Father  Plunkett  at  Rome,  to  whom 
the  Pretender  alwavs  writes  when  any  body  is 
to  be  introduced  to  him.    Being  asked  whether 
Father  Plunkett  travelled  with  Layer  to  Rome, 
(because  mention  is  made  in  the  Pretender's 
letter  of  a  companion  of  Plunkett's)  he  said  the 
Pretender  always  called  the  person  that  was  to 
be  introduced  by  Father  Plunkett,  his  compa« 
nion.    That  this  Father  Plunkett  happening  lo 
shew  him  this  letter,  and  conn  mending  the 
hand,  he,  John  Plunkett,  said  he  had  a  friend 
at  Rome  that  would  be  glad  to  see  the  Pre- 
tender's hand-writing.    And  Father  Plunkett 
having  accordingly  left  the  letter  with  him,  he 
shewed  it  to  Layer,  and  forgot  to  return  it  to 
Father  Plunkett,  who  never  called  for  it,  hav- 
ing fifly  more  letters  of  the  same  kind  by 
him. 

Upon  the  lords  committees  asking  .him» 
whether  he  went  by  the  name  of  Rogers?  He. 
said  he  went  by  several  names  in  his  travels, 
that  he  might  noi  be  imposed  upon  in  his  reck- 
onings as  the  English  generally  are.  Being 
askdd,  whether  he  took  Sie  name  of  Rogers  to 
prevent  his  being  thought  an  Englishman?  He 
said  that  in  Italy  he  was  called  Kogieri. 

They  farther  asked  him,  whether  be  had 
dictated  any  fictitious  names  to  Liayer,  or  had 
mentioned  any  thing  to  him  of  a   club?  To 
which  he  answered.  That  he  had  given  Layer 
the  fictitious  name  of  Bedford,  or  Burford,  for 
lord  Orrery,  which  name  he  had  from  Neynoe^ 
That  one  night  being  in  company  with  LAyer» 
and  some  clergymen  whose  names  he  haa  for- 
got, the  discourse  turning  on  the  protests  of  the 
Lords,  and  the  names  tnat  were  subscribed  to 
them,  one  of  the  company  said,  Tliese  are  a 
loyal  club ;  another  said,  Thev  are  Jacobites  ^ 
and  that  he,  Plunkett,  said>  Th«re  waa  a  loyal 
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dub  of  eigfiW  or  ninety  lords  wbo  would  stand 
is  defeoee  or  their  country. 

He  fiutber  obsenred  to  the  committee.  That 
in  the  Bill  now  depending  before  yonr  lord- 
ihipi,  be  is  not  mentioned  by  the  name  by 
wbich  be  was  baptized  and  confirmed :  he  said, 
biB  surname  was  Plucknett,  but  his  Christian 
same  be  declined  telling ;  and  seeqied  to  place 
lome  hopes  and  confidence  in  this  subterfoffe. 

Tbe  coomiittee  finding  him  trifle  with  them 
b  this  ^regions  manner,  asked  him  in  general, 
wbdher  be  had  ever  been  in  conference  with 
tbe  Pretender,  or  had  corresponded  with  him, 
w  any  of  his  agents  P  To  which  he  answered  in 
the  negative. 

The  committee  next  sent  for  George  Kellv, 
who  told  them  that  the  aflfair  being  soon  to  be 
biooght  before  your  lordships,  he  desired  to  be 
ezcned  from  answering  any  questions ;  so  that 
tber  had  no  opportunity  of  examining  him  as 
to  tbe  new  matters  alledged  against  him  in  the 
^poutions  of  Mr.  Philip  Caryll  and  others. 

However,  they  thought  it  proper  to  send  for 
ihesudMr.  Caryll,  and  to  ask  him,  whether 
be  had  any  thing  to  add  to,  or  to  retract  from 
bii  former  accounts?  His  depositions  being 
read  over  to  bim,  he  expressed  himself  very 
angry  and  uneasy  at  their  being  made  public;^ 
and  told  the  committee  be  was  not  disposed  to 
aoawer  any  further  ouestions,  being  sorry  for 
wbat  he  bad  said  already ;  he  likewise  in- 
abuated,  that  what  be  had  said  had  not  been 
taken  down  exactly  as  he  dictated  it,  and 
aeemed  apprehensive  that  he  was  called  upon 
to  aocoae  himself  of  matters  that  might  be 
Judicial  to  bim.  But  upon  the  committee's 
teiUng  him  that  tbe  most  effectual  way  he  could 
take  to  do  hinaseif  service,  was  to  makes  candid 
and  ingenuous  discovery  of  the  whole  trulb, 
be  sain  be  bad  already  given  a  candid  account, 
and  hoped  he  should  not  have  be^n  a  sufferer 
fbf  bis  caodour.  Being  asked,  whether  his 
depositions  bad  not  been  reail  over  to  him  he- 
me he  signed  tbem?  He  said  they  were;  but 
tbat  be  was  in  a  great  confusion  at  the  time 
tbey  were  taken.  Being  then  required  by  the 
tommittee  to  read  them  over  himself,  and  to 
ibew  in  what  particulars  they  vary  from  his 
ieaie  and  meanmg,  be  grew  more  couipoaed ; 
•ad  having  rfad  over  tbe  first,  dated  the  37th 
af  March,  said,  be  believed  it  was  right  enough. 
In  reading  oyer  tbe  second  (dated  the  29tb  of 
Jlvtb)  he  said  it  was  not  strictly  true  that  sir 
Harry  Goring  had  told  him  what  is  there  re- 
lated Goncermng  an  invasion,  commission,  &c. 
but  that  it  was  true,  be  bad  beard  sir  Harrv 
Goring  say  so ;  that  as  to  b>rd  Landsdown's 
being  to  land  in  tbe  West,  be  could  not  be  po- 
•tive,  but  he  thinks  sir  Harry  Goring  said  so. 
Heaaid,  it  was  but  a  supposition  of  bis  own, 
tbat  tbe  discourse  which  occasioned  the  bishop 
of  Rochester's  taking  sir  Harry  Goring  by  the 
collar,  related  to  the  Pretender's  affairs:  Bat 
^t  be  remembers  very  h  ell,  sir  Harry  Goring 
did  affirm,  tbat  oa  bis  saying  tbe  words  tbere 
i^Bcited,  *tbb  is  rocking  the  cradle  indeed,' 
^  bishop  did  take  him  Ey  tbe  colbur,  and  that 
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he,  Caryll,  did  apprehend  tbe  said  discourse  to 
have  relation  to  the  Pretender's  affairs.  He 
said  it  was  about  two  years  ago  that  being  at 
sir  Harry  Gorinc^'s  he  saw  a  letter  lie  on  his 
scrutore,  directed  to  Mr.  Bore,  and  upon  bis 
asking  sir  Harry  who  the  said  letter  was  for  ? 
Sir  Harry  told  him  it  was  writ  to  himself.  He 
said  that  the  words  in  his  deposition  which  im- 
port, that  he,  Caryll,  bad  reason  to  believe 
Kelly  and  sir  Harry  Goring  were  settling  to- 
gether a  key  at  his  house  at  North,  by  which 
tbey  might  correspond,  are  too  strong ;  for  that 
be,  Caryll,  did  not  see  any  such  key,  only  it 
was  his  suspicion  and  thoup^ht  at  that  time  tbat 
they  were  framing  such  a  key. 

He  likewise  said,  that  what  relates  to  Boyce 
in  the  said  deposition  is  rather  stronger  than  be 
meant  it ;  for  tbat  Boyce  only  told'  him  he  was 
afraid  the  servant,  he,  Caryll,  had  sent  to  him 
to  help  off,  was  Sample ;  alleging  this  reasoD» 
that  he  had  ^observed  be  was  disguised,  and 
that  he  was  afraid  he  was  somewhat  like  the 
description  giv^n  of  Sample  in  the  proclama- 
tion. AH  the  other  particulars  of  his  deposi* 
tions  he  averred  to  be  true,  but  said,  he  had  no- 
thing farther  to  add,  and  that  be  would  rather 
a  thousand  times  die  in  Newgate  than  be  an 
evidence. 

Boyce,  being  examined  by  tbe  committee^ 
owned  tbat  sir  Harry  Goring  went  to  France  ia 
his  yatch,  and  that  a  servant  went  over  with 
bim  in  a  black  wig,  whom  he  had  never  seea 
with  sir  Harry  Goring  before;  hut  he  utterly 
denied  his  having  conveyed  over  any  (lerson 
sent  to  him  by  Mr.  Caryll,  or  hia  having  had 
any  discourse  with  Caryll  about  any  person's 
answering  the  description  of  Sample. 

The  committee  having  summoned  before 
them  William  Beasing  of  Horn  dean,  and  hav- 
ing read  to  bim  his  former  depositions,  find 
that  be  retracts  wbat  be  had  there  deposed  on 
oath,  of  Caryll  and  sir  Harry  Goring's  being 
in  company  at  his  bouse  with  the  person  wbo 
had  but  one  band:  He  says,  such  a  nerson 
was  at  his  house  with  two  other  gentlemen, 
but  tbat  he  now  recollects  Caryll  ana  sir  Harry 
Goring  were  not  there  at  tbat  time.  Being 
asked  whether  he  had  received  any  letter  or 
message,  since  his  being  in  custody,  wbich 
bad  helped  to  set  him  right  in  this  particular  f 
He  answered  in  the  negative. 

The  committee  observe  from  the  parts  of 
Mr.  Caryli's  depositions  wbich  be  affirmed^ 
tbat  the  explication  givea  to  tbe  name  of  Hore^ 
in  tbe  Report  of  tbe  committee  of  the  House 
of  Commons,  as  also  the  decyphering  of  that 
part  of  Kelly's  letter  wbich  mentions  Here's 
commission,  and  the  conjecture  of  Goring's 
having  carried  over  a  new  cypher  from  KeUy 
to  France,  are  very  much  confirmed.  They 
likewise  observe,  that  what  is  said  in  Glascock's 
letter  to  Kelly  of  tbe  20-Sl  of  October,  eon- 
ceming  the  arrival  of  the  little  French  mer- 
chant, mentioned  by  Kelly,  and  the  precaution 
they  intend  to  use  in  rehition  to  him  till  some 
other  appears  with  whom  they  may  talk  of 
business  more  to  tbe  purpose,  has  probably  re- 
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UtioQ  to  Sample's  beinff  ^ot  safe  to  France. 
Aful  the  letters  s^i^ned  Fra.  Phillips,  which 
Carvtl  owns  he  received  from  Kelly,  not  only 
coonroas  Kelly's  writiog  by  fictitious  names, 
but  is  a  strong  argument  of  bis  being  the 
person  that  writ  the  letter  to  Bonnaville  of  the 
27th  of  September,  and  consequently  the  other 
letters  chart^^ed  upon  him  in  the  Report.  For 
as  in  his  letter  to  Caryll,  he  says,  **  I  ha?e 
never  heard  a  syllable  from  your  other  lawyer, 
(Sir  Harry  Goring)  since  yog  and  I  were  with 
him,  which  you  will  say  is  pretty  surprizing, 
and  am  afraid  very  detrimental.**—^  in  that  to 
Bonnaville  (writ  within  five  days  of  the  other) 
he  says,  *<  I  have  not  heard  a  syllable  from 
1).  Gainer,  or  G.  Roberts,  since  Mr.  G.  Samp- 
ton  went,  which  has  been  a  great  surprize,  and 
I  may  say  no  small  detriment,  to  some  of  their 
friends.'* 

This  identity  of  expression,  in  two  letters 
writ  so  near  the  same  time,  appears  to  be  a  far- 
ther confirmation  that  the  same  person  writ 
them  both,  and  confirnis  G.  Sampson  to  be  the 
same  with  the  other  lawyer,  which  Caryll  has 
•xplained  to  mean  sir  Harry  Goring. 

The  lords  committees  also  find  in  the  papers 
referred  to  them  new  evidence  of  Kelly's  visit- 
ing, writing  to,  and  receiving  letters  from  the 
bishop  of  Rochester,  as  appears  by  affidavits 
tirom  the  persons  who  carried  Kelly  to  the 
bishop's  Rouse,  and  who  also  delivered  letters 
from  him  to  the  bishop,  and  brought  back  the 
bi«;  hop's  answers ;  and  Mrs.  Levet  deposes  on 
oath,  that  Mrs.  Barnes  has  told  her,  Kelly  re- 
ceived in  one  day  as  many  letters  from  abroad 
as  came  to  fourteen  or  fifteen  shillings,  the  di- 
rections of  which  she,  Barnes,  saw,  but  they 
were  in  such  odd  fictitious  names,  as  no  one 
could  find  out  but  Kelly,  who  had  the  key ; 
that  amonfi^  these  letters  there^  was  one  for  the 
bishop  of  Rochester,  (as  Kelly  told  her)  which 
he  was  at  that  time  gone  to  deliver  to  the  bishop. 
And  John  Malone  deposes,  that  among  the 
Tetters  which  be  carried  from  Kelly  to  the  post, 
there  were  some  directed  to  Waters,  the  banker 
at  Paris,  under  whose  cover  it  appears  that  most 
of  the  treasonable  letters  were  sent ;  and  the 
original  letter  in  Kelly's  own  hand  stopt  at  the 

Sost- office  was  enclosed  in  a  cover  so  directed. 
Irs.  Levett  farther  deposes,  that  Mrs.  Barnes 
told  her  under  secreoy,  that  the  dog  sent  from 
France  was  a  present  from  the  late  lord  Marr 
to  the  bishop  of  Rochester's  lady ;  which  is  in 
Kome  measure  confirmed  by  the  draught  of  the 
affidavit  preparetl  for  Birnungham  at  Paris,  in 
which  he  is  desired  to  swear  that  lord  Marr 
knew  nothing  of  any  such  dog.  And  though 
this  affidavit  does  not  appear  to  hare  been  sent 
over  by  Kelly  directly,  yet  express  mention  is 
made  in  the  letter  to  Gordon,  that  the  said  affi- 
davit is  the  copy  of  a  note  from  the  person  con- 
cerned with  the  substance  of  what  he  thinks 
requisite.  The  circumstance  of  the  dog's 
having  been  sent  by  tbe  late  lord  Marr,  which 
is  not  expressly  alleged  in  any  part  of  the  Re- 
port of  the  committee  of  the  House  of  Com<r 
uigiDs,  is  a  new  confiri|iatioa  that  the  letter 


signed  918,  which  mentions  the  sending  the 
dog,  is  from  Marr ;  and  that  Musgrave,  ,to 
whom  the  receipt  of  the  dog  is  acknowledged 
in  two  several  letters,  is  likewise  a  name  de« 
noting  Marr,  agreeably  to  what  is  asserted  in 
the  said  Report. 

The  committee  find  by  two  affidavits  re- 
ferred to  them,  that  George  Kelly,  the  last 
time  he  was  taken  into  custody,  offered  the 
woman  of  the  house  a  gold  watcli,  40  guineas 
in  money,  and  a  note  for  40/.  more,  to  let  him 
escape. 

The  committee  have  laid  the  substance  of 
these  several  examinations  together,  as  having 
some  reference  to  George  Kelly. 

They  likewise  examined  Mr.  Dennis  Kelly, 
who  utterly  denied  his  being  advised  with,  or 
knowing  any  thing  relating  to  any  conspiracy. 
Several  papers  fuuud  in  bis  custody  being 
shewn  to  him,  he  denied  his  having  ever  seen 
them  before,  except  when  some  of  them  were 
shewn  to  him,  at  turmer examinations. 

They  next  sent  for  captain  Fancier,  and 
having  ordered  his  former  depositions  to  be 
read  to  him,  asked  him  whether  he  had  any 
thing  to  atld  or  retract?    He  affirmed  every 
part  thereof  to  be  true,  and  said  he  had  only 
this  farther  particular  to  add,  that  having' lately 
seen  George  Kelly,  as  he  was  brought  down  to 
the  House  of  Commons ;  he  recollects  that  be 
has  oflen  seen  him  at  the  gaming-tables  with 
Skeene,  and  that  Skeene  and  the  said  Kelly 
were  intimately  acquainted,  as  he  is  able  to 
prove  by  several  witnesses'  of  credit.    Skeene 
oeing  called  in,  and  having  beard  Fancier's  de- 
positions read  orer  to  him,  owned  that  he^as 
acquainted  with  Fancier,  and  had  been  in  com- 
pany with  bim  at  several  of  the  times  and 
places  inentioned  in  the  said  depositions ;  that 
,he  was  taken  prisoner  in  the  Preston  rebellion^ 
but  is  not  related  to  Marr,  nor  has  ever  seen 
Mackintosh  since  he  parted  from  him  at  High- 
gate.    He  owned  he  had  had  general  discoursa  , 
with  Fancier  relating  to  a  plot,  and  that  Fan- 
cier had  asked  him  several  qoeations  about  it, 
to  some  of  which  he  (Skeene)  assented,  and  to 
others  not ;  but  he  denied  his  haviog  told  Fan- 
cier any  farther  particulars  than  were  in  the 
news- papers,  or  m  the  current  report  of  tha 
town.    As  for  instance,  when  Fancier  asked 
bim,  where  the  late  duke  of  Ormond  was  f 
He  told  him  the  news- papers  said  he  was  at 
Corunna ;  but  he  positively  denied  his  having 
ever  mentioned  to  Fancier  any  particular  per- 
sons as  concerned  in  the  conspiracy,  or  any  of 
the  particular  facts  specified  in  his  depositions. 

He  farther  said,  lie  had  reason  to  beliere 
that  Fancier  had  sent  to  him,  since  bis  being  in 
custody,  to  advise  him  to  make  his  escape  ;  for 
that  one  Gerrard  Fitzgerald  having  been  walk- 
ing with  Fancier  in  the  Park,  earner  directly 
from  thence  to  bim,  Skeene,  at  the  messen* 
ger's  house,  and  advised  him  to  make  his 
escape;  though  he  owned  that  Fitzgerald 
made  no  mention  of  Fancier's  having  sent 
him  any  such  advice. 

Fitzgerald  being  sent  for  by  the  oommitte*. 
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owned  be  had  been  lo  see  Skeene,  and  finding 
Dobodv  at  that  time  in  the  house  but  a  woman, 
toid  Skeene,  it  woulil  be  an  easy  matter  for  him 
to  escape;  but  he  cleared  Fancier  from  having 
sent  any  such  intimation  or  advice.  He  farther 
laid,  that  Skeene  told  him  he  did  not  know  but 
ke  might  have  talked  foolishly  to  Pander,  but 
ibat  if  he  bad,  Fancier  was  but  a  single  evi- 
dence, or  to  that  effect. 

The  committee  find,  among  the  papers  re- 
ftrred  to  them,  a  copy  of  the  orders  which 
Arnold  received  from  the  owners  of  the  ship 
Phioeas,  requiring  him  to  follow  the  directions 
of  Roger  Noweli  (Halstead)  during  the  voy- 
^ ;  as  also  an  affidavit,  by  which  it  appears, 
tbat  the  said  Halstead  was  to  visit  the  bishop 
of  Rochester,  and  staid  ap  hour  at  his  house, 
a  few  days  before  his  setting  out  for  Bilboa. 

They  also  find  a  very  remarkable  letter  sent 
to  one  of  the  secretaries  of  state,  by  an  un- 
known hand,  dated  the  12th  of  February, 
1731-32,  and  inclosed  iu  one,  dated  the  3l8t  of 
March;  which  first  appears  to  be  the  letter 
leferred  to  in  one  of  Neynoe's  examinations, 
u  drawn  up  by  Kelly  andbimself,  and  brought 
bock  to  him  corrected,  as  he  befieved,  by  the 
Kshopof  Rochester. 

They  likewise  find  a  paper  taken  in  lord 
North  and  Grey's  study  at  Catlige,  which  con- 
tains several  very  eitraordinary  reasonings  on 
the  nature  of  oaths ;  tending  to  prove,  that  the 
oatbs  to  the  present  government  are  not  obli- 
gatory; and  that  though  the  taking  such 
osdis  is  in  itself  unlawful,  and  a  grievous  sin, 
tt  being  incoosistent  with  prior  oatns  or  obliga- 
lioos;  yet  neither  the  taking  nor  breaking 
them  can  in  strictness  fiUl  under  the  denomi- 
nation of  perjury. 

This  is  the  substance  of  what  the  committee 
kave  been  able  to  collect  from  a  careful  perusal 
of  the  papers  referred  to  them,  and  a  long 
cstminatioQ  of  several  of  the  persons  con- 
fined ;  in  some  of  whose  power  they  have 
Kason  to  believe  it  was  to  have  made  ample 
diseoferies,  if  they  had  been  disposed  to  speak 
the  truth. 

And  though  the  lords  committees  cannot 
Rflect,  without  pity  and  compassion,  on  the 
ttiignided  zeal,  and  wretched  infatuation  of 
those  men,  who  rather  chuse  to  expose  them- 
tdres  to  the  greatest  dangers,  than  to  discover 
the  authors  or  accdraplices  of  their  treasons ; 
thereby  declaring  to  the  world,  that  the  leagues 
«nd  confederacies  of  private  villainy  are  dearer 
>nd  more  sacred  to  them  than  the  strongest  ties 
ud  obligations  of  society ;  yet  the  committee 
make  no  doubt  but  the  matters  contained  in  the 
Iteport  referred  to  them,  and  corroborated  by 
the  result  of  their  present  enquiry,  will  appear 
,  to  your  lordships  so  clearly  made  out,  that  the 
oonspirators,  sooner  or  later,  will  have  leisure 
to  repent  of  the  rash  and  impious  choice  they 
kave  made,  of  being  rather  true  to  one  another, 
than  to  God,  their  consciences,  and  their 
coontry.* 

f  ilaivb  9.    Complaiat  being  made  to  the 


On  April  24,  the  House  (according  to  order) 
took  into  consideration  the  Report  from  the; 
lords  committees,  to  whom  the  Report  and 
original  papers   delivered   by  the    House  of 

House  of  Lords,  "  That  in  a  paragraph  of  the, 
printed  Report  from  the  Committee  appointed 
by  order  of  the  House  of  Commons  to  examine 
Christopher  Layer  and  others,  and  to  whom 
several  papers  and  examinations  laid  before  the 
House,  relating  to  the  conspiracy,  mentioned 
in  bis  majesty 'fr  speech  at  the  opening  the  ses- 
sion to  be  carrying  on  against  his  person  and 
government,  were  referred,  the  lord  Strafford 
and  lord  Kinnoul  are  mentioned  in  the  deposi* 
tion  of  Andrew  Fancier,  that  he  bad  been  told, 
by  one  Skeene  (now  in  custody)  that  the  said, 
lords  knew  of  an  invasion  intended  by  forces 
from  abroad,  and  were  concerned  in  |[he  ma- 
nagement of  the  conspiracy  here." 

And  thereapon  a  motion  being  made,  <<  That 

the  said  Andrew  Fancier  and Skeeoe  be 

immediately  sent  for  to  attend  at  the  bar  of  this 
House:"  af\er  debate  the  question  was  pat, 
Tbat  Andrew  Fancier  and  — —  8keene  be  im- 
mediately sent  for  to  attend  at  the  bar  of  this 
House."  It  was  resolved  in  the  negative. 
Content  29.    Not  content  64. 

"  Dissentient'  * 

<'  1.  Because  the  earl  of  Kinnoul  and  the 
earl  of  Strafiord  having  severally  complained 
to  the  House,  that  they  find  themselves  reflect- 
ed  on  in  a  printed  deposition  of  one  Andrew 
Fancier,  wherein  he  deposeth  that  one  Skeene 
(now  iu  custody)  had  ac<iuainted  him,  among 
other  things,  that  the  said  earls  knew  of  the 
Jate  conspiracy,  and  were  concerned  in  the 
management  of  it  here ;  and  the  said  earls  aU 
ledging,  that  they  did  not  see  by  the  Report, 
in  which  that  deposition  is  found,  tliat  the  said 
Skeene,  though  in  the  bands  oT  the  govern* 
ment,  had  been  so  much  as  questioned  touch- 
ing the  said  hearsay  (which  observation  we 
find  to  be  true)  we  think  it  hijg^hly  reasonable 
to  have  complied  with  the  motion  and  request 
of  the  said  lords,  that  the  said  Fancier  and 
Skeene  might  be  examined  at .  the  bar  of  this 
House  in  relation  to  that  matter  only  ;  the  like 
request,  for  the  better  clearing  the  reputation  of 
any  noble  lord,  when  be  haih  thought  it  un- 
justly aspersed,  having  never  been  denied,  tbat 
we  uiow  of;  but,  on  the  contrary,  it  was,  not 
not  long  since,  granted  in  the  case  of  the  earl  of 
Sunderland,  though  the  examination  vi  hich  he 
thought  reflected  on  his  honour,  was  not  come 
into  print  when  he  made  his  complaint ;  which, 
according  to  our  judgment,  was  not  so  strong  a 
case,  for  granting  the  motion,  as  the  present  is. 
**  2.  Because  the  said  deposition,  as  far  as  it 
is  printed,  containing  nothing  but  what  one  de- 
ponent heard  another  say  (except  as  it  contains 
a  charge  on  Skeene  for  saying  it)  we  think  it 
was  very  natural  and  proper,  as  well  for  .he 
advancement  of  justice,  as  for  the  vindicatioa 
of  the  noble  lords  requesting  it,  to  trace  the 
said  hearsay,  if  possible,  to  the  fbuAtsin  head, 
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CommODS  at  seTenil  oonferences  were  referred ; 
and  who  were  empowered  by  tbis  House  to 
examine  Christopher  Layer,  and  such  other 
persons  as  they  from  time  to  time  should  think 

or  at  least  so  far  as  to  know,  from  the  person 
charqped  with  relatinif  it,  whether  he  would 
deny  his  havings  related  it ;  or  if  not,  whether 
he  would  confess  the  falsity  of  what  be  had  so 
related,  or  undertake  to  make  it  good  by  his 
own  testimony,  or  otherwise. 

*'  3.  We  think  there  could  be  no  inconve 
nience  in  examining,  as  moved,  to  find  whether 
there  was  any,  and  what  foundation  for  this 
hearsay  ;  it  not  being  an  anticipation  of  the 
course  of  justice  (as  examining  a  part  of  the 
evidence  against  any  man,  or  a  part  of  an  ac  • 
CQsation,  would  be)  since  the  swearing  what 
one  man  told  of  a  third  person  is  in  no  sort 
evidence,  either  iu  law  or  reason,  to  support  a^ 
oonriction,  or  eveu  to  ground  an  accusation 
upon,  in  any  form  whatsoever. 

*'  4.  Since  a  mere  hearsay  being  no  evidence 
ip  the  least  degree,  cannot  be  made  a  founda- 
tion for  any  legal  proceeding,  it  is  impoerible 
for  any  noble  lord,  whose  booour  may  be  af' 
fected  by  it,  to  hope  to  clear  himself  on  any 
trial,  or  other  like  opportunity  that  can  be 
given  him  to  make  his  defence ;  and  therefore, 
since  there  is  no  other  method  that  we  can 
think  of,  so  proper  or  effectual,  in  our  opinions, 
as  an  examination  of  the  nature  of  that  moved 
for,  we  think  it  ought  to  have  been  ordered  ; 
and  that  every  nobfe  lord  may  oossibty,  in  time, 
be  hurt  by  the  consequence  or  this  precedent. 

**  5.  We  cannot  think  that  the  examining,  as 
moved  for,  into  this  hearsay  only,  could  have 
made  any  difference  with  the  other  House,  since 
it  is  inconceivable  by  us,  that  any  nnmber  of 
gentlemen,  who  may  have  by  accident  (tor  we 
hope  it  is  no  otherwise)  in  setting  forth  the  de- 
position of  Fancier  as  a  charge  against  Skeeoe, 
happened  to  asperse  the  reputation  of  some  of 
the  peers  of  the  realm,  could  resent  either  that 
these  lords  should  desire,  or  the  House  permit 
them  to  dear  themselves  as  soon  and  as  effec- 
tually as  possible  of  that  hetLnsLY,"'— (Signed,) 
Strafford,  Aylesford,  Poulett,   Bristol, 
fiathurst,   ^rsdale,    Willougbby   de 
Broke,    Litchfield,  Fran.    Cestriens', 
Guilford,  Anglesea,  Foley,  Exeter,  Cow- 
per,  Berkeley  of  Stratton,  Compton, 
Osborne,     Arundelt,    Graven,    Brace> 
Hay,  Uxbridge^  Weston,  Bingley." 

March  31.  Complaint  was  made  to  the 
Bouse  by  the  earls  of  Scarsdale,  Strafford. 
Cowper ;  the  lords  Craven,  Gower,  Bathurs^ 
and  Bingley,  That  in  tbd  examinations  of 
Christopher  Layer,  in  the  printed  appendixes 
referred  to  in  the  Report  from  the  committee 
appointed  by  the  House  of  Comnoons  to  exa- 
mine Christopher  Layer  and  others,  it  is  set 
forth,  Xhiit  one  John  PIdnkett  told  him  the 
said  Layer,  that  the  said  lords  were  of  a  club 
or  meeting  called,  in  some  of  the  said  Plun- 
fcett's  lettersi  Borford's  dab.     The  said  lords 


proper:  and  the  said  Report  being  read,  it  is 
fesolved  by  the  Lords  spiritual  and  tempwsl 
in  parliament  assembled,  that  this  House  is 
fully  satTsfied  and  convinced,  that  a  detestable 

severally  declared  the  same  to  be  fiilse  and 
groundless ;  and 

Earl  Cowper  in  particular  complained.  That 
little  regard  had  been  shewn  to  divers  members 
of  that  illustrious  and  noble  assembly,  whose 
honour  and  reputation  had  been  attacked,  by 
being  mentioned  in  the  Report  fi'om  the  secret 
Committee  of  the  House  of  Commons,  being 
represented,  upon  mere  hearsay,  as  privy  to 
treasonable  designs  against  the  government. 
That  tor  his  own  part,  as  the  late  queen  Anne» 
of  glorious  and  immortal  memory,  had  thought 
fit  to  raise  him  to  the  dignity  of  a  peer,  how  un- 
worthy soever  he  was  of  that  honour,  he  thought 
it  a  duty  incumbeut  upon  him,  to  defend  the 
rights  and  privileges  of  the  peerage  of  England, 
which  they  held  by  the  fundamental  laws  of  the 
land,  and  were  confirmed  to  them  by  Magna 
Charta.    That  after  having,  on  so  many  oc- 
casions, and  in  the  most  difficult  times,  given 
undoubted  proofs  of  his  hearty  zeal  and  affectioa 
fdr  the  Protestant  succession,  and  of  bis  at- 
tachment to  his  majesty's  person  and  govern- 
ment, he  had  just  reason  to  be  offended,  to  see 
his  name  bandied  about  in  a  list  of  a  chimerical 
club  of  disaffected  person,  printed  in  the  said 
Report,  on  the  bare  hearsay  of  an  infamous 
person,  notoriously  guilty  of  prevarication ;  and 
who,  in  the  opinion  even  of  the  secret  commit- 
tee, in  order  to  matrnify  the  number  of  the  Pre- 
tender's friends,  did,  in  several  lists,  insert  the 
nam^  of  persons  as  well  affected  to  the  Pre- 
tender's service,  without  having  the  least  autho- 
rity for  so  doing ;  which  alone  was  sufficient  to 
S've  an  air  of  fiction  to  the  whole  conspiracy, 
ereupon  his  lordship  moved,  **  That  John 
Plunkett,  now  in  custooy,  being  the  person  who. 
Layer  says,  in  one  or  more  of  bis  examinations, 
told    him,  that  several  lords  of  parliament, 
therein  named,  were  of  a  club  or  meeting  call- 
ed in  some  of  the  said  John  Plunkett's  fetters, 
Burford's  club,  be  forthwith  brought  to  the 
bar  of  this  House,  to  be  examined  touching  the 
Mud  matter  only;'' — ^Tbis   motion  being  se^ 
conded, 

Lord  Townshend  said,  he  was  extrpmelfr 
sorry  to'find  bis  lordship  should  lay  so  mo(» 
stress,  and  so  highly  resent  his  being  men- 
tioned in  the  Report ;  that  his  lordship's  name 
with  several  others,  being  part  of  an  examina- 
tion, it  was  absolutely  necessary  it  should  be 
mentioned ;  that  at  the  same  time,  the  com- 
mittee had  declared,  they  were  entirely  satis- 
fied of  his  lordship's  innocence,  so  that  his  lord- 
ship's reputation  could  not  have  suffered  apoa 
that  account  But,  that  on  the  other  hand,  he 
was  much  surprized  io  find  that  a  noble  peer, 
whose  abilities  and  merit  had  justh^  so  great 
weight  in  tKat  illustrious  assembly,  snoold  upon- 
a  trivial  circumstance,  ridicule  as  a  fiction,  a 
horrid  and  execrable  conspiracy,  supported  by: 
so  many  ooncorring  prooib  as  amounted  ta  a 
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•ndvidccd  conspiracy  has  been  formed  and 
carried  oo,  for  solicitinflr  a  foreigp  force  to 
iorade  these  kiogfdoms,  tor  raisiogf  a  rebellion, 
aodiDcitiog  insurreclionsin  Lond^^  and  dirers 

dcmooitratjon ;  and  from  a  fake,  trifling  par- 
licBlar,  infer,  that  no  part  of  it  waa  true. 

I4>rd  Bathunt  answered  the  lord  Tomis- 
bead,  and  was  sanported  by  the  lord  Craven, 
aiid  the  earl  of  Kinool,  who  insinoated  as  if 
the  main  drift  of  the  plot  was  a  base  contrir- 
aace  of  their  enemies,  to  blast  their  honour  and 
lepotation,  and  to  render  the  best  patriots  ose- 
loB  to  their  oountrv,  by  making  them  ob- 
ooxioos.  The  earl  of  Strafford  having  express- 
ed bit  just  resentment  with  more  warmth  than 
tberest, 

Lord  Cudogan  said  thereapon.  That  for  his 
own  part,  though  his  name  was  often  mention- 
d  in  the  Report,  he  never  troubled  himself 
^sbsut  it ;  but,  in  his  opinion,  there  was  reason 
to  believe  some  people  were  sore,  wbeo  they 
wioched  so  much  at  the  least  touch. 

The  Earl  of  Strafford  repelled  this  reflection, 
with  a  great  deal  of  vivacity,  and  said.  He  was 
»  wbde  and  sound  as  any  in  that  illustrious 
anembly  ;  but  as  he  had  the  honour  to  have 
nioie  ancient  noble  blood  running  in  fak 
vans,  than  some  others,  so,  be  hoped,  be 
■ugbt  be  allowed  to  express  a  more  than  ordU 
ttry  resentment  against  insults  offered  to  the 
peerage. 

The  motion  was  negatived  by  81  against  S6. 
«  DissoDtient' 

"  And  for  reasons,  we  refer  to  those  entered 
fa  a  protestation  made  on  the  Qtk  day  of  this 
iastantBlarcl),  to  a  Resolution  of  the  like  na- 
ture:  C5^n€</,^  Scarsdale,  Cowper,' Bingley, 
fiathurst,  Dartmouth,   Gower,   Straf- 
ford, Craven,  Litchfield,  Poulett,  Guil- 
ibrd,    Montjoy,  Weston,  Hay,  Foley, 
Aylesford,  Compton,  Uxbridge,  Exe- 
ter." 


The  following  Declarations  wene  published 
iWot  this  time. 

1%e  DlCLARATION  of  WlLLIAM  EaEL  CoWPER, 

shewing,  that  the  matters  contained  in 
some  Hear-says,  relating  to  him,  in  the 
Examinations  of  Christopher  Layer,  are 
fahe  and  groundless. 

"  Though  hear-say  does  not  affect  any  one, 
either  in  kw  or  reason,  yet  it  deserves  contra- 
jfictioa,  where  the  truth  will  bear  it,  especially 
if  printed :  and  therefore  finding  that  Layer  in 
bii  enminatiotts  of  the  i9tb  of  January  and 
4tb  of  February  last,  hath  said,  that  one  Plun- 
^  told  him,  (as  explaining  what  was  meant 
by  *BBrford*s dub')  that  kird  Orrery  was  chair- 
unn ;  and  that  lord  Cowper,  and  seven  other 
Ms,  and  six  commoners,  named,  were  of  that 
W;  and  that  this  club  met  monthly,  w  be, 
uyev,  thooffht,  at  one  another's  houses :  and 
notdonbting but  my  averment  will  be  believed 
**we  any  bear-say,  especially  from  one  in 
layer's  uA  eisnunHtaacei  ^  1  d»  hereby  de- 


other  parts  of  Great  Britain,  and  even  for 
laying  violent  hands  on  the  sacred  person  of 
his  ooajesty,  and  on  his  royal  highness  the 
prince  of  Wales,  in  order  to  destroy  our  religion 

dare  and  affirm  upon  my  honour,  That  I  do 
not  know,  or  believe,  and  never  heard  before 
the  said  examinations  were  talked  of,  that  there 
was  any  such  club  or  meeting :  that  as  to  three 
of  the  commoners  named,  viz.  sir  H.  Goring, 
Mr.  Dawkins,  and  Mr.  Shippen,  I  do  not  know 
them  so  much  as  by  sight:  and  as  for  twooC 
the  remaining  three  commoners,  viz.  sir  Con- 
stantine  Phipps  and  general  Webb,  I  have  not 
been  in  their,  or  either  of  thdr  companies  at  any 
time  within  sixteen  years  last  past :  and  as  to 
the  lords,  I  never  met  them,  or  any  of  them, 
but  eitlier  accidentally  on  visits  of  ceremony, 
or  in  the  time  of  parliament,  and  that  with 
other  lords  on  the  business  of  parliament  only  s 
and  for  one  of  the  said  commoners,  whom  I  ant 
acquainted  with,  viz.  Mr.  Hotcheson,  I  never 
once  was  at  any  meeting  with  him  together 
with  any  of  the  said  lords  or  commoners.  And 
whereas  Layer  in  his  examination  of  the  19th 
of  September  last,  said.  That  lord  Orrery  told 
him  that  lord  Cowper  told  him  (lord  Orrery) 
that  too  tones  and  90  grumUetonians,  would 
try  their  last  effort  in  the  House  of  Commons  ; 
and  in  another  examination  of  the  gist  of  the 
same  month.  Layer  repeats  the  same,  except 
that  he  uses  the  words,  angry  wbigs,  instead 
of  the  word  grumbletonians :  I  do  hereby  de<^ 
elare,  and  affirm  upon  my  honour,  that  I  never 
said  so  to  lord  Orrery,  nor  to  that  effect,  nor 
any  thing  like  it:  and  1  do  therefore  verily 
believe  that  lofrd  Orrery  never  said  that  I  did. 

•*  Cowper." 

A  Declaration  signed  by  Archibald  Hutche* 
SON,  esq.  and  given  to  several  of  his  aC'i 
qoaintance,  soon  afler  he  had  perused  the 
Examination  of  Christopher  Layer  In  the 
Appendix  to  the  Report  of  the  Secret  Com- 
mittee, in  which  Layer  has  made  mention 
of  his  name,  as  one  of  Burford's  Club  ; 
which  the  said  Layer,  in  his  Examinations 
saith,he  wastoldbyonePlunkett.  March 
4, 1733. 

<<  Having  read  part  of  the  Examination  of 
Layer  of  the  19th  of  January  and  4th  of  Fe- 
bruary last,  in  the  Appendix  to  the  Report  of 
the  Secret  Committee,  in  which  Layer  is  men- 
tioned to  have  said.  That  4>ne  Pluokett  told 
him,  as  explaining  what  Wcis  meant  by  <  Bur- 
ford's  dub,'  that  lord  Orrerv  was  chairman,  and 
that  this  club  met  monthly,  at  one  another's 
houses,  as  Layer  thought ;  and  that  Plunkett 
told  him,^hat  there  were  eight  other  lords  and 
six  commoners  (whose  names  he  mentions; 
and  mine  as  one  of  them)  of  that  club ;  1  do 
hereby  declare,  upon  the  honour  of  a  gentle- 
man. That  I  do  not  know,  or  believe,  that  there 
was  a  club  or  meeting  of  any  of  the  lords  or 
gentlemen  mentioned  in  the  said  examination^ 
ner  have  I  ever  heard  of.  any  meeting  where 
lonLOneiy  was  present,  except  fhat  w^h  was 
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and  happy  constitution,  bj  placiog  a  Popish 
Pretender  on  the  throne. 

Ordered,  By  the  Lords  spiritaal  and  tem- 
poral  in  parliament  assembled,  that  the  thanks 
of  this  House  be  given  by  the  lord  chaooellor, 
to  the  said  lords  committeca,  for  their  having 
discharged  the  trust  in  them  reposed  with  great 
exactness,  care,  fideli^,  aod  candour.  There- 
upon, 

The  lord  chancellor  addressing  himself  to 
the  Lords  of  the  said  committee,  gave  them 
the  thanks  of  the  House  in  the  following 
words : 

My  lords  who  were  of  the  committee ; 

1  am  commanded  by  the  House  to  g^ve  your 
lordships  the  thanks  of  this  House,  for  your 
baviog  discharged  the  trust  reposed  in  you 
with  great  exactness,  care,  fidelity  and  can- 
ilour. 

My  lords ;  The  trust  was  as  great  as  ever 
was  reposed  by  this  House  in  any  of  ita  mem- 
bers. The  subject  matter  of  your  enquiry,  a 
conspiracy  the  most  dangerous  as  well  as  de- 
testable, big  with  misch^fs  of  all  kinds,  and 
destructive  of  every  thing  that  is  valuable 
amongst  us  ;  carried  on  and  managed  in  a  new 
devised  method  with  the  utmost  cunning  as 
well  as  wickedness,  and  covered  with  all  the 
disguises  the  most  artful  dexterity  could  con- 
trive :  and  which  therefore  required  the  greats 
est  penetration  and  skill  to  lay  open.  And  the 
papers,  some  of  them  of  such  a  nature,  that 
It  ^ta  thought  fit  to  refer  them-  to  your  lord- 
ships, locked  up  as  they  were,  without  reading 
them  in  the  House. 

My  kirds ;  Your  lordships  have  fully  an- 

carried  on  in  the  two  last  sessions  of  parlia- 
ment, when  lord  Orrery,  and  several  loras  and 
gentlemen  (not  mentioned  in  Layer's  exami- 
nation) met  weekly,  and  I  believe  with  great 
innocence,  dined  at  one  another's  bouses;  and 
I  do  further  affirm.  That  even  on  accidental 
visits,  I  have  seldom  met  together  any  two  of 
the  lords  and  commoners  so  mentioned  in 
Xiayer's  examination :  that  there  are  two  of 
these  commoners  (sir  Henry  Goring  and  Mr. 
Dawkins)  whose  faces  I  do  not  know ;  and  two 
others  (general  Webb  and  sir  Constantine 
Pbipps)  between  wboqi  and  me  there  hath  not 
been  for  fifteen  years  last  psssed,  the  inter- 
oourse  even  of  ceremonial  visits ;  and  between 
me  and  the  fifth  commoner  (Mr.  Shippen)  but 
Terv  seldom :  that  there  are  three  of  those 
lords  (Scarsdale,  Craven,  Gower)  with  whom  I 
have  very  little  acqnaintance ;  a  fourth  Herd 
Bingley)  whom  i  have  never  met  any  where 
but  in  visits  to  others;  or  in  public  places; 
l^nd  a  fifth  (the  bishop  of  Rochester)  in  whose 
company  I  have  been  but  twice  in  three  years 
time.  I  mention  this  to  shew  the  notorious 
falshood  of  Layer's  hearsay  evidence  of  *  Bur- 
lord's  club,'  an  appellation  I  never  heard  of 
until  some  time  after  the  appointment  of  the 
Secret  Committee*        Asca.  HurcofisoN.'* 


swered  the  expectations  the  House  entertained, 
when  they  pitched  upon  you  for  this  trust. 

Your  application  in  going  through  so  many 
papers  of  affected  and  studied  obscurity  ;  your 
candour  and  exactness  in  examiniojr  the  per- 
sons concerned,  or  any  way  capable  of  giving 
any  satisfaction,  and  in  representing  what  they 
said ;  the  accuracy  and  judgment  of  your 
remarks,  the  light  ^uu  have  so  happily  given 
to  several  passages  in  the  Report  of  llie  com* 
mittee  of  the  Commons,  which,  though  in 
themseUes  just,  were  yet  liable  to  cavils,  by 
such  as  were  loth  to  have  the  truth  found  out, 
u^ve,  I  dare  say,  a  sensible  pleasure  to  every 
lord  here  that  has  heani  your  Report  read,  and 
finds  himself  thereby  enabled  to  form  a  jud{(- 
ment  with  so  entire  satisfaction  to  himself, 
concerning  this  abominable  work  of  darkness, 
iivbich  the  actors  have  endeavoured  to  surround 
with  impenetrable  obsdirity. 

This  noble  pleasure  of  seeing  the  truth,  not- 
withstanding so  many  contrivances  to  bide  it, 
and  of  beio^  thereby  enabled  to  come  to  right 
resolutions  m  a  matter  of  such  importance, 
baa  very  natnrally  and  agreeably  broke  out 
into  so  unanimous  a  resolution  of  returning 
the  thanks  of  this  House  to  your  lordships,  to 
whom  they  so  much  owe  it.     And  in  obedi- 
ence to  the<r  commands,  I  do,  with  particular 
pleasure,  give  your  lordships  the  thanks  of 
this  House,  for  your  having  discharged  the 
trust  in  your  lordships  reposed  with  great  ex-« 
actness,  care,  fidelity,  and  candour. 


Proceedings  as  to  Plunkett. 

On  the  5th  of  April  the  Bill  against  Plun- 
kett was  brought  up  from  the  Commons,  was 
read  a  first  time,  and  ordered  to  be  read  a  second 
time  on  the  86th.  It  was  also'  ordered,  that  a 
copy  of  it  should  be  forthwith  sent  to  Plunkett ; 
that  he  should  be  allowed  |ien,  ink,  and  paper ; 
that  it  should  be  intimated  to  him,  that  upon 
application  to  the  House,  he  might  have  coun- 
sel and  a  solicitor  assigned  to  assist  in  hiade* 
fence ;  and  that  he  should  be  brought  to  tha 
bar  on  the  36th. 

On  the  8th,  the  lord  chancellor  acquainted 
the  House,  <<That  he  had  received  a  letter, 
subscribed  Jos.  Plunkett,*  signifying.  That 
intimation  was  g^ven  him,  on  Friday  night  last, 
that  upon  application  to  the  House,  he  may  have 
counsel  ana  solicitor  assigned  him  ;  for  which 
he  returns  his  hearty  thanks  to  the  House  of 
Peers :  and  as  he  has  not  wherewith  to  fee  e 
counsel,  he  desires  to  have  Mr.  Thidam,  in 
Elm -court,  in  the  Temple,  or  Mr.  Barnard 
Carrol,  near  the  Library,  as  a  solicitCHr,  to  come 
to  receive  bis  instructions  in  private,  and  leave 
to  summon  such  witnesses  as  he  ahall  find  ne- 
cessary, and  advise  with  counsel,  if  need  be." 

It  is-ordered,  That  the  said Thidam  be, 

and  is  hereby,  assigned  solicitor  for  the  said 
Plunkett  accordingly. 

*  So  in  th«  printed  JotinuJ« 
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Tbe  Hoiweb^Dg  moved,  <*  That  John  PIud- 
kett  be  forthwith  committed  la  tbe  Tower  of 
Loodoo :" 

And  a  qaestion  being  stated  tbereopou :  ader 
debate; 

Tbe  previous  qaestion  was  put,  "  Whether 
tbe  said  question  shall  be  now  put," — It  was 
resolved  iu  tbe  negative. 

Oothe  lOth,  certain  witnesses  on  behalf  of 
tbe  fiiJl  against  Plunkett,  were  ordered  to 
tttend. 

Oo  the  22nd  a  petition  of  John  Plunkett, 
prisoner  in  the  Tower,  complaining  that  cer- 
tain monies  were  taken  from  biro  at  the  time 
of  bis  being  searched.  This  petition  was  or- 
dered Co  lie  on  the  table. 

On  tbe  next  day  lord  viscount  Townshend 
acquainted  tbe  House,  ^<  That  he  and  tbe  lord 
Carteret  had  made  inquiry  into  the  matter  of 
tbe  complaint  contained  in  the  petition  of  John 
Ptuokett,  which  was  yesterday  ordered  to  lie 
on  tbe  table." 

And  it  appearing  to  the  House,  **  That  an 
aceoropt  was  kept  of  the  money  found  in  the 
nid  Plunkett's  possession  when  first  taken  into 
custody ;  and  that  tbe  same  is  returned  to  him ; 
lad  would  have  been  so  sooner,  had  he  made 
application  for  it  :*'  and  thereypon  it  was'  or- 
dered that  tbe  said  petition  should  be  rejected. 

On  tbe  24th,  Plunkett  presented  a  petition 
pricing  that ^ the  second  reading  of  the  Bill 
against  him  might  be  postponed,  as  counsel 
were  unwilling  to  undertake  his  defence  by 
reason  of  the  shortness  of  the  time  allowed  fur 
tbe  same :  which  petition  was  rejected. 

On  the  same  day,  witnesses  were  ordered  to 
attend  on  Plunkett's  Bill,  on  the  sath ;  and  tlie 
constable  of  the  Tower  was  ordered  to  bring 
Plonkett  to  the  bar  on  the  same  day.  And  or- 
der was  given  for  certain  regulations  respect- 
ng  tbe  trial. 

26th.  Certain  witnesses  were  ordered  to  at^ 
tend  immediately  on  Plunkett's  Bill. 

Plankett  was  brought  to  the  bar. 

The  counsel  having  opened  the  nature  of  the 
Bill,  and  the  evidence  to  prove  tbe  allegations 
in  tbe  preamble  thereof;  proceeded  to  toe  pro- 
duction of  their  evidence :  in  the  eoorse  of 
which,  they  offered  several  extracts  out  of 
sereral  original  letters  written  by  the  king's 
Bioisters  abroad,  and  others,  to  the  secretaries 
of  state  here,  to  prove  the  allegations  in  the 
flrat  part  of  Ibe  preamble  of  the  Bill,  which  re- 
citea  a  detestable  conspiracy  against  bis  majes- 
ty ^  person  and  jfovernment. 

And  an  objection  being  made  to  the  reading 
tbe  said  extracts : 

Tbe  House  took  into  consideration,  whether 
the  said  extracts  should  be  allowed  to  be  read  as 
cridence. 

And  it  being  proposed,  <*  That  the  originail 
letters  might  be  produced :" 

The  lora  viscount  Townshend  and  the  lord 
Carteret  informed  the  House,  **  That  the  said 
extracts  were  part  of  the  papers  which  had  been 
laid  before  the  House  of  Commons,  and  deli- 
vered by  the  Commons  to  this  House ;  and 


that  the  original  letters  from  which  they  wera 
transcribed  contained  several  particulars  which 
it  is  not  consistent  with  the  safety  of  the  public 
to  divulge." 

And  the  same  thing  was  declared  concerning 
the  nature  of  the  others,  by  several  of  theiord» 
committees,  to  whom  the  Report  and  original 
pa|)ers,  delivered  by  the  House  of  Commons  at 
several  conferences,  were  referred;  who  in- 
formed the  House,  *<  That  the  said  original 
letters  liad  been  laid  before  them." 

And  the  counsel  being  again  called  in  ;  and 
asked,  <<  What  other  extracts  they  intended  to 
offer  in  evidence?" 

And  informing  the  House,  <<  They  intended 
not  to  offer  any  extracts,  but  what  were  attest- 
ed by  the  secretaries  of  state,  and  are  printed  in 
the  appendix  to  tiie  Report  of  the  committee  of 
the  House  of  Commons,  appointed  to  examine 
Christopher  Layer  and  others:"  And  then 
withdrawing: 

8ome  of  the  said  lords  committees  gave  tbe 
House  an  account  of  their  having  examined  the 
said  extracts  with  the  said  original  letters;  and 
found  the  same  to  agree. 

And,  af^r  debate,  a  question  was  proposed, 
<'  That  the  opinion  of  the  judges  be  asked, 
whether  extracts  out  of  letters,  written  by  the 
king's  ministers  abroad,  and  others,  to  the  se- 
cretaries of  state  here,  attested  by  the  secre- 
taries of  state,  and  examined  by  the  lords  of 
the  committee,  and  found  to  agree  with  the  ori- 
ginals, offered  to  be  produced  to  prove  the  first 
part  of  the  preamble  of  the  Bill,  which  recites  a 
detestable  conspiracy,  for  the  purposes  in  the 
Bill,  could  be  read  as  evidence  in  the  courts 
below,  in  any  prosecution  against  John  Plun- 
kett ?" 

And  exception  being  taken  to  some  words  in 
the  said  question :  and  the  question  being  put, 
'<  Whether  these  words,  [attested  by  the  secre- 
taries of  state,  and  examined  by  the  lords  of  the 
committee,  and  found  to  agree  with  the  origi- 
pals,]  shall  stand  part  of  the  question  P"— It 
was  resolved  in  the  affirmative. 

Then  it  was  proposed,  <'  That  these  words,'' 
[which  originals  are  yet  extant,  and  remain  in 
the  hands  of  the  secretaries  of  state,  but  con- 
tain particulars  which  it  is  not  consistent  with 
the  safety  of  the  public  to  divulge,  as  bath 
been  affirmed  to  this  House  by  two  secretaries 
of  state  and  the  lords  committees,]  *'  should 
be  made  part  of  tbe  question." 

It  was  agreed  to  by  the  House. 

Then  the  question  was  put,  *^  That  the  opi- 
nion of  the  judges  be  asked,  Whether  extracts 
out  of  letters  written  by  the  king's  ministers 
abroad,  and  others,  to  the  secretaries  of  state 
here,  attested  by  the  secretaries  of  state,  and 
examined  by  the  lords  of  the  committee,  and 
found  to  agree  with  the  originals ;  which  ori* 
gioals  are  yet  extant,  and  remain  in  the  hands 
of  the  secretaries  of  state,  but  contain  particu- 
lars which  it  is  not  consistent  with  the  safety  of 
the  public  to  divulge,  as  hath  been  affirmed  to 
this  House  by  two  secretaries  of  state  and  the 
lords  cominittees,  offered  to  be  produced  ts 
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prove  the  first  part  of  the  preAmble  of  the  Sill, 
which  recites  a  detestable  conspiracy,  for  the 
purposes  in  the  Bill,  could  be  read  as  evidence 
in  the  courts  beloW|  in  any  prosecution  against 
John  Piunkett  ?" 
And  it  was  resolved  in  the  negative. 

**  Dissentient.  -«—  Cardigan,  Anglesey, 
Scarsilale,  Bruce,  Graven,  Guilford, 
Ay  lestbrd,  Gower,  Lechiuere,  Uxbridge, 
Poulett,  LitcbHeld,  Berkelev  of  Strat- 
ton,  Fran.  Cestriens',  Brooke,  Exeter, 
Foley,  Compton,  Bathnrst,  Weston, 
I>arttnoath,  nilloughby  de Broke,  Ma- 
sham." 

Then  a  motion  was  made,  and  the  qnestion 
was  put,  <<  Whether  the  said  extracts  shall  be 
Kad,  in  proof  of  the  allegations  in  the  pream- 
ble of  the  said  Bill,"— It  was  resolved  in  the 
Affirmative. 

«( Dissentient.  ^-—  Strafford,  Scarsdale, 
Craven,  Aylesford,  Cardigan,  Poulett, 
Bruce,  Oxbridge,  Lech  mere,  Fran. 
Cestriens',  Berkeley  of  Siratton,  Angle- 
sey, Bathnrst,  Foley,  Litchfield,  Guil- 
ford, Weston,  Gower,  Compton,  Brooke, 
Dartmouth,  Willonghby  de  Broke,  Ma- 
sham,  Exeter. 

The  counsel  for  the  Bill  offered,  in  fkrther 
proof  of  the  conspiracy  in  general,  an  exami- 
nation of  Philip  Neynoe,  since  decMsed,  before 
some  lords  of  the  council. 

And  an  objection  being  made  to  the  reading 
thereof ;  and  some  proofs  being  heard  concern- 
ing the  same:  and  a  question  being  stated, 
**  That  the  examination  of  Philip  Neynoe,  since 
deceased,  before  some  of  the  lords  of  the  coun- 
cil, in  farther  proof  of  the  conspiracy  in  general, 
the  words  following, '  but  not  taken  upon  oath, 
*  nor  signed  by  him,*  were  proposed  to  be  in- 
serted after  the  words  '  lords  of  the  council,'  " 

And  the  question  being  put,  ^*  Whether  those 
words  shall  be  made  part  of  the  question," — It 
was  resolved  in  the  negative. 

<*  Dissentient.  — ^  Strafford,  Scarsdale, 
Anglesey,  Cardigan,  Aylesford,  Bruce, 
Gower,  Foley,  Craven,  Litchfield, 
Brooke,  Dartmouth,  Compton,  Poulett, 
Willonghby  de  Broke,  Fran.  Cestriens', 
Exeter,  Masham,  Weston,  Uxbridge." 

Then  the  question  was  put,  "  Whether  the 
examination  of  Philip  Neynoe,  since  deceased, 
shall  be  read  in  proor  of  the  conspiracy  in  ge- 
neral,"— It  was  resolved  in  the  affirmative. 

*<  Dissentient^—- Scarsdale,  Gower,  Car- 
digan, Anglesey,  Strafford,  Dartmouth, 
Aylesford,  Brooke,  Foley,  Bruce,  Wil- 
lougbby  de  Broke,  Exeter,  Litchfield, 
Weston,  Poulett,  Compton,  Masham, 
Uxbridge,  Fran.  Cestriens',  Craven." 

The  counsel  for  the  Bill  offered  in  evidence 
the  copies  of  three  letters,  which  were  made 
«p  in  a  packet,  and  sent  enclosed  in  a  letter, 
dated  Apnl  12S,  172^,  directed,  «<  i  Mr.  Gor- 


don lefils,  banqoier  ^  Bonlogne ;"  one  directed 
.  to  Mr.  Chivers,  dated  April  SO,  17S3,  snb- 
scribed  *'  T.  Jones ;"  the  second  to  Mr.  Mus- 
mve,  dated  April  SO,  179S,  subscribed  «<  T. 
Illiflgton ;"  and  the  third  to  Mr.  Jackson,  dated 
A\fn\  SO,  17SS,  and  subscribed  "  1378,"  con- 
tamine  several  passages  in  cypher. 

And  Robert  Clarke  and  Peter  Tbouvois  were 
examined,  upon  oath,  as  to  their  taking  the 
said  copies  from  the  original   letters,  which 
rwere  stopped  at  the  post-office,  and  when  co- 
pied, were  forwarded  as  directed. 

An  elation  was  made  to  the  reading  the 
said  copies After  debate ; 

The  question  was  put,  *<  Whether  the  said 
copies  of  the  said  letters  shall  be  read," — It 
was  resolved  in  the  affirmative. 

April  tr.  The  prisoner  was  directed  to  pro- 
ceed in  bis  defence. 

Who  alleged,  "That  be  was  not  hesrd  at 
the  House  of  Commons  against  the  said  Bill ; 
and  that  therefore  the  proceedings  against  him 
there  were  irregular;"  and  prayed,  "That 
Charies  Hilton,  esq.  may  be  assigned  his  coun* 
sel,  to  awist  him  in  his  defence." 

It  was  ordered,  That  the  said  Charles  Hil- 
ton be  assigned  the  prisoner's  counsel,  as  de^ 
sired. 

Who  attending,  was  called  in  and  acqnainted 
therewith. 

And  then  informed  the  House,  *<  That  be  is 
altogether  unacquainted  with  the  merits  of  the 
cause ;  but  comes  prepared  to  speak  to  one 
point  only,  viz.  that  the  proceedings  in  the  House 
of  Commons  were  irregular." 

Whereupon  the  lord  chancellor  acquainted 
him,  '<  That  if  he  had  any  thing  else  to  offer 
ID  the  prisoner's  defence,  ne  might  now  pro* 
ceeil ;  but  that  he  was  not  to  otgect  to  the  pro- 
ceedings of  the  House  of  Commons." 

But  he  acquainted  the  House,  **  That  he  wti 
unprepared  to  speak  to  any  other  point.'* 

The  prisoner  was  directed  to  proceed :  and 
after  a  witness  on  his  behalf  had  been  exa- 
mined, the  lord  chancellor,  by  the  direction  of 
the  House,  acquainted  the  counsel  and  tiie  prii- 
soner,  «*  That  if  the  prisoner  has  any  observa- 
tions to  make  on  the  evidence  produced  by  the 
counsel  for  the  Bill,  as  being  weak  or  notafieet- 
log  him,  he  is  at  liberty  to  object  thereto ;  and 
that  his  solicitor  may  exnbiin  any  thing  for 
him,  and  otherwise  assist  nim :  but  that  it  is 
peremptorily  expected  he  should  proceed ;  and 
that  be  is  to  state  what  lacts  he  calls  wit- 
nesses to." 

Farther  evidence  for  the  prisoner  was  exa- 
mined, and  the  prisoner  desiring  further  time 
to  produce  his  i^itnesses,  and  to  remark  on  the 
evidence : 

And  a  motion  being  made,  '*  That  the  for* 
ther  consideration  of  the  Bill  entitled,  *  An  Ael 
*to  inflict  pains  and  penalties  on  John  Pluokett, 
be  adjourned  till  Monday  next,  at  ten  o'clock." 
— It  was  upon  the  question,  resolved  in  the  n^, 
gative^ 
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And  die  {trisoner  was  directed  to  proceed. 

ksA  the  prisoner  httving  gone  tnrough  his 
evideooe,  sod  he  and  bis  solicitor  haring  been 
fidly  beard,  the  coonael  for  the  Bill  were  heard 
ii  reply,  and  examined  evidence  in  support  of 
the  cotracter  of  certain  witnesses  on  behalf  of 
the  Bill. 

*  And  caotain  Marcellus  Laroon  was  examined, 
tDproreDeadrtsed  the  prisoner  to  make  his 
mooein  the  Hoose  of  Commons ;  and  offered 
to  write  a  petition  for  him  for  that  purpose,  and 
tint  the  prisoner  declined  it. 

Then  the  said  Bill  was  read  a  second  timci 
b  the  presence  of  the  prisoner. 

And  he  being  asked,  **  If  be  had  any  thing 
i«th«r  to  offer  ?"  answered,  **  That  he  con- 
odred  the  said  Bill  to  be  too  general,  and  can 
rnike  DO  proper  defence." 

Thereupon  the  counsel  were  directed  to 
vtlhdraw ;  and  the  prisoner  was  taken  from 
the  bar. 

It  is  ordered.  That  the  said  John  Plunkett 
heremaDded  to  the  To^ver  of  Loudon. 

Aod  it  was  resolved,  That  the  Bill  be  read 
the  third  time  on  the  d9ih  ;  aod  it  was  ordered, 
That  the  judges  do  then  attend. 

On  the  99th,  the  Bill  being  read  a  third  time. 

It  is  ordered,  That  the  opinion  of  the  judges 
he  sifced,  «  Whether,  if  John  Plunkett  shall, 
sHer  the  passiaig  of  this  Bill,  he  indicted  for  the 
treasons  with  which  he  stands  charged  in  this 
fiill,  he  can  plead  this  act  in  bar  of  such  indict- 
meat?" 

And  thereupon  the  lord  chief  justice  of  the 
ceoitof  King^a-bench,  in  the  name  of  all  the 
jsdges  who  bad  consulted  together,  delivered 
their  oaaoinous  opinion,  <*  That,  if  the  said 
Bin  should  pass  into  a  law,  he  may  plead  the 
nme  in  bar  of  such  indictment." 

Then  a  motion  was  made,  and  the  question 
was  pat,  "  That  the  opinion  of  the  judges  be 
•deed,  Whether,  if  one  witness  proving- an  overt 
•ctofhigh  treason  to  be  done  by  John  Plunkett, 
end  another  witness  proving  a  letter  to  be  his 
hand,  which  if  written  by  him,  amounts  to  ano- 
ther overt  act  of  the  same  treason,  make  two 
tol  witnesses  to  prove  John  Plunkett  guilty 
«  high  treason." — It  was  resohed  in  the 
Mgative. 

And,  after  long  debate  the  question  was  put, 
"'Whether  this  Bill  shall  pass," — It  was  re- 
iobed  in  the  affirmative,  by  87  against  34. 

"  Dissentient. 
"  1st,  Because  Bills  of  this  nature,  as  we 
conceive,  ought  not  to  pass  but  in  case  of  evi- 
dent necessity,  when  the  preservation  of  the 
itate  ojaialy  requires  it ;  which  we  take  to  be 
venjT  mr  from  the  present  case,  the  conspiracy 
having  been  detected  so  long  since,  and,  the 
person  aceused  seeming  to  us  very  inoonsider- 
ihle  in  all  respects,  and  who,  from  the  many 
giaes  untruths  it  now  appears  he  has  wrote  to 
■ieoorrespondents  abroad,  must  appear  to  have 
heca  an  impostor  and  deceiver  eren  to  his  own 

*"  ^ly,  Proceedings  of  this  kind,  tsuding  to 
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convict  and  ponish,  are  in  Uieir  nature,  though 
not  form,  judicial ;  and  do  let  the  Commons, 
in  effect,  into  an  equal  share  with  the  Lords  in 
judicature ;  which  the  Lords  ought  to  be  ver^ 
jealous  of  doing,  since  the  power  of  judicature  is 
the  greatest  distinguishing  power  the  Lords 
have :  and  there  will  be  little  reason  to  hops 
that,  if  Bills  of  this  nature  are  given  way  to  by 
the  Lords,  the  Commons  will  ever  bring  up  im- 
peachments, or  make  themselves  accusers  only» 
when  they  can  act  as  judges. 

'*  Sdly,  Tin's  Bill,  in  our  opinion,  differs 
materlaUy  from  the  precedents  cited  for  it. 
As  to  the  case  of  sir  John  Fenwick ;  it  is  plain« 
by  the  preamble  of  that  Bill,  that  the  ground 
most  relied  on  to  justify  proceeding  against  him 
in  that  manner  was,  that  there  had  been  two 
legal  witnesses  proving  the  high  treason  against 
him ;  that  a  Bill  was  found  against  him  on  their 
evidence,  and  several  times  appointed  him  for 
a  le^al  trial  thereon,  in  the  ordinary  course  ; 
which  be  procured  to  be  put  off,  by  undertaking 
to  discover,  till  one  of  the  evidences  witlidrew  ; 
80  that  it  was  solely  his  own  fault  that  be  had 
not  a  legal  trial  by  jury  :  all  which  circum« 
stances  not  being  in  the  present  case,  we  take  it 
they  are  not  at  all  to  be  compared  to  one  ano- 
ther. 

**  4thly,  As  to  the  acts  which  passed  to  detain 
Counter  and  others,  concerned  in  the  conspiracy 
to  assassinate  the  late  king  William,  of  glorious 
memory ;  we  conceive,  those  acts  were  not  in 
their  nature  bills  of  attainder,  as  this  is ;  but 
purely  to  enable  the  crown  to  keep  them  in  pri- 
son, notwithstanding  the  laws  of  liberty : 
whereas  this  is  a  Bill  to  inflict  pains  and 
penalties,  and  does  imports  conviction  and  sen- 
tence on  the  prisoner,  not  only  to  lose  b'^  liberty^ 
but  also  all  bis  lands  and  tenements,  goods  and 
.chattels ;  of  which  he  bavins  none,  as  we  be* 
lieve,  wecannot  apprehend  wbvitwas  insertetl, 
and  this  Bill  not  drawji  on  the  plan  of  Counter's, 
&c.  unless  it  was  to  make  a  precedent  for  such 
forfeitures  in  cases  of  Bills  which  mav  hereafler 
be  brought,  to  convict  persons  who  nave  great 
estates,  upon  evidence  which  does  not  (^me  up 
to  what  the  law  in  being  requires. 

**  5thly,  If  there  beadefectof  le^levidenco 
to  prove  this  man  guilty  of  hieh  treason,  such 
defect  always  was;  and,  we  think,  if  Bills  of 
this  nature,  brought  to  supply  original  defects 
in  evidence,  do  receive  countenance,  they  may 
beci^me  familiar ;  and  then  many  an  innocent 
person  may  be  reached  by  them  ;  since  it  is 
hard  to  distinguish,  wbetner  that  defect  pro- 
ceeds from  the  cunning  and  artifice,  or  from  ths 
innocence,  of  the  party, 

/<  6thl^,  This  proceeding  by  Bill  does  not,  in 
oiir  opinions,  only  tend  to  lay  aside  tl^e  judicial 
power  of  the  Lords,  but  even  the  use  of  juries, 
which  distinguishes  this  nation  from  all  its 
neighbours,  and  is  of  the  highest  value  to  all 
who  rightly  understand  the  seciirity  and  other 
benefits  acoruing  from  it :  and  whatever  tends 
to  alter  or  weaken  that  great  privilege,  we 
think,  is  an  alteration  of  our  constitution  for  the 
worse,  thougb  it  be  docs  by  act  of  parliamsnt^ 
(     3H 
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and  if  it  may  be  soppoeed  that  aoy  of  oar  fun- 
dainenul  laws  wore  set  aside  by  act  of  parUa- 
sneDt,  the  Dation,  we  spprehoDd,  would  not  be 
at  ad  the  more  comforted  from  that  coosidera- 
tioD,  that  the  parliament  did  it. 

**  rthly,  It  18  of  the  essenee  of  natural  juatioe, 
as  we  think,  bat  it  is  most  sardy  the  lavr  of  the 
realm^  that  qo  persou  should  be  tried  more  tbap 
ODce  for  the  same  crimoi  or  twice  pat  in  peril 
of  losing  his  life,  liberty  or  estate :  aod  though 
we  acquiesce  in  the  opinion  of  the  judges, 
<«  That,  if  this  Bill  pass  into  a  law,  Planket 
cannot  be  sgain  prooecuted  for  the  crimes  oon- 

.tained  in  the  preamble  of  the  Bill  ;**  yet  it  Is 
certain  that  if  a  Bill  of  this  kmd  should  happen 
to  be  rejected  by  either  House  of  parliament,  or 
)>y  the  king,  tue  person  sccused  might  be  at- 
tacked  again  and  agaitr.  In  tike  manner,  in  aoy 
subseqoeat  session  of  parliament,  or  indicted 
for  the  same  offence,  notwithstanding  that  either 
House  of  Pktrliament  should  have  found  him 
innooent,  and  not  passed  the  Bill  for  that 
reason :  and  we  conceive  it  a  very  great  excep- 
tion ii  this  course  of  proceeding,  that  a  subject 

.may  be  condensed  and  punished,  but  not  ac- 
quitted by  it 

**  8tbly»  We  think  It  appears  m  all  our  his- 
tory, that  the  passing  Bills  of  attainder,  as  this 
we  think  in  its  natnre  is  (except  as  before  is  said 
in  cases  of  absolute  and  dear  necessity),  have 
proved  so  many  blemishes  to  the  reigns  in  which 
they  passed ;    and  therefore  we  thought  it  our 

'  duty  in  time,  and  before  the  passing  this  Bill  as 
a  precedent,  to  give  our  advice  and  votes  against 
the  passing  it,  being  very  unwilling  that  any 
thing  should  pass,  which,  in  our  opinions, 
would  in  the  )«ust  derogate  from  the  glory  of 
this  reign. 


ment,  mat  tsuis  ot  tnis  nature  stioiua  not  pass 
'than   that  they  should ;   since  persons  who 
think  at  all  canno^  but  observe,  that  in  this  case 
fome  things  have  been  received  as  evidence, 
which  would  not  have  been  received  in  any 
court  of  judicature ;  that  precedents  of  this 
kind  are  naturally  growinff  (as  we  tliink  this 
^oes  beyond  any  other  wnich  has  happened 
since  the  Revolution) ;  and  if  from  sucii  like 
observations  they  shall  infer,  aa  we  cannot  but 
do,  that  the  liberty  and  nroj^erty  of  the  subject 
becomes  by  such  examples  m  any  degree  more 
precarious  than  they  were  before*  l^matr  cause 
an  abatement  of  zeal  for  a  goremment  rounded 
on  the  Revolution,  which  cannot,  as  wo  think, 
be  compensated  by  any ,'the  good  consequences 
which  are  hoped  tor  by  those  who  approve  this 
BUI.-^— r^S^neiif.;  'Sqarsdale,  Craven,  Wil- 
looghby  de  Broke,  Poolett,  Straiford, 
Foley,  Cowper,  Berkeley  of  Stratton, 
Bathurst,  Aylesford,  Gower,  Anglesey, 
Bruce,  Litchfield,  Guilford,  Weston, 
Dartmouth,  Hay,  Ashburnham,  Lech- 
mere,  9f  asham,  Cardigan,  Brooke,  Ux- 
bridge,  Exeter,  Compton,Biiigley»Fran. 
Cestriens*,  Osborne,  OxfonTand  Mor« 
timer^  Mon^y,  Trevor." 

8 


An  Act  to  inflict  Pains  ano  Psnaltus 
ON  John  Pi.unkett« 

•<  Whereas  in  the  veais  1791,  and  1799,  a 
detestable  and  horHu  conspiracy  was  formed 
ajad  CArried  on  by  divers  traitors  for  invading 
your  majesty's  kmgdoms  with  fordgn  foree^ 
for  raiting  sn  insurrection  and  rebdiion  ag[ainst 
your  majesty,  for  seizing  the  Tower  and  city  of 
London,  and  for  laying  violent  hands  upon 
your  majesty's  .most  SMred  person,  and  upon 
bis  royaJ  highness  the  prince  of  Wales,  ia 
order  to  subvert  our  present  bappy  estsMisb' 
ment  in  church  and  state,  and  to  place  a  Popish 
Pretender  on  your  throne:    And  whereas  for 
the  better  concealing  aod  effecting  the  said  con- 
spiracy,  divers   treasonable   correspondences 
were,  within  the  time  aforesaid  carried  on  by 
letters  written  Hi  cyphers,  cant  words  aad  fictt- 
tious  names ;  which  conspiracy,  had  not  Al- 
mighty God  in  his  great  mercy  disappointed 
the  same,  would  have  deprived  your  majesty's 
kingdoms  of  the  enjoyment  of  their  religioo, 
laws  and  liberties,  involved  them  in  bk)od  sad 
ruin,  and  subjected  your  people  to  the  bondsge 
and  oppression  of  Romish  superstition  and 
arbitrary  power ;  for  which  execrable  treason 
Christopher  Layer  bath  been  iodicied,  ^ed, 
convicted  and  attainted.    And  whereas  John 
Plunkett  bath  been  a  principal  actor  in  the  said 
horrid  and  detestable  conspiracy,  by  traitop> 
ously  consulting  and  corresponding  with  divers 
persons,  to  raise  an  insurrection  and  rebellion 
against  your  majesty  within  this  kingdom,  aod 
to  procure  a  foreign  force  to  invade  the  samoi 
with  a  design  to  depose  your  majesty,  and  ts 
place  the  Pretender  on  your  throne,  by  trai- 
torously corresponding  with  the  said  Pretender, 
and  by  engaging  in  a  most  execrable  and  vil- 
kiinous  design  of  laying  violent  hands  upon  the 
sacred  person  of  your  nosjesty  (whom  God  long 
preserve).     Therefore,  to  manifest  our  just 
abhorrence  of  so  wicked  a  conspiracy,  and  oar 
seal  and  tender  regard  tor  the  preservatioaof 
your  mi^esty's  person  and  government,  and  for 
the  Protestant  Succession  in  your,  majesty's 
royal  family,  the  solid  foundation  of  ourpressat 
happiness  and  future  hopes ;  and  to  the  sod 
that  no  conspirator  may,  by  any  contrivance  or 
practice  whatsoever,  escape  punishment ;  and 
that.all  persons  may  be  by  the  ju^tioe  of  par* 
liament  for  ever  hereafter  deterred  from  en* 
gaging  in  any  traitorous  conspiracies  or  at- 
tempts, we  your  majesty's  most  dutiful  and 
loyal  subjects,  the  Lords  spiritual  and  temporal 
and  Commons  in   parliament  assembled,  do 
humbly  beseech  your  mijesty,  that  it  may  be 
enacted ;  and  be  it  enacted  by  the  king^s  most 
excellent  maies^,  bv  and  ti|th  the  advice  sad 
consent  of  the  Lords  sphitual  and  tempond^ 
and  Commons  in  Parliament  sssembled,  and  by 
the  authority  of  the  same,  that  the  said  Joaa 
Plunkett  shall  be  detained  and  kept  in  dose  wofi 
safo  custody,  without  bail  or  mainprise,  during 
the  pleasure  of  his  miyesty,  his  heirs  and  soo- 
csflsors,  hi  any  gaol  or  pdson  withw  tde  kiBg- 
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to  of  Great  Britain,  to  tbe  ciMtody  of  ib% 
gaokr  or  keeper  whereof  tbe  said  John  Plun* 
■ettsball  from  time  to  time  be  committed,  in 
Mfsaaoce  of  tbis  act,  bj  warrant  under  tbe 
Mad  and  aeal  of  any  aecretary  of  atate  of  bia 
anjeity,  bia  beiraor  ancoemora;  wbicb  war-. 
BBt  or  warranta  any  aecretary  of  atate  for  tbe 
liae  being  ia  bereby  autborized  and  impowered 
t»  Biake ;  and  tbat  tbe  aaid  Jobn  Plunkett  aball 
Mnt  to  bia  majeaty  all  bia  lands,  tenementa, 
kweditamenta,  goooa  and  ehattela  wbataoever. 

^  And  for  naore  anre  detaining  tbe  aaid  Jobn 
Flankett  in  aafe  enatody,  be  it  ftirtber  enacted 
^  the  authority  aforeaaid,  that  if  tbe  aaid  John 
rartett  abaU  break  aucb  gaol  or  priaon  to 
wbiek  be  aball  beao  committed,  orabati  eacape 
<ttof  the  enalody  of  the  peraon  in  whoae  cna- 
tdf  he  shall  he,  by  Tirtneof  aoch  oommitment, 
tint  then  the  aaid  Jobn  Plunkett,  and  all  and 
cvciy  nfliaau  and  peraena  wbataoerer,  who 
ihilf  be  aid^  or  aaaiating  tbe  aaid  John  Plun- 
kttia  breaking  auch  gaol  or  priaon,  or  in 
Mkiag  auch  eacape, an  aforeaaid;  or  who  aball 
liy  force  take  or  reacoe  tbe  laid  John  Plunkett 
Mtofraoh  cuntody,  gaol,  or  priaon,  during  the 
ooatinaance  of  bia  impriaonment  by  virtue  of 
tbii  aet,  being  thereof  law  fully  convicted,  shall 
W  adjudged  guil^  of  felony,  and  ahaU  aufler 
dtitb  u  In  eaae  of  felony,  without  benefit  of 
eUwy." 

lapanwHMeafthisact,  John  Plunkett  waa 
'  ined  priaancr  m  the  Tower  of  London. 


PkOCBXDfKGS  AS  TO   KfiLtY. 

Ihe  Bm  t»  inlKet  naina  and  penaMies  on 
faaga  Kelly,  nfias  Jobnaon,  waa  brought  op 
ftaii  tbe  CooiaMMa  os  tbe  8th  of  April,  and  on 
Ibt  saow  day  waa  nod  a  first  time  by  the  Lords. 
Oa  the  next  day  the  Roaae  da  tbe  prisoner's 
petition  «« That  air  Constantine  Phifps*  and 
MT.  Pankerly  nighc  be  alleiwed  te  bim  for  bia 
Msd,  and  lleaara.  Hogh  Wataon  and  Den- 
^  Kd^  for  bia  aoKcitora,  and  that  tbe^  might 
ktfe  aeoeastflp  bimin  private,'*  assigned  Pbippa 
■d  Pasnkeriy  for  bia  counsel,  ana  Wataon  lor 
Ifo  sohdlai^  with  leave  of  access  to  bim  in  pri* 


.  April  aotb  being  tbe  day  appomted  for  read- 
ivthjB  BiH  a  mmhI  time, 

mr.  Reeves  and  Mr.  Wearg,  having  opened 
fbt  oatare  of  Ae  Bill,  and  the  dvidenoe  to  prove 
Ike  aUegationa  in  the  preamble  thereof ;  offered 
ievaral  extracta  of  aeveral  original  letters,  writ- 
te  by  the  kmg^  ministers  abroad  and  others, 
te  the  secretaries  of  state  here,  to  prove  tbe  al^ 
l^stiona  m  the  first  part  of  tbe  preamble  of 
fin  Bill,  which  vecitea  a  detestable  conspiracy 
ipinst  his  majesty's  person  and  government. 

And  sir  Conatantine  Pbippa  and  Mr.  I^tt, 
^<faa  had  been  substituted  for  Fasakerly,  of 
Mttd  with  tbe  said  &eUy,  objecting  to  the 
i^^ding  the  aaid  extracto : 

The  Untd  ehasceltor  acquainting  diem  with 


•^MXMKMMii 


MMMMi 


*  See  ml.  lA,  p.  1. 


the  Reaohitiott  of  tbia  Houae,  touching  tbe  daid 
extracto  tbe  96tb  ioatant,  in  tbe  proceedings- 
upon  tbe  Bill  against  John  Plunkett ; 

And  tbe  sitme  being  read,  and  tbe  counsel 
againat  the  Bill  stilt  olnectiDg  to  tbe  reading 
tbe  said  extracto,  tbe  lord  chancellor,  by  direc- 
tion of  tbe  House,  acquainted  tliem,  **  Tbat 
their  lordsbipa  havie  had  fall  satisfaction  of  the 
truth  of  thooe  extracto,  upon  another  occasion." 
And  tbe  counsel  for  the  Bill  were  directed  to 
proceed. 

Among  other  evidence  tbe  counsel  for  tbn. 
BIH  offered  the  copy  of  a  letter,  directed  <«  To 
Mr.  Domville,  an  attorney,"  enclosed  in  a  let<^ 
ter  directed,  *<  To  Mr.  Thomas  Wilmore,  at 
Mr.  Stokoe'a,  a  bookseller,  at  Charing  Cross," 
dated  *«  April  S7th ;"  with  that  of  tbe  enclosed, 
bebg  a  copy  of  O— 'a  letter  to  L  ,  dated 
"  April  37th." 

Ijien  Peter  Thoovois  was  examined,  upbn 
oath  ;  and  prbved  them  to  be  true  copieaof  tbe 
originals,  which  were  stopped  at  tbe  poat-oflice,, 
and  copied,  and  sent  forward  as  directed. 

And  Anthony  Corbiere  and  Edwanl  Wlltea, 
clerk  were  sworn,  and  examined,  to  prove  th4' 
aaid  letters  truly  decyphered. 

And  tbe  counsel  and  prisoner  objecting  to 
the  reading  the  said  copiea  so  dec^^pbered : 

It  was  agreed,  that  the  said  copies  should  ba 
read. 

Afterwards  Jobn  Crawford  having  been  exa- 
mined, to  prove  that  Pbilip  Nejrnoe  was  drown- 
ed, in  endeavouring  to  make  his  escape  out  of 
the  bouse  of  a  messenger  in  whose  custody  ba 
was,  and  the  manner  of  it ; 

Tbe  oounsel  for  tbe  Bill  offered  to  produce 
an  examination  of  Pbilip  Neynoe,  being  an  ex<r 
tract  made  by  Mr.  Delafay e  from  three  papers  ; 
one  given  in  by  Philip  Neynoe,  add  the  other 
two  being  minutea  of  Neynoe*s  examination. 

And  CSbarlea  Delafaye,  esq.  vraa  exhmined, 
touching  the  aaid  extract 

And  tha  saitf  examinatiott  being  ahewn  to 
the  lord  viacoont  Townahand  and  the  lord  Car- 
teret, i»  Older  to  tlieir  giving  aatialiictwn  to  tho 
Houae  coneeming  the  aame : 

And  tbe  coonael  againat  tbe  Bill  aubmitting 
it  to  the  judgment  of  the  House,  **  Whether 
tbe  aaid  lorda  ought  not  to  bo  examined  oa 
oath  tbereopon:"^ 

And  aome  proceedings  being  read  out  of  thu 
Journal^  touching  examioationa  of  lorda  upon 
bononr  or  oalfa : 

It  was  agreed,  that  the  lord  viacount  Towna- 

bend  «bd  lord  Carteret  be  examined  upon  fan* 

nour^*  touching  the  paper,  entitled, '« Th«  £xa» 

mination  of  Plulip  Neynoe." 

And  the  lord  viscount  Townsbend  and  tha 

lord  Carteret  aeverally  declared  upon  their  bo« 

-  -----     ■ —  -~  ■  •       —  _ 

*  Aa  to  tbia,  see  the  Examination  of  the  hi* 
abopofOidord  upon  lord  Maccleafield's  trial, 
A.  n.  17^5,  in  tfa»  volume^  According  to  loni 
Fortescue  (rep.  395)  lorda  Townahend  and  Car- 
teret were  allowed  to  prove  this  examination 
<•  upon  hoDoar"  because  they  acted  in  their 
legiaUtiva  aapncily  and  not  in  their  jndieiaL 
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Bonr,  **  Tbtt  the  Mid  examination  was  pro- 
duced before  a  coininiuee  of  council,  and  tlicre 
read  over  to  Neynoe ;  and  that  he  twice  ac- 
knowledged the  same  to  be  true.*' 

And  afterwards,  the  counsel  for  the  prisoner 
objecting*  to  the  reading  the  said  paper: 

After  debate ; 

The  question  was  put,  **  Whether  the  said 
extract,  entitled,  *  The  Examination  of  Philip 
Nevnoe,'  shall  be  read  ;" 

It  was  resoWed  in  the  affirmative.  And  the 
paper  was  read. 

Od  the  next  day,  May  1,  the  counsel  for  the 
Bill  concluded  their  Evidence :  whereupon  the 
prisoner  and  his  counsel  were  directed  to  pro- 
ceed in  his  defence.  They  desired  some  far- 
ther time,  but  the  House  having  taken  into 
consideration  their  desire,  they  were  directed  tii 
proceed  as  before. 

Then  sir  Constantinp  Phipps  and  Mr  Pratt 
vere  heard  in  behalf  of  Kelly,  and  proceeded  in 
the  examination  of  their  evidence. 

May  Snd,  the  prisoner's  counsel  proceeded  in 
their  evidence,  and  offering  tf)  examine  wit- 
nesses to  prove  by  circumstances  that  certain 
letters  which  had  been  read  in  support  of  the 
Bill,  were  not  dictated  by  the  bishop  of  Roche  - 
ter  to  the  prisoner,  George  Kell  v ;  the  same 
was  opposed  by  the  counsel  for  the  Bill ;  and 
nfler  debate,  a  motion  was  made,  and  the  ques- 
tion was  put,  "  That  the  counsel  for  tlie  pri- 
soner may  be  at  liberty  to  proceed,  as  tiiey  de- 
sired,  to  examine  witnesses,  ti>  prove,  by  seve- 
ral circumstances,  that  the  letters,  dated  the 
SOth  of  April,  1722,  given  in  evidence  for  the 
Bill,  were  not  dictated  by  the  bishop  of  Roches- 
ter to  the  prisoner  George  Kelly,*' — It  was 
resolved  in  the  negative,  by  82  against  47. 

**  Dissentient. 

**  1st.  Because  it  was  insisted  on,  by  the  pri- 
soner's counsel,  that  the  proof  desired  was  ne- 
cessary to  his  defence ;  and,  if  allowed  to  be 
made,  would  contribute  to  satisfy  the  House  of 
the  prisoner's  innocence  of  the  crimes  charged 
on  him  by  the  Bill ;  for  which  reason  alone,  if 
there  was  no  other,  we  think  the  witnesses 
ou^ht  to  have  been  examined ;  it  lieing  in  our 
opinions,  ajgainst  the  constant  course  and  rules 
of  justice,  in  criminal  proceeding  of  all  kinds, 
to  preclude  the  prisoner's  defence,  by  refusing 
to  near  his  witnesses,  if  they  are  legal  and  com- 
petent ;  and  in  derogation  of  the  honour  and 
justice  of  the  House,  on  this  occasion,  to  anti- 
cipate the  judgment  of  the  House  in  the  least 
circumstance,  which  the  prisoner  or  his  coun- 
sel insist  on  to  be  material  to  his  defence,  and, 
which  may,  if  proved,  be  of  weight  in  the  con- 
sideration and  judgment  of  the  House. 

**  Sdly.  It  appears  to  us  to  tend  directly  to 
prove  the  guilt  or  innocence  of  the  prisoner,  to 
discover  whether  the  bishop  of  Rochester  did 
dictate  to  the  prisoner  the  letters  mentioned 
in  the  question ;  because  it  was  declared  to  the 
House,  by  the  counsel  for  the  Bill,  in  opening 
the  charge  against  the  prisoner,  that  tbefetters, 
though  wrote  by  the  pnsoneri  weve  dictated  to 
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him  by  a  greater  person :  ,snd  although  the 
counsel  for  the  Bill,  when  called  upon,  did  not 
think  fit  to  name  that  greater  person ;  yet,  it 
being  suggested  in  the  Report  of  the  House  of 
Commons,  communicated  to  this  House,  and  it 
being  universally  supposed  hitherto,  that  tbe 
bishop  of  Rochester  did  dictate  the  said  letters 
to  the  prisoner,  it  became,  in  our  opinions,  in- 
cumbent on  the  prisoner,  to  give  the  Hooss 
whst  satisfaction  lie  could  in  that  particular, 
the  same  being  made  a  circumstance  and  part 
of  the  accusation  a^inst  him ;  and,  if  lalsihed, 
or  rendered  incredible,  might  influence  tbe 
judgment  of  the  House  in  otner  circumstances. 

*'  Sdly.  Because  tbe  declaration  of  Philip 
Neynoe,  deceased,  though  not  signed  or  swora 
by  him,  hath  been  allowed  by  tbe  House  to  be 
read,  and  given  in  evidence,  in  proof  of  tbe  par* 
ticular  facts  charged  on  the  prisoner  in  the 
Bill ;  in  which  declaration,  the  prisoner  is  ex- 
pressly charged  by  the  t  said  Neynoe,  to  have 
frequently  told  him.  That  the  bishop  of  Ro* 
Chester  held  correspondences  with  tbe  Preten- 
der and  the  Pretender's  agents ;  and  that  the 
prisoner  was  employed  by  the  bishop  in  writing 
for  him,  and  carrying  on  the  said  correspon- 
dencies ;  and  that  he  had  several  times  left 
Mr.  Kelly  at  the  bishop's  door,  when  Mr.  Kelly 
weht  into  Uie  bishop's  house,  and  staid  there 
an  hour  or  two ;  and  upon  coming  hack  to  him, 
that  ihe  prisoner  made  apologies  for  staying  so 
long,  and  told  him,  '  He  had  been  writing  tbe 
bishop's  letters;'  which  he  always  appre- 
hended to  be  the  foreign  correspondence  or  tbe 
bishop  with  tbe  Pretender's  agents :  for  which 
reason  also,  we  conceive  the  proof  desired 
ought  to  have  lieen  received,  because  it  may 
be  thought  a  denial  of  justice  by  tb'ia  House  to 
the  prisoner,  not  to  permit  him  to  answer,  evoB 
by  legal  evidence,  the  particular  and  direct  eri- 
dence  which  the  House  hath  allowed  to  be 
given  against  him. 

"4thly.  Although  the  prisoner  may  be 
guilty  of  a  treasonable  correspondence,  if  he 
wrote  the  letters  mentioned  in  the  question,  aad 
the  same  were  not  dictated  to  him  by  any  per- 
aon  whatsoever ;  yet  the  facts  cbaiged  in  the 
Bill  having  been  endeavoured  to  be  proved,  not 
by  direct  proof  of  tbe  facts  theniseives,  but  ^ 
circumstances ;  in  our  opinions,  tbe  prisoner  s 
defence  must  be  applied  to  answer  the  several 
circumstances:  and  it  is,  as  we  ooneeive, 
equally  unjust,  to  deny  bim  the  liberty  of  faki- 
fymg  that  circumstance  of  his  writing  the  let- 
ters, being  dictated  to  him  by  the  bidiep,  as  it 
would  be,  to  refuse  to  allow  bim  to  prove  that 
the  said  letters  were  not,  or  could  not,  be 
wrote  or  sent  to  the  persons  to  whom  they  are 
suggested,  or  charged  to  have  been  wrote  or 
sent,  or  to  refuse  him  to  prove,  by  circum- 
stances, that  the  prisoner  himself  md  not,  or 
could  not,  write  the  same  at  the  particular 
times  snd  places  the  same  are  suggested  to  be 
so  wrote  or  sent  by  him ;  or  to  deny  him  liberty 
to  falsify  by  circumstances  any  other  cirenm- 
Btance  relating  to  the  supposed  treaaonabto 
Gorrespondenoo  chaiged  on  him  by  tho  Bill* 
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^5thly.  The  counsel  for  the  Bill  haniig 
alleged,  as  one  resson  against  the  examinations 
desired,  '  That  they  were  not  prepared  to  an- 
swer that  evidence,'  noight  have  been  a  ground 
for  the  Honse  to  have  allowed  them  a  reason- 
able time  for  such  preparation:  But,  in  our 
opinions,  that  consideration  ought  not  to  weigh 
against  the  prisoner's  giving  the  evidence  to 
the  House  which  he  was  prepared  to  give ; 
especially  since  it  was  alleged,  that  the  exa- 
fflioation  now  desired  was  oesired  on  the  pri- 
soner's part  to  have  been  made  at  the  bar  of  the 
Bouse  of  Commons,  and  thereby  so  long  ago 
|itthliciy  notified  by  the  prisoner. 

<*  6thly .  Because  the  refusal  of  the  proof  of 
tsy  circuroatance  of  the  prisoner's  detience,  if 
such  refusal  be  not  just,  must,  in  its  conse- 
foeoce,  affect  the  justice  of  this  whole  proceed- 
iDg  against  the  prisoner ;  Iiecause  it  deprives 
ihe  House  of  the  liberty  of  forming  a  jodg- 
Ment  upon  the  whole  case,  and  tends,  so  tar  as 
that  particular  goes,  to  subject  this  proceed- 
ing against  the  prisoner  to  the  objection  of  par- 
tislity*  which  is  most  highly  dishonourable  to 
ihb  House,  especially  considering  the  latitude 
«bich  hath  been  allowed  in  other  parts  of  the 

szaminatioD   on    this   occasion. Arundell, 

Salisbury,  Gower,  Pomfret,  Hay,  Guil- 
ford, Poulett,  Northampton,  Straflbrd, 
Denbigh,  Graven,  Scarsdale,  Litchfield, 
Wharton,  Stawell,  Anglesey,  Cardmn, 
Cowper,  Batliurst,  Trevor,  Fran.  Ces- 
triens',  Osborne,  Foley,  Masham,  Comp- 
ton^  Druc«*,  Montjoy,  Willooghby  de 
Broke,  Lechraere,  Brooke,  Dartmouth, 
Leigh,  Binglev,  Aylesford,  Berkeley  of 
Stratton,  Uxbrtdge,  Middleton,  Tadcas- 
ter,  Asbbumbaro,  Exeter,  Weston." 

Then  after  examining  other  evidence,  the 
eoQQsel  for  the  prisoner  Kelly  sumnietl  up  the 
etidence,  and  the  prisoner  was  brought  to  the 
bar,  and  heard  in  nis  ovm  defence. 

And  Mr.  Reeves,  for  the  Bill,  was  heard  in 
reply. 

Then  some  other  examination  of  evidence 
took  place,  io  the  course  of  which  the  charac- 
ter of  one  Edmund  Binglev  came  in  question ; 
•s  to  which  Mr.  Baron  Gilbert  being  present  in 
the  House,  and  bdng  asked,  gave  an  account 
of  tbfc  said  proceedings,  and  the  conviction  of 
the  said  Bini^ley,  and  judgment  against  him 
vpon  two  indictments,  one  for  publishing  a  se- 
ditions libel,  and  the  other  for  treasonable  words  \ 
bat  the  Journal  does  not  state  that  Mr.  Baron 
Gilbert  was  sworn. 

The  counsel  for  the  Bill  offered  to  read  in 
efideoce  a  letter,  dated  March  SO,  17i?S,  di- 
Kcted  *<  A  monsieur  Gordon,  banquier  ^  Bou- 
H^se,''  with  a  draught  enclosed  in  the  same,  of 
>o  affidavit  d^red  to  be  sworn  in  France,  and 
Io  be  sent  ov«r  hither.  And  the  counsel  for 
Ibe  prisoner  objecting  thereto : 

After  debate,  the  question  being  put,  *'  Whe- 
Ibtt  the  said  letter  and  draught  enclosed,  be 
^in  evid«ee/^— It  was  resolved  in  the  af- 
wmsttve. 


And  the  said  letter  and  draught  enclosed 
were  read. 

And  the  counsel  for  the  prisoner  desiringf, 
**That  some  lords  in  his  majesty's  service 
would  be  pleased  to  give  the  House  an  account 
of  what  advices  they  had  received,  from  any  of 
bis  majesty's  ministers  in  France,  relating  to 
the  prisoner's  procuring  a  dog  at  Paris,  for 
some  person  here :" 

The  lord  Carteret  gave  the  House  an  ae« 
count,  '*That  he  had  received  a  letter  con* 
ceming  the  same,  from  his  majesty's  minister 
at  Paris."  . 

And  the  said  letter  was  read :  as  also  an  af- 
fidavit of  Michael  Brimagen,  relating  to  th« 
same  matter. 

Mr.  Wearg  was  heard  in  reply. 

Then  the  bill  was  read  a  second  time,  in  the 
presence  of  the  counsel  and  prisoner. 

And  the  prisoner  being  asked,  **  If  he  had 
any  thing  turther  to  offer  ?"  and  answering, 
**  fie  had  not :"  the  counsel  were  ordered  to 
withdraw ;  and  the  prisoner  was  taken  from  the 
bar. 

May  3.  The  Bill  being  read  a  third  time,  e 
proviso  by  way  of  rider,  to  be  added  to  the  said 
Bill,  to  allow  the  said  George  Kelly,  alias 
Johnsof ,  to  depart  bis  majesty's  dominions,  on 
giving  security  not  to  return  again  without  li- 
cence, was  o£&red  to  the  House,  and  read. 

And  a  motion  being  made,  and  the  question 
being  put,  *•*•  Whether  the  said  rider  shall  be 
read  a  second  time," — It  was  resolved  in  the 
negative,  83  against  38. 

**  Dissentient.  Osborne,   Anglesey, 

Craven,  Guilford,  Middleton, Northamp- 
ton, Stawell,  Fran.  Cestriens',  Scars- 
dale,  Trevor,  Bathurst,  Gower,  Straf- 
ford, Aylesford,  Salisbury,  Poulett, 
Bruce,  Ashbumham,  Dartmouth,  Wes- 
ton, Masham,  Hay,  Litchfield,  Foley, 
Brooke,  Exeter,  Compton,  Berkeley  of 
Stratton,  Uxbridge,  Arundell,  Cardigan, 
Montjoy,  Willoughby  Br.,  Bingley." 

Then  the  question  was  put,  **  Whether  the 
said  Bill  shall  pasn," — It  was  resolved  in  the 
affirmative,  79  against  41. 

Dissentient. 

"  1st,  Because  we  think  there  is  no  reason 
for  the  legislature  to  pass  a  law  ex  potte  jfacto^ 
to  punish  this  person  for  the  treasonsbte  coires- 
pondence  he  is  accutted  of;  he  being  in  custo* 
dy,  and  may  be  brought  to  a  legal  trial  in  one 
of  the  courts  of  justice. 

<^  Sndly ,  We  conceive  the  want  or  defect  of 
inch  clear  and  plain  evidence,  as  by  the  laws  of 
this  kingdom  is  required,  to  convict  any  person 
of  high  treason,  no  sufficient  reason  to  warrant 
the  exercise  of  the  legislative  power,  in  making 
a  new  law  for  his  punishment ;  because  such 
laws  being  made  for  the  protection  of  innocent 
persons  from  suffering  by  false,  uncertain,  or 
doubtful  evidence,  every  subject  is  entitled  to 
the  benefit  of  those  laws,  when  he  shall  611 
under  an  accusation  of  high  treason. 
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^•Srdly,  Because,  as  we  coDoeifey  by  the 
roles  of  oatural  jastioe,  lavrs  ought  to  be  first 
maniA  as  directions  for  men's  actions  and  obedi- 
ence, and  pnoislunent  inflicted  for  pottinsr 
those  laws  in  execution  affainst  offenders ;  and 
that  therefore  punishing  by  a  law  made  after 
the  offence  oommitted  is  not  agreeable  to  rea* 
•00  or  justice,  except  only  in  the  case  of  real 
and  apparent  necessity,  to  prevent  the  imme- 
diate ruin  of  a  government ;  which  we  do  not 
think  to  be  the  present  case,  or  can  bear  any 
resemblance  to  it. 

<*  4thly,  Because  the  proceedings  of  the  le- 
gislatiTe  power  in  makmg  laws,  can  be  go- 
verned by  no  rule  but  that  of  thdr  own  discre- 
tion and  pleasure ;  and  therefore  the  making 
laws  to  inflict  pains  and  penalties  on  particular 
Miaoos  must,  as  we  conceive,  tend  to  expose 
Sie  lives,  liberties  and  properties,  of  the  subjects 
to  an  arbitrary  discretion,  and  consequently 
render  them  precarious  in  the  enjoyment  of 
those  blessings,  which,  bv1>nr  excellent  consti- 
tution and  government,  they  have  always  had 
an  uncootroulable  right  to  nold  and  enjoy,  till 
forfeited  for  some  crime,  and  the  person  offend- 
ing legally  convicted  thereof  upon  such  full 
And  positive  proof  as  the  laws  of  this  kingdom 
dorequireh 

**  dthly,  Because,  as  we  conceive,  it  would 
be  of  dangerous  consequence  to  the  safety  of 
innocent  persons,  to  allow  copies  of  letters, 
taken  by  the  clerks  of  the  post-office,  though 
iwom  by  them  to  be  true  copies,  to  be  given  in 
«f  idence  against  any  person  accused  of  high 
treason,  especially  when  such  copies  are  not 
compared  with  the  originals  after  they  are 
taken,  and  the  original  letters  forwarded  on  by 
them,  and  not  produced  ;  because  the  origloafs 
not  being  produced,  such  person  is  deprived  of 
an  opportunity  of  falsifying  those  copies ;  and 
tbottgh  there  should  be  any  mistake  oommitted 
by  the  clerk  ia  copyii^,  whether  wilfully  or 
by  negligence,  aucn  mistake  cannot  he  detect- 
ed, for  want  of  the  original  writings  to  eompare 
the  copies  with, 

<*  6tnl^,  Becausetheproof  of  letters,  or  other 
writing,  in  criminal  prosecutions,  by  similitude 
and  comparison  of  hands,  being,  as  we  conceive, 
a  Tory  slight  and  weak  evidence,  because  hands 
may  oe  too  easily  counterfeited,  and  the  per- 
sons examined  cannot  speak  positivdy  but  to 
their  belief,  and  therefore  not  liable  to  be  pro- 
secuted for  pegury,  hath,  as  we  conceive,  very 
justly  been  disoourapjed,  in  such  times  when 
the  administration  oljustice  hath  been  most  im- 
partial ;    and   convictions  of  high  treason, 
cronnded  on  such  evidence,  have  been  reversed 
ny  act  of  parliament,  for  that  and  other  reasons. 
Pomliiet,  Stawell,  Northampton,  Angle- 
sey, Fran.Cestriens'yScarsdale,  Graven, 
Strafford,  Denbigh,  GuUfonl,  Wharton, 
Middleton,   Poulelt,  Aylesford,   Dart- 
mouth, Bathurst,  litehfield,  Salisbury, 
Brooke,  Gower,  Weston,  Osborne,  Hay, 
Berkeley  of  Stratton,  Compton,  Bruce, 
Foley,   Uxbridge,   Masham,    Tievor, 
Cmn%u^.  AniHtell,.  Mtfnyoy,   Wil- 


lougbbjr  de  Broke,  Exeter,  Ashburn- 
ham,  Bingley,  Tadcaster." 


Am  Act  to  inflict  Pains  an»  Penaltibs 
ON  Gborge  Kblly  alias  Johnson. 

<*  Whereas  in  the  years  17Slan4  17f8,  ft 
detestohle  and  horrkl  conspiracy  was  formed 
and  carried  on  by  divers  traitors  for  tnvaiUngf 
your  majesty's  lungdoms  with  fordgn  forces, 
for  raisinjg  an  insurrection  and  rebellion  agninst 
your  majesty,  for  seizing  the  Tower  and  city 
of  London,  and  for  laying  violent  hands  upon 
your  Buuesty's  most  sacred  person,. and  upon 
his  royal  highness  the  prince  of  Wales,  in  order 
to  subvert  our  present  happy  cstabUshment  in 
church  and  state,  and  to  place  a  popish  Pre- 
tender on  your  throne :  and  whereas  for  the 
bettor  concealing  and  effecting  the  said  con-* 
spiracy,  divers  treasonable  correspondences 
were,  within  the  time  aforesaid,  carried  on  bj 
letters  written  in  cyphers,  cant- words,  and  fie-* 
titiotts  names;  which  conspiracy,  had  not  AI« 
mighty  God  in  his  great  mercy  disappoitttail 
tiie  flame,  would  have  deprived  your  majesty's 
kingdoms  of  t^e  enjoyment  of  their  religioa, 
laws  and  liberties,  involved  them  in  Mood  and 
ruin,  and  subjected  yoinr  people  to  the  bondage 
and  oppression  of  Romish  superstition  and  ar- 
bitrary power:  for  which  execrable  treason 
Cbristepher  Lsyer  bath  been  indided,  tried, 
convicted,  and  attainted.  And  whereas  George 
Kelly  alias  Johnson,  hath  been  a  principal 
actor  in  t^^e  said  horrid  and  detestable  conspi- 
racy, by  traitorously  consulting  and  oorrcspond- 
iog  witn  divers  persons  to  procure  a  foreign 
foroe  to  invade  this  kingdom*  and  to  raise  an 
insurrection  and  rebellion  e^inst  your  mijesty 
withw  the  same,  with  design  to  depose  your 
majesty,  and  phiee  the  Pretender  on  your 
throne  ;  fee  treasonable  praetiees  in  whicl^  con- 
spiracy the  said  Georve  Kelly  alias  Johnson^ 
being  arrested,  and  divers  papers  then  ibond 
about  him  seized,  in  pursuance  of  a  warrant 
under  the*  hand  and  seal  of  one  of  yeor  ma- 
jesty's principal  secretaries  of  state,  for  seizing 
snd  apprehending  him  the  said  George  Krilj 
alias  Johnson,  together  with  his  papers,  and 
the  said  George  i&lly  alias  Johnson,  being  in 
custody  of  a  messenger  by  rirtue  ef  the  said' 
warrant,  did,  by  me&  and  violenee,.  with  n 
drawn  sword^make  an  assault  upon,  and  maist 
the  said  messenger,  with  intent  to  destroy  the 
said  papers,  and  did  bium  the  same :  therefore 
to  manifest  our  just  abhorrence  of  ao  wicked 
and  abominable  consphracy,  and  ouc  zeal  and 


nuly,  the  solid  foundation  of  our  preasnt  hap- 
piness and  fOture  hopes;  and  to  the  cod  tnat 
no  conspirator  may,  by  any  contrivance  or 
pracdce  whalsoeter,  escape  punishment,  and 
that  aU  persons  may  by  the  justice  of  parliaoMl 
be  for  ever  hereaAee deten^from  engaging  in 
any  traitonRM  conspuaciea  or  attempted  «• 
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^oor  majcBty's  ommI  dtttiM  aad  loyal  sabjeols, 
die  Lords  spiritaal  mod  tempond,  and  Com- 
nwDf  io  padiamcnt  assembled,  do  hamb^y  be- 
leecb  jour  maiestvy  that  it  may  be  ODaeted ; 
and  be  it  enacted  by  the  kin^s  most  ezoelteDt 
majesty,  by  and  with  the  adnee  and  cooseatof 
the  Lords  spiritual  and  temporal,  and  Commons 
ia  paHiament  aasemUcd,  and  by  the  aothority 
sTtlie  same,  that  the  tiid  George  Kelly  alias 
Jobosoo  shall  be  detained  and  kept  in  eklee  and 
OLfe  eostody,  without  bail  or  main- prize,  and 
doriog  the  pleasure  of  his  majestj^,  his  heirs 
tod  ttteoesaors,  io  any  gaol  or  prison  within 
the  kingdom  of  Great  Britain ;  to  the  custody 
of  the  gaoler  or  keeper  whereof  the  said  George 
Kdly  alias  Johnson  shall  from  time  to  time  be 
oovniatted,  in  pursuance  of  tliis  act.  By  warrant 
Doder  the  hand  and  seal  of  any  secretary  of 
ilile  of  his  majesty,  his  heirs  or  successors : 
which  warrant  or  warrants  any  secretary  of 
Kate  Ibr  the  time  being,  is  hereby  authorized 
ttd  empowered  to  make ;  and  that  the  said 
George  Kelly  alias  Johnson  skM  forfeit  to  his 
iiifesty,  all  his  lands,  tenements,  heredita- 
■Bsts,  goods  and  chattels  whatsoerer. 

**  And  for  the  more  sore  detaining  the  said 
Gisrge  KelJy  alias  Johnson  in  safe  custody, 
ha  it  farther  enacted  by  the  authority  aforesaid, 
that  if  the  aaid  George  Kelly  alias  Johnson 
•hall  break  the  gaol  or  prison  to  which  he  shall 
ha  80  committed,  or  shall  escape  out  of  the 
CBstody  of  the  person  in  whose  custody  be  shall 
hehjTJriueof  such  commitment,  that  then  the 
Mud  George  Kelly  alias  Johnson,  and  all  and 
ereiT  person  and  persons  whatsoever,  who 
•half  be  aiding  or  aasistine  the  said  George 
K^ly  alias  Johnson  in  breaking  such  gad  or 
pnsoo,  or  in  making  such  escape,  as  aforesaid, 
or  who  shall  by  force  take  or  rescue  the  said 
George  Kelly  alias  Johnson  out  of  such  cos- 
t^Mljr,  gaol,  or  prison,  during  the  continuance  of 
hit  imprisonment  by  virtue  of  this  act,  being 
thereof  hi wfully  convicted,  shall  be  judged 
gailty  of  felony,  and  shall  suffer  death  as  in 
caae  of  felony,  without  benefit  of  clergy." 

la  porsuaoce  of  this  Act,  George  Kelly  was 
soQtiDued  prisoner  in  the  Tower  of  London. 

Thb  rOLLOWING    IS     THE    SpBECH    WHICH 

Kelly  deliveebd  in  his  Defbncb  at 

THE    BAE   op   thb     HoUSE    OF   LOEDS 

ON  TUB  2nd  of  May,  1723* 

**  My  lorda ;  Since  my  counsel  have  so 
Mly  answered  every  article  alleged  against 
■Be,  it  may  seem  unnecessary  to  tuce  up  your 
lonhhips'  time  by  saying  any  thing  for  myself. 
And,  indeed,  it  would  be  so,  if  my  charge'wece 
ardmary  or  particular.  But,  my  k>rds,  I  have 
MSB  represented  aa  a  person  doubly  guilty : 
fbif»  m  transacting  treason  for  myself:  and, 
*^mdly.  In  doing  it  fbr  other  people.  These 
va  crimes  of  the  most  heinous  nature ;  and  if 
^y  were  as  clearly  proved,  aa  they  have 
aaea  strong^  asserted,  I  shoiild  justly  merit 
ywr  locdMtps'  highast  displcaauray  aad  all 


the  paina  and  penahiea  yo«  eosld  posaibljr 
inflict  upon  me. 

**  And  since  my  charge  is  so  very  eztraor* 
dinary  ;  since  thesa  pvtHseedinffs  seem  to  be 
without  any  precedent ;  and,  niat  the  inno« 
cence  of  other  persons  calls  upon  me  for  puUio 
justice;  I  believe  your  lordships  will  ehaily 
allow,  that  to  be  silent  in  each  a  case  wonlct 
be  truly  criminal,  and  too  justly  censured. 

"  To  enter  into  all  the  particulars  of  my 
accusation,  would  take  up  more  time  than  ia 


appear  in  almost  everv  page  of  the  printed 
reports,  plainly  shew  the  weakness,  absurdity 
and  sophistry  of  them ;  however,  1  shall  only 
beg  leave  to  touch  upon  those  material  parte 
which  relate  to  myaelf,  and  my  defence  ta 
them. 

*<The  first  article  which  I  find  mysdf 
charged  with,  is,  the  employing  of  one  Neynoe 
to  draw  up  three  memoriaU'  to  the  regent  of 
France,  to  solicit  foreign  foroes  to  invade  thta 
kingdom.  And  for  proof  of  this,  the  exami* 
nations  of  the  same  person,  which  are  neither 
upon  oath,  nor  so  much  as  signed  by  him, 
(and  whom  the  committee  of  the  honourable 
House  of  Commons  have  represented  as  a 
very  infamous  fellow)  are  the  only  evidence 
assigned  against  me. 

This,  my  lords,  is  the  crime  1  and  this  the 
proof! 

*<  And  thou^  the  bare  mentioning  of  it 
might  be  sufficient  to  convince  your  lordshipa 
of  its  weakness,  however,  since  so  great  a 
weight  has  been  laid  upon  this  kind  of  evidence 
m  another  place,  it  will  be  necessary  to  be  a 
tittle  more  particuhur  about  it. 

**  The  two  first  of  these  memorials,  (vis. 
those  before  and  after  the  South-Sea  Scheme) 
are  but  slightly  mentioned  :  but  the  one  pre- 
tended to  be  drawn  up  in  December  1731,  (and 
containing  a  demand  of  5,000  men)  and  a  letter 
said  to  be  written  the  March  afier  ^to  amuse 
the  governnsent  into  a  false  security)  are  the 
chief  things  upon  which  any  stress  is  laid» 
And  how  raise  both  these  allegations  are,  haa 
evidently  appeared  to  your  lordships;  For, 
bad  my  accuser  been  really  employed  to  draw 
up  any  such  memorials,  it  is  reasonable  to 
believe,  that  hewould  have  copies  of  oome^ 
and  esp^ally  of  the  last  of  them ;  since  a 
person  vmo  tuned' informer  so  suddenly  aftei\ 
may  very  well  be  presumed  to  have  bad 
thoughts  of  it  for  some  time  before ;  and  such 
papers  would,  no  doubt,  give  great  weight  t  e 
his  information.  But  the  ministrv  have  pro- 
duced no  such  copies ;  neither  do  they  pretend 
to  hkve  them :  which  is  a  very  great  indicationi 
that  there  never  were  any  itoch  memorials 
at  all. 

**  fierides,  there  are  no  two  of  his  enmi« 
nations  of  a  piece.  Nay !  he  contradida  him« 
self  in  almoat  every  one  of  them.  For  in  hit 
second  examination  he  says,  that  thaee  memo* 
rials  wcHK  all  drawn  up  b^  tlfa  ordsr  of  one 
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Henry  WatMD  ^whom  he  really  did  not  know, 
bot  took  to  be  toe  late  earl  marshal)  without 
ma^Dg  the  least  mention  of  me.  In  his  third 
«xaminatioQ  he  says,  they  were  deli?ered  to 
me  and  Watson;  and  in  his  fourth,  he. says 
again,  they  were  all  drawn  up  by  the  order  of 
Henry  Watson  only.  A  oil  in  a  rew  lines  after 
^ntradicts  himself,  and  says,  that  the  beads 
of  them  were  given  to  him  by  me  and  Watson : 
which  are  such  inconsistencies,  as  (your  lord- 
ships will  easily  grant)  are  not  to  be  recon- 
ciled: and  if  bis  memorials  were  no  better 
drawn  than  his  examinations,  I  helie?^  they 
were  not  likely  to  meet  with  any  great  success; 
^*  As  to  the  earl  marshal,  bow  reasonable  it 
is  to  believe,  that  a  person  in  bis  circumstances 
should  yenture  to  come  into  England,  and  live 
so  openly  here,  as  to  entrust  himself,  and  a 
secret  of  this  nature,  to  a  fellow,  who  (by  his 
.  own  confession)  did  not  know  him,  is  humbly 
submitted  to  your  lordships.  And  as  for  my 
iiart,  it  is  very  plain  that  I  could  have  no  hand 
in  them,  since  the  minutes  in  my  |)ocket-book 
(in  which  I  could  have  used  no  disguise), 
agreeing  with  the  concurrent  testimony  of 
several  witnesses,  plainly  shew,  that  1  was  not 
in  the  kingdom  at  tlie  times  in  which  my  ac- 
cuser pretends  to  have  been  so  employed.  For, 
by  those  minutes,  and  their  testimony,  it  ap- 
pears, that  I  went  to  France  the  SSrd  of  No- 
▼ember,  1781,  and  did  not  return  till  the  latter 
end  of  the  next  month :  and  my  accuser  him- 
self o^n&  in  his  first  examination,  that  he  did 
BOt  see  me  atler  my  return,  till  the  January 
following ;  which  makes  it  impossible  that  he 
oould  have  been  so  employed  by  me  in  De- 
cember, since  I  was  most  part  of  that  month 
out  of  the  kingdom ;  and  the  few  days  of  it 
that  I  was  here,  be  owns  be  did  not  see  me. 

*'  Nor  has  the  other  part  of  his  information, 
rdating  to  the  letter  (which  he  pretends  to 
have  drawn  up  in  March)  better  grounds-* 
For,  by  the  same  minutes,  and  by  the  same 
evidence,  it  likewise  appears,  that  1  went  to 
France  the  88nd  of  February  af\er,  and  did 
not  return  till  the  middle  of  April;  which 
makes  it  as  impossible  that  he  could  have  been 
employed  by  me  in  March,  since  I  was  then 
likewise  out  of  the  kingdom.  Had  this  exami- 
nation been  at  any  distance  of  time,  it  is  pos- 
sible he  might  be  mistaken  in  it :  but  his  first 
information  must  have  been  about  the  middle 
of  April,  soon  after  my  return  from  France ; 
for  he  confessed  to  the  person  taken  up  with 
him  at  Deal,  that  he  was  the  first  wno  set 
the  ministry  upon  intercepting  letters.  And  the 
first  letters  so  intercepted  are  owned,  in  the 
43nd  page  of  the  Report  made  to  the  Lower 
House,  to  have  been  the  SSnd  of  April,  17S2. — 
And,  surely,  he  cannot  he  supposed  to  have 
fora;ot  so  soon  what  happened  the  very  month 
l^fore ;  especially  since  he  has  been  so  parti- 
cular, as  to  name  the  very  day  (Saturday) 
upon  which  he  says  this  letter  was  so  drawn 
up.  By  all  which  it  plainly  appears,  that  this 
article  is  not  only  groundless,  but  evidently 
Silie  ^  and  likewise;  that  he  had  ao  such  inti* 


macy  with  me  ^as  the  Report  pretends),  since 
he  has  declared,  that  I  never  spoke  to  him  of 
the  conspiracy  ;  and  that  I  could  be  a  month 
at  one  time,  and  two  months  at  another,  out 
of  the  town,  without  hb  knowing  any  thing 
of  it.  As  to  what  is  said  of  his  coming  some-  ^ 
times  to  my  lodgings,  1  believe  it  may  be 
true ;  but  it  has  been  fully  proved,  that  his 
visits  were  never  to  me,  but  always  to  another 
person  who  lodged  in  the  same  bouse.  And 
I  do  solemnly  affirm  to  your  lordships,  that  I 
never  was  acouainted  with  the  late  earl 
marshal,  or  with  any  such  person  who  went 
by  the  name  of  Watson :  that  I  knew  very 
little  of  my  accuser ;  so  little,  that  I  am  con- 
fident 1  never  spoke  to  him  leu  times  in  my 
life,  nor  ever  employed  him  in  this  or  any 
other  afiair  whatsoever. 

«*  The  second  Article  charged  upon  me,  if, 
the  carrying  on  a  treasonable  correspondence 
for  the  bishop  of  Rochester.  And  for  proof  of 
this,  the  examination  of  the  same  person  is  the 
only  evidence  produced  against  me;  wherein 
he  says,  That  Ifrequently  told  him,  the  bishop 
was  concerned  in  such  a  correspondence ;  and 
that  I  managed  it  for  him ;  with  other  particu- 
lars not  worth  mentioning.  How  reasonable  H 
is,  that  I  should  tell  such  a  strange  untruth  to 
a  person  that  1  knew  so  very  little  of,  and  what 
credit  ought  to  be  given  to  his  bare  assertion, 
who  has  affirmed  snch  gross  and  notorious 
falshoods  in  the  former  Aiticle,  roost  be  sub- 
milted  to  your  lordships.  And,  in  my  present 
unhappy  situation,  1  cannot  but  think  it  a  very 
great  and  singular  happiness,  to  have  so  pubUo 
and  honourable  an  occasion  of  purging  myself 
from  so  vile  a  calumny,  and  of  doing  justice  to 
that  most  worthy  and  learned  prelate. 

**  And  I  do  solemnly  declare  to  your  lord- 
ships upon  the  faith  of  a  Christian,  That  I 
never  wrote  or  received  a  letter  of  any  kind  for 
the  bishop  of  Rochester,  or  was  priv  v  to  any 
correspondence  of  his  at  home  or  abroad :  that  I 
never  shewed  him  any  letter  that  ever  I  ivrote 
to  France,  or  ever  sent  one  there  by  his  pri- 
vity or  direction :  that  I  am  very  little  known 
to  bis  lordship,  went  very  rarely  to  wait  np<m 
him ;  so  rarely,  that  I  am  confident  few  of  his 
servants  know  either  my  name  or  face ;  and  t 
have  not  seen  him  above  three  or  four  timei 
these  two  years  past,  and  not  above  eight  or 
ten  times  m  my  whole  life. 

"  I  do  farther  declare,  that  my  visits  to  bis 
lordship  were  always  public ;  that  I  never  went 
privately  in  a  chair  to  his  house ;  always  found 
other  company  with  biro,  who  were  generally 
strangers  to  me ;  and  never  once  mentioned  his 
name,  upon  this  or  any  other  account,  to  tite 
person  who  thus  accused  me ;  which,  with  the 
evidence  that  has  been  produced  of  his  own 
confessions  to  that  purpose,  is,  1  hope,  sufficient 
to  convince  your  lordsnips  of  the  truth  of  it    . 

'*  And  as  for  the  dog,  which  has  been  broujgfat 
as  a  circumstance  to  prove  this  Dsatter,  I  do  in 
the  same  solemn  naanner  declare,  that  he  was 
given  to  me  by  a  suigeon  at  Paria,  whose  affid^ 
vit  has  been  offered  to  be  produced,  and  whO|  at 
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thai  time,  I  do  Terily  believe,  neyer  beard  of  his 
iordibip'e  name ;  and  that  he  De?er  waa  de- 
ngned  for  any  body  but  the  person  I  ga?e  him 
is.  And  1  appeal  to  the  very  miniatera  Uieni- 
sdres,  if  the  British  resident  at  Paris  (who  is 
esDStantly  attended  by  that  very  suqa^eon,  and 
enmiaed  him  about  it)  has  not  confirmed  the 
truth  of  this  account  to  them»  1  do  farther 
affirm,  that  the  bishop  of  Rochester  never  saw 
him ;  never  received  any  letter  or  message  by 
ne,  nor  (do  1  believe)  by  any  other  person 
absot  him :  neither  did  |  ever  know  or  hW, 
tliat  bis  lordship  had  any  intercourse  or  oorre- 
spsndenoe  with  the  late  earl  of  Marr,  or  any 
other  disaffected  person  abroad. 

**  My  lords;  It  cannot  b^  imagined,  that  I 
htre  any  particular  ioteresior  qpneem  in  this 
natter ;  for  1  never  received  an^  flavours  from 
hii  lordsliip,  neither  do  I  owe  him  any  obliga^ 
tioas  but  those  of  common  justice ;  and  thom  I 
ahoQJd  perform,  where  1  have  so  much  truth  of 
my  side,  to  the  greatest  enemy  1  have  upon 
earth.  As  for  the  other  circumstances,  which 
are  brought  to  strengtlien  my  accuser's  e^L^r 
Dioations,  and  are  set  forth  in  one  Fancier's 
depoaitioo,  tbey  will  appear,  I  don't  doubt,  as 
graoadless  aod  inconsistent  as  the  examinations 
thefluelves.  For  this  person  swears,  that  ano- 
ther told  hioi  of  this  conspiracy ;  that  six  or 
eight  battalions,  of  Irish  forces  were  to  come 
mm  Spain  lo  assist  the  conspirators ;  that 
S00,OOO/.  were  raised,  and  800  men  rwalarly 
sohsiated  for  this  purpose  in  London.  These, 
my  lords,  are  called,  in  tlie  38th  page  of  the 
fieport  of  the  Lower  House,  the  concurrent 
ind  corroborating  proofs  of  my  accuser's  eza- 
Buoations :  and  I  humbly  appeal  to  your  lord- 
diips,  if  any  one  of  them  carries  the  least  oo- 
kurof  reason  or  probability  with  it.  For  can 
it  be  imagined,  that  such  a  force  should  coipe 
from  Spain,  when  there  appears  to  be  so  strict 
a frieodship  between  the  two  kingdoms?  Or 
thatS00,00O/.  could  possibly  be  raised  among  all 
the  diaaffected  in  England,  in  case  there  was  a 
fieeaoe  for  it  ?  Or  800  men  regularly  subsisted 
k  this  city,  without  a  discovery  ?  These  are 
neb  idle,  mconsistent  tales,  as  (I  am  persuad- 
ed) can  never  have  any  weight  with  your  lord- 
.ihips.  Besides,  my  lords,  this  is  only  bare 
hear-say ;  and  if  the  hear-say  of  such  infamous 
feraoQs  (or,  indeed,  of  any  persons)  be  looked 
ono  as  sufficient  evidence,  1  believe  no  man  in 
SagfaiBd  can  be  sore  of  his  life  or  liberty  an 
boor,  since  any  two  people  may  talk  him  into 
bigb-trmmon  whenever  they  please ;  and  the 
greater  the  person  is,  the  greater  his  danger 
always  will  he. 

"The  third  crime  which  I  stand  charged 
^tb,  is,  the  writiuff  of  three  treasonable  letters 
Air  the  bishop  of  Rochester,  supposed  to  be  to 
fba  Pretender,  the  late  earl  of  Mans  and  gene- 
nl  Dillon;  which  letters  are  said  to  have  been 
*eot  by  me  to  Mr.  Gordon  at  Boulogne,  with 
directions  to  be  delivered  to  one  Mr.  Talbot : 
•■d  for  proof  of  this,  the  clerks  of  the  post- 
office  are  produced,  who  swear,  that  those 
Wtters  were  (to  the  best  of  their  kiowledge) 
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written  in  the  same  band  whh  an  original  whicfi 
waa  stopt  as  a  specioieo  of  it :  which  origioai  hM 
been  sworn  by  two  persons  to  be  my  writing, 
and  consequently  those  letters  roust  l>e  so  too. 

**  My  lords ;  these  letters  are  dated  the  SOtfi 
of  Apnl,  and  the  specimen  so  stopt  the  20th  of 
August,  just  four  months  after.  And  how  it  is 
possible  for  people  (who  receive  such  a  number 
of  letters)  to  swear  to  a  likeness  of  bands,  at 
such  a  distance  of  time ;  and  what  weight 
ought  to  be  laid  upon  this  kind  of  evidence ;  or 
upon  that  modem  and  mysterious  one  given  by 
the  decypherers,  in  which  they  don't  pretend 
to  a  certainty  themselves,  must  be  submitted 
to  your  lordships.  And  as  to  the  persons  who 
have  sworn  to  my  hand,  I  hope  it  will  he  con- 
sidered, that  one  of  them  is  a  messenger,  who 
never  saw  any  of  my  writing  but  the  super- 
scriptions of  a  few  letters,  which  (your  lord- 
ships may  easily  see)  do  not  bear  the  least  like-^ 
ness  with  what  he  has  sworn  to.  Besides,. this 
very  person  was  turned  out  of  his  employ- 
ment upon  my  account ;  and  a  lew  days  af£er 
he  gave  this  evidence  in  the  House  of  Com* 
mens,  I  saw  a  paragraph  in  the  newspapera 
that  he  waa  restored  to  it  again.  And  as  to  the 
other,  it  is  to  be  hoped,  that  it  will  be  likewiso 
considered,  that  be  is  a  servant  who  attended 
me  only.about  three  weeks,  and  was  turned  off 
for  an  infamous  action,  which  he  has  acknow- 
ledged himself  to  have  been  guilty  of^  besidef  » 
he  lias  confessed,  that  he  never  aaw  me  writf » 
but  as  he  went  backwards  and  forwards  an  the 
room  ;  and  at  such  ^  distance  as  not  to  l^e  able 
to  distinguish  one^ character  from  another:  and 
it  has  l^n  proved  by  two  witnesses,  (one  of 
which  was  a  particular  friend  of  his  own)  that 
he  declared  he  never  knew  any  thing  of  my 
band ;  but  was  threatened  by  the  secretary, 
into  the  affidavit  which  baa  been  printed  in  lb* 
Appendix.  And  if  that  paper  had  been  my 
writing,  it  is  impossible  they  could  be  reduced 
to  a  necessity  of  making  use  of  such  idaproper 
evidence,  since  no  pams  have  been  spared  to 
procure  better ;  since  numbers  of  j^eople  have 
been  taken  up,  confined  and  examined  to  tlita 
very  point,  and  Newgate  sent  to,  more  than 
once,  for  witnesses  to  it.  And  though  it  might 
be  proved  by  the  very  Re|K>rt  of  the  Lower 
House,  that  those  letters  could  not  have  coma 
from  the  bishop  of  Rochester;  however,  my 
business  ia  only  to  convince  your  lordshi|is» 
that  I  was  not  the  writer  of  them  \  and  of  thisy 
I  believe  it  ia  impossible  to  give  clearer  nroofa 
than  I  have  done :  for  if  those  letters  had  been 
dictated  to  me  the  20th  of  April  (as  the  Report 

Eretenda)  it  must  have  been  at  bis  lordshio'a 
ouse  in  the  country ;  since  it  appears  by  tt»e 
deposition  of  hii  coachman,  that  he  went  there 
the  IStb  of  that  month,  and  did  not  leave  it  till 
the5th  of  Maly. 

'*  But  it  has  been  proved,  that  I  waa  ^ 
London  all  tnat  time ;  and  if  it  had  been  per- 
mitted, there  is  not  a  person  in  the  bishop's  fa- 
mily but  would  testify,  that  I  was  not  then  at 
his  house  in  the  country :  and  consequently 
could  not  hava  wiitUB  any  such  letters  for  hlni. 
8l 
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•tantljr  opeo,  and  that  ii6  nmde  mm  prHutt 
for  bemg  ftkme  in  my  Sodgingi,  tiM  very  ^|;Ul 
before  I  wat  fint  taken  do.    And  tinot  be  wM 
the  first  that  aet  the  ninistry  upon  ioteroefi;- 
ing  letters  which  be  said  were/nme ;  it  is  vert 
extrsordioary,  that  such  a  material  part  of  ha 
evidence  shonld  be  omitted  in  bis  examinatioQ) 
or  that  the  yery  firrt  letters  so  intercepted, 
sboald  be  those  alleged  against  the  bishop  of 
Rochester*    And  if  the  originals  of  those  three 
letters  were  stopt,  I  don't  at  all  donbt,  botthet 
mij^ht  be  prored  to  be  my  accuser's  own  btml* 
writing.     And  how  strong  a  sense  he  hsd  of 
bis  guilt,  by  attempting  au  escape  which  prof - 
ed  fatal  to  htm  ;  and  now  Tisibly  the  haod  of 
God  has  interposed  in  that  eminent  preltte's 
faronr,  by  takmg  one  of  the  persons  (designel 
for  his  destruction)  out  of  the  world,  and^firi| 
the  other  grace  and  virtue  enou^  to  withstand 
all  temptations  to  his  prejudice,  are  tbingfe 
highly  worthy  of  yonr  lordships'  just  aodmMt 
serious  consideration,  and  no  small  indicalioa 
of  his  innocence.    And  as  to  the  money  which 
my  accuser  owned  to  have  received,  that  tberft 
was  a  very  sudden  and  extraordinary  chaoge  ill 
bis  condition ;  that  from  the  lowest  state  of  pe« 
verty  and  vraot,  h^  soon  arrived  to  that  m  a 
vickHis  and  most   nrofitgate  affluence,  is  a 
truth   sufficiently  xnown   to  all  those  whs 
were  acquainted  with  him.     But  from  whence 
this  change  proceeded,  or  whAt  real  grouodi  bfc 
bad  for  aspersing  that  honourable  persoo,  I 
will  not  pretend  to  say :  But  if  those  aspersioni 
be  fake  (as  I  irisb  they  may)  it  may  be  jnitl^ 
inferred,  that  a  fellow  «who  was  capaole  of 
vilifying  one  person,  may  very  well  be  nidgei 
as  capable  of  doing  so  to  another :  And  if  hli 
veracity  is  not  to  hold  good  in  one  case,  thert 
can  be  no  reason  for  allowing  it  in  the  other. 

**  The  fourth  crime  alleged  against  me,  is  a 
number  of  intercepted  letters,  supposed  to  be 
written  to,  and  received  from  ^e  late  earl  of 
Marr,  general  Dillon,  and  other  disaffected 
persons  abroad.  And  for  proof  of  this  a  French- 
man has  been  produced,  who  sweara,  that  ba 
once  saw  me  take  up  a  letter  at  Burton's  oo^ 
fee- bouse,  by  the  name  of  Baker,  which  ntolb 
(it  is  said)  some  of  the  treasonable  lettera  Were 
addressed  by  ;  and  was,  in  a  paper  of  directions, 
found  in  my  lodgings.— How  tnat  pap^r  eainie 
there,  has  been  already  proved ;  and  as  to  thb 
person  who  has  sworn  to  this  particular,  I  nullt 
observe,  that  when  he  gave/nis  evidence  to  the 
House  of  Commons,  he  did  not  know  me, 
though. he  spoke  to  me,  and  looked  several 
times  eai4)esily  at  me:  and  for  the  truth  tf 
this,  I  can  appeal  to  most  of  the  mebibera  of  thit 
honourable  House,  who  were  witnesses  dfK; 
and  he  would  still  have  probably  continned  h 
his  ignorance,  if  some  private  brats  (hs  I  hiv% 
been  told)  were  not  given  him,  or  the  same  md* 
tbod  taken  which  has  been  done  with  anunf- 
her  of  other  strange  fellows,  who  were  fr^ 
quently  sent  to  the  Tower,  and  bad  no  (iOi^ 
business  but  to  take  a  view  of  mie.  RWdcs, 
the  people  of  the  coffee-house  have  tiMM  tt 
contrary,  nod  that  no  toch  kttev  «ttx  dbflieit 
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Besides,  I  have  broaght  several  persons  of 
nrsdit  and  ondonbted  characters,  who  have  all 
testi6ed,  that  the  hand  in  which  tftose  letters 
are  said  to  be  written,  is  not  mine,  nor  any  thing 
like  it. 

'*  An  affidavit  has  been  produced  from  Mr. 
GUirdon,  that  he  never  received  any  such  let- 
ters from  me,  nor  ever  had  any  correspondence, 
or  even  an  acquaintance  with  me. 

**  And  it  has  been  likewise  proved,  that  Mr. 
Talbot,  to  whom  those  letters  are  said  to  be  de- 
livered by  Mr.  Gordon,  was  in  this  town  the 
▼ery  day  upon  which  they  are  said  to  have 
been  deltvemi  to  him  at  Boulogne :  And  if  I 
bad  any  such  letters  to  transmit,  can  it  be  ima- 
gined tii&t  I  wonld  trust  them  to  the  common 
post,  when  I  had  so  good  an  opportunity  to 
a<md  them  by,  or  direct  them  to  Boulogne, 
when  the  same  post  m^glit  as  well  have  carried 
them  to  Paris  P  These  are  such  full,  such  evi- 
dent proofs,  as,  I  hope,  cannot  fail  of  giving 
your  lordships  the  utmost  conviction  in  this 
matter ;  and,  consequently,  that  this  Article  is, 
like  the  rest,  both  groundless  and  manifestly 
false. 

**  But  if  any  credit  is  to  be  given  to  the  con- 
fessions which  my  accuser  made  to  the  per- 
son taken  up  with  him,  it  is  very  plain  that 
those  letters  must  hav^  come  from  another 
quarter ;  and  to  say  no  worse,  were  at  least 
calculated  to  carry  on  his  own  base  and  vil* 
hdnous  designs. 

*^  For  it  has  been  proved  to  your  lordships, 
that  be  confessed  to  have  been  employed  oy 
one  of  the  ministers ;  received  800/.  from  him, 
and  was  to  have  9,000/.  more.  That  this  mi- 
nister dechired  a  personal  prejudice,  upon  some 
private  account,  to  the  bishop  of  Rochester ; 
was  resolved  to  poll  down  'the  pride  of  that 
haughty  prelate,  and  to  squeeze  me  (as  I  think 
the  expressions  were)  to  that  purpose. 

^*  My  lords;  Isay,  If  any  credit  is  to  be  given 
to  this  confession,  there  can  be  no  great  diffi- 
eulty  in  tracing  out  the  source  of  this  part  of 
the  conspiracy ;  and  1  am  heartily  sorry  to  say, 
that  there  are  some  circumstances  which 
seem  to  give  but  too  great  a  countenance  to 
the  truth  of  it.  For,  my  lords,  he  made  this 
confession  at  a  juncture,  when  he  may  very 
well  be  supposed  to  have  spoken  in  the  sin- 
cerity of  his  heart ;  when  be  saw  his  villainy* 
detected ;  believed  himself  to  be  in  the  greatest 
danger,  and  depended  npon  the  person's  as- 
sistonce  ^to  ^hom  be  made  it)  to  help  him  ont 
'  of  his  misfortunes. — And  hoiv  particular  thfs 
prosecution  is,  and  how  sufficiently  I  havb 
neen  saneezed,  are  things  but  too  visible,  and 
too  Well  known  to  the  world.  . 

*'  Besides,  the  very  cypher  by  which  those 
-  tetters  were  written,  (and  whicn  he  owned  to 
have  received  from  that  minister)  was  actually 
caught  npbti  the  person  to  whom^he  gave  it; 
and  he  confessed,  that  he  put  a  paper  of  di- 
rections into  otae  of  my  drawers,  by  wbidi  (tlie 
Report  says)  most  of  the  treasonable  letted 
were  addressed.  'And  it  baa  been  proved  to 
yonr  lordshipsi  that  thote  draweni  were  oou- 
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boose.  And  though  it  be  set  down  in 
my  cartimnfttion  before  the  council,  that  I  cou- 
ftased  to  bave  taken  op  such  a  letter^  I  homblv 
t|ipeal  to  my  lord  chancellor  (if  it  can  be  worth 
in  lordship's  while  to  recollect  it)  if  be  did  not 
aik  me  that  very  question  two  or  three  times  ? 
lod  if  I  did  not  as  often  deny  it?  Neither  is 
diis  the  only  particular  that  is  falsely  set  down 
in  that  examination.  And  1  do  solemnly  affirm 
toyoar  lordships,  that  1  ncTer  did'receire  any 
Mcb  letter,  nor  ever  saw  that  paper  of  direo- 
tjoni,  till  it  was  printed  in  the  Report*  And 
Aere  is  one  circumstance  pretty  remarkable  in 
tJiif  correspondence,  that  as  it  began  with  my 
socQser's  information,  so  it  ended  with  his  be- 
mg  taken  up.  For  immediately  afler  t  new 
correipondence  18  pretended  to  be  discovered, 
ind  to  fix  this  likewise  upon  me,  it  has  been 
ngf^ested,  that  I  sent  cyphers  by  sir  Harry 
Owing  to  France,  and  had  letters  directed  by 
diaa  to   Stargea's   and  Slaughter's  coffee- 

"  Bat  my  lords,  no  snch  cyphers  were  found 
k  my  custody,  nor  any  papers  relating  to  such 
t  correspondence :  and  tne  people  of  those 
coiee-bonses  have  all  sworn,  that  I  never  or- 
dered any  letters  of  that  kind  to  be  taken  in,  or 
Koeired  one,  either  by  mv  own  or  any  other 
Mme  finom  them.  Nay  !  one  of  them  has 
•worn,  that  no  such  letters  ever  came  to  his 
kooae  at  all ;  and  the  other  says,  that  a  mes- 
MDger  from  the  secretary's  office  was  the  only 
pcnon  that  e?er  called  at  bis  house  for  those 
iinctedtoit. 

^.  As  to  the  printed  examinatioii  of  one  Mr. 
Gsrryl  to  this  purpose,  it  were  to  be  wished, 
tiiatthis  gentleman's  reasons  had  been  pub- 
liibed,  as  well  as  his  accusation.  For  1  am 
omfident  he  will  not  .pretend  to  say,  that  he 
Cfer  law  me  write  a  line  in  his  lite,  or  gire  a 
piece  of  paper  of  any  kind  to  sir  Harry  Goring ; 
ud  what  reason  he  could  have  for  believing 
^t  we  settled  a  key  for  such  a  correspon- 
dnee,  is  very  extraordinary :  nor  have  the 
^htt  particnuurs  which  he  has  affirmed  the 
wt foundation  of  truth;  for  I  do  solemnly 
iw,  that  I  never  saw  Sample  in  my  life,  or 
(tve  captain  Benin  any  such  letter  of  reeom- 
Aendation ;  neither  bad  I  ever  the  honour  of 
ffttking  to  my  lord  North  and  Grey,  or  of 
■Bjog  any  ways  known  to  his  lordship:  and 
ml  sbouki  mention  him  so  familiarly  by  the 
Mtisas  name  of  Johnson,  (and  which  of  all 
Macs  I  should  never  make  use  of  in  th^t  man- 
^)  win,  I  hope,  appear  very  incredible  to 
goy  fcrdshijw ;  especially  since  Mr.  Carryl 
Midf  has  nimisbed  ao  good  a  reason  for  the 


/*  For  he  has  likewise  affirmed,  that  my  exa- 
^uutfion  before  tBe  coandl  was  read  at  Dr. 
Yaldcn's  bouse:  the  doctor  has;  indeed,  al« 
ydydone  me  justice  in  that  point  ;*  and  Mr. 

•*  Johnson's  Jacobitism  thus  sneeringly  ad- 
V^  ^  YaUen'n  ooncem  in  these  transac- 
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Tudcer,  who  was  all  the  while  in  oompany* 
will,  I  am  very  sure,  do  the  same.  And  since 
Mr.  Carryl  appears  to  be  so  plainly  mistaken 
in  this  particular,  surely  be  may  very  well  be 
supposed  to  be  so  in  all  the  rest;  especially 
since  he  has  not  assigned  the  least  reason  for 
any  of  them. 

**  As  to  the  restof  the  intercepted  letters,  the 
people  of  the  several  coffee-houses  have  Uke« 
wise  cleared  me  from  them ;  and  all  testify^ 
that  they  never  delivered  me  any  such  letters, 
or  received  any  directiwis  from  me  about  them  % 
which  I  hope  wiU  be  sufficient  to  convince  your 
lordships,  that  I  was  not  concerned  in  Any  such 
correspondence ;  especially  since  no  letters  of 
this  kind  were  found  m  my  possession,  nor  any 
otherjpapers  relating  to  the  conspiracy. 

**  Tnere  are  two  other  crimes,  in  which  I 
most  humbly  crave  your  lordships'  patience  to 
be  heard,  because  they  are  the  blackest  that 
can  be  imagined,  and  seem  to  be  personal.  The 
first  is  a  letter  directed  to  Mr.  Gordon  at 
Boulogne,  with  two  affidavits,  which  have  been 
printed,  and  are  suggested  to  be  sent  by  niy 
directions,  in  order  to  have  liim  and  one  Bir* 
mingham  perjure  themselves  uponm^  account: 
for  in  this  letter  it  is  said,  That  the  indosed  is 
a  copy  of  a  note  from  the  person  concemed^ 
with  what  he  thinks  requisite. 

«  My  lords ;  this  letter  is  dated  the  fiOth 
of  March,  at  which  time,  and  for  five><montha 
before,  1  never  vras  allowed  the  use  of  pen,  ink* 
or  paper,  or  the  liberty  of  seeing  any  person 
that  could  possibly  have  conveyra  such  a  note 

ofiensive  life,  till  the  clanoour  was  raised  about 
Atterbury's  plot  Every  loval  eye  n'as  on  the 
wateh  for  abettors  or  parteKers  of  the  horrid 
conspiracy^  and  Dr.  Yalden,  having  s6me  ac- 
quaintance with  the  bishop,  and  being  ikmiliarl  j 
conversant  with  Kelly  his  secretory,  fell  under 
suspicion,  and  was  taken  into  custody. 

'*  Upon  his  examination  he  was  cbamd 
with  a  dangerous  correspondence  with  SMj* 
The  correspondence  he  acknowledged;  but 
nmintained,  that  it  bad  no  treasonable  ten« 
dency.  His  papers  were  seised,  but  nothing 
was  found  that  could  fix  a  crime  upon  him,  ex* 
cept  two  words  in  his  pocket-book,  *  thorough- 
^  paced  doctrine.'  This  expression  the  ima|^« 
nation  of  his  examiners  had  impregnated  with 
treason,  and  the  doctor  was  enjomed  to  explain 
them.  Thus  pressed,  he  told  them  that  the 
words  had  lain  unheeded  in  his  pocket-book 
from  the  time  of  queen  Anne,  and  that  he  waa 
ashamed  to  give  an  account  of  them ;  but  the 
truth  was,  mat  he  had  gratified . his  curiositv 
one  day,  by  hearing  Daniel  Burgess  in  the  pul- 
pit, and  those  vrorcb  was  a  memorial  hint  of  a 
remarkable  sentence,  by  which  he  warned  hie 
congregation  to  beware  of  thoroug[h- paced 
docteine,  '  that  doctrine,  which,  canning  in  at 

*  one  ear,  paces  through  the  head,  and  goes  out 

*  at  the  other.' 

**  Nothing  more  than  this  appearing  m  hie 
papers,  and  no  evidettoe  arising  against  bimy  hm 
was ael  at  liberty."   lifeafYaMte. 
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for  me ;  for  I  have  been  guarded  in  a  different 
manner  from  other  people  in  the  Tower :  my 
warders  were  put  into  the  Tery  room  with  me, 
and  ordered  never  to  stir  a  ovoment,  niff  htor  day, 
out  of  it ;  wliicb  orders  they  punctually  obeyed, 
and  wereconfitant  witnesses  to  all  my  actions. 

**  And  those  warders  will  depose,  that  they 
believe  it  was  impossible  for  me  to  have  written 
or  sent  out  any  such  directions ;  the  officers,  1 
don't  doubt,  will  do  me  the  same  justice.  And 
when  ray  solicitor  was  admitted,  finding  that 
Mr.  Gordon's  affidavit  might  be  of  use,  if  al- 
lowed as  evidence,  a  person  was  immediately  dis- 
patched, and  who  brought  it  in  a  different  form 
from  those  which  have  been  printed.  And  my 
solicitor  can  testify,  that  no  draughts  were  sent 
by  him  ;  which,  with  the  grqss  management 
of  the  persons  concerned  in  this  affair,  is,  I 
hope,  sufficient  to  give  your  lordships  the 
clearest  con v iction  of  my  i n nocence  i n  it.  And 
I  do  solemnly  affirm,  that  I  never  knew  any 
thing  of  them  ;  never  lieard  of  the  name  of 
Aikenh^d  before ;  nor  can  I  find  out  any  per- 
son (besides  the  master  of  that  vessel)  that  e? er 
did. 

*'  The  other  crime  is  set  forth  in  oneLevett^s^ 
deposition,  in  the  Report  made  to  this  most 
honourable  House :  wherein  (among  a  great 
many  other  most  notorious  falsboods)  she 
swears  that  one  Mrs.  Barnes  told  her,  that  I 
was  instrumental  in,  or  privy  to,  the  shutting 
up  of  a  person  in  a  dungeon,  for  fear  of  his  turn- 
ing informer ;  and  not  only  of  him,  bnt  of  800 
more  upon  the  same  account :  which,  I  believe, 
is  the  most  surprizing  crime  that  ever  yet  was 
alleged  asainst  any  Christian.  Mrs.  Barnes 
denies  every  syllable  of  this  conversation ;  and 
if  the  person  that  swears  this  against  her  had 
been  produced,  she  would  be  proved  to  your  lord- 
ships to  havebeen  a  vile  infamous  creature  all  her 
Hfe.  And  if  she  is  to  be  believed,  or  that  your 
lordships  can  think  it  possible  there  can  be  the 
least  truth  in  her  deposition,  it  will  be  a  sin  to 
let  me  live,  and  impossible  to  find  out  a  punish* 
ment  too  cruel  for  me. 

**  These,  my  lords,  are  the  chief  crimes 
which  I  am  charged  with  ;  and  very  great  ones 
they  are,  had  they  been  in  any  degree  made 
out  against  me.  I  am  a  stranger  to  the  me- 
•  thods  of  leg;al  proof,  but  have  been  told  by 
counsel,  that  the  greater  a  person's  crime  is, 
the  clearer  the  evidence  ought  to  be  against 
him ;  and  how  weak  and  insufficient  the  proofs 
produced  for  this  purpose  are,  and  how  clear 
and  convincing  those  which  have  been  c|ffered 
in  my  justification,  has,  I  hope,  evidently  ap- 
peared to  your  lordships,  and  given  you  entire 
conviction  of  my  innocence ;  and  that  all  the 
crimes  alleged  against  me,  are  without  the  least 
colour  or  foundation  of  truth.  But  bow  much  I 
have'  suffered  for  these  supposed  crimes ;  and 
what  extraordinary  means  have  been  made  use 
of  against  me,  are  things  much  worthier  of  your 
lordships'  judicial  consideration.  To  be  taken 
up,  andheldtoexorl^tant  bail,  without  ever  as- 
aigning  rany  pailicular  crime  against  me :  to 
•iwer  a  long  and  close  confinement)  where  the 


expence  bears  no  proportion  to  my  circum- 
stances :  to  have  numbers  of  people,  and  some 
of  them  creatures  of  the  meanest  rank  and  con- 
dition, taken  up,  examined,  and  tampered  witb| 
upon  my  account ;    and  Newgate  sent  to  fur 
witnesses :   to  have  a  servant  (who  was  turned 
off  for  his  ill  behaviour)  brought  as  an  evidence, 
and  my  most  intimate  friends  imprisoned  for 
not  swearing  against  me;  are  hardships  and 
proceedings,  1  believe  hitherto  unheard  of  in 
England ;  and  such  as  i  hope  your  lordships 
will,  in  your  great  wbdom  and  justice,  think  fit 
to  redress.    All  which  is  of  a  piece  with  an  in- 
famous offer  made  to  myself  by  one  of  the 
nnder-secretaries  of  state,  who  the  morniag 
afler  I  was  first  examined,  came  to  me  with  a 
message  (as  he  said)  from  one  of  his  superiors, 
to  let  me  know, « That  I  had  now  a  very  good 
*  opportunity  of  serving  myself;   and  that  he 
«  was  sent  to   offer  me  my  own  conditions.' 
And  when  I  declared  myself  an  endre  stranger 
to  the  conspiracy,  and  was  sorry,  to  find  that 
noble  lord  have  so  base  an  opinion  of  me,  he 
seemed  to  wonder  that  I  would  neglect  so  good 
an  occasion  of  serving  myself,  *  especially  when 
'  I  might  have  any  tiling  I  pleased  to  ask  for.' 
What  authority  that  person  had  for  his  message, 
or  the  rest  of  bis  after-proceedings,  1  will  not 
pretend  to  say :  but  as  I  have  been  ruined  and 
utterly  undone  by  them,  1  hope  your  lordships 
will  take  my  sufferings,  as  well  as  circum- 
stances, iuto  your  consideration ;   and  instead 
of  inflicting  any  farther  pains  and  penalties, 
look  upon  me  (as  I  really  am>  a  person  highly 
injured,  and  not  a  criminal  concerned  in  any 
transactions  against  tlie  government. 

**  As  for  my  circumstances,  they  are  bat 
too  well  known  in  the  world. 

**  And  here  I  cannot  omit  my  gratitude  to 
the  late  and  present  constables  of  the  Tower : 
for  the  late  constable  (though  I  never  had  the 
honour  to  see  his  lordship)  was,  upon  a  repre- 
sentation of  my  circumstances,  so  very  good, 
as  to  procure  me  the  promise  of  an  allowance 
from  the  government:  and  his  lordship,  the 
present,  has  been  so  kind  as  to  get  it  paid.   Bat 
the  officers  of.the  place  can  testify,  that  this 
allowance  has  not  been  converted  to  any  private 
use  of  mine,  but  constantly  given  to  the  per* 
sons  appointed  to  attend  me.    And  I  must  take 
leave  t»  assure  your  lordships,  that  it  has  cost 
me  more  since  I  was  sent  there,  than  the  go- 
vernment has  now  lef^  me  really  worth  in  the 
world ;  and  I  must  suddenly  become  a  sacri- 
fice to  my  necessities,  if  not  set  at  liberty  by 
your  lordships'  great  clemency  and  compassion. 
"  If  I  have  dropped  any  expression  which 
may  not  be  so  agreeable  to  some  particnlar 
persons  id  power,  I  could  wish  that  my  de- 
fence had  not  laid  me  under  that  necessity: 
and  I  do  solemnly  protest,  that  they  have  not 
proceeded  from  any  resentment  for  my  suffer- 
mgs;  but  from  a  sincere  endeavour  to  give 
your  lordships  the  clearest  conviction  of  mj 
mnooence.    And  since  I  could  not  merit  their 
favour,  I  shall  always  endeavour  to  pceierve 
their  good  QpinioD. 
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**  As  to  the  legality  of  these  proceedings, 
and  the  danger  of  niakiog  precedents  of  tliis 
kind,  those  are  things  which  hare  been  already 
folly  set  forth  by  my  coaosel,  and  must  be  sub- 
mitted to  the  great  wisdom  and  jurisdiction  of 
this  most  illustrious  assembly  :  an  assembly ! 
which  is  not  only  the  highest  and  most  ho- 
nourable, but  the  nprightest  and  most  impartial 
I  believe  upon  earth ;  and  whose  justice  has 
ever  appeared  as  extensive  as  their  power. 
The  great,  and  the  only  argument  wnich  I 
bave  heard  offered  for  the  passing  of  this  Bill, 
is,  that  the  occasion  is  extraordinary ;  that 
your  lordships  are  in  your  legislative  capacity ; 
and  though  the  proofs  may  not  be  so  leg^, 
however,  *  in  terrorem,'  it  is  necessary  to  pass 
it.  But  I  humbly  beseech  your  lordships  to 
consider  where  the  extraordinariness  of  this 
occasion  lies : — Has  there  been  the  least  com- 
motion in  any  part  of  the  three  kingdoms? 
Or  any  person  iniured  in  his  liberty  or  fortune, 
besides  those  who  have  been  so  unhappy  as 
to  fall  onder  this  suspicion  P  Or  is  this  occa- 
sion more  extraordinary  than  when  there  was  a 
public  insurrection  in  the  kingdom  ?  And  when 
the  persons  concerned  in  it,  were  tried  by  the 
common  and  ordinary  courts  of  justice  ?  And 
because  your  lordships  are  vested  with  a  su- 
preme authority,  and  not  tied  up  to  the  com- 
mon forms  of  law,  can  that  be  a  reason  for 
your  acting  directly  contrary  to  it?  And  to 
suppose  vour  lordships  capable  of  doing  so, 
was  not,  I  must  say,  so  becoming  an  argument 
to  bave  been  offered  upon  this  occasion.  And 
to  bave  a  session,  which  opened  with  so  mild, 
so  gracious  a  speech  from  the  throne,  end  in 
such  an  extraordinary  manner,  must  surely 
be  very  contrary  to  the  design  and  intention  of 
the  throne  at  that  time ;  and  is,  1  hope,  so 
atiU ;  especially  since  no  intervening  accidents 
iiave  happened  to  ruffle  the  quiet  and  tranquil- 
lity of  the  kingdom. 

**  My  lords ;  the  first  extraordinary  bill  that 
I  believe  ever  passed  in  England,  was  that  of 
the  earl  of  Strafford,*  and  how  much  per- 
sonal prejudice  was  in  his  prosecution,  and 
how  fatal  that  Bill  proved  in  its  consequences, 
I  need  not  mention,  since  the  Royal  Martyr 
himself  has,  in  his  dying  words,  called  it  an 
unjust  sentence,  and  imputed  all  his  misfor- 
tunes to  it.  And  pray,  my  lonis,  why  was  that 
lenteoce  unjust,  but  because  it  was  not  sup- 
ported by  law  ? — ^And,  to  the  eternal  honour  of 
this  House  be  it  said,  that  when  the  proofs 
upon  his  trial  were  not  found  legal,  they  re- 
fused to  find  him  ffuilty.  But  when  this  ex- 
traordinary method  was  taken,  And  the  torrent 
of  the  times  bore  down  their  usual  justice,  then 
tbc  flood-gates  of  all  those  miseries  were 
opened,  which  overwhelmed  and  sunk  the 
constitution :  and  of  which  some  of  your  noble 
predecessors  had  so  strong  and  lively  a  sense, 
as  to  declare  in  this  very  House,  that  they 
would  be  sooner  torn  in  pieces,  than  come  into 
such  illegal  proceedings  ;  and  so  fell  a  sacri- 
^cetothe  love  and  laws  of  their  country. 

*  feiee  his  Case,  vol.  3,  p.  1383. 


*<  To  which  I  shall  only  beg  leave  to  add 
one  observation,  that  I  am  sure,  is  but  too  well 
known  to  that  right  reverend  bench : — That 
of  all  the  prelates  who  advised  his  majesty  to^ 
the  passing  of  that  fatal  Bill,  not  one  of  them 
escaped  tlie  violence  of  those  very  persons 
whom  they  endeavoured  to  oblige  by  tnat  ad- 
These,  my  lords,  were  the  unhappy 
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effects  and  fatal  consequences  of  one  extraor- 
dinary Bill :  and  what  those  of  another  may 
prove,  the  great  Director  of  all  things  only  can 
foresee ! 

**  Many  are  the  arguments  which  might  be 
brought  to  shew  the  great  injustice,  as  well  as 
inconveniencies,  of  these  laws  in  particular; 
but  as  my  liberty  can  be  of  no  great  moment 
to  the  world,  I  shall  only  beseech  your  lord- 
ships, not  through  me  to  give  a  wound  to  the 
constitution,  which,  perhaps,  may  not  so  easily 
be  cured.  The  great  characteristic  which  dis- 
tinguishes England  from  the  rest  of  the  neigh- 
bouring nations,  is,  the  excellency  of  our  laws, 
of  which  your  lordships  are  the  great  guar- 
dians :  and  if  you  suffer  those  laws  to  be  broke 
in  upon,  and  render  life  or  liberty  so  preca- 
rious, as  to  be  affected  or  taken  away  by  every 
idle  hearsay,  that  excellency  must  soon  disap- 
pear, and  the  best  form  of  government  now 
upon  eartb,  consequently  sink  into  anarchy 
and  confusion. 

"  My  lords ;  the  words  of  my  Bill  are  very 
severe,  and  do  not  bear  the  least  proportion  to 
the  proofs  which  hare  been  produced  against 
roe :  and  I  humbly  hope,  that  my  past  suffer- 
ings will  be  looked  upon  as  a  sufficient  pu« 
nishment ;  especially  since  it  is  not  pretended,' 
that  I  have  transgressed  any  law  yet  in  being. 
1  propose  no  great  happiness  in  this  life,  and 
woulq  willingly  avoid  as  much  misery  as  I 
could:  and  must  therefore  humbly  beseech 
your  lordships,  to  look  upon  me  as  a  stranger 
in  your  kingdom,  and  a  person  (as  I  really  am) 
inconsiderable  in  myself;  and,  consequently, 
incapable  of  doing  the  least  prejudice  to  any 
government.  For  my  behaviour,  1  am  willing 
to  give  the  best  sureties  that  I  am  able :  but  if 
that  be  not  approved  of,  I  hope  your  lordships 
will  give  me  leave  t6  retire  to  some  other  part 
of  the  world,  where  I  may  enjoy  my  poverty 
with  freedom.  But,  let  my  fate  be  what  it 
will,  I  shall  ever  pray  for  your  lordships'  parti- 
cular welfare,  as  well  as  the  general  prosperity 
of  the  kingdom. 

*'  And  so  resign  myself  with  the  utmost  ha- 
mility,  to  your  lordships'  great  clemencyi  jus- 
tice, and  compassion." 


.  Proceedings  as  to  Atterburt. 

In  the  House  of  Lords,  on  April  5, 17S5,  a 
Petition  of  Francis  bishop  of  Rochester,  pri- 
soner in  the  Tower,  was  presented  to  the  Hoose^ 
and  read ;  setting  forth,  *'  That  on  Thursday 
the  4th  insfc.  about  three  o'clock  in  the  after- 
noon, colonel  Williamson,  deputy  Ueutenaot  of 
the  Tower,  attended  by  Mr.  SegesAt,  the  gen- 
tleman porterj  and  by  two  warders,  came  up  to 
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th«  petitioner's  rooin»  while  he  was  at  dinner  \ 
and,  having  pat  his  two  servants  under  the 
custody  of  warders  helow,  told  the  petitioner, 
Be  most  search  him.  The  petitioner  asketl  him 
fy[  his  warrant  He  answered,  He  had  au- 
thority from  the  ministry;  affirtning  it  uiion 
his  salvation ;  but  the  petitioner  refused  to  be 
searched  till  he  shewed  it.  He  then  said,  He 
had  a  verbal  order ;  but  refused  to  sajr  from 
whom.  The  petitioner  told  him,  If  it  were 
Terbal  only,  it  did  not  appear  to  him,  and  he 
would  not  be  searched.  He  endeavoured  ne- 
fertheless  to  search  the  petitioner's  p<(ckets 
himself  by  force ;  but  the  petitioner  wrapped 
his  morniDg  gown  about  hiro,  and  would  not 
suffer  him  tiU  he  shewed  bis  warrant ;  which 
the  petitioner  demanded  five  or  six  times  to  no 
purpose.  He  then  ordered  the  two  warders 
attending  to  come  to  the  petitioner,  and  do  their 
duty  ;  and  one  of  them  laid  hands  upon  him, 
and  began  to  use  violence ;  and  though  the 
petitioner  knocked  and  called  often  for  bis  ser- 
Ysnts,  colonel  Williamson  Raid,  They  should 
not,  nor  were  they  persiitted  to  come  near  him. 
Vpon  this,  the  petitioner  submitted  ;,and  they 
took  every  thing  out  of  bis  pockets,  and  search- 
ed his  bureau  and  desk,  and  carried  away  with 
them  two  seals.  They  seized  also  a  paper  in 
the  petitioner's  pocket ;  but  that  bein^  a  letter 
to  his  solicitor,  about  the  managing  of  his  cause, 
which  the  petitioner  thought  they  could  have 
no  pretence  to  seize,  while  he  was  under  the 
protection  of  parliament;  betook  it  again  from 
them,  and  tore  it ;  but  they  carried  a  part  of  it 
along  with  them.  They  searched  also  his  two 
servants  below,  and  took  away  a  seal  from  one 
of  them ;  and  those  servants  likewise  demanded 
their  warrant,  but  they  had  none  to  produce. 
The  petitioner  therefore,  as  a  lord  or  parlia- 
iDent,  though  under  confinement,  humbly 
prays,  that  their  lordships  would  be  pleased  to 
take  these  matters  into  serious  consideration, 
and  grant  him  such  relief  and  protection  as 
their  lordships  shall  judge  proper,  against  such 
unprecedenled,  illegal,  anu  insolent  usage." 

And  thereupon  a  motion  was  made,  and  the 
question  was  put,  <*  That  colonel  Williamson, 
tne  deputy  lieutenant  of  the  Tower  of  London, 
If  r.  Seijeant,  the  gentleman  porter  there,  the 
two  warders  who  attended  oolsBel  Williamson 
yesterday  in  the  apartment  of  the  bishop  of 
Rochester,  prisoner  in  the  Tower  of  London, 
and  the  two  servants  of  the  said  bishop  attend- 
ing his  lordsliip,  do  attend  at  the  bsir  of  this 
House  immediatelv,  to  give  an  account  of  the 
matters  mentioned  in  the  said  P0tki4Ni."f^f  t 
was  resolved  in  the  negative. 

*'  Dissentient, 
**  1st,  Because  the  petitioner,  as  a  lord  of 
parliament  and  member  of  this  House,  thonffh 
BO  peer  of  the  realm,  bath  an  unqocslioiiaUe 
'^gbt,  under  all  eircumatanoes,  to  the  jostioe 
and  protection  of  this  House,  against  any  per- 
sons whatsoever,  who,  during  the  sittwg  of 
pariiament,  commit  any  act  or  violence  to  his 
pcrwMi  or  propertji  which  this  Hmist  may  ad- 


judge to  be  a  breach  of  his  privilege ;  and  there- 
fore, as  we  conceive,  the  facts  Sieged  in  the 
Petition,  if  the  same  are  true,  and  no  account 
given  of  them  by  the  persons  concerned  to  the 
satisfaction  of  this  Homo,  sre  an  unwarrant* 
able  attempt  upon  a  member  of  this  House. 
We  think  that,  in  justice  to  the  petitioner,  and 
to  the  honour  and  privileges  of  this  House, 
there  ought  to  have  been  an  immediate  and  im« 
partial  examination  by  this  House,  of  the  per- 
sons concerned ;  we  finding  no  instance  on  the 
Journals  of  this  House,  where  any  member  of 
the  House  hss  complained,  by  petition  or  other- 
wise, of  the  least  violence  or  injury  to  his  per- 
son, during  the  time  of  privilege,  whereon  the 
House  hath  not  ordered  an  examination  of  the 
facts  so  complained  of. 

*'  Sdly,  Because  it  appears  to  us,  that,  the 
petitioner  being  under  imprisonment,  and  a  Bill 
depending  against  him  in  the  House  of  Com- 
mons; that  Honse,  having  allowed  him  the 
benefit  of  counsel  and  solicitors  for  making  his 
defence,  were  proceeding  against  the  petitioner 
on  that  Bill,  in  all  probaoilitv,  at  the  very  time 
the  matters  complained  of  were  transacted ; 
and  as  that  Bill  may  soon  come  under  the  con- 
sideration and  judgment  of  this  House,  the  seiz* 
ing  the  petitioner's  letter  to  his  solicitor,  or  any 
thing  wnicb  may  concern  his  defence,  we  are 
of  opinion,  ought  to  have  been  examined  into  ; 
it  being,  as  we  conceive,  against  the  rules  of 
natural  justice,  the  laws  of  all  nations,  and 
the  fundamental  and  known  laws  of  this  realm, 
that  any  papers,  or  other  things,  in  the  law- 
ful possession  of  the  person  so  accused,  and 
which  may  relate  to  his  defence,  should  be  for- 
cibly wrested  from  him ;  or  that  any  person, 
and  more  especially  a  lord  of  parliament,  being 
under  imprisonment,  and  accnsation  for  high- 
treason,  snould,  by  terror  or  other  violence,  be, 
withoutjust  cause,  in  any  degree,  disturbed  in, 
or  disabled  from,  making  his  defence. 

**  Srdly,  Because  the  refusing  to  enter  into 
the  examination  of  the  matters  complained  of 
by  the  Petition  may,  in  our  opinions,  be  con- 
strued to  be  a  justification  of  the  proceedings 
therein  alleged,  even  though  there  was  not  a 
reasonable  occasion  for  the  same ;  and  it  being 
suggested  in  tlie  Petition,  '  That  the  deputy 
lieutenant  of  the  Tower  did  affirm  to  the  peti- 
tioner, upon  his  salvation,  that  be  bad  a  verbal 
order  from  the  minbtry,  though  he  refused  to 
say  from  whom,  and  not  pretending  that  what 
he  did  was  by  his  own  authority;'  we  are  of 
opinion,  that  it  was  of  the  greatest  consequence 
to  the  honour  of  his  m^esty's  government,  that 
thia  House  should  have  examined  into  this  pro- 
ceeding ;  and  the  rather,  because  we  osnceive 
it  to  be  of  the  highest  importance  to^  the  free 
and  impartial  administraUon  of  justice,  that 
this  Honse  should,  on  all  occasions,  discoun- 
tenance ad  appearances  offeree,  especially  oa 
a  lord  of  parliament,  imprisoned  and  accused 
of  high-treason. 

<*  4thly,  Because  we  think  that,  if  an  un- 
justifiable violence  be  oflnsred  to  the  person  or 
piivilegieef  any  nembcr  of  Ibis  House,  and  Ml 
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fumioed  into,  it  may  pro?6  an  eocoarage- 
meot  to  eomiiiit  the  like,  if  not  further  abases, 
00  any  other  roember  of  this  House,  in  IViture 
timci.^Straflbni,  8carsdale,  Litchfield,  Cow- 

enr,  Poulett,  Bingley,  Batburst,  Foley, 
race,  Hay,  AsbborBham,  Guilfora, 
Weston,  Montjoy,  Lechmere." 

On  April  9ih,  the  Bill  to  inflict  pains  and 
peoaKies  on  Francis  lord  bishop  of  Uochester 
wts  broufi[ht  up  from  the  Commons  to  the 
Lords,  and  was  read  a  first  time.  On  the  next 
diy,  on  the  bishop's  Petition,  counsel  and  soli- 
dtorg  were  assigned  to  him,  with  freedom  of 
toopfisto  ad?iae  him  in  private.  And  then  a 
Petition  of  the  said  Francis  lord  bishop  of  Ro- 
chester ;  setting  forth,  **  That  there  are  divers 
pipers  laid  before  their  lordships,  by  the  House 
of  Commons,  to  support  the  charge  against  the 
petitioner,  in  the  Bill  to  infiictpainaand  pe- 
oalties  npoa  him ;  and  several  ot  those  papers 
are  said  to  be  in  cypher,  which  may  require  a 
deliberate  iDspection  ;*'  and  praying,  *'  That 
be  laay  have  some  convenient  time  liefore  the 
•ecoDd  readiDg  of  the  said  Bill,  allowed,  to  in- 
spect the  said  papers,  by  his  counsel  or  soli- 
oton,  in  the  presence  of  proper  officers,"  was 
preseoted  to  the  House,  and  read. — And  or- 
dered to  be  rejected. 

And  Mr.  Reeves  and  Mr.  -Wearg  having 
opened  the  nature  of  the  Bill,  and  the  evidence 
to  prove  the  allegations  in  the  preamble  thereof, 
proceeded  to  produce  such  evidence,  among 
which,  they  offereil  an  extract  of  a  letter  from 
■rLokeScbaub  to  lord  Carteret,  dated  "  Paris, 
Ml  April,  1799,  N.  S."  and  a  translation  of  a 
Mer  enclosed  in  sur  Luke'Schaub's  letter  to 
mil  Carteret,  to  prove  the  conspiracy  in  ge- 
■eral,  alledged  in  the  first  part  of  the  preamble 
of  the  BUI. 

And  the  bishop  of  Rochester  and  his  counsel 
objecting  to  the  reading  the  said  extract,  or 
aay  extracts  of  letters  whatsoever. 

A  motion  was  made,  **  That  the  Bishop  be 
4>lEed,  whether  be  did  insist  that  the  extract  of 
the  letter  from  air  LukeSchaub,  and  the  en- 
closed advice,  should  not  be  read  P  and  if  so, 
that  he  would  state  hif  objection  or  objections 
Ibereottto." 

Aad  the  lorn  chancellor  acquainted  him 
llwrewith ;  and  "  that  he  and  his  counsel  were 
at  libertjr  to  argue  any  objection  be  should  state 
to  the  said  extract." 

Aad  the  Bishop  and  his  coonsel  were  heard 
thereopoB. 

The  Resolution  of  this  House,  of  the  26th 
of  April  last,  in  the  case  of  John  Plunkett,  re- 
ladag  to  the  reading  of  extracts  of  letters  to 
prove  the  conspiracy  in  general,  wns  read. 

A  motion  was  made,  and  the  question  was 

\  **  That  the  extract  offered,  by  the  coonsel 
the  Bill,  of  the  letter  from  sir  Luke  Schaub 
lo  the  lord  Carteret,  be  read  in  evidence  ?"— It 
Was  itaahred  in  the  affirmative. 

Then  a  motion  was  made,  and  the  question 
«^  put,  «<  Whether  the  advice  enclosed  in  the 
i^  kttar  fiom  sir  L«ke  Schaub  ba  ready 
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though  this  House  be  not  acquainted  with  th« 

name  of  the  person  who  gave  that  advice?"-— It 

was  resolved  in  the  affirmative. 

**  Disaentient. — Strafford,  Craven,  Saliaburji 

Oslmme,  Northampton,  Scaradale,  Avles- 

Ibrd,  Gower,  Poulett,  Fran.  Ccstnens'^ 

Masham,    Anglesey,   Cowper,    Brooke^ 

Litchfield,    Bruce,    Denbigh,    Guilford^ 

Dartmouth,  Trevor,  Fole^,  £xeter.  Moot* 

joy,  Willoughby  de  Broke,  Weston,  Car* 

digan,  Compton,  Bingley,  Ashbamham, 

Berkeley  of  Stratton." 

The  counsel  for  the  Bill  offered  in  evidence 
the  copy  of  a  letter,  directed  **  To  Mr.  DnmK* 
ville,  an  attorney,"  enclosed  in  a  letter,  di* 
rected  <«To  Mr.  Thomas  Wilmore,  at  Mr. 
Stokoe's,  a  bookseller,  at  Charing-cross,  April 
ST ;"  with  the  enclosed,  being  a  copy  of 
O 's  letter  to  L ,  dated,  April  97. 

And  the  Bishop  and  his  counsel  objecting  t^ 
the  reading  the  aaid  letters,  part  of  them  being 
written  in  cypher,  and  the  decyphering  inter« 
lined: 

A  motion  sras  made,  **  That  the  lettem 
written  in  cypher  and  sworn  by  two  decy- 
pherers  to  be  truly  decyphered,  may  be  read.*' 

And  a  question  oeing  stated  thereupon  : 

These  words  were  proposed  to  be  added  | 
vi^  '*  without  giving  the  prisoner  an  oppor* 
tunity  to  make  proof,  of  his  part,  how  ther 
ought  to  be  decyphered." 

The  question  was  put,  *'  Whether  tho8« 
words  shall  be  made  part  of  the  qnestion,"-^lt 
was  resolved  in  the  negative. 

Then  the  question  was  put,  **  Whether  ihm 
letters  written  in  cypher,  and  sworn  by  two  de> 
cypherers  to  be  truly  decyphered,  shall  be  now 
read,"— It  waa  resolved  in  the  affirpaative.- 

Then  Peter  Thouvois  was  examined^  npoa 
oath,  to  prove  the  said  letters  to  be  true  copies 
of  the  originate,  which  were  stopped  at  tha 
post  office,  and  copied,  and  sent  forward  as  di«. 
rected. 

l4nd  Edward  Willes,  clerk,  was  sworn,  and 
examined,  to  prove  the  said  letters  truly  de« 
cyphered. 

And  admitting  upon  his  examination,  <<  thai 
be  did  ose  a  key  m  decypherfng  the  said  letters  ;*' 

And  the  bishop  of  Kochester  insisting,  *<tbat 
the  said  Mr.  Willes  should  produce  the  same :" 

And  the  said  Mr.  Willes  submitting  it  to  th* 
House,  whether  he  should  he  obliged  so  to  do : 

A  motion  was  made,  and  the  question  waft 
put,  **  That  Edward  Willes  be  obbged  to  pro* 
doce  bis  key  of  the  cypher  ?"— It  was  resolved 
in  the  negative. 

**  Dissentient. — Northampton,  Sahsbnry^ 
Strafford,  Scafsdale,  Fran.  Cestriens^ 
Poulett,  Cowper,  Cardigan,  Bruos^ 
Wharton,  Brooke,  Ayleaford,  Trevor, 
Guilford,  Gower,  Oxford  and  Mortimer, 
Masham,  Foley,  Anglesey,  Litchfield, 
Exeter,  Dartmouth,  Mont|<^,  Osboma, 
Berkeley  of  Stratton,  Weston,  Wil- 
loughby de  Broke,  Bingley,  Comptoo^ 
.    Dsnbigby  Ashburobami  Crnvan.'* 
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On  May  6,  the  day  appointed  for  bearing 
ooansel  and  witnesses  upon  the  Bill,  and  for 
reading  the  same  a  second  time,  the  Bishop 
waf»  brought  to  the  bar. 

The  counsel  for  the  Bill  offered  in  evidence 
the  examination  of  Philip  Neynoe,  since  de- 
ceased, before  some  of  the  lords  of  the  council. 

And  an  objection  being  made  to  the  reading 
thereof,  and  some  proofs  being  heard  concern- 
ing the  same : 

The  Bishop  asked,  <*  Whether  enquiry  was 
made  of  Neynoe,  or  if  he  ga? e  any  satisfaction 
to  the  lords  of  the  council,  touching  the  fact  al- 
leged in  the  said  examination,  that  Mr.  Henry 
Watson,'  who  be,  Nevnoe,  supposes  to  have 
been  the  earl  Mareschal,  was  in  England  all 
the  spring  before  ;  and  that  he  lay  with  him 
several  nights." 

'  '  And  insisting,  '*  That  he  should  baveliberty 
to  ask  the  said  question,  before  the  reading  the 
•aid  examination :" 

And  the  Bishop's  counsel  being  heard 
thereto : 

They  were  ordered  to  M-ithdraw,  and  the  Bi- 
ghop  to  be  taken  from  the  bar. 

And  being  withdcawn : 
'    After  debate ; 

The  question  was  put,  **  Whether  the  bishop 
pf  Rochester  be  at  liberty  to  ask  the  said  qu^- 
tion,  before  the  reading  the  examination  of 
Philip  Neynoe," — It  was  resolved  in  the  ne- 
gative.'   ^ 

Then  the  counsel  were  called  in  again. 
•    And  tbe  Bishop  was  brought  to  the  bar,  and 
acquainted  With  the  said  Resolution. 

And  the  counsel  for  tbe  Bill  desiring  "  That 
tbe  examination  of  Philip  Neynoe  might  be 
read:*' 

And  the  same  being  opposed  by  the  bishop 
and  his  counsel : 

The  question  was  put,  <*  Whether  the  exa- 
mination  of  Philip  Neynoe,  since  deceased, 
«hall  be  read," — it  was  resolved  in  the  affir- 
mative. 

And  the  same  was  read  accordingly. 

Peter  Thouvois  was  examined,  touchinsfthe 
copies  of  three  letters  stopped  at  the  post-office ; 
the  first  directed  to  Chivers,  dated  April  20, 
17S9,  subscribed  *'  T.  Jones ;"  the  second  to 
Bf  usgrave,  dated  April  20,  1722,  under  cover, 
<*To  Mr.  Gordon  the  son,  banker  at  Boulogne," 
■nbscribed  '*  T.  Illington ;"  the  thihi  to  Mr. 
Jackson,  under  the  cover  of  **  Mr.  Gordon  le 
"fils,  banquier  k  Boulogne  sur  Mer,"  dated  April 
20,  1722,  and  subscribed  '*  R ;"  which  were 
copied,  and  sent  forward  as  directed :  and  at- 
tested the  same  were  true  copies,  except  such 
words  as  were  wrote  over  the  figures. 

And  being  asked,  '*  If  he  had  an  order  to 
atop  and  open  those  particular  letters,  or  a  ge- 
neral order  to  open  all  letters  in  such  a  hand  ?" 

And  the  clauses  concerning  opening  of  let- 
ten,  in  the  Act  9  Anns  ReginsB,  entitl^,  **  An 
Act  for  establishing  a  general  pott-office  for  all 
lier  majesty's  dominions,"  being  read : 

The  Bishop  asked  the  said  Mr.  Thouvois, 
<'  If  li9  bad  any  expreas  wamnt,  opder  the 


hand  of  one  of  the  principal  secretariea  of  state, 
for  o[)eoing  the  said  letters?" — Alter  debate; 

This  question  was  stated,  ''That  it  is  tbe 
opinion  of  this  House,  that  it  is  incunsisteat 
with  the  public  safety,  as  well  as  Unnecessary 
for  the  prisoner's  defence,  to  sufier  any  further 
enquiry  to  be  made,  upon  this  occasion,  ioto 
the  warrants  which  have  been  granted  by  tbe 
jseoretaries  of  state,  for  the  stopping  and  open- 
ing letters  which  should  come  or  go  by  the  post, 
or  into  the  methods  that  have  been  taken  by 
the  proper  officers  at  the  post-office  in  obedi- 
ence to  such  warrants." 

And  it  being  moved,  ''To  leave  out  these 
words,  '  as  well  as  unnecessary  for  the  pri- 
'  soner's  defence  :'*" 

Atler  debate ; 

The  question  was  put,  '<  Whether  those 
words  shall  stand  part  of  the  question  ?" — it 
was  resolved  in  the  affirmative. 

Then  the  question  was  put,  "  That  it  is  the 
opinion  of  this  House,  that  it  is  inconsistent 
with  the  public  safety,  as  well  as  unnecessary 
for  the  prisoner's  defence,  to  sufi'er  any  further 
enquiry  to  be  made,  upon  this  occasion,  into 
the  warrants  which  have  been  granted  by  tbe 
secretaries  of  state,  for  the  stopping  and  open- 
ing of  letters  which  should  come  or  go  by  tbs 
post,  or  into  the  ro<:thods  that  have  b^n  taken 
by  tlie  profier  officers  at  the  post-office  in  obe- 
dience to  such  warrants," — It  was  resolved  in 
the  affirmative. 

"  Dissentient. 

"  1st,  We  humbly  apprehend  that  in  all  cri*. 
minal  prosecutions,  the  cross  examining  of 
witnesses  is  necessary  for  the  defence  of  thr> 
prisoner,  and  for  the  satisfaction  of  those  wlio 
are  to  judge  of  the  facts  alleged  against  him, 
in  order  to  the  discoveringof  truth,  and  detect^ 
ing  any  fraudulent  evidence  which  should  foe 
offered  ;  and  the  Resolution  above  recited  does^ 
in  our  opinions,  debar  the  bishop  of  Rochester, 
and  every  other  person  concerned,  from  askiag 
any  questions  of  the  clerks  of  tbe  post-office, 
who  are  brought  as  witnesses  to  the  bar,  relat* 
ing  to  the  stopping  and  opening  of  post  letters, 
though  letters  pretended  to  be  stopped  and 
opened  at  the  post- office  are  read  as  evidence 
against  the  prisoner ;  and  we  conceive  that  the 
preventing  any  further  enquiry  oo  these  heads 
must  lay  this  House  under  great  difficulties, 
when  they  come  to  form  a  judgment  on  those 
letters,  the  validity  of  which  will  in  a  great 
measure  depend  on  the  proof  given  of  their 
having  been  truly  stopped  and  open^,  as  as- 
serted. 

"  2ndly,  We  apprehend  it  to  be  impossible 
for  this  House  to  determine  that  the  enquiry 
which  is  desired  is  unnecessary  to  the  defence 
of  the  prisoner,  till  he  shall  come  to  make  the 
anplication ;  and  we  coribeive  he  should  have 
toe  liberty  of  asking  what  questions  he  or  his 
counsel  think  proper,  of  the  clerks  of  the  post- 
office,  relating  to  the  stopping  and  opening  of 
letters,  without  acquainting  the  Hotise  what  use 
he  intends  to  make  of  their  answers :  a^d  tbvt 
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tppeary  to  wto  b^  bigfaly  raMOQaUe, 
to^ustiee^vid  warranted  oy  tbe  methoda  wbicb 
tfuf  Hoow  bas  hitherto  anowed  the  couQsel  for 
tlie  fupport  of  the  Bill  to  proceed  io,  who  have, 
Isrio^  tbe  whole  iwurae  of  this  examioatiOD, 
menred  tbe  appHcatioo  of  the  evidence  they 
kave  offered,  till  they  ahonid  judge  conveoient 
kmAe  ir.'—Scaradale,  NortbamptoD,  Poulett, 
Aii|^lesey,F6lev,Craveii,  Bathursr,  Ash- 
burnhauDy  Mashaniy  Litchfield,  Bruce, 
^     Vxbridge,   Exeter,  Compton,  Gower, 
Brooke,  Bingiey,  Hay,  Montjoy,  Ayles- 
ford,    Cardigan,  Osborne,  Fran.  Ces- 
triena',  Pomfret,  Trevor,  Weston,  Strat- 
ford, Wharton,  Willougbby  de  Broke, 
Denbigh." 

Edward  Willes,  derk,  waa  examined  upon 

ih,  to  prove  the  true  decypheriog  of  three 
httors,  dated  April  SO,  17S9,  subscribed  «<  T. 
Jones,"  "  T.  lllington,"  and  •«  R .» 

And  being  asken  by  the  Bishop,  •*  Whether 
it  is  possible  to  declare  certainly,  that  any  num- 
Wr  itsnds  for  a  name  beginning  with  any  par- 
lieoiar  letter,  unless  tbe  inunediate  preceding 
isd  immediate  subsequent  number  appears  to 
denote  a  name,  or  words,  beginning  with  the 
•me  letter:'* 

Aod  expressing  an  unwillingness  to  answer 
thtreuoto ;  declaring,  *<  That  it  would  tend  to 
tbe  discover  J  of  bia  art,  and  to  instruct  ill- 
M^ng  men  to  contrive  more  difficult  cy- 
pheis:" 

lite  question  was  pot,  <<  Whether  tbe  said 

a  I  aaked  of  Mr.  Willes  by  the  Bishop 
be  again  put  to  htm,"—- It  was  resolved 
is  tbe  negative. 

The  eonnsd  were  called  in  again ;  and  the 
Bidiop  waa  brought  to  the  bar,  and  acquainted 
vkb  the  said  Besolution. 

And  the  Bishop  penisting  to  pot  several 
f^eitions  to  Mr.  Willes,  relating  to  the  method 
•mI  manner  of  deeyphering : 

It  was  proposed,  *<  That  tbe  House  ahonld 
OMae  to  tnia  Resolation,  That  it  is  the  opinion 
of  this  Honse,  that  it  is  not  consistent  with  the 
inUc  ssfetT,  to  ask  Ihe  deey pheren  any  ques- 
iiBis,  which  may  tenfl  to  oiacover  the  art  or 
■yslery  of  deeyphering." 

Aod  a  question  being  thereupon  pat ;  it  was 
■Mlved  in  the  affirmative. 

ne  coooael  for  the  Bill  offerii^  the  said  let- 
toitoberead: 

And  tbe  ooonsd  Bgwot  the  Bill  olgecting 
llwiflo,  unless  it  were  fuUj^  proved  that  the 
Biibop  was  privy  or  oonsentiog  to,  or  directed 
the  writiag  of  them  by  George  Kuc^y : 

Aad  the  coooael  for  the  BUi  all^iging,  <«  That 
|bcjr  now  offered  them  to  prove  the  conspiracy 
«  gnml,  and  would  afkerwarda  a|^ly  thcoi 
to  the  Bishop  by  o^er  evidence :" 

iaerdsbtte; 

It  waa  resolved  anon^tlieaB0itio«,  Thattbe 
milslteisbenowread.      ^^ 

On  this  day  the  connaal  fair  the  Billd^lar- 
Wlhtttlwgr  had  gone  through  their  evidence. 


choosing  nd  to  begin  his  defence  at  this  tiniei 
farther  proceedbgs    were  deferred   till   thf 
morrow. 
On  May  0th,  his  lordship's  coonsel  being  ac- 

3oainted  that  they  should  now  proceed  io  his 
efence,  they  desired,  **  That  the  counsel  for 
the  Bill  might  first  apply  the  evidence  they 
had  produced  in  a  particular  manner ;  or  ^t 
least,  if  that  should  not  be  thpugl)t  proper,  t\\i^ 
then  t)ie  Hoqse  would  declare,  in  case  tb.f 
counsel  for  tbe  Bill  should  ip  their  reply  mslffS 
any  particular  application  of  their  evidence,  to 
enlbrce  it  further  than  they  had  yet  done,  th^ 
then  they  might  be  h^ard  f  ftecond  ti^ie,  hj 
way,  of  rejoinder." 

Which  being  objected  to  by,  tbe  counsel  fof 
the  Bill ;  they  having  in  general  openeit  thq 
application  of  tbe  evidence  Uiev  had  offered ; 

The  Bishop  reouested,, "  lliat  ihe  sense  of 
the  House  might  be  known,  as  to  the  desitq 
above-mentioned." 

And  afler  debate  in  relation  to  his  said  re? 
quest,  it  was  agreed,  to  call  iu  the  counsel  aoq 
tne  Bishop ;  and  that  his  counsel  should  be  di* 
rected  now  to  proceed  in  making  bis  def(pnce. 

And  they  bemg  again  called  in : 

Sir  Constantine  Pbipps  and  Mr.  Wynnf 
were  heard  in  behalf  of  the  bbhop  of  Ku-: 
chestefr. 

Sir  Constantine  Fhippi.  My  lords;  By  thf 
appointment  of  this  honoorable  House  1  have 
the  honour  to  attend  vour  lordships,  as  counsel 
for  the  reverend  prelate,  the  unfortquate  pri- 
soner at  the  bar:  and  persuade  myself  it  will 
not  be  difficult  to  defend  his  lordship  from  the 
heavy  pains  and  penalties  of  this  Bill ;  since 
the  counsel  for  it  confess  that  it  is  supported 
only  by  circnmstaotial  evidence. 

Bills  passing  into  laws  for  taking  away  men'f 
liberties  and  estates  by  circumstajices  oply,  arf " 
new.  Convictions  by  circumstancef  were  ne<« 
ver  heard  of  in  ages  past;  and  I  hope  will  ne- 
ver be  known  in  this,  or  any  which  is  to  come  t 
and  thovigh  one  of  the  gentlemen  said,  that 
circamstantial  evidence  is  sufficient  at  this  timf 
of  day,  I  lippe,  the  law  is  the  same  at  this  tim^ 
of  day,  as  ever ;  and  that  tl^e  lives  and  fortunes 
of  English  subjects  will  be  as  well  protected 
and  dmnded  by  your  lordships,  as  they  wer^ 
by  your  predecessors. 

The  securities  which  tbe  laws  have  provided 
for  our  libc^es  and  estates,  and  the  happiness 
that  we  cannot  be  deprived  of  them  but  by  fnl^ 
and  legal  proof,  are  advantages  which  were 
obtained  at  great  expence  of  blood  and  treasure^ 
by  your  lordships*  noble  ancestors:  and  w^ 
doubt  not  hot  yon  will  transmit  them  to  pos- 
terity, as  entire  as  they  have  been  cootinoe^ 
down  to  yonr  lordships. 

The  law  is  the  rule  of  men's  actions ;  and 
persons  accnsed  as  crimioals  for  facts  com- 
mitted by  then),  ought  to  be  tried  by  tbe  laws 
that  were  in  focoe  at  the  time  of  the  facts  com« 
mitted,  <  aecondom  allegata  et  probata.'  Bat 
kiws  made  *  as  post  facto,'  to  puniah  men  for 
fiusts  wbicb  were  not  offenc^i  w^eo  they  were 
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tomroitted,  reoder  all  things  that  are  dear  to 
Englishmen  precarious;  and  for  that  reason 
have  been  as  often  condemned,  as  they  haye 
been  made. 

The  charge  against  the  Bishop  and  Mr. 
Kelly  are  so  interwoven,  that  1  beg  you  will 
excuse  me,  if  in  my  rindicalion  of  him,  I  urffe 
any  tiling,  which  I  offered  in  behalf  of  Mr. 
Kdly,  when  I  had  the  honour  to  littend  your 
lordships  as  his  counsel :  but  I  shall  take  csxt 
to  repeat  no  more  than  is  necessary. 

My  lords ;  I  am  very  far  from  denying,  or 
contesting,  the  power  of  parliaments  as  to  Bills 
of  Attainder ;  but  1  hope  I  may  bare  leave  to 
observe,  that  such  a  power  hath  been  very 
rarely  exerted,  unless  upon  extraordinary  oc- 
casions, and  in  cases  of  necessity.  I  hope  too 
I  may  be  permitted  to  shew,  that  the  case  of 
my  Lord  Bishop  is  not  within  either  of  those 
reasons. 

He  never  withdrew  himself  out  of  the  king- 
dom ;  never  fled  from  justice,  but  was  always 
amenable  and  forth-coming,  ready  to  be  tried 
according  to  the  usual  and  ordinarvv  methods  of 
justice.  And  the  attainders  of  Mortimer,  and 
the  earl  of  Arundel,  in  Edward  3'stime,  of  sir 
Thomas  Haxey  in  Richard  d*s  time,  and  others 
afterwards,  were  reversed,  because  the  persons 
accused  were  forth -coming,  and  might  have 
been  brought  to  a  trial  according  to  tiie  usual 
course  of  justice.  Wherefore  I  hope  the  same 
jreasons  which  prevailed  with  those  parliaments 
to  reverse  those  attainders,  will  have  weight 
enough  with  your  lordships  to  prevent  this 
Bill's  passing  into  a  law. 

The  parliament  at  the  Restoration,  did  not 
think  fit  to  interpose  their  legislative  authority 
even  in  the  case  of  the  Regicides,*  but  leti 
aucb  of  them  as  were  alive,  and  forth -coming, 
to  the  ordinary  methods  of  justice,  and  gave 
them  a  fair  trial  for  their  lives  and  estates. 
The  only  remarkable  Bill  of  Attainder,  which 
bath  been  in  in  some  ages  (except  of  such  as 
-were  in  actual  rebellion,  or  fled  from  justice) 
was  that  of  sir  John  Fen  wick.  I  own  I  men- 
tioned this  case  on  behalf  of  Mr.  Kelly  ;  and 
it  being  a  case  so  material  for  my  Lord  Bi- 
shop's defence,  I  cannot  injustice  to  his  lord- 
ship omit  making  some  observations  upon  it : 
firom  which  it  will  appear,  that  the  reasons 
given  for  passing  that  BiH  are  the  strongest  ar- 
guments 10  the  world  against  this. 

The  preamble  of  sir  John  Fenwick'sf  attain- 
der shewed  the  necessity  of  it :  for  the  pre- 
amble sets  forth.  That  sir  John  Fen  wick  was, 
upon  the  oaths  of  George  Porter,  and  Gardel 
C^MMlman,  indicted  of  high  treason :  that  he 
obtained  his  majesty's  favour  to  have  bis  trial 
delayed  from  time  to  time,  upon  his  reiieated 
uromises  of  making  an  ingenuous  and  full  con- 
fession :  that  several  times  were  appointed  tor 
bis  trial ;  at  one  of  which  be  had  been  actually 
triedf  had  it  not  been  for  the  expectation  of  the 
discoveries  so  often  promised :   that  since  the 
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times  appointed  for  his  trial,  Cardd  Goodman, 
one  of  the  witnesses,  was  withdrawn,  so  that 
he  could  not  be  had  to  give  evidence.  And  it 
appeared  upon  the  trial,  that  Porter  had  been 
tampered  with,  and  had  300/.  paid  him,  and 
200/.  more  promised  him,  to  go  beyond  seai 
This  made  the  presumption  very  strong,  that 
Goodman  was  sent  away  by  soihe  of  sir  John's 
friends.  So  that  there  was  an  indictment 
against  him ;  two  witnesses  were  sworn  upon 
i^  and  proved  the  treason ;  and  he  promised 
from  time  to  time  to  make  discoveries. 

Hath  my  Lord  Bishop  been  indicted  ?  Hath 
there  been  any  oath  made  against  him  f  Did 
he  ever  impose  upon  his  majesty  or  tbejninis- 
ti^,  by  promising  to  make  any  discovery  f 
Hath  be  sent  away  any  one  that  was  witness 
against  him  f  Since  these  circumstances  wers 
thought  necessary  by  the  pariiament  at  that 
time  to  induce  them  to  pass  that  act  y  i(hd  the 
present  case  b  not  attended  with  any  one  of 
these  circumstances;  this,  we  humbly  con* 
ceive,  is  a  reason  why  your  lordships  sboald 
not  pass  this  Bill. 

The  greater  the  offence  is  of  which  any  per- 
son is  accused,  the  plainer  and  clearer  the 
proof  ought  to  be :  and  my  lord  Coke  in  bis  4th 
Institute,  page  37,  (which  I  mentioned  the 
other  day),  speaking  of  the  attainder  of  Crom- 
well, earl  of  Essex,  by  pariiament,  says ;  "  The 
more  high  aud  absolute  the  jurisdiction  of  the 
Court  is,  the  more  just  aud  honourable  it  oogbt 
to  be  in  its  proceedings,  to  give  example  of  jiuk 
tice  to  inferior  courts." 

The  offence  charged  on  m^  Lord  Bishop  if 
of  the  highest  nature ;  and  thts  jurisdiction  tbs 
most  high  and  absolute:  therefore  the  pro- 
ceedings, without  doubt,  oug'ht  to  be  the  moil 
just  and  honourable. 

The  punishment  inflicted  by  this  Bill  is  thf 
greatest  that  can  be,  next  to  death  itself:  for 
what  can  be  worse,  than  for  a  revei^d  prelate 
of  such  advanced  years,  and  of  so  infirm  a 
body,  to  be  banisned  into  another  country, 
and  be  forced  to  seek  bis  bread  in  desoUts 
places  ? 

'  The  punishment  is  still  much  severer  ^  hit 
lordship,  who  hath  saved  nothing  to  support 
himself;  for  his  eminent  hospitality,  and  his 
extensive  charity,  though  they  have  fitted  and 
prepared  him  to  live  in  another  woHd,  yet  have 
disabled  him  from  subsisting  in  another  country; 
there  he  will  himself  want  that  charity,  which 
he  so  liberally  bestowed  upon  others,  and  most 
beg  upon  his  crutches  or  starve. 

As  to  the  evidence  ofibred  against  his  lord* 
ship,  I  humbly  apprehend  the  proof  would  no( 
be  suflicient  at  law  to  support  an  indictment  for 
the  lowest  misdemeanor.  And  will  your  lord* 
ships,  in  your  great  wisdom  and  justice,  coo* 
victa  lord  of  parliament,  a  member  of  yoor 
own  body,  and  subject  him  to  such  severe  pu- 
nishment, upon  evidence  that  at  law  would  not 
be  suflicient  to  convict  the  meanest  sulgect  dT 
the  most  minute  trespass  ? 

This,  I  humbly  apprehend,  will  appear  to  bt 
the  die,  when  the  charga  againsl  my  Lota 
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Bishop,  and  the  evidence  to  support  it,  have 
keeo  ooiMtdered« 

The  Bill  recites,  <«  That  there  was  a  de- 
testable and  horrid  couspiracy  for  invading  his 
iDAJestj^'s  kinffdoms  with  foreign  forces;  for 
nifiing  a  rebellipn  ;  ,for  seizing  the  Tower  and 
dty  of  London :  and  for  laying  viqlent  hands 
npon  his  majesty's  most  sacred  person,  and 
opoo  his  royal  highness." 

Ai  to  the  seizing  the  Tower  and  the  oity, 
asd  laying  violent  bands  on  the  king  and  prince; 
neilher  of  these  crimes  is  charg^  upon  my 
Lord  Bishop. .  But  the  charge  against  his  lord- 
>hip  is,  that  *<  he  hath  been  deeply  concerned 
ip  forming,  directing,  and  carrymg  on,  the 
wicked  and  detestable  conspiracy,  .by  traitor- 
ously consolting  and  corresponding  with  divers 
persons  to  raise  an  insurrection  within  this 
retloi,  and  to  procure  foreign  forces  to  invade 
this  kingdom ;  and  intending  to  raise  a  re- 
bellion, at  the  time  of  the  elections ;  and  when 
the  kiD«f  went  to  Hanover ;  and  at  the  breaking 
up  of  the  camp." 

As  to  the  firsty.viz.  the  sending  for  foreign 
fbroes ;  the  Bishop  is  not  charg^  with  being 
pnTy  to  any  one  of  the  three  memorials :  for 
Neyooe  savs,  he  wrote  them,  and  they  were 
dictated  to  bioi  by  Kelly  and  Watson,  whom 
be  supposed  to  be  the  earl  Marishal. 

As  to  the  charge  of  raising  a  rebellion  at  the 
liaie  of  the  elections,  it  is  founded  on  a  letter, 
liffoed  1378,  and  directed  to  Mr.  Jackson; 
wDicb,  the  Report  says,  the  committee  have 
good  reason  to  believe  was  from  the  bisl^p  of 
Kocbeiter  to  the  Pretender*  . 

The  letter  says,  "  Notwithstauding  this  op- 
portupity  is  elapsed,  I  agree  with  yon,  another 
may  ofier  before  the  end  of  the  year."  And 
die  observation  made  npon  it,  is,  that  it  was 
wrote  the  SOtb  of  April,  when  most  of  the  elec- 
tions were  over:  So  consequently  the  oppor- 
tanity  was  elapsed. 

|Tbe  letter  of  the  SOth  of  April  is  supposed  to 
w  wrote  to  the  Pretender  at  Rome.  It  sup- 
poseih  a  letter  to  the  Pretender  had  been  wrote, 
Itkiog  notice  that  an  opportunity  was  elapsed 
it  the  elections ;  and  that  an  answer  had  neen 
midetothat  letter  by  the  Pretender,  that  an- 
other may  offer  before  the  end-  of  the  year ; 
which  must  be  at  least  two  months  before  the 
^  of  the  letter ;  and  that  was  before  the  elec* 
tuDswere  bei^n. 

As  for  raising  a  rebellion,  when  the  kinat 
weDt  to  Hanover ;  it  is  inferred  fVom  darK 
P*aages  in  letters  of  the  20th  of  May,  17^2, 
N.  S.  9th  of  May,  O.  S.  and  10th  of  May,  O.  S. 
which  are  said  to  have  passed  between  Dillon, 
^  bis  secretary,  and  Kelly.  And  by  com- 
pinn{(  those  passsges,  you  will  observe  what 
Widation  there  is  for  such  a  charge. 

Is  the  letter  of  the  9th  of  May,  O.  S.  20th 
N.  8.  Qaitwell,  supposed  to  be  Dillon's  se- 
^^y,  writes  to  Baker,  supiMwed  to  be  Kelly, 
**  Thtt  if  this  post  h^th  not  brought  an  addition 
<n  three  to  the  nx,  formerly  come  from  Rep- 
^h  it  is  easy  for  Mrs,  Jones  to  see,  what  is 
I^UwtQtiiig  for  the  purchase  she  intends  to 


In  the  letter  of  the  10th  of  May,  0. 8.  Hat* 
field,  who  is  supposed  to  be  Kelly,  writes  to 
Howell,  who  is  supposed  to  be  Dillon's  secretary, 
<'  That  the  king  intends  to  set  out  early  next 
month  ;  if  they  could  then  compass  barrels 
enough ;  the  sooner  the  wine  comes,  the  better  ; 
Jones  promises  to  be  a  good  customer." 

From  hence,  aud  from  what  Pancier  said, 
Skeen  told  him,  it  was  insinuated,  that  great 
foreign  forces  were  to  be  brought  in  for  the 
Pretender ;  that  great  sums  of  money  were 
contributed  for  that  purpose;  and  that  those 
sums  were  under  the  management  of  the  bishop 
of  Rochester ;  and  all  this,  because  duitwefl 
tells  Baker,  if  the  last  post  did  not  bring  an 
addition  of  three  to  six,  Mrs.  Jones  may  see 
what  is  still  wanting  for  the  purchase  she  in- 
tends to  make. 

Now  suppose,  by  Quitwell  and  Howell  are 
meant  Dillon's  secretary ;  and  by  Baker  and 
Hatfield,  Kelly  is  intended  ;  and  suppose,  that 
by  the  addition  of  three  to  six  is  meant  a  re^ 
mittance  of  money ;  by  *  wine'  are  meant 
*  soldiers ;'  and  by  Mrs.  Jones  is  meant  my 
lord  bishop  of  Rochester:  Yet  can  what 
Dillon's  secretary  writes  to  Kelly,  or  what 
Kelly  writes  to  Dillon's  secretary,  affect  the 
bishop  of  Rochester  P  If  it  can,  it  is  in  th« 
power  of  any  two  men,  one  residing  here,  and 
the  other  beyond  sea,  to  take  away  the  life  ot 
any  man  breathing.  But  suppose  we  can 
make  it  appear,  as  most  certainly  we  shall,  that 
by  Mrs.  Jones  cannot  be  meant  the  Bishop  ; 
then  what  becomes  of  this  part  of  the  charge  T 

The  next  thing  to  support  this  charge  is,  a 
passage  in  an  extract  of  a  letter  dated  the  first 
of  May,  written  from  Cluitwell  to  Jamca 
Baker ;  in  which  it  is  said,  **  that  Mrs.  Jones 
cannot  take  a  better  time  to  have  himself 
fitted  with  an  easy  saddle,"  &c.  If  an  extract 
of  a  letter  can  be  of  any  weight,  and  the  con- 
struction put  upon  it  is  to  be  allowed ;  then  the 
Bishop  is  turned  general,  or  at  least  a  colonel. 
For  by  Neynoe's  information  and  Plonkett'a 
cypher,  *  saddlers  and  saddles'  are  '  Irish  sol- 
diers and  regimeots :'  So  the  Bishop  is  repre- 
sented as  undertaking  to  raise  a  regiment  ot 
Irish  soldiers,  and  to  mount  on  horsetMick  him- 
self to  command  them. 

As  to  the  third  thine  charged,  which  was  to 
raise  a  rebellion  at  the  bKaking  np  of  tha 
camp ;  there  is  no  pretence  of  evidence.  So 
that,  npon  the  whole,  there  does  not  appear  to 
be  any  pretence  for  that  part  of  the  preamble 
to  the  Bill,  which  chargetli  the  Bishop  with 
having  been  **  deeply  concerned  in  forming^ 
directing,  and  carrying  on  the  conspiracy." 

The  next  thing  charged  against  bis  lordshi]^ 
is,  that  he  was.**  concemdl  in  a  correspon- 
dence abroad,  and  some  transactions  at  hom^ 
for  bringing  in  the  Pretender." 

IJiTow  as  to  this,  I  would  observe,  that  ther6 
is  not  one  witness  against  his  lordship  of  an]r 
criminal  set ;  that  though  all  his  papers  have 
been  seized,  yet  there  appears  not  any  letter  or 
paper,  under  his  hand,  of  a. criminal  nature ;-• 
nor  any  letter  proved  to  he  written  or  receiVdi 
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Ev  bim,  which  iscrimttifti :  neither  in  tli«r^  any  . 
(Charge  of  any  meetings  or  eonsultatiod  with 
tny  persons  for  carryings  on  this  conspiracy. 
Indeed  he  is  mentioned  as  a  member  of  a  cIud, 
46aIIed  the  Borford-club,  of  which  the  earl  of 
Orrery  was  said  to  be  chairman  ;  which  clab 
(98  I  appreheDd)  was  never  heard  of  till  Layer's 
trial.  This  accusation  I  know  to  be  false; 
$Lud  ne?er  met  with  anr  one  that  believed  it : 
therefore  shall  not  trooble  your  lordships  with 
^ny  farther  observations  upon  it  than,  just  to 
take  notice,  that  though  he  who  made  the  list 
iiath  joined  me  with  persons  of  great  quality 
ilnd  honour ;  vet  I  presume  to  say  that  my 
profession  in  the  law,  as  well  as  my  religion, 
has  given  me  such  a  sense  of  my  duty,  that  no 
persons  whatsoever  are  great  enongh  to  draw 
me  into  a  plot  against  his  mi^jesty  and  the 
govern  roent. 

I  be^  leave  to  observe  that  this  charge  is 
foaoded  partly  upon  the  hearsay  of  Pander  and 
]yeynoe,  and  partly  upon  the  three  letters  dated 
tEheSOthof  April,  17d8i 

As  to  the  hearsay-evidence;  Fancier  de- 
poseth,  That  Skeen  told  him,  that  the  bishop 
of  Rochester  and  lord  North  and  Grey  had  the 
principal  direction  of  the  conspiracy ;  that 
000,000/.  bad  been  raised  by  contribution,  and 
yras  put  into  the  management  of  the  ^hop ; 
l&ud  that  it  was  called  the  military  chest.  Now 
can  this  be  evidence  in  an  indictment  or  action, 
for  the  most  minute  trespass,  or  in  any  casef 
6an  it  be  imagined,  that  so  much  money  could 
he  raised  among  the  Jacobites  P  or  that  such  a 
lum  could  be  raised,  and  not  one  contributor 
qiscovered?  can  it  be  imagined  that  snch  a 
gum  should  be  entrusted  with  one  man  ?  Or 
^hat  my  I/ord  Bishop  would  be  that  man,  who 
would  have  ^he  pare  and  trouble,  and  run  the 
hazard,  of  such  a  sum  f  To  which  it  may  be 
added,  that^keen'e,  the  onlv  person  living,  who 
by  ao^  person  living  is  said  to  have  said  this,  is 
liow  m  cqstody,  ready  to  be  examined  upon 
pa^h,  and  denies  every  word  of  it. 

As  to  l^eynoe's  examinations,  bespeaks  only 
«vhat  Kelly  told  him ;  and  can  what  Kelly  told 
bim  alTect  the  Bishop?  Besides,  none  of  his 
fBxaroinations  are  upon  oath,  or  so  much  as 
ajgned  by  him  5  (wWeas  the  examination  of 
Moodman,  that  was  given  in  evidence  against  > 
^ir  John  Penwick,  was  upon  oath :)  all  of  ihem 
appear  to  be  taken  after  be  was  in  custody, 
under  gl«it  apprehensions  and  terrors;  nay, 
it  appears  that  one  of  them  was  taken  the  day 
before  he  drowned  himself:  and  moreover, 
that  only  one  of  them  was  read,  which  was  ex- 
tracted out  of  three  examinations,  marked  A,  1 
JB,  C,  and  said  to  contain  the  sub«tance.  We 
desire  all  the  three  examinations  may  be  pro- 
duced and  read  ;  and  then  it  will  aofiear,  whe- 
ther that  one  contains  the  whole  substance ;  or 
irhetber  there  be  not  soiqe  things  very  material 
pmitted :  and  it  will  likewise  appear,  that  there 
fe  such  inconsistencies  in  them,  as  will  take 
oft  their  credit,  por  in  one  place  be  says,  he 
#iw  Kelly  maka  nse  of  the  cvphers ;  and  that 
|UDy  owned  wit&  great  freedoib  they  were  for 
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dttryiog  on  a  ooitespcmdteCe  with  the  Pra- 
tender  and  hia  agents :  and  yet  In  another 
place  he  says.  That  Kelly  nerCr  opened  him- 
self as  to  the  plot  now  on  foot ;  that  indeed  ha 
had  seen  several  letters  from  Pteris  and  other 
places,  but  they  contained  nothing  material, 
80  that  it  most  be  supposed,  either  that  there 
was  no  treasonable  correspoodeoce  carried  on 
by  Kelly ;  or  that  Neynoe  was  not  so  great  a 
confidant  of  Kelly's  as  he  pretended. 

Nevnoe  says.  He  drew  three  memoriali; 
and  tue  last  wis  in  December  1791,  to  the 
regent  for  five  thousand  men  ;  that  all  the  me« 
morials  were  drawn  bv  the  order  of,  and  dic- 
tated by,  one  Henry  Watson,  whom  he  did  not 
know,  but  took  to  he  the  late  earl  Blarisbal; 
that  Henry  Watson,  whom  he  took  to  be  earl 
Marishal,  was  in  England  all  last  spring,  and 
that  he  lay  with  bim  several  nights. 

It  is  very  extraordinary,  that  the  earl  Man* 
ibal  should  trust  a  mere  stranger  to  draw  three 
memorials,  and  one  of  them  for  five  thousand 
men  to  invade  the  kingdom ;  and  that  after- 
wards he  should  lie  with  him  several  nights^ 
and  nat  know  who  he  was. 

In  one  of  his  examinationa  he  says,  the  headi 
of  the  memorials  were  given  him  by  Kelly  and 
Watson ;  In  another  he  says,  they  were  all  drawn 
by  Watson :  and  it  is  observable,  that  the  roogh 
draught  or  a  cony  of  any  one  of  them,  b  not 
produced^  which  certainly,  he  tltat  intended  to 
torn  evidence,  and  so  soon  after  became  an  in- 
former, would  have  donc)  if  there  bad  been  any 
such. 

The  Committee  are  pleased  in  their  Report, 
pag.  38,  to  tlike  notice,  tnat  Neynoe  said,  Kelly 
told  bim,  that  a  lord  of  the  coancil  gave  the 
Bishop  notice  of  his  being  to  betaken  up  sobe 
dliys  betbre  H  happened  ;  and  arte  pleased  like- 
wise to  say,  that  he  afterwards  confessed,  (as 
they  were  informed)  that  in  that,  and  other  bit 
examinations,  he  endeavoured  all  he  couki  to 
create  diffidence  and  suspicions  among  his  ma- 
jesty's Servants.  And  what  credit  can  be  given, 
after  tliis,  to  one,  who  had  so  little  regard  to 
truth,  as  to  say  any  thing,  though  never  sa 
false ;  to  so  wicked  a  purpose,  a«  to  create  a 
misunderstanding  among  hia  majesty ^s  ser- 
vants ?  especially  if  one  considers  h<>w  proi 
bable  it  is,  that  the  remorse  he  had  upon  bis 
conscience,  occasioned  by  the  evidence  he  bad 
given,  and  his  dread  of  the  shame  df  bemg 
forced,  when  he  came  upon  hia  oath,  to  deny 
what  he  had  said  when  he  was  not  upon  his 
oath,  were  the  reasons  of  his  making  away 
with  himself.  And  we  shall  call  some  wit- 
nesses, who  will  give  a  full  account  of  him. 

We  shall  call  one,  who  but  lately  deposed 
before  your  lordships,  that  Neynoe  told  him, 
he  had  said  several  things  to  a  great  man, 
which  he  neither  would  nor  could  swear  without 
being  perjured. 

1  most  humbly  beg  your  lordships*  pardon, 
for  being  so  particular  m  a  matter  which  I  had 
90  lately  an  occasion  to  men^u  :  but  this  is 
the  hinge  tt|>on  which  the  wdgbt  of  the  whol^ 
charge  Bg^mst  the  Biahcp  Uimt»  and  Ihera? 
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l%e  next  chtf^  AgaiiiBt  my  Lord  Bishop 
•riiedi  from  three  letters,  dated  the  dOth  of 
ilpril,  172S.  Ooe  signed  J.  Jones,  Inxmeodo  the 
Bisbon ;  to  ChiTers,  innuendo  Dillon :  the 
aecona  signed  IHington,  innuendo  the  bishop ; 
to  MosfB^ve,  innuendo  lord  Marr :  the  third  to 
Jackson,  innuendo  the  Pretender ;  and  si^ed 
1378,  innuendo  the  Bishop.  These  letters  are 
said  to  be  wrote  by  Kelly,  and  dictated  by  the 
Bishop. 

Now  as  to  these  letters,  1  beg  lea?e  to  obser? e 
there  is  nothing  crininal  appears  to  be  in  any 
ene  of  them.  Bat  then  it  is  objected,  that  two 
efthe  persons  are  attainted  of  treason,  and  are 
agents  of  the  Pretender;  and  it  is  high -treason 
to  write  to  them :  and  the  third  is  the  Pr^ender 
himself. 

Supposing  Chivers  were  Dillon,  aud  Mas- 
grave  were lllarr :  yet  writing  to  them  in  pri- 
vate matters,  not  criminal  in  tbemselres,  nor 
iflatiog  to  the  Pretender,  is  not  treason. 

Bot  how  comes  the  lord  Marr  to  be  an  agent 
ibr  tb«  Pretender  ?  He  quitted  the  Pretender's 
serrice  many  ^ears  before ;  and  Irom  the  time 
«r  qoitting  his  service,  till  after  the  date  of 
those  letters,  bad  a  pension  from  his  present 
majesty.  1  believe  the  counsel  for  the  Bill,  and 
all  mankind  will  be  at  a  loss  to  tdll  by  what 
hiw  writing  to  one,  who  hath  quitted  the  Pfe- 
ten«ler's  service  so  many  years,  and  who  hath 
subsisted  ever  since  by  a  pension  from  bis  nia- 
jiesly,  can  be  an  offence. 

Indeed,  if  it  be  proved  that  Jackson  is  the 
Pketeoder,  I  admit  writing  to  him  is  treason : 
But  if  it  be  proved  (as  it  will  beyond  all  disputed 
lliat  hy  Jackson  neither  is  nor  cau  be  oaeant 
the  Pretender ;  and  that  my  Lord  Bishop  nei- 
t)ier  «Kd  nor  could  write  or  dictate  any  one  of 
these  letters  ;  then  tlie  whole  charge  against 
nv  Liord  Bishop,  founded  upon  those  Jetters, 
6Us  to  the  ground. 

The  next  thing  I  would  observe,  as  to  those 
letters,  is  froip  the  Report,  page  4S,  where  the 
eommittee  are  pleased  to  observe,  that  the 
letter  to  Chi  vers  is,  great  part  of  it,  out  of  cy- 
pher ;  which  seems  to  allow  that  the  other  part 
was  in  cypher.  Therefore  it  was  very  neces- 
sary, 1  think,  to  have  printed  the  letters  in  the 
cyphers  and  characters,  in  which  tliey  were 
wntten ;  and  also  as  they  are  decyphered : 
Then  the  persons  accused  would  have  had  an 
opportunity  of  employ  ing  men  skilled  that  way, 
to  see  if  they  were  rigbUy  dtrcypbered.  This 
was  done  in  Colman's  Case. 

The  French  papers,  in  the  Appendix,  are 
printed  first  in  that  language,  and  then  as  they 
are  translated ;  which  was  not  so  necessary  as 
printing  the  letters  in  c>pher  in  this  case :  Be- 
cause almost  evei^  one  understands  French 
enough  to  tell,  at  nrst  sight,  whether  a  French 
letter  be  rightly  translated ;  but  it  is  impos* 
siblc  for  a  man  of  tlie  greatest  skill  in  the  art 
nf  lleeyphering,  to  tell,  u^ion  a  sadden  at  the 
bar,  whether  a  letter  be  rightly  decyphered: 
Bo  that  all  n  nuui  Jiath  in  Sie  world,  ia  to  de- 
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pcnd  open  the  skill  and  integrl^  of  the  de» 
cipherers.  Nor  are  they  infallible ;  for  the 
witnesses  who  decyphere<r  the  letters,  admit, 
that  there  are  some  words  in  them  which  thew 
could  not  decypher ;  and  those  words  may  givt 
a  turn  to  the  whole  sense  of  the  letters.  Nay, 
Mr.  Willes  said,  that  ooe  of  the  numbers  be 
could  not  decypher  stood  for  two  words :  He 
viras  likewise  pleased  to  say,  it  was  imposaibU 
that  the  number  he  could  not  decypher  could 
make  an  alteration  in  the  sense ;  wmch  ia  very 
extraordinary  for  a  man  to  .swear :  But  if  one 
word  could  not  make  an  alteration  in  the  sense^ 
surely  two  might. 

The  writing  these  letters  is  charged  upoe 
Kelly ;  which  cannot  affect  mjr  Lord  Bishop, 
unless  they  were  dictated  by  him,  or  writtm 
by  his  direction,  or  privity ;  of  which  there  is 
no  pretence  of  proof.  And  therefore  I  shall 
next  offer  to  your  lordships  some  observations 
upon  the  arguments  and  circamstances  alledged 
to  support  this  charge. 

It  IS  observed  in  me  Report,  that  the  persoe 
who  wrote  these  letters  speaks  of  himself  as 
being  in  ill  health,  in  great  pain,  under  some 
sad  and  mebmcholy  circumstances,  which  he 
expects  will  soon  blow  over ;  and  from  thence 
it  IS  inferred  it  must  be  the  Bishop,  because  his 
wife  was  then  ill,  and  died  in  six  days  aAer  x 
and  that  he  himself  was  at  that  time  afflicled 
with  the  gout.  One  of  the  gentlemen,  whe 
was  counsel  for  the  Bill,  said,  these  were  dr* 
cumstances,  that  did  not  happen  to  any  twe 
men  in  the  world  at  that  time :  And  give  me 
leave  to  insUince  one  other  circumstance, 
which,  I  believe,  did  not  hap|jen  to  any  One 
man  in  the  world ;  which  is,  writing  s  mter  of 
politics,  when  bis  wife  lay  a-dying. 

Why  these  circumstances  must  nercasarOy 
intend  the  Bishop,  more  than  any  other  person 
that  was  sick,  and  under  misfortunes,  I  cannot 
apprehend.  That  ill  health  must  necfssarily 
imply  the  gout ;  and  that  it  must  be  intended, 
that  no  man  had  the  gout  the  SOib  of  April, 
but  the  Bishop ;  that  melancholy  circumstances 
necessarily  imply  a  man's  wife  betnff  sick  or 
dying ;  and  that  no  man  had  a  wife  sick  or  dy- 
ing, but  the  Bishop  ;  is,  in  my  bumble  appre- 
hension, a  new  way  of  arguing. 

Another  way  of  proving  these  letters  to  be 
wrote  by  the  Bi^^bop,  is  by  the  names  and 
figures  subscribed.  For  one  (etier  is  subscribed, 
T.  Jooes,  and  another  letter  ia  subscrihed,  T. 
IHington :  And  the  Report  observes,  that 
whtirever  Joses  and  IHington  are  named,  the 
Bishop  is  to  be  undersu>od.  But  why  the 
Bi»bop  is  to  be  understood  by  those  name^ 
*  non  constat :'  nor  is  there  any  pretence  of 
evidence.  And  if  we  shew  (as  we  infallibly 
shall)  that  by  those  names  tbe  Bish«»p  cou4d  not 
be  meant,  and  that  he  could  1x4  write,  or  dic- 
tate those  letters;  then  the  inferences  against 
the  Bishop  from  tliese  letters,  and  from  the 
subsequent  correspondence  under  those  nsmieSf 
become  of  no  force  or  weight. 

A  third  letter  is  subscribed,  1978;  which 
the  deoypherers  ssy  denotes  s  penon  whose 
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bought  it  of  a  tiugBon  at  Puis,  to  gi? e  it  to 
Mrs.  Barnes. 

There  is  one  expression  in  the  letter  of  Ihe 
7tb  of  1^3[>  which  is  remarlcable ;  and,  in  my 
humble  opinion,  enervates  and  destroys  the 
force  of  all  those  letters  relating  to  the  dog ; 
for  It  was  written  four  or  five  days  after  the 
Bishop's  lady  was  buried ;  and  it  says,  "  Mrs. 
llliogton  is  in  great  tribulation  for  poor  Harle- 
quin.'* Mr.  Kelly  was  supposed  to  write  tliat 
letter,  and  was  supposed  to  be  a  friend  of  the 
Bishop's ;  and  could  a  friend,  could  any  man  of 
common  sense,  be  guilty  of  such  a  foolish  and 
ridiculous  expression  P  Could  any  man  say  of 
one  of  my  Lord  Bishop's  character,  who  was  in 
the  utmost  affliction  tor  his  lady,  that  he  was, 
in  ffreat  tribulation  for  the  breaking  of  a  dog's 
leg  r  It  is  evident,  he  who  wrote  that  letter,  did 
not  know  the  Bishop's  melancholy  circum- 
stances :  it  is  likewise  well  known,  that  the 
Bishop  never  loved  a  dog,  nor  ever  had  one. 

The  next  method  of  proving  letters  upon  the 
Bishop,  is  by  similitude  and  comparison  of 
hands :  not  by  comparing  any  paper  written  by 
him  with  any  other  writing ;  but  bv  producii^ 
a  letter  supposed  to  be  written  by  Mr.  Kelly  in 
August,  and  by  proving  that  the  three  letters 
written  in  Apnl,  were  opened  and  copied,  and 
sent  forward ;  and  that  those  letters  were  of  the' 
same  hand  with  that  produced. 

It  was  to  be  hoped,  that,  since  Mr.  Sidney's 
case,*  the  evidence  by  similitude  of  hands  in 
criminal  prosecutions  would  uever  have  been 
oi^red :  ne  was  convicted  upon  such  evidence, 
and  for  that  reason  his  attainder  was  reversed 
in  parliament  And  therefore  1  humbly  hope 
your  lordships  will  not  in  your  legislative  ca- 
pacity admit  that  to  be  evidence  in  this  case, 
which  in  the  same  capacity  you  were  pleased 
to  condemn  in  Mr.  Sidney^s. 

In  1695,  Crosby  was  indicted  for  writing 
treasonable  letters ;  and  the  evidence  was  si- 
militude of  hands:  which  evidence  was  disal- 
lowed by  the  chief  justice  Holt,  and  Crosby 
was  acquitted. f 

In  Francia's  case,$  my  lord  chief  baron  Bury 
declared  similitude  of  hands  to  be  no  evidence : 
and  if  it  was  not  admitted  in  those  cases,  where 
papers  were  produced,  and  proved  to  be  of  their 
own  hand -writing,  and  the  papers  with  which 
they  were  charged  were  proouced,  and  com- 
pared with  those  other  papers;  we  presume,' 
your  lordships  will  not  allow  it  in  this  case, 
where  it  is  carried  farther  than  ever  it  was  at- 
tempted before. 

The  proof,  as  to  this  point,  stands  thus. — 
Three  clerks  of  the  post-office  swear,  that  the 
20th  of  April,  1720,  these  three  letters  were 
opened ;  that  they  took  copies  of  them,  and 
sealed  them  up  again,  and  sent  them  forward ; 
that  four  months  after,  another  letter  came  to 

*  See  bis  Case,  vol.  9,  p.  817.  See,  too,  vol. 
12,  p.  905. 

f  See  two  Reports  of  his  Case  in  vol.  13,  p* 
1991. 

t  See  it  in  vol.  15,  p.  898. 
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proper  name  begins  with  an  R.  And  the  Re- 
port IS  pleascfl  to  infer,  that  it  most  be  the 
6shop  of  Rochester.  Now  why  1378  denotes 
a  person  whose  name  begins  with  an  it,  the  de- 
cyphers  only  know :  And  we  are  as  much  at  a 
Joss  to  know,  why  by  a  name  beginning  with 
R^  most  be  intended  the  bishop  of  Rochester. 
If  that  number  appeared  to  denote  a  name  be- 

S'nning  with  R,  and  if  no  name  began  with 
at  letter  but  the  bishop  of  Rochester's :  there 
would  then,  I  confess,  be  some  weight  in  the 
observation. 

That  Jones  and  IHington  are  not  the  same 

arson,  appears  from  the  letter  of  the  10th  of 
[ay,  from  Hatfield  to  Howell;  where,  within 
the  compass  of  two  lines,  they  are  distinguish- 
ed. For  in  one  line  he  saith,  Jones  promiseth 
to  be  a  good  customer ;  and  in  the  next  line  but 
one  he  saith,  IHington  is  gone  in  the  country : 
which  plainly  shews  them  to  be  distinct  per- 
ions.  Besides,  in  the  papers  mentioned  con- 
cenin^  the  duke  of  Norfolk,  his  erace  is  se- 
yeral  times  denoted  b^  the  name  or  Jones :  In 
Layer's  list,  sir  William  Ellis  is  described  by 
that  name ;  and  in  Phinkett's  list  Jones  stands 
fortbe^Oermans. 

The  evidence  to  prove  Jones  and  IHington  to 
denote  the  Bishop,  and  the  inthmacy  between  the 
Bishop  and  Kelly,  is  the  present  of  a  dog  called 
Uarieqnin. 

The  evidence  stltads  thus.— <«  Rep.  40,  E. 
35,  Hatfield,  who  is  supposed  to  be  Kelly,  in  his 
letter  of  the  SOth  of  April  to  Howel,  who  is 
supposed  to  be  Dillon's  secretary,  writes  thus. 
Mrs.  Jones  died  last  week ;  pray  present  my 
respects  to  Mr.  Musgrave  (meaning  Marr)  and 
letnim  know,  1  received  the  present  sent  by 
the  young  lady ;  that  he  had  a  leg  broken  in 
the  journey :  However,  I  will  take  all  the  care 
imaginable  of  him ;  and  inform  Mr.  Jones  of 
it,  to  whom  I  know  any  thing  from  that  quarter 
win  be  very  acceptable." 

Hatfield,  in  his  letter  to  Musgrave  of  the  7th 
of  May,  1722,  says;  '*  Mrs.  IHington  is  in 
great  tribulation  for  poor  Harlequin :  however, 
his  obligations  to  the  lady  are  as  great,  as  if  be 
had  come  safe." 

From  these  letters  it  is  inferred,  that  by  Jones 
and  IHington  the  Bishop  is  meant ;  and  that  a 
yooRff  lady  sent  the  dog  to  Kelly  ss  a  present 
for  the  Bishop :  and  it  is  urged,  that  Mrs. 
Barnes  in  her  examination  of  the  2Sd  of  May, 
fays,  The  dog  was  not  designed  for  her, 
bnt  for  the  bishop  of  Rochester :  that  Kelly 
told  her,  the  doff  was  for  the  Bishop ;  and  that 
Kelly  promised  to  get  the  dog  for  her  from 
the  Bishop,  in  case  it  did  not  recover  its  lame- 
ness. 

It  is  admitted,  that  Mr.  Kelly  brought  such 
a  dog  from  France;  that  Mrs.  Barnes  had  it; 
and  that  its  leg  was  broken :  but  that  it  was 
designed  for  the  Bishop,  or  that  the  Bishop  ever 
had,  or  saw  it,  there  is  no  pretence  of  proof; 
and  my  Lord  Bishop  utieriy  denies  it;  and  Mr. 
Kelly  nath  solemnly  denied  it  to  your  lord- 
ships :  and  instead  of  its  being  a  present  from 
9  j'oung  lady  to  the  Bishop,  Mr.  Kelly  says  he 
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th«  office,  which  was  stopped :   tiiat  is  pro-  1  hells  rang,  and  theserrants  bad  roses.  ^  But  it 


dneed ;  and  they  all  swear,  thev  belieTe  the 
three  letters  were  the  same  haiuf-writiiig  with 
the  letter  produced.  Now  that  men,  who  never 
■aw  a  band  but  once,  and  through  whose  habds 
flo  manj  letters  pass  in  a  month,  should  be  able 
to  swear,  that  three  letters,  which  were  sent  in 
April,  1720,  were  of  the  same  hand-writing 
with  a  letter  which  was  stopped  four  montu 
after,  is  strange  and  incredible. 

I  heg  leare  farther  to  ob6er?e,thatlhederks 
«f  the  post-office  own  they  did  not  compare  the 
copies  of  the  th^ee  letters  with  the  originals. 
Amd  was  ever  a  copy  allowed  to  be  read  nnless 
the  person  who  produced  it  swore  that  he  com- 
pared it  with  the  original,  and  that  it  was  a 
true  copy  f 

It  is  re'DMirkable,  that  Clark,  one  of  the  post- 
•ffioe,  said,  It  was  impossible  to  write  w  nand 
that  had  an  v  resemblance  to  those  letters ;  but 
vet,  he  sai<f,  the  figures  bore  a  similitude  to  the 
band -writing:  sp  that  one  hand  cannot  be  like 
another  ;  but  figures  may  be  like  a  band- 
writing. 

It  is  also  observable,  that  the  letter  produced 
is  proved  to  be  Kelly's  band-writing  only  by 
Hntchins  the  messenger;  who  says  he  bad 
him  io  his  custody  a  week,  and  saw  him  write 
several  letters;  and  by  Malone,  who  proves 
Mr.  Kelly's  hand  by  a  superscription  in  French, 
nd  3'et  owns  be  cannot  read  French :  whereas, 
^e  shall  prove  by  three  positive  witnesses,  that 
this  is  not  his  hand.  .  Besides,  they  might 
have  prodnced  the  letter  which  he  wrote  to  my 
lord  Townshend,  which  is  admitted  to  be  his 
hand. . 

\te  shall  likewise  prove  by  several  witnesses. 
that  at  the  time  when  the  three  letters  are  said 
to  be  written,  the  Bishop  was  at  Bromley,  and 
«o  lame  with  the  gout,  that  he  could  not  stir 
iiaod  or  foot ;  that  his  lady  was  dying ;  that  no 
person  was  admitted  to  biro,  but  two  or  three 
•ervants :  and  that  Mr.  Kelly  was  not  at  Brom- 
ley at  that  time,  nor  for  three  or  four  months 
bdTore,  or  afler.  And  therefore  it  is  impossible 
those  letters  should  be  written^  or  dictated,  by 
the  Bishop. 

The  evidence  of  Wood  the  coachman,  con- 
firms this.  For  he  swore,  that  he  never  saw 
Mr.  Kelly,  till  he  was  carried  to  see  him  in  the 
Tower ;  and  that  Kelly  was  not  at  Bromley ; 
that  no  stranger  was  at  Bromley  from  the  12th 
of  April  till  uie  26th,  when  the  Bishop's  lady 
died ;  and  that  he  must  have  known  it  if  there 
bad  ;  that  the  Bishop  never  sent  the  coach  for 
Kelly  or  any  other  person  in  Berry -street,  or 
any  place  jMar  Pall  Mall.  So  that  by  this,  the 
examiaations  of  Elizabeth  Levett  and  Neynoe 
are  quite  destroyed. 

But  it  w  objected,  that  a  man  niight  put  bis 
horse  at  an  inn,  and  come  to  see  the  Bishop, 
and  Wood  not  know  it.  Can  it  be  imajgfined 
that  Kelly,  who  is  supposed  to  be  so  particular 
a  friend'of  the  Bishop's,  would  leave  his  horse 
at  an  inn  ?  But  we  shall  examine  other  wit- 
Besses  to  this. 

It -was  objeated,  that  on  t^e  lOlh  of  June  the 


appears  most  of  them  were  red  roses :  and  if  it 
should  be  criminal  to  ring  the  bells  on  the  lOtk 
of  June,  we  shall  shew  that  the  Bishop  knew 
notliing  of  the  ringing  of  the  bells,  or  of  the 
roses. 

In  the  Report,  page  50,  the  committee  of  the 
Commons  are  pleased  to  take  notice ;  **  That 
on  the  11th  of  June,  Kelly  sends  bis  friends  at 
Paris  an  account  of  his  late  misfortunes ;  and 
after  complaining  of  the  neglect  in  not  bailing 
htn  out  sooner,  says.  Your  old  friend  Rig,  in* 
deed,  offiired  all  that  could  be  expected  from 
the  poor  man  ^"  and  infer,  **  That  by  Rig  is 
meant  the  bishop  of  Rochester." 

Can  it  be  imagined,  that  Kelly  woald  call  th« 
Bishop,  Gerrard's  old  friend ;  who,  it  is  not 
pretended,  ever  knew  him  or  saw  him?  And  if 
« poor  man*  be  taken  by  wavof  contempt;  caa 
it  be  imagined  that  Mr.  Kelly,  a  gentleman  of 
that  good  sense  and  breeding,  vronid  usesnch 
an  expression  of  my  Lord  Bishop  f  If  these 
words  are  taken  in  the  literal  sense,  it  is  as  \m» 
probable ;  for  the  Bishop  was  not  taken  for  a 
poor  man:  besides,  bow  could  he  who  had 
200,000/.  oontribotion  monev,  and  bad  the  oom« 
maod  of  the  military  chest,  be  said  to  be  poor  f 
And  I  dare  say  there  is  nobody  bat  believes^ 
that  if  my  Lord  Bishop  would  nave  intermed- 
dled on  Mr.  Kelly*s  behalf,  he  bad  interest 
enough  to  procure  whatever  bail  Kelfy  wanted : 
and  tnerefbre  I  apprehend,  that  Rig  cannot  be 
intended  to  be  the  Bishop. 

Indeed,  no  credit  can  be  given  to  cant  names  $ 
for  the  same  names  are  used  for  several  per- 
sons :  as  Laws  in  Plunkett's  cypher  stands  for 
Marr;  and  in  the  cypher  found  on  Dennia 
Kelly,  it  signifies  Mr.  Csesar.  flawksby  in 
Plunkett's  cypher,  stands  for  king  Greorge :  anil 
in  the  Report  62,  there  are  compliments  from 
the .  Pretender  and  his  spouse  to  Hawksbv; 
which,  I  presume,  they  did  not  mean  for  his 
majesty.  Jones  is  used  many  times  for  the 
duke  of  Noriblk ;  it  is  used  for  sir  William  El- 
lis ;  and  it  is  also  used  for  the  Germans ;  as  I 
before  observed. 

That  Jackson  cannot  mean  the  Pretender,  ia 
plain.  App.  E.  30.  A  postscript  in  the  letter 
from  doit  well  to  Vernon,  says,  *'  Mr.  Chivera 
advises,  that  the  money  you  mention  in  Clin- 
ton^s  hands,  should  be  equally  divided  between 
Medley  (meaning  the  late  duke  of  Ormond,) 
and  Jackson  (meaning  the  Pretender)."  Now 
would  any  one  devoted  to  the  Pretender's  inte- 
rest, pnt  Ormond  before  the  Pretender  ?  Jack- 
son is  put  for  the  Pretender  onlv  in  Plunkett's 
list ;  and  yet  it  is  observable,  that  Plunkett  iik 
all  his  correspondence  never  calls  him  Jackson, 
but  Joseph  or  Jephson :  and  in  the  voluminous 
correspondence  charged  on  Kelly  he  is  not  once 
called  Jackson ;  bnt  the  usual  names  are  Jeph« 
son  and  Joseph. 

As  for  the  letter  to  Dubois,  it  seemed  at  first 
to  be  a  letter  written  from  France  to  the  Bishop 
by  the  name  of  Dubois ;  -  and  afler  a  month's 
time  they  find  it  to  be  a  letter  wriuen  by  the 
Bishop.'   If  so  t  writing  a  letter,  and  not  send* 
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i»^f  «o  beao  offciice.  But  bow  comes  the 
t^uhop  to  keep  that  letter  eeeled,  which  be  had 
written  aereo  months  before?  The  writer  of 
that  letter  owns,  he  bad  receired  one  from  On- 
bois  two  months  before,  by  Mr.  Jobnuon; 
which  was  the  name  Kelly  went  bv :  ami  it  is 
very  stran^^e,  that  the  Bishop  should  be  so 
weakens  to  mention  the  name  of  the  very  per- 
souy  who»  it  is  said,  used  to  write  his  fetters, 
nnd  by  whom  be  was  supposed  to  carry  on  his 
eorrespondence.  If  it  be  preaumed  that  be 
wrote  Ibis  letter ;  it  roost  also  be  presumed,  be 
was  out  of  his  senses  when  he  did  it 

That  letter  was  not  signed,  and  was  dated 
tiiie  16th  December,  but  no  year ;  tbou|f h  they 
bnve  put  the  year  1 7  8 1  to  it.  For  a  month  to- 
gether they  never  thought  the  letter  to  Duboiii 
is  be  ilie  Bishop's  hand  j  though  th^  had  se- 
veral of  his  letters.  As  to  the  observation  made 
bj  one  of  the  gentlemen,  tliat  the  letter  to  Du- 
bois H  as  sealed  bv  a  particular  seal,  and  not  the 
seal  with  which  be  sealed  sUch  letters,  as  be 
intended  all  the  world  should  see;  that  gentle- 
fiaa  would  do  well  to  let  us  know,  what  letters 
were  written  bv  the  Bisbopi  which  be  intended 
ail  the  world  should  see. 

That  so  many  letters  were  written  before 
I7I89  and  so  few  since,  was  occaaiojped  by  bis 
lordship's  great  correspondence  about  matters 
of  learning  at  that  time,  and  bis  being  from 
that  time  often  afflicted  with  the  gout,  so  that 
he  could  not  write  many  letters,  and  conse- 
quently received  but  few.  Besides,  he  was 
made  bishop  in  1713,  and  dean  of  Westminster; 
so  had  not  tune  to  write  much  himself,  but  kept 
a  secretary. 

;  As  the  matters  Before  meolioned  to  be  charg- 
ed against  my  Lord  Bishop,  arose  from  letters 
supposed  to  be  wrlt;ten  by  him  ;  I  shall  next 
consider  the  charge  against  him,  which  arises 
froni  letters  supposed  to  be  written  to  him. 

There  are  two  letters  mentioned  in  the  Be- 
nortaa  written  to  bim;  one  of  the  llth  by 
Motfield,  interpreteil  to  be  lord  Marr,  wrote  to 
IlUngton ;  the  other  of  the  25th  of  July  from 
Digby,  interpreted  Dillon,  to  M[rs.  Weston. 

Now  I  would  observe,  that  it  is  not  pretend- 
ed, that  either  of  those  letters  was  ever  receiv- 
ed by  the  Bishop  ;  so  consequently  must  be  in- 
teroi^ted :  therefore  it  would  have  been  proper 
to  have  produced  the  letters,  and  to  have  proved 
the  hands. 

As  to  the  letter  from  Motfield,  it  is  ouly  a 
OOmpUment  of  condolence :  and  it  is  inferred 
tha,t  it  must  be  the  Bishop,  because  bis  lady 
died  a  little  before.  The  letter  says,  «  We 
fQust  submit  with  resignation  to  what  the  just 
and  great  God  thinks  fit  to  order;  but  you 
know  such  things  so  much  better  ^b&o  I  do, 
that  1  will  not  trouble  you  with  saying  any 
inore  upon  it."  From  these  last  words  it  is  in- 
ferred, that  this  letter  was  written  to  a  clergy^ 
|pim»  and  consequently  the  Bishop. 
.  What  w^ht  this  way  of  reasoning  will  have 
with  your  lordships  in  criminal  prosecutipns,  is 
humbly  submitteu :  but  it  mi^t  be  observed, 
that  th«s  btter  jswd  to  hp  aaimswer  to  the 


letter  said  to  be  written  the  90tb  of  ipril  to 
Mus^ve.  And  as  we  have  shewed,  &iat  it 
was  impossible  the  Bishop  should  write  or  dic- 
tate either  of  the  letters  of  the  90th  of  April^ 
the  answer  must  fall  with  the  letter.  But  from 
hence  the  observation  is  natural,  and  updenia- 
blv  true;  that  if  Jones,  who  wrote  the  letter  to 
Musgrave  of  the  20ih  of  April,  could  noibe  tbo 
Bi8bop ;  and  liliogtun,  to  whom  Alutfield  wrote, 
be  the  same  as  Jooes ;  then  neither  Jones  Wit 
lllington  can  denote  the  Bishop. 
,  As  to  the  letter  from  Digby  to  Mrs.  Weston^ 
who  is  interpreted  the  Bishop ;  it  was  wrii^n 
the  35tb  of  July^  N.  S.  wherein  Digby  s^ys, 
'*  I  cannot  on  any  reasonable  grounds  com- 
plain of  your  silenoe,  because  1  am  iofonped 
of  the  sitiuition  of  vour  health,  and  the  coDcern 
your  family  are  m,  by  bankrnpte  and  1^* 
suite." 

It  must  be  observed,  that  on  the  7th  of  Joly, 
O.  S.  G.  W.  in  his  letter  to  Digby  says,  <*  I 
saw  Mrs.  Weston  yesterday ;  she  never  wss 
beUer  in  her  life  than  now."  It  is  strange/ 
that  Digbv  the  week  following  should  take  no- 
tice of  the*ill  situation  of  Mrs.  Weston's  health* 
It  is  plain  both  these  letters  can't  be  genuine^ 
and  therefore  no  credit  can  be  given  to  such  i 
correspondence. 

One  way  of  fixing  the  intercepted  corres- 
pondence, and  the  cant  names  mentioned  there* 
m,  upon  the  Bishop,  is,  by  the  coincidence  of 
times,  and  other  ciroumstances ;  as  of  bis  lord- 
ship being  ^  town,  and  out  of  town :  and  there' 
are  several  mistakes  in  them .  For  in  Hatfield's 
letter  to  Musgrave  of  the  7th  of  May,  be  sayv 
Mr.  Jones  is  come  to  town  only  for  a  day :  if 
that  be  to  be  undevstood  of  the  Bishop,  it  is  not 
true ;  for  he  came  to  town  the  5th  of  May,  and 
did  not  go  out  of  town  till  the  10th. 

In  the  letter  from  I.  H.  to  Dixwell,  of  di< 
18th  of  June,  it  is  said,  «  Mr.  H .  Rig  and  Rep, 
are  I  hear  in  the  country."  And  it  is  sud,  ny 
Rig  is  meant  the  Bishop :  which  cannot  be,  for 
the  Bishop  was  then  in  town.  So  in  a  letter  to 
Maisonueuve  of  the  ll^th  of  July,  it  is  ssid* 
«<  Rig  is  b  the  country."  Whereas  the  Bishop 
was  then  in  town.  This  is  the  more  obesrva- 
Ue ;  because  the  Report,  taking  notice  of  tha 
Bishop's  being  ill  of  the  gout,  says,  (page  Ah) 
**This  particularity,  as  also  sevenu  others, 
"which  will  be  token  notice  of  as  to  the  Bishop's 
being  in  town,  or  in  the  country,  at  the  respeC« 
tive  times  mentioned  in  the  intercepted  letters^ 
have  been  carefully  enquired  into."  And  in 
the  next  paragraph*,  the  Report,  taking  nojlice 
of  the  letter  to  Musgrave  of  the  7th  of  Maya 
which  says  Mrs.  Jones  is  come  to  town,  says, 
*'  This  agrees  with  the  enquiry."  And  yet  it 
will  plainly  appear,  that  there  are'  auch  muH 
takes,  as  to  those  times,  as  I  have  before  men* 
tioned. 

I  hopKS  I  may  have  leave  to  obserrei  thai 
these  mistakes  escaped  the  observation  of  the 
bQuoiurable  committee  of  the  House  of  Com- 
mons ;  and  that  though  the  letter  of  the  7th  of 
llay,in  the  Appendix,  says,  *<llirs.  Jones  is 
cume  to  town  uulj  for  a  d»y,^'  yet^ia  the 
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Hcpoity  the  words   <*  only  for  a  day,"  are 
left  out 

All  the  circumstances  before  mentioned  are 
nuule  use  of  to  fix  the  names  of  Jones  and  II- 
liaguuk  upon  my  Lord  Bishop;  aiid  therefbie 
the  next  paragraph  but  one  in  the  Report  is 
▼erj  obserrable ;  which  is  this : 

'*  These  several  circtun^stances,  joined  to 
If eynoe's  declaration,  that  Kelly  had  told  him 
the  Bishop  went  sometimes  by  the  name  of 
Jones,  and  that  Carte  had  told  him,  the  Bishop 
Went  by  the  name  of  Illing'ton,  sheiv,  that 
whercTer  Jones  and  Iltington  are  named  in 
Kelly's  corresp6ndence,  the  bishop  of  Roches- 
is  to  be  understood  by  those  names." 
So  that  the  whole  proof  of  the  correspon- 
nee  charged  to  be  carried  on  ^y  my  Itord 
Bishop  under  tlie  names  of  Jones  and  llfingtou, 
is  resolved  into  this ;  that  Ney noe  declaretl  that 
Kelly  and  Carte  told  him  the  Bishop  went  by 
those  names. 

'  I  beseech  your  lordships,  is  this  proof?  Is 
tills  evidence  sufficier^t  to  deprive  a  reverend 
prelate  of  all  his  ecclesiastical  preferments? 
and  to  send  him  into  perpetual  banishment? 
IK)  the  lives  and  liberties  of  Englishmen  stand 
upon  so  weak  a  foundation  ?  If  they  do,  I  nre- 
sonie  to  say  they  are  very  precarious,  anu  the 
BHMt  innocent  man  alive  cannot  say  he  is  safe. 
I  beg  your  lordships'  indulgence  to  observe 
ftmher,  that  this  heavy  charge  against  ray 
liord  Bishop  is  supported  only  by  innueudos : 
.and  with  what  an  eye  innuendus  have  been 
always  looked  apon  m  criminal  cases,  many 
instances  may  be  given. 

I  shall  trouble  your  lordships  but  with  one ; 
which  is  full  to  this  purpose,  and  of  the  great- 
est authority  :  1  mean  the  resolution  of  your 
Jordshjps  in  the  case  of  sir  Samuel  Barnar- 
distoo  m  1683.  He  uas  prosecuted  for  writing 
letters,  alleged  to  be  seditious,  and  highly  re- 
flecting on  the  government,  and  the  public 
justice  of  the  nation ;  and  was  found  guilty, 
aad  fined  10,000/.  He  brought  a  Writ  of 
Error  in  this  most  honourable  House,  and  your 
lordships  were  pleased  to  reverse  that  judg- 
ment ;  for  that  the  information  being  grounded 
on  letters,  which  in  themselves  were  not  cri- 
minal, but  made  so  by  innuendos,  your  lord- 
shiM  were  pleased  to  declare,  that  innuendos 
andforceil  constructions  ought  not  to  be  al- 
lowed ;  for  all  accusations  should  be  plam,  and 
the  crimes  ajcertained. 

Now  if  it  can  be  supposed,  without  any  evi- 
dence, that  my  Lord  Bishop  wrote  the  fetters 
charged  to  be  written  by  him ;  even  then  this 
case  is  the  same  with  sir  Samuel  Bariiardis- 
ton's.*  For  the  letters  are  not  criminal  in 
themselves;  nor  can  be  made  so  but  by  innu- 
endos, and  strained,  forced  constructions.  Nay, 
I  presume  to  say,  there  is  not  oue  part  of  the 
cfaai|^  but  subsists  purely  by  innuendos,  and 
strained  constructions. 

'    1  will  trouble  yoor  lordships  with  instancing 
bnly  one  letter;  which  is  that  of  the  20th  of 

»  *  See  this  Case^  vol.  9,  p.  19Sa. 
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April,  written  to  Mr.  Jackson,  and  subscrihed 
1378.  With '  the  innuendos  it  is  thus.  1378, 
innuendo  a  person  whose  proper  name  begiue 
with  an  R,  innuendo  the  bishop  of  Rochester, 
did  write  to  Mr.  Jackson,  innuendo  the  Pre- 
tender ;  thkt,  notwithstanding  this  opportunity, 
innuendo  an  opportunity  of  raising  a  rebellion 
in  England  at  the  time  of  elections  of  mem- 
bers of  parliament,  had  elapsed  ;  I,  inn'uenda 
the  Bishop,  agree  with  you,  innuendo  the  Pre- 
tender, that  another,  innuendo  another  oppor- 
tunity of  raising  a  rebellion  in  England,  may 
offer  before  the  end  of  the  year,  innuendo  at 
the  breaking  up  of  the  camp.  Your  lordships 
will  please  to  observe  what  a  superfetation  of 
innuendos  ^if  1  may  so  say)  there  must  be  to 
suppoii  this  charge ;  and  without  innuendos 
no  part  of  the  charge  against^  the  Bishop  can 
be  maintained :  and  therefore  1  humbly  hope 
that  the  $ame  reasons  which  induced  your 
lordships  to  rererse  the  judgment  against  sir 
Samuel  Bamardiston,  will  prevail  upon  you  to 
reject  this  Bill. 

To  what  I  have  objected,  I  imagine  it  will 
be  answered,  that  your  lordships  are  now  acting 
in  your  legislative  capacity ;  and  that  in  yonf 
legislative  capacity  you  are  not  bound  by  the 
forms  of  law :  but  1  humbly  submit  it,  whe- 
ther you  will  not  think  fit  to  proceed  according 
to  the  rules  of  law,  though  not  according  tor 
the  forms  of  it. 

Men's  lives  and  properties  are  to  he  tried 
and  determined  *  secundum  allegata  et  pro- 
bata ;'  and  the  proof  in  such  cases  must  h« 
legal  proof.  And  I  apprehend  whb  great 
deference,  that  when  your  lordships  proceed 
in  yoor  legislative  capacity  in  other  instances, 
you  proceed  according  to  the  rules  of  law  :  n 
m  bills  for  enabling  persons  to  sell,  or  settle 
estates;  or  for  making  rivers  navigable.  If 
the  title  or  property  of  any  person  come  In 
question,  your  lordships  are  pleased  ro  ho.'d 
tne  parties  to  strict,  legal  proof:  and  why  not 
in  bills  of  attainder?  Are  bills  of  attainder 
(whereby  men's  lives  are  forfeited,  their  estates 
confiscated,  their  blood  corrupted,  and  their 
families  undone)  of  less  moment  than  bills  tor 
enable  persons  to  settle  their  estates  fbr  the 
benefit  of  their  families  ?  I  humbly  apprehend 
that  your  legislative  and  judicial  capacities  are 
here  so  united,  that  they  cannot  be  separated. 
For  a  bill  of  attainder  is  a  condemnation  by 
parliament ;  and  your  lordships  always  hear 
and  judge  whether  a  party  be  guilty,  beforv 
you  condemn  him.  Will  you  then  be  pleased 
to  judge,  and  determine  upon  less  proof  in  one 
case  than  in  another?  Can  it  be  conceived 
that  your  lordships  will  not  act  by  the  same 
rule  m  both  your  capacities  ?  or  that  you  will 
not  have  an  equal  tenderness  and  regard  t\it 
the  lives,  liberties,  aord  estates  of  the  subject  in 
one  capacity,  as  in  the  other  ? 

When  a  man  flies  from  justice,  he  giv^ 
judgment  against  himself;  and  wheu  a  person 
accused  doth  by  corrupt  or  indirect  meantf 
conceal  or  convey  away  the  witnesses  against 
him,  then  be  it  the  cause,  why  strict  \md  legal 
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proof  cannot  be  had:  and  that  mav  be  a 
reaaoD  why  less  proof  ahoold  be  aamiftted. 
Biit  in  cases  not  attended  with  either  of  these 
circttRistanoes,  to  say  that  less  than  legal  proof 
is  sufficient  for  a  bill  of  attainder,  is  to  affirm 
that  priyate  opinion  alone,  without  proof,  is 
•  sufficient  foundation  to  pass  a  bill  of  at- 
tainder. And  how  harshly  that  would  sound 
in  the  ears  of  EnglishiiieD,  10  humbly  sub- 
mitted to  your  lordships. 

My  lords,  by  our  taw  a  judge  wmot  go 
jaccording  to  his  own  pri? ate  opinion  ;  but 
must  be  governed  by  the  evidence  given  before 
him  in  court  For  the  rule  is,  ^*  NO  refet^ 
uuod  notom  sit  jndici ;  si  non  notum  sit  in 
forma  judicii."  And  if  men's  i;ights  and  liber- 
ties were  to  be  determined  by  private  opinion ; 
how  precarious  would  the  lives  and  estates  of 
Englishmen  be  P  The  most  innooeot  man  could 
not  be  safe ;  the  wisest  man  could  not  foresee, 
where  it  would  end ;  and  ^^ng»««<*  mnat  Jio 
loiyer  boast  of  the  excellency  of  her  consti- 
tatioo. 

It  is  A  nUe,  both  in  bw  and  reason,  that 
**  Nemo  bis  poniri  debet  pro  eodem  delicto  »*' 
and  yet.  that  may  happen  to  he  the  Bishop's 
case.  For  the  chaige  in  the  Bill  is  general ; 
intending  to  raise  a  rebdUon,  andholding  trea- 
sonable correspondence  jn  order  to  bring  in 
foreign  forces :  but  Uiere  is  no  particular  fact 
charged  upon  him.  Now  if  he  should  be  in- 
dicted for  either  of  tboee  species  of  treason ; 
andnarticnbur  overt-acts  of  such  treason  should 
beajliged,  as  buying  arms,  and  listing  men 
lor  the  Pretender,  and  the  overt-acts  should  be 
proved  by  two  witnesses;  be  might  be  con- 
demned and  exeeoted  for  it  For  he  could  not 
plead  this  Bill  in  bar  to  such  indictment ;  be- 
cause the  indictment  would  uot  be  for  the  same 
facts,  there  being  no.  particular  ones  chargfed 


Proceeding^  if^pttiui  Buhop  ^Meriiiiy,         [H6 

patience  in  hearing  me:  ^i(^  1^  alawysr* 
through  my  zeal  Tor  my  client's  service  *,  w, 
as  an  Englishman,  asserting  those  laws  wbioi 
f  apprehend  are  the  security  of  British  Kl^ 
ties,  1  Jh»ve  let  drop  any  expression  wjbicb  mpf 
be  thought  improper,  I  most  humbly  bw  yonr 
lordships'  pardon.  And  if  t^ere  be  a  difl^Bsnqa 
between  your  legislative  and  indicial  ci^||acity  ; 
1  submit  it,  whether  your  lordships  wiUM 
pleased  to  give  that  judgment  in  your  1cm- 
lative  capacity,  which  the  opunsel  for  the  BQI 
do,  in  my  aj^prehenaion,  admit  you  Qoold  ogt 
give  in  your  judicial.  And  therefore,!  bfoe 
your  lordahipH  will  be  pleased  la  ngect  this  BmI. 


in  the  Bill.  And  yet  it  mav  lianpen  (as  I  said) 
that  my  Lord  Bif  hop  may  be  indicted  and  tried 
for  the  treason  mentioned  in  this  Bill :  as  in 
the  case  of  Hampden*  and  Fits-BarriB,f 
which  I  lately  mentioned.  For  Bftr.  Hamp- 
den was  tried  for  meeting  and  consulting  to 
raise  a  rebellion,  was  fined  40,000t  and  was 
afterwards  tried  for  higfa-traaaon  for  the  same 
fact:  and  though  he  insisted  on  his  having 
been  tried  for  the  same  foct,  and  desired  to 
plead  it ;  yet  the  Court  would  not  allow  it. 
And  in  Fila- Harris's  case,  he  was  indicted  for 
high-treason,  and  pleaded  an  impeachment; 
and  averred,  it  was  for  the  same  fact  But 
the  plea  was  ove^ruled:  for  there  being  no 
particular  article,  the  averment  could  not  be 
supported;  because  he  could  not  aver  any 
thing^that  was  out  of  record. 

I  numbly  hope  your  lordships  will  excuse 
me  for  taking  up  so  much  of  your  time.  But 
the  multifariousness  of  the  matters  of  which 
the  accusation  consists,  and  the  weight  of  the 
subject,  drew  me  into  it  1  humbly  thank 
your  lordships  for  your  great  indulgence  and 

♦  Sceit,  vol.  ll,p.479. 
t  fiaeityvnL.^  p,  m« 


Mr.  Wynme  Hiis  lordship's  oyier  CKmnseh 
spake  next*    May  it  please  your  kMd^bips ;  I 

*  Lord  Orford,  in  a  Note  to  the  anecdol(& 
which  he  relates  concerning  the  dukeof  Wbar* 


ton's  Speech,  on  the  quesfion  for  passing  the 
Bill  against  Atterbury,  (see  it,  poi/,),  sayst 
"  Seigepint  Wynne  served  the  Bishop  in  maeh 
the  same  m^ner:  being  his  counsel,  he  de- 
sired to  see  the  Bishop's  Speech ;  and  l|iep 
spoke  the  substance  of  it  biinself.''--SoBie  Ob- 
servations on  the  Catalogue  of  Boyal  a^ 
Noble  Authors,  dec. 

This  charge  gave  rise  to  a  Vindication  of 
seijeant  Wyon)B  by  his  son ;  who  psmitt^ 
them  (as  he  expresses  himseM)  to  be  printed  ^ 
a  periodical  examination  of  books  and  pauwh- 
lets  (see  Crit.  Rev.  vol.  7,  p.  453),  and  am^ 
wards  inserted  them  in  **  A  Miscelhuiy  ooa- 
tainiog  several  Law  Tracts ;"  which,  in  1705, 
he  caused  to  be  printed  for  private  gratnitpns 
ctrcuhition.  Of  this  Vindication  the  phraseo- 
logy is  stiff,  perplexed,  and  ungrammatical ;  the 
matter  consists  partly  of  ai^guments,  obvious 
and  for  the  most  part  weak,  and  partly  of  al- 
legations. The  following  are  the  most  weighly 
paragraphs  of  the  performance : 

«<  Sinc^  the  sight  of  the  book,  I  have  heard 
Mr.  Wynne  often  declare  (and  I  dare  sav  froia 
his  known  probity  and  veracity  he  would  make 
oath,  if  the  occasion  required  it),  that  he  never 
did  see  or  desired  to  see  his  lordship's  Speech ; 
nor  ever  read  one  line  of  it  himsdif,  nor  ever 
heard  one  line  of  it  read  by  any  other  person 
before  it  was  apoke  in  the  Hodse  of  Lords. 
Nor  has  he  to  this  day  ever  seen  or  read  one 
line  of  it,  though-there  is  reason  to  believe  bif 
lordship's  Speech  is  still  in  being,  with  an  in- 
troductory account  of  the  true  grounds  and 
motives  of  his  prosecution,  and  if  they  could 
be  compared  would  be  found  as  different  a^ 
could  be  upon  the  same  subject. 

*'  As  for  his  lordship's  Speech  so  called^ 
printed  by  A.  Moore,  at  that  time,  it  is  a  spu- 
rious incorrect  composition,  and  does  not  coo- 
tain  above  half  in  quantity,  and  besides  msoy 
nonsensical  and  unintelligible  paragraphs,  bsf 
hardly  one  true  and  correct  passage  tbrough- 
ont.  But  if  even  that  were  to  be  compared,  do 
Other  likeness  would  be  found  than  what  ae- 
ocssarily  arises  f rom  a  roferonee  to  the  saiae 
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alD  of  <5oi]Btel  for  (his  rererend  prelate:  alid 

filrai^er  HDuecestory  1  know  apologies  to  be 

iRsfbre  yoor  lordships,  who  are  always  ready 

lb  he«r  what  the  youngest  aod  most  anex- 

pttienced  person  has  to  offer ;  yet  it  beeoroee 

ifae  t6  say  sotnething  for  my  first  appearance 

at  yonr  lordships*  bar,  in  a  matter  of  the  last 

^iiseqtience ;  and   it  wa^  the  desire  of  this' 

iteferend  prebte,  rather  to  make  bis  defence 

by  sack,  weak  hands  a^  mine*  m  if  he  wair 

ifersoaded,  that  his  cause  needed  not  the  as- 

fliitiUice  of  aH  or  experience,  in  order  to  move 

the  pasftiona,  or  to  impose  upon  the  I'easbn  of 

Bis  Bearers ;  which  he  knows  to  be  but  an  im- 

jMiMit  help  to  persuasion,  in  comparison  of 

thith  abd  innoeency.  He  appears  befbre  those, 

iMlo  {he  hopes)  will  regard  plain  iatets  and  po« 

aitlTeJaw;  and  troth,  notwithstanding  all  the 

dIMnmtages  of  an  anskilf'ul  pleader;   #ill, 

be  hopes,  at  last'preTai). 

.  For  nay  own  mrt,  since  your  loflrdships  hare 

M^ed  meibr  Hitf  oomisel,  T  shall  Me  uhder  no 

appnfiheosions  of  danger  or  dispka^nre  in  per-' 

ftminjr  my  duty  to  him,  in  hutnbly  offering 

et^ery  ttiinff  I  thmk  necessary  tbr  bis  justde- 

ihiioe ;  and  f  wiU  not  doubt,  but  1  shall  be 

fUly  and  favourablv  beard.    And  thoupph  it  is 

Ms  lordsbip^s  misfortune  to  be  alreac^  pre- 

jttiteed  in  another  place,  and  to  be  conclemned^ 

#itEoiif  doors,  by  some  few  vulgar,  misled  ap- 

jtrAeasiHtts;  yet  he  hopes  better  thinstef  you, 

ihy  lords:  he  does  not  doubt,  but  that  your' 

kirdsliips;  who  in  matters  of  less  importance 

jjlocccd  with  calmness,  justice  a&d  prudence, 

lAilf  be  careful  not  to  deviate  fVom  those  mea- 

tfntes  in  a  matter  which  demands  the  greatest 

eantkm  and  deliberations  Ibr  it  is  the  case,  the 

i^ejnitatioa,  the  liberty,  the  fortune;  and  (I  was 

doing'tosay)thellfeofa'mo8t  learncid  prelate; 

feciuse  some  drcnmstances  of  this'  Bill  aref 

A  cnief  and'  extreme,  that  it  ift  little  better 

than  if  it  had  affected  life  itself. 

Bvery  one  that*  it  a  friend  to  thlii  Bill,  most 
8VOW,  that  it  is  not  to  be  ofl^d  without  an 
Mttut  atad  cogent  neoessi^.    But,  I  hope; 

tay  lords,  tliough  the  grenn<is  and  soggestiona 

»   ■■■....  ..    i ■■■  ... 

BMMf  piqpers,  and  letters;  And  I  am  sure  where 
it  oeoasrenally  mentions  hh  counsel,  it  is  with- 
al dilb  rtfalm,  and  not  the  least  complaint  of 
wby  onfldr  or  unbecoming  behavionr  of  them. 

**  Ahd  it  ia  wUI  known  Mh  Wynne  never  wei^ 
done  with' the  Bishop  during  his  commitment, 
Ad  when  sent  for  was  either  in  company  with 
4t  Constantine  Pbtpps,  Uis  other  counsel,  ahd 
With  on^  or  both  his  solicitors,  who  were  ss- 
^%ned  tb  assist  him  in  bi^  defence,  and  one  or 
iribre  of  bis  servants ;  and  therefore  some  other 
j^^lrson  miist  have  been  privy  to  this  fact  if  it 
mretriie ;  besides  others  who  narrowly  vratch* 
M,  and 'probably  over*  heard,  mostthinga  that 
passed'at  those  shoh  interviews.*' 

• 

;  It'is  alio  mentioned  that "  ^ynne  was  in  s 
aAiktttner  little  known  to  or  acquainted  with'  bis 
dleMt,  tin  just  before  h^  bad'the  holfaui'  tfl^  be 
dMjiited  ifteof  his  counaU/* 


of  it' were  true,  and  duly  proved;  yetthat  theteP 
is  no  such  necessity. 

In  order  to  discover  whether  there  be  any 
such  necessity  or  not,  I  shall  consider  the  end 
proposed  by  this  Bill,  and  then  weigh  the 
means  whereby  it  is'  hoped  to  attain  that  end  ; 
and  wbetlfer  this  Bill  be  a  means  necessary  or 
convenient  to  attain  it. 

ndb'eend,  I  hope,  is  the  security  of'the  go* 
verntbent;  and  the  execution  of  iuMicie,  and  it* 
ought  to  bcpnrsued  by  all  regular  aod  lawfnl 
means;  atnd  therefore,  beibre  F  speak  particu- 
larly tb  the  crimes  supposed  in  tins  Bill,  or  the* 
proofs  which  have  been  offered  to  make  them' 
out,  i  shall  beg  leave  to  say  something  as  to 
the  manner  and  method  of  this  proceeding. 
Not  that  I  shall  presume  to  miestion  yonr  loro- 
ships'  power  ih  such  cases :  but,  as  on  the  one* 
liMd  we  ittbst  admit  your  lordships  iday,  and' 
hare  in  riome  cases  exerted  your  legislative  ca- 
paeity,  in  declaring  that  a  crime  which  was  not 
80  befbre^  or  by  inflicting  particular  or  extraor* 
dinary  punishment  on  common  and'  ordinary* 
crimes :   yet;  on  the  other  hand,  tiH  that  it 
done;  I  hope  I  att  at  liberty  freely  to  represent! 
tbeioconvmiiency,  the  injustice,  and  the  im- 
ptodeuce  of  making  such  a  declaration,  or  o^ 
passidg  such  a  hiw,  m  the  case  now  beibre  you. 
If  it  shoold  become  a  law,  his  lordship  must' 
dispute  it  no  lons^er,  bot  submit  tb  it  as  just, 
wMitever  hardships  he*  may,  ii^  the  retirement 
of  his  -dwu  heart,  conceive  ratroduoed  upon  him' 
by  it.    But  thanks  be  to  God,  this  is'  yet  no' 
law,  ahd  thttt  I  am  at  full  liberty  to  represent' 
the  injustice  and  the  unreasomnilenessoftbia' 
Bill';  and  to  say,  this  is  not  a  proper  occasion 
that  needs  or  catb  upon  your  lordsnips  to  exert 
your  legislative  power. 

I  might  here  enlarge  upon  the'liynstice  of 
all'laws  made  *  ex  post  fttcto/  and-ibr  one  par- 
ticular castor  perscn,  and  no  other  ;  that  they' 
i^'agafaist  the  commcin  law,  and  the  common 
right  which  every  one  is  entitled 'to,  in  the 
place  of  community  where  he  lives;  because 
laws,  in  their  nature,  ought  to  berules  for  the 
general  order,  alid  good  Sf  society ;  atnd  natu- 
ral justice  would  surely  in  all  such  casesstop 
the  precipitancy  of  yonr  tordthips*  i^esolution, 
by  thb  question;  against  what  law  bath  he' 
transgressed  ?  If  he  hath  transgressed  any 
peMic  known  law,  he  isundoubtyTy  sutject  to 
ttntleirgo  the  paint  or  penmHles  enacted  by  it, 
when  the  pnwfis  daly  and  fiilly  made  which' 
thatlaw  reqbires.  But  if  there  is  iw  stich  law" 
yet  in  being,  or  if  there  is  no  siich  proof  ai  thatf 
Iftw' requires  to  suppose  him  guilty,  wilt  your 
lordiAnps  introduce  a  new  law,  or  e  new  sort  of 
proof  to  make  him.  so  P  If  these  methods  are  te 
be  tkketr,  the  most  innocent-man  is  not'aafe,  and 
the  Wiseit  man  camibt  judge  what  ia  an  offence, 
o^  itf  what'  degree ;  what  prbof  is  necessary 
fbr  hie  defence,  or  how  he  is'  to  be  tried:  Aiid 
in  vain  does  the  legisleture  every  session  pro- 
vide laws,  if  a  parti^lar  law  or  a  pardcdiar 
proof  is  siilf  te  be  inadefor  every  particulate 
piTfpsto^  oTireidy  eQiiiniry"to~the  tenor  «f 
all  thsr  fokmWf  wit  «di*  aft'  k  not  to  b« 
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4;  rule  or  law  in  any  oUiar  futaro  caie  what- 
soever. 

.  TJiwi  macb  I  amsare  mav  bejattly  arged 
la  aoy  place  of  judicature  in  the  world,  agiMiist 
ail  such  laws  in  general ;  but  much  more  as 
we  are  Eoglieboieo,  as  we  have  lawl,  which 
my  lord  Baooo  calls  wise  and  just,  that  give  to 
Ood,  that  give  to  Caesar,  that  give  to  the  sub- 
ject, that  which  belongeth  to  Uiem.  Not  like 
those  of  other  countries,  imposed  upon  the  sub- 
ject at  the  will  of  the  prince,  before  probstion 
or  trial,  whether  they  are  fit  and  convenient  for 
the  genius  of  the  people ;  nor  the  production  of 
one  roan,  or  of  one  parliament  in  sny  one  age, 
but  the  wisdom  and  experience  of  many  gene- 
xations. 

^iid  I  am  sure  o^e  of  the  greatest  excellen- 
cies of  this  law,  beyond  that  of  other  nations, 
lias  been  always  esteemed  the  common  and 
ordinary  method  of  trial.  It  has  been  always 
accouuted  the  birth -right  of  an  English  sub- 
ject to  he  tried  *  per  pares,'  according  to  the 
Inown  course  of  the  law. 
. '  And,  therefore,  the  better  to  shew  tlie  dii!e- 
cence,  and  to  evince  the  hardship  of  this  ex- 
fraordinary  proceeding,  i  shall  a  little  consider 
tlie  nature  ot  the  ordioary  trial ;  and  though  J 
liiiglit  do  tliis  in  the  language  of  Magna  Charts, 
and  ()f  many  eminent,  sncieot  writers  of  the 
law,  )  rather  chase  my  lord  chief  justice 
Hales,  tbat  great  and  good  man,  whose  happy 
ipoderation  between  the  prerogatives  of  the 
crowo.  apd  the  just  liberties  of  the  subject,  can 
i^ever  be  remembered  by  posterjty  without  the 
deepest  honour.  He  says,*  it  is  the  beet  trial 
10  the  world,  and  one  of  the  first  principles 
upon  which  our  constitution  is  erected.  Here 
a  man  has  a  legal  exception  to  any  one  of 
his  triers,  if  they  have  any  dependance  upon 
either  of  the  parues,  are  prepoesessed  or  preju- 
diced |)efi)ce  tbey  hear  the  evitlence.  All  the 
evidence  is  given  openly«  in  the  presence  of  the 
y^^^^  jury,  counsel,  aufl  parlies ;  not  in  pri- . 
vate,  before  a  comniis^ioq^ r  or  a  clerks  (as  in 
Chancery,  or  by  the  civil  law)  where  often- 
times a .  witness  delivers  tbat,  which  he  wiU  be 
^shamed  to  testify  *  one  tenufi,'  ai}d  wherein 
a  crafty  clerk  wQl  oftei^Ume^  make  a  wijUaess 
JSpeak  what  he  really  never  meant,  by  dre»inflr- 
Up  bis  evidence  11^  bis  own  tqnus,  pbHises,  and 
i^xpressiops.  Or  a  man  may  depose  in  writing,, 
what  the  fear  of  being  /afiified,  or  perhaps  a' 
heater  rpcoUecUon  would  not  let  htm  adhere  toi 
^  xi.  open  fiP^i^t,  wh^re  he  has  an  opportunity  to 
*fiorre(^,  aqiandf  or  (explain  hi^ .te^timony^ 

Bcttdes  this,  (says  tba^  learned  judge)  a  jury 
mus^  ^11  agree  m  their  verdict,  and  are  not  to 

S  concluded  by  a  majority  ;  and,  therefor^, 
,  opgh  in  some  cases, Jiihe  law , does  n^  posi- 
tively r,equire  two,  nor  que  witness,  .S^iy^ 
toce;'  yet  the  credit  of  a  verdict  is  grea^ 
where  twelire  m,en  ipn,^h^>^tiis  Moaiii|iv>Hs(jr, 
;»gree..*  .  ,  .  .    , 

.  The  counsel  op  the  otjber  side  may  be. apt  to 
ceply  upon  me,  with  tlie,  frequent  abuses  and 
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corruptions  of  juries.  My  brds,  I  do  agree,, 
that  may  happen  to  be  the  case ;  or  it  soay 
happen  that  one  more  knowing  or  over- bear-, 
iog  man  among  them,  may  sonietimes  govern 
all  the  rest.  But  if  the  same  may  happen,^ 
and  olten  does  in  every  society  or  number  of 
men,  and  the  best  regulated  bodies  in  the  world,, 
surely  that  caii  never  be  a  reason  to  deprive  a. 
man  of  his  common  right,  and  to  lay  aside  % 
most  valuable  institution. 

I  am  afraid,  my  lords,  tliis  little  has  been  too 
inuch  upon  a  point  that  so  little  needs  it :  but. 
the  love  of  one's  country,  and  its  ancient  legal 
constitution,  is  an  honest  prejudice,  which 
every  one  is  apt  ti»  indulge;  and  the  advantage 
of  this  privilege,  every  one  that  hears  me,  (I 
doubt  not)  is  in  tlie  heart  sufficiently  coovinoelf 
of,  and  would  boldly  insist  on  it  as  his  birth- 
right in  any  case  of  his  own,  where  his  own 
{tropert^,  his  reputation,  his  life,  or  bis  own 
ibcnrty  was  in  the  least  concerned. 

It  ia  urged  by  the  counsel  fo^  the  Bill,  and 
indeed  by  the  Bill  itself,  that  this  is  an  exU«-. 
(Mdinary  case,  and  requires  an  extraordinary 
remedy,  where  the  offender  has  taken  care,  by 
subtle  contrivances,  to  keep  out  of  the  verge  of 
the  law,  and  the  reach  of  all  ordinary  proceed* 
ings.  But  if  such  a  cruel,  artificial  suggestion 
be  allowed  to  be  a  good  reason  to  (feprive  a 
man  of  the  benefit  of  the  law,  no  man's  Ufe  or 
liberty  is  sale.  The  same  may  be. suggested 
of  every  offender,  and  in  every  ofienoe:  tbat  a 
man  endeavours  to  evade  the  punishment  of 
the  law.  The  same  may  be  said  with  more 
justice  of  every  one  that  pleads  not  guilty,  and 
insists  on  his  trial,  that  he  endeavours  to  evade 
the  law,  because  such  an  accusation  or  such  an 
indictment  is  found  against  hioi.  And  yet  the 
most  rigid  casuist  never  yet  maintained,  bot 
that  any  man  (though  he  knew  himself  to  be  a 
most  guilty  criminal)  might  plead  noignilty 
and  insist  on  his  trial* 

But  if  4hi«  cruel  artifice,  ia  to  prevailtsnd 
this  should  he  a  reason  to  exert  such  an  extraor- 
dinary proceeding ;  woe  he  to  all  pieu  of  sense 
and  ingenuity  !  Nay,  my  lords,  if  such  a  no* 
tion  is  to  take  place,  the  Bishop  is  in  a  moch 
worse  condition,  than  if  Neynoe  were  alive,  or 
any  other  witness  would  have  deposed,  '  viva 
voce'  against  him,  all  they  would  have  bad 
them.  For  even  then,  his  accusation  or  indict-, 
ment  must  have  been  found  upon  the  oaths  of 
twelve  men  at  ieast,  he  wotud  have  had  hia 
If^  trial,  and  his  challenges.  This  I  say  upon 
if  supposition  that  the  gentlemen  of  the  otoer^ 
side  may  not  allow  his  lordship  to  be  a  peer  of 
the  realm ;  but  if  they  do  allow  his  right  of- 
peerage  before  your  lordships*  bar,  and  conse^ 
qneotly  tbat  hO  is  entitled  to  a  trial  by  his 
peers,  yet  still  he  would  have  had  his  legal  ex- 
ceptions to  the  testunony  of  the  witnesses;, 
there  must  have  been  two  positive  witoessea 
to  the  same  overt  act ;  and  his  accusation  must 
baye  been  .found  by  twelve  men  at  least  upon 
their  oatba ;  and,  after  all^  if  his  lordship  should 
hav^  been  found  ;guilt3%  he  nnitfht  move 
in  arrest  of  judgment.    All  wUcb  bf^nefitt  (lit 
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is  DOW  utterly  deprif  ed  of,  by  thia  method  of 
proceeding. 

We  ftball  be  told  ([  doubt  not)  by  tbe  oountel 
for  the  Bill,  that  your  lordshipB  sit  dow  in  a 
jodidal  capacity  ;  that  yon  are  judges  of  the 
fact  as  well  as  of  the  law.  No  man  will  doubt, 
but  your  lordships  have  a  judicial  capacity, 
and  have  at  all  times  most  worthilv  exercised 
it ;  bat  yet  I  must  beg  leave  to  doubt,  whether 
your  lordships  are  now  properly  acting  in  that 
capacity  or  not  ?  You  have  a  |)Ower  it  is  true  in 
this  method  of  proceeding  to  condemn  this  reve- 
rend prelate,  ii  goiky  ;  hut  not  to  save  and  ac- 
quit, if  you  are  ever  so  well  satisfied  of  hisinno- 
ceocy ;  and  whether  it  be  your  lordships' 
pleasure  to  pass  or  reject  this  Bill,  1  desire  to 
know  of  the  learned  counsel,  whether  it  may 
be  pleaded  in  bar  of  a  prosecuiiou  in  the  courts 
below,  that  he  was  '  auterfoits  acquit,'  or  *  au- 
terlbits  convict'  before  your  lordships  ?  or  whe- 
ther this  proceeding  by  Bill  might  be  pleaded 
in  bar,  even  of  an  impeachment  for  the  very 
same  treasons  ?  or  whether  your  lordships'  re- 
aoiotioo  on  this  Bill  (whatever  it  be)  would  be 
any  legal  *  estopel'  to  any  other  Bill  in  a  future 
session?  No,  my  lords,  1  humbly  apprehend, 
it  would  not  be  a  good  bar  or  a  legal  plea, 
either  at  common  law,  or  according  to  any 
rale  or  usage  of  parliaments;  and  therefore 
we  hope  your  lordships  will  not  do  that  which 
alter  aJI  cannot  be  a  complete  or  a  final  judg- 
mciit,  and  by  that  means  draw  this  reverend 
pi^te  into  the  danger  of  a  double  trial ;  which, 
I  am  sure,  is  not  only  contrary  to  the  rules  of 
law,  but,  also  of  patund  justice.  I  have  the 
more  countenance  to  saying  this,  M>t  only  from 
Hampden's  case,  but  from  the  known  case  of 
Fits- Harris  ;*,  who  ple;|ded  this  verv  matter 
to  the  jurisdiction  of  the  Court  of  King's*  bench, 
thai  be  was  impeached  for  the  same  crime  by 
the  Commons  of  England  ;  but  it  was  the  opi- 
nion of  thai  court,  with  the  advice  of  all  the 
Judges,  that  be  mi{{ht,  notwithstanding,  be  tried 
there  ;  and,  in  fact,  was  tried  and  condemned 
by  the  Court  of  KiogVbencb,  though  the  im- 
peachment was  stiU  depending  before  your 
Mriisbips'  House. 

But  if  your  lordships  are  resolved  to  pro- 
ceed in  your  legislative  capacity,  and  mv  lord 
bishop  must,  aAer  alt,  be  in  danger  of  the  or- 
dinary method  of  ti'ial ;  yet  suffer  me  to  say 
vhat  has  been  done,  in  former  times,  by  former 
parliaments,  on  the  like  Bills ;  and  how  light 
soever  other  autborities  may  seem,  we  hope 
your  lordships  will  have  some  regard  to  your 
•wn  usage  and  resolutions. 

There  have  been  too  many  instances,  I  <con- 
fess,  my  lords ;  but  those,  that  can  be  in  any 
degree  justified,  may  be  reduced  to  these  few. 
^wy  are  such^  passed,  against  persons  dead, 
«r  who  fled  from  justice,  and  did  not  render 
themselves  by  the  time  appointed;  or  they 
have  pasaed  against  such  atf  were  in  actual  re- 
hellion,  in  direct  oppositibn  to  all  methods  of 

trial,  and  in  defiance  to  all  courts  of  justice  \ 
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or  against  such  whose  treasons  were  flagraal 
and  undeniable,  but  their  persons  above  the 
reach  of  inferior  courts  and  oemmissions. 
Those  few  iiacrtfices  to  die  heat  and  necessity 
of  tbe  times  have  been  most  of  them  reversed 
with  infamy  and  detestation,  when  men  were 
cool,  and  at  liberty  to  hearken  to  tlie  voice  of 
law  and  reason,  and  began  to  consider  they  had 
only  prepared  shackles  for  themselves.  Those 
few  melancholy  instances,  procured  without 
due  trial  by  an  excess  of  prerogative,  of  per- 
sons that  have  been  forth-coming,  principally 
because  it  was  the  will  of  a  prince,  are  not  te 
be  mentioned  without  horror  and  detestatiott. 
Such  as  those,  says  my  lord  Coke,  <  auferal 
*  oblivio  si  potest,  si  non,  utcunoue  tegat  silen« 
*•  tiuro.'  Let  such  gross  breaches  and  viola* 
tions  of  the  sacred  and  unalterable  rules  of 
justice  be  forgot,  if  it  be  possible ;  or  at  least 
draw  a  veil  over  them,  and  let  them  be  buried 
in  perpetual  silence. 

But  in  all  sober,  regular  times,  a  free  trial  ui 
the  ordinary  course  of  law  has  seldom  been 
denied,  even  where  the  facts  have  been  so  no* 
torious  (as  one  would  think)  almost  to  need  ne 
trial,  and  so  evident  as  to  need  no  preof ;  as  the 
regicides,  except  such  as  fled  from  jtntice, 
were  admitted  to  trial,  no  less  than  twenty* 
nine  before  one  commission  of  Oyer,  and  every 
one  heard  with  uatieoce  in  the  ordinary  course. 
£ven  Felton,*  that  stabbed  a  prime  minister  in 
the  execution  of  a  hiffh  commission,  though 
he  CQufessed  the  fact,  hoth  before  the  coaucal 
and  couit  of  King's-bench,  and  justified  it  ss  a 
public  service  to  the  nation,  in  the  roost  darinfl^ 
and  impious  manner,  was  brought  to  triai^ 
without  superseding  any  of  the  ordinary  me* 
tliods  and  circumstances  of  justice.  Indeed^ 
where  some  flsgraut  crimes  have  been  legally 
proved  and  determined  in  the  courts  bdow^ 
parliaments  have  sometimes  thought  fit  to  add 
to,  or  heighten  the  degrees  of  punishments. .  It 
was  so  resolved  in  tbe  case  of  the  Gunpowder- 
plotters  6th  November,  that  they  were  at  first 
to  be  tried  at  htw,  and  then  the  parliament  (if 
need  be)  to  add  a  confirmation  to  it.  Nay,, 
that  resolution  went  farther ;  it  says,  they  were 
not  competent  judges  of  it,  before  it  was  foimd' 
in  the  courts  below. 

I  might  mention  the  opinion  of  judge  Dod* 
deridge,  the  Mirror  of  Justice,  lord  chief  beroa 
Atkins,  &c.  who  say  the  parliaaieDt  is  a  su*- 
preme  court  of  Oyer,  and  that  the  proper  sub** 
ject  of  their  Oyer  is  such  offences  for  which 
right  cannot  otherwise  be  had,  and  to  deal  with 
delinquents  too  high  for  the  ordinary  opurts. 
And,  as  I  am  before  your  lordships'  Mr,*I  am 
very  proper  to  mention  the  resolution  of  your 
hndships'  predecessors,  in  the  case  of  rits- 
harrisfwho  (as  I  before  mentioned^  was  im- 
peached by  the  Commons  of  high-treason^ 
thejr  Kfused  to  take  him  out  ef  the  hands  of 

ordmary  justice,  and  directed  him  to  he  pre* 

- 

•  See  his  Case  in  thia  CollectioD»  toI.  3^ 
p.  307. 
t  8ee  it  vol.  »,  p.  ^33,  of  this  Cdt^cMon, 
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•eeded  aniogk  acoonUng  to  the  coarse  of  the 
eoiamoiilavr. 

And  whit}  opinion  eobfeqiicnt  pariiamebts 
have  bad  cd'my  lord  Strafford's  bill  of  attainder^ 
best  appeswfrott  the  words  of  the  act  of  re- 
versal,* by  ordering  aU  the  reeords  and  pro- 
oeedioipB  relating  to  it  to  be  cancelled  and  de- 
dtroyed,  that  no  remams  of  so  evil  and  nnjast 
m  precedent*  might  be  visible  in  after  sffes,  or 
biwBgfat  into'  enmple  to  any  one's  prejndice. 
Bnt'eveu-  in  Chat  detestable  instance*,  soch  in- 
Ibmistionsr  and  evidence  wers  not  adnsitted, 
Ibcf  witDsssea  were  all  examined,  « viva  voce,' 
open  oath,  and  he  was  iliet  adjudged  guilty, 
by  Way  of  impeacbment'at  the  bar  of  the  lor£, 
before  there  was  a^y  order  for  a  Bill.  The 
very  same  method  was  observed  in  the  cause 
#f  archbishop  Land,*!-  and  articles  fhlly  proved 
^gtkom  \ABBkf  as  thev  thought.  If  it  had  not 
Been  so,  even  that  douse  of  Commons,  as  bad 
as  they  were,  and  as  thirsty  as  they  were  after 
tkei  bUod  of  those  ncble  persons,  probably 
wooid'aot  have  ordered  those  bilk.  But  y«t 
this  krttsr  instence  of  archbishop  Laud  never 
IhrI  therevil  assent:  and  it  is  well  known  in 
hislonr,  wtat  desperate  measures  were  norade 
ilieorto  induce  the  Lords  to  pass  it;  andatlast 
I  tfamh  there  were  hot  seven  of  your  lordships' 
whole  Heiise  that  were  puMent  when  it  wM 
passed.  But  if  this  Bill  should  pass,  we  most 
■o  longer  bfaime  and  condemn  those  inslancee ; 
ibr  thiirwill,  in  effect,  re-eliactthem,  and  many 
ethers^'  which  the  wisdom  of  fbrmer  pariia- 
sents  have  reversed  with  marks  of  infamy  and 
detestation. 

Hbw  roach  more  is  there  to  be  satld  of  dr 
John  Peo^ick's  case?^  He  had  been  indicted 
upon'  the  evidence  of  two  positive  witnestes: 
there  had  been  several  preoeding  trials  at  lafw, 
by  which  it  manifestly  appearra  that  he  was 
eqnally  conceraed  with  those  that  were  UmtA 
giiiltyi.  Sir  John  Fenwick  bad  likewise  with- 
drawn'himself  ftom  justice,  and  was  retaked 
(h  ciroemstance  always  urged  as  a  strong  piie<- 
Shiniptienof  guilt.)  He  had  protracted  hn  trial 
by  offers' of  discovery,  the  reason  of  which 
srorwards  appeared  to  be,  that  one  of  Ihc^ 
liing's  witnssses  might  withdraw  bhnself  be- 
yond ses ;  and  although  that  witness  was  gone,- 
yet  bis  evidence  not  only  remained  in  writing 
signed,  and  Ufion  oath;  Mit  was  attested  am 
een6fnied  by  some  of  the  grand- jury  tbom- 
selverthat  foniid  the  BIN,  and  by  others  of  the 
petty-jury,  befori^  whom  that'  witness  had 
given:  tbe  very  same  evidenoe.  There  was'  a 
^r<iof  likewise  that  \k  bad^attemptbd  to  corrupt 
iH^  remainhig  witness,  as  well  as*some  of  tbb 
jury k  Thes^  were  citcorostaneee  Upon  which 
that  eale  was  founds.  No  man  can  say,  bttt 
thCM  was  a*  reasonable  evidence,  though  not 
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•  See'it'in  vol.  s,  p.  1595,  of  this  CoHeetbM'v 
Afe  to  the  provision  in  the  A^  of  Attaindeir* 
against' Straffbrd,  see  seij.  Maynard's  account 
ef  it  cited  by  Mr.  Hatsell  in  his  Pterl*  Free'; 

•f  See  it  m  this  Collection,  vol.  4,  p.  M^\ 


strictly  legal ;  one  ftiA  and  posittre  whneM, 
and  many  strong  undeniable  drcilmstattces ; 
and  3fet  the  opposition  wUich  that  bad  in  both 
Houses,  was  very  greati  Whether  tbe  ressooA 
that  prevailed  for  tbe  passing  of  it  were  suffi- 
cient, becomes  me  not  to  enquire :  since  it'iii 
still  a  law,  I  most  presume  them  just. 

But  is  there  ant  thing,  ray  lords,  like  that; 
in  tbe  case  now  before  yotir  kHdihipsf  Hai 
thene  been  any  attempt  to  withdraw  fhim  jus- 
tice ?  and  yet  that  bonourablcjconnnhttie  bare 
been  pleased  to  observe,  his  lordship  bad  notios 
that  ne  was  to  be  appreliendedsome  considera- 
ble time  before.  Htoi  there  been  any  preceding 
trial,  in  which  n»y  lord  bishop's  name  wss 
mentioned  as  sin  ageoft,  much  less  (as  this  Bill 
suggests)  a'  principal  manager  and  director  in 
the  conspirecyf  Or,  in  that  one  tHal  which 
hath  been,  has^sny  thing  appeared  to  dkivetbe 
least  suspicion  of  gnilt  upon  him  ?  Can  any 
one  say  0e  has  used  ^any  methods  or  artifices  to 
aiWiidor  pnotract*  his  trial  in  the  ordinary  csnrse 
of  law  f  Has  he  not  on  the  contrary,)  and  as 
one  of  the  strongest  proofs  and  coovictioBs  of 
innocency)  sought  and  petitioned  to  be  tried  P 
Ves,  my  lords;  he^Uas  applied  id  all  courts,  and 
m  all  places,  in  tbe  most  earnest  and  legal 
manner,  to  be  brought  to  trial .  Has  this  reve- 
rend pndaltf  used  stay  indirect  measures  to 
corrupt  or  withdraw  awitnesi  f  And  j^et  llf« 
Kelly,  (who  is  the  only  person  supposed 
espable  of  teBtifyinff*  agalurt  Uim)  it  is  weft 
known,  had  bhi  rail llbmy,  even  after  his  lord- 
ship's apprehension,  but  would  not'  hazard  hil 
recogninttnce  by  one  day's  non-appearance; 
No,  my  lord*,  nothing  of  that  khid  has  beepi 
attempted  to  be  prov^^  no^  so  much  as  iosi- 
nnated  in  this  case*;  nor  is  there  here  before 
yoor  lordships  any  on^  positive  witness*  of  any 
Kind  -:  nor  it  there  the  sanction  of  any  one  oatn 
belt!,  or  any  whe^eelse,  in  any  one  niateirial  pobit 
against  his  lordship.  Whsit  ne^  therenire, 
or  what'  reason  can  there  b^  fbr  tUis  BHIP 
Surely  your  lordships  will  nevei^  pronouutee  d 
judgment  thst  shall  afftet  any  ntten's  life^ 
libCTty,  or  fiirtnne,  witboot  some  oath,  and  od 
circumstances  so  widely  different  in  every  re- 
spect from  these  of  sit  John  Fenwidki 

And  if  this  case  bears  no  proportion  nor  i^i* 
litude  with  that  oP  sir  John  Fenwick ;  I  ass 
sore  it  has  much  less,  or  rbther  none  at'  all, 
with  any  of  those  before-  mentiouedJ  For  we 
hope;,  after  so  longabd  fuU  a  discovery  of  tbd 
conspiracy^  and  tnose'  many  just  methods  iif 
preparation  agsinst  it,  thef  dinger  cannot  noir 
be  so  great  or  cogent,  as  tb  require  so  preci- 
pitate a  resolution.  His  person,  your  kMrd- 
siripis'  sc^,  is*  safi^  and  Ibrtb-comiog,  abd  the 
conns' of  law  in  tlMtf  usual  and  open  course^ 
and  bl  thfs  time  fllldd<With  sbcfa*  learned  and  re^ 
solute  Judges  and  minisi^  of  justice,  thMtbey 
alpe>eqdal  and  able^to  deal  with  the  most  boM 
and  dating  offbnd^r! 

Tbehe-  can'  be  less  reason  therefbre;  nonest 
rit*wehope,  fbr  your  ICrhiihips  at*  this  time  t^ 
exerr  such'  an  extraordinary  metliod  of  pro- 
Iceedingl' 


Bal  there  is  tbw  further  olj^ctifii  Jifl^iiwt 
pocediiig  hy  BiU,  tbut  it  makes  not  oi»\y  your 
iMrdshtpe  |iQ>noimoe  jwdgment  a^iost  qiie  of 
Toor  own  members,  and  a  vei^  temble  ope  too ; 
Mt  it  makes  the  king  himsetf,  without  hearing 
ime  wonl  of  the  dmnoe,  in  person,  pronounce 
a  judgment  upon  his  snty^t,  wKiich  his  own 
gracioiis  temper  must  be  arerse  .to ;  which  the 
common  law  therefore  has  wiesljjr  lefl  to  he  pro- 
noonoed  by  his  juatices,  eren.in  those  courts 
where  he  is  always  supposed  to  be  present 
But  in  this  instance,  there  is  something  which 
mast  he  itil]  more  ungrateful  to  him ;  in  that 
it  is  to  exclude  a  branch  of  precogative  which 
hit  miyeaty  most  delights  in,  and  it  must  be 
some  surpnze  to  every  good  sol^ect.to  find  his 
royal  judgment  so  highly  mistrusted. 

There  is  another  uing,  which,  I  persuade 
myself,  your  loijdshbs  will  fully  consider; 
mX  if  this  method  .ot  proceeding  by  Bill  he 
CBGoarsged  and  grow  tamiliar,  it  inU  put  an 
end  to  one  considerable  branch  of  judicature, 
which  your  lordships  were  heretofore  so  justly 
jealous  of,  as  not  to  admit  at  any  time  the  least 
competition.  The  Lower  House  will  hardly  care 
to  appear  any fnore  before  your  lordships  as  ac- 
cueera  or  prosecutors,  ivhen  they  eail  so  easily 
liartake  in  your  judicial  capacity.  And  every 
such  Bdl  (espeeiuly  against  a  member  of  this 
Boose)  is  a  direct  infringement  and  diminotion 
of  that  high  and  Taluahle  prinlcge,i  and  will 
open  a  door  to  aome  other  mischidb  to  the 
peerage,  which  I  had  much  rather  your  lord- 
ships would  sugffest  to  yourselTcs,  than  I  ex- 
press. It  has  been  always 'doubted  without 
worn,  whether  your  loidships  could  begin  such 
fL  Bill  against  a  commoner ;  but  I  diink  it  may 
be  more  justly  doubted,  whether  the  Lower 
House  can  begin  such  a  Bill  against  any  one  of 
your  kMrdships :  and  if  this  Bill  should  haTO  no 
other  consequence,  it  will  establish  this  ao  fhr, 
as  lo  bear  no  question  hereaf  Wr. 

My  lords,  I  need  notsay,how  mueh  more  pro* 
per  it  would  hare  been  for  the  Lower  House  to 
oare  lefk  this  matter  intire  to  yoinr  lordships ;  b^ 
cause  it  has  been  so  often  resolved  by  your  lord- 
abips'  predecessors,  that  the  House  of  Oommons 
have  no  power  of  judicature  or  coercion  apainst 
anyone,  but  in  matters  concerning  that  House. 
Wnereas  this  is  a  case  of  peerage,  the  punidi- 
ment,  and  the  exdusiou  of  a  member  of  this 
House.  There  b  an  instance  on  your  lord- 
ships'journals,  where  the  lord  Purbeck  volun- 
taiuy  surrendered  his  tide  and  dignity  of  vis- 
count to  the  king  by  fine,  and  yet  your  lord* 
ships  unanimous^  reversed  that  judgment,  and 
declared,  that  no  place  could  judge  of,  or  inter- 
meddle with  dignities  or  rights  of  peerage,  but 
your  lordships'  own  House. 

And  those,  my  lords  of  that  reverend  bench, 
wfll  sorely  consider  what  a  fiital  blow  this  Bill 
will  give  to  the  discipline  and  polity  of  the 
Chnreh  of  England.  They  have  more  than  ordi« 
nary  reason  to  be  jealous  of  increasing  such  pre- 
oedents,aadof  introduciiig  methods  of  deprifing 
bishops  and  deans,  hardly  known  to  former 
ege^    The  ancient'  canons  have  already  pre- 
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scribed  methods  of  judging,  .cenanting,  and 
deposing  bishops,  and  the  cases  when  and 
where  those  methods  are  fit  to  be  exeroiaed.  I 
don't  say  the  pariiaokent  cannot  do  thjs,  or  any 
thing  else  yihii^  they  thiok  proper ;  but  the  oao* 
tropoUtao, their  lordsbips.know^is  entrusted  with 
this  power  ofer  his .  suffragans,  or  a  provincial 
syood.  And  it  is  pisin,  the  lasv  of  Eoglaad 
We«  notice  of  no  other  power  that  can  regut 
larly  deprive.  For  to  mention  hut  this  in* 
stance,  if  an  issue  shoold  he  joined,  whether  a 
bishop  he  deprived  or  not ;  the  Court  where 
such  isaue  sboukl  arise,  could  only  ^rite  to  the 
archbishop  to  certify.  And  to  prove  this  aaaer^ 
tion,  I  will  not  name  bishop  Biilliagieet,  ov 
any  of  those  great  -eeclesiastiGal  authorities, 
(since  poasiblv  they  may  be  excepted  agaiasty 
as  peraons  who  have  too  much  interest  in  the 
ease  to  be  impartial)  but  it  is  ao  laid  down  by 
my  lord  chief  baron  Alkins,*  in  his  great  or- 
gument  of  ecclesiastical  ooaunissiQna;  and  by 
my  lord  chief  justice  Holt,  and  the  Court  of 
Ki|ig's-bencfa,in  the  case  of  Dtr.  Watson,  hi« 
shopof8t.I>avid'8.t 

All  precedents,  my  lords,  will  increase  ;  and 
the  scorn  and  contempt  of  libertines  againar 
your  lordships'  sacred  order  is  too  ffreat,  to  drop* 
or  to  forget  a  precedent  ao  giateful  and  pleas- 
ing to  Uwm  as  this  will. be.  Every  one  know* 
the  destruction  of  the  SBsaller  religiooa  houaes, 
only  made  way  for  that  of  the  greater.  A  time 
has  been  when  their  loBdshipa'  predeoessore 
were  all  excluded  and  aequestered ;  and  it  has 
been  attempted,  even  since  the  Restoration,  to 
take  away  deans  and  chulars.  I  am  ftir  fiom 
apprehending  any  such  thing  at  present,  and  I 
hope  it  will  never  enter  into  the  heart  of  any 
man.  But,  my  lords,  I  confess  I  thought  as 
little  at  this  time  of  such  a  Bill  as  is  now  before 
yon,  to  deprive  a  bishop  and  dean  at  once,  not 
only  of  all  his  dignities  and  benefices,  but  from 
the  exerose  of  any  part  of  his  holy  office  and 
function :  and  I  will  say,  that  if  this  Bill  should 
pass,  and  hy  any  of  their  lordships'  assent, 
such  a  design  will  be  rendered  more  easy  and' 
familiar,  and  OMioh  more  unpitied,  by  all'man* 
kind. 

Give  me  leave,  my  bids,  next  to  obesrvey 
with  what  caution  and  moderation  ether  par- 
liaments have  proceeded,  even  in  those  casea 
where  they  have  thought  proper  to  exerdse 
their  legislative  capacity.  I  pass  over  tbe  sta- 
tute 7  W.  c.  10,  for  imprisonment  of  sir  Tbo« 
maa  Coke,  Ice.  and  many  other  puch  cases, 
which  were  loo  great  and  intricate  for  the  ordi-- 
nary  course  of  btw,  but  yet  too  low  and  incon- 
siderable to  enter  into  this  comparison.  But 
the  statute  8  W.  c.  5,  maybe  named,  I  am* 
sure,  with  that  now  before  you,  for  the  impri'- 
sonment  of  Counter,  &c.  concerned  in  the  As- 
sassination Plot ;  against  all  whom  there  waS' 
some  positive  evidence  upon  oath.  Though 
tbe  zeal  of  that  pariiament  can  never  be  ques* ' 
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f  Seehiigaae  before  the  arehbisbop,  vol. 
14|  p.  447. 
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tioneU  frbm  in  act  w  full  of  gratita4e,  and  in 
•aeli  ttronff  ternm  and  acoeutt  of  lojalty  to  the 
fciDff ,  yet  tney  did  not  at  once,  and  at  one  tingfle 
stroke,  cot  tbem  off  from  the  land  of  the  li«^ing, 
and  utterly  deprive  tbem  of  all  the  neoeaaaries 
of  life.  The  first  step  that  parliament  took 
waato  pass  an  act  for  the  detainment  of  them 
for  the  space  of  one  year  only,  not  to  the  tbr- 
feiture  and  depriTation  of  all  they  were  worth, 
•r  to  the  exclusion  of  his  majesty's  mercy,  but 
e?en  to  lea?e  a  discretionary  power  of  bailing 
within  that  time,  to  any  six  of  the  pnyy  coun- 
cil, if  they  judged  proper.  Tbeir  further  ob- 
stinacy and  impenitency  occasioningf  another 
act,  9  W.  c  4,  to  detain  them  a  year  loog^er,  it 
was  still  under  the  same  exception.  At  the 
end  of  that  term  another  act  was  made,  im- 
powering^  the  king  to  detain  them  during  his 
pleasure,  10  W.  c.  11.  After  these,  two  other 
acts  passed,  empowering  the  late  queen  and  his 
i  present  majesty  to  detain  them.  What  the 
particular  reason  of  these  alterations  were,  I 
cannot  take  upon  uieto  determine,  because  the 
acts  tbemselres  are  wboHy  silent;  but,  my 
tords,  such  were  the  prudent  and  moderate 
steps  taken  by  former  parliaments,  even  in  that 
bold  and  wicked  conspiracy. 

I  may  abo  justly  take  notice  of  the  prudence 
and  clemency  of  the  last  (lartiament,  when 
there  was  io  loud  and  so  general  a  cry  for 
justice,  and  when  the  necessity  of  the  time 
seemed  to  require  a  more  speedy  and  extraor- 
dinary degree  of  punishment  than  the  common 
law  was  acquainted  with :  but  with  wfiat  diffi- 
culty, with  what  slow  paces,  and  with  how 
many  tender  circumstances  did  that  Bill  pass  ? 
Your  lordships  will  easily  imagine,  that  the 
persons  I  here  speak  of  are  the  late  directors 
of  the  South  Sea  company. 

It  would  ill  become  me,  my  lords,  if  I  had 
inclination,  to  insult  the  distresses,  or  to  aggra- 
vate any  of  those  gentlem'en*s  misfortunes ;  but 
the  service  of  the  reverend  prelate  now  under 
qonsideration,  requires  me  just  to  mention  whata 
state  of  confusion  they  had  reduced  the  king- 
dom to.  How  many  thousands  have  felt  and 
still  feel  the  pernicious  effects  of  that  scheme  P 
Though  tbeir  crimes  bad  no  particular  appella- 
tion, or  determinate  punishment  in  our  law, 
yet  the  civil,  and  the  laws  of  other  countries 
could  have  told  us,  that '  crimen  pecnlatOs,'  the 
robbery  of  the  public  money,  was  such  an  in- 
fiimous  transgprewton,  that  (ne  punishment  of 
it  was  death,  both  in  the  principal  and  accessa- 
ries. How  different  and  how  mild  was  the 
punishment  inflicted  by  the  late  parliament,  in 
comparison  of  that,  I  need  not  mention ;  and 
every  one  knows,  how  tenderly  and  sparingly 
that  law  has  since  been  exctiuted  upon  them, 
and  how  much  they  still  enjoy  of  the  spoils  and 
plunders  of  the  nation. 

Let  us  not  then  follow  every  precedent  that 
has  been,  but  the  just  and  prudent  precedents 
of  moderate  times,  and  of  good  and  peaceable 
reigns.  Let  us  not  be  ambitious  to  surpass  the 
pi^M:eedingS  of  violent  and  arbitrary  men,  which 
we  or  our  posterity  may  have  caus^  to  regent 
t 


of  hereafler ;  but  let  us  imitate  auch  only-  as 
are  agreeable  to  the  law  and  constitution,  such 
MS  are  grounded  upon  tme  reason,  and  the  prio- 
ciples  of  exact  justice. 

Having  thus  spoken  as  to  the  metbodof  these 
proceedings  in  general,  and  shewn  (in  some 
measure,  I  hope)  that  they  are  contrary  to  the 
public  wisdom,  contrary  to  the  known  mles  of 
law,  and  the  common  right  of  the  sobject,  1 
shall,  with  your  lordships*  favour,  next  exa- 
mine the  foundations  and  soggestrons  of  this 
particular  Bill.  As  for  those  general  matters 
and  allegations  with  which  it  is  introduced,  and 
upon  which  the  counsel  for  the  Bill  have  spent 
so  much  time,  there  is  no  necessity,  as  we  con- 
ceive, to  answer  to.  We  are  here  before  yoar 
lordships  only  as  counsel  for  this  reverend  pre- 
late, one  single  supposed  conspirator ;  and  it 
would  ill  beo»me  us  in  the  least  to  controvert^ 
that  there  has  been  a  conspiracy  formed  and 
carried  on  by  soroe^  persons  abroad.,  and  by 
others  at  home,  af\er  it  has  been  so  solemnly 
resolved  by  both  Houses  of  Parliament.  Nor 
can  we  deny,  but  that  Mr.  Layer  has  been 
tried,  convicted,  and  attainted  of  it :  hot  we  are 
yet  to  seek  bow  these  things  have  any  relation 
to  the  case  now  before  your  lordships ;  or  how 
that  unhappy  gentleman's  case  comes  to  bs 
connected  and  made  part  of  my  lord  bishop's, 
as  it  is  by  this  Bill.  We  may  justly  apueal  to 
every  one  that  heard  or  read  that  trial,  whether 
this  reverend  prelate's  name  is  so  much  as 
mentioned  in  any  one  line  of  it ;  whether  there 
are  any  grounds  to  think,  from  any  of  that 
g^entleman's  papers  or  examinations,  that  his 
brdship  was  privy  to,  or  in  the  least  concerned 
or  acquainted  with  his  person  or  his  intentions  r 
and  1  dare  jay,  his  lordship  is  as  much  amazed 
at  the  rashness  and  folly  of  his  schemes,  as  be 
detests  the  wickedness  of  them.  Notwith- 
standing which,  it  is  his  misfortune  io  be 
charged  in  this  Bill  as  a  principal  actor  and  di- 
rector in  the  framing  and  carrying  on  of  those 
very  schemes  and  designs  for  which  that  gen- 
tleman has  been  convicted.  And  as  to  the  cy" 
phers  and  papers  of  Plunkett,  1  am  as  much  at 
a  loss  to  imsgine,  upon  what  grounds  they 
should  be  given  in  evidence  against  the  Bishop, 
since  it  is  not  so  much  as  suggested  in  the  Bill ; 
nor  is  there  any  thing  throughout  the  Report 
or  Appendix,  that  in  the  least  charges  his  lord- 
ship with  any  intercourse  or  correspondence 
with  him. 

It  is  strange,  my  lords,  that  persons'  thoughts 
and  intentions,  so  widely  distant  in  all  other 
respects,  should  yet  center  in  such  unnatural 
projects  and  wijd  undertakings,  without  some 
previous  discourse,  some  consultations,  or  ac- 
quaintance one  with  the  other;  and  yet  as 
strange  and  unaccountable  as  it  is,  this  reverend 
prelate  is  charged  in  the  very  same  manner  by 
this  Bill,  with  consulting  and  endeavouriofp  to 
raise  an  insurrection,  te  procure  a  foreign^ 
force  to  invade  the  kingdom,  and  corresponding 
with  the  Pretender,  and  persons  employed  by 
him,  knowing  tbem  to  be  so  employed.  Aod^ 
if  tliesi  biolUit  my  knnb,  had  been  duly  aai^ 
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lunnjr  proved,  I  should  ba?e  very  little  to  ny 
JBliis  dflfmice,  bat bumUy  entreat  the  mercy 
•od  oompttBioD  of  this  hoooarable  Hoqm  ;  for 
they  are  oflenoes  id  tbemselTet  so  great,  that 
fNi  the  one  band  they  are  not  capable  of  ag^« 
valm,  nor  on  the  other  of  excnse  or  dimino- 
tioB,  by  any  thing  I  can  say.  But  if  the  facts 
bave  oot  been  proved  in  the  whole  nor  in  part, 
the  bare  affirmation  or  allegation  of  them  is 
only  *  bmtom  liilmen,'  and  does  his  lordship 
BO  more  barm  than  any  other  innocent  man, 
whose  miafortune  it  is  to  fall  under  an  unjust 
aecosation.  Or  if  those  circumstances  which 
have  been  proved  are  not  criminal  in  them- 
selves, the]^  shall  not,  we  hope,  by  inferences 
and  deductions,  be  heightened  into  crimes; 
and  the  number  or  complication  of  them  shall 
never  make  them  exceed  their  nature.  And, 
ny  lords,  we  hope,  that  notwithstanding  all 
mi  has  been  affirmed,  alleged,  or  proved,  this 
reverend  prelate  can  still  say,  not  only  in  the 
of  law,  but  boldly  and  with  a  safe  con- 
and  upon  an  impartial  and  serious  re* 


coUeotioQ,  that  he  is  not  guilty  of  any  one 
•f  the  charges  contained  in  the  Bill :  that  he  is 
net  conscious  to  himself  of  any  one  treasonable 
•r  irreverent  expression,  or  ot  any  one  degree 
of  offimce  committed  by  him,  with  respect  to 
any  of  these  charges.  He  can  stilt  say,  that 
be  has  not  acted  in  direct  violation  of  his  oaths 
and  obligations,  nor  to  the  scandal  of  religion 
or  his  holy  function.  I  am  sure,  my  lords,  I 
abould  not  take  upon  me  to  say  this  for  his 
tordskip,  or  any  man  alive,  unless  I  thought 
we  had  a  full  and  positive  answer  to  every 
thing  that  has  been  said ;  unless  I  was  verily 
persuaded  we  had  a  sufficient  and  a  legal  proof 
Is  CBeonnler  all  that  has  been  offered  on  the 
elker  aide;  or  unless  my  instructions  told  me, 
that  BDany  things  in  the  course  of  their  evi* 
dssiec  are  ^Uktis  false  and  groundless ;  false, 
1  say,  as  we  shafi  prove  (if  my  iostructions  are 
Inie)  by  the  fullest  proc^,  and  the  most  satis- 
faotory  evidence  that  is  possible  in  the  case  ; 
by  Bttek  arguments  and  reasonings  as  we  think 
are  clear  and  undeniable ;  by  some  witnesses 
we  aever  saw  nor  tieard  of  before,  consequently 
the  OMre  credible  and  impartial ;  by  others, 
wbean  1  am  sore  we  had  no  opportunity  to  lead 
ar  instrwst ;  and  all  (as  1  am  informed)  glad, 
that  it  is  consistent  with  the  rules  of  your  ford- 
aUps'  House,  to  receive  their  testimony  upon 
tadi.  In  short,  every  circumstance,  every 
part  of  the  evidence  produced  against  us,  your 
lerdabips,  in  the  end,  we  hope,  will  find  turn 
itrsogty  finr  vs. 

Tlwre  is  one  thing  which  I  take  for  granted, 
from  the  nature  of  the  evidence  that  has  been 
ofeed,  that  it  is  admitted  as  fully  by  the  coun* 
ssl  for  the  Bill  (as  if  they  had  said  so  in  ex* 
press  tenni)  that  there  is  no  legal  evidence 
against  his  kNrdship  in  all  they  have  offered ; 
•r  elsa  this  extramrdmary  netbod  of  proceed- 
isig,  and  this  b«w  sort  of  evidence,  had  never 
been  set  op.  Nay,  I  am  sure,  it  is  a  sort  of 
ftm  nposi  those  learned  genUesoen,  so  well 
vemM  Ml  mfsthods  and  notioD^  ef  law.  tomaio- 
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tain  so  many  gross  paradoxes,  which  have  not 
the  least  colour  of  a  l^g^,  or  even  a  reasonable 
evidence,  and  would  never  be  allowed,  they 
well  know,  in  any  court  of  law  or  equity.  And 
though  your  lordships  have  been  pleased  to 
permit  tliose  papers  and  letters  to  be  read, 
your  lordships  did  not  (as  I  apprehend)  finally 
declare  or  determine  them  to  be  evidence ;  but 
were  willmg  to  bear  all  things,  and  afterwards 
judgo  how  far  it  was  reasonable  or  fitting  to 
admit  them  as  ingredients  in  your  lordships* 
judgments.  And  whatever  opinion  your  lord- 
ships might  be  of  on  the  two  former  Bills,  as 
we  are  strangers  to  them,  so  we  hope  we  ars 
not  precluded  from  offering  any  thing  farther, 
why  they  ought  not  to  be  allowed  in  this  case. 
If  it  be  your  lordships'  pleasure  at  last  to  ad- 
here to  thfl^  opinion,  or  to  resolve  the  like  int 
this  case,  we  most  submit 

If  there  is  any  thing  certain  in  law,  or 
apeeable  to  reason,  it  is  this,  that  in  all  cri- 
minal charges,  the  evidence  ought  to  be  clear 
and  positife;  and  that  the  higher  and  more 
heinous  the  nature  of  the' charge  is,  the  more 
clear  and  undeniable  the  evidence  ought  to  be 
by  which  a  man  is  convicted.  Now  I  beseech 
your  lordships  to  consider  at  one  view  (as  far 
as  it  is  possible  in  such  various  and  perplexed 
ftusts)  the  methods  made  use  of  to  prove  his 
lordship  guilty,  and  what  they  have  offered  to 
your  lordships  under  the  name  of  evidence. 
Where  words  have  been  capable,  and  some- 
times where  they  have  not  been  capable  of  two 
senses,  an  arbitrary  and  invidious  interpretation 
has  been  put  upou  them.  Where  words  hare 
been  plain  and  proper  for  the  occasion,  and 
which,  considered  separately  by  themselves,  it 
was  impossible  to  put  a  criminal  gloss  upon, 
the  writer  is  supposed  to  have  some  mysterious 
meaning  or  double  entendre ;  or  else  they  aro 
complicated  and  thrown  togetha*  with  those 
which  will  infer  some  criminal  meaning.  In 
other  letters  the  names  and  words  relative  to 
men,  are  supposed  to  be  used  for  those  of 
women,  and  the  proper  and  usual  appellation 
of  women  for  those  of  men ;  and  becauae  one 
fictitious  name  will  not  answer  all  they  would 
have  it,  the  names  are  often  shifted ;  one  and 
the  saAie  person  is  supposed  to  pass  under  sevea 
or  eight  different  denominations :  and  often  two 
or  three  names  in  the  same  letter,  within  tho 
compass  of  two  lines  one  to  the  other,  are 
urg^  to  stand  for  the  same  person.  Sonao 
letters  which  are  writ  of  another,  and  sneak  ia 
direct  terms  of  a  third  person,  they  would  have 
to  OMAR  the  writer  himself,  though  as  often 
without  any  name,  date,  subscription,  or  su- 
perscription at  all.  Books  of  account,  manu- 
scripts, and  common  mercantile  terms,  which 
seem  proper  for  the  person  and  the  occasion  of 
the  correspondence ;  and  the  name  of  stocks, 
which  every  one  know  the  true  meaning  of, 
and  carries  all  the  appearance  of  reality,  are 
very  particnlar  and  exact  in  the  current  prices 
at  that  time,  by  a  new  kind  of  metaphor,  aro 
to  be  taken  in  an  ill  sense.  Others,  which 
are  only  to  be  infon&ed  of  the  distemper  of  a 
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traced  lip  tosome'of  tbecoQtribaum,  or  toth« 
hftid  where  it  was  deposited,  especitlfy  when  it 
is  charged  ttpon  a  person  not  used  to  deal  in 
merehandises,  or  remittaaees.  Tbong^h  the 
counsel  for  the  Bill  have  slid  over  this,  yet  be- 
in^  often  repeated  in  the  Report,  as  ir  there 
kad  been  some  wel^^ht  in  it,  I  tbonf  ht  myself 
obliged  to  take  notice  of  it,  though  it  is  so  in- 
cre£ble,  1  confess,  that  it  is  scarce  worth  re- 
■H>vii!^. 

Of  Neynoe's  infomations,  yoar  lordships 
may  observe  there  are  four,  bat  none  of  them 
■worn  to  nor  signed;  and  it  was  expressly  re- 
solved, in  lord  Aodley'eCase*,  by  all  the  judges 
of  England,  that  no  emnioation,  without  oi^, 
ought  to  be  read  except  of  the  portr  himself  that 
is  tried.  They  are  all  either  of  a  dale  sub- 
sequent to  his  lordship's  commitment,  (and 
therefore'tiU  then  thonght  inconsiderable,  and 
not  worth  reducing  into  writing,)  or  else  they 
are  of  no  date  at  all.  One  of  the  twa  without 
»  date  appears  manifestly  to  have  been  taken 
after  he  was  seized,  and  brought  up  from  Deal 
in  September,  which  sufficiently  shews  what 
just  distrust  there  was  at  that  time  of  his  ere- 
ifit ;  that  on  th'e  STth  of  September,  was  on 
the  day  before  he  drowned  himself;  and  both 
when  he  is  known  to  have  been  under  the 
greatest  terrors  and  apprehensions,  in  that  be 
was  not  able  lo  make  good  what  appears  by 
the  paper  (marked  £.  11,  and  found  afterwards 
in  his  poewet)  to  hare  been  undertaken  by  him, 
or  required  of  him.  It  is  not  said,  as  to  one  of 
his  examinatioos,  before  whom  it  was  taken : 
ilnother  of  ^m,  and  the  only  one  they  now 
think  fit  to  make  use  of,  is  an  extract  only 
fMm  tiree  other  papers,  and  said  to  contain 
the  substance  of  them  ;  but  the  papers  them- 
selves, out  of  which  it  was  extracted,  do  no 
where  appear.  And  there  are  some  particulars 
in  the  Report  of  that  honourable  committee 
which  he  is  said  to  have  confessed,  which  do 
not  appear  id  any  one  of  these  examinations, 
and  are  of  such  a  nature  as  t&  aflfiect  the  credit 
of  aH  he  said,  and  (if  produced)  wofild,  we 
doubt  not,  in  otiier  respects  entirel  v  blast  the 
cf«Ht  of  his  testimony.  And,  mv  lords,  if  the 
examination  of  a  man  is  thus  takeup  to  pieces, 
the  antecedents  and  the  consequents  left  out, 
treason  (and  what  not)  may  be  made  and  in- 
ferred from  the  most  innocent  things  and  ex- 
pressions. 

But  his  examinations,  ei^n  as^  tiiey  be  in 
the  Appendix,  are  full  of  incensisteiicies  and 
absurdities:  Inconsistencies,  I  mean  not  only 
with  Fancier's  and  the  depositions  of  other 
persons,  but  even  with  themselves. .  For  Fan- 
cier savs,  little  passed  in  writing  m  the  con- 
duct of  the  wbolt&aifair :  Neynoe  says,  there 
were  manjf^  bundles  of  letters  that  Mr.  Kelly 
brou^itwith  hiiirlrunr  France,  and  which  be 
hand  seen  him  write  at  several  times.  But  yet 
they  are  much  move  inconsistent  with  them- 
selves ;  Ibr  instance,  Neynoe  says,  in  his  exa- 
mination, marked  £.  7,  that  he  had  seen  se^ 


)  veral  letters  written  by  Kelly,  and  ssst  tokia 
from  Paris,  and  other  parts,  but  Chey  never 
containeil  any  thing  material :  And  yet  in  Si 
8,  be  says,  that  he  had  seen  severalcyphsrs  of 
Kelly's,  and  seen  him  OMke  use  of  tbm;  and 
that  Kelly  with  great  freedom  acknowledged 
they  were  for  oarrying  on  the  oorrespondeoos 
with  the  Pretender's  agents.  Whereas  il  is 
utterly  incredible  that  a  bmii,  who  bad  rsally 
been  so  coramuiiieative  in  bis  discourse,  and  sf 
his  cyphers,  should  yet  be  so  reserved  ss  ts 
hide  Rom  him  any  ihin|f  material  in  his  letters. 
In  the  very  same  exammation  (be  says)  he  was 
well  acquainted  with  one  Wataon,  i.  e.  the  kite 
earl  Marishall,andlay  several  nights  with  him  ^ 
but  after  all  his  intimacy,  at  last  it  cones  onl 
that  he  did  not  know  reafly  who  ho  was.  Thess 
are  some  other  inconsistencies^  which  have 
been  already  taken  notice  of  by  air  Constaotias, 
which  I  shall  not  r«ieat. 

But,  i6y  lords,  if  the  persons  sod  credit  of 
Meynoe  and  Paneier  were  onexoepliosaUc^ 
yet  what  they  say  is  only  hearsay,  or  mere  aiip> 
motion ;  and  was  ever  that  albwedas  evidenos 
in  my  matevkd  point  by  any  law,  or  in  asf 
court  in  the  world  f  It  is  exuressly  resdkedkl 
the  Trials  of  Laogbom^,  ana  lent  RusseA,  to  be 
no  evidence ;  and  that  it  is  the  first  time  iterer 
recdved  so  much  coantenaiioe  as  to  bo  rssdin 
judicial  proceedings ;  and  1  dare  sav,  there  is 
no  such  ^ctice  in.  the  courts  of  InqoisiiieB 
abroad.  £ven  common  fame  and  repntalioB 
is  but  of  Kttle  weight  in  any  case  that  i  know 
of.  It  may,  my  lords,  he  a  sufficient  groodtf 
for  an  officer  of  the  peace,  in  some  few  cases, 
to  arrest  a  person,  or  for  a  vigiiant  ministry  t» 
make  enquiries,  t.  e.  to  accuse  or  apprehend; 
but  was  never  yet  allowed  to  be  a  guide  in  jiH 
dicial  proceedhigs,  or  to  cottdeoMi  any  man  iff 
any  cnminal  case  whatever*  But  even  when 
the  Comosons  (in  tbe  case  of  the  duke  of  Bodl>» 
ingham,  1  Car.  1^  had  declared,  that  commsa 
fame  was  a  sood  ground  of  enquiry,  it  was 
complained  or,  and  the  Gomnions  anerwafds 
receded  from  it,  and  proceeded  npen  theesp* 
amination  of  witnesses,  and  ether  evidences^ 
and  in  every  article  of  their  aeensallen  the  par* 
ticolar  foots  are  expressed.  Much  less  watt 
your  lordships  allow  the  hearsay  of  onerinji^ijl 
man,  and  only  extractB  of  that  hearssy,  to  beef 
any  weight,  nay,  to-be  of  more  weight  and'aajflfv*^ 
rity  now  be  is  dead,  than  if  he  were  living ;  AHf 
he  were  li  vingand  could  only  depose  by  hearssyt 
no  one  surely  can  say  it  wouhl  be  admitted  ss 
evidence  J  but  since  he  is  dead,  and  we  hsf^fl* 
opportunity  of  ctoss-exanining  of  bhns  Wbjr 
ought  not  his  lordship  to  have  the  adNantagO' 
of  it,  as  was  resolved  in*  tbe  case  of  tbe  Misg 
against  PainPf  Or  like  the  known  case  sffl* 
man  dying  in  exeeultoD,  tbe  hiw  b  satiii^ 
aad  his  creditor  is  witbont  remedy  f  Ai^J* 
cannet  be  denied,  but  if  one  of  our  wluisssj 
had  died,  end'  a-  person  had  taken  minuMi^' 
what  he  oonldsay,  we  sheuM  net  have  had^the 
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ksMUt  if  Mi  tttlMHmy;  mmI  wtiere  there  is 
tlw  iMie  rteOD,  tb«ra  ought  in  jMtioe  to  M 
Iht  MOM  liw  Mi4  euMlriiolmi.  And  j9t  this 
if  tU  fouadaliM  and  aiippinrt  af  tb«  wbote 
^ImnfB  against  hia  tordabip.  It  is  npon  tbia 
aMB'a  examiaalion  singly  that  it  is  affirasedt 
saMflg  atiicr  nonriana  nntmtha,  that  the  Fre« 
Itoder  relied  more  npon  ndneea  iWim  tlie 
Bidiop,  than  ftom  any  other  eavaons.  But 
lUf^  and  vbaterer  else  is  in  them,  #ith  anh* 
nianoB  to  voorlordsbipa,  amdnnta  to  no  nkore 
Ann  tkia^  dbat  NaynOe  was  beard  to  say«  what 
ha  heard  Kellt  sny,  what  Kelly  mast  bote 
hisMlaamtf  otbar  pereana  tm,  what  they  had 
faMfd  tlir  Pretender  say,  what  nellfaer  they, 
Mr  any  one  elaev  efer  had  reaeon  to  aay. 

lal|  my  lorda^  there  is  atill  aametbiae  nram 
fHaage  hi  what  is  aevr  attempted  $  fertbeper* 
mmef  wbem  it  ia  pretended  mey  heard  sH  this, 
mA  into  trhoM  teatimoby  it  meat  ail  he  reaolr- 
sd,  tte  now-  both  Kthig,  and  are  as  far  iVom 
eippCHrtiiigs»hnl  it  ie  pretended  they  hafe  heard 
Aaii  them,  thai  tbey  alaohitely  deny  and  con- 
IndieteiFc^ii^mNlefif.  Ooe  of  them  hea  sd- 
mdy  dana  it  (if  my  inslmetiena  are  tntel  hi 
the  moat  solemn  manner  at  yeffrlorMii|W'  bar, 
tad  (be  idhet  if  now  ready  to  do  the  same. 
Ml  Neyno«  was  so  eenseioee  fa  himself  of  the 
teity  f^  what  he  bad  said,  tbat  be  Kwt  his  1Mb 
t^ivoid  the  pttttiabnient  that  might  dCberwise 
btre  Mm  en  bim,  (for  bis  ftgbt,  my  fordi, 
em  admit  xti  no-  other  aenae  or  eonstraetiott.) 
He  eoold  not  apprehend  himseif  in  dftnger,  if 
vktt  bebad  aaid  wsntnie ;  b«t»  en  the  ean- 

a,  bad  r«eeon  to  exfectrawarda,  if  heooold 
^  I  oat  tbe  trulb  of  liia  iaformation.  C barity 
forbids  me  now,  my  lorda,  to  say  any  more  of 
bim,  unlen  it  be  thought  requisite  to  prove  the 
fidsity  of^htn  inftrmafion  by  hia  own  free  and 
veiaatary  oonlcMion,  often  repented  and  con- 
imned  to  atrangers  and  indifferent  peraoas. 
Aad  (if  my  instructions  are  true)  we  have  those 
tbat  will  speak  meet  fully  to  it 

Una  is  tbe  Bmt  aed  the  prmeipal  part  of  their 
j^iesf  $  and  if  we  take  ikway  this  fbnndatidn, 
en  tlM^  Miglriy  anperMrocttire  raised  upon  it 
itait  Mlto  tht  giemid,  and  aU  tbeir  eorrob(^> 
Nled  pfo&k'strit  eooeorrent  cirettmstaneea  must 
toaw  to  nothing. 

^f  he  seeottd  bead  of  accuaatieu  agahist  bis 
mnsmm  "^  nem  tbiee  ietteiv  supposed  to  be 
'ielited  be  brar,  of  tbe  90tbof  AprlL  The 
flnt  to  Cbtvers,  latermted  INRon,  sigtied  by 
tbeaaaie  of  Jones ;  tne  second  iKt  Musgnive, 
iMatreiedlierr.slgBedllliagtott;  atmrdto 
^itmNr,  ezplabied  to  mean  the  Pbetender, 
"ifaedisra,  andasmedmea  it  ia  minted  1967 ; 
^  therefore  which  of  these  two  is  right  1  can^ 

IMrefspeak  of  tbe  letenb  tbeAeehee^  I 
yy  Btenibwi  one  word  as  tn  tbe  meaner  of 
^ww  esure^aute :  tbey  ata  eaid  to  be  enclosed 
^[•penket  t$>  oneGofdon of  Bbuhigne,  in  a 
"*»'  f^^umJUty  fahnseif,  sear  by  the  ordinary 
fj^  **"'■  Mgned  with  a*  name',  wbicb  they  say 
he  most  usually  signed  and  went  by.  This  n. 
^  nfafimtf  dM  enot  of  eight  er  Ito  iiamea 
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they  are  pleaaedio  give  bim,  be  oanli  bethink 
binaself  at  that  time  of  no  other  name  ta  sign  a 
lettBT  endoHtt^  three  of  tbe  utmost  eonse^ 
^juanad ;  and  is  so  ineansisteot  with  that  can* 
tien  and  sabtlety  aU  along  insinttated  in  this 
oorrespandenee*  that  it  almeat  needa  no  oonfu^ 
talion.  But  yet  (if  my  inatmetiona  are  true) 
Mr.  Garden,  ti»  whom  tbey  are  aaid  ta  b»ve 
been  dkededy  and  tbe  only  indifibrent  person  in 
tbe  case,  and  can  be  under  no  softof  inliijaaoe 
from  henee,  baa  atteated  upon  bis  oath,  that 
there  waa  no  snob  letter  nr  packet  ever  came 
tehisbaada. 

And  auppoaiag  tibcaa  letters  were  seat,  aa 
tbey  anppeae,  to  tbe  persona  they  snppose,  and 
dietatad  by  tb«aefsoii8tbeip  anppsee  f  is  tbsre 
one  paasave  in  thena  of  aadb  »  criaimai  impart^ 
aa  weald  be  siiffieieat  to  fiMmd  an  indictment  at 
hMT  t  If  there  ia  not,  Ibey  era  not  to  be  SMide 
cfimimd  by  argmMntSi  innaendeea  and  ImpH^ 
cationa.  The  caae  of  si r  Samuel  Bamardialsv^ 
already  metitioaed  by  sir  Conetaaitine,  ia  ex* 
piasaly  in  pelni  ^  aiid  tbe  rsaaoa  given  Ibr  tbe 
tevereal  of  tbsa  jndgment  (aaappeam  by  yene 
awn  Jeutvili)  is,  becanaa  the  inwruwtion  waa 
groamded  upon  letters,  wbieb  in  tbemailt^ 
were  not  orimlnalf  but  made  aa  hyinnaeadeea 
aad  Awoed  eonairaetious.  There  ia  Oredby^l 
ease  to  the  same  purpose,  bcAwe  the  Gonri  of 
KingVbeneb,  in  tbe  year  1696,  who  waa  l»* 
dieted  of  treason ;  and  the  overt  acta  Mdin  tbe 
iaNlietment,  were  fbr  hiviling  tbe  French  hbig 
to  invade  tbe  kingdoat,  aad  by  sendmg  lettevd 
and  iastraeliona,  hew  aad  where  ta  vneke  tbe 
descent.  Though  the  Court  libeught  bis  hand« 
writing  was  proved,  and  tbe  matter  of  tbe 
papers  of  a  very  odd  and  snepieions  neture,  and 
the  French  king  frequently  mentioned  in  them, 
and  the  indictment  supposed  them  to  be  eon<^ 
trived  ibr  to  write  hbn  over ;  yet  tbey  bald  it 
net  treason* 

And  tbe  chief  thing  that  giyea  any  gronnd 
of  snspioien  ia  tbbi  caae,  is  tbe  peraon  to  whom 
tbey  are  supposed  to  be  dfire<4edt  but  1  mnst 
submit  to  your  lerdshipa,  tbat  there  baa  been 
ae*  pteof  tbat  either  Cbfvera  and  Maagrate,  ot 
•ladcsen,  afe  tbe  tery  persons  suppos^,  or  tbat 
hie  lordship  waa  priry  to  tbe  writing  of  one,  or 
tbe  other  of  them ;  ner  are  they  capable  of 
proof,  aa  we  hope  immedkrtdy  te  make  appear. 

However,  fbr  the  preaeat,  supposing  as  tbey 
htti^e  suppesed,  tbat  Chrrets  and  Ihisgrave 
mean  Dilbm  and  Marr,  end  tbat  sueb  lettera 
were  wrote  to  them  by  hie  hndsMp  vritbeut  any 
disguise,  (vnlese  the  matter  ef  tbemi  aa  I  be^ 
Ibie  said,  were  plainly  crhnitial)  or  unfma  yoal^ 
lerd^ips  WtA  suppose  (aa  thev  suppose)  sorne^ 
tMng  crimimdcontaitted  in  m  words  net  d&* 
cypbered;  aid  nnleM  it  cooM  have  been 
proved  that  tbe  persoae  writing  or  dictating 
these  tettera,  kdew  tbem  fo  be  tbe  PVeiemler># 
ageetSyaOdaa  such  addressed  to  them;  Idett^ 
kHaW,  my  Ibrdb,  how  it  conld  be  construed  tf 
treasonable  or  criminal  correspondence,  eithetf 
witiihrtbe  letttr  or  iotentbir  of  stat.  14  Vf .  S^ 
;  c.  S,  or  aay  other  htw  wbataoeter. 

For  tbeogh'thv  lettf  leidSbrf  id  tn  eftUdttten 
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traced  itp  tasomeof  «li«c(KiCribatoni,  or  totb« 
hftid  where  it  was  deposited,  espeetftlfy  when  it 
is  charged  opon  a  person  not  used  to  deal  in 
merchandizes,  or  remittances.  Though  the 
counsel  for  the  Bill  have  slid  oTcr  this,  yet  be- 
ing often  repeated  in  the  Report,  as  ir  there 
kad  been  some  weJ|^  in  it,  I  thought  mywHi 
obliged  to  take  notice  of  it,  though  it  is  so  in- 
cremle,  1  confess,  that  it  is  scarce  worth  re- 
noviK^. 

Of  Neynoe's  informations,  yonr  lordstiipa 
may  observe  there  are  four,  bat  none  of  them 
■worn  to  nor  signed;  and  it  was  expressly  re* 
BolTcd,  in  lord  Aodley'sCasO*,  by  all  the  judges 
of  England,  that  no  examination,  without  oi^, 
ottght  to  be  read  except  of  the  pertr  himself  that 
is  tried.  They  are  all  either  of  a  da*e  siib- 
seqnent  to  his  lordship's  commitment,  (and 
therefore'till  then  thonght  inconsiderable,  and 
not  worth  reducing  into  writing,)  or  else  they 
are  of  no  date  at  idl.  One  of  the  twa  without 
»  date  appears  maniiestly  t»  have  been  taken 
after  be  was  seized,  and  brought  up  from  Deal 
in  September,  which  sufficteatly  shews  what 
jnst  distrust  there  was  at  that  time  of  his  ere* 
ilit ;  that  on  th'e  srth  of  September,  was  on 
the  day  before  he  drowned  himself;  and  both 
when  he  is  known  to  hare  been  under  the 
greatest  terrors  and  apprehensions,  in  that  lie 
ivasnot  able  lo  make  good  what  appears  by 
the  paper  (marked  E.  11,  and  found  afterwards 
in  his  poewet)  to  have  been  undertaken  by  him, 
or  required  of  him.  It  is  net  said,  as  to  one  of 
his examinatioos,  before  whom  it  was  taken: 
ikiother  of  Miem,  and  the  only  one  they  now 
think  fit  to  make  use  of,  is  an  extract  only 
fMNBi  tiree  other  papera,  and  said  to  contain 
the  substance  of  them ;  but  the  papers  them- 
salves,  out  of  which  it  was  extracted,  do  no 
where  appear.  And  there  are  some  particulars 
in  the  Report  of  that  honourable  committee 
which  he  is  said  to  have  confessed,  which  do 
not  appear  in  any  one  of  these  examinations, 
and  are  of  such  a  nature  as  to  aflfiect  the  credit 
of  aH  he  said,  and  (if  produced)  wopM,  we 
doubt  not,  in  other  respects  entirely  bliwt  the 
credit  of  his  testimony.  And,  mv  lords,  if  the 
examination  of  a  man  is  thus  takei^  to  pieces, 
the  antecedents  and  the  consequents  len  out, 
treason  (and  what  not)  may  be  made  and  in- 
f(rtrred  from  the  most  innocent  things  and  ex- 
pressions. 

But  his  examinations,  ev<ena»  tiiey  be  in 
the  Appendix,  are  fiill  of  ineensistencieB  and 
absurdities:  Inconsistencies,  I  mean  not  only 
with  Fancier's  and  the  depositions  of  other 
persons,  but  even  with  tbenselves. .  For  Fan- 
cier sajs,  little  passed  in  writing  in  the  con- 
duct  of  the  whole  aifair :  Neynoe  says,  there 
were  man;jf»  bundles  of  letters  that  Mr.  Kelly 
hn)ug;bt  with  hirtir  Irum  France,  and  which  he 
had  seen  him  write  at  several  times.  Bnt  yet 
they  are  much  more  inconsistent  with  them- 
selves ;  Ibr  instance,  Neynoe  says,  in  his  exa- 
mination, marked  £.  7,  that  he  had  seen  se- 
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veral  kttera  written  by  KaHy,  and  asnt tohhn 
from  Ptiris,  and  other  parts,  bat  Chey  never 
coataineil  any  thing  material :  And  yet  in  B« 
8,  be  says^  that  he  had  seen  sevesal  cyphers  of 
Kelly's,  and  seen  him  make  use  of  tliM ;  and 
that'Kelly  with  great  freedom  aeknowledged 
they  were  for  carrying  on  the  cavtespondeoao 
with  the  Pretender's  agents.  Whereas  il  is 
utterly  incredible  that  a  man,  who  bad  really 
beenso  coramunieative  m  his  discourse,  and  it 
his  cy|ihera,  should  yet  be  so  reserved  ss  to 
hide  Rom  him  any  thing  material  in  his  lettsrs. 
In  the  very  same  examination  (he  says)  he  was 
wett  acquainted  with  one  Watson,  i*  e.  the  hite 
eari  Marishall,andlay  several  nighta  with  him  ^ 
but  after  all  his  intimacry,  at  lo^  it  cones  eal 
that  he  did  not  know  realty  who  he  was.  Thew 
are  some  other  inconsisteneiesy  which  have 
been  already  taken  notice  of  by  air  ConstaDtJaef 
which  I  shall  net  repeal. 

But,  i6y  lords,  if  the  persona  and  credit  of 
Neynoe  and  Fancier  were  onexoepiioaablfl^ 
yet  what  thev  say  is  only  hearaay ,  or  mere  alip> 
matbn ;  and  was  ever  that  allowed  as  evidenos 
in  my  material  point  by  any  law,  or  m  any 
court  in  the  worm?  It  is  expressly  resdkedki 
the  Trials  of  Landtem^,  and  lerd  Russel,  to  be 
no  evidence ;  and  that  it  is  Hie  first  time  it  ever 
recaved  so  much  oonBtenance  as  to  be  rsadin 
judicial  proceedings ;   and  1  dare  sav,  there  it 
no  such  practice  in.  the  courts  of  Inquisidea 
abroad.    Even  common  fome  and  reputaliDa 
is  but  of  little  weight  in  any  caae  that  I  knew 
of.     It  may,  my  loidsi  be  a  sufficieat  groaad 
for  an  officer  of  the  peace,  in  noma  few  cftseSy 
to  arrest  a  person,  or  for  a  vigilant  ministry  t» 
make  enquiries,  t.  e,  to  accuse  or  af»preheiMl; 
but  was  never  yet  allowed  to  be  a  guide  in  jo" 
dioial  proceedhigs,  or  to  condemn  any  man  iv 
any  cnminal  case  whatever.      But  even  when , 
the  Commons  (in  the  case  of  the  duke  of  Bock^ 
ingham,  1  Car.  1^  had  dedaredt- that  eommsn- 
fame  was  a  snod  graond  of  enquiry,  it  wat 
complained  ofi  and  the  Commons  sfterwaMls 
receded  from  it,  and  pioceeded  npon  thecv 
amination  of  witneases,  and  ether  evidencesf 
and  in  every  article  of  their  aeensniion  thepv** 
ticniar  facta  are  expressed.     Moeb  Icas-willr 
your  lordships  allow  the  hearssty  of  onesingli^ 
man,  and  only  extracts  of^^^nay,  to  b^sf 
aay  weight,  nav,  toheof  mere  weightaAdantlM^ 
rity  now  he  is  dead^  than  if  heweee  livinn ;  ftrif 
he  were  livingand  could  only  deHpooe  by  nearsay» 
no  one  surely  can  say  it  would  be  admitted  at 
evidence;  but  since  he  is  dead,  and  we  Iiaf08# 
opportonity  of  croes-exaraioin^  of  himv  Why 
ought  not  his  lordship  to  have  the  ndrantegft' 
of  it,  as  was  reaolved  in>  the  esse  ef  the  Miiir 
against  Pain  ?f  Or  like  the  known  cane  of  •' 
man  dying  in  exeenlioD,  the  law  is  satisfedk 
aad  his  creditor  is  witbont  renaedy  P  itod  it 
cannot  be  denied»  hot  if  oneof  oor  wltusssri 
had  died,  and  a-pemon  had  taken  iflinaies  of' 
what  he  oonldsay,  weshenktnet  have  had-th# 
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bsiMAt  of  bid  tMlhiioity;  mmI  whfff«  there  it 
tlM*  Mine  rilM0O>  tb«ra  ought  n  jotftm  to  M 
tiM  iMBe  Uir  Mi4  eoiMlriiolion.  And  yet  this 
n  ikm  ^udatioa  waA  soppmrt  of  the  wbote 
•hAiipe  affiimt  hit  tordihip.  It  is  opon  this 
iMui'ii  «KanMB«lMMi  sbgly  thattt  is  affimed) 
aiMiiif  other  ttoHriow  nBtrttths,  that  the  Fre« 
loader  relied  more  opon  tdnooo  iWtai  the 
Biibop,  thfls  from  any  other  Mrsono.  But 
thiav  ood  whoteter  else  it  ia  tbom,  With  tnh* 
niatioo  to  yourlerdthipe,  amDiiatii  to  no  nkoro 
tha«  thit^  MmI  NoynOe  wat  beard  to  tay,  what 
)w  heard  Kellt  toy,  what  Kelly  mett  hat« 
koar^  teuitf  other  perhMM  omt,  what  they  had 
hoavd  thrPretendor  say,  what  neither  they, 
■tr  any  one  eltev  efor  had  reaooB  to  say. 

Bat,  my  lordsv  there  it  still  somethiar  nram 
iinMifete  what  itnowatteni|ited$  fertbeper* 
tfonodf  whoia  it  it  preteMled  ttieyheard  tM  this, 
aatf  iMo  trhote  tetthnoiiy  it  Bmtt  all  he  resolr- 
«d,  are  now- both  Kfthiif,  ted  are  vt  far  fnm 
Mipporthi^  #hal  U  ie  pretOMitd  they  have  heard 
iVeai  theiD,  thai  they  ahsohitely  deny  and  con-' 
ftnulieteveryii^mNlofif.  One  of  them  has  ad- 
foady  done  il  (if  my  hulrnttiens  are  tnto)  hi 
the  most  solemn  manner  at  yoffr  lordships'  bar, 
and  the  lAher  ii  now  f «uly  to  do  the  same. 
And  Ney  noe  was  so  OOnseloQt  to  himself  of  the 
ihbity  ofwhat  he  had  said,  that  he  Kwt  his  1Mb 
f»n?4nd  the  fninishttent  that  mici*  otherwise 
ftai^  Mien  on  him,  (for  Iris  mffsty  ttkf  fordi, 
«■»  admit  of  no-  other  sense  or  eonstmetiott.) 
He  coold  not  apprehend  himself  in  dMiffer,  if 
vhat  he-had  said  waniroe  ;  bnt^  on  the  een- 
tmry,  bad  reoson  to  exfect rewards,  if  heooold 
maws  oat  the  trtitb  of  Ins  information.  C  barity 
lorbids  me  now,  my  lords,  to  say  any  more  of 
him,  unless  it  be  thonght  requisite  to  prove  the 
ftkity  orhi»  inlbrmtfion  by  his  own  free  and 
▼oliiotary  oontestion,  often  repented  and  con- 
firmed to  strangers  and  indiffinrent  persons* 
And  (if  my  itostmctions  are  true)  we  have  those 
that  will  speak  most  fully  to  it 

lUi  is  the  Bml  and  the  prhieipal  part  of  their 
yrwif ;  and  if  we  take  ikway  this  fbnndaition, 
aN  the  Migftriy  tttperift'uehtre  raided  upon  it 
Mtio  the gi^mid,  and aH  thdir  eorroh(^> 
I  proolb'and  eooeorrent  cnivumsUineiBB  must 
(to  nothing. 

9he  seeottd  bend  of  accotation  n^ahist  bis 
MPBsnpi^  hi  nvm  three  letterti  strpposed  to  be 
dimated -W  htar,  of  the  SOth of  April.  The 
flnt  to  C/hivcfrs,  interpreted  INRon,  sigtied  by 
theniaBe  of  Jones ;  the  second  «»  Musttmve, 
ietefpfetedBTcrr,  signed' nHnglOtt;  ar  third  to 
^Mfetfttf,  exfdmned  to  mesft  the^  Pbttender, 
0ig*edl5r8,  and  somethttes  if  is  pinted  1967 ; 
nod  therefore  which  of  these  two  is  right  1  tuth 
■Mtefl* 

■  Bemi^  f  spOnt  of  me  lOtticite  inetfiftelVeti^  i 
sMnl  mention  one*  word  as  to  the  manner  of 
tBenrissn  veyanee :  they  ato'  tfara  to  be  enclosed 
IS  a  |NMikec  ti^  on^  Goidon  of  Boulogne,  in  a> 
iMtnr  from  'KflfiV  himself,  sent  by  the  oidfnacy 

r%  aim  Signed  with  a*  uisme,  wmcv  tth^  ^y 
most  nsnally  signed  and  went  by.    This  m 
nn^  imjpffwWN^f  tnav  tvt  of  eighlf  wt  ttitt  naoies 


Hwy  are  phased  lo  give  him,  he  osnli  bethink 
htnaself  ait  tlwt  time  of  no  other  name  to  sign  n 
kttnr  endothijip  three  of  the  utmost  eonse«> 
^(uanae ;  and  is  so  inosnsnteot  with  that  oav* 
tion  and  snbtlety  all  along  insinaBted  io  this 
oon«spendenee«  that  it  almtat  needs  no  eenlufr 
talion.  But  yet  (if  my  instmetions  are  true) 
Mr.  Gordon,  to  whom  they  are  said  to  ha»e 
bsendkoded,  and  the  only  indifilttent  person  in 
the  case,  and  can  be  undor  no  sortof  inAuenoa 
from  heose^  has  attested  upow  bit  oath,  that 
there  was  no  snob  letter  or  pachet  ever  came 
to  hfs  hands. 

And  suppoiing  thctn  letters  were  seat^  as 
they  suppose,  to  tho  persons  they  suppose,  a»d 
dictated  by  th«  aefsonslhsip  snpptte ;  is  tbavo 
one  passave  in  thens  of  sac^  »  oriminai  impoit^ 
as  wouM  be  toffieient  to  frand  an  indictment  at 
hHvf  If  thereisno^  Ihey  arnnottoboflMdn 
orimimd  by  argwatentti  innnendeeB  and  impll^ 
cationa.  The  case  of  sir  Samuel  BamavdnlHi^ 
akvndy  meniioaed  by  sir  Constaaitine,  in  ex* 
pNssly  in  pethi  ;f  aiid  the  reason  given  Ihr  thi 
teversal  of  thnt  jndgment  (as  apoMm  by  y e«» 
own  Jottiuilt)  is^  because  tM  infcvmallon  wat 
gromided  upon  litters,  whieh  hi  themsslrni 
were  not  criminal)  but  made  so  by  rnnoendeen 
and  ftroed  oonsnuntioot.  There  is  CraAy'tt 
ease  to  the  sanse  purpose,  bcAwe  the  Conri  of 
jmng^-benob,  in  the  year  1695,  who  was  l»* 
dieted  of  treason;  and  the  overt  acts  Md  in  tbd 
indietnieni,  were  fhr  inviting  the  French  hhig 
to  invnde  the  kiwdont,  and  by  sinding  lettevd 
and  inshmeiions,  how  and  where  to  inake  the 
dflieent.  Though  the  Court  lihought  bis  hand^ 
writing*  Was  proved,  nnd  the  matter  of  fhn 
papers  of  a  very  odd  and  sntpieious  neiture,  nnd 
the  French  king  fivquently  mentioned  in  them, 
and  the  indictment  supposed  them  to  be  eDH<^ 
trived  ibr  to  mf  ite  hka  o^^ ;  yet  they  held  it 
not  treason* 

iind  the  chief  thing  that  gives  any  grennd 
of  fintptdoft  In  this  eate,  is  tim  person  to  whoen 
they  are  sopposedtobedfire<4edt  bntlnrast 
tubmit  1»  your  lordtblpa,  that  there  has  heew 
no  proof  tnal  either  Cbfvers  and  Mnsgmve,  ot 
Jadtson,  tfe  the  tery  persons  supposed,  or  thai 
bli  lordthip  wts  privy  to  the  writing  of  one,  or 
the  oth«r  of  them ;  nor  are  they  capable  of 
pnN>f|  as  we  hope  immedlniely  to  make  appear « 

However,  fbr  the  present,  supposing  as  xhvf 
have  tupposed,  that  Chrrers  and  Bfusgravn 
mean  DiHOn  and  Marr,  ted  that  such  lettem 
were  wrote  to  them  by  his  lordship  without  any 
dStgnite,  (unless  the  matter  of  tnem^  at  1  be^ 
tbre  said,  were  pHihily  crimhial)  or  unfew  yout^ 
lord^ips  will  suppose  (as  thev  suppose)  soMe^ 
tMng  criminal  contained  'm  me  words  not  dt* 
cypmted;  aid  miest  it  cooM  have  beett 
proved  that  the  persona  writing  or  dictating 
these  lettert,  knew  them  to  be  the  PrOiettder'w 
agents,  tedas  such  addressed  to  them;  Idott^ 
know,  my  kndb,  how  it  conld  be  construed  tf 
treasonable  or  criminal  correspondence',  eitlvM 
withhrtholetlir  or  intentbtt^of  atat  14  Vf.3,^ 
c.  S,  or  any  other  htw  whattoetor. 

For  thoogh'tlto  InMf  lofdHttf  hi  te  ntudttted 


»S9] 


9  GEORGE  I.  Prteeedings  against  Bishop  Alterluryt  {540 


pttnoDf  H  can't  be  denied  bol  be  is  rtill  in  many 
fensee  a  tobject  of  EoglaQd,  aod  ia  no  more  di- 
▼eated  of  his  natural  allegfianee,  tban  a  banish- 
ed  or  an  oatlawed  man :  and  though  bf  ap- 
peared in  open  arms  and  rebellion  against  bis 
majesty,  he  was  not  thought  so  dreadful  a  man, 
as  to  liave  a  correspondence  with  him  made 
treason  or  felony ;  but  that  waa  a  peculiar  fa- 
vour, reserTed  for  this  re?ereod.  prelate  and  his 
friends.  My  lords,  I  would  not  be  undentood 
to  mean^as  if  the  most  innocent  correspondence 
with  a  person  under  such  circumstances,  .was 
prudent  or  conyenient ;  but  1  think  1  may  af> 
firm  feven  from,  the  dense  of  this  Bill)-it  would 
BOt  of  itself  ha?e  been  criminaK.  But  (accord- 
ing to  my  instructions)  this  reverend  prelate 
was  little  knowu  to  that  lord,  and  never  bad 
any  friendship  or  acqoaintance  with  bim  while 
IB  England,  and  cannot  be  supposed  to  have 
contracted  such  a  friendship  since  be  wis 
libroad. 

That  Dillon  was  an  agent  of  the  Pretender's, 
BOthing  appears  antecedent  to  these  letters : 
nor  didMarr  at  that  time  appear  to  be  one  of 
his  agents,  when  it  was  so  well  known  (as  that 
bonourable  committee  observe)  that  be  was  at 
that  time  subsisted  by  a  penaion  from  the  court 
pf  England*  This  pension,  indeed,  is  said  to 
be  stopt  last  August ;  but  the  letter  to  bim  of 
the  SOth  of  April  (by  whosssoever  wrote)  was 
some  months  before.     . 

Indeed,  if  Jackson  had  been  proved  to  mean 
the  Pretender,  the  writing  to  bim. would  be 
high  treason  pbunly  withm  the  statute : .  but 
that  the  Pretender  is  not,  and  cannot  be  un- 
derstood by  that  name,  we  hope  to  make  ap- 
pear fully,  before  we  have  done,  even  from  the 
fights  that  honourable  committee  have  afibrd-. 
ed  us. 

I  shall  next  consider  the  patnreof  the  proofs 
to  induce  your  lordships'  belief,  that  these  let- 
ters were  dictated  by  mv  Lord  Bishop:  and 
the  first  they  ^ffer  is,  because  the  matter  of 
them  9g[rees  with  his  lordship's  circumstances 
at  that  time;  i.  e.  his  being  ill  of  the  gout,*^and 
the  approaching  death  of  his  lady;  which 
(they  say)  is  morally  imposaible  should  suit  so 
exactly  to  any  one  man  else.  These  two  cir- 
cumstances must  be  allowed  to  be  agreeable  to 
tbose  which  bis  lordship  was  then  under :  but 
cme  would  think,  my  lords,  they  ave  circum- 
stances so  melancholy  ip  themselves,  that  they 
might  bare  been  spared,  especially  considering 
the  little  use  or  advantiige  that  can  really  be 
made  of  them.  But  these  circumstances  were 
no  secrets :  every  one  that  knew  his  lordship, 
must  likewise  know  them ;  and  whoever  wrote 
these  letters  with  a  design  to  have  them  inter- 
^pted,  and  imputed  to  him  (as  we  hope  to 
■hew  the  case  really  was)  would  certainly  men- 
tion such  matters  or  circumstances  in  them,  as 
lonight  be  naturally  thought  to  describe  him. 
Or  if  they  yi^ere  written  without  bis  knowledge, 
(as  they  will  be  clearly  proved  to  have  been)  it 
is  no  wonder,  if  the  writer,  who  personated  his 
lordship,  should  insert  f  11  that  was  proper  to 
fcitcn  tlje.impici9ft  beinteaikd  on  him* 


Another  proof  that  they  werr  dictated  by  bis 
lordship,  tbey  say,  is 'from  the  subscription  of 
the  names  or  Jones,  Illington,  and  the  number 
l&7Bf  which  are  all  affirmed  to  denote  bis  k)rd- 
ship ;  and  the  reason  why  that  number  belongs 
to  him  is,  because  the  decypherer  has  found 
that  number  to- denote  the  proper  name  or  title 
of  a  person  beginning  with  the  letter  R.  If 
this  is  bis  real  opinion,  must  that  needs  be  the 
Bishop  ?'  Is  there  nobody  else  whose  name  or- 
title  begins  with  the  same  letter? 

But,  witb  submission  to  your  lordships,  it 
seems  impossible  to  affirm  even  thus  much  with 
anv  degree  of  certainty,  aod  .it  must  be 
only  matter  of  mere  conjecture.  Dr.  Wallis, 
who  is  allowed  to  be  the  father  of  the  science, 
(such  as  it  is)  and  was  the  wonder  and  envy  of 
all  foreigners,  directly  owns,  that  the  whole 
was  built  upon  ooi\jectures ;  and  be  that  had 
the  best  guess,  was  the  best  artist.  Such,  my 
lords,  is.  the  science  of  decy  pbering.  .  And  from 
such  uncertain  and  conjectural  premisses,  what 
certain  conclusion  can  possibly  be  draivn?* 
And  it  is  plain,  Mr.  Willes  is  not  so  infallible  as 
be  pretends  to  be,  by  that  nomb^  of  passages 
not  yet  decyphered. 

I 

*  This  reference  to  the  autliority  of  Wallis 
would  have  been  more  satisfacstory,  if  it  had 
been  less  general.  I  apprehend,  that  the 
speaker  does  not  exhibit  a  tair  representation  of 
that  great  man's  sentiments  on  the  doctrine  of 
decypberipg.. 

In  the  Oxford  Mio  editbn  of  bis  Works 
(vol.  3,  p.  659,  Oxon.  1699);  is  the  foltowing 
letter ;  which  seems  to  indicate  a  very  different 
opinion : 

.    "  Epistolarum  Collectio  ;  Art  zv. 

**  Epistola  Wallisii  ad  D.  Menkeninro,  Acto- 
mm  Lipsicorum  Editoremj  de  Cryptograpbe* 
matis  explicandis. 

04KWiii,  Jan.  1  (1 1),  1696-7. 

<<  Clarissime  Vir ;  Scribebam  anno  superiors 
ad  D.  Leibnitium  literas;  quas,  quia  et  te  qaa- 
dantemus  spectant,  putarim  eum  cum  te  foriM 
coromunicaturum.  Adeoque  non  repeto  qwa 
ibi  dixi. 

*<  Post  ess  missss ;  incidebam  nuper  in  *  Ac- 
ta Lipsica'  pro  mense  Junii  1686  quae  quamria 
jam  diu  fuerint  edita,  ego  noperrime  vidi* 
Ibique  reperio  non  pauca  de  me  meisque  iMnip« 
tis  benipfuius  dicta.    De  ouo  rependo  gratias. 

,  '*  Ibique,  post  alia;  de exponendis. (sen*  nt 
loquuntur,  deciphrandis)  occulte  scriptis,  verba 
facis ;  pettsque,  ut  velim  qjua  rei  prsecepta  tra- 
dere. 

<*  Est  autem  ea  magni  laboris  studiiqaa  re^ 
magnseque  (si  mibi  dicere  liceat)  sagacitatis; 
et  qum  certis  psceptis  Qompreheodi  non  pp^^ 
cum  ingens  sit  in  cipbrisconcinnandis  ^^^^ 
(et  quse  crescit  indies):  ut  ingenii  ^oadam 
sagacitate  opus  sit,  longo^ue  usu  acqmr^da : 
£t  (quod  aiunt)  consilium  in  aren&  ct^fieoaus^f 
pro  re  nat&.  - 

.  i(  B^Q.  ego  rem  primona  «ggmii»  c'*'^ 
4'     ' 
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When  we  took  our  objection  first  against  the 
nature  of  this  nevf  sort  of  evidence,  the  counsel 
for  the  Bill  were  pleased  to  cite  *  a  statute  in 
queen  Eliz.  tinae,  wherein  they  said  the  word 
eypber  is  mentioned.    1  have  since  looked  for 

jam  ante  annos  pins  qutnquaginta  (quutn  sim- 
pliciores  fuerint  ciphrae  quam  nunc  dierbm)  et 
quasi  lodendo,  in  ^aciJi  eiphr&,  (qatt  prima  fuit 
quam  ego  unquam  videram,)  quam  duarum 
borarum  spatio  superavi. 

^  Postea  vero  subinde,  ut  ferebat  occasib, 
difficiliores  aggresflo,  ressuocessit  non  male. 

'*  Quod  non  ita  dictum  est,  quasi  spondere 
ausim,  orones  omnino  ciphras  me  posse  dete- 
gere :  Aliquas  entm  (sive  oh  ciphras  nimis  per- 
ptexas,  sive  ob  ingenii  defectum,  sive  ob  conjec- 
turas  minus  feliciter  positas)  solertiam  meam 
mbterfugisse  non  invitos  agnosco. 

•*  ^(cunqne  autem  arduum  sit,  et  diflScultatis 
pkiiuro,  eiphram  perplexam  (quales  sunt  nunc 
dierum)  eztricare :  Id  taroen  fieri  posse  ut  vi* 
dea»;  eeoe,  h  routtis,  unam,  quam  speciminis 
paliA  ad  te  mitto;  Non  quidem  omnium  quas 
reaentre  mihi  eontigit  difficillimam ;  talem  ta- 
men,  ut  baud  sciaro,  an  quisqnam  diffidliorem 
(me  prior)  explieaverit. 

**  Est  autem  Epistola  ^  Marchione  de-Be- 
tbune  (fratre  Regioes  Polooicn,  et  Regis  Gal- 
lorum  ad  Polonos  legato,)  ftoniam  missa  ad 
C^rdinatem  D'Estrees.  Gujus  exemplar,  idem 
Bethunius  (aliis  literis  inclusum)  ex  Polonift 
ParMofi  mlserat,  ad  Marcbionem  De  Croissy 
(Regis  Gallie  Secretarium,)  quod  mihi  pridem 
incadit  in  manus. 

"  Hanc  ego  mittendam  selegi,  quoniam 
plures  respicit ;  qui  omnes  conacii  esse  possint 
rectfine  hoc  preestiterim,  an  secus. 

**  De  propriis  nominibus  uno  numero  desig- 
Batis  (et  qufe  sunt  horumiostar)  noonisi  ex  cir- 
cumstantiia  aliunde  cognitis  conjeetare  licet. 
Quodsi  in  uno  aut  altero  numero  baud  recte 
coDJecerim  facile  condonabitur.  Nam  et  ScTip- 
toris  vitio  (numerum  pro  numero  ponentis,  cum 
tameu  prse  ocnlis  habuerit  clavcm)  adipissa 
menda  foiase  liquet.  Quod  et  stepe  fieri  solet  y 
tteque  id  mirum. 

**  Hie  autem  faabet,  prime,  epistolam  ipsam, 
•ea  (ut  lequuntur)  copiam  epistolaB,  (oipbris 
acriptam  prout  ad  manus  maas  pervenit)  fidelb* 
ter  exBcriptam :  I>einde,  quam  ego  ejus  fece- 
rina  interpretationem ;  (ubi  que  scriptoris  ad- 
missa  menda  corrigo,  aut  omissa  suppleo,  sub- 
doctft  ]ine&  notavi,  tanqoam  diverso  charactere 
ptogepda.)  Postea,  eandem  cum  interlinear! 
•zpositione ;  ut  videaa  quid  quisque  numerus 
ilesignat;  (ubi^  cum  admissa  corrigo,  aut 
pmissa  suppleo,  correctionem  textui  insero  un» 
eia  inchisam,  et  omissa  pariter.)  Claveiu  de- 
siqne,  qnatenns  ea  ex  hWepistolfil  colligitur, 
adf  ectam  babes,  per  quam  singula  poteris  exa- 
jBimare. 

**  Hseo  Bcripej,  Vir  clarisdme,  ut  curlositati 
tae ftcerem satis.  Tausad officia, 

M  Johannes  Waixis.''  * 

Tbea  foU«v  -tba  arfislM,  ivbi^Si  a»  .ttea- 


that  statute,  but  oould  find  nothing  about  it; 
and,  perhaps,' may  be  mistaken  in  the  statuta- 
which  they  mean.    But,  my  lords,  I  am  aura 
they  did  not   mention    any  particular  tria|| 
where  it  was  ever  heard  of,  or  allowed  as  evi* 

tioned  in  the  letter ;  and  after  them,  others  si- 
milar. 

Hoadly,  in  a  letter  of  Britannicos,  printed  it 
theLondon  Journal,  August  10th,  1723,  makea 
the  following  remarks  on  this  part  of  Mr* 
Wynne's  argument : 

'*  This  way  >of  representation  is  not  at  all 
exact.  Dr.  Walliswas^a  very*  great  maa  ia 
all  res^'eets,  and  a  very  great  master  of  decy* 
phering ;  but  never  could  be  thought  to  be  tha 
lather  of  an  art,  w-hicfa  was  in  being  many  huii-» 
dred  years  before  be  was  bom.  He  knew  it 
and  had  exp«*rienced  the  truth  of  it,  in  a  multi* 
tude  of  imp<irtant  trials,  too  well,  to  say  that 
the  whole  was  built  u[iob  conjecture ;  in  any 
such  sense,  as  would  represent  it  a  mere  ima- 
^nary,  slight,  deceitful  art.  In  another  sense^ 
It  may  indeed  be  justly  said  to  be  founded  upoo 
conjecture;  as  the  fiiat  trial  of  an  artist  to  find 
out  the  key  to  a  cypher,  may  be  called  conjec- 
ture, or  guess ;  which  conjecture  he  tries  by, 
bis  rules,  applied  to-  the  whole  writing,  and  doei 
not  receive  it  as  truth,  considered  as  his  con* 
jecture,  but  only  as  it  shall  be  found  to  answer 
exactly  in  all  respects,  applied  according  to  the 
ruleaof  bis  art.  If  it  does  not  so  answer,  ha 
has  recourse  to  another  and  new  coniecture^ 
till  he  meets  with  one  that  does ;  or  till  he  finda 
bv  the  sane  art  the  discovery  to  be  impossible. 
But,  indeed,  the  whole  of  this  is  a  satire  upon 
Dr.  WalKs,  under  the  pretence  of  a  compli* 
ment.  For  he  little  deserved  to  be  stiled  the 
wonder  or  envy  of  foreigners,  or  the  admiration 
of  his  own  countrymen,  if- he  could  spend  so 
many  weary  houjii  of  hard  study,  In  an  art» 
which  he  himself,  according  to^  Mr.  W.  must 
have  esteemed  so  contemptible,  as  to  be  un« 
worthy  of  a  wise  man ;  and,  assisting  the  atata 
in  discoveries,  which  it  must  have  b^  unwoiw 
thy  of  a  good  and  honest  man  tobavedone, 
if  he  had  thought  them  founded  upon  nothing 
but  vain  conjecture,  and  uncertainty.'* 

By  what  accident  Wallis  was  led.  In  164f, 
to  direct  his'attention  to  the  art  of  decyphering 
is  related  in  his  letter  to  Dr.  Thomas  Smith, 
dated  Jan.  29th,  1696-7  ^  which  is  printed  ia 
Hearne*s  Appendix  to  his  Preface  to  Peter 
Langtofl's  Chronicle.  This  letter  is  the  source^ 
from  which  are  derived  most  of  the  particular! 
concerning  Wallis,  contained  in  the  accounf 
which  is  ^ven  of  hini.  in  the  General  Dio«' 
tionary  Historical  and  Critical. 

In  Darvs's  Essay  on  the  Art  of  Decypher* 
ing,  4to.  London,  1737,  is  inserted  a  discouraa 
by  Dr.  Wallis,  being  an  introduction  to  tha 
MSS^ven  ia  1653,  by  Wallis  to  the  Bodleiaii 
library.  In  this  discourse,  the  author  noticea 
the  difficulty  of  his  art;  but  does  not  justafjr 
Mr.  WyoByareprewatatianf 
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taice.  i  ftAer  believe  th«t|  MMordinfjf  |o  the 
Motiofifi  of  those  times,  (for  sewi  after  tbe  sl^* 
lute  was  mode  agaiost  witobes)  if  any  depy^ 
pheveri  had  appeared  then  ai  erideiioe,  they 
nigbt  have  been  in  more  danger  tbao  tbe  en* 
minal. 

But  tf  there  are  anv  certain  rnleBi  or  any 
reasonable  methods  in  decypbering,  I  am  sore 
itii  highly  improbable,  that  persotis  so  cunning 
and  wary,  as  these  are  all  along  represented  to 
be,  should  be  guilty  of  such  a  fatal  oversiffht, 
as  just  to  sign  ^l^itn  such  numbers,  that  all,  it 
aeems,  who  understand  cyphers,  must  neoes- 
•arily  knew  to  be  intended  for  the  initial  letter 
•f  their  Mmes.  It  would,  my  lords,  in  mv 
bumble  opiuoo,  hafebeen  more  consistent  with 
that  care  and  caution,  to  have  made  those  nam- 
bers  stand  for  ^uite  contrary  letters;  and  those 
letters  to  baye  been  expressed  by  quite  con- 
trary numbers ;  and  there  is  no  doubt,  hot  they 
mignt  have  made  any  others  signify  the  same 
thing.  Howeyer,  since  the  deey  pherer  has  not 
•hewed  us  by  what  methods  he  has  arrived  at 
ibis  conclusion,  it  is  impossible  for  ua,  by  any 
BositiTe  or  direct  evidence,  to  confute  it :  But 
K  is  sufficient  for  us,  to  deny  on  tbe  one  band, 
what  be  has  on  the  other  hand  afirmed,  with- 
out telling  OS  the  retsons  of  it.* 

That  the  names  of  Janes  and  tllington  be- 
Kmg  to  bis  lordship,  is  endeavonred  to  be 
proved  by  some  passagea  in  subsequent  letters, 
and  by  refining  on  the  matter  of  them,  which 
they  think  is  applicable  ta  bis  lordship  only. 

I  have  already  mentiened  two  of  those  in- 
stances, vie.  his  lordship's  own  indispoaition, 
and  tbe  death  of  his  lady,  which  are  likewise 
mentioned  in  the  subsequent  lettera,  in  order  to 
fasten  the  imputation  intended  yet  deeper,  on 
bira.  There  is  a  third,  which  relates  to  the 
present  of  a  dog. 

That  such  a  dog  was  sent  does  indeed  ap- 
pear ;  but  that  his  lordship  bad  received  it,  or 
saw  itj  or  had  any  letter  or  message  about  it, 
has  not  been  proved,  and  he  positively  denies 
it ;  and^  to  whom,  or  from  whom  it  was  really 
sent,  Mr.  Kelly  can  best  determine,  and  his 
lordship  must  refer  himself  to  what  he  has  al- 
ways affirmed  in  bis  examination ;  and  (if  1 
am  rightly  informed)  since  ra-affimied  at  your 
lonlsbips'  bar,  th^t  he  gave  it  to  91  rs.  Barnes, 
and  designed  it  for  her  from  the  first,  and  for 
her  only. 

;  JHy  lordeiy  I  should  apologize  for  taking 
notice  of  such  minuta  and  low  circumstances ; 
hut  il  is  the  evidence  and  nature  of  the  proof 
9iade  use  of  sgainst  u«.  I  should  rather  nave 
expected,  that  ingeaiona  gentleman  (the  de- 
cypherer)  would  have  shown,  by  some  rules  of 
his  art,  that  the  whole  story  of  tbe  dog  had 
been  a  fable  of  fiction,  and  explained  it  to 
something  that  was  rassonable  and  probaUe, 
wbiob  1  am  sure  this  is  aot,  to  snppose  (as  the 
letters  read  to  yowr  lotdshipa  do  suppose)  If  im- 
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*  As  to  a  decypberar^  iftving  evidence  of 
ttfm  mtaniag  of  letters  witlKMt  esq^bining  tlM 
grounds  of  hia  art^  aaa^  Vsiqi.  Re^^, 
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grave,  t. «.  AlKr,  in  one  part  of  tbe  world,  ge- 
neral Dillon  in  another  widely  distant  one  from 
tbe  other,  and  a  learned  prelate,  to  hein  such  ti> 
hulation  find  concern  for  a  little  dog  ;  which  no 
way  soita  the  characters  of  any  one  of  tbe 
persons  to  whom  it  is  applied ;  much  less  tbe 
circumptaaoes  of  this  learned  prelate,  who  bad 
at  that  time  a  much  nearer  concern  upon  him, 
from  tbe  death  of  bis  wile,  and  was  himself 
ip  SQcb  great  disorder  Ul/^  weaJknesa  of  body, 
Tbe  spiking  therefore  of  this  present,  back<p 
wards  and  forwipds,  with  such  particuhu*  dr- 
cniQstances,  and  the  report  of  it  so  induMri* 
ously  spread  many  mmitba  before  my  lord 
biabop's  apprehension,  (aa  some  of  your  lord* 
ships  cannot  but  remember)  is  abaard  and  ridi* 
cnloos  upon  all  other  auppositions,  but  npon 
tbe  design  of  fostening  something  on  his  lord* 
ship,  tbe  point  all  along  in  their  view. 

If  tbe  writer  of  these  letters  had  been  really 
and  tnilv  informed  of  bis  lordship's  circum- 
stances, be  might,  perhaps  more  propeHyy  hare 
affirmed  it  of  his  lady ;  which  it  is  maki  tbe 
writar  was  not,  becanae  he  speaks  of  her  sa 
living  eleven  days  after  she  was  dead.  And 
how  ignoraot  of  them  the  writer  really  was, . 
appears  by  another  passage  in  that  very  letter  % 
where  he  says,  **  Mr.  Jones  is  come  to  town 
for  a  dMT  only.  May  7th.''  Whereas  bis  lerd* 
ship  baa  been  in  town  two  dajrs,  sad  staid  tbrse 
more,  as  appears  even  by  their  own  evideoeef 
Lawsoa  and  Wood. 

By  these  your  lordships  may  see,  how  many 
foreed  inferences  and  constructions,  and  wbal 
a  train  of  absurdities  and  suppositions  are  ne- 
cessary to  support  one  poor,  and  (if  true)  yet 
inconsiderable  assertion,  when  once  we  de|MUt 
from  tbe  sure  and  known  rules  of  law ! 

A  third  way  of  proving  these  letters  to  be  the 
Bishop's,  is  from  the  band-wiitiqg,  which  is 
supposed  to  be  Kelly'Si  and  he  is  supposed  ta 
have  been  his  lordship's  aeoretary  in  these 
matters :  Bodi  which  soppoaitinns  are  dealitota 
of  any  proper  or  satisfoetory  proof* 

The  first  is  attempted  to  be  supported  by  the 
testimony  of  the  clerks  of  the  post-«Koe. 
But  before  I  speak  to  the  testimony  which  they 
have  given,  I  must  b^  leave  to  otter  one  ward 
as  to  dieir  manner  of  obtaining  it ;  and  sbaM 
endeavour  not  to  traasgrses  your  lordships  lata 
resalotion :  And  when  I  mention  any  words  U 
that  act  of  parliament;,  it  is  only  to  shew  the 
cautions  measurea  the  legislatttre  took  even  w 
imparting  tbia  power  to  them,  and  the  juflt  ap-« 
prehsosions  tbey  had  of  tbe  abases  apd  illcon^ 
aequences  that  might  attend  it;  My  Isrds,  I 
am  so  for  from  emtoavouring  to  bring  *'■*'<*  J* 
dancer  el'a  penalty,  aa  Urn  cemisel  were  pleam 

to  obiect,  that  I  am  irilltag  to  suppose  those 
clerks  bad  proper  wairanto  at  that  tiaie»  aw 
for  that  nartieHlar  opening  and  det^AUig.  Bill 
that  is  all  which  the  act  gives,  and  the  words  « 
it  are  folly  satiafied  by  snch  a  consftrncM, 
without  gmiig  forther,  and  extending  the  words 
of  the  act  to  that  which'was  not  in  the  leoj* 
within  the  intention  or  purview  of  it.  Itdort 
affoartouM^  nylwAs  I  tonfoii}  hov  (!•/ 
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Are  einpowered  to  take  copies  (for  all  sucb  acts 
which  are  in  restraint  of  trade  and  commerce, 
are  to  be  strictly  and  literally,  construed): 
But  1  am  utterly  at  a  loss  to  knoir,  froAi  what 
words  of  the  act  it  can  be  inferred,  that  such 
copies  shall  be  received  as  eTidehce  in  courts 
ofjndicature ;  and  not  only  against  the  writer 
bimself,  but  against  other  persons  too. 

A  private  act  of  parliament  (thous^h  printed 
in  kastal  and  other  authentic  collections  of 
statutes)  has  been  disallowed,  when  it  has  not 
been  examined  with  the  record.*    But,  my 
kwds,  i  don't  know  that  a  copy  of  any  thing 
was  ever  allowed  as  evidence,  but  what  was 
Bade  by  a  proper  sworn  officer,  known  in  law, 
and  where  every  one  may  have  access  to  it ; 
and  therefore,  if  false,  may  be  disproved  by  the 
other  side.  But  b  there  the  same  reason  here  ? 
My  lords,  can'  the  party  ever  have  an  oppor- 
tunity to  disprove  it,  if  falsely  copied*  when 
the  original  is  sent  forward  P  Or,  if  it  were  still 
in  their  possession,  have  we  any  power  to  pro- 
cure a  sight  of  the  original  ?  or  to  have  a  copy 
•f  that  copv?  And  therefore,  we  hope  your 
lordships  will  not  regard  that  part  of  the  evi  - 
denoe,  if  it  were  material.    But  to  consider 
also,  my  lord%  what  it  is  they  have  deposed  of 
these  copies ;  that  the  originals  were  written  in 
the  sam^  hand  with  s^me  papers  shewed  them ; 
suid  which y  they  were  told,  were  Mr.  Kelly's 
hand- writing.    Your  lordships,  I  doubt  not, 
observe  the  time  when  they  deposed  this  first, 
Tiz.    the   S4th    of   August,   and    afterwards 
the  first  of  January  last;   i.  e.   the  first  of 
these  depositions  four  months,  the  other  eight 
Kionlbs,  after  they  had  seen  the  originals  of 
the  80th  of  April :  for,  they  were  forwarded 
by  the  post,  and  the  clerks  only  took  copies 
ot  them,  and  did  not  detain  any  one  original 
fi>r  a  specimen  till  their  first  deposition ;  and 
aurely  that  was  a  little  of  the  latest :  so  that 
it  rests  singly  upon  the  memory  of  the  clerks 
for  four  or  eight  months.     1  think  St.  James 
says,    "  That  a  man  may  even  behold  his 
own  face  in  a  glass,  but  he  is  no  sooner  gone, 
but  be  straitway  fbrgelteth  what  manner  of 
mao  be  was :"  and  it  is  much  ropre  impos- 
■ibte  fbr  any  one  so  exactly  and  nicely  to. re- 
member all  the  Kttle  strokes  and  dashes  of  the 
pea,  by  which  the  sameness  or  diversity  of 
oaada  can  only  be  made  out. 

And  all  Maione  swears  is,  That  he  believes 
it  to  be  Kelly's  hand-writing ;  and  'tis  remark- 
able, that  his  deposition  is  but  in  January  last, 
and  be  left  Mrs.  Barnes's  service  in  May,  so 
that  he  could  not  have  seen  him  wri|e  since 
that  time.  He  don't  say  he  ever  read  any  of 
his  writing,  or  at  most  the  superscription  of  a 
letter:  be  might,  perhaps,  see  him  write  at 
aome  distance,  as  he  came  in  and  out  of  the 
room ;  but  surely,  that  cannot  be  sufficient  to 
§onn  a  judgment  of  a  man's  hand-writing ; 
and  I  am  sure  the  improbability  is  much  greater 
after  nine  months  time.    And  Hutchins,  the 

^  See  as  to  tiiii,  Peake's  Iaw  of  £Tid«&ce> 
•hap.  8,  §  1. 
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messenger,  from  seeing  the  superscription  of  a 
letter  to  the  secretary  of  state,  has  likewise,  i^ 
think,  taken  upon  him  to  swear  the  same  tbiog,^ 

But  supposing  these  persons  had  seen  Mr. . 
Kelly  write  frequently,  and  liad,  within  a  mora  r 
reasonable  distance,  swore  it  to  be  like  his  hand, 
will  any  one  say,  that  it  is  a  sufficient,  or  evett^ 
a  reasonable,  proof,  jn  any  criminal  case  ?  But  ~ 
because  Mr.  Kelly  is  all  along  affirmed  to  have* 
acted  in  these  matters  as  his  lordship's  secre- 
tary, I  must  beg  your  lordships'  patience  to. 
consider,  how  far  that  doctrine  of  similitude  of 
hands  has  prevailed. 

Colonel  Sidney's  Case  *  was  the  first  where* 
in  it  was  ever  admitted  as  a  proof  in  a  criminal  • 
case;  bat  that  judgment  was  afterwards  re- 
versed by  parliament  as  manifestly  unjust,    la 

lady  Carr's  Case,;f  ^^^*  ^^P/  ^^^»  ^^^^^  ^^ 
only  an  information  of  perjury,  yet  a  letter 
undfer  her  own  hand  was  positively  denied  to 
be  evidence ;  though  a  witness  swore  he  be- 
lieved it  to  be  hers.   I  must  own,  my  lords,  this  # 
case,  at  the  late  trial  of  Mr.  Layer,];  was  not  • 
only  denied  to  be  law,  but  all  men  defied  to 
make  common  sense  of.  it :  but,  with  the  ut- 
most deference  to  that  learned  gent^man  that 
said  so,  I  beg  leave  to  mention  the  words  of 
sir  J.  Hawles'  upon  that  case,  who  was  of  a 
different  opinion :  "  At  that  time,"  says  he, ; 
"  when  the  Case  of  lady  Carr  was  adjudged, . 
besides  Twisden  and  Keyling,  two  very  emi- 
nent judges,  there  sat  in  that  court  sir  Wad. 
Windham,  whom  all  will  own  to  have  been  the  - 
seconti  best  judge  who  sat  in  Westminster«>hall . 
since  the  Restoration ;  and  if  it  is  not  evidence  . 
in  misdemeanor,  much  less,"  says  he,  "  ia  . 
treason."  Which  ipfei-ence,  besides  the  reason 
of  the  thing  its^G  is  supported  by  the  auiho*  • 
rity  of  lord  Coke. 

In  my  lord  Preston's  Case,||  his  band-writinST 
was  proved  by  three  witnesses,  that  bad  be- 
longed to  him  while  in  the  secretary's  office, 
and  must  necessarily  have  seen  him  write  a 
thousand  times :  but  that  was  not  all ;  for  those 
papers  were  seized  on  him,  sealed  with  his* 
own  seal,  as  he  was  going  to  France  in  the 
heat  of  war,  contrary  to  an  act  of  parliament^  • 
which  at  that  time  made  it  treason. 

In  the  Trial  of  the  Seven  Bi8hops,§  the  same* 
question  arose,   whether  similitude  of  hands 
was  a  proof  in  a  criminal  matter  ?  and  it  wa« 
not  admitted. 

In  Francia'sTrial,**  before  all  the  judges  at 
the  Old-Bailey,  it  is  positively  laid  down  by 
the  Chief  Baron,  and  not  contradicted  by  ainr 
others,  that  it  was  no  proof  or  evidence  of  itself; 
and  the  letter  in  that  case  would  not  have  been 
admitted,  but  that  it  was  found  by  his  bedside, . 
and  a  copy  of  the  very  same  letter  entered  ia 
his  pocket-book,  which  he  had  owned  and  ex- . 
plained  to  some  lords  of  the  council. 

— ■■»■  I  IWlP 

^  See  it  in  vol.  9,  p.  817. 

t  See  vol.  9,  p.  864.      ^ 

X  See  his  Case  in  the  present  volume,  p.  94* 

II  Vol.  12,  p.  645.  §  Vol.  13;  p.  189^ 

♦*  Vol.  15,  p.  890, 
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In  Cr«sb5*ft  Cim,  the  hand-Writiiig  wu 
•korti  to  by  three  piisiUtre  wituesset,  ud  owned 
in  one  of  the  papm  hy  the  prisoner  himself  j 
yet  lohi  ehief  jnstiee  Holt  «nd  the  Cottrt  held 
It  no  evidente,  <'  Aeeanse  i»e  hand,"  says  he» 
*^  ilitty  be  like  another ;  and  presBUlption  shall 
jmr er  take  place  in  treasons.'' 

In  ibe  late  Case  of  Mr.  Layer,  it  is  well 
bbown,  that  besides  the  proof  of  bis  own  hand* 
w^titt^,  the  treasonable  papers  ware  deUvfered 
h^  His  own  hand  to  the  witness ;  and  'twas 
upon  that  ground  only^  they  were  perarittad  to 
be  read  agrainst  him.  Besides  this,  he  bad  said 
thftt  blilbre  the  to^ds  dfthe  covneU^  whieh  the 
dotirt  thoogbt  amounted  to  a  full  acknow1ed|^* 
nent  that  it  #as  his  wrilinff .  Bol  even  all  this, 
flif  lords,  was  made  use  ot  a^insf  him  but  as 
dmcurtent  levidehee,  because  there  #ere  two 

Sisiti^e  iviinessin,  «iv«  Mce^  afainst  him,  as  le 
e  Ather  overt-ads^  ^ 

I  will  mention  Vs  voQr  lordships  some  foi> 
lr^^,  OOneurrfent  authorities  nfion  this  puifft^ 
le  shew,  that  the  reahon  and  c«ittity  of  this  doo 
tHne  has  heen  Unifbrtn  and  universal,  that  simi- 
litdde  or  comparisoii  of  hands  is  net  a  sutBoieut 
proof  of  it.  There  is  a  iaihons  oase  of  Jeau 
mHlard,  hi  a  bobk  caHed,  <  Le  Journal  du  Pa- 
Idis.^  He  had  lived  40  years  from  hb  i^% 
and  then  reiumed  and  re-cUiiued  her,  after  she 
was  married  to  another.  One  of  his  Aiethods 
made  use  of  to  prove  htih  to  lie  the  same  per- 
•oh,  was,  the  hand-wriling  of  letters  that  had 
IdrraeriT  passed  between  them  :  vhicfa  oeca- 
■ibned  this  question  before  all  the  famous  judi- 
cfttures  of  FVance,  "  Whether  the  testimotaj  of 
diilful  notaries,  who  i\iliy  deposed  of  the  simi* 
litude  of  the  hands,  was  a  sufScient  proof  in 
this  <^ef"  and  it  was  Unirersally  denied. 
And  yet  this,  my  lords,  was  a  case  higfhly  fa- 
voured in  alt  kiws ;  but  more  highly  in  those 
places,  where  marriage  is  reputed  as  a  sacra- 
ment, and  in  favour  of  which  they  will  often 
admit  even  the  party's  own  osth. 

Codex  Fabrianus,  Itb.  4,  tit.  14,  def.  71,  says, 
'**  A  proof  by  comparison  of  bands,  is  a  very 
dhtigerous  proof:*'  *  Idque  in  eausis  oivyibns 
« tluMaxat ;  sad  in  criminalibas,  in  qnibus  peri- 
^  culum  msyus  versatur,  aut  capitis,  aut  exisli- 
<*lliat!otois,  uon  Stem.'  Voet,  an  eminent  mo- 
dem civilian,  lib.  22,  torn.  4,  §.  11,  to  the  very 
tame  purpose,,  And  so  does  Cnjaeius  in  bis 
Commentary  oohthe  Novels  7S.  ''  TIfe  Romans, 
cays  he,  never  allowed  it,  but  when  no  other 
j^roof  could  be  liad.  And  in  latter  tim^eS;  when 
lorgeries  became  more  frequent,  they  would 
not  allow  of*  it  at  all,  unless  the  writing  had 
^n  acknowledged  by  the  party,  or  proved  by 
two  witnesses  who  saw  him  wnte  it." 

And  then  it  was  necessary  to  bring  both  into 
Cdurt,  that  the  judges  tliemselves  mi^t  make 
the  comparison,  and  not  leave  the  witnesses  to 
be  the  only  judges  of  it. 

But  it  was  never  -^nowH,  and  T  ttx^y  defy  all 
the  writers  of  law  to  shew  me  one  instance, 
that  any  evidence  of  tlie  similitude  of  hands 
(wliieh  can  only  be  made  out  by  comparison) 
Iras  admitted^  bat  where -the  papm  pretended 


to  be  written  id  the  same  hand^  were  mdocsd 
and  compared :  #hich  is  so  flir  frem  being  the 
present  case,  that  even  the  attestiag  eletks, 
who  are  the  only  witnesses  in  the  ease,  aetet 
had  an  oppoftmiify  of  cempiring  the  originsl 
tetter  stopped  in  August  last,  with  any  one  of 
the  three  original  letters  dated  April  90,  or  wifli 
any  of  the  intennediale  letters,  which  tbi^ 
afiurm  to  have  been  written  in  the  same  bsod. 

And  if  it  be<:oosidered,  how  m«ch  mors  diS» 
Ctih  it  is  to  dislioffuish  the  band  of  oue  wriUaff 
in  figilrss  (which  stand  single  one  from  ano- 
ther,) from  the  liaad  of  oae  writing  ia  Words  si 
length  (which  are  vwwosly  eosmeeted  andesvH 
bined,)  your  lerdsfaipe  wdl  never  give  them  tiie 
least  degree  of  credit. 

But  at  once  to  put  an  end  to  this  evidunkJ  (if 
itoy  iastruGtions  are  true,)  it  hSs  alesady  ap>* 
peered  to  your  lordsbi{kg,  u|iOD  Mr.  iLelly'i 
Bill,  that  the  only  original  letter  of  the  toch  sf 
August,  stbpt  ae  a  samfde  at  the  )mM^oCes» 
and  the  valy  ground  of  aAnmng  these  thfee 
to  have  been  his,  whs  net  hie  hand-writiag; 
and,  if  need  be^  we  have  the  aame  and  sttaager 
evkienee  to  prodiiee.  Upon  the  t»he1a^th<tteii 
lore,  I  think  I  diay  affirm,  that  there  is  no  h^ 
or  reasonable  ground  to  iafer  thaee  Idins  It 
have  been  wrote  hv  Kelly. 

And  surely,  my  lordsi  it  Was  incusabeiit  oh 
them  to  prove,  as  well  u  to  affihn,  thattbef 
were  wrote  by  his  lordship'a  direction,  belbie 
they  eaa  affect  him ;  even  thoi^  the  Writer 
(whoever  he  was)  had  presumed  to  hare  sigsed 
them  with  his  lordship's  own  natte  and  pm^ 
appellation.  I  beseech  ynur  toHships,  how 
does  it  in  the  least  appear,  that  Mr.  KeHy,  or 
BIr.  Carte  (as  is  aflerwarda  upon  no  belter 
grounds  suggested)  was  employed  by  his  l(Nd- 
sbip  to  carry  on  that  oorrespohdence?  It  bss, 
I  confess,  been  frequenttv  said  at  your  lord* 
shi|»'  bar,  as  well  as  by  that  honourable  com* 
mittee,  but  like  ether  charges,  without  any 
shadow  of  proof;  unless  it  ^  an  o^ure  pas- 
sage in  a  letter  of  ChitweM  from  abroad,  to  one 
WiUiams  here,  D,  27,  Which  savs,  Tbey  hsd 
a  story  in  France  of  Weston's  cterk  being  IsM 
up  for  deht :  wkioh,  as  t  shsll  afterwards  sbeWi 
could  not  possibly  mean  his  lordship.  There 
is  another  passage  also  in  the  letter  to  DoboM^ 
from  whence  the  same  infisrence  is  nad» 
What  unknown  person  that  Dubois  is  don't  ap* 
pear,  or  whe^r  it  is  a  real  or  fietitlous  name ; 
for  all  their  lists  and  cyphers  a1R)rd  nothing  Hkt 
it.  The  committee  are  pleas^d'to  soppose  it  a 
letter  to  the  Bishop,  and  received  by  moi  frsm 
abroad ;  and  fix»m  thence  inRsr,  be  used  to  ie» 
oeive  letters  directed  to  him  by  fictitious  aams^ 
The  counsel  for  the  Bill  suppose  it  a  tetter  fircMi 
himself  to  himself,  because  the  hand-^ritti|'t 
they  say,  (or  rather  the  letaar  ^  is  sometbl^ 
like  his  lordshipN.  It  is  not  signed  by  sflf 
one,  and  dated  only  the  16th  of  ]>ecefflM 
without  any  year ;  and  though  that  hoaOertAliO 
committee  are  pleased  to  affix,  in  their  otirt^ 
vations  on  it,  1721,  because  Johnson,  they  ssyi 
iiM  e^at  that  time  at  I^Sris,  yet  ibr  whatj^ 
pears  from  the  letter  itself^  it  mif^ttaWilM 
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Mopv  hit  Biftjesty's  aoecesSott,  ot  befbre  the 
•ef«r«l  acta  M  grme  tbat  have  been ;  and  if  it 
bad  WBj  cnaBinaTmeaiiiDif,  it  is  iimrobable  bia 
KirMip  waeld  fajave  oiaatioiied  tlia  baad  af 
aooveyaace  at  laii|;th  e  and  maofa  mote  iadpro- 
Me,  <bat  be  tbould  bav«  ^«alroysd  ait  bia 
atfier  fettera  (aa  tb^  eoanmittae  are  pleaaad  to 
iMiMMte,)  and  la  praaarve  tbig  odIv,  wbiab  ia 
ct  aa  eaaaaqaeacey  b«t  tc»  faniisD  ertdenoa 
•sabiat  Mmaaif,  and  to  exatain  «ba  tbiog  moat 
aaalad.  Aoatber  proof  that  it  ia  liia  letter,  ia 
ftaai  a  braken  aeai,  wbicb,  tbey  aay,  ia  made 
bj  tbe  same  aaal  aa  that  seized  on  ma  aervaDt 
it  the  Tower.  B«it  eamider  my  larda,  bow 
naay  simiikiidtfa  we  are  at  laa^  opmeto  ie  tbia 
qpe  atleiBpt,  aimllitade  of  baada,  aia»ilitud^  of 
iififfca,  aiBulitmla  of  cbamctera,  and  etmilttude 
afiMaia* 

iW  ii«Hlitiida  of  baad-writiBgr  ia  m  pniof  I 
base  abeini  by  a  Taiiet  J  of  tbe  best  aatboriliea : 
loaeb  leaa,  «faa  siadilitade  of  one  laMer  in  tbe 
ilfbabat  s  tbatia,  1  daraaay,  a  eonoait  pevActlr 
asw.  And  it  is  well  knawa,  artiats  ava  capable 
•f  oamterfeatiiig  aay  maB[*a  bead  or  aeal  in  aocb 
a  namner,  diat  even  Ibe  person  wboae  band  or 
teal  it  ia,  aball  not  be  able  to  4iatin^b  U  ftam 
bis  own :  aod  yoor  lordships  yesterday  aaw  «■ 
sartesptciBaanofit. 

itisopon  4bcse  grounds,  my  lords,  Aat  Kdly 
hath  been  affirtuM  to  baye  been  Ims  losdahip'a 
in  tbese  matters ;  but  tbeieia  aot  the 

writ  any 


liist  Hiigm  or  pretence  of 
other  letlerB  of  any  kind  for  the  fiisbop  b*t 
these  three  oa4y«  and  aot  one  thio«gbo«t  tbe 
i^Mle  ooffcspendoBce  charfad  to  baye  been 
wiitleB  by  Carte,  (tbougb  be  is  in  general 
ebaiged  aa  anaCber  manager  of  tbia  eonrespoB- 
daaee.)  This,  any  lords,  we  aavst  insist,  ougM 
ts  bare  bad  the  f&Hest  proof,  and  4he  meat  un- 
deaiable  ewdcnoe :  for  it  is  the  gist  of  the  of- 
fence, it  is  4be  ^MmdatiaB  of  tbe  etatota  14  W. 
3,e.S,aBditis  thepartiealaraBggeatioB  of  this 
SN.  It  is  poasibfe  some  swob  letter  might  be 
wrsle  by  Kelly  or  Garteto  tbe  peraoBs  they  are 
•d^wsflod  to,  wkboBt  4be  Biibop^s  privity  or 
dbasliaB ;  it  is  not  aa  nnoonmon  a  tbinsr  to 
iselaad  aeqaimitaBee  with  persons  of 
tisa,or  to  make  «ae  ef  tb«Br<ame  and 


my,  to  me  tbemselvea  «  greater  degree  af 
•edit  with  their  oorreapandenta. 

If  this  may  be  so,  and  ought  now  to  be  pre* 
■■Bed  ao,  aince  bo  «mb  has  yvoved  it  other- 
vise;  ibaB  BOfnan  anrdy  oognt  to  anlKir  by 
tbe  aot  ef  aDOtber,  or  to  be  panishad  ht  m^^ 
IberaMa'sibBlt. 

I  beliere  no  one  wiH  tbiok  it  aa^  refieedon 
l^bear  maor  ef  yoor  lordahips'Munee  in  tiieae 
^7^ieia,aBa  afterwarda  ta  iind  a  fra^foent  men- 
|Mi  of  them  ia  tbe  oarrespondeBee ;  or  io  iad 
bis  BinestVs  own  name  in  Plankett's  oypber, 
H^^  the  dimiise  ef  Hawkeaby  $  and  pace^ 
w  Ae  Ilepar^  oompKraentslrom  tbe  Premnder 
<^d  his  wife  to  one  Bawhesby.  No  maa,  f 
"^yyvW  ^f^y  tbeae,.or  many  other  names  of 

■MBS  ef  boBOur  meBtioBcd  hi  tbem,  to  the 
IS  tbemselvea,  ar  imagwe  tboBe  leltera 
MHy  wrele  hgr  thtir  prifi^  ar  c^Mant. 

4 


By  the  aama  rule  of  jnslice,  and  by  a  parity  of 
reason,  my  lord  bisbop's  name  may  be  pre-* 
aamed  to  bare  i>een  made  use  of  without  bia 
privity  or  eoasent ;  and  if  tiiere  is  any  orrtaiii 
role  or  position  in  law,  it  is  this.  That  all  pea-* 
aaasptioB  oagbt  ^o  foe  ia  iarour  of  ioBOoeooy . 

ABd  to  abew  the  iittla  intimanr  there  waa  be* 
tween  bia  lordship  and  Mr.  Kelly,  (if  ttig 
means  bis  lordship,  aa  they  suppoae,  or  thai 
letter  £  M,  was  from  Kelly,  aa  they  also  sap* 
poae)  it  will  beavlfici^to  remiad  jrour  ler«>» 
shipa  of  one  part  of  it,  where  tbe  writer  say% 
«i^.*-^«  That  Rig  and  eoe  lUcin  had  been  to* 

Sicr  ^  biat  the  result  of  their'  meetiBg  hs 
w  BOtfaing  of.  Rig  had  fixed  hie  auaf 
pioioB  sawiawhera,  though  I  eaanot  find  out 
thephwe;  bBt  you  will  bear  it  firom  Skin,  Id 
whom,  it  is  probable,  he  may  bare  eommuBi* 
cated  bia  senlimeBta  that  way."  That  is,  mj 
lords,  if  I  undevstaad  the  meanwg  of  thoaa 
words,  that  K^ly,  the  aapposed  eecretary  on 
aM  Chase  eccasiaBa,  ka^  Botbia^  ef  the 
matters,  or  at  leaat  mBcb  leas  tbaa  Skia,  whoaa 
Kelly  bad  but  j«st  before  mtrodBoed  iato  llig'a 
aaqukinttBce.  ^ 

Tbre  is  another  letter  which  bas  likewis# 
baaB  read,  B  47,  (if  it  is  to  be  understood  l»  ba 
Mr,  KdHy^s,  as  mey  sappose,  and  Kjg  is  ta 
mean  his  tordship ;  though  we  are  £r  lireii^ 
hdmittSa^  the  one  or  tbe  other)  wbkh  we  de- 
rire  to  make  aae  of,  aad  amoBqta.to  afuU  aad 
diraot  qcpfeasieo,  Chat  tbe  writer  (whoever he  i^ 
had  noHMBg  ia  his  power  or  knowledge  ta 
abaive  him  with.  IhavetbemorecoBBteaaBCCi 
my  ferds,  to  repeat  the  words  of  this  letter,  be* 
cause  that  boommdde  committee  have  let  it  pass 
srithoBt  exeeptieo,  lol.  59;  of  tbe  Report  t 
wherein  tbe  writer  vows,  *«  He  aever  heard  of 
tbe  cast  aames  of  Jones  and  lUington,  ar  who 
was  meant  by  tbem :  that  seme  persona  ia 
whose  power  it  wee  to  do  Ibr  him,  bad  8hewe4 
ao  coBcera  at  all  for  bia  mislortunes ;  that  it 
waa  weH  be  bad  Baaeorets  tf  reveal,  sinoesttoh 
Bsage  nsigbt  provoke  a  passionate  ssan.*'  And 
all  the  ^mNrld  is  since  osBvinced  he  had  not» 
since  no  person  seemed  to  be  apprehensive  thai 
he  eoula  4lo  |hem  any  mischief.  My  k^rds,  I 
say,  if  this  letter  is  to  be  understood  as  ftooi 
that  gentleman,  we  think  we  are  intitled  to  have 
tbe  benefit  of  bis  open  and  candid  dedamtion. 

But  however,  my  lords,  if  we  should  not  be 
aUowad  to  aMhe  this  Bse^^f  it,  yet  (if  my  iB« 
structions  are  true)  Mr.  Kelly  fully  assertaA 
this  hinssqlf  «t  your  lerdsbips*  bar ;  and  even 
witboBt  it,  ^we  shall  be  able  to  make  appe^ 
most  plainly,  in  t6e  oaurse  of  eur  evidence,  that 
KeMy  did  not,  and  could  not  write  thoae  three 
letters  Irom  hU  lordship's  moiitb,.er  by  bis  lord- 
ship's  directiOB. 

file  <%te  of  aft  three  is  9^  April ;  when  thia 
reverend  prelate  (as  has  been  ahready  men* 
tinned  to  your  lordsbipe)  was  deprived  of  the 
use  of  both  band  and  root:  bad  for  a  great 
while  been  confined  to  bis  roonf,  under  the 
rraatest  weakaeM  and  disorder,  when  his  ladj 
My  IB  the  Best  room,  on  her  d^h  bed. 

'VhflSi^  9^  lordsi  esd  alher  lanwirkahle  cu> 
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tnimstances  in  ht«fainily  which  cKsliafifoisfarthia 
particular  period  of  time,  as  on  the  one  band, 
they  have  given  the  writer  of  these  (ictitioos 
letters  some  advantage  towards  fixing  them  on 
.  the  Bishop ;  so  on  the' other  hand,  they  afford 
his  hntlsbtp  a  like  advantage  (in  the  most  pro- 
vidential manner,  I  may  say)  towards  clearing 
himself  from  the  impiitjation  of  them.  Be- 
eause  his  servants  then  attending  him,  are  able 
to 'recollect  what  passed  on  that  occasion,  and 
to  be  very  positive  and  particular  io  their  evi- 
dence conceraing  it 

•  His  lordship  happened  then  to  have  three 
men-servants  actually  attending  on  him,  and 
•ome-one  of  these  always,  both  day  and  night, 
either  present  with  him  m  the  room,  or  waiting 
in  the  passage  at  his  chamber-door;  and  the 
weather-  being  warm,  and  the  room  close,  the 
door  was  generally  wide  open :  it  was  then  this 
reverend  prelate's  misfortone,  that  he  was  not 
able,  without  their  help,  to  stir,  or  even  to  lift 
itp.what  he  eat  or  drank  to  his  mouth.  Besides 
these,  there  were  two  women-servants,  which 
constantly  attended  his  lady  in  her  room,  which 
H  next  adjoining,  and  came  frequently  to  him 
(mice  or  twice  an  hour)  every  day  with  ac- 
counts how  she  did,  the  Bishop  himself  being 
disabled  (for-  several  days  before  her  death)  to 
go  out  ot  his  room. 

And  all  these- five  servants  will  depose,  that 
for  14  or  15  days  before  his  lady's  death,  no 
Stranger  whatever  visited  his  lordship,  much 
less  stayed  there  any  time  with  him.  This 
(my  lords)  the  women* servants  will  affirm,  as 
far  as  their  trequent  seeing  of  him  gave  them 
opportunity  to  make  these  observations.  His 
coachmaiY (though  now  witness  against  him)  has 
oottstantjy  affirmed  the  same  thing,  bo^h  bek>w, 
as  well  as  before  your  lordships.  But  the  three 
men  (one  of  which  was  always  in  the  room  day 
and  oiight,  as  I  before  observed)  can  be  most  full 
and  peremptory  in  their  testimony.  So  that  the 
Bishop  could  not  possibly  dictate  these  letters, 
either  to  Mr.  Kelly,  or  to  any  body  else, 
without  the  privity  and  observation  of  some  of 
them. 

This  being  a  negative,  it  is  impossible  to  be 
more  fully  proved  in  any  case  ;  and  nothing 
but  the  remarkable  circumstances  which  hap- 
nened  at  that  time,  to  which  the  writer  of  those 
letters  unluckily  pinned  them  down,  could  have 
helped  us  to  so  strong  and  undeniable  a  proof 
of  it. 

Wh^her  Mr.  Kelly  was  ever  acquainted  or 
visited  his  lordship,  indeed  }  am  not  instructed ; 
their  evidence,  I  am  sure  has  proved  nothing 
like  it,  nor  is  it  materia],  much  less  criminal. 
But  as  to  the  particular  time  (18  April),  when 
Mr.  Kelly  is  supposed  to  have  told  Mrs.  Barnes, 
and  she  is  supposed  to  have  told  Mrs.  Levett, 
that  his  lordship  sent  his  coach  for  Kelly,  we 
'  shall  expressly  prove  the  contrary :  and  be- 
sides that  is  only  hearsay  of  Mrs.  lievett  from 
Mrs.  Barnes  who  denies  it,  and  his  lordship's 
disability  at  that  time  to  receive  company ;  I 
say  (my  lords)  besides  these  circumstances,  it- 
is  remarkable  tb«l  the  o<»chiiuui  and  the  bdier 


(•who'll  se^ms  were  directed  to  keep  a  diary  of 
every  body  that  came  and  of  all  that  happened 
in  bis  lordship's  family)  say  not  one  word  of 
this  remarkable  incident,  in  either  of  their  depo-. 
sitions.  The  coachman  has  denied  that  he  ever 
fetched  Mr.  Kelly  in  his  lordship's  coach  since 
he  lived  with  his  lordship,  or  ever  was  at 
Kelly's  lodgings,  or  that  he  ever  saw  him  or. 
Mr.  Carte  in  his  life-time ;  and  surely  their 
silence  (if  there  were  nothing  else  in  the  case) 
is  sufficient  to  infer,  that  be  was  not  there  at 
that  time;  and  all  Mrs.  Kay  and  Malone. 
sWear  is  no  mure,  than  that  they  don't  re- 
member Kelly  lay  at  Mrs.  Barnes's  that  Thurs- 
day or  Friday  (the  first  only  speaks  in  her 
pnnted  deposition  of  a  Thursday  or  Friday 
about  the  middle  of  April).  And  how  is  it  pos- 
sible they  should  remember  the  time  soexactly, 
for  neither  of  tb^m  belonged '  immediately  to 
Kelly,  but  were  only  servants  to  Mrs.  Barnc«, 
who  bad  other  lodgers  in  her  house?  They 
did  not  even  make  these  affidavits  till  the  6tt 
of  February  last ;  and  it  is  no  easy  matter  to 
^  remember  such  an  inconsiderable  circumstance 
of  a  lodger  (ten  months  together)  unless  thejr. 
likewise  had  been  instructed  before -hand  U>. 
keep  diaries  of  Mr.  Kelly's  motions. 

The  third  general  charge  agaiust  my  Lord 
Bishoip,  is  the  heceiviu'g  of  letters  from  abroad 
relating  to  this  conspiracy. 

Two  instances  only  of  this  kind  have  been 
produced.  The  first  from  Mottield  (interpreted. 
Marr)  11th  of  May,  addressed  to  lllington.' 

The  other  from  Digby  (supposed  to  be 
Dillon)  14th  of  July,  addressed  to  Mrs.  Weston. 
Neither  of  which  (do  they  pretend  to  say) 
came  to  his  lordship's  bands,  or  if  they  had, 
that  there  is  one  criminal  word  contained  in 
them,  and  consequently  cookl  not  be  (as  1  be- 
fore proved)  a  treasonable  correspondence, 
within  the  letter  or  intent  of  any  law. 

That  of  Motfield's  is  a  mere  letter  of  friend-, 
ship,  (and  (if  fiY>m  lord  Marr,  as  they  suppose) 
is  to  a  person  with  whom  he  never  had  either 
friendship  or  acquaintance  ;  but  really  seems, 
designed  for  no  other  purpose  but  to  fix  upon 
his  lordship  the  letter  directed  to  Musgrave  of 
the  30th  of  April,  (for  the  same  reason  inter* 
preted  Marr)  the  receipt  of  which  is  there  ac- 
knowledged ;  and  in  his  words  of  condolence^ 
there  is  something,  which,  it  is  said,  points 
out  his.  lordship's  character  and  function, 
though,  in  my  humble  apprehension,  no  more 
applieable  to  bis  lordship,  either  as  a  bishop 
or  a  clergyman,  than  to  any  other  person  i  es- 
pecially if  it  be  cdnsidered  (as  it  really  is)  the 
style  of  a  letter  of  compliment.  But  if  the 
letter  itself,  to  which  this  is  pretended  to  be. 
an  answer,  should  prove  to  be  a  mere  fiction, 
the  answer  to  it  (though  it  were  criminal)  must 
fall  with  it,  as  a  part  of  the  same  contrivance. 

And  as  to  the  letter  from  Digby  to  Weston, 
though  that  honourable  committee  seem  to  lay 
some  stress  upon  it,  by  printing  it  at  length  in 
their  Report,  yet  there  is  nothing  in  it  that  caa 
affect  any  man  criminally,  but  his  lordship  not 
at  alii  Micaose  thepassiyeia.it  rela^ngtt 
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bis  lieaKh,  ancf  the  concerns  of  bis  family, 
Gauoet  possibly  be  applied  to  him.  It  implies 
Ibat  he  was  then  ita  a  very  ill  state  of  health 
(July  25,)  and  his  family  in  great  ilisorder ; 
whereas  his  lordship  (I  can  speak  it,  my  lords, 
upon  my  own  knowledge,  as  well  us  tlve  testi- 
inouy  of  several .  clergy  of  bis  diocese«  and 
otliers)  was  then  perfectly  well,  and  able  to 
transact  all  the  ordinary  business  of  his  diocese 
and  deanery,  and  bad  been  so  for  above  two 
iQootbs,  having  myself  the  honour  at  that  time 
to  be  concerned  with  his  lordship  in  a  very  te- 
dious and  intricate  enquiry ;  and  the  disorder 
in  his  family  (if  it  means  the  death  of  his  lady, 
ibrtbat.or  nothing  is  meant  by  it)  bad  been 
over  a  jnuch  longer  space  of  time. 

Nor  is  it  probable  that  suoh  a  mistake  should 
be  made  by  the  person  (whom  the  name  of 
l^ig^y.  is  supposed  to  denote),  if  what  the  Re- 
port p.  39,  and  the  Appendix  D.  33  and  S9,  in- 
forms us,  be  true,'  that  two  letters  had  some 
time  before  been  written  to  Digby,  or  bis  se- 
cretary, the  one  (July  4,)  assuring,  Weston 
was  never  better  in  his  life,  the  other  (14  July) 
affirming  be  was  then  perifeotly  well.  But  it 
b  still  more  improbable,  if  vour  lordships  will 
consider  what  that  bononraUe  committee  have 
justly  observed,  in  the  Tery  same  leaf,  that  the 
professions  of  these  two  correspondents  were 
so  foreign  and  different,  as  to  lay  no  sort  of 
foundation  for  intimacy  or  ioteccourse  between 
Ibem  ;  and  the natoraland  only  conclusion  (we 
think)  from  beoce,  is,  that  the  letters  on  this 
bead,  either  from  this  or  the  other  side  of  the 
water,  cannot  be  '.genuine ;  and  that  no  fair  or 
regular  correspondeBt  could  be  guilty  of  such 
gross  mistakes. 

And.  of  both  these  letters  from  Motfield  and 
Digby,  your  lordships  have  (I  doubt  not)  ob- 
served, that  there  is  no  pretence  of  proof,  con- 
cerning the.  handle  in  which  they  are  written ; 
wbieh.  surely,  .would  have  been  more  requisite, 
tbftfi  the  application  of  feigned  names,  to  as- 
,  certain  them.  Otherwise  any  one  who  was  ac- 
quainted with  such  names  might  write  letters 
from  the  other  side,  as  coming  from  the  per- 
aons  designed  Jny  those  names,  which  they 
themselves  were  Ignorant  of. 
.  And  as  the  receipt  of  these  letters  by  his 
lordship  has  no.t  been  proved,  so  there  is  not 
any  insipuation  or  pretence  that  be  ever  an- 
swered them,  though  they  both  bear  date  long 
beforehis  lordship'scommitment. 

•This  part  of  the  scheme,  therefore,  for 
charging  his  lordship  with  a  foreign  corres- 
pondence under  fictitious  names,  was  not  so 
artfully  contrived  as  the  former ;  and  seems, 
by  so  many  grosser  mistakes,  to  have  proceed- 
ed Irom  soroebpdy  that  had  a  much  worse  in- 
telligence cpncerning  his  lordship's  affairs. 

)  shall  here  beg  leave  to  take  notice  of  the 
fetter  taken  from  one  of  bis. lordship's  servants 
in  the  Tower,  on  which  the  learned  counsel 
have  laid  such  great  stress,  because  there  were 
BO  pi:ofes8ions  of  his  inooceocy  in  it.  If  there 
had  been,  1  suppose  they  would  not  have  been 
jnqch  regvded«    Why  therefore  should  it  be 


any  argument  against  him,  because  there  is  no 
such  thing?  Matters  areata  very  low  ebb, 
when  such  trifles  are  relied  on.  But  there  is 
another  reason.  The  letter  J  suppose  to  have 
been  intended  for  some  nearer  intimate  friends, 
and  to  suoh  persons  there  was  no  need  of  mak- 
ing such  a  profession.  They  knew  (whoever 
they  were),  and  were  before  sufficiently  per- 
suaded of  bis  lordship's  innooency,  and  that  it 
was  impossible  he  should  be  guilty  of  what  is 
laid  to  his  charge.  And  by  what  has  already 
appeared  to  your  hirdships,  J  may  say,  this 
reverend  prelate  bad  no  need  of  making  such 
an  apology,  and  that  the  persuasions  of  his 
friends  were  not  ill -grounded. 

The  fourth  head,  to  which  the  charge 
against  bis  lordifhip  may  be  reduced,  is  the  co- 
incidence of  circumstances,  times,  and  feigned 
names  in  the  intercepted  correspondence,  to 
induce  your 'lordships'  lielief  of  the  before-men- 
tioned hearsays  and  supposed  facts,  that  bis 
lordship,  and  he  only,  is  meant  by  that  cor- 
respondence. And  the  chief  observation  about 
the  co-incidence  of  times  and  circumstances 
relates  to  the  three  letters  of  April  30,  his  lord- 
ship's illness,  and  the  death  of  nis  lady,  and  the 
present  of  the  dog,  about  the  same  time.  All 
which  have  already  been  accounted  for,  either 
as  truths  publicly  known,  turned  by  ignorant  or 
malicious  correspondents  to  ill  purposes,  or  as 
absolute  falsities,  as  will  appear  to  your  lord« 
ships  by  our  evidence. 

1.  As  to  the  article  of  times,  of  his  lordship's 
coming  and  going,  it  must  be  owned,  the  pen- 
men of  these  letters  are  sometimes  right,  but 
they  are  as  oflen  wrong,  and  the  mistakes  are 
of  more  consequence  to  destroy  what  is  in- 
ferred from  them,  than  the  real  agreements,  in 
point  of  time,  are  Or  can  be  to  establish  it. 
There  is  no  doubt,  but  the  correspondents  on 
this  side  (whoever  they  were,  and  whether  out 
of  malice  or  vanity)  apprized  themselves  as 
well  as  they  could  of  his  lordship's  motions,  in 
order  to  give  a  colour  of  probability  to  what 
they  said  of  him  ;  and  yet  it  happens,  that  out 
of  seven  instances  occurring  in  these  letters, 
and  referreil  to  in  the /Report,  three  of  them  (if 
not  four)  are  plain  and  gross  mistakes :  Two 
only  are  true  in  all  their  circumstances ;  and 
of  the  other  two,  it  may  be  doubted  whether 
they  answer  the  truth  in  every  respect,  or  not.. 

First,  as  to  the  two  doubtful  instances,  one  is 
49  pag.  Rep.  D.  39,  where  June  14,  G  W. 
writes  to  Quitwell,  **  Mr.  Weston  is  in  the 
country,  J  saw  him  two  days  ago."  If  these 
words  mean,  that  he  saw  him  two  days  ago  in 
the  country,  (which  is  the  most  obvious  sense 
of  them)  then  the  assertion  is  false ;  for  his 
lordship  came  to  town  June  13,  as  appeared 
yesterday  by  the  coachman's  book :  But  if  they 
mean,  I  saw  him  two  days  ago  in  town,  then 
the  assertion  may  be  true. 

The  other  instance  is  Report  51,  53,  D.  14. 
Somebody  writes  July  36,  to  Maisonneuve, 
that  Rig  and  Skin  had  been  lately  together, 
and  that  Rig  went  into  the  country  the  day 
after.    Now  by  depositions  D.  48|  it  appear^ 
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the  Bithop  went  oat  of  town  July  91 ;  they 
must  hftve  met  therefore  on  the  20th,  which 
4oii't  well  aoswer  the  word  i^tely,  which  ooe 
would  think  iaiported  6  or  7  days  more.  And 
therefore  tbeee  two  imtMieee  we  tet  aside,  at 
Beither  plaiolj  troe  nor  platnlT  ftlae.  The 
three  oest  are  maaifest  mtatekee. 

la  Hatfteld'a  letter  to  Muss^ve,  May  7»  it 
is  said,  Mr.  J  ones  is  coom  to  town  only  for  a 
day,  and  yet  (if  Jones  means  the  Bishop)'ho 
had  been  in  town  two  days  and  staid  in  town 
three  days  longer ;  jfor  he  came  5thMay,  and 
returned  10th  May,  as  appeare  hj  Lawaen 
and  Wood's  cKamination. 

So  in  a  letter  of  J.  if.  to  Dixwell,  June  19, 

it  is  said.  Rig  (supposed  to  mean  the  ^iliop) 

is,  I  bear,  in  the  country ;  whereas  his  lord- 

,tkip  was  at  Westminster,  Jmie  16  and  19,  as 

*  appears  by  tiio  coechmaa*s  books, 

In  a  (etter  to  Maisonapuve,  Jnly  10,  F. 
50,  Rig  is  affain  said  to  be  in  the  country, 
whereas  his  TorMip  was  at  Westminster  that 
▼ery  day,  and  continued  there  till  the  tUst,  as 
•ppears  by  Che  same  printed  depositions. 

And  themistakesin  these  three  instanom,  are 


loidsbip  to  be  in  the  country,  when  be  po 
ely  was  not ;  whereas  it  was  ten  to  one, 
but  that  ereo  mere  guesses  hod  been  true,  at 
a  tisM  of  year  that  every  one  almost  is  in  the 
esmitry;  and  iiis  loHsbip  was  reidly  ten  days 
in  the  countrr,  to  one  that  he  was  in  towv, 
daring  the  whole  smnmer. 

But,  my  lords,  I  must  with  some  regret  take 
notice,  that  none  of  these  mistakes  are  acknow- 
ledged in  the  Report  of  that  honoumble  com- 
mittee, though  an  the  letters  and  passages,  are 
transcribed  in  it,  partieulariy  that  of  the  7<rti  of 
May,  B.  4f9.  These  words  are  inserted  in  the 
Report,  page  41,  ^  Mr.  Jones  is  come  to  town'' 
but  the  Allowing  words  «*  only  for  a  day*'  are 
•milted :  and  yet  tlm  section  concludes,  that 
it  agrees  with  the  enquiry  made  at  that  time ; 
which  indeed  it  does.(as  far  as  it  Is  there  quoted) 
thmnrh  not  with  the  Append.  E.  43. 

What  enquiry  of  this  kind  was  then  made, 
and  with  what  riews,  we  capnot  say,  unless  we 
May  Mippooe  it  to  be  made  by  his  neighbour 
Lawson.  If  it  was,  it  is  strange  that  he  coidd 
not  depose  from  his  own  knovrledge  and  ob- 
serfations  in  May,  but  only  as  to  what  he  had 
heard  and  was  told  by  Wood,  his  lordship's 
coachman,  so  lately  as  the  lOlh  of  Fehruary 
last  I  would  reconcile  this  if  it  be  possible: 
And  the  most  natural  inference  I  can  draw 
from  it  is,  that  Lawson  (or  whoerer  that  in- 
quirer was^  bad  pretendied  to  take  some  ac- 
count of  his  own  at  the  time  mentioned  by  the 
eommittee,  whkh,  upon  comparison  f^ith  that 
«f  the  coachman's,  he  found  to  be  manifestly 
Mse  and  erroneous,  and  therefore  would  not 
produce  or  depend  upon  that :  But  we  hope  his 
testimony  can  reoeireno  adrantage  from  such 
« conduct.  And  upon  the  whole  it  appears, 
that  thou^  more  industry  has  been  employed 
«n  the  article  of  enquiry,  yet  as  many  imttafffB 
4«ve  Ji^«inMde  m  It,  ap  m  any  other. 


And  as  for  the  coachman's  book,  after  all  il 
cannot  be  entirely  relied  on:  faeoanae  the 
entries  made  in  his  book  oan  only  relate  (as  wu 
apprehend)  to  the  charges  of  turnpikes  and 
ferryings,  or  such  other  matters  for  which  hm 
was  accountable.  He  had  no  reason  to  take 
notice  hi  such  an  account,  when  his  lordship 
was  in  the  caaoh,  when  not$  and  your  lordshipa 
hare  heard,  cannot  be  poaitive  on  that  head« 
And  tlierefbre  how  evact  soerer  his  aooounti 
may  be,  in  respect  to  those  little  disbuieeaMntSy 
they  can  add  no  weight  to  tiie  ohsa  ration 
drawn  from  them  by  that  honourable  eom-> 
mittee ;  and  though  i^reat  strew  has  been  laid 
so  them,  (with  submission  ta  your  ioidsbips) 
they  amount  to  no  more,  than  that  aome  ftt-* 
sons  on  this  side  the  water,  writing  to  soma  4>ii 
the  other  side,  are  supposed  to  nsention  his 
kHrdsbip,  aometimes  as  in  lawn,  or  in  the 
country :  aad  from  thanes  it  is  inferred,  that 
they  bad  frequent  accem  to  him,  and  csnao- 
^nenliy  the  matter  of  their  oonsspendence  la 
imputed  Ui  him. 

Had  these  cerrespandente  bean  eaaat,  my 
lonis,  in  all  their  acoonnta  ef  hb  aMtiens,  surely 


tiie  fOore  remarkable,  because  they  aH  affirm  |  no  such  condusioas  could  hare  been  reasonably 

made:  But  an  thev  are olteaer  wrong  thaa 
right,  it  fbllows,  they  were  not  eo  mSk  ae« 
quainted  with  his  lordflhip,  er  his  ciroum* 
stances,  as  (to  serte  their  evil  pwqMMMs)  they 
pretended  to  he. 

Having  thus  spaken  as  ta  thoiCirenmatineei 
of  times,  ^whieh  are  tbrewn  in  tataduee  • 
bettef  that  liislordsbip  was  meant  by  that  oor* 
raspoadenee)  I  shall  nest  oftr  aomaming  as  tA 
the  cant  oamfii:  And  though  it  has  been  A* 
ready  observed  to  your  lor&hipa  in  various  in* 
stances,  that  the  names  of  Jones,  lllingaoo^ 
and  Westsn,  eould  net  pofsibly  belong  to  him  | 
yel  give  me  leave,  my  mrds,  toeay  ftirther,  that 
Jsoes  is  nst  only  a  very  eammon  name(for  ia 
oae  saeiety,  I  think,  I  remeaaber  no  leas  ibaa 
sixteen  ef  the  name  at  once),  hut  that  name  In 
maniibstly  epphed  to  very  different  peveons, 
even  in  the  papera  oontained  in  the  AppendiiCrf 
in  Plunkelt's  cypher  Jones  denotes  the  6er* 
a^ans :  Twelve  er  fourteen  tinses  it  is  sup* 
posed  to  denote  the  duke  of  Norlblk,  in  thrs^ 
other  plaoea  to  denote  eir  W.  EHis;  end  even 
in  the  letters  imputed  to  Kelly,  there  are  pan* 
sages  (besides  those  already  msntiaiMd  ta  yowp 
laresmps)  whioh  cannot  with  any  reason  et 
probability  be  Mplied  to  his  Iprdship :  For  in« 
stance,  D.  tS,  Jones  and  lUtngton  ape,  wilhin 
the  eompam  of  two  hues,  pisioly  dhtingiiriie4 
as  two  differsaA  pciaens,  and  thereme  htA 
cannot  be  applied  to  bis  lordship.    And  in  ^n 


sameletterjas  weH  aa  a  prccMiag  better,  D. 
IS,  Jones  w  aMOtioned  ae  having  ondertakea 
to  dofonoetbi^for  a  bov  nt  EnUm,  where  it  in 
wdl  toown  hia  lordihip  nas  no  inflnenee  er-nc- 
quaintance;  and  if  he  had  interested  himself 
ftere  en  any  such  account,  it  wwdd  easily  havtt 
been  discovered.  And  this,  my  kwds, »  amn 
strong  instanoe,  to  ahew  the  ignanmee  of  thn 
writer,  even  in  aome  of  hip  Jofjibiy'a  vmi  ■•• 
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A  frail  ietl  of  ptiot  faaalikewiiehMnUkeii 
hy  the  bdp  of  diven  rapposltioos  oml  reoMB* 
inge,  to  ptwe  UmU  Kig  Jouoteo  hii  lordship. 
Howerer,  1  shall  take  notioo  but  ef  one,  in  the 
Icttar  to  Ctenrard,  which  is  said  to  be  sir  J. 
D'Obriao,  Report  49,  E.  47,  where  somethiiig 
is  said  of  Rig,  highly  improper,  and  absolotely 
lUst,  if  to  be  uoderetoocf  of  the  Bishop.  An 
aeeount  is  said  to  to  be  given  of  the  dimcnlty 
KelljT  bad  to  get  bail,  and  it  is  added  «*  Your 
old  friend  Rig  indeed  oiiered  all  that  could  be 
evpceledmf  the  poorinan.'*  (Ifmyinstrno 
lis«B  are  true)  D'Obryan  is  a  name  his  lord- 
ibip  Mirer  heard  of  before,  nor  had  the  least 
esMosrn  in  procuring  Kelly  *i  bail,  nor  knows  to 
this  day  who  they  ate ;  tne  only  words  appli- 
caMe  10  him  m  this  pownge,  are  thoseof  Poor 
Man ;  and  hishmlship  permits  me  to  say,  that 
he  is  rsaUy  snch,  poor  both  in  body  and  purse, 
abd  as  poor  as  his  enemies  almost  can  make 
him:  Sad  thongh  lie  may  hare  reanon  (if  your 
loiMiipa  should  pass  this  Bill  with  all  the 


▼erities  intended  bv  it)  to  be  heartily  sorry  he 
k  ao,  and  that  he  has  neglected  those  opportu* 
nilies  of  eMfdring  hioMelf,  which  otbera  would 
bare  laid  hold  of;  yet  he  gires  me  leare,  my 
lords,  to  say,  he  is  not  ashamed  of  that  porerty, 
bccanse  free  from  mil  unjust  aoqoisitisns,  and 
OBwortby  compliances.  But  that  he  was  a 
poor  man  at  that  time,  t.  e.  unable  «to  procure 
nail,  (which  ia  the  sense  that  writer  means  it 
in^  cannot  with  any  decency  or  justice  be  ap- 
plied toone  of  his  lordship's  interest  and  station, 
if  fae  hadcoocemed  hioMeirin  it. 

'  Gire  me  leare,  my  lords,  to  take  notice  of 
another  mistake  of  that  booonrable  committee 
in  the  rery  same  letter ;  I  mean  a  passage 
dted  irom  it  which  is  not  in  it,  to  prore  that 
Bif  and  his  lordship  are  the  same  persons ; 
winch  I  should  hare  omiUed,  but  that  it  breaks 
at  once  the  chain  ofressoning  there  made  use 
mL  The  wscdo  aae,  **  bow  mt  this  late  •fff'r 
nmy  aflhct  him  (Riff)  I  cannot  lell,"  and  £.  47, 
Is  Cited  for  them,  riow  E.  47,  gires  an  ac- 
count of  Kirily's  examination  promiscoouoly 
with  other  matters,  and  was  written  June  11th  ; 
but  the  letter  where  the  words  really  ore,  is  £. 
40,  of  the  18th  of  June  (near  a  month  after 
Kelly's  examination).  Nor  is  there  a  word  in 
tllit  about  the  dog;  but  it  migbt  be  proper  to 
confennd  these  two  letters^  and  connect  these 
two  particolars  in  order  to  make  out,  that  Rig 
and  his  lordsbip  are  the  same,  though  tliey 
tare  really  uovelelioo  one  to  the  other. 

W^  anght  add,  my  lords,  many  gross  erren 
jn  theappKeation  oi  names :  bnt  if  your  lord* 
ahipo  ire  satisfied  with  the  justfce  of  diose  al* 
iCady  incaiisuMi,  (as  I  hope  your  lordships  are) 
there  will  be  no  need  to  regard  the  test ;  for 
alihougti  they  hare  some  Httle  co-incidents  of 
titoe,  f^  they  are  dashed  with  so  many  incon- 
aiMtaoics,  and  so  asany  falsities,  that  no  Ihir 
coiwsyoadent  could  be  guilty  of.  Bnt  there  is 
cae  which  of  alt  others  beam  hardest  anon  this 
lererend  prelate,  the  most  criminal  in  uie  auitp^ 
tsraf  It,  and  ftom  which  he  is  most  deeply 
ta  0tm  hioiatlfi  igctbalitler  ef 


April  aoth,  which  haa  been  orer  and  orcr  af- 
firmed by  that  honooraI>le  committee,  as  well 
as  by  the  counsel  for  the  Billv  to  be  a  letter  to 
the  PMender.  If  that  be  so,  and  had  been 
prored  by  any  degree  of  eridence  to  hare  been 
dictated  oy  bis  lordship,  we  should  hare  been 
utterly  at  a  loss  what  to  hare  said,  in  a  case 
that  would  hare  been  so  fully  within  the  letter 
of  the  law.  Part  of  it,  my  lords,  we  hare  al- 
ready shewn  to  bare  been  chaiged  on  his  lord- 
ship  without  the  lesst  proof  or  shadow  of  eri- 
dence; the  other  part  of  the  charge  we  hope 
now  to  prore  equally  groundless  and  fiJse. 

That  the  letter  addressed  to  Jackson  was  not 
to  the  Pretender  (whomerer  else  it  may  mean) 
we  think,  appears  clearly  from  the  words  of  it, 
((  par  cireumstance  on  this  side ;"  a  phrase  not 
only  used  by  all  writers,  bnt  is  the  constant, 
usual  style  throughout  all  the  papers  in  tha 
Appendiz,  in  contradistinction  to  France,  which 
is  tne  other  side,  but  nerer  to  Italy,  as  the  case 
roust  be  here,  if  Jackson  means  the  Pretender, 
The  instances  in  the  Appendix  are  almost  in*  ^ 
finite. 

Another  reason  why  we  think  the  nume  of 
Jsckson  cannot  reasonably  be  supposed  to  do* 
note  the  Pretender,  is  from  £.  SO,  where  thera 
is  mention  of  diriding  Clinton's  money  botweea 
Medley  and  Jackson ;  i.  e,  says  the  Rep.  p.  54» 
between  Ormond  and  the  Pretender.  But  it  i^ 
not  to  be  imagined,  that  a  letter  wiitten  from 
one  deroted  to  the  Pretender's  interest,  shoidd 
place  Onaond  before  him  $  this  is  so  unlikely, 
that  erea  the  committee,  speaking  in  their  ow^ 
persons  at  the  bottom  of  *tnis  rery  pas[e,  slida 
naturally  into  the  other  way  of  placing  tha 
words,  tne  Pretender  and  Cirmood.  Beiideo 
this,  my  lords,  there  are  so  many  familiarities 
[to  mention  but  one,  all  such  pretending  peo- 
ple] in  the  letter  itself,  that  it  could  nerer  coma 
from  any  one  (as  1  before  said)  deroted  tQ 
that  interest,  at  least  not  to  the  Preteuder 
himself,  but  to  some  equal,  or  rather  to  soma 
inferkH*.  Jsckson  therefore  must  mekn  some* 
body  else,  somebody  in  France,  and  not  tha 
Pretender  in  Italy ;  and  on  this  supposition, 
every  word  end  phrase  <^  that  letter  is  better 
accounted  for  than  on  any  other. 

•The  committee  of  that  honourable  House  be^ 
low,  harebeen  pleased  also  to  ob6erre,'p.  45, 46, 
that  Jackson  appeara  from  other  letten  to'  be  tha 
same  as  Malcolm  (which  they  say  means  tha 
Pretender),  and  for  this  reason,  because  (p.  54» 
£.  30.)  Clinton's  money  is  to  bo  dirided  be* 
tween  Medley  and  Jackson.  And  p.  56,  sonia^ 
body  hopes  Cliaton  has  sent  Malcolm  half  mo- 
ney ;  which  prores,  indeed,  that  either  Medley 
or  Jackson  means  Malcolm,  but  which  may  ba 
stiU  a  questbn  as  much  as  it  was  belbre. 

That  Malcolm  means  the  Pretender,  it  ia 
prored,  because  application  is  made  to  Mal- 
colm, in  a  letter  from  Scotland,  for  a  patent,  and 
for  power  to  raise  a  regiment.  Rep.  p.  45,  75. 
Bnt  with  subnriisioa  to  that  tumonrable  com- 
mittee, ndtber  of  these  instances  prore  that 
aseertioa;  since  the  most  natural  way  of  sp- 
plying  IB  attch  cases,  is  to  persons  cmpfeyad 
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under  the  principal^  and  not  immediately  to  the 
fountain  head  itself :  and  if  th.e  late  duke  of  Or- 
mond  was  to  have  come  over  last  summer  to 
head  the  Scots,  >  and  they  daily  sent  pressing 
messages  to  that  effect,  (as  Mr.  Stanhope  writes  | 
from  Madrid.  Kep.  p.  75,)  who  more  proper  to  be 
applied  to  by  a  {Scotsman  on  both  these  occa- 
sions ?  Malcolm  therefore  (with  submission  to 
the  committee)  more  naturally  means  the  late 
duke  of  Ormond. 

I  may  add  to  this,  my  lords,  that  in  the  cy- 
pher inserted  among  the  Scotch  papers,  1,  14, 
Davis  and  Lloyd  (not  Malcolm)  is  said  to  be  the 
name  and  designation  of  the  Pretender. 

1  hope  we  may  be  allowed  to  argue  in  this 
manner,  from  one  cypher  to  another,  because 
the  same  meth<id  has  been  made  use  of  against 
us,  upon  this  very  article,  both  by  that  honour- 
able committee  and  the  counsel  for  the  Bill : 
for  the  only  colour  there  is  for  interpreting 
Jackson  to  be  the  Pretender,  is  taken,  from 
Plonkett's  cypher,  in  which,  as  it  is  printed, 
Jackson  is  set  over-against  the  name  of  the 
Pretender,  and  from  the  titling  to  the  draught 
of  a  letter  of  Pluukett's  to  Jackson,  C.  41,  and 
admitting  this  letter  to  have  been  so  entitled  by 
himself,  (which  has  not  yet  been  proved)  yet  it 
does  not  Follow,  as  1  observed,  that  because  a 
letter  addressed  to  one  at  Rome  by  PInnkett, 
under  the  name  of  Jackson,  signified  the  Pre- 
tender, that  another  letter  directed  to  one  of 
that  name  in  France,  by  a  quite  different  per- 
son,  should  likewise  necessarily  signify  the 
Pretender.     This,  my  lords,  I  beg  leave  to 
say,  is  no  certain  or  natural  consequence :   but 
it  is  most  certain,  that  that  draught,  whomso- 
ever it  was  intended  to,  was  not  written  upon 
that  cypher  which  the  committee  referred  to, 
in  order  to  have  it  thought  to  have  been  writ-^ 
ten  for  the  Pretender ;  for  there  is  but  one  only 
of  the  many  cant  names  in  the  whole  letter 
which  is  to  be  found  in  that  cypher.    But  if 
your  lordships  will  be  pleased  to  consider  that 
cypher  a  little  farther,  it  will  appear,  that  the 
very  persons  supposed  to  be  concerned  in  dic- 
tating  this  letter  to  Jackson,   were   utterly 
ftrangers  to  the  correspondence ;  for  it  consists 
of  160  names,  and  no  man  can  find  above  four 
that  are  in  this  cypher,  or  in  all  that  voluminous 
correspondence  attributed  to  Kelly,  nor  any  of 
those  four  ever  used  in  the  letters  supposed  to 
be  writ  by  Kelly  ;    but  in  those  only  supposed 
to  be  written  to  him  from  abroad. 

The  name  of  Jackson  is  not  once  in  all  that 
dbrrespondence  applied  to  the  Pretender :  and 
though  there  be  a  hundred  proper  occasions  of 
, mentioning  him,  it  is  always  under  some  other 
appellaiion.  And  Plunkeit  himself,  in  bis  exa- 
mination, G.  7S,  sect.  14,  (when  he  could  not 
possibly  know  the  tendency  of  the  question) 
nut  only  says  positively,  that  he  never  writ  to 
any  person  by  the  name  of  Jackson,  and  does 
not  know  who  is  meant  by  it,  but  it  is  also  re- 
markable, my  lords,  that  m  all  the  letters  said 
to  be  written  by  him  upon  that  cypher  (after  it 
was  formed)  he  never  onoe  stiles  the  Pretender 
JackfODi  but  either  Joseph  or  Jephton. 


The  first  of  these  letters  is  in  May,  17S1, 
and  therefore  that  honourable  committee  have' 
with  great  exactness  placed  this  cypher  imme-* 
diately  before  it,  as  supposing  it  about  that  time 
framed ;  for  all  the  preceding  letters  are  mani- 
festly written  upon  another  cypher.     Now  this 
letter  of  the  20ih  of  April,-  supposed  to  be  dic- 
tated by  his  lordship,  was  written  before  that 
cypher  of  Plunkett's  was  framed,  and  conse*- 
quently  could  not  take  a  name  from  a  cypher 
which  then  had  no  existence. 

There  is  another  observation  of  that  honour- 
able committee,  which  1  beg  leave  to  take  no-' 
tice  of.    They  say,  that  the  cypher  made  use- 
of  in  this  letter  to  Jackson  is  the  same  made  • 
use  of  in  the  letters  from  the  late  duke  of  Or-  - 
roond's  agents,  and  in  letters  to  Dennis  Kelljr ; 
andyyet  the  Pretender  has  some  other  names  in 
such  letters,  but  in  none  of  them  ever  onoe  stiled 
Jackson.    How  comes  it  then,  my  lords,  that 
he  should  be  stiled  so  onoe  in  this  one  letter, 
and  never  before  nor  after  by  that  writer,  or  bj 
any  other  ? 

We  have  been  the  longer,  my  lords,  in  re* 
moving  this  imputation,  because  of  all  others  it 
is  the  hardest  and  most  unjust  upon  this  reve- 
rend prelate ;  and  upon  the  whole,  we  hope  it 
is  fully  and  effectually  done  (notwithstanding 
the  difficulties  ws  had  of  proving  a  negative,) 
and  even  from  those  lights  and  materials  the 
committee  themselves  have  affonled  us :  and 
if  we  had  had  an  opportunity  of  inspecting  the 
originals,  we  doubt  not  we  should  have  beea 
able  to  have  proved  much  better,  that  Jackson* 
to  whom  this  letter  of  the  30tb  of  April  was 
directed,  could  not  possibly  mean  the  Pie- 
tender. 

And  if  that  be  the  case,  as  it  certainly  is,  and  • 
it  appears  farther  by  the*  evidence  which  we 
shall  produce,  that  these  three  letters  of  April 
20th,  were  not  and  could  not  possibly  be  dic- 
tated   by   the  Bishop,  the  foundation  of  t he- 
whole  Charge  is  destroyed,  and  consequently 
all  the  superstructure  must  fall  to  the  ground. 
Nay,  I  will  venture  to  affirm,  that  it  is  impos- 
sible for  them  to  form  any  scheme  to  prove  the 
Bishop  wrote  these  letters,  but  what  is  and  will  • 
be  actually  disproved  and  falsified,  by  some  . 
part  of  their  own  evidence. 

Having  thus,  my  lords,  gone  through  everr 
part  of  the  Charge,  I  must  crave  your  lord-  . 
ships'  patience  yet  to  speak  to  two  things,  • 
which  have  been  much  insisted  on  by  theooun-^ 
sel  for  the  Bill.  That  when  your  lordships 
proceed  in  a  legislative  capacity,  you  are  not  to 
be  guided  by  the  rules  and  niceties  of  law,  and  ' 
therefore  that  we  are  not  in  this  case  to  expect 
an  evidence  strictly  legal.  The  other  thin|r 
was,  that  at  this  time  of  day,  circumstantitl 
evidence  is  sufficient  in  a  charge  of  high  trea^ 
son,  as  the  case  now  before  you  is.  This,  mr 
lords,  we  have  heard  fully  and  often  repeated^ 
as  it  were,  to  anticipate  us  in  this  ohjectioDy 
which  they  themselves  knew  to  be  so  justly 
founded. 

I  have  60  fkr  acted  ii  oomplaisance  to  th«D»  * 
as  to  srgue  chiefly,  oa  the  mcts  and  circuia* 
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stances  themselTes,  and  under  the  verj  same 
fights  they  hare  presented  them  to  us,  and 
hope,  nay  lords,  our  inferences  from  them  haye 
been  more  just,  our  construction  more  natural, 
and  our  probabilities  much  greater  than  theirs ; 
and  evea  in  that  Tievr  ^considered  abstractly 
from  what  the  common  law  and  the  common 
justice  of  the  realm  requires,)  I  hope  we  have 
fulfy  shewn  to  your  lordships^  satisfaction,  and 
lo  the  conviction  of  every  reasonable  or  impar- 
iial  person^  that  there  are  no  grounds  for  what 
is  suggested  in  the  Bill ;  and  that  alt  who  hear 
me  may  justly  wonder,  how  this  reverend  pre- 
late comes  to  be  charged  (as  he  is  in  the  pream- 
ble of  the  Bill)  with  TOiog  deeply  concerned  in 
ibrming,  directing,  and  carrying  on  a  con- 
fpiracy ;  when  it  has  not  been  proved,  that 
he  entered  into  any  one  consultation  concern- 
ing any  one  m^sure^  gave  any  one  direction, 
that  he  has  done  any  one  criminal  act,  written, 
dictated  or  received  any  one  criminal  letter ; 
and  if  we  should  wave  insisting  on  an  evidence 
atrictly  legal,  or  a  proof  according  to  the  known 
rules  of  law ;  give  me  leave  to  say>  my  lords, 
because  it  is  true,  there  has  not  been  a  reason- 
able evidence. 

But  yet,  my  lords,  I  shall  always  insist,  both 
4s  an  Englishman,  and  as  counsel  to  this  reve- 
rend prelate,  there  ought  to  be  a  legal  evidence 
^n  these,  as  well  as  in  any  other  criminal  pro- 
ceedings. If  there  is  any  difference,  it  is  in 
tfiis  only,  that  as  there  are  certainly  many 
^eater  mconveniencies  to  the  subject  in  this 
method  of  proceeding,  there  ought  to  be  a 
stronger  proof,  and  a  conviction  more  strictly 
legal.  I  will  always  hope  your  lordships  will 
expect  a  proof  in  such  heavy  charges,  agree- 
able to  the  laws  of  the  land,  and  the  rules  and 
resolutions  of  other  judicatures.  I  am  far  from 
thinking  your  lordsnips  are  circumscribed  by 
the  forms  of  inferior  courts,  because  they  are 
in  their  own  nature  discretionary,  and  the 
comrts  themselves  oflen  vary  and  depart  from 
Ibem.  But  the  fundamental  maxims  of  law, 
the  unalterable  measures  Of  justice,  and  the  po- 
sitive directions  of  an  act  of  parliament,  are  of 
mnother  nature ;  they  are  binding  every  where, 
to  all  persons  and  authorities,  (as  long  as  they 
continue  laws)  the  king  himself  not  excepted. 
X  should  beg  pardon  for  carrying  my  assertion 
so  far,  but  that  I  am  taught  oy  the  Bill  of 
Rights  that  the  kin^  himself  is  bound  by  the 
law ;  that  it  is  not  in  his  power  to  alter,  sus- 
pend or  dispense  with  laws.  But  if  the  doc- 
trine of  the  counsel  for  the  Bill  is  true,  and 
every  one  at  liberty  to  follow  the  dictates  of  his 
ewn  judgment,  and  what  rules  he  pleases; 
what  confusions,  uncertainties  and  arbitrariness 
must  that  introduce  in  all  proceedings !  Private 
opinion  will  too  often  be  a  pretence  to  exercise 
private  malice,  revenge  or  ambition. 

I  might  appeal  to  every  one  that  hears  me, 
whether  he  has  not  at  some  time  or  other  be- 
lieved some  things  as  strongly,  as  he  did  at  first 
this  reverend  prelate  to  be  guilty  of  what  was 
sliggested  against  him,  and  has  afterwards 
fomd  himself  miitakeB  ?  What  ia  norc  com- 
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tnon  than  for  men  that  agree  in  the  same  no- 
tions of  morality,  to  deduce  different  conclu  - 
sions  and  applications  from  them  ?  (even  where 
interest  or  partiality  do  not  intervene ;)  and 
therefore  the  wisdom  of  the  law  of  England  has 
been,  to  determine  general  notions  of  justice 
and  right  by  particular  rules  and  applications, 
in  order  to  settle  that  variety  and  inconstancy, 
which  without  some  established  rule,  must  ne- 
cessarily follow.  Where  then  shall  we  go  for 
true  and  proper  notions  of  law  or  equity,  but  to 
those  great  oracles  and  fountains,  my  lords  the 
judges?  What  better  guide  or  more  certain 
rule  can  any  one  of  your  lordships  propose  to 
himself,  than  the  constant  and  uniform  judg- 
noent  of  those  whom  the  constitution  of  this 
kingdom  have  made  the  proper  dispensers  of 
justice,  and  the  interpreters  of  law  P 

It  is  your  lordships'  peculiar  advantage,  to 
be  continually  assisted  by  some  of  my  lords  th^ 
judges ;  andf  we  hope  m  this  instance  (if  any 
doubt  can  at  last  remain)  your  lordships  will 
hear  their  opinion  with  the  same  deference  and 
candour  as  m  former  cases.  Let  it  never  be 
said,  Doy  lords,  that  you  who  are  the  supreme 
oyer  of  the  kingdom,  whose  judgments  and  re* 
solutions  are  laws  to  other' courts,  and  ought  to 
be  an  example  to  all  others  in  the  justice  and 
equity  of  your  proceedings,  that  your  lordshipa 
will  not  regard  the  solemn  judgment  of  the 
judges,  or  the  usages  of  former  parliaments : 
and  let  it  not  be  said,  that  because  other  courts 
are  bound  by  a  law  to  require  such  and  such 
circumstances  to  infer  an  offence,  or  such  a 
proof  before  they  condemn  a  man,  that  you, 
my  lords,  will  follow  yomr  own  private  opinion, 
make  what  you  please  to  be  an  offence,  witli-' 
out  any  evidence  at  all,  but  upon  mere  hear* 
says,  conjectures  and  suppositions.  Who  can 
read  that  melancholy  case  without  concern, 
which  my  lord  Coke  has  in  his  3d  Instit.  of  an 
uncle  that  was  conjlemned  and  executed  for  the 
supposed  death  of  his  niece,  merely  upon  a  train 
of , presumptions  and  circumstantial  evidence ; 
or  Harrison's  case,  within  memory,  where  the 
father  and  mother  both  suffered  upon  presump- 
tion for  a  supposed  murder*  And  with  what 
shame  and  remorse  did  that  hasty  judge  see 
liimself  convicted  by  the  person's  returning 
from  beyond  sea  ?  And  every  one  almost  re- 
members the  charge  of  treason  against  this  re- 
verend prelate's  predecessor.  If  such  a  Bill 
had  been  thought  on,  or  much  stronger  evi* 
denoe  had  been  received,  it  might  have  passed 
before  the  truth  could  have  appeared:  but 
happy  was  it  for  that  innocent  prelate,  that  a 
quite  contrary  method  was  taken,  and  his  ac- 
cusers brought  face  to  face  to  him,  by  which 
he  quickly  discovered  the  villainy  of  those  mis- 
creants. Private  opinion  or  persuasion,  there- 
fore, is  such  a  position  that  every  honest  man 
ought  to  disclaim  in  these  cases;  and  the 
greater  the  crime  is  in  which  he  is  to  judge, 

*  See  vol  14,  p.  131S.  See,  too,  concern- 
ing  circumstantial  evidence,  tlie  cases  of  Green, 
vol.  14,  p.  1199,  and  of  Stewart,  a.  s.  ITftfl* 
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the  Mrong^er  proof  he  ought  to  require :  and 
when  one  adheres  strictly  to  justice,  aud  goes 
according  to  the  *  allegata  et  probata/  by  the 
best  rules  and  reasona  of  law ;  whatever  mis- 
takes, niisinformations  or  false  evidence  may 
happen  in  the  case,  he  can  never  have  cause  to 
repent ;  and  neither  the  present  age  nor  poste- 
rity can  blame  him. 

it  was  formerly  a  auestion,  whether  the 
Star-chamber  was  iMuna  by  the  rules  and  re- 
solutions of  other  courts  ?  And  the  many  ex- 
cesses, and  extravagant  opinions  in  this  respect 
was  the  reason  that  ancient  court  was  laid  aside. 
And  it  has  been  as  great  a  question,  whether 
the  Court  of  CbaDcery  was  to  be  guided  by 
rules  and  precedents.^  But  the  better  opinion 
has  always  been,  that  a  judge  in  equity  ought 
to  regfard  the  rules  and  resolutions  that  have 
beeu  in  like  cases;  unless  he  is  resolved  to 
make  decrees  totally  arbitrary. 

For  though  equity  and  reason,  in  itself,  is 
the  same  all  the  world  over,  and  nothing  can 
alter  the  proper  and  intrinsic  notions  of  it ;  yet, 
as  the  matters  about  which  it  is  conversant  are 
represented  in  different  circumstances,  and, 
like  streams  of  water,  will  receive  some  little 
tincture  from  tbe  soil  through  which  it  runs, 
and  there  is  something  in  every  man's  temper 
that  will  slide  into  his  best  formed  notions  ;  it 
shews  the  necessity  of  some  fixed  and  esta- 
blished rules,  at  all  times,  and  in  all  places  of 
judicature.  And  therefore,  in  that  high  court 
of  equity,  though  the  rigour  of  the  comionon 
law  IS  in  some  respects  softened,  yet  there  is 
nothing  more  known,  than  that  it  is  not  to  be 
impeached  in  any  of  its  essential  and  funda- 
mental points. 

I  hope  your  lordships  will  pardon  me,  if  I 
mention  an  authority  or  two  of  great  name, 
that  expressly  say,  the  High  Court  of  Parlia- 
ment is  likewise  bound  by  the  rules  of  law. 
Lord  chief  Justice  Holt  says,  the  authority  of 
parliament  is  from  the  law  '*  as  it  is  circum* 
scribed  by  law,  so  it  may  be  exceeded ;  and  if 
they  do  exceed  their  legal  bounds  and  autho- 
rity, their  acts  are  wrongful,  and  cannot  be 
justified  any  more  than  the  acts  of  private  men. 
J  might  add  to  this,  the  opinions  of  Vauj^han, 
Hale,  and  Holiart,  to  the  same  purpose ;  that 
the  rules  of  law  ought  to  guide  in  passing  of 
acts  of  parliament,  as  well  as  in  the  ordinary 
course  of  judicature.  But  when  I  mention  the 
aeuse  of  a  living  authority,  that  has  filled  the 
highest  stations  in  the  law,  and  so  great  an  or- 
nament to  your  lordships*  house,  and  whose 
merits  have  been  so  lately  distinguished  by 
new  honours,  I  need  cite  no  more.  It  was  in 
a  case,  where  the  same  doctrine  was  advanced 
(that  the  parliament  was  not  bound  to  conform 
to  the  rnles  and  proceedings  of  other  courts) : 
in  Answer  to  which,  that  noble  lord  with  great 
truth  observed,  that  those  rules  were  not  to  be 
patterns  to  them,  only  because  they  were  rules 
of  those  courts,  but  because  they  were  reason, 
aad  reasou  approved  of  by  long  experience, 
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and  (hey  obtain  there  as  rules  for  that  cause/ 
and  I  hope  (aays  he)  that  is  a  cause  why  the 
House  should  imitate  tbem^as  much  as  West* 
minster- ban  ;  or  else  how  can  they  be  said  to 
go  according  to  reason  or  justice,  when  they 
go  beside,  or  transgress  those  rules? 

Besides  these  great  authorities,  there  have 
been  times,  when  parliaments  have  thought 
themselves  bound  by  the  common  rules  and 
proceedings  of  law,  and  parliaments  that  were 
very  tender  and  sensible  of  their  own  newer  in 
other  respects.  Not  to  mentiou  severaJ  ancient 
acts  of  reversal,  because  judgments  given  ia 
parliament  were  not  pronounced  according  to 
the  known  laws ;  there  is  the  act  for  the  at* 
tainder  of  the  earl  of  March,  because  he  hath 
been  instrumental  in  procuring  the  attainder  of 
another  lord,  under  pretence  of  a  letter,  which 
(the  record  expressly  says)  was  no  evidence. 
And  the  record  for  reversing  the  attainder  of 
Roger  Mortimer,  28  E.  3,  sirThoouks  Haxley* 
&c.  is  expressly  declared  to  be,  because  they 
were  attainted  contrary  to  the  good  laws  and 
customs  of  the  realm.  And  not  only  the  law* 
yers  and  the  histories  of  those  times  coodemn 
them  as  grossly  contrary  to  law  and  justice  ; 
but  the  Stat.  I  £.  6,  cap.  12,  is  directly  levelled 
at  them.  For  it  recites  that  those  proceedings 
were  terrible  and  extreme,  introduced  for  par- 
ticular policies  and  purposes ;  repeals  several 
statutes  that  had  been  enacted  in  tne  precedine 
reigns ;  and  that  there  might  be  no  more  sucn 
for  the  future,  reduces  all  treasons  to  tbe  an- 
cient standard  of  the  35  £.  S,  and  goes  ou  and 
enacts,  that  no  person  or  persons  (i,  e.  my 
lords,  as  1  humbly  apprehend,  no  manner  of 
persons,  in  no  manner  of  place,  court,  or  me- 
thod) shall  be  convicted  for  any  oflence  of 
treasons,  petit  treasons,  misprisions,  for  which 
the  offender  shall  in  any  wise  suffer  any  paioa 
of  death,  imprisonment,  loss  of  goods,  or  the 
like,  unless  accused  by  the  testimony  of  two 
lawful  and  sufficient  witnesses.  The  stat. 
5  E.  6,  cap.  11,  goes  furth^,  and  says,  there 
shall  not  only  be  two  witnesses,  but  those  two 
witnesses  shall  be  produced  in  person  before 
the  party,  and  shall  before  his  face  maintain 
and  avow  what  they  have  to  say.  The  worda 
of  Ibis  statute,  as  well  as  the  former,  are  as 
general  as  they  can  be,  without  any  exceptioa 
of  place  or  proceeding. 

But  notwithstanding  these  two  statutes,  there 
was  still  occasion  for  the  stat.  7  W.  3,  to  as- 
certain treasons,  and  to  regulate  the  method  of 
trials.  For  there  had  been  several  tender,  com- 
plaisaiit  laws  introduced  by  the  pretended  zeal 
of  ministers,  with  a  peculiar  eye  to  the  prince 
on  the  throne ;  which  though  others  could  not 
apprehend  the  justice- or  necessity  of,  yet  on 
these  laws  there  had  been  many  unreasonable 
penalties,  undue  and  irregular  prosecutions  in 
the  preceding  reigns,  and  which  sir  Jo.  Hawles' 
remarks  as  one  of  the  great  and  immediate 
causes  of  the  Revolution.  And  to  shew  the 
resentment  of  the  nation  on  these  proceedings^ 
they  were  all  reversed  by  particular  acts  of 
paruameati  and  to  prtTeat  the  same  for  the 


565]  and  others fjbr  a  Treasonable  Consptraci/.         A.  D,  17?S. 


[568 


liitare,  that  fi^lorious  statote  was  made  of  the 
7  W.  3,  cap.  3,  that  persons  accused  as  of- 
fenders should  he  justly  and  equally  tried,  and 
not  debarred  of  all  just  and  equal  means  for 
the  defence  of  their  innocency.  And  whoever 
casta  his  eye  over  the  preceding  trials,  will 
find  every  clanse  of  that  statute,  as  it  were,  a 
paitiGiilar  provision  against  the  mischiefs  that 
Dad  been,  and  to  prevent  the  like  for  the  time 
to  come. 

I  do  admit,  my  lords,  there  is  a  proviso  in 
the  end  of  that  statute,  that  it  shall  not  extend 
to  any  impeachments  or  prooeedinffs  in  par- 
liament, and  therefore  I  donH  mention  it  as  a 
rule  to  parliamentary  proceedings  iu  all  re- 
spects, as  it  is  to  inferior  courts :  hut  surely 
the  reason  and  justice  of  that  act  ought  to  be 
m  guide,  as  far  as  it  is  consistent  with  the 
natare  of  your  lordships'  proceedings.  And 
inasmuch  as  it  was  the  sense  of  the  whole  le- 
gislature, and  the  united  voice  of  the  nation  at 
that  time,  and  on  a  dear-bought  experience, 
it  is  surely  so  far  worthy  of  your  lordships' 
imitation.  It  can  never  be  consistent  with 
public  wisdom,  to  run  again  into  tlie  same  mis- 
chief from  which  we  are  so  happily  rescued,  or 
to  split  on  the  very  same  rocks,  on  which 
many  of  your  lordships'  noble  ancestors  have 
{terished. 

And  it  can  never  be  (with  submission  to  your 
lordships'  better  judgments)  a  natural  or  a  rea- 
sonable construction  of  that  proviso  to  enlarge 
the  proceedings  of  parliament,  or  to  give  a 
greater  latitude  than  ever  they  had  before. 
And  to  remind  your  lordships  how  the  usage  of 
psriiament  was,  preceding  this  statute,  1  need 
mention  but  two  or  three  instances  out  of 
many.  Lord  Delamere's  case  in  king  James's 
aime,*  1686,  where  there  was  one  positive  wit- 
ness and  a  strong  circumstantial  evidence ;  and 
yet  your  lordships'  predecessors  thought  that 
not  sufficient  to  find  him  guilty.  The  lord 
Stamford'a  case  in  the  very  same  year,  where 
there  was  also  one  witness,  and  strong  circum- 
stances ;  and  he  was  in  the  like  manner  ac- 
quitted.f  lu  the  case  of  the  earl  of  Pern- 
broke,  1677,  fur  blasphemy  and  abuse  of  the 
Sacrament,  your  lordships'  predecessors  de- 
clared, that  the  single  testimony  of  a  com- 
moner, though  on  oath,  was  no  sufficient  evi- 
dence  against  a  peer  denying  the  fact  upon  his 
booonr ;  and  upon  that  addressed  his  majesty 
tbit  lie  might  be  released  from  his  imprisoa- 
■sent-t 

And,  as  I  humbly  apprehend,  your  kwdahipa 
bave  thought  fit  to  admit  some  of  the  regnla- 
aioDS  of  that  act  into  your  proceedings,  such  of 
^lem  (as  I  before  said)  as  are  agreeable  and 
consistent  with  the  nature  of  your  proceedings. 
Your  lordships  have  been  pleased  to  allow 
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*  8ee  his  Case,  vol.  11,  p.  509. 

-|-  From  inspection  of  the  Lords'  Journals  in 
Hbe  teign  of  James  the  second,  I  am  inclined 
to  believe  that  no  trial  of  lord  Stanford  waa 
iMd. 
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counsel  to  a  prisoner  in  treason  to  speak  to 
matters  of  fact  as  well  as  law :  you  allow  a 
copy  of  the  charge  against  him  ;  you  require 
the  witness  for  liim  to  be  upon  oath,  as  well  as 
against  him ;  neither  will  your  lordships  admit 
evidence  of  a  fact  not  in  the  charge.  And 
surely,  my  lords,  there  is  as  much  reason,  and 
as  much  eouity  to  require  (as  that  statute  re- 
quires in  the  courts  below)  the  testimony  of 
two  lawful  and  sufficient  witnesses.  Nay,  my 
lords,  1  hope  the  reason  is  much  stronger,  be- 
cause (although  your  lordships  should  consider 
yoarselvesas  unrestrained  bv  the  stat.  7  Will.) 
yet  it  is  positively  required  by  both  the  statutes 
of  Ed.  6,  which  are  general  and  without  ex- 
ception, (as  I  before  observed)  and  because  it  is 
agreeable  to  the  usage  of  parliament  (as  I 
have  likewise  shewn)  from  that  time  even  down 
to  the  Stat.  7  Will.  And  if  your  lordships  are 
not  enlarged  by  the  atatute  of  king  William, 
and  the  statutes  of  Edward  6  are  still  laws, 
give  me  leave,  my  lords,  to  say,  it  can  never 
be  just  or  lawful  to  take  away  any  man's  life 
or  liberty  on  less  evidence  than  what  those 
statutes  require,  in  any  place,  or  by  any  me- 
thod whatsoever.  Because  I  am  taught  by 
casuists,  that  every  just  law  is  a  rule  of  con- 
science, whether  divine  or  human ;  and  no  man 
can  say  his  conscience  is  void  of  offence  towards 
God  or  man,  unless  he  acts  according  to  the 
laws  of  the  one  sort,  as  well  as  of  the  other. 

And  if  your  lordships  will  give  me  leave  to  step 
once  more  out  of  the  verge  of  my  own  profes- 
sion, I  will  Inention  a  won!  out  of  the  civil  law 
conformable  to  this:'  that  is  a  law,  my  lords,  in 
some  degree  received  by  all  nations,  as  a 
scheme  of  the  greatest  equity  and  justice.  Tbe 
number  of  witnesses  by  tba|k  law,  oufht  to  be  two 
at  least,  to  make  a  full  proof,  and  tree  from  all 
exceptions,  both  as  to  their  persons  and  to  their 
deposition.  The  testimony  of  a  single  witness 
is  of  no  validity,  unlesa  where  other  circum- 
stances concur ;  and  it  was  not  the  manner  of 
the  Romans  to  condemn  any  man,  before  that 
he,  which  is  accused,  have  bis  accusers  face  to 
face.  And  this,  my  lords,  is  not  only  tbe  dead 
letter  of  the  Code  and  tbe  Dig.  but  the  learned 
Groenw.  in  his  notes  upon  these  laws,  says,  It 
is  the  general  policy,  and  obtains  at  this  day  in 
most  parts  of  Uie  world.  I  do  own  that  there 
are  many  cases  that  happen  with  us  in  the 
courts  below,  where  the  testimony  of  two  wit- 
nesses is  not  required  ;  but  then,  my  lords,  it 
is  when  tbe  trial  is  by  jury,  that  is,  when  twelve 
men,  coming  from  the  party's  own  neighbour- 
hood, and  consequently  must  be  supposed  to 
know  something  of  the  fact,  upon  their  own 
knowledge  find  a  verdict  upon  their  oaths.  But- 
1  need  not  say,  that  even  in  a  trial  by  jury,  if  it 
is  a  case  of  nigh -treason,  like  this  now  before 
your  lordships,  there  must  be  two  witnesses^ 
and  nothing  less  can  warrant  the  verdict.  And 
surely,  my  lords,  it  is  a  practice  fouuded  on 
reason ;  not  because  this  or  that  law,  or  this  or 
that  court  requirea  it,  hut  because  it  is  absolute- 
ly necssaary  for  the  discovery  of  truth,  and  for 
the  fbrning  of  s  right  judgment,  whather  what 
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is  swore  be  true  or  falae.  One  wkaeis  may 
mistake,  or  be  perjured,  and  yet  happen  to  be 
coDsisient  with  himself;  but' when  Akere  are 
two  separately  examined,  the  truth  is  much 
more  easily  found  out  And  though  a  criminal 
may  n(»w  and  then  escape  for  want  of  such  a 
proof,  yet  that  would  be  a  far  less  evil,  than  to' 
trust  so  much,  in  cases  so  penal,  to  circum- 
stances and  presuniiption,  and  to  the  malice  and 
mistakes  of  one  person. 

But  if,  notwithstanding^  the  opinion  of  the 
greatest  lawyers  both  English  and  foreign,  your 
own  uniform  usage  and  resolution,  and  the  rea- 
son of  the  thing  itself,  your  lordships  are  re- 
solved, in  this  one  instance,  to  follow  every  one 
his  own  private  and  particular  conscience ;  let 
every  one  hearken  to  that  still  voice  within 
him,  with  an  honest  attention,  unto  those  secret 
whisperings,  with  temper  and  moderation. 
I^t  no  man  be  swayed  by  hopes,  oirer -ruled  by 
fears,  or  transported  by  zeal  beyond  the  bounds 
of  justice,  and  through  this  reverend  prelate's 
side  give  a  wound  to  himself  or  posterity, 
which  may  never  be  cured.  Consider,  my 
lords,  if  not  for  his,  yet  for  your  own  sakes,  the 
circumstances,  the  probabilities,*and  evidence  on 
both  sides,  with  an  unbiassed  conscience,  and 
by  the  measures  of  law  and  justice.  For 
though  some  proceedings  may  seem  convenient 
to  certain  times  and  occasions,  yet  unless  they 
agree  with  the  law,  with  reason,  and  with  jus- 
lice,  no  man  ought  to  think  he  has  any  power 
to  consent.  ' 

There  is  a  noble  instance  on  record  of  the 
lord  Digby,  and  worthy  of  every  one's  imita- 
tion. He  bad  been,  m  v  lords,  one  of  the  most 
violent  managers  in  the  impeachment  of  the 
lord  Strafford;*  and  yet  when  that  proceeding 
yvas  waved,  and  a  Bill  of  Attainder  brought 
in,  be  spoke  as  violently  against  it:  though  he 
was  still  of  opinion  (he  said)  that  that  lord  was 
the  same  dangerous  minister,  and  great  apos- 
tate to  the  oomroonwealth,  who  must  not  ex- 
Sect  to  be  pardoned  in  this  world  till  he  was 
ispatched  to  another;  yet  he  had  rather  lose 
his  hand  than  put  it  to  that  dispatch.  He  put 
them  in  mind  of  the  difierence  between  prose - 
cutora  and  judges,  and  how  unbecoming  that 
fervor  was  in  Uiem,  now  they  were  judges, 
which  perhaps  might  be  commendable  in  them 
as  prosecutors :  that  when  he  gave  hrs  consent 
to  the  accusation,  he  was  assured,  his  crimes 
would  have  heen  fully  and  legally  proved, 
w)iich  if  they  had,  he  could  have  condemned 
him  with  innocency,  as  he  had  prosecuted  him 
with  earnestness ;  but  as  the  case  then  appear- 
ed, no  man  could  satisfy  his  conscience  in  the 
doin^  of  it.  The  parliament,  it  is  true,  had  a 
judicial  and 'a  legisiatiye  capacity;  the  mea- 
sure of  theoncoughi  to  be  legally  iust,  the 
other  political  and  prudential:  but  these  two 
capacities  were  not  to  be  confounded  in  judg- 
ment;  they  were  not  to  piece  up  (says  he)  the 
want  of  legality  by  matters  of  convenience,  to 

*  See  the  Case  of  lord  Strafford,  in  toI.  S,  p. 
1^81,  of  this  Coltocaoiu 


the  ruin  of  a  m«i,  by  a  law  made  *  ex  posl» 
*  riori.* 

.    What  can  I  say  more  ?    For  it  most  appesr 
to  your  lordships  by  this  time»  that  this  prst- 
oeediog  is  contrary  to  the  fundamental  laws  of 
the  kingdom,  contrary  to  public  wisdom,  and 
unjust  in  iiself :  that  the  reasons  and  sogfes* 
tions  upon  which  it  is  grounded  have  not  been 
prored  witli  any  colour  of  legal  evidence,  or 
with  any  de^rree  of  proof  or  probability  which 
ought  to  satisfy  the  cobsclenee  of  an  honest, 
reasonable  man.    But  if  the  matters,  which  I 
have  humbly* laid  before  your  lordships,  have 
not  all  the  weight,  which  I  hope  they  have; 
or  if  L  hare  omitted  any  thing  that  is  material 
or  necessary  for  this  reverend  prelate's  defense^ 
your  lordships,  I  hope,  as  judges,  (and  eonse* 
quently  in  some  measure  of  counsel  for  the 
prisoner)  will,  from  your  own  observation,  sup» 
ply  it.    Or  if  I  have  laid  them  before  jpour 
lordships  in.  an  improper  light,  or  a  less  effec* 
tual  manner  than  others  might  have  done ;  yet 
the   case  itself  will  speak  better  and  more 
strongly  than  any  words  or  expressions  of  mine 
can  do.    It  is  the  cause,  the  fortune,  and  the 
liberty  of  a  most  reverend  and  learned  prelate^ 
who  IS  to  be  stripped  and  torn  from  those  dig- 
nities and   preferments  whicb  his  own  high 
merits  justly  called  him  to,  and  which  be  mif 
ever  since  adorned  with  the  greatest  lustre ; 
upon  what  slender  and  insufficient  grounds, 
your  lordships  have  already  beard,  and  I  was 
^oiog  to  sav,  witliout  precedent :  but  I  must 
own  therd  haTe  been  instancies  of  deprivat 
tion,   some  in  the  beginning  of  queen  Elir 
zabeth's   rdgn,   and  some   others  since  the 
Revolution.      But   yet   they   were  upon   a 
general  law,  then  in  being,  and  an  incapa* 
city   voluntarily  incurred  by  those  prelates^ 
aflcr  the  full  knowledge  and  publication  of 
those  laws,  by  refusing  to  give  that  security  to 
the  government,  which  at  those  times  was  ab* 
solutely  necessary.      And  though  they  were 
peremptory  in  the  last  degree,  and  their  ex- 
ample might   have   produced    worse  conse- 
quences than  it  did ;   yet  their    punishment 
went  no  further.    But  this  is  a  particular  law,  - 
to  be  introduced  for  this  particular  prelate^ 
subsequent  to  the  supposed  offence,  and ,  which 
is  not  thought  fit  to  he  enacted  as  a  law  for  any 
other  person  hereafter ;  and  I  wish,  my  lords, 
I  could  say,  this  act  went  no  further.    But  this 
reverend,  prelate  is  likewise  to  be  deprived,  not 
of  his  life,  indeed,  but  of  all  the  conveniences 
and  comforts  of  it,  of  the  commerce  of  his 
friends  and  relations,  and  of  ail  that  is  valuable 
to  an  Englishman.    He  is  to  be  doomed  to  the 
(BUtse  of  Cain,  and  to  be  turned  out  of  his  na- 
tive country,  full  of  age  and  infirmities,  to  the 
cruelty  of  strangers  and  foreigners,  and  even 
beyond  the  reach  of  his  majesty's  most  exten- 
sive goodness. 

But  if  your  lordships  should  pass  this  Bill, 
he  will  still  liave,  1  doubt  not,  the  peace  of  his 
own  mind,  and  this  .com&rtabm  refleotton, 
wiiich  no  man  can  take  from  him ;  that  he 
shares  the  fate  ^f  the  gi»ateffi.UMl  aioilJMQeit 
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fUtesmao  of  the  last  ceDUiry :  thoujgh  in  this  } 
instaoce  also  it  is  his  lordship^s  misfortuD^  to  | 
be  very  nmcfa  diatiogaished.  For  he»  tbouffh 
iDooeeBty  vaa  afraid  of  the  Yioleoee  of  the 
timca,  aod  withdrew  from  prosecution.  But 
this  reverend  t)relate  has  been  all  alpng  forth* 
conung,  and,  as  it  were,  fearful  of  nothing ; 
and,  oooscioas  of  nothing  but  his  own  inno* 
ceoGe,  has  sought  in  all  places  to  be  brought  to 
trial.  That  noble  lord's  crimes  (or  at  least  his 
accusatioo)  were  going  to  be  proved  in  a  proper 
parliamentarj  manner  by  numbers  of  persons: 
^ot  this  reverend  prelate  is  to  be  involved  by 
implications,  inferences,  constructions,  and  the 
coojectares  of  decypherers,  in  crimes  which  he 
la  here  ready  to  deny,  and  of  nrhich  no  man 
SM:cose8him. 

1  would  not  be  understood,  my  lords,  by 
mny  thing  I  have  offered  in  relation  to  the  par- 
licular  penalties,  as  if  I  thought  any  one  sug- 
gestion of  the  Bill  had  been  duly  proved,  so  as 
to  deserve  this  or  tliat  part  of  the  penalties ; 
though  I  must  say,  they  are  all  so  extraordi- 
nary in  their  uator^  as  to  deserve  your  lord- 
ships' aUention.    And  1  doubt  not  but  your 
lordships,  in  your  goodness,  will  consider  what 
SB  already  passed,  the  length  and  closeness  of 
the  imprisonment  which  this  reverend  prelate 
has  alr«idy  suffered  as  a  supposed  criminal. 
Prisons  betbre  conviction  are  only  for  the  safe 
custody  of  a  man,  and  not  for  punishment; 
but  his  imprisonment  has  not  been  so :    which 
(if  my  instructions  are  true)  haa  been  attended 
with  such  unlieard-of  barbarities,  and  such 
distinguishing  severities  as  are  a  shame  and  re- 
proach to  every  civilized  nation.    The  Case  of 
C^Iledge*  every  one  has  thought  hard  and  bar« 
tiaroas;   but  it  is  this  reverend  prelate's  mis- 
fortmie  to  be  distins uished  in  this  also,  ss  well 
as  in  every  thing  eke :    For  that  Case  was  be- 
fore the  law  allowed  counsel  or  solicitors  to  as- 
sist a  prisoner  in*  his  defence,-  but  now  they 
are  allowed  by  law,  and  were  actually  and 
duly  assigned  to  my  lord  bishop  ;  and  yet  part 
«f  bis  defence,  and  part  of  bis  evidence  torn 
and  taken  from  him.    So  that,  all  these  things 
considered,  his  lordship  ctfnnot  escape  without 
being  a  very  great  sufferer,  though  your  lord- 
ships should  utterly  reject  this  Bill. 

Your  lordships  will  also  consider  the  infir- 
mities of  body  under  which  that  great  and  no- 
ble mind  even  now  labours  before  you ;  which 
hawe  rendered  him  almost  uncapable  of  attend- 
ioff  his  defence.  Your  lordships  will  also  con- 
sider the  grief  and  vexation  it  must  be  to  ap- 
pear a^a  crimmal  before  this  honourable  House* 
where  he  has  so  long  sat  as  a  judge,  and  under 
the  suspicion  of  those  crimes  which  are  laid  to 
bis  charge;  and  how  grievous  it  is  tor  one  of 
lus  lordship's  cbaraoter  and  function,  to  be 
tasMi  with  breaches  of  his  duty  to  God  and 
floaa,  of  scandal  to  religion,  of  designs  ol'  over- 
ahrowing  cfaureh-  and  state,  in  favour  of  Po- 
ttery»  who  happens  to  be  the  only  clergyman 
Uk  fingland,  niat  ever  thonght  it  worth  his 
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while  to  draw  his  pen  in  defence  of  Martin 
Lqther,  the  great  instrument  of  our  reforma- 
tion from  Popery  ?  and  who  has  upon  all  other 
oocasions,  appeared  the  most  strenuous  as« 
sorter  of  it.  I  might  add  much  more  of  hia 
lordship's  personal  merits,  and  of  those  high 
abilities  so  eminently  oonapicuons  in  him; 
but  that  I  know  it  is  some  kind  of  violence 
to  his  lordship  to  hear  even  thus  ouich  men* 
tiooed. 

Yet  suffer  me  to  say,  that  if  these  sugges- 
tions should  be  carried  into  a  law,  without  any 
degree  of  evidence  or  probability,  bat  rather 
(as  your  lordships  wdl  immediately  hear) 
against  the  strongest  evidence  and  proba- 
bUitiea  that  are  possible  of  the  contrary:  I 
say,  if  this  Bill  should  pass  on  such  circum« 
stances,  whatever  the  present  age  may  think, 
his  case  will  be  a  standing  mark  of  reproacl^ 
to  it,  and  be  will  be  the  wonder  and  the  pity  of 
all  succeeding  generations. 

I  shall  add  to  your  lordships'  trouble  but  ona 
word  more  in  behalf  of  myself:  That  your 
lordships  will  pardon  any  warmth. of  temper, 
any  unguarded  word  or  expression  that  I  may 
have  b^n  guilty  of  in  the  course  of  this  long 
defence,  in  a  case,  which  every  Englishman 
naturally  considers  as  his  own,  and  therefora 
will,  in  some  measure,  warm  the  most  even 
temper.  And  that  this  learned  (and  whom  I 
will  now  call  innocent)  prekte,  will  accept 
those  little  services  I  have  been  able  to  per- 
form,  and  will  pardon  the  many  failings,  which. 
I  may  already  have  been  guilty  of,  in  his  ne- 
cessary and  most  just  defence. 


Then  the  Bishop's  coonsel  proceeded  with 
their  evidence. 

Among  which,  on  Hay  10th,  Erasmus  Lewis 
esq.  declaring,  **  That  he  was  employed  in  the 
secretary's  office ;  and  knew  one  Brocket,  who 
was  there  likewise  employed :" 

And  being  asked,  *<  What  he  knew  con- 
cerning the  skill  of  the  said  Brocket,  in  coun- 
terfeiting hands?" 

The  Uoosetook  into  consideration,  *<  Whe- 
ther the  said  question  was  proper  to  be  answer^ 
ed  by  a  person  who  has  beta  employed  in  the 
secretary's  office."    And  after  debate. 

It  was  resolved,  that  thb  House  does  not 
think  it  proper  to  suffer  Erasmus  Lewis,  esq. 
to  be  examined  touching  any  transaction  any 
wKy  relating  to  the  government,  which  cama 
to  his  knowledge  by  reason  of  his  being  em- 
ployed in  the  secretary's  office. 

Mr.  Johnson  and  Mr.  Atkins  bdng  severaOy 
exammed,  tonching  the  counterfeiting  of  seals. 

And  the  former,  being  shewed  the  seals  on 
both  letters  found  in  the  Buhop's  custody,  was 
enquired  of,  <*  Whether  the  impressions  wera 
made  by  the  same  seal?"  and  farther,  **  Whe- 
ther, if  the  impression  of  a  seal  was  taken*  ia 
wax,  and  then  broken,  it  were  poasible  after- 
wuda  to  take,  irom  that  impression,  an  entiro 
impression,  which  should  exactly  rssamblt 
that  impKiaonheibre  it  was  broke  i'\  : 
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And  the  Bishop  being  dineded  to  appoint  a 
penoD  to  toke  the  said  impressions ;  he  named 
Mr. «-»— Gardiner,  who,  with  Mr.  John  VYheake 
and  Mr.  Charles  Reynell,  two  of  the  clerks  of 
this  House,  were  sworn  to  secrecy,  as  directed : 
and  withdrew  accordinglj. 

And  l)eing  returned,  delivered  in  the  imprea- 
sions,  and  also  the  papers,  sealed  up,  with  the 
numbers  referring  to  the  said  impressions  en- 
closed ;  which  according  to  the  order  of  the 
House,  were  taken. 

And  Mr.  Rollis  was  called  in ;  and  the  said 
impressions  were  put  into  his  hands,  to  make 
the  best  judgment  thereupon  he  could. 

Then  Samuel  Stean,  Susan  Harvey,  Sarah 
Jones,  and  Thomas  Frandeo,  servants  to  the 
bishop  of  Uochester,  were  severally  sworn,  and 
exammed,  touching  the  times  when  the  Bifthoj^ 
was  in  town,  or  in  the  country  ;  or  of  his  lady's 
sickness  and  death  ;  and  his  illness  of  the  gout ; 
and  what  persons  had  visited  or  resorted  to  his 
lordship  the  last  summer,  before  he  was  taken 
into  custody. 

And  the  counsel  for  the  Bishop  offering  to 
read  the  deposition  of  John  Lawson,  out  of  the 
Appendix  to  the  printed  Report  of  the  com- 
mittee of  Commons : 

And  the  same  being  objected  to  by  the  coun- 
sel for  the  Bill  as  foreign  to  the  matter  laid 
before  the  House : 

But  being  innsteil  on  by  the  Bishop  and  hia 
counsel ;  after  debate,  it  was  aj^reed,  that  the 
Counsel  and  Bishop  be  called  m  again ;  and 
aci]uainted,  **  That  they  were  not  to  read  the 
said  deposition." 

And  the  counsel  and  Bishop  were  called  ia 
again,  and  aoquaiated  therewith. 

The  Bishop  mentioned  certain  avocations 
Vhich  took  up  his  time ;  and  offered  to  bring 
proof  thereof,  if  the  House  should  think  it 
proper. 

But  the  same  not  being  thought  material ; 
his  lordship  called  Mr.  Pope^  to  give  an  account 
how  he  employed  his  time;  and  where  he 
used  constantly  to  find  his  lordship  when  he 
visited  him ;  and  iu  regard  of  the  great  in- 
timacy there  vras  between  them,  **  Wnether  he 
suspected  the  Bishop  was  engaged  in  such 
matters  as  were  laid  to  his  chaige  ?" 

And  he  was  examined  upon  oath.* 

Then  Mr.  Rollis  the  engraver  was  called  in  ; 

*  "  In  1733,  while  Pope  was  engaged  in  tbia 
new  version  (the  Odyssey,)  he  api^eared  before 
the  Lorda  at  the  memorable  trial  of  Bishop 
Atterbury,  with  whom  he  had  lived  in  great 
familiarity,  and  frequent  correspondence.  At- 
terbury  had  honestly  recommended  to  him  the 
study  of  the  Popish  controversy,  in  hope  of 
his  converswn ;  to  which  Pope  answered  in  e 
manner  that  cannot  mnch  recommend  his 
principles,  or  his  judgment.  In  questions  and 
projects  of  learning,  they  agreed  better.  He 
was  called  at  the  trial  to  give  an  account  of 
Atterbnry's  domestic  life,  and  private  employ- 
ment, that  it  might  appear  bow  little  time 
ha  bad  left  &r  ptots.    Pope  had  but  few  words 
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The  counsel  fop  the  Bishop  then  called  Mr. 
Rollis,  who  was  formerly  produced  by  the 
counsel  for  the  Bill. 

And  several  impressions  of  a  seal  or  seals 
were  put  into  his  hand,  to  try  his  skill. 

But  a  doubt  arising,  as  to  the  method  of  put- 
ting this  matter  to  a  proper  trial ;     . 

A  motion  was  made,  **  That  this  House  doth 
not  think  it  just,  that  the  witoess  produced  at 
the  bar  should  be  examined  upon  any  impres- 
sions, hut  sucli  as  shall  be  made,  and  in  such 
manner  as  shall  be  directed  by  the  House.*' 
And  a  question  being  stated  tliereupon  ? 
After  debate ; 

The  previous  question  was  put,  "  Whether 
that  question  shall  be  now  put  ?" — It  was  re- 
eolved  in  the  affirmative. 

'<  Dissentient.  •— —  Scarsdale,  Strafford, 
Brooke,  Poulett,  Craven,  Uxbridge, 
Halisbury^  Litchfield,  An^esey,  Bruce, 
Gower,  Cardigan,  Aylestord,  Montjoy, 
Cdiinptori,  Trevor,  Foley,  Pomfret, 
Hay,  Ashbumham,  Cowppr,  Batliorst, 
Denbigh,  Willoughby  de  Broke,  Fran. 
Ceslriens',  Exeter,  Northampton,  Dart^ 
mouth,  Biogley.'' 

Then  the  main  question  was  put,  *<  That 
this  House  doth  not  think  it  just,  tnat  the  wit- 
ness produced,  at  the  bar  should  be  examined 
upon  any  impressions,  but  such  as  shall  be 
made,  and  in  such  manner  as  shall  be  directed, 
by  the  House."— It  was  resolved  in  the  affir- 
mative. 

'« Dissentient..^ — Scarsdale,  Strafford,  Cra- 
ven, Cowper,  Pomfret,  Bathurst, 
Brooke,  Ashburnham,  Denbigh,  Foley, 
Fran.  Cestriens',  Coropton,  Trevor, 
Wiltooghby  de  Broke,  Exeter,  Montjoy, 
Dartmouth,  Norlharopton,  Aylestord, 
Oowcr,  Poulett,  Bingley,  Hay,  Ux- 
bridge." 

The  counsel  and  Bishop  were  called  in 
again,  and  acquainted  with  the  said  resolution. 

And  the  counsel  against  the  Bill  desiring  to 
knowii^  what  manner  llie  House  will  direct 
the  examination  to  be  made : 

It  is  ordered,  Tiiat  twoof  the  clerks  do  forth- 
with withdraw ;  and  that  a  person,  to  be  ap- 
pointed by  the  Bishop,  do,  in  their  presence, 
from  one  or  more  seal  or  seals,  such  as  be  shall 
think  fit,  take  impressions  in  wax,  of  one  or 
more*  sorts,  to  be  provided  by  the  clerks ; 
lhat>  Uie  impressions  be  numbered ;  and  that 
the  clerks  write  down  in  paper,  from  what 
seal,  and  in  what  manner,  every  impression 
was  taken,  and  deliver  such  oaper  in  at  the 
table,  sealed  up  ;  making  oatn  that  the  same 
is  true ;  and  that  the  seal,  or  seals,  from  which 
such  impressions  shall  be  made,  shall  be  de- 
tfttoed  by  one  of  the  clerks,  till  called  for  by  the 
House  ;  and  that  the  clerks,  and  the  pei'son  so 
to  iik'  appointed  by  the  prisoner,  be  sworn  to 
secrecy,  and  not  to  disclose  to  any  person  what- 
soever any  tiling  which  shall  pass  inthattran* 
sactiun,  till  after  the  paper  so  delirered  in  shall 
be  opened. 
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and  acquainted  the  House,  **  That  be  had 
viewed  the  impreasioDs  of  seals  before  deliTered 
to  him  in  tbe  House,  and  conceived  they  were 
talren  from  two  cast  seals  from  one  original." 

And  tbe  {lapers,  deliverei!  in  sealed  up,  beinfr 
opened  and  read;  it  appeared  that  be  bad 
formed  a  right  judgmen t  tnereon« 

On  May  tbe  11th,  tbe  avideDoe  for  the 
Bishop  being  concluded, 

Sir  Constantine  F/upp$  made  a  short  recapi- 
tulation of  tbe  eridence,  as  follows : 

My  lords ;  we  have  done  with  our  evidence; 
and  nope  we  have  fully  answered  every  part 
of  the  charg:e  contained  in  the  Bill,  and  appre- 
hend there  is  no  one  circumstance  left  un- 
answered. Particularly,  that  we  have  totally 
destroyed  the  credit  or  Neynoe's  bearsaj  evi* 
dence :  For  when  the  improbabilities,  mcon- 
sistencie^  and  contradictions  of  his  examina- 
tions are  considered,  and  the  testimony  of  the 
witnesses  is  duly  weighed ;  no  person  can  give 
the  least  credit  to  what  he  bath  said,  without 
offering  tbe  greatest  violence  to  bis  reason. 

And  it  is  wonderful,  that  the  counsel  for  the 
BiH  should  insist  be  should  be  credited  in  any 
thing:  When  we  have  proved,  be  had  tbe  con- 
fidence to  declare,  that  a  right  honourable 
person  had  endeavoured  to  persuade  bim  to  ac- 
cuse persons  of  quality  of  things  be  knew  no- 
thing of. 

Hath  be  not  said  that,  when  he  was  to  be 
examined,  that  right  honourable  person  had 
bim  first  in  private,  and  told  bim,  what  ques- 
tions would  be  asked  biro,  and  what  answers 
be  should  give  ?  Did  be  not  say,  that  tbe  very 
same  ^Ueman  gave  him  five  questions  or 
enqoines,  and  told  him  what  be  should  reply  to 
each  of  them  T  Hath  be  not  said,  that  refusing 
to  give  evidence,  be  was  threatened  with  New- 
gate ;  and  that  tlierenpon  he  gave  them  infor- 
mations against  my  Lord  Bishop  snd  others  ; 
Nay,  had  be  not  the  impndence  to  say,  that  the 
same  right  honourable  person  offered  him 
12,000/.  500/.  per  annum,  and  a  place,  to  accuse 
tbe  protesting  lords,  tbe  earl  of  Orrery,  and 
this  reverend  prelate  ?  And  that  being  asked, 
whether  be  knew  anything  of  the  plot;  He 
swore  No,  nor  any  body  else ;  bot  that  he 
knew  of  two  other  plots,  viz.  One  of  Mr.  Wal- 
pole  against  the  protesting  lords,  the  other  of 
bimself  upon  Mr.  Walpole,  to  get  2,000/.  of 
bim.  Nay,  it  is  proved  be  declared  that  the 
same  gentleman  pressed  bini  so  bard  to  accuse 
some  persons,  that  be  had  it  once  in  his  mind 
Co   take   up  that  right  honourable  person's 

to  utter,  and  in  those  few  he  made  several 
blunders. 

**  His  letters  to  Atterbury  express  the  utmost 
esteem,  tenderness,  and  gratitude;  perhaps, 
•ays  be,  **  it  is  not  only  in  this  world  that  I 
may  have  caose  to  remember  tbe  bishop  of 
Rochester.''  At  their  last  interview  in  the 
Tower,  Atterbury  presented  him  with  a  Bible." 
— Johosoo's  Life  of  Pope.  SeCi  too,  New^Parl. 
Biil.  TOl.  Bf  p.  $67,  et  §eq. 


•  sword,  and  run  him  through  with  it ;  and  soi 
make  an  end  of  tbe  plot. 

These  are  things  which  have  been  proved 
upon  Nevnoe :  And  all  these  things  being  con- 
sidered, 1  believe  the  counsel  for  the  Bill  will 
-  readily  agree  with  me,  that  no  credit  ought  to 
be  given  to  one  word  he  has  said :  Ana  if  his 
evidence  be  laid  aside,  the  greatest  part  of  the 
charge  against  my  Lord  Bishop  iails  to  tbe 
ground. 

My  lords,  tbe  evidence  Mr.  Lewis  gave  was 
very  material.  For  be  shewed  your  lordships, 
that  Brockett,  who  was  of  tbe  post  office,  was 
so  skilful  in  counterfeitiug  hands  and  seals,  that 
he  wrote  tbe  superscription  of  a  letter,  and  took 
tbe  impression  of  a  seal,  and  sealed  it  again ; 
and  did  it  so  well,  and  gave  it  such  a  lustre, 
that  Mr.  Lewis  could  not  distinguish  it  from 
tbe  original. 

The  engravers  likewise  said,  they  could  take 
off  tbe  impressions  of  seals  so  well,  that  they 
could  not  be  distinguished :  Nay,  though  the 
wax  were  broken,  yet  if  no  part  of  tbe  wax 
were  lost,  it  might  be  done. 

Your  lordships  observe  bow  the  engravers 
themselves  were  mistaken  in  relation  to  some 
impressions,  which  were  produced  to  them  ; 
And  you  farther  oliserve,  that  the  seal  in  quea* 
tiou  was  a  Cicero's  head,  which  all  the  en« 
gravers  agree  to  be  a  very  common  one;  and 
they  bad  many  of  them  I  So  that  no  objection 
can  be  made  against  my  lord  on  account  of 
that  seal.  Nay,  one  of  the  engravers  said,  it 
appeared  to  bim  that  tbe  seals  of  the  two  letters 
were  not  the  same.  As  to  the  dog,  there  is  Mr. 
Crawford's  certificate,  and  Birmingham's  affi.* 
davit. 

As  to  Mrs.  Barnes's  evidence,  she  hath 
found  out  now,  that  there  were  two  dogs,  though 
nobody  else  ever  heard  of  two.  She  said,  the 
first  was  for  the  bishop  of  Rochester.  Now  it 
is  plain,  tbe  first  was  sent  in  March  ;  and  it 
was  his  leg  that  was  broken :  And  Birmingham 
swears,  and  Mr.  Kelly  solemnly  affirms,  that  it 
was  for  Mrs.  Barnes,  and  not  for  the  Bishop. 

As  to  the  three  letters  of  the  20tb  of  April, 
we  have  proved  it  impossible  that  the  Bishop 
shonid  write,  or  dictate  those  letters  to  Mr. 
Kelly.  And  your  lordships  take  notice,  how 
the  butler  came  to  observe  these  letters  could 
not  be  written  by  the  ^ishop ;  and  the  servants^ 
though  under  confinement,  and  not  permitted 
to  see  any  body,  agree  in  their  evidence. 
There  is  Gordon's  affidavit  that  he  never  had 
such  a  pacquet:  And  James  Talbot  was  here 
in  town  the  29th  of  April. 

Thus,  your  lordships  observe  that  a  Bill  of 
the  most  extraordinary  nature  that  ever  was 
seen,  hath  been  supported  by  tbe  most  extra- 
ordinary evidence  that  ever  was  heard :  And 
we  hope,  we  have  set  tbe  dark  passages,  of 
which  tbe  charge  is  compounded,  in  such  a 
light,  that  every  one  may  plainly  see  the  right 
reverend  prelate  is  not  guilty  of  any  one  of« 
fence  charged  against  htm. 

Mr.  Wynne  spoke  next.    My  lords  i  I  tbiU 
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beg  yoar  patience  to  close  our  defence  wUb  an 
observation  or  two  on  the  evidence  that  has 
been  g^ven  bv  my  Lord  Bishop :  and  I  need 
take  up  the  lest  of  your  lordships'  time,  be- 
cause our  witnesses  hare  fully  answered  all  T 
opened,  and  in  many  things  hare  exceeded  my 
instructions. 

And  for  your  lordshins'  clearer  apprehension 
of  so  many  various  aua  perplexed  fads,  I  shall 
just  recapitulate  what  i  humbly  conceive  to 
have  been  the  substance  of  the  charge  against 
my  Lord  Bishon,  and,  as  briefly  as  I  can,  state 
the  evidence,  wnich  we  have  prod  need  in  order 
to  falsify  and  disprove  it. 

The  first  and  chief  accusation  against  his 
lordship  was  founded  on  the  informations  of 
Philip  Neynoe,  and  therefore  the  first  part  of 
our  proof  was  as  lo  his  credit.  Your  lordshios, 
I  doubt  not,  remember  the  purport  of  his  m- 
ibrmation  read  against  us,  and  the  many  gross 
absurdities  and  inconsistencies  in  his  other  in- 
formation read  by  us ;  and  likewise  how  fully 
they  have  been  all  disproved,  and  the  credit  of 
them  entirely  blasted,  even  from  Neynoe's  own 
confession,  several  times  repeated,  and  con- 
firmed by  three  unexceptionable  witnesses. 

Your  lordships  have  fully  heard  of  the  ter- 
rors and  apprebensions  be  was  continually 
under;  because  ^as  he  himself  expressed  it) 
he  had  given  false  informations  against  this 
i^everend  prelate,  and  so  many  other  innocent 
persons.  Your  lordships  have  heard  the  in- 
ducements he  had  to  sxre  those  informations, 
and  how  often  he  had  declared  his  intentions  to 
escape,  in  order  to  avoid  the  punishment  which 
be  apprehended  most  justly  due  to  him,  because 
be  could  not  make  out  the  truth  of  them. 

Two  of  those  witnesses  (Bingley  and  8keen) 
are  still  in  custody,  and  destitute  almost  of  all 
the  necessaries  of  life :  1  say,  my  lords,  they 
mre  still  in  close  and  strict  custody,  and  conse- 
quently there  could  have  been  no  opportunity 
to  lead  or  instruct  them  in  what  tliey  shouul 
Bay,  or  so  much  as  to  be  apprised  before- hand 
(wnich  surely  would  have  been  a  reasonable 
liberty)  whetner  they  could  say  any  thing  ma- 
terial or  not ;  and  we  are  only  beholden  to  those 
lights,  which  the  Report  of  that  honourable 
committee  has  afforded  us :  And  all  three  of 
these*  witnesses  utterly  unknown  to  my  Lord 
Bishop  both  in  person  and  reputation,  as  well 
as  his  lordship  is  unknown  to  them.  They 
bave  not  conversed  together  for  several  months, 
but  yet  are  perfectly  consistent  with  themselves, 
and  entirely  supported  and  confirmed  by  each 
other.  And  all  three  declare,  they  had  very 
early  told,  and  frequently  repeated  this  account 
of  Neynoe  to  their  fellow  prisoners  and  ac- 
quaintance, as  long  as  they  were  permitted  to 
have  access  to  them.  Mr.Skeen  being  asked 
in  relation  to  the  discourse  between  bira  and 
oaptain  Fancier,  as  in  the  printed  deposition  of 
Fancier,  A  pp.  D.  1,  has  denied  on  his  oath 
every  word  of  it  He  says,  indeed,  that  cap- 
tain Fancier  used  all  bis  endeavours  by  treats 
and  entertainments  to  induce  him  to  support 
tbii  inibrmatioD  ;  but  that  he  never  gave  him, 


nor  coald  give  him  grounds  to  say  any  such 
thing  of  him. 

We  have  shewn  your  lordships,  that  Mr. 
Stewart  in  particular  was  so  far  from  patching 
up,  or  contriving^  evidence  (as  was  objected  to 
him  by  the  counsel  for  the  Bill)  after  be  had 
seen  the  RepMand  Appendix,  that  he  had 
ff iven  tbia  whole  account  to  several  persona  long 
before.  For  he  says,  the  thin^  which  Nevnoe 
told  him  were  so  surprizing,  that  he  could  not 
stifie  them  in  his  own  breast  Though  you^ 
lordships,  t  doubt  not,  observed  with  what 
difficulty  and  modesty  he  was  brought  to  speak 
out  in  this  public  manner",  where  bis  evidence 
seemed  to  reflect  on  a  great  and  honourabla 
person. 

Two  of  these  persons  bave  likewise  been  pro* 
doced  to  your  lordships.  To  one  of  whom 
(Mr.  Gordon)  he  told  these  matters  some  days 
even  befbre  Neynoe's  death ;  and  to  Inr, 
Kynaston  some  considerable  time  before  the 
meeting  of  the  parliament:  and  we  could  have 
called  others  to  the  same  purpose,  but  that  we( 
were  unwilling  to  give  your  lordships  further' 
trouble  in  a  matter  which  already  had,  as  we 
tfaonght,  the  fullest,  the  most  satisfactory,  and 
consistent  evidence  that  could  be. 

The  second  head  of  accusation  against  this 
I'everend  prelate,  was  upon  account  of  the  three 
letters  of  the  20th  of  April.  The  two  first  we 
before  observed  to  your  lordships  not  to  be  cri- 
minal, if  really  designed  for,  and  addressed  to 
the  persons  supposed.  The  third  we  have 
likewise  shewn  by  various  circumstances  and 
reasoniogs,  could  not  possibly  be  addressed  to 
the  Pretender,  whoerer  wrote  it,  or  whomso- 
ever else  it  might  be  wrote  to. 

And  the  evidence  offered  to  prove  them  to 
have  been  dictated  or  wrote  by  my  Lord  Bi- 
shop, was  first  by  the  subscription  of  the  com- 
mon name  of  Jones,  which  they  would  have  to 
denote  his  lordship.  As  to  this,  I  doubt  not^ 
your  lordships  remember,  that  even  in  the  cy- 
phers and  letters  that  have  been  read,  the  name 
of  Jones  is  manifestly  applied  (as  the  commit- 
tee themselves  have  observed)  to  many  difie- 
rent  persons ;  sometimes  to  one,  and  sometimes 
to  another,  as  the  circumstances  there  men- 
tioned seemed  to  give  occasion ;  but  cannot 
once  in  any  place,  with  reason  or  justice,  be 
applied  to  my  Lord  Bishop.      » 

The  next  proof  that  has  been  oflbred  to  your 
lordships,  to  prove  these  leUers  to  have  oeen 
dictated  or  wrote  by  the  Bishop's  privity,  is, 
from  the  iH  state  of  health,  the  death  of  his 
lady,  and  the  present  of  a  dog ;  circunistancds 
which,  they  say,  are  applicable  to  the  Bishop, 
and  to  him  only.  ' 

That  his  lordship  did  not,  nor  could  poasiblT* 
Write  or  dictate  these  three  letters,  we  bave 
laid  befbre  your  lordships  such  a  proof,  as  the' 
like  hardly  ever  was  before :  and  it  is  impossi- 
ble, in  my  humble  apprehension,  for  a  negative 
to  be  more  fully  proved  in  any  case,  i  our 
lordships  have  neard  the  great  weakness  an«f 
inability  of  tbi»  reverend  prelate  at  that  rery' 
time  for  all  maaner  of  bnainesi  and  conrena* 
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tioD.  No  lets  tbao  six,  if  not  seTen  of  bis  ser- 
TADts,  bsTe  spoken  fully  and  positively  to  it, 
Hwt  his  lordship  was  not  able,  witbont  'their 
belji,  to  stir,  tarn  in  his  bed,  or  even  to  perfbrnoi 
the  commoii  add  ordinary  offices  of  life.  One 
would  tbtnk,  my  lord's,  such  melancholy  cir- 
^olstances,  in  themselves,  sufficient  to  guard 
oiy  fnan  from  suspicion. 

But  tbe  witnesses  haVe  ffone  much  farther ; 
lor  they  have  told  your  loraiBbips,  that  no  stran- 
ger approached  the  Bishop's  room  all  that  time ; 
nor  bad  any  one  been,  for  a  considerable  time 
belbre  and  after  the  20th  of  April,  under  his 
roof.  Even  some  of  those  persons  that  usually 
were  with  mv  Lord  Bishop  at  other  times  (as 
his  son,  his  chaplain,  and  his  son's  tutor^  hap- 
pened then  all  to  be  absent  at  the  election  of 
Westminster  scbool. 

One  of  those  servants,  who  happens  to  be  a 
prisoner  with  his  fordship  in  the  Tower,  being 


asked,  whether  my  Lord  Bishop  bad  not  put 
him  in  mind  of  these   circumstances  ?    told 


jour  lordships,  that  it  was  entirely  his  own  re- 
eollection,  by  casually  taking  up  the  Report, 
iAer  my  Lord  Bishop  was  gonfe  to  bed,  and 
dipping  on  that  part  or  it,  in  which  bis  lordship 
fo  charged  with  having  writ  these  three  letters. 
Upon  which,  the  next  day  (he  said),  talking  to 
his  fellow-Kervant,  and  he  agreeing  to  tbe  ^ery 
iame  circumstances,  they  acouainted  the  Bi- 
ibip  with  what  they  had  read,  and  how  they 
^old,  from  their  own  knowledge  and  remem- 
hrance,  falsify  and  disprove  that  circumstance. 

1  must  likewise  crave  leave  to  observe  to 
your  lordships,  that  four  or  five  of  these 
servants,  that  hare  spoke  to  these  particu- 
lar facts  and  times,  are  still  in  custody,  under 
Separate  messengers,  without  any  opportunity 
to  converse  together,  and  were  harclly  to  be 
fonnd  by  mv  Lord  Bishop,  when  he  had  need 
of  their  evidence ;  and  yet  every  one  of  them 
have  been  perfectly  consistent  ^ith  them- 
idves,  and  one  with  the  other^  and  all  equally 
|N>6itive. 

Tbe  fiishpp's  coacbman,  yonr  lordships,  I 
doubt  not,  remember,  though  now  under  ano- 
ther influence,  and  called  as  witness  against  his 
master,  confirmed  what  they  said,  and  was  as 
positive  and  peremptory  in  bis  testimony  con- 
cerning this  matter,  as  far  as  the  nature  of  his 
cmpk>yment  gave  him  an  opportunity  to  make 
socii  observations.  And  upon  the  whole,  I 
may  now,  with  more  reason,  and  wi^h  greater 
ooBfidence,  rebeat  my  former  assertion,  that  it 
u  imposnble  ror  them  even  to  devise  or  frame 
any  scheme,  to  prove  his  lordship  to  have 
wrote  or  dictated  these  three  letters,  but  what 
will  be  actually  disproved  and  falsified  by  some 
part  of  tbe  evidence. 

Another  reason,  by  which  it  is  proved  that 
hiB  lordshi]^  wrote  these  three  letters,  was,  from 
the  subscription  of  the  number  1878,  to  tbe 
letter  addressed  to  Jackson.  Which  number 
Mr.  Willes  (a  decipherer)  says,  denote  the 
proper  name  or  titte  of  a  person  beginning  with 
the  letter  R.  Tbe  little  time  we  have  bad  to 
•nqmre  into  tbifl  assertion,  and  yonr  lordships 
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not  permitting  some  questions  put  by  us  to  thd 
decvpherer  to  be  answered,  will  not  enable  utf 
flatly  to  disprove  It.  But,  with  submission  to 
your  lordships,  it  seems  impossible  to  affirm 
even  thus  much  with  any  degree  of  certainty, 
and  it  must  be  (as  I  before  observed  to  yonr 
lordships)  matter  of  conjecture  only ;  and  it 
appears  manifestly  to  your  lordships,  by  seve- 
ral passages  occurring  up  and  down  in  this  cor* 
respondeuce,  not  yet  decypberfed,  that  either 
the  art  is  not  so  infallible,  or  that  Mr.  Willes  is 
not  so  great  an  artist  as  he  pretends  to  be. 

But,  my  lords,  admitting  such  a  number  iti 
this  cypher  does  really  denote  a  person's  namei 
or  title,  beginning  with  -the  letter  R,  what  a 
strange  and  uncertain  proof  is  that,  to  fix  a 
charge  of  high  treason  on  the  Bishop,  wheil 
there  are  other  persons'  names  and  titles  found 
like  his,  and  many  others  which  besin  with  the 
rery  same  letter ;  and  this  not  tone  admitted 
as  evidence  in  a  minute  or  inconsiderable  cir- 
cumstance, bat  in  the  very  gist  of  the  supposed 
offence,  in  the  principal  foundation  ot  the 
charge,  in  the  only  letter  that  is  criminal; 
and,  which  is  to  magnify  and  improve  tbe  rest^ 
.into  high  treason  f 

Another  way  of  proving  ttl6s6  letters  to  havd 
been  dictated  by  the  Bishop  was,  because  ano- 
ther, suppoflied  to  be  an  answer  to  this,  men- 
tions the  present  of  a  dog.  I  need  not  here  re- 
peat what  Mr.  Kelly  himself  has  constantly 
said  in  his  examination,  because  your  lordships; 
I  cloubinot,  remembef'  what  Mrs.  Barnes  said  ; 
that  Mr.  Kelly  indeed  sometimes  told  her  of 
another  dog  that  was  for  the  Bishop,  but  that 
she  always  apprehended  that  dog,  which  she 
bad  in  her  possession,  was  designed  for  her^^ 
and  never  heard  of  any  other  dog  that  did  come 
from  France:  she  owns,  that  she  never  re- 
ceived any  one  message  from  the  Bishop  about 
it,  but  stiU  kept  it,  when  it  was  recovered,  as 
her  own,  as  long  as  it  lived ;  and  though  big 
lordship  never  bad,  nor  loved  a  dog  in  his  Ufe^ 
yet  it  would  have  been  natural,  and  good  man- 
ners to  the  person  thaf  sent  it,  especially  if  so 
considerable  a  person  as  is  supposed,  to  have 
made  now  and  then  some  little  enouiry  about 
it,  if  my  Lord  Bishop  had  really  known  any 
thing  of  the  dog. 

But  we  have  shewn  vonr  lordships  by  the 
solemn  attestation  of  Mr.  Birmingham,  the 
French  surgeon,  that  he  was  the  person  who 
gave  this  dog  (in  March  2S,)  to  Mr.  Kelly  for 
madam  Barnes,  of  whom  be  had  received  civi- 
lities in  London,  and  for  no  other  person,  nor 
with  any  other  intent,  fie  likewise  says,  that 
he  never  received  any  such  thing  as  a  dog,  or 
message  from  lord  Marr,  (as  alleged  in  the  Re^ 

Sort)  never  bad  any  the  least  thought  of  the 
ishop  of  Rocbefiter,  or  his  lady,  much  less  o^ 
making  either  the  one  or  the  other  (to  both  of 
which  ne  was  mterly  unknown)  any  such  pre- 
sent 

Yoor  lordships  observe  this  to  have  been  a 
solemn  notarial  act  upon  oath,  of  a  person  not 
only  reputed,  but  attested  likewise  by  the  lord 
of  the  seigneury,  to  have  been  a  legal  notary^ 
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and  to  have  czercMed  his  office  as  such  for 
lome  time.  That  the  testimony  of  such  a  per- 
son beyond  sea  is  a  food  and  unexceptionable 
C[>f  m  every  case,  I  need  not  say ;  sr  that  it 
been  often  allowed  here,  where  no  other  is 
to  be  had,  nor  any  other*  method  to  have  the 
benefit' of  a  man's  testimony  that  is  beyond 
aea.  And  our  witness  has  told  vonr  lordships 
that  he  has  frequently  translated  such  instru- 
ments :  that  he  believes  it  to  be  the  notary's 
hand- writing,  and  the  public  seal  of  his  office. 
1  need  not,  my  lords  liavesaid  thus  much  ;  for 
in  all  events  it  must  sorely  have  been  of  more 
weight  in  your  lordships'  judgments,  than  the 
extract  of  an  information  given  by  a  person  in- 
famous in  his  character,  absurd  and  inconsis- 
tent in  all  he  said,  and  without  being  signed  or 
sworn  to,  even  by  that  person. 

But  yet  this  affidavit  of  Mr.  Birmingham 
has  the  more  credit,  because  his  majesty's  own 
resident  at  Paris  (Mr.  Crawford)  has  been 
pleased  to  examine  him  about  this  matter, 
(being  employed  by  him  in  his  profession  as 
a  surgeon),  and  he  has  confirmed  the  same  ao* 
count  to  him,  which  has  been  likewise  trans- 
mitted, aud  read  to  your  lordships. 

Another  way  of  proving  my  Lord  Bishop 
to  have  been  concerned  in  these  letters,  was 
from  the  hand- writing,  which  is  supposed  to 
have  been  Kelly's,  and  he  is  supposed  to  have 
been  his  lordship's  secretary  in  these  matters. 
But  both  these  allegations  we  think,  with  sub- 
mission to  your  lordships,  are  still  utterly  des- 
titute of  any  proper  or  satisfactory  proof; 

1  before  observed  to  your  lordships,  that  the 
first  time  the  clerks  of  the  post-office  have 
made  any  depontion  about  the  similitude  of  the 
liand -writing,  was  four  and  eight  months  after 
they  had  seen  the  original  letters ;  which  is  a 
little  of  the  latest  so  exactly  to  remember  all  the 
little  strokes  and  turnings  of  a  pen,  by  which 
the  identity  or  diversity  of  a  hand  can  only  be 
made  out.  That  Malone,  the  footman  of  Mrs. 
Barnes,  was  never  called  upon  for  his  testimony 
till  January  last,  that  is,  nine  months  ailer  he 
had  seen  any  of  Kelly's  writing,  and  conse- 
quently not  then  very  able  (if  ever  he  was)  to 
form  a  judgment  of  it. 

I  have  already  observed  to  your  lordships, 
that  this  was  the  first,  and  the  only  instance, 
that  any  evidence  of  the  similitocm  of  hands 
was  ever  admitted,  but  where  the  papers  pre- 
tended to  be  in  the  same  hand  were  produced 
and  compared  in  court ;  which  is  so  fiir  from 
being  the  present  case,  that  the  clerks  of  the 
post-office  never  had  any  opportunity  of  com- 
paring the  original  of  the  20th  of  Aoffust,  with 
any  one  of  the  three  originals  of  the  20th  of 
April,  or  with  any  one  of  the  intermediate  letters 
which  they  affirm  to  have  been  in  the  same 
hand :  so  that  they  are  made  the  absolute  and 
ultimate  judges  of  this  matter,  without  any 
(possibility,  on  our  side,  of  detecting  any  casual 
or  wilful  mbtake. 

And  I  would  not  again  repeat  an  observation 

— • — ► 
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I  have  before  made  to  your  lordshipSi  that  a 
great  part  of  these  letters  are  in  figures;  and 
bow  much  more  difficult  it  is  to  distinguish  the 
hand  of  one  writing  in  figures,  from  words  and 
syllables  in  length  ;  b^use  we  have  shewn 
your  lordships,  by  three  positive  witnesses 
(well  acquainted  with  Mr.  Kelly's  writing,  one 
of  them  above  20  years,  and.  his  school- 
fellow), that  the  oniy  original  letter  of  the 
30th  of  August,  stopped  at  the  post-office, 
as  a  sample  to  the  rest,  and  which  is  the 
only  foundation  upon  which  those  clerks  haye 
affirmed  these  three  letters  to  have  been  Kelly's 
writing])  really  and  in  fiust  was  not  his,  nor  like 
it.  This,  my  lords,  we  have  fully  proved  by 
three-  witnesses ;  and  as  a  demonstration  of 
what  they  said,  they  shewed  your  lordships, 
among  a  variety  of  papers  produced  to  them  at 
your  bar,  that  they  could  at  once  distinguish 
which  was  Kelly's  hand,  which  was  any  thing 
like  it,  and  which  was  not 

We  have  likewise  produced  to  your  lord- 
ships, the  solemn  attestation,  on  oath,  of  Alex- 
aooer  Gordon,  junior,  the  son,  banker  at 
Boulogne,  that  no  such  packet  of  letters  ever 
came  to  his  hands,  as  mentioned  by  the  coun- 
sel for  the  Bill ;  and  consequently  be  could  not 
deliver  any  such  to  Talbot,  (who,  they  say, 
called  for  them  at  Boulogne).  He  farther  de- 
poses, tliat  he  never  had  any  business  or  inter- 
course with  Kelly  or  Johnson,  nor  ever  had  ac« 
quaintanoe  with  any  person  so  called,  in  his 
whole  life. 

And  we  have  proved  to  your  lordships,  that 
James  Talbot,  the  tall  black  man,  described  ia 
the  letter  printed  in  the  Appendix,  and  who  is 
supposed  to  have  been  the  person  th%t  called 
upon  Alexander  Gordon  at  Bkralogne  for  this 
packet,  was  so  far  from  doing  it  at  tne  time  sup- 
posed, that  he  was  at  London  that  very  day,  as 
appears  by  the  unexceptionable  testimony  of 
£uward  Crofton,  his  shoemaker,  and  by  the 
entries  of  his  shop-book,  to  whom  he  acci- 
dentally paid  a  bill  upon  that  very  day,  at  hie 
house  m  London. 

We  have  likewise  shewn  yonr  lordships  b^ 
two  witnesses,  Mrs;  Kilbom,  and  her  maid 
Anne  Ellis,  that  Mr.  Kelly  was  at  her  house 
in  London  on  the  20th  of  April,  (the  very  day 
upon  which  my  Lord  Bisho|>  is  supposed  to  have 
dictated  these  letters  to  him)  and  by  a  great 
variety  of  evidence,  impossible  to  escape  any 
one's  memory,  that  my  Lord  Bishop  was  ul 
in  bed,  at  Bromley  in  Kent:  and  <  quod  noe 
<  datur  actio  in  distans,'  is  an  axiom  of  reason 
as  well  as  of  philosophy. 

And  I  must  humbly  submit  it  to  your  lord- 
ships, that  it  has  not  yet,  in  the  least,  appeared 
by  any  shadow  of  evidence,  that  Mr.  fiLellj 
ever  was  employed  by  my  Lord  Bishop  to 
carry  on  a  correspondence ;  that  be  wrote  any 
one  letter  for  the  Bishop,  upon  that,  or  upon 
any  other  occasion  whatsoever. 

That  passage  in  the  letter  to  Weston,  that 
seems  to  give  countenance  to  snch  a  supposi- 
tion, the  learne«l  counsel  for  the  Bill  told  us 
yesterday  they  had  waved,  and  were  angrjr 
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that  we  shoald  offer  to  disprove  that  which  they 
had  not  proved.  But,  with  sabmission  to  your 
lordflhiM,  thoug'h.  they  have  been  pleased  to 
wave  that  part  of  tlie  charge  against  my  Lord 
Bishop,  yet,  as  it  makes  no  small  or  inconsi- 
derable appearance  in  the  Report  of  that 
honourable  House,  and  will  be  so  handed  down 
to  posterity,  we  thought  it  proper  to  give  an 
answer  to  it ;  and,  we  hope,  it  has  been  to 
your  lordships*  satisfoction^  and  stiH  in  your 
memory. 

The  oezt  thing  was  the  letter  to  Dubois ; 
and  1  confiess  myself  at  some  loss  to  know  for 
what  purpose  that  was  read  in  evidence  to  year 
Jordahips;  for  the  counsel  for  the  Bill  have  not, 
as  yet,  made  any  particular  and  direct  use  or 
application  of  that  piece  of  evidence,  and  there- 
fore I  thall  subAnit  it  to  your  lordships  upon 
the  observations  I  before  made  on  it. 

There  was  indeed,  some  of  your  lordships' 
time  spent  in  comparing  the  seal  of  that  letter, 
with  tnat  which  happened  to  be  taken  on  my 
Lord  Bishop^s  servant  at  the  Tower :  if  it  was 
fntended  as  any  proof,  I  cannot  at  present 
judge ;  howerer,  we  thought  it  proper  to  fol- 
low them  in  the  course  and  manner  of  their 
proof,  and  your  lordships  yesterday  have  fully 
neard  the  danger  and  uncertainty^'  admitting 
such  a  proof.  First  you  have  had  some  ac- 
count from  Mr.  Erasmus  Lewis  of  the  known 
practice  of '  one  Brockett,  who  was  able  to 
counterieit  any  man's  hand  or  seal,  in  such  a 
manner,  that  even  the  person  (whose  hand  or 
seal  it  was)  should  not  be  able  to  distihguish  it 
lh>m  his  own.* 

Then  we  produced  to  your  lordships  two 
seal-gravers,  who  fully  attested  the  same  thing. 
Mr.  Atkins  said,  that  he  himself  could  make 
such  an  impression,  so  as  not  to  be  distinguished 
hv  an  artist,  and  give  it  the  very  same  lustre. 
That  he  could  even  take  an  impression  from  a 
broken  seal,  and  though  there  would  at  first 
necessarily  be  some  little  flaw  in  it,  yet  he  said 
he  could  mend  it,  and  then  make  such  an  im- 
pression from  it,  that  even  an  artist  could  not 
^iscov^  it  from  the  original. 

Mr.  Johnson,  another  eminent  seal- graver, 
likewise  told  your  lordship,  that  he  could  do 
the  same  thiog:  In  particular,  that  he  had 
once  such  an  impression  takeu  in  paste  by 
cue  Mr.  Wisember^,  and  from  that  he 
made  another  impression,  so  oerfect  and  exact, 
that  Mr.  Wisemberg  himself  could  not  dis- 
tioffuish  one  from  the  other :  But  as  to  the 
seals  of  these  two  letters,  he  doubted  very 
much  whether  they  were  made  by  the  same 
seal  or  not ;  and  from  some  little  strokes  in  the 
bead,  that  were  rery  visible  to  any  one,  though 
not  80  easy  to  l>e  expressed,  he  rather  inclined 
t5  beheve,  that  they  could  not  be  made  from 
one  and  the  same  seal. 

And  when  yourlo^Hlahips  werie  pleased  to  en- 
quire of  them,  how  such  a  thing  was  practi- 
cable ?    They  did  not  cover  themselves  (as 

*  See  what  Mr.  Wharton  said  in  the  Case  iif 
ASgermNi  Sidney,  toI.  9,  p.  876. 


tlieir  decypherer  did)  by  saying,  it  would  dis* 
cover  the  secrets  of  their  art,  but  fraukly  told 
your  lordships  tne  very  manner  and  method  of 
doing  it. 

Their  own  seal-graver,  IVtr.  Christian,  owned, 
that  this  might  be  i lone,  although  he  had  never 
done  it :  And  in  the  ex|¥?rimeo(  made  on  Mr. 
Raul  us,  their  other  seal  graver,  he  was  once 
plainly  in  the  wrong,  as  well  as  once  in  the 
right.  And  it  manifestly  appears  from  every 
one  of  their  testimonies,  that  this  practice 
of  taking  impressions  is  very  easy.  And 
as  one  of  my  noble  lords  informed  the  House 
his  footman  could  do  it  as  well  as  any  of 
them ;  and,  as  your  lordships  yesterday  ob- 
served, even  to  deceive  Mr.  Raul  us  himself, 
who,  they  say,  is  so  great  an  artist.  And» 
therefore,  my  lords,  it  is  a  most  dangerous  sort 
of  proof,  and  too  uncertain  at  the  best,  to  re- 
ceive any  judicial  countenance  in  a  criminal 
matter. 

So  that  I*  must  humbly  insist,  that  this  part 
of  the  charge  against  my  Lord  Bishop  has  not 
been  proved  any  better  than  the  former ;  and 
that  when  your  lordships  do  consider  the  evi- 
dence that  has  been  given  on  the  one  side, 
as  well  as  on  the  other,^  as  to  this  particular 
charge,  we  hope  you  will  be  of  opinion,  that 
there  is  no  just  or  reasonable  ground  to  pre- 
sume, that  these  three  letters  were  wrote  by 
Afr.  Kelly,  and  much  less  that  they  were  dic- 
tated by  my  Lord  Bishop. 

The  next  general  charge  against  this  reve-' 
rend  prelate,  was  the  receiving  of  two  letters 
from  abroad,  in  relation  to  this  conspiracy. 
The  counsel  indeed  for  the  Bill  have  waved  the 
letter  signed  Digby,  addressed  to  Weston,  and 
(as  1  apprehended  from  them  last  night)  did 
not  now  pretend  to  prove  any  thing  concerning 
the  Bishop,  under  the  name  of  Weston. 

Neither  have  tbey  as  yet  pretended  to  prove,' 
that  the  other  letter  from  Motfield  to  Illington 
ever  came  to  his  lordship's  hands,  or  in  whose 
handwriting  it  was  wrote ;  though  if  it  were 
the  lord  Mvr's  (as  it  is  supposed)  many  of  your 
lordships  must  have  been  well  acquainUd  with 
it.  Nor  has  it  been  yet  said,  that  my  Lord 
Bishop  ever  returned  any  answer  to  it. 

And  as  we  have  now  proved  (and  folly  too, 
we  apprehend)  the  letters  of  the  20th  of  April, 
to  wnich  this  is  supposed  to  have  been  an  an- 
swer, to  be  a  mere  fiction  or  imposition  upon' 
the  Bishop ;  this  which  is  designed  as  an  an^ 
swer  to  it,  must  likewise  fall  to  the  ground  as 
part  of  the  same  contrivapce. 

The  next  and  last  {general  charge  arises  from 
the  coincidences  of  times  and  names  in  the  in- 
tercepted correspondence,  the  more  readily  to 
induce  yoinr  fordships'  belief,  that  my  Lord 
Bishop  was  really  meant  by  that  correspon- 
dence. 

Some  of  them  I  accounted  for  before,  as 
truths  publicly  known,  but  turned  by  ignorant 
and  malicious  correspondents  to  ill  purposes,  or 
else  as  absolute  ftdsities,  and  manifest  mis* 
takes.  * 

We  have  shewn  your  lordships  by  vaiiovs 
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that  tlie  fictitious  names  lupposed  to 
oy  Lord  Bishop  cannot  be  applicable  to 
h  any  colour,  truth  or  decency ;  that 

a  grfat  doubt  to  be  nnade,  whether 
>ther8  of  those  fictitious  naiaes  were 
ntended  for  the  persons  supposed  to  be 

by  them  ;   and  especially,  that  Jack- 
whom  the  tetter  of  the  30th  of  April  is 
ed,  we  have  proved  by  ?arioiis  argfu- 
and  even  from  those  lights  the  corn- 
have  afibrded  us,  could  not   possibly 
:he  Pretender,  whosoever  else  it  may 
and  oonsequently  that  that  letter  (if  it 
rote  by  Kelly,  and  dictated  by  the  Bi* 
annot  be  high  treason, 
as  to  the  articles  of  times,  and  the  ac- 
of  my  l>rd  Bishop's  coming  and  ffoing, 
;  be  owned  they  are  sometimes  right,  but 
n  wrong. 

re  is  no  doubt  but  the  oorrespondepts  on 
de  the  water,  whoever  they  were,  whe- 
It  of  n^alice  or  vanity,  or  out  of  any  other 
ment,  apprised  themselves  as  well  as 
juld  of  the  Bbhop's  motions  to  aad  fro, 
r  to  give  the  better  colour  or  probability 
t  they  said  of  him.  But  yet  it  has  hap- 
unluckily  to  them»  as  your  lordships 
card,  that  out  of  six  or  seven  instances 
ing  in  tliese letters,  two  only  are  true; 
tbem  may  be  doubted  whether  true  or 
because  ambiguously  expressed;  bnt 
f  them  are  gross  mistakes,  as  appears 
Y  the  accounts  of  their  own  witnesses, 
the  mistakes  are  the  more  remarkable, 
e  they  all  affirm  the  ^ishop  to  have  been 
country,  when  he  positively  wipst  not} 
IS  it  was  ten  to  one,  but  that  the  mere 
s  of  a  stranger  at  that  time  of  the  year; 
ien  true ;  and  the  rather  because  bis 
p  was  really  in  the  country  ten  days  to 
U  he  was  in  town,  all  last  summer. 
re  is  another  thing  remains  for  me  yet  to 
to,  and  that  is  the  intimacy  of  my  Lord 
»  with  Mr.  Kelly ;  which  was  likewise 
\  ill  to  swell  the  number  of  circum* 
i,  and  as  another  weighty  alignment  to 
ief  I 


your  lordships'  belief  of  the  foregoing 


I. 


has  any  thing  appeared  to  your  lord- 
ke  it,  even  upon  their  own  evidence  P 
\  chairman  is  brought  to  HI  your  lord- 
bat  he  carried  Mr.  l(.elly  to  the  deanery 
ir  four  times  about  four  years  ago,  but 
shop  was  not  once  at  home.  And  a 
saySy  he  carried  two  lettei%  from  Shelly 
Bishop ;  one  of  them  about  Christmas 
m  twelvemonth,  and  the  other  letter  some 
>fore  that ;  but  received  no  answer  in 
:  nor  message,  but  only  bis  service  to 
elly.  But  Iber^  is  one  extraordinary 
stance,  which  shews  him,  I  confess,  to 
iry  willing  evidence,  though  net  so  yery 
ind  credible ;  that  is,  that  this  porter, 
9  he  must  be  in  the  midst  of  winter,  de- 
his  message  to  the  Bishop  in  biy  bed-, 


er. 


Mak>ne»  th^  ptmoa  that  ifaiiattjrftleiid- 


ed  Mr.  Kelly,  and  went  on  his  erraads* 
a«ked  to  the  same  purpose ;  and  oqe  might 
have  expected  that  be  should  have  given  some 
account  of  it,  and  had  been  6ften  employed  oi| 
errands  to  and  from  the  deapery :.  but  1  submit 
it  to  your  lordships'  memory  whether  be  did 
not  sa^,  that  he  never  was  at  the  deanery  ia 
bis  life- time,  nor  did  know  to  :his  day  where  it 
stood. 

Mrs.  Kilborn,  wiih  whom  Mr.  Kelly  bad 
lodged  a  considerable  time,  says,  she  remem- 
bers a  message  once  came  to  I^elly  from  the* 
Bishop ;  but  positively  denies  that  my  Lord 
Bishop's  coach  ever  came  to  fetch  Mr.  Kelly 
at  her  house,  as  that  honourable  committee 
have  been  pleased  to  affirm  in  their  Rejiort, 
And  I  appeal  to  your  lordships'  memory,  whe- 
ther Mrs.  Barnes,  whom  the  counsel  for  the 
Bill  think  so  credible  a  witness  in  some  other; 
respects,  and  with  whom  it  must  be  confessed 
Kelly  fref|ueot]y  lodged,  was  not  equally  posi- 
tive m  this  matter,  and  that  she  did  not  believe 
there  could  be  any  friendship  or  intercourse  be^ 
tween  the  Bishop  and  Mr.  Kelly  without  her 
knowing  of  it. 

Thus  tbe  supposed  intimacy  and  greet  acr' 
quaintance  between  my  Lord  Bishop  and  Mr* 
Kelly  stand  upon  their  own  evidence.  And  t 
beseech  your  lordships  to  consider,  what  sort 
or  degree  of  proof  all  this  can  possibly  amount 
to.  But  we  have  shewn  your  lordships  the  di- 
rect contrary,  bv  no  less  than  ten  witnesseSi^ 
servants  to  uiy  Lord  Bishop,  some  or  other  of 
which  were  always  with  htm,  whether  he  was 
in  town  or  in  the  country,  and  every  one  of 
them  has  lived  with  bis  lordship  above  twQ 
years ;  and  they  say,  as  it  were  with  one  voice, 
that  they  don't  remember  any  such  person  or 
name  as  Kelly  or  Johnson  coming  to  the 
bouse ;  as  they  most  have  remembered  bins, 
they  say,  if  he  had  been  frequent  in  his  visite 
or  messages ;  and  some  of  tbem  say,  they 
usually  wrote  down  the  names  of  those  that  did 
comez  and  tbe  coachman  in  particular,  who 
has  lived  four  years  with  his  lordship,  and  ap<* 
pears  now  as  evidence  against  the  Bishop,  and 
therefore  cannot  be  suppioeed  paitial  to  him  in 
his  testimony,  is  yet  as  positive  and  peremp* 
toiT,  that  he  never  saw  Mr.  Kelly  or  Johnson, 
at  his  master's  house,  in  all  bis  time.  And  be» 
ing  carried  to  the  Tower  by  a  messen|^r,  to 
see  if  he  could  recollect  his  tVce,  then  frankly 
owned  he  bad  never  seen  his  face  before.  And 
being  asked  how  he  could  pretend  to  know  all 
persons  that  came  to  the  house,  whose  businese 
was  at  the  stables?  He  told  your  lordships, 
that  be  was  as  of\en  in  tbe  house,  used  to  wait 
at  table  when  company  was  there ;  and  that  let 
him  come  which  way  be  would,  he  should 
have  6e0n  him  coming  or  going,  or  have  beard 
of  him  in  the  family,  if  be  was  a  person  that 
had  frequented  his  master's  bouse. 

Some  of  the  other  servants  likewise  spoke  as 
fuljv  to  these  oirctimstance^.  ^ 

We  have  likewise  shewn  your  lordships  by 
Mr.  Pope,  who  has  been  for  those  two  or  three 
last  ^earP|  the  |)|optponilaiitcpm|panb|i  ef  dif 
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Iprdsbip^s  houra ;   two  or  three  days,  he  says,  |  believe  do  prisooer  in  the  Tower,  of  toy  apce. 


almost  in  every  week,  and  au  hour  or  two  al- 
most in  every  of  those  days ;  that  his  lordship 
general iy  sat  in  one  room,  ^ich  I  think  was 
liis  hedciiamber ;  that  he  was  admitted  to  him 
M  all  hours,  and  into  all  companies,  and  never 
jfound  the  discourse  change  at  bis  coming  in : 
that  his  lordship  never  in  the  least  discovered 
luiy  thoughts  or  intentions  like  those  now 
/dbarged  upon  him ;  but  had  heard  occasionally 
many  things  drop  from  the  Bishop,  of  a  ten- 
dency directly  contrary.  And  to  this  we 
might  have  called  many  others,  if  it  were  lie- 


We  were  likewise  ready  to  lay  before  yonr 
lordships,  several  laborious  and  intricate 
searches,  several  public  buildings^  and  contro- 
versies in  matters  of  literature  with  different 
persons,  which  my  Lord  Bishop  was  engaged 
lb  last  sqmmer ;  and  would  have  been  a  full 
l^mployment  for  some  men's  whole  lives :  but 
joar  lordships  did  not  thinlt  it  necessary ;  be- 
mg,  as  we  hope,  fully  satisfied  and  convinced 
of  my  Mrd  Bishop's  innocency ,  by  that  variety 
^  ^Tnoi  which  we  had  before  made. 

There  are,  my  lords,  some  other  observations 
that  might  be  made  s  bat  hi|ve  been,  I  doubt 
Do^  ah-eady  much  better  taken  notice  of  by  the 
learned  genllemaa  that  spoke  before  me ;  and 
\  think  this  is  the  substance  and  purport  of  the 
lividence  that  has  Uisn  hitherto  offered  on  both 
fiidea. 

What  the  isspe  or  success  of  this  long  bear- 
j|i^  may  be,  1  know  not ;  that  is  in  your  lord- 
ships' pleasiue  only  to  determine ;  to  acqoit  or 
fta  condemn :  but  I  hope  you  will  say»  We  find 
ID  him  no  fault  at  all. 

.  The  proof  which  has  been  against  the  Bi- 
shop (if  it  can  deserve  that  name)  has  neither 
iisen  such  as  is  reasonable  in  itself,  nor  agree- 
able to  the  known  mles  and  propeedings  of  law ; 
but  chiefly  by  probabilities,  circumstances,  con- 
jectures and  suppositions:-  whereas  we  have 
CDCountered  and  disproved  even  them,  by  ht 
greater  probabilities,  much  stronger  circum- 
SiSDces,  and  also  by  such  evidoioe,  as  would  be 
coDviocii^  and  sufllcient  in  any  court  of  la^ 
sr  equity  within  the  kioffdom. 

And  upon  the  whole,  I  hope  I  may  venture 
to  affirm,  that  there  does  not  now  remain  the 
least  suspicion  of  the  char^  brought  against 
tbe  B^op ;  not  even  a  suspicion  of  a  suspicion 
of  High  treason  ;  not  one  probable  probability, 
qr  one  presump^ve  presamption :  1  mean,  tliat 
there  is  not  now  remaining  before  your  lord- 
ships the  least  degree  of  probability,  or  the 
very  lowest  sort  of  presumption  that  is  known 
ID  law :  and  tfaerefoie  shall,  humbly  conclude 
with  the  same  prayer  sir  Censtantine  Phipps 
l|ss  made  before  me»  that  your  lordships  will 
r^iect  this  Bill. 

The  BuAop  then  spok^  id  his  own  defence, 
SS  follows : 

My  lords;  1  have  )been  under  a  very  lone 
and  close  eonfioement,  and  have  beea  treated 


and  fuucrion,  and  rank,  ever  was.  By  which 
means,  what  strength  and  pse  of  my  limbs  I 
had,  when  1  was  first  committed  in  August 
last,  is  now  so  far  declined,  tliat  1  am  very  no* 
fit  to  make  my  defence  *  against  a  Bill  of  such 
an  extraordinary  nature. 

The  great  weakness  of  body  and  mind  iiniler 
which  1  labour,  such  usage,  such  hardships, 
such  insults,  as  I  have  undergone,  might  have 
broken  a  more  resolute  spirit,  and  much 
stronger  constitution  than  falls  to  my  share. 

Your  lordships  were  pleased  to  permit  me  tQ 
appear  before  the  House  of  Commons,  if  I 
thought  fit,  lest  ray  silence  should  be  turned  to 
my  disadvantage ;   as,  in  fact,  tbe  counsel  for . 
the  Bill  have  done  ibeir  utmost  towards  it. 

1  should  not  have  thought  to  decline  any  op« 
casiou  of  justifying  myself;  but  I  crave  leave 
to  tell  your  lordships  some  reasons  why  I  did 
not  appear  there,  and  make  use  of  the  leavp 
your  lordships  gave  me. 

AAer  sevefi  months  of  close  imprisonment,  I 
was  not  a  liUle  sui|>rized  when  1  heard,  that 
on  the  11th  of  March,  by  the  House  of  Com- 
mons, it  was  thus  resolved,  "  That  it  appears 
to  this  House,  that  Francis  lord  bishop  or  Ro« 
diester,  was  principally  concerned  in  ibrmingi 
directinfl;  and  carrying  on  a  detestable  conspi* 
rafcv,"  Sjc. 

Upon  dul^  wdgbing  which  Resolution,  and 
the  copy  of  the  Bill,  1  found  not  aiw  thing 
charged  in  the  Bill,  but  what  was  fully  con* 
tainra,  and  previously  resolved  in  this  vote ; 
and  therefore  whatsoever  should  have  been 
offered  on  my  behalf  to  that  House,  would 
have  been  an  express  contradiction  to  it.  Apd 
what  hopes  I  could  have  of  success  in  such, 
an  attempt,  Lneed  not  say  :  what  they  sent  me 
was  the  preamble  of  the  Bill  only^  which  they 
could  not  alter  consistent  with  what  they  haia 
resolved.  ^ 

The  Bill  itself  was  to  inflict  pains  and  penal- 
ties, which  tbi lowed  ;  but  there  was  no  room 
to  object  against  any  of  those  which  they  had 
not  then  declared  ;  they  have  siiioe  beenaddedt 
and  sent  up  to  your  lordships,  in  like  maimer» 
without  any  oath  made,  or  any  criminal  ad 
proved  against  me  by  any  living  witness.  And 
18  a  |>ers9B,  thus  sentenced  below,  to  be  de- 
prived of  .all  bis  preferments,  and  his  very 
function,  and  to  be  a  perpetual  exile,  and  to  M 
rendered  incapable  of  any  office  and  empk>y- 
ment  P  To  be  one  whom  no  man  must  corres- 
pond with  by  letters,  messages,  or  otherwise  F 
And,  my  lords,  one  who  is  a  bishop  of  tha 
Ohorch  of  England,  and  a  lord  of  parliament  T 

It  is  the  first  instance  wherein  a  member  of 
this  House  hath  been  so  treated  aad  prejudged, 
and  (as  I  have  once  before  said  to  your  loid- 
ahips)  I  pray  God  it  mav  be  the  hwt,  sad  thai 
such  precedents  in  this  kingdom  may  toot  be 
multiplied  in  after-times.  • 

My  oounsel  have  amply  done  their  part,  07 
argmng  the  points  of  law,  by  explaining  and 
enforcing  the  evidence,  and  shewing  the  little 


with  such  severityi  sad  M  great  indignity^  as  1 1  ooleuri  appeanmctf  aiidfhadair  of  prooft  agiBuit 
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reasons,  tbst  the  fictitious  names  supposed  to  | 
denote  my  Lord  Bishop  cannot  be  applicable  to 
him  with  any  colour,  truth  or  decency ;  that 
there  is  a  gi^t  doubt  to  be  made,  whether 
many  others  of  those  fictitious  names  were 
really  intended  for  the  persons  supposed  to  be 
denotq^  by  them  ;  and  especially,  that  Jack- 
son, to  whom  the  fetter  of  the  30th  of  April  is 
addressed,  we  have  proved  by  various  argu- 
ments, and  even  from  those  lights  the  com- 
mittee have  afforded  us,  could  not  possibly 
jnean  the  Pretender,  whosoever  else  it  may 
mean  ;  and  consequently  that  that  letter  (if  it 
were  wrote  by  Kelly,  and  dictated  by  the  Bi- 
shop) c&nnot  De  high  treason. 

And  as  to  the  articles  of  times,  and  the  ac- 
counts of  my  IV>rd  Bishop's  coming  and  ffoing, 
H  roust  be  owned  they  are  sometimes  right,  but 
as  ofUn  wrong. 

There  is  no  doubt  but  the  oorrespoudeuts  on 
this  side  the  water,  whoever  they  were,  whe- 
ther out  of  oialicc  or  vanity,  or  out  of  any  other 
inducement,  apprized  themselves  as  well  as 
Ihey  could  of  the  Bbhop's  motions  to  and  fro, 
in  order  to  give  the  better  colour  or  probability 
|o  what  they  said  of  him.  But  yet  it  has  hap- 
pened, unluckily  to  them,  as  your  lordships 
have  beard,  that  out  of  six  or  seven  instances 
occurring  in  these  letters,  two  only  are  true ; 
two  of  tfiem  may  be  doubted  whether  true  or 
false,  because  ambiguously  expressed ;  but 
three  of  them  are  g^oss  mistakes,  as  appears 
JBYen  by  the  accounts  of  their  own  witnesses. 

And  the  mistakes  are  the  more  remarkable, 
because  they  all  affirm  the  ^ishop  to  have  been 
in  the  country,  when  he  positively  w^  not  | 
whereas  it  w^  ten  to  one,  hut  that  the  mere 
guesses  of  a  stranger  at  that  time  of  the  year^ 
had  been  true ;  and  the  rather  because  his 
lordship  was  really  in  the  country  ten  days  to 
one  that  he  was  in  town,  all  last  summer. 

There  is  another  thing  remains  for  me  yet  to 
speak  to,  and  that  is  the  intimacy  of  my  Lord 
Bishop  with  Mr.  Kelly ;  which  was  likewise 
thrown  i^  to  swell  the  number  of  circum- 
stances, and  as  another  weighty  aigument  to 
induce  yoiir  lordships*  belief  of  the  foregoing 
inatters. 

But  has  any  thing  appeared  to  your  lord- 
ships like  it,  even  upon  their  own  evidence  f 
First,  a  chairman  is  Drought  to  tell  your  lord- 
vhips  that  he  carried  Mr.  i(.elly  to  the  deanery 
three  or  four  times  about  four  years  ago,  but 
the  Bishop  was  not  once  at  home.  And  a 
porter  says,  he  carried  two  letter^  from  {(.elly 
10  the  Bishop ;  one  of  them  about  Christmas 
last  was  twelvemonth,  and  the  other  letter  some 
|i|iie  before  that ;  but  received  no  answer  in 
writing  nor  message,  but  only  bis  service  to 
Mr.  Kelly.  But  tber^  is  one  extraordinary 
circumstance,  which  shews  him,  1  confess,  to 
be  a  very  willing  evidence,  though  net  so  ^ery 
likely  and  credible ;  that  is,  that  this  porter, 
dirty  a^  he  must  be  in  ^he  midst  of  winter,  de- 
livered his  mes9age  to  the  Bishop  ia  bif  bed-, 
chamber. 

And  Malone,  th^  penoii  tliaft  i^tpaU^  «tt«||d- 


ed  Mr.  Kelly,  and  went  on  his  errands,  wa« 
asked  to  the  same  purpose;  and  OQe  might 
have  expected  that  be  should  have  given  some 
nocount  of  it,  and  had  been  6ften  employed  oi| 
errands  to  and  from  the  deapery :.  but  1  submit 
it  to  your  lordships'  memory  whether  he  did 
not  sa^,  that  he  never  was  at  the  deanery  in 
his  life- time,  nor  did  know  to  ihis  day  where  it 
stood. 

Mrs.  Kilborn,  with  whom  Mr.  Kelly  ha4 
lodged  a  considerable  time,  says,  she  remem* 
hers  a  message  once  came  to  ^elly  from  the 
Bishop ;  but  positively  denies  that  my  Ifer4 
Bishop's  coach  ever  came  to  fcuih  Mr.  Kelly 
at  her  house,  as  that  honourable  committee 
have  been  pleased  to  affirm  in  their  Report, 
And  I  appeal  to  your  lordships'  memory,  whe* 
ther  Mrs.  Barnes,  whpm  the  /counsel  fat  the 
Bill  think  so  credible  a  witness  in  some  other; 
respects,  and  with  whom  it  must  be  confessed 
Kell^  fret^uently  lodged,  was  not  equally  p«iei« 
tive  in  this  matter,  and  that  she  did  nothelieve 
there  could  be  any  friendship  or  intercourse  be^ 
tween  the  Bishpp  and  Mr.  Kelly  without  her 
knowing  of  it. 

Thus  the  supposed  intimacy  and  greet  ac?' 
quaintance  between  my  Lord  Bishop  and  Mr. 
Kelly  stand  upon  their  own  evidence.  And  t 
beseech  your  lordships  to  consider,  what  sort 
or  degreeof  proof  all  this  can  possibly  amount 
to.  But  we  have  shewn  your  lordships  the  di- 
rect contrary,  by  no  less  than  ten  witnesses, 
serrants  to  my  I^rd  Bishop,  some  or  other  of 
which  were  always  with  him,  whether  he  was 
in  town  or  in  the  country,  and  every  one  of 
theui  has  lived  with  bis  lordship  above  two 
years  \  and  they  say,  as  it  were  with  one  voice, 
that  they  donU  remember  any  such  person  or 
name  as  Kelly  or  Jolmson  coming  to  the 
house ;  as  they  must  have  rememl^red  bina, 
they  say,  if  he  had  been  frequent  in  his  visite 
or  messages;  and  some  of  them  say,  thejr 
usually  wrote  down  the  names  of  those  that  did 
comez  and  the  coachman  in  particular,  who 
has  lived  four  years  with  his  loidship,  and  ap<* 
pears  now  as  evidence,  against  the  Bishop,  and 
therefore  canoot  be  supposed  paitial  to  him  in 
his  testimony,  is  yet  as  positive  and  peremp* 
tory,  that  he  never  saw  Mr.  Kelly  or  Johnson, 
at  his  master's  house,  in  all  his  time.  And  be* 
ing  carried  to  the  Tower  by  a  messenger,  to 
see  if  be  Could  recollect  his  fi^ce,  then  mnkly 
owned  he  had  never  seen  his  face  before.  And 
being  asked  how  he  could  pretend  to  know  all 
persons  that  came  to  the  house,  whose  busineet 
was  at  the  stables?  He  told  your  lordships, 
that  he  was  as  of\en  in  the  house,  used  to  watt 
at  table  when  company  was  there ;  aod  that  lei 
him  come  which  way  he  would,  he  should 
have  seen  him  coming  or  going,  or  have  heard 
of  him  in  the  family,  if  be  was  a  person  that 
bad  frequented  his  master's  house. 

Some  of  the  other  servants  likewise  spoke  as 
fqlly  to  these  oircnmstance^.  -^ 

We  have  likewise  shewn  your  lordships  by 
Mr.  Pope,  who  has  been  for  thoee  two  or  three 
last  yearf ;  tho  |||0|rt  ppnitauii  comj^aak^fi  c^  )iif 
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lordship's  boors ;  two  or  three  days,  he  says,  | 
aJmost  ID  every  vveek,  and  au  hour  or  two  al- 
most in  every  of  those  days ;  that  his  lordship 
Beoeraliy  sat  in  one  room,  ^ich  I  think  was 
uis  bedchamber ;  that  he  was  admitted  to  him 
lit  all  hours,  and  into  all  companies,  and  never 
jfbund  the  discourse  change  at  his  coming  in : 
that  his  lordship  never  in  the  least  discovered 
juiy  thoughts  or  intentions  like  those  now 
/dbarged  upon  him ;  but  bad  heard  occasionally 
ibaay  things  drop  from  the  Bishop,  of  a  ten- 
dency directly  contrary.  And  to  this  we 
might  have  called  many  others,  if  it  were  lie- 


We  were  likewise  ready  to  lay  before  yonr 
lordships,  several  laborious  and  intncate 
warchea,  several  public  buildings,  and  eontro- 
wersies  in  matters  of  literature  with  different 
peisons,  which  my  Lord  Bishop  was  engaged 
lo  last  summer ;  and  would  have  been  a  full 
iMiployment  for  some  men's  whole  Uves :  but 
jour  iordshius  did  not  thini  it  necessary ;  be- 
mgy  as  we  hope,  fully  satisfied  and  convinced 
fit'  my  J^rd  Bishop's  inoocency ,  by  that  variety 
^  proof  whieh  we  had  belbre  made. 

There  are,  my  lords,  some  other  observations 
that  might  be  made :  but  hi|ve  been,  I  doubt 
no^  ah-eady  much  better  taken  notice  of  by  tbe 
learned  gentleman  that  spoke  before  me ;  and 
1  think  this  is  the  substance  and  purport  of  the 
iftvidence  that  has  Uisn  hitherto  oflered  on  both 
sides. 

What  the  issue  or  success  of  this  long  hear- 
ing may  be,  1  know  not ;  that  is  in  your  lord- 
sthips'  pleasuse  onlv  to  determine ;  to  acquit  or 
to  oondemn :  but  I  hope  yoa  will  say»  We  find 
ID  him  no  fault  at  all. 

The  proof  which  has  been  against  tbe  Bi- 
shop (if  it  can  deserve  that  name)  has  neither 
iisen  such  as  is  reasonable  in  itself,  nor  agree- 
able to  tbe  known  rules  and  propeedings  of  law ; 
but  chiefly  by  probabilities, circumstances,  con- 
jectures and  suppositions  r  whereas  we  have 
encounisred  and  disproved  even  them,  by  ht 
greater  probabilities,  much  stronger  circum- 
atences,  and  also  by  such  evidoMe,  as  would  be 
Qonv'vacixig  and  sufficient  in  any  court  of  la^ 
er  equity  within  the  kiogdom. 

And  upon  the  wh<^,  I  hope  I  may  venture 
to  affirm,  that  there  does  not  now  remain  the 
least  suspicion  of  the  charge  brought  against 
the  Bishop ;  not  even  a  suspicion  of  a  suspicion 
of  High  treason  ;  not  one  probable  probaoility, 
or  one  presumpM^^  presumption :  I  mean,  that 
there  is  not  now  remaining  before  your  lord- 
ships the  least  degree  of  probability,  or  the 
very  lowest  sort  of  presumption  that  is  known 
IP  law :  and  therefore  shall:  humbly  conclude 
vith  tbe  same  prayer  sir  Conetantine  Phipps 
l|as  made  before  me,  that  yoor  lordships  will 
r^iect  this  Bill. 

Tbe  Buho^  then  spok^  id  his  own  defence, 
lis  follows : 

My  lords;  1  bare  been  under  a  very  long 
«Dd  close  eonfioemenf^  and  have  been  treated 
with  such  tef  erityi  and  so  great  imlignity^  as  I 


believe  no  prisoner  in  the  Tower,  of  my  age, 
and  fuucrion,  and  rank,  ever  was.  By  which 
means,  what  strength  and  pse  of  my  limbs  I 
had,  when  1  was  first  committed  in  August 
last,  is  now  so  far  declined,  thatl  am  very  on* 
fit  to  make  my  delence*  against  a  Bill  of  sucii 
an  extraordinary  nature. 

The  great  weiakness  of  body  and  mind  under 
which  f  labour,  such  usage,  such  hardships, 
such  insults,  as  I  have  undergone,  might  have 
broken  a  more  ^  resolute  spirit,  and  much 
stronger  constitution  than  falls  to  my  share. 

Your  lordships  were  pleased  to  permit  me  to 
appear  before  the  House  of  Commons,  if  I 
thought  fit,  lest  my  silence  should  be  turned  to 
my  disadvantage ;  as,  in  fact,  tbe  counsel  for 
the  Bill  have  done  iheir  utmost  towards  it. 

1  should  not  have  thought  to  decline  any  op« 
casion  of  justifying  myself;  but  I  crave  leave 
to  tell  your  lordships  some  reasons  why  I  di4 
not  appear  there,  and  make  use  of  the  leavp 
your  lordships  gave  me. 

After  sevep  months  of  close  imprisonment,  I 
was  not  a  liUle  sui|>rized  when  1  heard,  that 
on  the  11th  of  March,  by  the  House  of  Com<- 
mons,  it  waa  thus  resolved,  "  That  it  appeam 
to  this  House,  that  Francis  lord  bishop  or  Ro^ 
Chester,  was  principally  concerned  in  formingi 
directing  and  carrying  on  a  detestable  oonspi* 
rafcy,**  4c. 

Upon  dul^  weighing  which  Resolution,  imd 
the  copy  of  the  Bill,  1  fouud  not  anv  thing 
charged  in  the  Bill,  but  what  was  fully  con* 
taiuM,  and  previously  resolved  in  this  vote ; 
and  therefore  whatsoever  should  have  been 
offered  on  my  behalf  to  that  House,  would 
have  been  an  express  contradiction  to  it.  Apd 
what  hopes  I  could  have  of  success  in  such 
an  attempt,  Ineed  not  say  :  what  they  sent  me 
was  the  preamble  of  the  Bill  only«  which  tbejir 
could  not  alter  consistent  with  what  they  hs4 
resolved. 

The  Bill  itself  was  to  inflict  pains  and  penal* 
ties,  which  followed ;  but  there  was  no  room 
to  object  against  any  of  those  which  they  had 
not  then  dechured  ;  they  have  sinoe  beenadd6d» 
and  sent  up  to  your  lordships,  in  like  a^aimert 
without  any  oath  made,  or  any  criminal  act 
proved  against  me  by  any  living  witness.  And 
IS  a  i^erson,  thus  sentenced  bdew,  tA  be  ds- 

J^rived  of  all  his  preferments,  and  his  very 
unction,  and  to  be  a  perpetual  exile,  and  to  bd 
rendered  incapable  oi  any  office  and  empk>y- 
ment  f  To  be  one  whom  no  man  must  corres- 
pond with  by  letters,  messages,  or  otherwise  F 
And,  my  lords,  one  who  is  a  bishop  of  th«i 
Ohurch  of  England,  and  a  lord  of  parliament  T 
It  is  the  first  instance  wherein  a  member  of 
this  Hoose  hath  been  so  treated  and  prejudged, 
and  (as  I  have  once  before  said  to  your  kifd* 
ships)  I  pray  God  it  mav  be  tbe  hwt,  and  thai 
such  precedents  in  this  kingdom  may  toot  be 
midtiplied  in  after-times.  ■ 

My  oounsel  have  amply  done  their  part,  07 
argmng  the  points  of  law,  by  explaining  and 
enforcing  the  evidence,  and  niewing  the  littls 
oolettTi  appeanmce  attdshadoir  of  pn«is  agiinst 
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me,  (permit  me  to  call  them  so)  by  answeriag 
what  hatb  been  offered  ag^ninst  me,  and  by 
setting  out  the  contequeoce  which  such  a  Bill, 
founded  and  carried  on  in  such  a  manner^  and 
which  enacts  such  severe  penalties,  most  and 
will  lie  attended  with. 

Yet  it  becomes  me  to  say  something  for 
myself,  lest  mv  silence  be  construed  consci- 
ousness of  gaift,  or  at  least  an  unwillingness 
ta  enter  into  matters  of  so  dark  and  perplexed, 
80  nice  and  tender  a  nature ;  as  if  1  was  not 
able,  or  did  not  care  to  clear  and  explain  my- 
•dfy  and  rather  chose  to  leave  it  to  the  manage  • 
ment  of  others :  I  thank  God,  I  am  under  no 
mch  restraint,  and  can  speak  to  your  lord- 
ahips  on  this  subject  with  great  freedom  and 
plamness. 

But  before  I  proceed,  I  beg  leave  that  I  may 
rapresent  to  your  lordships  some  particular 
hardships  under  which  I  have  laboured. 

The  first  is,  reading^  extracts  of  anonymous 
ktters,  without  suffenng  any  other  parts  of 
the  same  letters,  though  relatmg  to  the  same 
■ttlject,  to  be  read.— Another  is,  excusing  the 
deeypberers  from  answering  questions  asked 
by  me,  and  which  I  thought  necessary  for  my 
defence;  lest  they  should  reveal  their  art.  The 
next  is,  not  suffenng  me  to  be  answered  by  the 
clerks  of  the  nost-oflice,  lest  the  secrets  of  that 
office  should  be  discovered. — Another  was,  not 
Mijfoing  a  person,  who  bad  been  at  least  ten 
yean  out  or  the  secretary's  office,  to  answer 
any  questions  which  came  to  his  knowledge  by 
bung  some  years  in  that  office. 

Another  is,  reading  examinations  neither 
dated,  signed,  nor  sworn  to. 

Another  is,  reading  letters  supposed  to  be 
erlminal,  writ  in  ano£er  man's  hand,  and  sup- 
poaed  to  be  dictated  by  me,  without  offering 
any  proof  that  I  either  dictated  them,  or  was 
pnvy  to  them. 

Another  is,  not  allowing  me  copies  of  the 
deeyphered  letters,  though  petitioned  for,  till 
the  trial  was  so  far  advance),  and  I  so  em- 
ployed and  weakened  by  it,  that  I  had  not 
sufficient  time  to  consider  them.— Another  is, 
not  allowing  me  to  read  out  of  the  collection 
of  papers  before  the  House  any  part  of  them, 
in  order  to  discharge  myself,  but  what  hath 
been  read  by  clerks.-*And  all  this  in  a  pro- 
oeeding  where  the  counsel  for  the  Bill  profess 
diey  have  no  legal  evidence,  and  that  they  are 
not  to  be  confined  to  the  rules  of  any  court  of 
law  or  equity;  though,  as  often  as  it  w  for 
their  service,  they  constantly  shelter  them- 
selves under  it. 

My  lords,  these  are  the  hardships  which  I 
previously  mention,  and  humbly  lay  before 
yonr  lordships. 

By  yonr  lordships'  leave,  I  proceed  now  to 
make  that  defence,  as  well  as  I  am  able  to 
make  it,  in  the  condition  of  health  I  am  now 
in ;  humbly  praying  your  lordships,  if  I  find 
myself  in  any  degree  sinking  uncfer  it,  that 
yon  will  indulge  me,  and  allow  me  a  little  time 
to  go  on. 
.  The  genecri  charge  of  the  Bill  ifl|  that  I 


have  been  deeply  concerned  in  forming,  di«- 
recting,  and  carrying  on  a  wicked  and  detes- 
table conspiracy,  and   was  a  principal  actor 
therein. 

The  charge  is  divided  into  two  heads : 

First,  That  I  traitorously  consulted  and 
corresjfwnded  with  divers  persons  to  raise  an  in- 
surrection, &c.  in  this  kingdom,  to  procure 
foreign  forces  to  invade  it,  £c. 

Secondly,  That  I  traitorously  corresponded, 
with  the  same  intent,  with  persons  employed^ 
&c.  But  neither  part  of  this  chaige  hath  been 
made  good  by  the  counsel  for  the  Bill,  nor 
have  they  proved,  nor  attempted  to  [^rove  me 
at  one  consultation,  nor  ts  there  any  thing  tends 
towards  such  a  proof,  except  the  exploded  story 
of  the  Bnrford  club :  and  two  or  three  hearsay - 
informations  which  were  mentioned  of  my  lord 
Strafford,  lord  North  and  Grey,  lord  Orrery, 
and  sir  Henry  Goring,  said  to  be  concerned  m 
the  management  of  this  afiair.  I  have  met' 
all  these  lords,  I  own  it,  but  at  different  times  ; 
and  upon  the  best  recollection  I  can  make,  I- 
never  was  in  all  my  life  with  any  three  of 
them  at  once,  unless,  perhaps,  about  some' 
general  matters  depending  in  parliament.  The 
eari  of  Strafford  hath  visited  me,  and  I  Uhve,' 
when  in  health,  dined  with  htm  once  at  hia 
house.  At  mv  lord  North's  table  1  have  not 
eat :  though  I  have  great  honour  for  him,  yet 
1  never  had  any  intimacy  with  him,  especially 
since  the  affair  of  t|ie  dormitory,  wherein  he 
appeared  so  against  me,  that  I  certairily  had 
lost  the  cause,  had  not  his  affairs  called  him  to 
Holland. 

Lawsou  had  sworn,  that  this  lord  did  often 
visit  me  at  Bromley ;  but  in  truth  he  never 
was  there  above  twice  or  thrice  in  all  his  life* 
time. 

I  have  not  been  once  these  two  years  with 
lord  Orrery  on  any  business  whatsoever ;  we 
twice  dined  together  at  the  house  of  a  person^ 
whose  name  if  I  should  mention,  your  lord* 
ships  would  not  think  there  was  any  harm  at 
all  m  dining  there.  Sir  Henry  Goring  I  never 
saw  in  all  my  life,  till  he  saw  me  at  St.  James's,  * 
and  he  vras  but  once  at  Bromley ;  and  the  oc* 
casion  of  his  coming  to  me,  was  his  placinp* 
four  sons  at  Westminster  school,  and  intending 
to  breed  up  some  of  them  to  the  gospel :  the 
last  time  I  saw  sir  Harry  Goring  was  about 
twelve  months  ago,  when  1  promised  to  bring 
down  one  of  his  sons  to  be  upon  the  founda- 
tion ;  and  I  shall  be  sorry  if  I  cannot  be  as 
good  as  my  word. 

Your  lordships  will  excuse  me  for  being  so 
particular,  when  you  consider  how  dangerono 
the  charge  is,  and  how  fit  it  is  to  clear  the 
persons  charged  from  such  mischievons  corre- 
spondence ;  especially  since  it  is  with  these, 
and  these  only,  that!  have  been  speaking  of, 
and  it  is  insinuated,  that  1  have  held  consnl- 
tations  with,  to  forward  the  conspiracy. 

The  first  is  an  intent,  and  indeed  a  conspi- 
racy, without  a  consultation.    But  how  hath 
that  too  been  made  good  ?  Your  lordships  will' 
obserre,  that  ther^  h  not  ooe  overt- aotj  or' 
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drcomstance  of  time  or  place  mentioned, 
prored,  or  alleged.  I  have  not  therefore  con-- 
■alted  or  cuDf  pired  at  home. 

The  next,  and  the  only  material  part  of  the 
chai^  is,  corresponding  abroad  with  the  Pre« 
tender,  ^. 

A  high  and  heinous  accusation,  strongly 
asserted,  mach  insisted  upon ;  hot  how  main- 
tained, is  the  questioi|. 

The  true  state  of  this  part  of  my  charge,  as 
well  and  as  folly  as  I  can  recollect,  is  this,  (I 
will  not  in  any  degree  dissemble  before  you) : 
1st,  That  1  did,  the  «Oth  of  April,  17S3,dicUte 
three  letters  to  Mr.  Dillon,  the  late  lord  Marr, 
•nd  to  the  Pretender  himself,  under  the 
l«igned  names  of  Chivers,  Musgraire,  and 
Jackson ;  to  which  letters  the  names  of  Jones, 
Illington,  and  1378,  were,  by  my  directions. 


Secondly,  That  afterwards  two  letters,  in  an* 
flwer  to  these  two  sent  to  Marr  and  Dillon,  one 
dated  May  the  11th,  and  the  other  July  the 
S5th,  under  the  feigfned  names  of  Motfieid  and 
I>igby,  were  intercepted.   . 

Thirdly,  That  there  is  certain  intercepted 
correspondence  between  the  Pretender's  agents 
abroad  and  Kelly  here,  carried  on  by  him ; 
and  that  I  was  at  the  head  of  it,  and  am  an* 
swerable  for  what  it  contains. 

This  is  the  subs^antee  of  my  chaige;  all 
•ther  particular  circumstances  ore  mim  use 
<^,  as  they  thought  would  give  light  and 
strengtfi  to  one  or  other  of  those  article. 

As  to  the  first  of  these  points,  that.  1  did 
dictate  these  latters.  , 

.  That  it  could  not  be  possible  that  I  dictated 
these  letters,  hath  been  made  out  to  your  lord- 
ships by  such  a  concurrence  of  evidence,  so 
dear,  so  full  and  legal,  as  I  persuade  tfiyself 
can  have  left  no  doubt  remaining  upon  any 
tsandid  and  indifferent  person :  a  plain  matter 
of  fact,  supported  by  such  testimony,  cannot 
be  overthrown  by  little  guesses  and  conse- 
qoeotial  surmises. 

My  lords,  I  was  under  the  known  diffieulhr 
of  paving  a  negative,  which  in  many  cases  is 
not  to  be  done ;  but  it  so  happens  in  this  case, 
that  peculiar  circumstances  attend  it  as  to  the 
point  of  time.  My  being  disabled  in  my 
chamber,  and  attended  before  and  af%er  that 
time  by  some  of  my  servants,  and  receiving 
liei{uent  messages  from  others :  the  agreeing 
testimony  of  my  servants,  that  no  stranger 
came  near  me  about  that  time,  alkd  for  some 
time  before  and  after ;  and  the  full  evidence 
of  the  school  at  Westminster  hath  enabled 
My  several  servants  to  recollect  the  time,  and 
to  furnish  such  a  proof  of  my  innocence  in 
this  matter,  as  is  not  to  be  mistaken,  and  shews 
the  clearness  of  the  impossibility  of  it. 

The  clerks  of  the  post-office  swear,  they 
believe  these  three  letters  to  have  been  in  the 
lumd-writing  of  Mr.  Kelly,  my  supposed 
amanueosb.  Your  lordships  will  remember, 
that  their  oaths  were  at  four  months  distance 
ftom  the  time  of  seeing  those  letters ;  during 
Hm  whole  series  of  which  time  it  never  hath 


appeared,  that  they  have  compareii  one  ori- 
ginal with  another,  and  the  only  original,  as  a 
specimen,  hath  been  proved  at  your  lordships* 
bar,  not  to  be  the  hand- writing  of  Mr.  Kelly  : 
and  be  pleased  to  remember,  the  very  suppo- 
sition of  Mr.  Kelly's  being  my  secretary,  or 
any  ways  intimate  with  me,  bath  been  fully 
sworn,  to  be  false. 

If  it  be  said,  who  then  writ  those  letteriL 
and  with  what  view  were  thev  writP  The 
answer  to  this  is  obvious :  my  being  here  at 
your  lordships'  bar  sufficiently  explains  it.  It 
IS  enough  to  prove,  that  I  did  not  write  or  die* 
tate  them,  and  1  have  proved  it  abundaatfy^. 
Let  but  any  momentous  part  ot  the  chalgia 
against  me  be  made  out  with  half  the  evi* 
deuce,  and  1  will  submit  without  any  dispute. 
Eight  or  nine  such  witnesses  would  have  bovna 
down  the  evidence  of  one  or  two  diat  had 
sworn :  but  where  there  is  none  on  the  ona 
side,  but  all  on  the  other  side  who  af^war,*  and 
that  ^ve  durect  positive  evidence,  can  your 
lordships  ddiberate  a  moment  for  the  reason  of 
giving  your  judgment,  which  in  doubtful  cases 
ought  always  to  lean  to  the  doubtful  side  ?  MA 
so  taking  this  point  as  it  stands. '  there  is  an 
end  of  the  whole  matter ;  for  all  other  insi* 
nuations,  feigned  names,  and  obscure  passages 
in  letters,  depending  upon  this,  must  fall  to* 
gether. 

As  to  the  other  part  of  the  accusation,  where 
it  is  said  the  letter  to  Jackson  was  a  letter  to 
the  Pretender,  I  have  nothing  to  do  with  it ; 
he  that  writ  the  letter,  when  known,  will  best 
be  able,  and  most  oonoemed,  to  disprove  it. 

Since  this  objection  carries  a  very  odd  sonndt 
I  shall  brieflv  shew  your  lordshias  how  that 
stands.  Jackson,  in  a  cypher  of  nunkett's,  is 
said  to  denote  the  Pretender :  that.cypher  con- 
sists of  150  names,  of  which  not  one  is  used  in 
any  of  the  letters  attributed  to  Mr.  Kelly ;  threa 
or  four  of  these  names  aio  used  by  persons 
supposed  to  hav^  writ  to  Mr,  Kell jr  from  abroad, 
but  not  one  of  them  is  used  by  him ;  nor  doth 
Jackson  ever,  in  his  part  of  th6  obrrespondencey 
stand  for  the  Pretender,  but  he  is  always  under 
other  appellations:  nay,  Plunkett  himself.  In 
all  his  letters  writ  in  decyphered  names,  never 
stiles  the  Pfetender  Jacluon,  but  either  Joseph 
or  Jephson. — Why  should  a  name,  used  In 
Kelly's  correspondence,  be  explained  by  Plnn- 
kett's  cypher,  when  Kelly  appears  .to  be  no- 
ways acquainted  with  him,  and  Plunkett  him- 
self did  never  dictate  to  him?  1  forbear  repe* 
tition ;  I  only  add,  that  at  this  rate,  there  is 
nothing  that  may  not  be  proved^ 

The  letter  to  Uubois  there  is  little  said  of, 
because  there  is  no  usedmade  of  it ;  it  is  charged 
in  the  report  as  a  letter  which  1  had  received 
from  abroad.  The  tables  are  now  turned,  and 
I  myself  designed  to  have  sent  this  letter  to  a 
feigned  correspondent,  but  kept  it  among  my 
papers  under,  my  seal :  for  what  end  P  TIm  let- 
ter itself  is  an  arrant  delusion :  why,  to  furnish 
iiroof,  which  is  much  wanted,  of  my  recoiviog 
etters  that  were  directed  Jones  and  lUiogton  % 
and  it  is  very  strange^  that  |,  who  am  repre- 
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Adt  man  that  pleiaes  may  write  to  me,  and 
take  tDose  Dames,  upon  him ;  I  am  not  to  an- 
swer  for  that,  unteaa  I  have  appeared  to  reoeiTe 
them,  and  kept  up  the  correspondence. 

The  letter  from  Motfield,  dated  the  lltb  of 
May,  cannot  be  reasonably  tlioiight  to  have 
been  wrote  with  any  other  view  than  that  of 
being  interoepledt  and  of  ftzing  upon  me  th^ 
lefter  of  April  30th. 

This  letter  is  committed  to  the  common  post* 
office,  and  sent  upon  this  ^rraod ;  one  may 
doobt  who  writ  it,  but  one  cannot  doabt  with 
what  design  it  jpras  writ :  yonr  lordships*  wis- 
dom will  see  through  those  malicious  disguises^ 
and  not  make  me  ttccoant  for  letters  wbicb 
have  been  bandied  to  and  fro,  between  nnknowri 
correspondents,  on  a  design  to  raise  a  suspicion 
of  a  third  person,  altogether  a  stranger  to  what 
is  writ.  And  here  I  desire  that  the  observatioif 
made  by  one  of  my  counsel  may  not  be  forgot ; 
that  is,  all  the  intercepted  letters  irom  abroad; 
mention  persons  that  lay  hid  nnder  secret 
names,  and  are  discovered  by  doing  of  such 
deeds^  and  by  such  cirenmstaoces  as  will  fasten 
those  names  npon  them :  though  the  committee 
were  not  at  a  guess,  yet  they  vwere  often  at  tf 
loss. 

In  my  case,  the  Petitions  names  applied  to 
me  are  often  attended  with  siach  descriptioas 
and  circumstances,  as  very  natOTally  lead  ihnse 
that  ofler  these  letters  to  fix  them  on  me.  Thd^ 
writers  of  them  use  all  their  art  aiot  to  disguise, 
but  to  open  the  thing,  and  seem  to  be  in  paiit 
leit  they  should  not  be  well  enough  under- 
stood. -  ^  ' 

Thisbeingcontrary  to  the  method  of  reserves 
in  all  other  cases,  smells  strong^  of  a  malicious 
design. 

The  letter  of  July  S5th,  from  Bigby  to 
Weston,  is  not  so  well  cootrired  as.  it  should 
hare  been ;  yet  f  anii  to  be  understood  by  itj 
because  of  the  circumstances  T  was  then  under, 
which  the  writer  was  apprised  Of.  '  *" 

These  are  the  only  two  instances  of  letters 
supposed  to  be  writ  from  abroad :  they  are  not 
consistent :  shall  they  affect  me  in  so  high  A 
manner? 

It  remains  to  be  considered  in  the  third 
place,  whether  there  was  a  supported  corre- 
spondence between  the  Pretender  and  his 
agents,  and  Mr.  Kelly  here?  Whether  I  was 
at  the  head  of  it,  and  am  justly  to  answer  for 
it?  Mr.  Kelly,  1  hear,  hath  oWned  at  yonr  bar, 
and  dedared,  which  I  also  declare,  I  never 
knew  a  line  of  any  letter  he  writ  to  foreign 
parts. 

I  meddle  not  with  what  concerns  him  any 
further  than  when  it  may  afiect  me. 

The  chief  part  is  the  present  of  the  dog;  the 
account  of  that  is  in  a  letter  to  Hatfield,  dated 
May  6,  not  signed  ;  in  which  are  these  Vords^ 
«*  The  little  dog  was  sent  ten  days  ago,  and 
ordered  to  be  delivered  to  you  :**  but  there  is 
BO  intimation  in  this,  or  any  other  letter  firom 
abroad,  that  this  present  was  intended  for  me.^ 

In  twO' letters  from  hence,  by  whom  wiit  it 
I  doth  not  appear,  aonebody  im  aemii  under  thk 
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tented  as  being  so  very  caotioas,  should  be  so 
negligent  in  this,  and  preserve  something  that 
IS  of  no  use,  and  yet  nught  hurt  me  so  much, 
frhen  discovered. 

It  is  absurd  to  think,  that  I  should  by  that 
Bieans  mention  the  name  of  my  correspondent, 
and  mention  the  name  of  Johnson,  which  the 
committee  of  the  Lower  House  observe  was 
constantly  with  me. 

I  know  not  what  farther  can  be  said  for  this 
matter,  till  the  comisel  haye  further  explained 
it,  and  ahewed  what  uae  they  make  of  this  let- 
ter,  which  kath  given  your  lordships  so  much 
iMUe,  and  which  I  own  I  do  not  comprehend. 

Here  is  itiU  a  fifth  letter,  which  1  have  ac- 
knowledged to  be  my  hand ;  that  which  was 
taken  on  my  servant  Mr.  Reeves  hath  made 
tome  noeharitable  obienrations  upon  it,  which, 
inr  anght  I  know,  may  be  allowed  as  the  form 
of  biw  in  the  ordinary  ooerts ;-  hot,  I  am  sure, 
bk  a  court  of  equity,  the  most  favourable  oon- 
■trnction  ought  to  take  place;  I  have  taken 
ttainutea  of  his  observations,  and  1  think  they 
are  these:  he  observes  that  the  Bishop  doth 
not  in  his  letter  insist  on  his  innocence  in  ge- 
neral, but  oonsiders  only  what  evidence  doth 
affect  bins* 

It  comes  out,  at  last,  for  whom  my  letter  was 
designed,  and  I  think  that  an  answer  to  Mr. 
Reeves's  first  observation,  and  I  shall  explain 
it  no  further.  He  observes  next,  though  I  clear 
uyaelf  from  the  knowledge  of  Layer,  Neynoe, 
^.  theie  I  say  nothing  of  Kelly. 

The  ^ntleman  I  deaigneil  the  letter  for, 
knows  It  was  in  answer  to  one  wrote  to  me 
fdmit  Layer,  and  will  swear  it  himself,  if  there 
was  room  for  It. 

The  third  observation  is,  where  speaking  of 
myself,  I  say,  **  If  T  cannot  ward  the  blow,  I 
most  be  a  prisoner  some  years  without  re- 
medy :"  from  which  he  is  pleased  to  infer,  not 
an  tliat  good-natured  way  he  generally  did,  my 
meaning  must  be,  that  I  Was  conscions  of 
guilt. 

I  apprehended  an  impeachment  would  have 
been  -loilged  and  never  prosecuted,  as  in  the 
Case  of  my  lord  Danby*  and  the  earl  of  Ox- 
Ard  ;f  and  then  I  should  have  lain  without 
trial,  and  sritfaoot  bread. 

The  seoond  article  of  my  charge,  is  the  two 
letters  from  Marr  and  Dillon,  under  the  feigned 
names  of  Motfield  and  Digby,  which  were  in- 
tereepted. 

One  of  these  thev  have  dropt. 

That  I  received  them,  is  not  pretended  ;  both 
letters,  though  without  a  crimmal  expression, 
or  word  of  business  in  either  of  them,  would 
yet  have  afieoted  me  in  some  degree,  if  re- 
ceived by  me,  and  I  was  the  person,  as  is  sup- 
posed, who  writ  the  letters  to  which  they  are 
smswen.  That  I  used  to  have  any  correspon- 
dence, is  that  proved  f  Is  not  one  and  the  same 
necessary  in  order  to  ascertajii  the  charge  ? 

■    .     '  ■  . 

*  See  his  Cases,  yd.  11,  p.  509;  vol.  1$, 
p.  1S68. 
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difiercDk  ftames  of  Mr.  Joom§nA  Bir.  Uliag^ 
toD,  ID  such  tDanoer  «i  designed  fo(  tbe  mM- 
pvraoo ;  but  the  cirooiMMtttnow  are  mkh^r  ap- 
plicable to  myself  nor  my  wife,  particularly. 
Tbe  letter  dated  Blay  7th,  from  Hatfield  to 
Musgra? e,  being  fire  days  after  the  burial  of 
my  wife,  caonot  mean  her ;  and  being  but  five* 
dajrs  after,  it  can  as  little  mean  me:  so  thai 
the  writer  of  this  letter  must  either  have  known 
nothing  of  my  family  affiuns,  or,  if  he  did, 
must  dissemble  his  knowledge  of  them  to  raise 
•  suspicion ;  and  in  either  case  what  he  says  is 
not  to  be  regarded.  Tbe  sniveon  and  Mr. 
Kelly  only  knew  any  thing  of  tms  matter,  and 
they  can  best  clear  it. 

Mrs.  Barnes,  she  varies,  and  sometioMS  the 
dog  is  for  me,  and  sometimes  for  ber. 

As  for  myself,  J  never  asked  for,  received,  or 
aaw  this  present,  nor  know  any  thing  of  it,  but 
from  common  fame ;  nor  have  I,  to  this  day, 
had  any  message  or  letter  whatsoever  concern- 
ing it.  The  end  of  this  design  seems  to  be,  to 
point  me  out  by  tbe  name  of  Jones  and  Illing- 
ton,  subscribed  to  tbe  letters  of  April  30th,  by. 
using  them  again  in  relation  to  this  pre^nt. 

And  perhaps  they  are  not  much  in  the  wrong 
to  think  that  one  intercepted  dog  should  be  of 
•s  much  use  as  ten  intercepted  letters.  Both 
contrivances  then  must  have  succeeded,  bad  I 
not  been  able  to  prove  that  those  letters  were 
not  writ  with  my  order  or  knowledge;  and 
therefore  the  use  of  those  names,  in  subseauent 
letters,  is  a  continuance  of  tbe  ftaud,  and  this 
obviously  runs  through  tbe  whole  of  tbe  cor* 
lespondence  t  for  wherever  the  names  of  Jones 
and  lUington  are,  they  are  used  in  applying 
them  to  me,  because  they  are  the  same. 

These  points  have  not  only  been  denied,  but 
with  all  manner  of  credftice  and 


My  counsel  have  shewed,  that  all  these  sus- 
picious correspondences  are  to  the  last  d^ee 
absurd  to  apply  to  me,  and  no  one  would  apply 
them:  that  I  could  not  order  the  letters  ot  tfale 
120th  of  April,  to  which  the  names  of  Jones, 
^.  are  subscribed,  1  think  is  plain,  and  then 
tbe  evidence  falls  which  depends  upon  it. 

As  to  the  joumey/i  to  and  from  Bromley, 
where  the  prisoner  Kelly  had  frequent  access 
to  me,  and  therefore  I  might  probably  dictate 
tboae  letters,  the  counsel  torahe  Bill  have  not 
opened  themselves  on  that  head ;  but  your 
lordships  have  heard  it  made  out,  and  because 
it  is  material  I  shall  repeat  it. 

[Here  Wood's  Examination  was  read.] 

By  all  these  accounts,  nothing  could  have 
been  easier  ibr  the  persons  themMlves  to  ma- 
tmffe  here,  than  getting  an  account  of  my 
neighbours,  in  order  to  render  the  contrivance 
Oiore  plansibte. 

That  Mr.  Kelly  is  no  stranger  to  me  I  own  ; 
tiot  that  he  is  in  any.  dmr^  intimate  with  me, 
•r  frequently  saw  me,  1  deny.  And  what  evi- 
dence is  there  from  them  to  the  contrary  ?  Or 
how  is  this  solamo  denial  at  your  bar  coitm- 
dicted? 

?OL.  XVI. 


•  Tbe  chairman  si^s.  He  carried  liim  twice  or 
thrice  to  the  deanery,  three  or  four  years  ago  ; 
and  this  Brown,  tfaiie  chairman,  he  swears.  Ha 
carried  me  once  in  three  or  four  years  time4 
I  believe  he  may.  Tbe  porter  he  says,  that 
he  brought  a  letter  and  some  stockings  from 
Kelly  to  me.  The  foundation  of  this  story  is 
true,  for  Mr.  Kelly  used  to  famish  me  with 
beaver  stockings  and  gloves :  not  but  that  the 
oircuBMtaneeof  the  porter  coming  up  to  my 
bed'Obamber  at  that  dirty  time  of  the  year,  is 
very  extraordinary ;  and  even  this  evidence 
owns,  he  was  never  sent  by  me  to  him. 

Now  on  tbe  other  side,  there  is  tbe  evidence 
of  almost  all  my  servaote,  who  have,  upon 
oatb,  attested,  that  they  do  not  know  either  the 
name  or  the  face  of  Mr.  Kelly,  which  could 
not  possibly  be,  did  he  use  frequently  to  resort 
to  me.  Such  a  slight  acquaintance  as  I  had 
with  him,  could  not  be  any  temptation  to  enter 
into  secrete  with  him,  of  such  a  dangerous  con* 
sequence  as  these  are,  which  the  Keport  insi« 
auates  to  have  passed  between  us :  however^ 
sospioion  is  not  now  the  business.  They  that 
protve  some  things  may  be  allowed  to  suppose 
.more ;  they  that  prove  nothing  have  no  nghk 
to  indulge  their  suspicions  and  conjectures  to 
the  ruin  of  any  man :  twenty  probabilities,  al- 
lowed to  be  auch,  are  not  equal  to  any  one 
matter  of  foct,  vrall  attested ;  it  mav  strengthen 
the  (act,  but  cannot  support  it  They  cannot 
be  evidence  tbemselvesy  because  one  probabi« 
lity  may  be  set  ag^ainst  another. 

I  use  this  distinction  between  evidence  in 
law,  and  reasonable  evidence,  because  the 
counsel  for  the  Bill  have  asserted  something 
like  it 

I  own  I  always  thought  the  pnbhe  law 
of  the  state,  the  public  reason  of  the  state; 
and  whatever  it  is  in  another  country,  yet^ 
in  this  country,  no  evidence  can  to  rea- 
sonable that  is  not  l^gal.  But  I  ask,  W-hat 
sort  of  evidence,  either  in  reason  or  law,  is 
brought  against  mef  How  am  I  proved  to 
consult  and  correspond,  to  raise  an  insurrection 
against  his  nu()esty  and  his  kingdom,  and  to 
procure  a  forugn  loroe  to  invade  the  same  in 
favour  of  the  Aetender  ? 

How  am  I  proved,  in  the  second  place,  to 
have  corresponded  with  the  same  Pretender, 
and  with  persons  employed  by  him  ?  Is  one 
article  of  these  charges  made  out  af^nit  me 
with  any  colour  of  reason  ?  Suppositiobs  with* 
out  proof,  suppositions  disproved,  and  shewn  to 
be  vain,  and  unjust 

If  tbe  proof  in  these  cases  wanto  strength, 
can  the  hearsay  of  Neynoe  supply  the  want  of 
proof,  and  render  it  valid,  since  Neynoe  pre- 
tends, for  aught  that  appears,  not  to  have 
known  any  thing  of  me  ?  He  only  heard  Kelly 
say  so,  and  Mr.  Kelly  denies  it;  and  there  us 
I  think,  no  reason,  'Wfay  such  a  dead  evidence 
should  affect  me,  or  K«ly  himself,  much  less 
me  through  him.  Was  Neynoe  alive,  and 
Keilj  deed,  and  incapable  of  contradicting 
what  Neynoe  said,  I  believe  what  Neynoe  said 
would  not  bnof  any.  height;  besides,  what 
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Neynoe  dead  lays,  and  Kelly  now  alif e  denies, 
ought  not  to  have  any  force. 

Concerning  hearsay  evidence  in  general, 
and  concerning  the  due  regard  to  it,  I  humbly 
desire  your  lordships,  that  a  passa^re  minr  be 
read  out  of  sir  John  Fenwick*s  Bill  of  At- 
tainder.   [The  whole  preamble  read.1* 

My  lords,  I  humbly  desired  to  have  this 
read,  because  I  thought  it  would  take  away  a 
distinction  between  legal  and  parliamentarv 
evidence ;  that  what  was  not  legal  might  be 
jtarliamentary.  1  believe  here  is  a  condemna  • 
tion  of  him  by  parliament ;  therefore,  1  think, 
the  condemnation  of  him  must  be  b3^  parlia- 
mentary evidence.  It  is  recited  in  this  act,  as 
one  of  the  inducements  that  moved  theK  inir, 
Lonls,  and  Commons  to  pass  that  act,  that  sir 
John  Fen  wick  had  contrived  and  framed  se- 
f eral  <papers,  &c.  only  by  hearsay. 

Shall  that  be  aceeptedl  in  this  parliament  for 
evidence,  which  is  declared  the  only  motive  of 
attainting  a  man  in  another.^  if  it  was  jndged 
hard  in  sir  John  -Fen wick's  case  to*<Aarge  a 
man  by  hearsay,  can  the  being  thus  charged 
be  any  proof  against  me  F  Sure  the  House  of 
Commons  in  96,  that  brought  that  in,  would 
have  so  thought,  nor  would  those  of  your  lord- 
ships consented  here,  or  elsewbere,  to  have 
passed  it. 

As  for  those  that  did  tiot  consent,  I  will  ven- 
ture to  say,  I  am  exceedingly  puzzled  to  know^ 
why  they  did  not  oppose  sir  John  Fen  wick, 
but  favoured  his  case,  and  are  yet  against  me. 
is  the  guilt  objected  to  me,  if  proved,  in  any 
measure  like  his  ?  Or  is  there  any  comparison 
jbetween  the  proof  against  him  and  me. 

As  to  the  pa|)er  and  information  given  in  by 
Neynoe,  and  pnnted  in  the  Appendix,  it  is  plain 
he  was  drawn  in  to  have  sworn  backward  or 
forward,  to  have  affirmed  or  denied  any  thing. 
fie  knew  a  certain  lord  of  the  council,  that 
^ave  me  notice  of  my  beuig  taken  up  some 
da^'s  before  it  happened.  He  knew  what  use 
«nd  purpose  the  protests  of  your  lordships  were 
chiefly  designed  for  and  calculated;  and  it 
Appears  by  his  paper  that  was  taken  in  his 

pocket  after  his  death,  that  he  had  undertaken 

— — 

*  See  it  vol.  13,  p.  547.  "  I  have  beard 
that  the  Bishop  desiretl  to  know  of  bis  counsel 
at  one  of  their  oonsultationsj  whether  in  treat- 
ing of  hearsay  evidence,  they  should  mention 
the  preamble  of  sir  John  Fenwick's  Bill  of 
Attainder,  and  Bdr.  Wynne  informing  his  lord- 
ship the  passage  had  occurred  to  him,  and  in 
what  manner  be  intended  to  apply  it,  the  Bi- 
shop desired  him  to  leave  out  what  he  intended 
upon  that  point,  for  that  he  should  carry  his 
reasoning  upon  it  much  further,  and  that  it 
would  moreover  be  of  great  service  in  giving 
bira  an  opportunity  to  sit  down  and  repose  his 
weary  limbs  while  the  act  was  read,  in  which 
lie  lv>ped  their  lordships  would  indulge  htm. 
Mr.  W.  accord bgly  left  this  passage  entire  to 
his  lordship,  and  he  made  all  the  use  intended 
of  it." — Wynne's  *  Observations  on  the  Cata- 
logutt  of  the  Royal  aad  2iM^  Authors^  &s.' 


to  give  a  positive  account,  and  designed  either 
to  ask  or  receive  such  a  sum  of  money. 

It  is  said  he  was  the  late  earl  Marishairs 
bed  fellow  for  several  months,  and  had  drawn 
up  heads  for  memorials  to  be  delivered  to  the 
regent ;  but  he  had  kept  no  copy  of  these 
heads,  or  foul  draughts  which  would  have 
shewn  whether  they  were  given  in  to  promote 
it,  or  discover  it ;  in  either  case  the  evidence  of 
bemg  then  employed  would  have  been  of  ser- 
vice :  but  they  have  not  been  able  to  produce  a 
line  of  such  heads  or  memorials,  yet  the  Report 
of  the  House  of  Commons,  upon  the  basis  of 
these  memorials,  builds  the  whole  fabric.  He 
knew  that  I  went  under  the  names  of  Jones  and 
Illington,  and  undoubtedly  he  knew  Mr.  Du- 
liois :  If  the  scheme  of  writing  tliat  letter  my- 
self had  been  seen,  he  would  have  found  out  a 
reason  for  the  correspondence  ;  and  500/. 
would  have  made  him  affirm,  that  he  carried 
the  letter  himself.  He  knew  the  Pretender's 
particular  opinion  of  me,  or  of  any  body  else, 
and  that  he  relied  on  advices  from  me :  how 
did  he  know  that?  He  told  him  so.  Who  told 
him  ?  ft  is  not  supposed  Mr.  Kelly  had  it  from 
himself,  but  from  persons  of  high  estate,  that 
were  near  the  Pretender. 

Let  roe  speak,  my  lords,  as  always  I  hope  I 
shall,  with  that  modesty  as  becomes  justice,  but 
yet  with  freedom,  to  you. 

Hath  nothing  been  opened  to  you  concern- 
ing this  man's  character,  and  his  secret  tran- 
sactions ?  Is  it  possible  to  believe  this  preten- 
der to  secrecy  could  have  had,  or  shall  he  stilt 
have  any  degree  of  weight,  that  threw  away 
his  life,  rather  than  Venture  to  stand  to  the 
truth  of  what  he  said  before  his  death,  and  then 
he  could  have  been  contradicted,  or  paogs  of 
conscience  might  have  made  him  unsay  what 
he  had  said  ?  But  a  dead  man  can  retract  no- 
thing; what  he  hath  writ,  he  hath  writ:  the 
accusation  must  stand  just  as  it  did,  so  far  as  it 
concerns  him ;  and  we  are  deprived  of  the 
advantage,  which  troth  and  remorse  once  ex- 
torted, and  would  have  again  extorted  from 
him.  However,  I  would  have  been  glad  to 
have  had  all  that  ever  this  wretch  said ;  and 
would  hope  that  by  comparing  of  the  several 
stories,  which  he  several  times  told,  some  light 
might  have  been  gained,  which  is  now  wanted: 
Particularly  by  the  knowledge  of  what  he  said 
freely  and  voluntarily,  when  he  was  in  good 
humour,  and  before  his  rouffh  usage,  on  his 
return  from  Rome,  had  frighted  him  ;  but  I 
think  we  have  the  evidence  only  of  a  few  of  the 
last  days  of  his  life,  all  the  preceding  time  is 
blank.  He  underwent  frequent  examinations, 
but  they  were  not,  it  seems,  so  maturely 
weighed  dbd  digested  as  to  be  thought  worth 
the  committing  to  writing :  but  he  is  gone  to 
his  place,  and  hath  answered  for  what  he  hath 
said  at  another  tribunal.  1  desire  not  to  dis- 
turb his  ashes,  farther  than  what  is  necessary 
for  my  defence. 

^  Your  lordships  will  observe  first,  the  incon- 
sistency of  some  part -of  the  charge:  Se* 
coodly,ih«  improbability  of  it.    The  Repose 
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takes  notice  of  three  several  periods,  or  stages 
of  time,  wbeo,  by  cooseqaeoce  of  some  infor- 
matioDsfrom  the  reg'eot,  tbe  ilesigrn  did  not 
lake  place :  tbe  6rst  was,  i!uriD(p  tbe  election ; 
the  second  was,  the  king's  ^oiii(|^  to  Hanover ; 
and  tbe  third  was,  the  breakmgf  up  of  the  camp. 
There  is  not  the  least  hint  as  to  tbe  last  of  these 
three  desiijfos,  in  any  of  tbe  papei-s ;  though  in 
the  recital  of  tbe  Bill  it  is  mentioned  as  the 
third  part  of  the  plot,  and  tbe  most  detestable 
part  of  the  design,  to  lay  violent  hands  on  his 
majesty  and  his  royal  h'gbness. 

There  is  not  the  least  colomr  of  proof  as  to 
the  first  part  of  the  oonspiracv,  which  was  to 
take  place  at  tbe  election ;  their  only  reason 
for  that,  is  from  a  passage,  where  it  is  said, 
that  the  present  opportunity  is  elapsed,  that  is, 
the  opportonity  oi  the  election. 

I  shall  recite  the  passage,  as  it  lies  in  the  in* 
tercepted  letter,  and  make  some  reflections  on 
it:  <*  Notwithstanding  tbe  opportunity  is 
elapsed,"  (says  the  writer  to  Jackson)  "  I 
agree  with  you,  another  may  oifer  before  the 
end  of  the  vear,  though  not  perhaps  every  way 
•0  favourable.'*  . 

.  The  committee  suppose  this  letter  to  be  from 
Kelly,  and  dictated  by  me ;  and  they  suppose 
the  words  to  refer  to  the  time  of  tbe  election, 
and  from  those  suppositions  infer  that  I  knew 
something  of  it.  On  the  contrarjr,  1  shall,  on 
tbe  two  first  suppositions,  shew  the  impossibility 
of  it ;  if  this  was  a  letter  irom  me,  or  from  any 
other  person,  dictated  by  me  to  the  Preten- 
der, I  must  write  as  in  answer  to  some  let- 
ter sent  from  them  to  me,  in  repeating  the 
expression ;  and  his  opinion  in  the  letter  must 
have  been  founded  on  intelligence  before  re- 
ceived :  this  intelligence,  considering  tbe  dis- 
tance between  London  and  Rome,  must  have 
been  communicated  two  months,  if  not  longer, 
before  tbe  date  of  this  letter,  if  we  go  back 
two  months,  and  talk  of  the  election  being 
elapsed,  it  was  not  begun ;  consequently  that 
opportonitjT  in  the  letter  could  not  poesibly 
mean  the  time  of  the  election ;  and  if^so,  it  is 
impossible  that  it  should  be  a  letter  to  the  Pre- 
tender, that  can  consist  with  the  charge  of  the 
person's  writing  in  April  1720. 

If  it  be  a  lettier  writ  in  good  earnest,  it  sp- 
iers they  bad  given  over  all  thoughts  at  that 
time:  I  agree  with  you,  says  he,  another  may 
offer  before  the  end  of  the  year :  and  yet  /be 
finds  some  words  in  a  letter  writ  ten  days  afler, 
wherein,  under  the  name  of  Jones,  1  am  made 
to  be  deeply  concerned  in  a  conspiracy. 

How  can  this  be  consistent,  if  1  writ  and  di- 
rected that  letter,  and  was  engaged  in  the  se- 
cond part  of  the  conspiracy  ? 

Both  cannot  be  true,  both  may  be  false ; 
«od  1  hope  I  have  satisfied  your  lordships,  that 
as  1  did  not  dictate  the  one,  so  I  was  no  ways 
coooemed  in  the  other. 

Can  any  one  believe,  that  under  the  sad  cir- 
cumstance of  being  afflicted  bv  the  death  of 
my  wife,  I  should  he  concerned  in  an  affair  of 
this  dangerous  nature  ?  Was  tliat  a  time  to 
proYidt  wr  a  stranger  ?    And  for  a  ouuiy  unless 


under  the  power  of  prejudice,  to  believe  such 
an  improbability,  or  that  I  bad  such  a  conjec- 
ture P     1  forbear  former  iostances. 

*1  shall  now  consider  tlie  improbability,  as 
well  as  inconsistency  of  tbe  charge  brought 
against  me  without  positive  proof.  You  will 
allow  me  to  answer  the  indictment  in  tbe  same 
manner  as  it  is  laid. 

is  it  probable  that  if  I  were  engaged  in  any 
such  design,  no  footsteps  should  Se  seen  of  any 
correspondence  I  had  with  tbe  late  duke  of 
Ormond,  to  whom,  of  all  persons  abroad,  I  waa 
best  known,  and  to  whom  1  had  tbe  greatest 
regard,  and  still  have  all  the  regard  that  is  con- 
sistent with  my  duty  to  my  king  and  country  P 

Is  it  probable  that  I  would  choose  rather  to 
engage  in  such  a  design  with  Mr.  Dillon,  a 
military  man  I  never  saw,  and  with  the  earl  of 
Marr,  whom  I  never  conversed  with,  except 
when  he  was  secretary  of  state  ? 

Did  I  not  know,  what  all  the  world  tlMoks, 
that  he  had  left  the  Pretender  several  years^ 
and  had  a  pension  abroad  ?  Is  this  a  season 
for  me  toeqter  into  conferences  with  him  about 
restoring  the  Pretender ;  and  do  this  not  by 
messages  but  by  letters,  not  sent  by  messen- 
gers but  by  tbe  common  postP  That  by  thus 
writing  to  him  by  the  post,  I  should  advise  him 
after  the  same  manner  to  write  to  me,  and  by 
these  means  furnish  opportunities  towards  de- 
tecting the  persons,  and  bringing  myself  into 
danger  P  How  doth  that  consist  with  tbe  cau- 
tion and  secrecy  which  are  said  to  belong  to 
meP  Must  not  1  have  been  rash  to  have  raid 
myself  open  in  such  a  manner  P  This  is 
an  inconsistent  scheme,  the  other  a  bold  aa- 
sertion.  Is  it  probable,  when  attending  tbo 
sick  bed  of  my  wife,  and  expecting  her  death, 
not  daily  hnt  hourly,  that  I  should  enter  into 
negociations  of  this  kind  ? 

There  was  no  need  of  dispatching  any  of 
those  three  letters,  merely  to  excuse  my  not 
writing :  the  circumstances  of  my  family  had 
been  a  sufficient  apblogy,  and  more  effectuaU 

Is  it  probable,  that  when  I  was  carrying  on 
public  buihiings  of  various  kinds  at  Westmior 
ster,  and  Bromley,  consultinsr  all  tbe  hooka 
from  tbe  Westminster  foundation,  engaging  in 
a  correspondence  with  learned  men,  about  aet- 
tling  an  important  point  of  divinity ;  that  at 
tbM  very  time  I  should  be  carrying  on  a  con- 
spiracy P  Those  that  entertain  such  thoughts 
without  reason,  may  also  condemn  me  without 
argument. 

Is  it  probable  that  1  should  meet  and  consult, 
in  order  to  carry  on  and  forward  this  correspon- 
dence with  nobody,  and  no  where  P 

That  I,  who  always  lived  at  home,  and  ex- 
cept at  dinner-time,  never  stirred  out  of  my 
chamber ;  received  all  persons  that  visited  me, 
and  was  denied  to  none,  should  have  an  oppor- 
tunity to  be  so  engaged  P  And  if  I  had,  that 
none  of  my  domestics  and  frientis  should  ever 
observe  any  appearance  of  any  such  thing?  No 
evidence  amopg  my  papers,  though  Xhey  wero 
all  seized  at  both  my  houses,  and  confining  aU 
my  servfmts  bat  onf ,  now,  for  about  tea  me- 
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eleven  wcekt,  warebingf  him  twice  in  the 
Towcp,  aod  searching  myself,  DOtbing  of  ooo- 
MM|tteDce  apppears,  nor  is  ther^any  one  liTin^ 
witness  that  cnarges  me  with  any  thing  that  is 
realljr  true. 

Is  it  probable  that  I  sboold  form  and  direct  a 
itenspiracy,  and  carry  it  on  with  any  saooeas, 
that  am  not  used  to  arms,  which  I  am  no  more 
•oquainted  with,  than  with  the  penons  em- 

E loved  on  these  occasions  P  BI^  way  of  life 
ath  not  led  me  to  converse  with  such  men 
and  such  matters,  except  on  the  occasion  of 
meeting  in  parliament ;  but  in  a  council  of  war 
]  never  ^was.  Have  I  yet,  in  any  instance  of 
my  life,  meddled  remarkably  out  of  my  own 
spnere,  in  affairs  foreign  to  my  bosiness  or 
character  r  1  might  have  been  thought  to  have 
been  too  active  in  my  proper  station  and  busi- 
ness ;  but  I  was  never  charged  with  war,  ner 
any  waj^s  informed  in  the  art  of  it. 

Is  it  just,  that  persons  concerned  in  the  mi- 
litary way,  should  be  punished  without  any 
proof? 

And  must  I,  whose  way  of  life  is  set  at  the 
greatest  distance  from  such  persons,  and  from 
the  very  suspicion  of  being  concerned  with 
them,  suffer  all  the  pains  and  penalties,  short 
of  death,  which  the  parliament  can  inflict,  for 
a  supposed  I  know  not  whai,  and  what  I  don't 
to  this  day  apprehend  P 

Here  is  a  plot  of  a  year  or  twor  standing,  fO 
subvert  the  government  with  an  armed  force, 
an  invasion  from  abroad,  an  insurrection  at 
heme ;  just  when  ripe  for  execution  it  is  dis> 
covered  :  and  twelve  months  after  the  contriv- 
ance of  this  scheme,  no  consultation  appears, 
BO  men  corresponding  tbgeiher,  no  provision  of 
money,  arms  or  officers— not  a  man  in  arms 
L.  —And  yet  the  poor  Bishop  has  done  all  this. 

Layer  and  Plunkett  carry  on  a  treasonable 
correspondence :  they  go  to  Rome  and  receive 
directions  from  the  Pretender  himself  to  pro- 
mote his  cause— It  does  no  where  appear  that 
the  Bishop  has  the  least  share  in,  or  is  any  way 
privy  to  their  practices— And  yet  the  Bialiop 
has  done  all,  be  is  *<  principally  concerned  in 
forming,  dh«ctinff  and  carrying  on  thia  detes- 
table conspiracy.'' 

What  coold  tempt  me  to  step  thus  out  of  my 
way  ?  Was  it  ambition,  and  a  desire  of  climb- 
ing into  a  higher  station  in  the  Church  f  There 
is  not  a  man  in  my  office  farther  removed  from 
4hi8  than  I  am ;  I  have  a  hundred  times  satd,- 
and  sincerely  resolved,  I  would  have  been  no% 
thing  more  than  I  was  at  a  time  when  I  little 
thon^t  of  being  any  thing  before;  and  I 
could  give  an  insunce  of  this  kind  if  I  thought 
]^per. 

Was  money  my  aim  ?  I  always  despised  it, 
too  much,  perhaps,  considering  what  occasion 
I  am  now  like  to  have  for  it:  for  out  of  a  poor 
fetshopric  of  500/.  per  annum,  I  have  laid  out 
no  less  than  S,000/.  towards  repairs  of  the 
church  and  episcopal  ptdace ;  nor  did  I  take 
one  shilling  for  dilapidations.  The  rest  of  my 
little  income  baa  been  spent  as  is  necessary,  as 
lama  bishop.    £ior  do  I  lepent  of  thoee  «x- 


peoees  now,  (though  tmce  my  long  conffaM* 
ment  I  have  not  received  the^least  |Mrt  of  the 
income  in  my  deanery)  not  donhting  in  the 
least,  but  that  God,  who  hath  liberally  provided 
for  me  hitherto,  will  still  do  it,  and  on  bis  good 
providence  I  securely  rely. 

Was  I  inftnenoed  by  any  dislike  of  the  es- 
tablished religion,  and  secretly  inclined  towards 
a  church  of  gresler  pomp  and  power  ?  I  have^ 
my  lords,  ever  since  I  kipew  what  Popery  wa% 
opposed  it;  and  the  better  I  knew  it,  the  more 
I  disliked  it. 

I  began  my  study  in  divinity,  when  tho 
Popish  controversy  grew  •  hot  about  that  im« 
mortal  book  of  Tifiotson's,  when  he  undeitook 
the  defence  of  the  Protestant  cause  in  general } 
and  as  such  I  esteemed  him  above  all. 

You  will  pardon  me,  my  lords,  if  I  asentioK 
one  thing. 

Tbuty  yearn  ago,  I  writ  in  defence  of  MaitiA 
Luther,  and  have>  preached  and  writ  to  that 
purpose  from  mjr  bfaney ;  and  whatever  han*> 
pens  to  me,  I  will  soffnr  any  thing,  and  wiil^ 
by  God's  grace,  bom  at  the  stake,  rather  than 
depsrt  from  any  material  point  of  the  Prolea* 
tant  religion,  as  professed  in  the  Chureh  of 
England. 

Once  more :  can  I  be  supposed  to  famnrar* 
bitrary  power  f  The  whole  tenor  of  my  life 
hath  been  otherwise :  1  was  always  a  friend  of 
the  liberty  of  thesubiect,  and  to  the  best  of  my 
power  constantly  maintained  it :  I  may  have 
been  thouq^t  mistaken  in  the  measores  1  took 
to  support  it. 

It  matters  net  by  what  party  I  was^lled, 
so  my  actions  are  uniform. 

To  return  to  the  point:  the  charge  broVjght 
against  me  in  the  manner  it  is  brought,  is  \m* 
probable :  if  I  could  be  f  oiky  of  it,  I  murt 
have  acted  under  a  spirit  ot  inlatuatton  ;  yet  I 
have  never  been  thought  an  Wiotor  a  madmaa. 

My  lords,  as  to  the  pains  and  peaaltiss  con- 
Hdned  in  this  Bill,  they  are  great  and  grievoM 
beyond  example  in  their  nature  and  direction. 

I  am  here,  my  lords,  and  have  been  expell- 
ing an  immediate  trial,  I  have,  my  lords,  dQ» 
dmed  no  impeachment.  The  correspoodenee 
with  the  earl  of  Cbrendon  *  was  made  treaaoo, 
but  with  me  it  is  only  folony .  He  was  allowed 
the  conversation  of  bis  children,  by  the  express 
words  of  the  act :  mine  are  not  so  much  as  to 
Write,  so  as  to  be  sent  to  me. 

What  is  most  particular  in  my  case  I  will 
repeat  distinctly,  tliat  my  reverend  bretbvoa 
nkay  hear  it.  1  am  rendered  incapable  of  nsinf^ 
or  exercising  any  office,  function,  authority,  or 
power  ecdesiaatical,  not  only  in  his  majesty's 
dominions,  but  any  where  olse.  Very  hard4 
That  such  spiritual  power  as  is  not  derived 
firom  men,  hut  God  himsdf,  shonki  he  titett 
from  mei 

And  I  am  not  only  deprived  of  all  offieen^ 
dignities  and  benefices  ecclesiastical,  and  for 
ever  banished  the  realm,  but  likewise  predoded 
from  the  benefit  of  royal  clemency,  and  mad« 

f  SeoUi^iie,  foL  %yf^4m^ 
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utterly  incapaUe  of  any  pardon  by  his  majesty, 
bis  heirs  and  soccessora. 

My  lords,  1  insist  on  my  innooenoe,  that  1 
•B  not  guilty ;  and  if  I  am  not  proved  so.  your 
lordsbips  will  thus  judge ;  if  otnerwise,  I  per- 
made  myself  1  shall  find  some  degree  of 
neroy. 

Yoa  will  not  strip  a  man  of  bis  substance, 
and  then  send  him  where  he  cannot  subsist ; 
you  will  not  send  him  among  strangers,  and 
then  binder  others  IWhh  performing  humanity 
to  him ;  yon  will  not  give  him  less  time  to 
•rder  his  afiairs  and  depart  the  kingdom,  than 
the  Bill  hath  taken  in  passing  through  both 
-fionses. 

The  great  man,  I  last  mentioned,  carried  a 
great  fortune  with  him  into  foreign  parts,  and 
nad  the  languages;  was  well  acquainted 
Abroad :  the  reverse  of  all  this  is  my  case ;  I 
indeed  am  like  him  in  nothing  but  his  inno- 
oency,  and  his  punishment,  ft  is  in  no  man's 
power  to  mdce  us  difler  in  the  one,  but  it  is  in 
jfOHr  lordships'  power  to  make  us  differ  widely 
m  the  other,  and  I  hope  your  lordships  will 
doit. 

But  to  Bom  up  the  arguments :  it  hath  been 
freqaeDtly  observed,  that  the  higher  the  crimes 
are,  the  niller  the  proofi  ought  to  be.  Here  is 
•  charge  of  high  treason  brought  against  me, 
with  no  evidence  at  aU. 

Dfy  lords,  pardon  me,  what  is  not  evidence 
at  law,  can  never  be  made  so  by  any  .power  on 
earth :  for  the  law  that  required  the  evidence, 
is  as  much  the  law  of  the  land  as  that  which 
wedares  the  crime* 

It  is  equally  unjust  to  declare  any  proof  le- 
gal j  because  of  my  prosecution :  as  extraordi- 
nary would  itbe,  to  declare  the  ads  themselves, 
ear  mmt  facto. 

iiever  was  there  a  cbaive  of  so  high  a  na- 
tare,  and  so  weakly  proved. 

A  person  dead,  so  that  there  is  not  an  oppor« 
tanity  to  falsify  htm  by  contradrcting  bim,  a 
ckMge  not  supported  by  any  one  evidence,  nor 
by  any  one  proof  of  any  thing  that  hath  been 
writ  or  received  by  me«  nor  even  by  any  one 
crioiinal  word  proved  to  have  been  spoken  by 
;  but  by  intercepted  letters  and  correspon- 
ee,  in  which  appears  not  the  least  certainty. 

Some  of  those  letters  shewn  to  persons  with 
a  design  to  £u!en  something  on  them  ;  others 
writ  in  cyphers  and  fictitious  names,  throwing 
out  dark  and  abstruse  hints  of  what  persons 
went  b  V  those  naaoes,  sometimes  true  and  some- 
times doubtful,  and  often  false,  vi^ho  continue 
all  the  while  strangersto  the  whole  transaction, 
and  never  make  tlie  discovery,  till  they  feel  apd 
&d  it  advancing  itself  towards  them :  my  lords, 
this  is  my  case,  in  short. 

1  have  a  hard  task  to  prove  my  ionocency : 
shall  I  stand  convicted  before  your  lordships  on 
eneh  an  evidfnce  as  this  ?  The  hearsay  of  an 
iieamv ;  a  party  dead,  and  that  denied  what 
lie  said ;  by  strange  and  obscure  passages,  and 
llctitieos  oaoMS  in  letters,  by  the  conjecture  of 
decypherers,  without  any  opportunity  given 
m»  of  esaBdning  andiiodkiDg  into  the  decy* 


phering ;  by  the  depositions  of  post-office  elerks 
about  the  similitude  of  bands ;  their  depositions 
made  at  distant  times,  and  without  comparing 
any  one  of  the  originals,  by  a  strange  interpre- 
tation of  them :  for  nothing  more,  1  am  per* 
suaded,  can  be  naade  of  tlko  arguments,  than 
what  is  called  the  intercepted  correspondence. 

Shall  I,  my  k>rds,  be  oeprived  of  all  that  is 
dear  to  me,  and  in  the  circumstances  J  am  in, 
scaroe  able  to  bear  up,  and  by  such  'an  evidence 
as  would  not  be  admitted  in  any  other,  cause  or 
any  other  court ;  and  would  hardly  affect  a 
Jew  in  the  Inquisition  of  Spain? 

And  shall  it  be  received  against  a  bishop  of 
this  Church,  and  a  member  of  this  House  f 
Ood  forbid !  Give  me  leave  to  make  mention  of 
a  text  in  holy  writ :  **  Against  an  elder  veeelfa 
not  an  aocasatioo,  but  before  two  or  three  wit- 
nesses." It  is  not  said,  Condemn  bim  not 
upon  an  accusation,  See.  bat  receive  it  not :  I 
am  something  more  tlian  an  elder ;  ami  shall 
an  accusation  against  me  be  countenanced, 
without  any  one  iostaoce  of  proof  to  support  it? 

This  is  not  directly  matter  of  eedesiastieiA 
oonstitution :  there  you  read,  one  witness 
should  not  rise  up  against  an  elder ;  but  heie*^ 
at  the  mouth  of  two  witnesses,  or  three  wit- 
nesses, shall  the  matter  be  estaMisfced :  and  as 
this  rule  was  taranstated  into  the  state  of  th^ 
Church,  people  always  thought  fit  to  allow  it. 

ShfiU  I  be  the  first  bishop  in  this  Church 
condenmed  opea  oonjeoture,on  fidtitious  names 
and  obscure  passages  in  letters,  instead  of  two 
or  three  witnesses? 

Will  not  others  endeavour  to  make  the  same 
precedent,  and  desire  the  same  influence  of  it 
to  succeeding  ages ;  and  even  concur  in  suc4 
an  act,  in  order  to  render  me  incapable  of  usmg 
or  exercising  any  power  or  authority,  jccTr 
Is  this  good  divinity,  or  good  policy  F 

As  to  the  justice  of  the  legislature,  in  some 
respects  it  bath  a  greater  power  than  the 
sovereign  legislator  of  the  uuirerse:  for  he 
can  do  nothing  unjust.  But  though  there  are 
no  limits  to  be  set  to  a  parliament,  yet  they  are 
generally  thought  to  restrmn  themselves,  to 
guide  their  proceedings  in  criminal  cases,  ac^ 
cording  to  the  known  law. 

The  parliament  may  order  a  criminal  to  be 
tortured:  who  can  say  they  cannot?  But  they 
never  did,  nor  never  will,  I  hope ;  because  tor* 
tore,  though  used  in  other  conotries,  is  not 
known  liere. 

Is  it  not  torturing,  to  inflict  pains  and  penal- 
ties on  persons  only  susfiected  of  guilt,  not 
plainly  proved  guilty  ?  It  is  not  much  unlike 
it.  The  parliament  may,  if  the^  please,  as 
well  upon  Bills  of  perpetual  imprtsonroent,  as 
optm  Bills  of  perpetual  exile,  reserve  to  the 
crown  a  power  to  determine  the  one  as  well  as 
the  other.  T|iey  have  reserved  it  in  the  former 
case,  but  have  not  reserved  it  here  in  the  other. 
The  law  knows  nothing  of  such  absolute,  per- 
petual imprisonments. 

The  parliament  may,  in  like  manner,  coo^ 
denm  a  man  on  a  charge  of  Accumulated  and 
«»astrtteti?d  treason.    They  did  so  in  the  cas^ 
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of  the  mat  lord  StrafTord,  and  that  by  acca- 
muiated  and  cousiructir 9  proof  of  sttcb  treason ; 
that  ity  by  proofs  so  interpreted,  as  plainly  to 
oommanicate  light  and  strength  to  each  other, 
and  so  to  have  all  the  force  without  the  for- 
fnality  of  evidence.  Was  such  proof  ever  ad« 
mitled  by  any  one  to  deprive  bis  fellow-sub- 
ject of  his  fortane,  of  bis  estate,  his  friends,  and 
oonntry,  and  send  him  in  his  old  age,  without 
language  or  hope,  without  employment  to  get 
the  necessaries  of  life,  to  starve?  I  say  again, 
God  forbid ! 

My  ruin  is  notof  that  moment  to  any  nombei' 
pf  meut  to  make  it  worth  their  while  to  violate, 
or  even  to  seem  to  violate  the  constitution  in 
Itny  dc^ee,  which  they  ought  to  preserve 
against  any  attempts  whatsoever. 

But  where  once  such  extraordinary  steps  as 
these  are  taken,  and  we  depart  from  the  fixed 
rules  and  forms  of  justice,  to  try  untrodden 
paths,  no  man  knows  where  this  shall  stop. 

Though  I  am  worthy  of  no  regard,  though 
whatsoever  is  done  to  me  may,  for  that  reason, 
be  looked  upon  to  be  just ;  yet  your  lordships 
will  have  some  regard  to  your  own  lasting  inte- 
rest, and  that  of  posterity. 

This  is  a  proceeding  with  which  the  consti- 
tution is  not  acquainted;  which,  under  the 
pretence  of  supporting  it,  will  at  last  effectually 
destroy  it/ 

For  God's  sake  lay  aside  these  extraordinary 
proceedings  ;  set  not  up  these  new  and  dange- 
rous precedents ;  I,  for  my  part,  will  volun- 
tarily and  cheerfully  go  into  perpetual  banish- 
ment, and  please  myself  that  1  am,  in  some 
measure,  the  occasion  of  putting  a  stop  to  such 
precedents,  and  doing  some  good  to  my  country, 
and  will  live,  wherever  I  am,  praymgfbrlits 
prosperity ;  and  do,  with  the  word  of  father 
Faul  to  the  state  of  Venice,  say,  ^  £8to  per- 
petuo;'  It  is  not  my  departing  from  it  1  am 
concerned  for;  let  me  depart,  and  let  my 
country  be  fixed  upon  the  immoveable  founda- 
tion of  law  and  iustice,  and  stand  for  ever. 

I  have,  my  lords,  taken  up  much  of  your 
lordships'  time,  yet  1  must  beg  yoiv  attention 
a  little  longer. 

Some  part  of  my  charge  bath  been  disproved 
by  direct  and  full  evidence,  particularly  that  of 
writing  the  letters  of  the  20th  of  April,  or  that 
I  knew  who  wrote  them ;  which  I  utterly  deny 
that  1  ever  did,  or  as  yet  do  know.  Other 
parts  of  the  charge  there  are,  which  are  not 
capable  of  such  disproof,  nor  indeed  require  it ; 
there  1  rest.  But,  my  lords,  there  is  a  way  al- 
lowed of  vindicating  myself,  it  is  generally 
negative  ^  that  is,  by  protesting  and  declaring 
my  innocence  to  your  lordships^  in  the  most 
deliberate,  serious,  and  solemn  manner;  and 
appealing  to  God,  the  searcher  of  hearts,  as  to 
the  truth  of  what  1  say,  as  1  do  it  in  what 
follows.  1  am  charged  in  the  Report  with 
directing  a  correspondence  \o  Mr.  Kelly ;  but 
I  solemnly  deny  that  I  ever,  directly  or  in- 
directly, saw  a  single  line  of  any  of  their  letters, 
till  I  met  with  them  in  print,  Nor  were  the 
•ontents  of  any  of  them  comouiaicated  to  me. 


I  do  in  the  next  place  deny,  that  I  was  ever 
privy  to  any  memorial  to  be  drawn  up  to  b^ 
delivered  to  the  Kegent.  Nor  was  i  ever 
acquainted  with  any  attempt  to  be  made  oa 
the  king's  goioj^  to  Hanover,  or  at  the  time  of 
tlie  election.  Nor  die}  I  hear  the  least  rumour 
of  a  plot  to  take  place  afler  the  breaking  up 
of  the  camp,  till  some  tioDo  aAer  Mr.  Layer's 
commitment.  I  do  with  the  same  solemnitjf 
declare,  that  I  never  collected,  remitted,  re- 
ceived, or  asked  any  money  of  any  man  t# 
facilitate  these  designs ;  nor  was  I  ever  ac« 
quainted  with,  or  had  any  remittances  what<v 
soever  from,  any  of  those  persons.  I  never 
drew  an^  declaration,  minutes,  Or  paper  in  the 
name  ot  the  Pretender,  as  is  expressly  charged 
upon  me.  And  I  never  knew  of  any  commis- 
sion issued,  preparation  of  arms,  officers,  or 
soldiers,  or  the  methods  uken  to  procure  any,  in 
order  to  raise  an  insurrection  in  these kingdonos. 
All  this  I  declare  to  be  true,  and  will  sode* 
dare  to  the  last  gasp  of  my  breath. 

And  I  am  snre,  the  further  your  lordshius 
examine  into  this  affair,  the  more  you  will  bo 
convinced  of  my  innocency.  These  contain  all 
the  capital  articles  of  which  I  am  accused  ia 
the  Report  of  the  House  of  Commons. 

Had  the. charge  been  as  fully  proved  as  as- 
certained, it  had  been  vain  to  make  protestations 
of  my  innocency,  though  never  so  solemn. 

Butasihejchargeis  only  supported  by  the 
slightest  probabilities,  and  which  cannot  be 
disproved  in  any  instance,  without  preying  % 
negative,  allow  the  solemn  asseverations  of  e 
man  in  behalf  of  his  own  innocence  to  have 
their  due  weight ;  and  I  ask  no  more,  than 
that  they  may  have  as  much  influence  with 
your  lordships  as  they  have  truth. 

If,  on  any  account,  there  shall  still  be  thought 
by  vour  lordships  to  be  any  seeming  strength 
in  the  proofs  against  me;  if  by  yourlordshiptf 
judgments,  springing  from  unknown  motives, 
I  shall  be  thought  to  be  guilty  ;  if  for  any  reat 
sons,  or  necessity  of  state,  of  the  wisdom  and 
justice  of  which  1  am  no  competent  ju<lge ;  if 
your  lordships  shall  proceed  to  pass  this  Bill 
against  me,  God's  will  be  done :  **  Naked  came 
I  out  of  my  mother's  womb,  and  naked  shall  1 
return ;  and  whether  he  gives  or  takes  away^ 
blessed  be  the  name  of  the  Lord !" 

On  this  day,  after  the  Bishop  was  remanded 
to  the  Tower,  a  motion  was  made,  and  the  ques- 
tion was  put,  "  That  George  Kelly,  alias  John- 
son, now  a  prisoner  in  the  Tower  of  London, 
be  brought  to  the  bar  of  this  House  on  Mon- 
day morning  next,  to  be  examined  upon  oath, 
on  the  Bill,  intituled,  An  act  to  inflict  pains 
and  penalties  on  Francis  lord  bishop  of  Ro- 
chester?"— It  was  resolved  in  the  negative. 

«  Dissentient 
"  Ist,  Because  we  think  it  unquestionable, 
that  the  said  Kelly  is  a  competent  legal  wit- 
ness to  the  matters  charged  bv  the  Bill  against 
the  Bishop,  and  could  not  be  legally  refused  te 
be  sworn  as  such,  if  the  Bishop  were  on  hie 
trial  for  the  tamei  in  the  ordinary  jpooune  ef 
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justice,  and  that  whether  the  said  Kelly  was 
produced  either  for  or  against  the  Bishop  ;  and 
we  conceive,  if  the  counsel  for  the  Bill  had 
thouafht  fit  to  ha?e  produced  him  in  support  of 
the  Bill,  that  even  do  legal  objection  could 
ba?ebeeo  made  by  the  Bishop's  counsel  against 
bis  being  so  produced  and  sworn ;  the  Bill 
passed  this  House  against  the  said  Kelly  not 
having  received  the  royal  assent,  and  there  not 
being  in  the  said  Bill  in  our  opinions,  any  thing 
that  can  destroy  even  his  legal  testimony,  when 
the  same  is  passed  into  a  law. 

**  2dty,  Because  the  three  letters,  dated  the 
90th  of  April,  1722,  supposed  to  contain  trea- 
sonable cprrespondences  with  the  Pretender  and 
some  of  his  agents,  have  been  made  the  principal 
charge  against  the  Bishop,  and  have  been  en- 
deavoured  to  be  proved  to  have  been  dictated  to 
the  said  Kelly  oy  the  Bishop  at  or  about  the 
time  of  their  date :  But  this  not  being  as  yet 
done,  as  we  think,  by  direct  or  positive  proof,  by 
any  living  witness^f  the  fact,  but  by  circum- 
stances only ;  we  think  it  most  proper,  arid 
most  safe  and  just,  to  endeavour  to  discover  the 
truth  of  that  material  fact,  by  the  best  evi- 
dence the  nature  of  the  thing  can  admit  of;  and 
tbat  this  House  should  not  be  left  under  the 
difficulties  of  judging,  on  this  extraordinary 
occasion,  from  doubtful  circumstances,  if  the 
fact  may  be  cleared  by  certain  positive  proof, 
and  the  examination  of  a  corapeteht  and  a 
living  witness,  upon  oath,  at  the  bar  of  this 
Bouse. 

<*  Sdly,  Because  several  living  witnesses 
liaye  been  examined  on  oath,  at  the  bar  of  this 
House,  on  behalf  of  the  Bishop,  in  order  to 
prove  by  their  positive  testimony,  and  other 
circumstances,  that  the  Bishop  did  not  dictate 
or  direct,  or  was  any  wav  privy  to,  the  writing 
the  said  letters,  or  any  of  tliem  ;  which  has  in 
Our  judgments,  rendered  it  of  yet  greater  im- 
portance, that  the  supposed  writer  of  those 
letters  should  be  brought  under  the  most  strict 
and  solemn  examination,  before  the  Bill  has 
passed  this  House. 

"  4thlv,  Because  the  said  Kelly,  though  ex- 
amined before  committees  of  both  Houses  of 
Parliament  and  elsewhere,  hath  not,  to  our 
knowledge,  been  yet  examined  on  oath  to  the 
matters  contained  in  this  Bill ;  and  it  having 
appeared  to  us  in-  other  instances  on  this  occa- 
sioD,  particularly  of  Mrs.  Barnes  examined  for 
the  Bill,  and  of  Bingley  against  it,  who  have 
materially  varied  their  examinations  at  the  bar 
of  this  House  from  their  former  examinations, 
at  the  same  time  declaring  that  their  former 
examinations  were  not  taken  and  sworn  to  by 
them ;  we  think  it  may  be  both  dangerous,  and 
derogatory  to  the  honour  and  justice  of  this 
House,  not  to  examine  on  oath  a  person  capa- 
ble of  discovering  the  matters  of  fact  on  which 
tbe  justice  of  The  Bill  against  the  Bishop  must 
depend  ;  and  especially  after  .the  said  Kelly 
bath  declared,  in  the 'most  solemn  manner, 
next  to  that  of  his  being  upon  oath,  that  the 
Bishop  did  not  dictate,  or  was  privy  to  the 
wpting,  tbs  said  letters,  or  any  of  them ;   and 


the  Bishop  himself,  in  his  defence,  having  also, 
in  the  most  soieum  manner  of  asseveration, 
declared  his  innocence  in  this  particular,  and 
expressly  referring  to  the  former  asseverations 
of  the  said  Kelly,  as  we  conceive,  as  a  testi- 
mony in  confirmation  of  his  own  asseverations. 

"  5thly,  Because  we  conceive  that  the  said 
Kelly  was  not  only  a  legal  witness  for  or  against 
the  Bishop,  in  the  strictest  oonstruction  of 
courts  of  judicature  ;  but  the  examination  of 
him  upon  oath,  on  this  Bill,  is  in  every  respect 
whatsoever,  in  our  judgments,  less  liable  to  ob- 
jection  than  many  or  most  other  evidences 
which  on  this  occasion  have  been  allowed; 
because  the  Bill  passed  by  this  House  against 
the  said  Kelly,  if  it  obtains  the  royal  assent, 
as  is  most  probable,  doth,  in  judgment  of  law, 
as  hath  been  declared  by  the  judges,  acquit  bioi 
of  any  future  prosecution  for  the  said  treasons 
therem  charged  upon  him;  and  there  is  do 
judgment  or  punisDment  inflicted  upon  him  in 
tbe  said  Bill,  which  can,  when  passed,  de« 
stroy  his  capacity  of  giving  evidence  on  any 
occasion ;  and  the  same  having  been  passed 
by  this  House,  and  not  passed  the  royal  assent, 
leaves  the  said  Kelly  in  our  opinions,  under 
less  influence,  either  of  hopes  or  fears,  than 
such  witnesses  which  have  been  examined  on 
this  occasion  under  commitments  and  chargt 
of  high  treason,  and,  as  we  conceive,  less 
liable  to  that  objection,  than  the  declaration  of 
Philip  Neynoe,  which  has  been  read  against 
the  Bishop,  though  never  signed  or  sworn  to  by 
bim,  and  the  said  Neynoe  was  some  months 
since  drowned  in  endeavouring  his  escape, 
and  which  declaration  appears  to  us  to  hava 
been  made  by  him  under  the  strongest  influ- 
ences of  guilt  and  terror. 

'<*  6thly,  We  think  the  crimes  chained  in  tho 
Bill  agamst  the  said  Kelly  are  in  their  nature 
distinct  and  independent  on  those  charged  upon 
tbe  Bishop ;  Kelly's  guilt,  in  writing  the  said 
treasonable  letters  proved  upon  him,  being  the 
same,  though  the  Bishop  be  altogether  inno- 
cent in  relation  thereto ;  for  which  reason,  as 
we  conceive,  this  House  did  refuse  to  permit 
Kelly,  on  his  Bill,  to  give  evidence  that  tha 
Bishop  did  not  dictate  the  said  letters ; ''for 
which  reason,  we  are  of  opinion  that  the  evi- 
dence which  Kelly  might  nave  given,  touch  - 
ing  the  Bishop's  dictating  the'  said  letters  or 
not,  would  have  produced  no  consequence  at 
all  with  regard  to  the  Bill  passed  against  him- 
self, though  it  must  necessarily  have  contri- 
buted to  the  proof  of  the  guilt  or  innocence  of 
the  Bishop. 

*'  7thly,  This  House  having,  with  great  ho- 
nour and  justice,  declared  to  several  persons 
produced  as  witnesses  on  this  occasion,  *  that 
it  was  not  required  from  them  to  depose  to  any 
thing  which  did  or  might  tead  to  their  own  ac- 
cusation *,'  the  testimony  of  tbe  said  Kelly,  if 
he  had  been  examined  on  oath,  we  doubt  not, 
would  have  been  taken  under  the  same  just  in- 
dulgence; and  if  he  bad  submitted  to  bav^ 
been  examined  on  oath  to  the  matters  of  thif 
Bill,  such  his  exaroinHtion,  being  in  that  respect 
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ftware  6f ;  be  takes  care  tbat  the  YMten  of  tlie 
fiOih  of  April  are  io  ciphers,  and  iiot  writ  with 
hisowD  baiMl;  fictitious  Damca  are  made  ate 
oft  and  he  tbmka  be  ahali  be  sheltered  by  thi^ 
means  from  being  fonod  oat  to  be  the  person. 
The  other  facts  oonld  not  be  supposed  wotdd 
eome  oat  to  explain  the  person. 

Bui,  my  fords,  verjr  often  there  is  a  provi* 
dence  in  detecting  tbin^  of  this  nature ;  and 
irhere  the  greatest  caution  and  care  is  used, 
eircainstances  (that  human  prudence  could  not 
guard  against)  are  so  strong  and  con?incing, 
that  they  discover  such  secret  correspondence, 
and  plamly  prore  who  is  the  person  carrying 
it  on* 

Some  texts  of  Scripture  bare  been  dted  on 
the  other  side :  my  loitls,  I  beg  leave  to  use  one 
on  this  occasion ;  and  that  is,  "  Curse  not  the 
iLing,  no  not  in  thy  thought ;  for  a  bird  of  the 
air  sbaU  carry  the  voice,  and  that  which  fatth 
Wings  shall  tell  the  matter." 

In  these  treasonable  conspiracies  and  corre* 
Spondences  a^inst  the  king  and  government, 
(notwithstandmg  they  are  carried  on  so  secret* 
ly)  that  the  conspirators  think  nothing  can  dis- 
cover them,)  there  happen  sometimes,  through 
PfOvidence,  such  circumstances  which  the  per- 
Miis  cannot  be  aware  of,  that  bring  those  thmgs 
of  darkness  to  light  s  and  we  hope  this  may  be 
oa  example,  that  may  deter  any  person  mm 
gobg  in  the  most  secret  and  concealed  way  to 
onsage  in  any  thinpr  ef  this  nature. 

Biy  lords,  there  is  a  matter  1  shall  beg  leave 
to  mention  to  your  lordships,  because  my  lord 
bishop  hath  insinuated  as  if  I  made  hard  and 
harsh  application  of  the  letter^taken  upon  his 
■ervant  My  lords,  he  says  that  the  construc- 
tion I  put  upon  that  letter  was  not  a  natural 
but  an  ill-natured  explication.  The  letter  men» 
iions  an  impeaxshment,  and  says  the  Bishop  in 
llie  letter,  **  If  the  impeachment  cannot  be 
atopt,  I  am  prisoner  for  some  years  without 
remedy." 

My  lords,  I  did  observe  to  your  lordships  on 
that  expression  in  the  letter,  that  it^eemed  to 
Import  a  sense  of  my  lord  bishop's  guilt,  be- 
cause he  said  he  was  unavoidably  a  prisoner  for 
aome  years.  My  lord  bishop  says,  this  is  by 
BO  means  a  natural,  butu  forced  and  illnatured 
oxplication}  lor  in  that  place  he  meant  no 
atiom  than,  if  an  impeachment  were  lodged,  it 
would  tiot  be  prosecuted,  but  made  use  of  only 
that  he  might  be  detaiiied  a  prisoner  for  some 

Mr  lordsi  I  must  submit  to  your  lordships, 
which  is  the  most  genuine  and  natural  ioter- 
yretatioo>  that  which  I  put  upon  the  words,  or 
that  which  my  lord  bishop  of  Rochester  doth, 
which  so  highly  reflects  on  the  honour  and 

Justice  of  your  lordships  and  the  House  of 
^lommons. 

My  lords,  I  shall  beg  leave,  in  the  next  place, 
to  take  notice  of  the  evidence  that  hath  been 
tgwea  on  the  behalf  of  my  lord  bishop  of  Ro* 
i^hester,  and  to  consider)  whether  that  is  suffi- 
cient evidence  Io  Mlisfy  your  kwdsblps  of  his 
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My  lords,  we  did  resd  the  examinatiOB  of  Mr, 
Neynoe,  one  of  his  examinations,  and  the  last 
that  was  taken ;  thiey  on  the  other  side  calM 
fSbr  thfoo  other  examinations,  of  which  the  last 
examination,  which  we  read,  was  an  abstraet  ^ 
they  read  then  all,  and,  ny  lords,  the  exam* 
nation  whidi  wo  rcMul  was  oonsislent  with  thieo 
other  examinations,  wiih  relation  to  my  lorA 
bishop  of  Rochester :  and  I  must  own  that  the 
charge,  io  the  examination  of  Neynoo,  apoM 
my  lord  bbhop  of  Roobcsler,  is  only  hearsay 
from  Kelly  ;  that  Mr.  Kelly  did  tdl  Noynoe^ 
that  the  bishop  of  Roobester  held  corros^* 
denee  wiUi  the  Pretender  and  bb  agents ;  and 
that  he  was  employed  by  the  Bishop  in  writin|^ 
for  him,  and  carrying  on  the  said  correspofeH> 
dencesi  so  far,  my  lords,  it  u  hearsay,  whaC 
Mr.  KeUy  told  Neynoe.  Now,  as  to  Mr.  KoDf 
himself,  it  did  affect  him,  by  obargioff  that  k^ 
had  confessed  to  Neynoe,  that  ho  Momj  mk 
such  a  correspondence:  but  as  iq  my  mi  hi* 
shop,  it  cannot  afiect  him  but  as  hearsajr ;  ob4 
we  must  agree  that,  if  there  was  nothmg  else 
in  the  case  but  this,  all  the  arguments  ouMla 
use  of  against  such  evidence  would  be  of  greni 
weiffht. 

My  lords,  I  cannot  say  that  this  diargo  firona 
Neynoe's  exammation  is  of  weight  to  chaigo 
the  bishop  of  Rochester,  so  as  to  condemn  him; 
My  lords,  they  have  urged  that  if  this  ciargo 
is  not  to  be  belie? ed,  all  comes  to  nothiiw :  thiOy 
say  they,  is  the  foundation  ;  and  if  Neynoe'a 
examination  is  not  sufficient  to  affect  the  bishop 
of  Rochester,  then  all  the  subsequent  evidence 
falls  to  the  ground. 

My  lords,  ^  beg  leave  to  observe  first,  that  if 
we  had  not  Neynoe's  examination,  the  proof 
against  my  lord  bishop  of  Rochester  is  as  strong 
without  it  as  with  it;  it  is  certainly  evidence 
of  the  conspiracy  in  general,  but  as  to  the  Bi« 
shop  it  is  only  a  circumstance,  to  shew  that 
another  man  had  said  of  tho  bishop  of  Rochca* 
ter,  that  he  was  carrying  on  a  corrospoodenoa 
with  the  Pretender,  9ix, 

But,  my  lords,  taking  the  examination  of 
Neynoe  out  of  the  case,  and  constderiuff  the 
oihef  facts  mentioned  and  proved  to  your  lord- 
ships, there  w  no  occasion  of  Neynoe*s  exami* 
nation  ;  whether  Neynoe's  examination  be 
false  or  true,  is  not  material :  there  is  sufficioiit 
to  prove  the  bishop  of  Rochester  guilty,  for 
they  cannot  deitroy  the  other  facts  and  our^ 
cumstanoes;  and  as  long  as  they  subsist,  thej 
prove  the  bishop  of  Rochester  to  be  the  person 
concerned  in  carrying  on  thiS"  correspondence. 

My  lords,  I  teg  leave  to  observe  in  Neynoe^ 
examination,  ^ere  is  something  more  than 
hearMy,  there  is  a  fact  in  it,  and  we  are  able  to 
support  that  fact  by  other  evidence.  NeyaoO 
says,  that  he  hath  gone  several  times  witb 
Kelly  to  the  bishop  of  Rodhester^s,  and  hath 
staid  a  considerable  time  for  him.  My  lords^ 
we  shall  prove  by  another  witness,  that  NeynoO 
about  that  time  csme  several  times'  to  a  house, 
where  b«  said  he  waited  fhr  a  friend  of  bin  that 
Was  gone  to  the  bishop  of  Rochester's,  and  he 
itaid  and  wailed  for  hha  thioo'or  four  liiiM% 
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fbrcn  bour,  and  an  boar  and  an  half  to|^her. 
This  will  ooBfirm  what  Neynoe  aaid  in  that 
lespect  to  be  true. 

They  say  there  are  several  ittprobabilities 
eootained  in  Neynoe's  examiiiatioo,  and  inooa- 
siateDcies;  as  to  the  improbabilities,  some  of 
diem  are  mentioned  as  if  tnere  was  ^^reat  Weight 
in  them.  That,  so  ranch  insisted  on  by  my 
iord  bishop  himself  is,  that  Neynoe  says,  he 
was  employed  io  write  memorials,  and  the  last 
be  wrote  was  in  December,  and  that  was  to 
desire  the  regent  of  France  to  fiirnish  a  body 
of  5,000  men,  to  come  and  invade  these  king- 
doms: the  observation  made  by  the  bishop  of 
Rochester  is,  Where  are  these  memorials  F 
Why  did  he  not  keep  copies  of  them  ?  For  he 
was  at  that  time  concerned  in  a  design  to  serve 
hioBself  one  way  or  other;  if  he  designed  to 
betray  those  persons  he  oorrespondMl  with,  it 
woald  have  been  of  service  to  have  kept  those 
memAials,  to  have  delivered  them  to  the  go- 
vernment: if,  on  the  other  side,  he  had  kept  to 
his  friends,  it  would  have  been  proper  to  nave 
kept  them,  in  order  to  create  a  confidence  in 
bim,  and  to  shew  the  part  he  had  in  the  con- 
q>iracy.  These  observations  can  have  no 
wciglvt,  when  your  fordships  come  to  consider 
this  was  in  December,  and  there  was  never 
any  application.by  bim  to  make  any  discovery 
of  this  conspiracy  till  Jnly  following.  As  to 
Ibe  service  it  might  be  to  keep  them  with  re- 
spect to  his  party,  my  lords,  we  humbly  ap- 
firehend  that,  coosidenng  him  as  a  man  en- 
gaged hi  a  correspondence  of  this  kind,  a  me- 
morial of  this  natare  drawn  no  by  bim  can  be 
of  no  use,  but  to  detect  bimseir  and  injure  his 
party,  if  he  happens  tp  be  taken  op,  and  such 
«  memorial  found  upon  bim ;  therefore  it  was 
necessary  to  destroy  it. 

My  lords,  there  is  another  thing  mentioned 
with  relation  to  Watson,  and  ihe  improbability 
of  his  being  the  earl  Marescbal ;  but  Neynoe 
does  not  say  that  be  was  the  earl  Marescbal, 
bat  savs,  there  was  one  Henry  Watson,  which 
he  too|c  to  be  a  fictitious  name,  and  does  not 
know  who  he  really  was,  but  he  took  him 
to  be  the  earl  Marescbal,  and  he  gave  him 
the  heads  to  draw  op  these  memorials. 

Mylords,  we  apprehend  it  is  not  material 
#lio  Watson  was ;  ne  is  a  person  that  employed 
Neynoe  to  write  these  memorials,  and  be 
migbt  be  the  earl  Marescbal:  Neynoe  says 
he  took  him  to  be  so.  Say  they,  if  it  was  the 
carl  Marescbal,  why  should  he  lie  several  nights 
with  Neynoe?  Tnis,  say  they,  il  very  im- 
probable. If  it  was  him,  he  was  to  conceal 
Dimself,  and  take  the  fittest  place  for  that  pur- 
[pose ;  therefore  conversing  with  Neynoe,  %nd 
not  owning  himself  who  he  was,  is  not  im- 
probable. It  is  probable  he  would  not  disoot er 
hinself  to  every  person ;  and  though  Neyooe 
iras  a  person  engaged  in  the  conspiracy,  if 
Neynoe  did  not  know  him  to  be  the  earl 
Ifsireaebal,  h  might  not  be  proper  for  him  to 
discover  himself  to  Neynoe. 

My  lords,  I  think  ttiese  are  the  principal 
iUbgi  olsoqpad  ;   thert  arc  tooM  oChtr  littto 


natters,  hot  I  think  dwelling  on  sach  oI>J4ms- 
tions  as  these,  is  but  mis-spending  your  lord* 
time. 

MV  h>rds,  that  which  we  bamMy  insist  npott 
is,  n  bother  Neynoe's  examination  is  an  Oca- 
mination  to  be  credited  or  not  credited  P  W^ 
agree  it  is  only  hearsay  as  to  the  bishop  olT 
Rochester,  and  if  we  bad  not  other  matter^ 
it  would  not  be  sufficient ;  so  that  we  humblr 
apprehend  its  being  true  or  false,  won't  ai- 
feet  this  case.  If  your  lordshijps  are  of  oplw 
nion  xit  is  false,  there  is  sufficient  evidence 
against  the  bishop  of  Rochester  without  it 

My  lords,  ib  the  neit  place,  they  have  pro* 
duced  in  evidence  several  persons  that  come 
and  give  your  k>rdships  an  account  of  Neynoe's 
oouksswbs  to  them.  ThereisoneMr.Bingley, 
Mr.  Steward  and  Mr.  Skeene,  and  two  othw 
persons,  that  give  an  account  of  what  Mr. 
Skeene  and  Steward  bad  told  them  Neynoe  had 
said. 

Bingley  by  bb  evidence  would  have  it  be« 
lieved,  that  Neynoe  had  tokl  bim,  be  was  em* 
ployed  by  some  person  in  power,  to  fix  several 
ikings  upon  several  persons  that  they  were 
innocent  of;  that  he  had  said  several  things  that 
were  false,  and  had  imposed  open  a  greet  man 
he  bad  made  application  to,  and  bad  got  great 
■nms  of  money  out  of  him. 

My  lords,  J  don't  know  how  far  they  would 
carry  this ;  for  by  what  hath  been  insisted  upon 
by  my  k>rd  bishop  of  Rochester,  and  his  coun- 
sel, it  shonM  seem  as  if  they  were  labouring  to 
shew  from  these  persons  that  they  have  called 
to  be  examined,  tnat  all  the  letters  relating  to 
this  correspondence,  tlie  letters  of  the  80m  of 
April,  and  subsequent  letters  that  relate  to  the 
particular  fiicts  that/denote  Jones  aUd  Iliingtoc 
to  be  jnay  lord  bishop  of  Rochester,  vrere  coB«r 
trived  between  Neynoe  and  some  other  persons, 
in  order  to  charge  my  lord  bishop  of  Rochester 
with  being  concerned  in  this  conspiracy.  Thia 
seems  to  be  what  they  are  bbouring  at  by  tbia 
evidence. 

My  lords,  as  to  Neynoe's  being  a  person  em* 
ployed  in  writing  these  letters  of  the  20th  of 
Apnl,'or  anv  subsequent  letters,  in  manner  ai 
is  su^gestecf,  we  shall  shew  your  lordships  that 
it  n  impossible  to  be  true ;  we  bball  shew  that 
the  letters  of  the  90th  of  April,  and  all  the  other 
letters  that  mention  the  facts  which  denote  the 
bishop  of  Rochester,  were  all  intercepted  and 
in  the  hands  of  the  government,  before  such 
time  as  it  was  known  among  th#  ministry  that 
there  was  such  a  perwn  as  Neynoe :  for  Neynoe 
made  application  to  the  honourable  person  men* 
tinned  b^  their  witnesses,  subsequent  to  all  this 
correspondence,  when  these  letters  were  in  the 
hands  of  the  government,  as  a  person  that 
could  make  discoveries  to  the  gofemment^ 
Therrfore  that  insinuation  must  vanish,  that 
Neynoe  was  employed  to  forge  letters,  which 
contain  incta  under  the  names  of  Jones  and 
lIMngton,  to  charge  the  bishop  of  Rochester; 
and  that  even  tbotie  letters  of  the  SOtb  of  April 
were  forged  by  him. 

MyWrdSy  wc  shall  go  jato  tfie dianoleriif 
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ftware  df ;  be  takes  care  tba^  the  l«ttenr  of  tlie 
Both  of  April  are  in  cyphers,  and  mft  writ  with 
Lis  owD  baod ;  ifictitioua  fiamcs  are  made  use 
oft  aod  be  tbmks  he  ahaU  be  abeltered  by  tbif 
means  from  beings  fotfnd  eat  to  be  the  penoD. 
The  other  facts  coold  not  be  supposed  wotild 
eome  out  to  explain  the  person. 

But,  my  brds,  tery  often  there  is  a  prori* 
dence  in  detecting  thin^  of  this  nature ;  and 
where  the  greatest  caution  and  care  is  used, 
circumstances  (that  human  prudence  could  not 
guard  against)  are  so  strong  and  couTincing, 
that  tbejr  discover  such  secret  oorrespondeoce, 
and  plauly  prore  who  is  the  person  carrying 
iton« 

Some  texts  of  Scripture  have  been  cited  on 
the  other  side :  my  loras,  I  beg  leare  to  use  one 
on  this  occasion ;  and  that  is,  **  Curse  not  the 
king,  no  not  in  thy  thought ;  for  a  bird  of  the 
fthr  ahall  carry  the  toice,  and  that  which  fasith 
Wings  shall  tell  the  matter." 

In  these  treasonable  conspiracies  and  eorre<- 
•pondenoes  a^inst  the  king  and  gorernment, 
{notwithstandjng  they  are  carried  on  so  secret- 
ly) that  the  conspirators  think  nothing  can  d»- 
coter  them,)  there  happen  sometimes,  through 
Pro?idence,  suoh  ciroumstsnces  which  the  per- 
Mos  cannot  be  aware  of,  that  bring  those  thmgs 
of  darkness  to  light  t  and  we  hope  this  may  be 
la  example,  that  may  deter  any  person  mm 
going  in  the  most  secret  and  concealed  way  to 
onttsge  in  any  thing  of  this  nature. 

My  lords,  there  is  a  matter  I  shall  beg  leave 
to  mention  to  your  lordships,  because  my  lord 
liishop  hath  bsinuated  as  if  I  made  hard  and 
lianh  application  of  the  letter^teken  upon  his 
■ervant  Bfy  lords,  be  says  that  the  construc- 
tion I  put  upon  that  letter  was  not  a  natural 
but  an  ill-natured  explication.  The  letter  men» 
iions  an  impeachment,  and  says  the  Bishop  in 
the  letter,  •*  If  the  impeachment  cannot  be 
•topt,  I  am  prisoner  for  some  years  without 
remefly." 

Aly  lords,  I  did  obserre  to  your  lordships  on 
that  expression  in  the  letter,  that  ii^eemed  to 
impon  a  sense  of  my  lord  bishop's  guilt,  be- 
cause he  said  he  was  una? oidably  a  prisoner  for 
•ome  years.  My  lord  bishop  says,  this  is  by 
DO  means  a  natural,  buira  forced  and  ill-natured 
tt)(plication  I  for  in  that  place  he  meant  no 
Uioro  than,  if  an  impeachment  were  lodged,  it 
would  not  be  prosecuted,  but  made  use  of  only 
that  he  might  be  detained  a  prisoner  for  some 
yenrs. 

Mt  fords,  I  must  submit  to  your  lordships, 
which  is  the  most  genuine  and  natural  inler- 
pretation>  that  which  I  put  upon  the  words,  or 
that  which  my  lord  bishop  of  Rochester  doth, 
which  so  highly  reflects  on  the  honour  and 

{ustice  of  your  lordships  and  the  House  of 
Commons. 

My  lords,  I  shall  beg  leave,  in  the  next  place, 
to  take  notice  of  the  evidence  that  hath  been 
gtveo  on  the  behalf  of  my  lord  bishop  of  Ro« 
Chester,  and  to  consider,  whether  that  is  suffi- 
"  loe  to  satisfy  your  lordships  el 


My  lords,  we  did  read  the  examination  of  Mr. 
Neynoe,  one  of  his  examinationB,  and  the  last 
that  was  taken ;  they  on  the  other  side  calM 
fw  three  other  examinations,  of  which  the  last 
examinatioD,  which  we  read,  was  an  sobstnet  ( 
they  read  them  all,  and,  my  tords,  the  exaai* 
nation  which  wo  read  was  oonnstent  wiih  three 
other  examinatk>ns,  wiih  relation  to  my  loci 
bishop  of  Rochester :  and  I  must  own  that  the 
charge,  in  the  examinatkm  of  Neynoe,  npea 
my  lord  bishop  of  Rochester,  is  only  hearsay 
irom  Kelly ;  that  Mr.  Kelly  did  teft  Neynoe^ 
that  the  bishop  of  Rochester  held  correspon  ■ 
dence  with  the  Pretender  and  bis  agents ;  an4 
that  he  was  employed  by  the  Bishop  in  wiitinf^ 
for  him,  and  carrymjr  on  the  said  tMMrrespob-«> 
deuces:  so  far,  my  lords,  it  is  hesrsay,  whet 
Mr.  Kelly  told  Neynoe.  Now.  as  to  Mr.  KeOf 
himself,  it  dul  aflect  him,  by  chargiiir  that  M 
had  confessed  to  Neynoe,  that  he  M  ourrv  m 
such  a  correspondence:  but  as  u^  my  Im  hi* 
shop,  it  cannot  afiect  him  but  as  hearsay  |  and 
we  must  agfte  that,  if  tliere  was  nothmg  else 
in  the  case  but  this,  all  the  aigoraents  maAe 
use  of  agamst  such  e?idence  would  be  of  greet 
weight. 

Af y  lords,  I  cannot  mj  that  tiiu  cfaaigo  ffoon 
Neynoe's  exammation  is  of  weight  to  charge 
the  bishop  of  Rochester,  saas  to  condemn  hina. 
My  lords,  they  have  urged  that  if  this  dhar^ 
is  not  to  be  belie? ed,  all  comes  to  nothing :  thts^ 
say  they,  is  the  foundation ;  and  if  Nevnoe'e 
examination  is  not  sufficient  to  afltet  the  mshe^ 
of  Rochester,  then  all  the  subsequent  evidence 
falls  to  the  ground. 

My  lords,  I*  beg  leave  to  observe  first,  that  if 
we  had  not  Neynoe's  examination,  the  proof 
against  my  lord  bishop  of  Rochester  is  as  strong 
without  it  as  with  it;  it  is  certainly  evidence 
of  the  conspiracy  in  general,  but  as  to  the  Bi- 
shop it  is  only  a  circumstance,  to  shew  that 
another  man  had  said  of  the  bishop  of  Roches^ 
ter,  that  he  was  carrying  on  a  correspondenoe 
with  the  Pretender,  &c. 

But,  my  lords,  uking  the  examination  of 
Neynoe  out  of  the  case,  and  considering  the 
othe^  facts  mentioned  and  proved  to  your  lord- 
ships, there  is  no  occasion  of  Neynoe*s  exami* 
nation  ;  whether  Neynoe's  examination  be 
false  or  true,  is  not  material :  there  is  sofficioat 
to  prove  the  bishop  of  Rochester  guilty,  for 
thpy  cannot  deltroy  the  other  facis  and  oir^ 
cumstances;  and  as  long  as  they  subsist,  thej 
'  prove  the  bishop  of  Rochester  to  be  the  person 
ooncemcMd  in  csrrying  on  this  correspondence, 

M.y  lords,  T^beg  leave  to  observe  in  Neynoe^ 
examinatiouy^ere  is  somethhig  more  than 
hearsay,  there  is  a  fact  in  it,  and  we  are  able  to 
support  that  fact  by  other  evidence.  Neynoe 
saj's,  that  he  hath  gone  several  times  with 
Kelly  to  the  bishop  of  Rodiester's,  and  hath 
ataid  a  considerable  time  for  him.  Mv  lQnl% 
we  shall  prove  by  another  witness,  that  Neynoe 
about  that  time  came  several  times'  to  a  house, 
where  bti  said  he  waited  for  a  friend  of  his  that 
was  gone  to  the  bishop  of  Rochester's,  and  he 
itsid  inA  waited  for  hia  thice'or  four  times^ 


617] 


and  oihen,Jbr  a  Treasonable  Canvfiracy,         A.  D.  1723.  [618 


fbr«D  hour,  and  an  hoar  and  an  half  tojfether. 
This  will  confirm  what  Neynoe  aald  in  that 
respect  to  be  trae. 

They  say  there  are  sereral  ittprobabilities 
contained  in  Neynoe's  examination,  and  inoon- 
sistenctes;  as  to  the  improliabilities,  some  of 
tkem  are  mentioned  as  if  there  was  g^reat  Weight 
jn  them.  That,  so  much  insisted  on  by  my 
lord  bishop  himself  is,  that  Neynoe  says,  he 
was  employed  io  write  memorials,  and  me  last 
he  wrote  was  in  December,  and  that  was  to 
desire  the  regent  of  France  to  furnish  a  body 
of  5,000  men,  to  come  and  invade  these  king- 
doms: the  observation  made  by  the  bishop  of 
Rochester  is,  Where  are  these  memorials  P 
Why  did  he  not  keep  copies  of  them  ?  For  he 
was  at  that  time  concerned  in  a  design  to  serve 
himself  one  way  or  other;  if  he  designed  to 
betray  those  persons  he  corresponded  with,  it 
would  have  been  of  service  to  have  kept  those 
iiiem#ials,  to  have  delivered  them  to  the  go- 
vernment: if,  on  the  other  side,  he  bad  kept  to 
faia  friends,  it  would  have  been  proper  to  have 
kept  tl>em,  in  order  to  create  a  confidence  in 
bim,  and  to  shew  the  part  he  had  in  the  con- 
spiracy. These  observations  can  have  no 
weight,  when  your  lordships  come  to  consider 
this  was  in  JOecember,  and  there  was  never 
any  applKation.by  him  to  make  any  discovery 
et  this  conspiracy  till  Joly  following.  As  to 
file  service  it  might  be  to  keep  them  with  re- 
spect to  his  part)r.  my  lords,  we  hnmbly  ap- 
|yrehend  that,  considering  him  as  a  man  en* 
gaged  hi  a  correspondence  of  this  kind,  a  me- 
morial of  this  nature  drawn  up  by  him  can  be 
of  no  use,  but  to  detect  bhnself  and  injure  his 
party,  if  he  happens  tp  be  taken  up,  and  such 
«  memorial  found  upon  him ;  therefore  it  was 
necessary  to  destroy  it. 

My  lords,  there  is  another  thing  mentioned 
with  relation  to  Watson,  and  the  improbability 
of  his  beiog  the  earl  M areschal ;  but  Neynoe 
does  not  say  that  he  was  the  earl  Mareschal, 
hot  says,  there  was  one  Henry  Watson,  which 
lie  too|E  to  be  a  fictitious  name,  and  does  not 
know  who  he  really  was,  but  he  took  him 
to  be  the  earl  Mareschal,  and  he  gave  him 
the  heads  to  draw  up  these  memorials. 

Mylords,  we  apprehend  it  is  not  material 
#bo  Watson  was ;  he  is  a  person  that  employed 
Neynoe  to  write  ^hese  memorials,  and  be 
might  be  the  earl  Mareschal:  Neynoe  says 
he  took  him  to  be  so.  Say  they,  if  it  was  the 
€ari  Mareschal,  why  should  he  lie  several  nights 
with  Neynoe  ?  This,  say  they,  il  very  im- 
vrobahle.  If  it  was  him,  he  was  to  conceal 
Difflself,  and  take  the  fittest  place  for  that  pur- 
ipose ;  therefore  conversing  with  Neynoe,  and 
not  ownioff  himself  who  ne  was,  is  not  im- 
probable. It  is  probable  he  would  not  disco? er 
nimself  to  every  person ;  and  though  Neyooe 
was  a  person  engaged  in  the  conspiracy,  if 
ffeynoe  did  not  know  him  to  be  the  earl 
JHaresehal,  h  might  not  be  proper  for  hUn  t^ 
discover  himself  to  Neynoe. 

My  k>rds,  I  think  tliese  are  the  principal 
ikb^  olgMlod  i   thers  ara  aoBM  oihar  litfle 


malters,  but  I  think  dwelling  on  snch  ot>|te. 
tM»ns  as  these,  is  but  mis-spending  your  lord« 
time. 

My  kH-ds,  thet  which  we  humbly  insist  upon 
is,  Whether  Neynoe's  examination  is  an  Ac»- 
mination  to  be  credited  or  not  credited  P  W^ 
agree  it  is  only  hearsay  as  to  the  bishop  of 
Rochester,  and  if  we  bad  not  other  matter, 
it  would  not  be  sufficient ;  so  that  we  humbly 
apprehend  its  being  true  or  false,  won't  aN 
feet  this  case.  If  your  lordships  are  of  oplv 
nion  vit  is  false,  there  is  sufficient  evidence 
against  the  bishop  of  Rochester  without  it 

My  lords,  in  t»B  next  place,  they  have  pro* 
doced  in  evidence  several  persons  that  come 
andgive  your  brdships  an  account  of  Neynoe's 
confessions  to  them.  TbereiBoneMr.Bmglef, 
Mr.  Steward  and  Mr.  Skeene,  and  two  other 
persons,  that  give  an  account  of  what  Mr. 
Skeene  and  Steward  had  told  them  Neynoe  had 
said. 

Bingley  by  bis  evidence  would  have  k  be- 
lieved,  that  Neynoe  had  tohl  him,  he  was  em*- 
nloyed  by  some  person  in  power,  to  fix  several 
things  upon  several  persons  that  they  were 
innocent  of;  that  be  had  said  several  things  that 
were  fidse,  and  had  imposed  open  a  great  man 
he  had  made  application  to,  and  had  got  gKat 
•nms  of  menerv  out  of  him. 

My  lords,  J  don't  know  how  far  they  wooM 
carry  this ;  for  by  what  hath  been  insisted  upon 
by  ray  lord  bishop  of  Rochester,  and  his  eoun- 
sel,  it  should  seem  ss  if  they  were  labouring  to 
shew  from  these  persons  that  they  have  called 
to  be  examined,  that  all  the  letters  relating  to 
this  correspondence,  the  letters  of  the  SOm  sif 
April,  and  subsequent  letters  that  relate  to  the 
particular  fiicts  that/denote  Jones  abd  llliiigUMi 
to  be  |ny  Jord  bishop  of  Rochester,  were  con^ 
trif  ed  between  Neynoe  and  some  other  persons^ 
In  order  to  charge  my  lord  bishop  of  Rochester 
with  beioe  concerned  in  this  conspiracy.  Thia 
seems  to  be  what  they  are  labounng  at  by  thin 
evidence. 

My  lords,  as  to  Neynoe's  being  a  person  em- 
ployed in  writiuff  these  letters  of  the  20th  of 
April,'or  any  subsequent  letters,  in  manner  aai 
is  suggested,  we  shall  shew  yourk>rdships  that 
it  is  impossible  to  be  true ;  we  bhall  shew  that 
the  letters  of  the  ftOth  of  April,  and  all  the  other 
letters  that  mention  the  facts  which  denote  the 
bishop  of  Rochester,  were  all  intercepted  and 
in  the  hands  of  the  government,  before  such 
time  as  it  was  known  among  th#  ministry  that 
there  was  such  a  person  as  Neynoe :  for  Neynoe 
made  application  to  the  honourable  person  men«i 
tinned  b}  their  witnesses,  subsequent  to  all  this 
correspondence,  when  these  letters  were  in  the 
hands  of  the  government,  as  a  person  that 
could  make  discoveries  to  the  gotemroent^ 
Therefore  that  insinuation  must  vanish,  that 
Neynoe  was  employed  to  forge  letters,  which 
contain  tacts  under  the  names  of  Jones  and 
IIKngton,  to  charge  the  bishop  of  Rochester; 
and  that  even  those  letters  of  the  20ih  of  April 
were  forged  by  him. 

My  fords,  we  shall  go  into  die  liianoter  ^ 
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Mr.  Bioffley,  vho  hatb,  at  your  lordships'  bar* 
ownad,  uat  ba  hath  bean  wbipt,  pilloried,  and 
imprisoned;  and  as  be  bath  taken  his  degrees, 
•she  owned  at  your  lordsiiips'  bar, consequently 
he  hath  taken  Uie  oaths. 

As  to  the  character  of  Mr.  Skeene,  he  hath 
likewise  been  produced  as  a  witness,  and  be 
carries  his  evidence  farther  than  the  evidence 
of  Mr.  Bingley ;  for  whereas  Mr.  Bingley 
says,  that  Neynoe  oonfessed  he  had  imposed 
upon  that  honourable  person,  and  had  men- 
tioneil  thinffs  that  were  false,  jet  be  could  not 
my  that  uier  the  time  of  his  examinations, 
wer  Neynoe  was  brought  from  Dover  to  town, 
he  had  confessed  to  him  that  what  be  had  said 
on  those  examinations  was  false :  but  Skeene 
■ays,  that  after  bis  examinations  he  owned  that 
they  were  false.  Tbe  last  examination  was 
the  37th  of  September,  and  he  was  drowned 
that  night ;  but  as  to  tbe  examinations  before 
tbe  87ui  of  September,  and  out  of  which  that 
is  collected,  Mr.  Skeene  says,  Neynoe  sud  to 
him  that  they  were  fidse. 

My  lords,  as  to  Mr.  Skeene,  we  shall  shew 
what  sort  of  a  roan  he  is,  a  man  attainted  of 
high-treason ;  and  though  he  is  pardoned  as  to 
his  having  his  liie  and  hberty  given  him,  he  is 
in  all  respects  an  attainted  person :  he  was  tried 
and  condemned  in  the  county  of  Surry  for  being 
concerned  in  the  Preston  rebellion,  and  con- 
sequently a  man  of  no  credit.  And  as  to  what 
he  and  Steward  swear,  rekting  to  a  conversa- 
tion with  Neynoe,  when  in  custody,  we  shall 
shew  they  never  were  together  after  the  first 
night  when  they  supped  together.  He  was 
awed,  whether  it  was  tbe  first  night  that  he 
had  this  couversation  with  Neynoe,  and  lie 
did  not  pretend  he  had  any  conversation  of 
^is  nature  with  Neynoe  tbe  first  night;  and 
if  it  was  not  tbe  first  night,  we  shall  shew  it 
could  not  be  afterwards,  for  Neynoe  was  kept 
in  a  room  by  himself,  Skeene  and  Steward  by 
themselves  m  a  room  underneath ;  and  there- 
fore this  seems  to  be  a  story  contrived  between 
Skeene  and  Steward. 

We  shall  shew  it  could  not  be  possible  for 
them  to  converse  together,  for  Skeene  and 
Steward  were  locked  up  in  their  room ;  Neynoe 
was  locked  up  in  hu  room  separate  and  apart 
from  theirs ;  so  that  they  could  never  have 
correspondence  with  him,  nor  come  near  him. 

Another  thing  is  sworn  by  one  of  them,  about 
m  message  sent  to  him  by  Nevnoe,  and  a  paper, 
while  they  were  in  custody  or  the  messenger ; 
and  he  says,  this  paper  was  brought  to  him  hj 
the  messenger's  maid  from  Ne^ruoe,  and  that 
this  paper  oontabed  a  justification  of  my  lord 
Orrery,  expressing  that  he  knew  nothing  of 
my  lord  Orrery,  but  what  he  bad  said  of  nim 
was  utterly  fake ;  that  the  messenger  finding 
he  bad  some  paper,  he,  to  conceal  this  paper, 
burnt  it.  But  that  the  maid  came  to  him  with 
^nch  a  message  or  paper  is  false;  the  maid 
never  did,  nor  did  the  meatenger  know  of  the 
|Niper,  as  we  shall  prove  to  your  lordships. 

n  Y  lords,  when  we  have  proved  tnis,  we 
Jrombly  apprehend  wa  have  taken  off  any  era- 


dit  that  could  be  given  to  what  these  people 
have  said,  if  they  have  said  any  thing  matenaU 
My  lords,  before  1  leave  this  head,  1  beg  leave 
to  observe  another  thing  as  to  Skeene.  He, 
upon  his  examination  concerning  a  discourse 
with  Fancier,  denies  it  entirely ;  but  says,  that 
what  Fancier  hath  iiiformed  in  relation  to  him, 
is  false.  We  shall  call  Fancier,  who  will  in- 
form your  lordships,  that  Skeene  bath  owned 
that  he  was  privy  to  this  conspiracy,  and  kneir 
who  were  concerned  in  it. 

I  own  there  are  several  noble  persons  named 
to  be  concerned ;  that  there  is  no  reason  to  say, 
from  what  Skeene  may  have  said  of  thtem,  that 
they  are  guilty :  but  such  as  be  may  have  used 
the  names  of  great  |>ersons  designedly,  to  keep 
up  tbe  spirit  of  their  party,  by  teluog  them 
such  and  such  persons  were  concerned :  and  if 
there  is  no  other  evidence  but  what  such  a  per- 
son hath  said,  the  noble  persons  mentioned  will 
not  be  affect^  by  it. 

My  lords,  there  is  another  head  I  shall  heg 
leave  to  mention,  and  what  thev  have  insisted 
upon  under  this  supposition ;  that  they  would 
have  it  taken  that  there  waa  a  design  to  forge 
letters,  in  order  to  chaige  my  lord  bishop  of 
Rochester)  and  several  other  persons.  Say 
they,  it  was  easy  to  get  information  of  sucli 
circumstances  relating  to  the  Bishop  and  hia 
family  as  are  mentioned  in  the  intercepted  let- 
ters, and  then  to  write  sncl|letters  with  a  design 
fiilsely  to  charge  the  Bishop  with  having  been 
concerned  in  carrying  on  a  treasonable  corres- 
pondence. Your  lordsiiips  will  please  to  con- 
sider who  this  charge  must  fall  upon,  of  forg- 
ing the  letters  of  tbe  20th  of  April,  or  the  letters 
that  shew  Jones  and  llliogton  to  be  the  bishop 
of  Rochester. 

My  lords,  we  have  proved  them  all  to  be  Mr. 
Kelly's  own  handwriting,  or  letters  that  have 
come  in  answer  to  them.  They  have  obiected 
we  have  not  given  sufficient  proof  of  Kellyls 
hand :  say  they,  it  is  proved  by  clerks  of  the 
post-office,  who  never  had  compared  one  origi- 
nal letter  with  another ;  but  at  last  they  stop 
an  original  letter,  dated  the  20th  of  August, 
after  tne  correspondence  had  been  carried  on 
several  months ;  and  then  come  and  swear  that 
tbe  original  letters  that  were  forwarded,  were 
of  the  same  handwriting  with  that  of  tbe  20th 
of  August*  Can  this  m  looked  upon  as  suffi- 
cient proof?  But  we  submit  it ;  their  evidence 
is  much  stronger  than  if  they  had  only  com- 
pared one  letter  with  another,  for  they  not  only 
had  these  letters  come  everv  week,  but  they 
were  employed  every  time  these  letters  came^ 
to  copy  tnem  ;  so  that  the  handwriting  of  these 
letters  must,  by  tbie  constant  stopping  of  these 
letters,  and  their  copying  of  them,  be  s6  im- 

Krinted  on  their  memory,  that  they  are  much 
etter  judges  of  the  hand,  than  if  thev  had  two 
of  these  letters  to  have  only  compared  them  to- 

f ether.  And  the  handwritins^  was  so  well 
nown  to  them,  thatihey  could,  as  they  have 
informed  your  lordships,  when  any  of  these  let* 
ters  came,  distinguish  them  by  tbe  bandwritu^ 
df  the  snperKrij^Oiy  before  they  had  opeiie4 
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tbem,  and  they  never  were  mistaken.  And 
this,  we  humbly  apprehend,  is  as  satisfactory 
an  evidence  as  can  he  given,  that  these  letters 
were  the  handwriting  of  Mr.  Kelly,  provided 
the  letter  of  the  20th  of  August,  which  1  shall 
take  notice  of  by  and  bye,  is  suffidently  proved 
to  be  of  his  bandwriting. 

Taking  it  then,  my  lords,  that  these  letters 
are  the  handwriting  of  Mr.  Kelly,  and  of  his 
correspondents  in  answer  to  them,  I  don't  find 
that  my  lord  bishop  of  Rochester  hath  charged 
Mr.  Kelly  with  having  any  malice  to  him.  And 
if  he  had  no  malice  to  the  bishop  of  Rochester, 
what  should  induce  him  to  write  those  letters, 
on  purpose  to  charge  the  bishop  of  Rochester 
with  being  concerned  in  this  conspiracy  ? 

My  lords,  we  humbly  apprehend  the  pretence 
of  these  letters  being  forced,  must  insinuate, 
that  Kelly,  a  vile  fellow,  intending  to  charge 
thebishopof  Rochester  with  being  concerned 
in  this  conspiracy,  and  make  him  liable  to  for- 
feit every  thing  that  was  dear  to  him,  hath  con* 
trived  letters  containing  circumstances,  in  order 
to  fix  him  to  be  the  person  denoted  by  the  names 
of  Jones  and  lllington :  he  hath  written  letters, 
and  by  combination  received  others  in  answer 
to  them,  for  this  purpose :  and  by  these  wicked 
and  malicious  practices,  hath  furnished  this 
evkienee  against  the  Bishop,  who  is  an  innocent 


My  lords,  this  is  tfe  substance  of  the  defence 
on  this  head  ;  and  whether  your  lordships  will 
bdieve  this,  we  must  submit  to  your  lordships. 
Your  lordships  have  had  Kelly  before  you,  and 
by  his  behaviour  have  had  no  reason  to  think 
tnat  be  had  any  malice  against  my  lord  bishop 
of  Rochester,  or  any  design  or  intention  to  pre- 
jndice  him. 

My  lonls,  the  next  part  of  the  evidence  I 
ahall  beg  leave  to  observe,  b  a  part  very  consi- 
derable, and  is  so  far  from  being  a  defence, 
that  the  defence  attempted,  hath  confirmed  and 
strengthened  the  evidence  against  my  lord  bi- 
shop of  Rochester ;  that  is,  with  relation  to  the 
letter  taken  among  my  Lord  Bishop's  papers, 
directed  to  Dubois  ;  a  letter  which,  they  ob- 
serve, don't  contain  any  treason,  or  is  or  any 
treasonable  import ;  but  it  seems  to  be  a  letter 
of  indifference,  and,!  believe,  as  such,  it  was 
not  taken  care  to  be  destroyed,  as  it  would  have 
been,  bad  there  bieen  any  apprehension  that  use 
would  have  been  made  of  it,  as  now,  against  the 
bishop  of  Rochester. 

My  lords,  the  use  we  make  of  it  is,  to  shew 
that  Mr.  Johnson,  or  Mr.  Kelly,  was  a  person 
employed  by  my  lord  bishop  of  Rochester  in 
writing  letters  for  him.  My  lords,  your  lord- 
ships will  observe  by  the  letter,  he  says,  '*  I 
iiave  iieard  nothing  from  you  since  the  letter  I 
bad  about  two  months  ago  by  Mr.  Johnson ; 
to  which  1  immediately  in  his  hand  returned 
my  answer." 

My  lords,  if  this  is  the  bishop  of  Rochester's 
letter,  either  in  his  own  hand,  or  his  letter  writ 
by  another  person,  it  pkiinly  proves  what  we 
inter  from  it,  that  Johnson,  i.  e.  Kelly  writ  for 
t|ia  Btsbop.    Your  lordships  will  observe,  it  is 


a  letter  writ  in  a  hand  which  no  man  writes,  a 
stiff  hand  almost  like  print ;  and  it  is  plain  that 
it  is  writ  to  disguise  the  hand  of  the  writer, 
whoever  he  was.  At  the  hitter  end  of  the  let- 
ter,  when  the  person  that  writ  it  comes  to  bo 
tired  and  off  of  his  guard,  there  are  several  let*, 
ters  which,  compared  with  the  writing  of  my 
lord  bishop  of  Rochester,  and  what  is  owned 
to  be  his,  appear  to  be  his  writing.  In  tho 
date  of  the  letter,  which  is  December,  the  D 
yon  frequently  find  in  the  Bishop's  handwrit- 
ing ;  your  lordships  observe  the  letter  E,  that 
frequently  occurs  in  the  Bishop's  vrriting ;  and 
your  lordships,  by  comparing  that  with  the 
letter  produced,  will  find  that  they  ezactlr 
agree. 

Whether  or  no  yonr  lordshipf  won't  think  it^ 
on  those  circumstances,  to  be  the  writing  of 
my  lord  bishop  of  Rochester  in  a  disguised 
hand,  we  mnst  submit  to  your  lordships.  But, 
my  lords,  suppose  it  was  not  his  handwriting, 
here  is  evidence  that  it  was  his  letter;  and 
that  is  evident,  because  it  is  under  his  seal,  it  is 
sealed  with  his  own  seal,  a  seal  that  he  had  in 
bis  custody,  and  made  use  of  no  longer  ago 
than  the  26th  of  February  last :  1  think  tliat  is 
the  .day  a  letter  was  taken  from  his  servant. 
That,  we  humbly  apprehend,  my  lords,  will 
plainly  shew  it  is  the  Bishop's  letter,  becauso 
It  was  sealed  with  his  seal,  and  the  same  seal 
is  made  use  of  by  the  Bishop,  on  the  letter 
that  was  taken  upon  his  servant  in  February 

My  lords,  this  matter  hath  been  controyerted 
by  my  Lord  Bishop.  He  hath  called  en- 
gravers, who  believe  seals  may  be  counterfeit- 
ed, and  impressions  may  be  taken  off  the  wax, 
and  another  impression  made,  so  as  to  make  it 
difficult  to  know  which  is  which.  They  were 
a  little  loose  in  answering  the  question,  Whe« 
ther  or  no,  if  the  seal  from  whence  the  impres- 
sion was  to  be  taken,  was  broken  in  the  middle, 
it  could  be  done  ?  But  one  said,  the  seal  mifrht 
be  mended,  and  it  might  pass  unobserved :  nut 
I  find  it  is  extremely  difficult.  But  they  did 
say,  seals  may  be  so  counterfeited,  that  it  may 
be  difficult  to  discover  one  from  the  other.  My 
lords,  this  is  to  insinuate,  that  after  such  time 
as  the  letter  was  taken  upon  my  Lord  Bishop's 
servant,  the  person  in  whose  custody  this  other 
letter  of  Dubois  was  (which  is  proved  to  have 
been  taken  the  ^4th  of  Aug.  amongst  the  Bi-' 
shop's  papers)  hath  caused  an  impression  to  bO 
taken  off  the  seal  with  which  the  letter  to  Du- 
bois was  sealed,  (the  wax  broken  in  two  as  it 
was)  in  order  to  fix  it  upon  the  letter  that  was 
taken  upon  my  Lord  Bishop's  servant,  so  as  to 

{>rove  the  letter  to  Dubois  to  be  the  Bishop's 
etter.  Who  is  this  to  be  fixed  upon  ?  Neynoe 
was  gone ;  I  don't  know,  unless  upou  the  com- 
mittee of  the  House  of  Commons :  for  the  Bi- 
shop's letter  was  taken  on  his  servant  the  3dth 
of  February ;  the  committee  of  the  House  of 
Commons  made  their  Report  on  the  first  of 
March,  and  the  letter  to  Dubois  had,  long  be- 
fore the  S6th  of  February,  been  in  custody  of 
that  committee.    And  yet  wbii«  this  letter  is  ia 
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custody  of  a  oommittee  of  the  House  of  Com- 
moos,  they  will  ba?e  it,  here  is  an  imprassioa 
takea  off  a  brolcen  seal,  and  put  on  this  other 
letter,  in  order  to  sliew  that  these  are  letters  of 
ihe  same  person.  Who  can  believe  this  to  be 
thecasef 

An  obserratioD  hath  been  made,  that  truly 
the  committee  of  the  House  of  Commons  have 
not  made  any  observation  of  this  kind,  With  re- 
lation to  this  letter  to  Dubois,  that  it  is  the  Bi- 
shop's letter :  which  is  true;  for  thejr  bad  not 
this  matter  relating  to  the  identity  of  the  seals 
under  their  consideratioo ;  but  this  is.  a  new 
discovery  made  since :  and  theretbre,  my  lords, 
they  apprehended  that  this  was  a  letter  directed 
to  tne  Bishop  by  the  name  of  Dubois,  if  being 
found  amoinffst  his  papers,  and  nothing  to  the 
contrary  didappear,  till  after  tiiey  had  made 
their  Report. 

My  lords,  there  are  ^er  things  your  lord- 
ships would  have  expected  to  have  had  an  ac- 
count of,  in  answer  to  this  evidence.  Here  is  a 
letter  found  ansoog  my  Lord  Bishop'M  papers ; 
XM>nseqntotly,  so  far  we  apprehend  that  this 
evidence  is  a  legal  evidence  against  the  Bishop, 
as  being  a  letter  found  in  his  custody  ;  this  let- 
ter is  directed  to  Dubois,  and  mentions  the  hand 
of  Johnson.   Doth  my  lord  bishop  of  Rochester 

five  any  account  who  Dubois  isP  who  this 
ohnson  is  ?  how  this  letter  came  there?  ^o, 
my  lords,  none  at  all.  Doth  his  lordship  give 
veu  any  account  of  the  seal  ?  and  hath  his 
lordship  said  that  the  seal,  that  sealed  the  letter 
taken  on  his  servant,  he  hath  not  ?  or  that  the 
letter  was  not  seal^  with  his  seal,  or  that  be 
did  noi  seal  it  himself?  His  lordship  did  not 
fay  one  word  to  that  purpose,  er  make  any  de- 
nial of  the  matter,  nor  give  your  lordships  any 
account  who  Dubois  and  Johnson  were  ;  no- 
thing at  all,  but  hath  left  it  to  your  lordships 
on  that  foot :  that  the  letter  to  bubois  bad  an 
impression  taken  off,  after  it  was  in  the  custody 
•f  .the  committee  of  the  House  of  Commons, 
and  that  impression  made  use  of  on  the  other 
letter :  and  that  this  is  anether  part  of  the  con- 
trivance, in  order  to  charge  my  lord  bishop  of 
Rochester  with. being  concerned  in  this  con- 
spiracy. 

My  lords,  as  to  the  seal's  being  the  same  on 
the  two  letters,  we  humbly  apprehend,  the  evi- 
dence given  on  the  other  side  bath  strengthened 
ours.  We  have  produced  two  engravers,  one 
ofthemthev  own  to  be  the  top  engraver  of 
England,  Mr.  Christian ;  he  gave  your  lord- 
ahips  an  account,  that  he  verily  believed  these 
two  impressions  to  he  taken  off  from  the  same 
seal.  Mr.  Rolles  said  the  same  thing,  and  that 
he  had  used  the  art  long,  and  could  judge. 
They  made  no  endeavours  on  the  ^er  side  to 
try  tbe  skill  of  Mr.  Christian :  hut  as  to  Mr. 
RmIos,  they  hoped  they  should  be  able  to  puz- 
ale  him ;  and  therelore  have  produced  six  se- 
veral impressions  made  on  wax  by  seals  to  try 
kk  art ;  and  after  be  had  looked  upon  them, 
he  gives  you  such  an  account,  that,  I  believe, 
your  brdships  are  satisfied  that  he  is  a  man  of 
tUll  Mid  art:  wid  thit  if  tbeieiaipreasi<His  had 


been  taken  off,  as  they  would  insinmte  they 
were,  he  must  have  discovered  it. 

My  lords,  here  is  an  artist  brought  to  make 
this  experiment  on  Holies,  to  try  his  skill; 
yet,  notwithstandingallthe  art  hath  been  made 
use  of  in  tbe  case,  that  could  be,  the  man  was 
able  not  only  to  distinguuh  bow  many  scale 
the  impresskms  were  made  with,  but  also  to 
give  an  aooonet  that  they  were  cast  seals,  and 
not  graved  seals,  that  made  those  impressioMk 

This,  mv  k>rd8,  will  have  such  a  weight 
with  your  lordships,  that  we  hope  your  lord* 
ships  will  believe  his  evidence  is  true ;  and  if  it 
is  tme,  what  answer  hath  been  given  it  yene 
lordships  have  heard.  Whether,  therefore, 
au^  satisiactory  answer  hath  been  given  to  an 
evidence  so  strong  and  convincing  of  Johnson's 
beinff  empbyed  in  writing  letters  for  theUsbop 
of  Rochester,  we  must  submit  to  your  lord-» 
ships.   . 

M^  lords,  the  next  evidence  they  went  upon 
was  m  relation  to  the  dog.  8ay  they,  we  will 
shew  that  this  dog  was  not  for  tbe  bishop  of 
Rochester,  or  any  otiier  oerson  but  Mrs.  Barnes. 
As  to  that,  my  lords,  1  beg  leave  to  remind 
your  lordships  of  the  evidence  ^ven  by  Mrs* 
Barnes,  that  Mr.  KeUy  told  her  it  was  tor  the 
bishop  of  Rochester.  1 1  is  a  Utile  improbable^ 
if  the  dog  bad  been  for  Mrs.  Barnes,  that  he 
should  come  and  deliver  it  to  her,  and  tell  her 
it  is  for  the  bishop  of  Rol&liester.  But  it  ap* 
pears  by  Mrs.  Barnes,  that  another  dog  was 
designdo  for  her,  and  that  {his  dog  was  for  tbe 
bisbo|)  of  Rochester.  Tbey  have  read  in  evi- 
dence a  certificate,  signed  by  Mr.  Birming«» 
ham,  and  likewise  an  affidavit,  that  there  was* 
in  the  moothof  March,  a  dog  delivered  to  Kelly 
in  France  for  Mrs.  Barnes..  That,  my  lon^ 
must  be  another  dog,  and  not  this,  which  we 
say  was  for  the  Ihstod  of  Rochester ;  for  thie 
was  not  delivered  to  Mr.  Kelly  in  France,  b«t 
was  sent  over  to  him  after  he  was  in  England^ 
as  appears  by  the  letters ;  and  after  he  had  re* 
ceived  it,  be  writes,  that  «<  he  would  infom 
Mr.  Jones  soon  of  it,  to  whom  any  tbing  frona 
that  quarter  would  be  very  acceptable."  So 
that,  my  lords,  if  there  was  another  dog,  and 
by  Mr.  Kelly  designed  for  Mrs.  Barnes,  w 
humbly  apprehend  it  cannot  be  applied  to  thin  | 
for  this  dog  was  designed  for  Mr.  Jones,  and 
Mrs.  Barnes  says,  £at  is  the  bishop  of  Ro* 
Chester. 

My  lords,  the  next  evidence  given  by  theoa 
is  in  rehitien  to  the  letters  of  the  90th  er  April. 
They  have  endeavoured  to  prove  that,  as  to  my 
lord  bishop  of  Rochester,  it  is  impossible  tha!t 
these  lettei*s  could  be  written  or  dictated  by 
him.  He  came  to  town  tbe  lltb,  and  went  to 
Bromley  again  the  13th  of  April ;  he  had  a  fit 
of  tbe  gout  soon  after ;  had  servants  that  oott* 
staiitly  attended  him,  more  than  one ;  and  theee 
servants  give  an  account,  that  no  person  what- 
soever came  near  him,  or  could  ne  employed 
by  him  to  write  those  letters; 

My  lords,  1  beg  leave  to  observe,  fimt,  that 
as  to  the  applying  their  evidence  to  the  writiuif 
ef  thoie  Mters  w  lhi';;SOA  of  April|  it  ia  very 
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potable  tlMt  the  lettenr  were  wril  on  another 
day  than  wbeothey  bear  date :  tberefereif  tbey 
ffoif^f  llial  it  wai  impoisibk  Ibat  tbeoe  letters 
abeidd  be  writ  or  dictated  by  Ae  bishop  of  Ro- 
-  ttheater  on  the  day  tbey  bear  date«  yet  they 
iDlffhl  be  writ  on  another  day,  and  it  ia  veiy 
fiebable  they  were. 

Year  loittbipa  will  obaerre,  that  these  let- 
teaarein  eypbefs;  and,  I  believe,  where  a 
pemoB  diolates  a  letter  to  another,  he  doth  not 
iedooeihe  letter  into  eypheraas  it  ia  dictated, 
Iwt  be  first  writes  it  out  m  wards  at  length,  and 
afterwaide  pate  it  into  cyphers,  and  when  it  is 
proper  tn  aMid  it,  th«i  is  the  time  to  date  it ; 
snd  if  it  be  left  with  the  person  tiiat  pots  it  into 
eyphers  to  send|  as  probablv  it  was  in-this  case, 
it  IS  left  to  hin^  to  date  it  when  he  pleaaeth :  so 
that  if  they  should  bare  shewn,  that  open  the 
iKMk  of  April  the  Bishop  was  incapable  of  die- 
taling  or  writcngr,  it  is  no  oondnsire  answer 
to  the  charge  against  the  Bidiep  as  to  these 
Kttera. 

Yoor  lordships  will  please  to  observe,  that 
lap9B  the  llth  of  April  the  bishop  of  Rochester 
came  totown,  on  the  19th  he  went  ioto  the 
eoootry ';  notwithstanding  what  they  have  at- 
temptnl  to  prove  as  to  |be  times  that  &elly  was 
im  town,  and  the  Bishop  was  in  the  country, 
yet  opon  the  llth  and  19th  they  were  both  in 
-town ;  for  Kelly  came  to  town  from  France, 
the  llth,  and  the  Bilhop  came  to  town  the  llth 
Irom  Bromley. 

When  the  servants  came  to  be  examined, 
what  time  of  the  day  the  Bishop  came  to  town 
on  the  Itth,  th^  could  not  five  any  account 
of  that »  when  they  were  asked,  what  time  of 
dny  it  was  when  he  went  out  of  town  on  the 
ISih,  they  eoold  give  no  account  of  that. 

There  hath  been  no  account  given  to  your 
Jordshios  who  was  with  the  bishop  of  Rochester 
Ibe  llth  and  19th  when  he  was  in  town,  or 
where  mr  Lord  Bishop  was  at  that  time :  so 
iliat,  my  lords,  it  is  possible,  from  these  circum<* 
■tances,  that  these  letters  might  be  writ  when  the 
Siahop  was  in  town,  and  &elty  was  in  t6wn. 

Bat  suppose  it  should  not  be  so ;  the  ques- 
tao»  b,  whether  they  conld  not  be  writ  at  Brom  • 

a?  On  the  19tb  of  April  Mr.  Kelly  was  at 
B.  Bamea's,  he  did  not  lie  at  home  tbaUiight, 

-OQ  the  18th  he  did  notlieat  home ;  on  the  14th 
be  ciHie,  and  went  to  his  old  lodgings  at  Mrs. 
KiSbonme's.  These  two  nights  it  doth  not  ap- 
pear where  he  was ;  he  might  have  been  at 
Bromley,  it  ia  but  an  hour's  ride*    As  to  the 

•nervants,  say  they,  they  should  have  remem- 
bered his  setting  up  his  hofne:   he  might  set 

.up  hit  horse  at  an  inn,  and  go  privately  to  my 
Lord  Bishop.  ' 

'  Notwithstanding  my  Lord  Bishop  was  ill, 
oad  thoo^h  he  shoald  have  proved  to  your  lord- 

4ilhipa^  aatistaetion,  that  idler  he  was  so,  he  did 

'ttot,  nor  eonU  admit  of  companjr,  yet  we  sub- 

-sdt  it  to  your  lordships  that  it  is  no  answer ; 
for  he  was  not  very  bad  till  he  had  been  in  the 

■cowitry  two  or  Uiree  days,  and  these  letters 

vngfat  he  dictated  or  written  in  thoae  two  or 

thm  days  befera  he  w%b  aoill. 
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iiy  lords,  I  beg  leave  to  observe,  what  the 
servants  have  itvrom.  Hers  is  Grant,  that  is 
my  lord's  butler,  he  says,  that  my  Lord  Bishop 
went  the  19th  of  Aprilto  Bromley,  and  he  at- 
tended him  there  till  the  9l8t,  and  on  the  9l8t 
he  was  sent  to  town  upon  some  matters  relat- 
ing to  the  Westminster  election ;  and  another 
aewant  about  him  gives  an  account,  that  two 
-or  three  days  after  my  Lord  Bishop  came 
down,  he  was  taken  so  ill  in  his  hands  and  feet, 
aa  not  to  be  able  to  help  himself.  These  are 
two  or  three  days  beyond  the  time  that  Kelt  v 
was  out  of  his  lodging,  which  waa  the  19th 
and  IStfa,  (and  these  two  or  three  days  most  be 
the  14th  and  15th)  it  may  be  my  Lord  Bishop 
was  so  disabled  mdeed  as  he  says ;  he  save  he 
ia  almoit  certain  that  no  stranger  was  with  the 
Bishop<;  but  he  says  the  apothecary  or  the 
minister  might  be  with  him  in  his  illness, 
though  he  did  not  see  them  himself.  If  it  is 
possible  for  the  apothecary  or  the  minister  to 
oe  with  him,  and  he  not  see  them,  why  is  it 
not  as  possible  that  Mr.  Kelly  might  be  there, 
and  he  not  see  him  there  P 

The  next  witness  that  is  called  only  speaks 
to  the  18th  and  19th ;  when  Grant  came  to  the 
election,  another  servant  was  sent  for,  and  be 
went,  and  he  sa^s  my  Lord  Bishop  was  very 
ill.  Samuel  Steele  gives  an  account  of  my 
Lord  Bishop's  illness,  and  h»  attending  him.' 

My  lords,  they  have  brought  all  the  ser- 
vants of  the  house,  the  very  stable-boy,  to 
prove  that  my  Lord  Bishop  could  not  see  any 
iMNly  without  their  knowledge ;  even  the  nurse 
that  attended  his  lady  when  she  was  dyinff. 
The  servants  that  were  waiting  upon  his  lady 
swear,  that  it  was  impossible  any  body  should 
come  to  my  Lord  Bishop,  and  they  not  know 
it ;  and  they  are  as  positive,  in  relation  to  any 
body's  coming  to  my  Lord  Bishop,  as  the  ser* 
vants  that  immediately  attended  him. 

But,  my  lords,  there  isti  matter,  which  we 
shall  ofkr  in  evidence,  that  entirely  destroys 
this  evidence  of  my  Lord  Bishop's  being  so  ill, 
that  he  could  not  jnove  hand  or  foot,  and  of 
hi^not  being  in  a  capacity  of  dictating  letters : 
That  he  dkl  actually  send  a  letter  the  91st  of 
April  to  a  person  in  town ;  and  this  very  Granti 
that  hath  given  this  account  to  your  lordships^ 
brought  up  the  letter  to  town  on  the  91st  of 
of  April.  We  have  this  to  give  your  Ibrdships 
In  evidence ;  then  what  is  the  evidence  of  all 
those  servants,  who  swear  that  it  is  impossible 
these  letters  should  be  writ  on  the  90th  of 
April ;  and  that  nobody  was  admitted  to  coma 
to  him  in  order  to  wrhe  these  letters  ? 

My  lords,  as  to  the  evidence  that  hath  been 
giveiy  hi  relation  to  Kelly's  hand-writing,  they 
have  called  witnesses  to  disprove  the  evidence 
on  our  side,  who  looking  upon  the  letter  of  the 
40th  of  August,  swear  th^  do  not  believe  it  to 
he  Kelly's  band- writing.  Our  witnesses  do  be- 
Ueve  it ;  their  witnesses  do  not  believe  it  to^  be 
his  hand- writing,  and  say  that  it  is  not  like  it. 

There  are  several  letters  shewn  them; 
though  in  a  less  hand,  that  are  agreed  to  be 
Kdly 'a  hand-writmg ;  and  your  lordships  may 
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judge,  bj  looking  on  them,  whether  they  are 
not  of  the  Mme  hand  with  the  letter  of  the  SOth 
of  August ;  though  the  character  is  sooMthing 
less,  we  husnbly  apprehend  they  will  appear  so 
to  be.  Besides,  there  are  those  dreumstances 
relating  to  the  hand  writing  of  Mr.  Kelly,  that 
pot  it  Mvond  all  dispute  that  it  is  his  hand,  and 
that  is  tbe  answers  he  hath  receiTed  to  those 
letters  which  we  charge  to  be  written  by  htm. 
We  have  traced  him  from  place  to  place, 
where  the  letters  that  came  in  answer  to  his 
letters,  were  directed ;  to  Mr.  Andrews  at  the 
Dog  and  Dude,  there  Kdly  employed  a  person 
to  take  them  up,  and  they  were  ddirered  to 
bim  ;  and  at  Burton's  coffee  bouse  Kelly  took 
up  the  letters  that  were  directed  thither,  in  an- 
swer to  those  lettera  that  were  of  his  hand* 
wrtiing.  So  there  is  not  only  the  evidence  of 
witnesses  that  knew  his  hand,  and  believe  it 
to  be  his  hand,  but  here  ase  the  answers  to 
Ihem  actually  taken  up  by  Kdly  himsdf: 
and  that,'  we  humbly  apprenend,  is  so  strong 
an  eTidence,  joined  wilh  the  other,  that,  when 
•ne  or  two  witnesses  eome  and  say  they  do 
not  believe  it  to  be  his  hand*  writing,  their  tes- 
timony shaH  not  overthrow  it. 

My  lords,  there  is  another  piece  of  evidence 
given  by  them,  relating  io  the  letters  of  the 
tOth  of  April,  which  were  enclosed  in  a  packet 
feat  to  £k>ulogne ;  the  packet  is  directed  tii 
.  Mr.  AIexan«kr  Gordon,  banker,  at  Boulogne : 
they  have  produced  a  certificate  from  Boulogne 
upon  oath,  wherdn  it  is  said,  that  he  is  no 
banker,  and  denies  that  he  received  any  packet 
frona  Kelly,  or  that  he  knew  him :  This  is  a 
certificate,  and  proved  by  a  person  who  bdieves 
it  to  be  so.  Your  lordships  will  please  to  ob- 
serve what  this  paper  is,  and  that  it  is  brought 
here  by  a  person  that  knows  nothing  of  its  be- 
ing sworn,  but  says,  he  is  used  to  transactions 
.  of  this  kind,  and  he  bdieves  it  to  be  a  certifi- 
cate from  Boulogne. 

My  lords,  we  sbdl  produce  a  gentleman, 
who  was  at  Boulogne  at  the  time  that  the 
printed  Report  and  Appendix  of  the  House  of 
Commons  came  thera,  and  he  was  at  Mr. 
Gordon's  house  when  they  were  discoursing 
about  this  matter;  and  what  they  then  said, 
we  humbly  submit  will  bebdieved;  for  what 
they  then  said  was  spoken  as  of  an  indifierent 
thing,  and  they  dkl  not  then  see  it  could  be  of 
any  consequence  to  disguise  the  truth.  Mr. 
William  Gordon  the  fiuher  said,  that  be  was 
at  Paris  when  this  packet  is  supposed  to  have 
come:  But  Mr.  Alexander  Gordon  the  son 
owned  that  he  was  at  home,  and  that  this  packet 
came  to  him;  bnt,  si^d  he,  what  was  in  it  I 
know  not,  but  I  delivered  it  aa  is  mentioned  in 
the  Appendix. 

My  lords,  there  is  another  piece  of  evidence 
they  have  given  with  relation  to  James  Talbot, 
to  whom  the  packet  was  delivered  atBouk>gne. 
Here  is  a  witness  produced  to  prove  that  he 
was  in  town  the  S9th  of  April,  1729,  and  he 
oould  not  be  mistaken,  because  he  had  paid 
bim  money,  and  be  had  entered  it  in  his  book. 
The  evidence  goes  no  ftrther  than  to  prove,  that 


one  James  Talbett  that  was  a  taU  blade  man,  vraa 
then  in  town ;  fcut  it  doth  not  appear  that  this 
was  the  person  mentioned  to  have  taken  this 
nadcet  at  Boulogne,  and  carried  it  to  Paris  s 
So  that  thdr  proof,  as  to  this  matter,  is  inanffi- 
citnt. 

But  we  sbdl  shew  your  lordships,  firaip 
ad  account  we  have  here  from  Mr.  Crawford, 
his  majesty's  resident  at  Paria,  that  this  Jamea 
Tdbot  came  to  Fans  that  very  day,  as  he  is 
mentioned  to  have  brought  these  letters  in 
P^ris,  and  was  actndly  there  at  that  time :  add 
that  we  humbly  apprehend  will  be  a  foil  an- 
swer to  them,  anu  take  away  any  gronod  af 
supposition,  that  the  evidence  they  have  givcA 
concerning  James  Tdbot,  can  be  applied  to 
that  James  Talbot  who  recdved  the  packet  at 
Boulogne. 

As  to  the  evidence  rdating  to  Mr.  Kelly'n 
being  in  town  the  SOth  of  April,  we  haamy 
apprehend,  from  what  hath  been  sdd«  it  is  net 
materid  whether  he  was  there  or  not ;  hut 
they  have  not  proved  it ;  for  Mrs.  Kilbonme 
and  her  mdd,  the  two  witnesses  produced  by 
them  for  this  purpose,  say,  that  he  came  to 
Mrs.  Kilboorne's  bouse  the  latter  end  of  April, 
they  believe  the  20th,  but  they  are  not  po- 
sitive as  to  the  day.  if  he  had  been  at  Mrt: 
Kilboume's  the  30th  of  April,  it  is  no  anawer 
at  dl  to  onr  evidence,  and  the  strong  ctreuffl- 
stances  there  are  to  induce  a  belief,  that  the 
the  letters  might  be  dated  at  another  tim* 
than  redly  they  were  written. 

My  lords,  another  evidence  is  Mr.  Pope,  • 
ffentieman  of  learning,  with  whom  my  lord 
bishop  of  Rochester  used  to  converse ;  and  be 
gives  you  an  account  that  he  knew  nothing  of 
this  conspiracy ;  that  the  Bishop  never  cpfw^ 
his  moutn  to  bim  about  it,  nor  acquainted  him 
with  it;  that  he  was  frequently  with  hino, 
and  thdr  discourse  was  only  about  matteiscf 
literature. 

No  doubt  my  Lord  Bishop  hath  convened 
with  persons  on  difierent  subjects,  to  whom  he 
would  cofimunicate  nothing  of  an  afiair  ^ 
this  nature. 

My  lords,  upon  the  whole  matter  we  moat 
submit  it  to  your  kirdships,  whether  we  have 
not  made  out  the  charge  against  my  lord 
bishop  of  Rochttter  to  your  lordships'  satia- 
faction ;  if  not  by  legal  evidence  yet  by  evi- 
dence that  will  satisfy  and  convince  any  peraon 
that  will  consider  it. 

M^  lords,  a  great  deal  of  regard  ia  due  te 
the  character  and  function  of  the  reverend 
prelate  at  the  bar:  but  if  my  lord  bishop  of  Ro- 
chester hath  departed  from  his  character  and 
function,  and  hath  gone  aod  engaged  in  n 
traitoreus  conspiracy,  and  been  guilty  of  trea- 
son towards  bis  king,  and  peijury  towards  hie 
God,  we  humbly  apprehend,  if  this  be  proveit 
that  his  character  and  function  are  «o  tar  frum 
being  a  mitigation,  that  they  are  a  great  ag- 
gravation of  nis  crime. 

We  shall  submit  it  to  your  lordships,  to  da 
what  your  lordslupa  thujdL  it  onmialent  vritk 
justice  and  equity. 
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TliMi  the  eotmiel  for  the  BUI  examined  far- 
Iber  evideiice. 

After  which  theBiibop's  oonntel  were  heard 
n  answer  to  that  evidence,  and  alto  examined 
cfidenee.  And  the  fiisliop  himself  was  heard 
as  to  the  new  matter  this  day  offered. 

Then  Mr.  Wearg  was  heard  in  reply  as  fol- 
lows: 

My  lords; — ^It  most  be  admitted,  that  the 
leverend  prelate  at  the  bar,  has  made  his  de- 
fieoce  with  the  ntmost  force  and  beauty  of  do- 


Was  I  capable  of  answering  it  in  the  like 
ttnmer,  which  I  own  1  am  not,  yet  I  should 
not  think  myself  at  liberty  to  do  it,  under  the 
fresent  circomstancee. 

For  though  it  may  be  excusable,  in  a  per- 
aoo  upon  his  defence,  to  make  use  of  that 
powerful  instrument  of  error  and  deceit,  which 
always  imposes  upon  the  reason,  and  misguides 
the  judgment  in  proportion  as  it  affiMSs  the 
pasnons ;  yet  I  cannot  think  the  same  me- 
thods justifiable  in  a  person  employed  to  carry 
OD  the  prosecution. 

'  I  shall  therefore  examine  the  fbroe  of  what 
has  been  offered  on  behalf  of  the  referend 
prdate,  stripped  of  the  omameols  and  odours 
•f  rhetoric. 

I  shall,  in  the  first  place,  consider  that  ca- 
talogne  of  hardships,  which  his  lordship  has 
complained  of. 

1.  The  first  complaint 'was  that  of  sererities 
and  indignities  offerad  him  during  his  confine- 
ment :  but  the  subject  of  this  complaint  not* 
arising  from  any  of  the  proceedings  before  your 
loidships,  I  can  give  it  no  other  answer,  than 
by  saymg,  that  I  am  very  credibly  informed  it 
is  a  eomplaint  without  foundation. 

S.  Reading  extracts  of  letters  was  the  next 
hardship  compflained  of  by  his  lordship,  and  re- 
presented as  if  they  were  read  as  evidence 
•gainst  him ;  when  it  was  declared  by  the 
counsel  for  the  Bill,  that  they  were  only  read 
upon  the  general  part  of  the  Bili^  and  did  not 
awBCt  his  lordship. 

.  3.  The  third  nardship  was,  excusing  the 
decypherers  from  answering  such  questions 
proposed  by  his  lordship,  as  tended  to  a  disco- 
very of  iheir  art;  that  is,  in  other  words,  re- 
foMUg  to  do  an  act  which  must  prgudice  ano* 
Iher  fierson,  and  could  be  of  no  service  to  his 
lordship ;  for  the  truth  of  what  they  testified, 
depenoed  upon  the  skill  and  integrity  of  the 
decypherers,  and  not  upon  the  method  of  com- 
ing at  that  skill,  which  they  could  not  disclose 
in  so  publie  a  manner,  without  doing  a  mani- 
fest prefudioe  to  themselves,  which  no  witness 
in  ever  compelled  to  do. 

4.  The  next  hardship  is  of  the  like  natore, 
the  not  suilering  the  clei^  of  the  post-office 
to  be  examined,  as  la  the  method  and  authority 
Iby  whieb  they  opened  letters,  by  which  thev 
might  have  be^n  sulj^ected  to  the  severe  penaf- 
liea  ef  the  statute  9  Annm,  if  thev  had  not 
exactly  porsncd  the  methods  piescrioed  by  that 
ftatute*    Bat  his  lo|Pdship's  innocence  could 
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not  possibly  have  been  manifested  by  it ;  for 
are  toe  letters  less  criminal,  if  the  person  who 
stopped  them  did  not  punctually  pursue  the 
directions  of  that  statute  f  It  would  oe  ihou[|^ht 
a  strange  defence  in  a  common  offender,  if,  in- 
stead of  pro? ing  his  innocence  at  his  trial,  he 
should  object  that  be  was  taken  without  a 
proper  warrant ;  which,  if  true,  don't  make 
him  the  less  criminal. 

5.  The  fiAh  hardship  was  refusing  to  let 
Mr.  Lewis  declare  any  thinff  that  came  to  his 
knowledge  by  his  being  employed  in  the  secre- 
taries office  some  years  ago.  This  hardship 
could  be  added  only  to  fill  up  the  catalogue  of 
complaints,  since,  notwithstanding  your  lord- 
ships' order,  Mr.  Lewis  did  declare  what  he 
was  called  for,  though  he  afterwards  owned* 
that  he  came  to  the  knowledge  of  it  by  being 
emploved  in  that  office. 

6.  The  sixth  hardship  was  in  reading  an 
examination  not  dated,  signed,  or  sw9ra.  But 
I  apprahend  the  counsel  for  the  Bill  have 
mere  reason  to  complain  of  hardships  of  thik' 
sort,  in  reading  pspen  on  behalf  of  his  lord- 
ship  as  examinations  signed  and  sworn,  with* 
out  ever  proving  that  they  were  signed  or 
sworn  to,  or  that  any  such  persons  were  ever 
examined  ;  whereas  the  examination  hinted  at 
in  the  Bishop's  complaint,  was  read  as  an  exa* 
mination,  or  rather  confession  of  a  person  since 
dead,  not  signed  nor  sworn  to,  and  fairly  left 
to  your  lonbhips,  to  have  soeb  weight  as  the 
natnro  of  the  evidence  deserved. 

7.  The  next  hardship,  viz.  that  of  reading 
letters  wrote  by  another  person,  without  proof 
that  they  were  wrote  with  the  prelate's  pnvity, 
is  begging  the  question  upon  the  whole  pro- 
oeeding.  For  whether  there  was  proof  of  their 
being  wrote  with  bis  privity  or  not,  is  the  sub* 
jectoftbe  present  enqnitry. 

8.  9.  The  two  last  hardships  complained  of, 
seem  to  be  calculated  for  persons  without  doors, 
who  are  strangers  to  what  passed  at  your 
kMrdships'  bar,  that  he  was  deoied-'a  copy  of 
the  letters  in  cypher,  until  the  trial  wbs  so  far 
advanced  that  he  could  not  make  the  proper 
use  of  those  copies.  Will  any  one  who  reads 
this  complaint  in  his  lordship's  speech  ima- 
gine, that  after  he  had  a  copy  of  those  letters, 
be  had  twice  as  much  time  for  his  decypherers 
to  peruse  them  as  he  himself  desired  ? 

Or  will  a  person  who  shall  read  the  next 
complaint  in  bis  lordship's  speech,  that  he  wl» 
refused  to  read  any  of  the  papers  contained  in 
the  trunk  that  had  not  been  read  by  the  coun- 
sel for  the  Bill,  ever  be  persuaded  that  his 
lordship  read  the  threp  first  examinations  of 
Neynoe,  that  had  not  been  read  by  the  counsel 
the  papers  taken  in  Neynoe's  pocket,  ih4cer« 
tificate  of  the  surgeon  returned  by  Mr.  Craw- 
ford, neither  of  which  bad  been  read  by  the 
counsel  for  the  Bill ;  that  hia  lordship  was  ex- 
pressly told,  be  was  at  liberty  to  read  any  paper 
m  the  trunk  he  should  think  necessary  te  his 
defence;  and  was  only  refosed  readmg  one 
paper,  because  he  owned  it  was  /or  no  other 
purpose  but  to  raise  an  pl^tionto a iiiatt« 
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which  bad  not  beeo  insisted  on  by  the  cooosel 
for  the  Bill,  that  he  might  answer  the  objectiop 
which  he  himself  should  raise. 

These  thinsf^  will  seem  incredible  to  one 
who  shall  reaa  this  catalofi^ue  of  complaints  in 
his  lordship's  speech ;  and  yet  these  are  some 
of  those  complaints,  which,  with  the  assist- 
ance of  a  warm  and  masterly  style,  drew  tears 
from  some  of  your  lordshtps'  eyes : 

Bat  when  stripped  of  that  false  beanty,  and 
examined  by  the  sqre  and  unerring  rules  of 
reason,  appear  to  be  without  foundatioo  ;  and 
to  have  been  made  without  th^  strict  regard  to 
truth,  which,  I  presume  by  some  part  of  his 
lordship's  speech,  he  would  be  thoogbt  always 
to  ba^e. 

From  these  complaints  his  lordship  proceeds 
to  support  some  of  the  objections  takui  by  his 
counsel  to  the  BDl. 

.  And  one  of  the  first  objections  is  of  the 
same  nature  with  some  of  the  hardships  that 
baTe  been  complained  of;  that  is,  it  might  be  an 
objection,  did  it  nol  want  the  foundation  of  truth. 

The  objection  I  mean  is,  that  it  is  a  Bill 
99  poit  facto :  your  lordships  have  heard  a 
great  deal  said  upon  the  hardships  of  Bills 
^poitfaeip. 

We  have  been  called  upon  to  shew  against 
what  law  he  has  offended :  it  has  been  said,  if 
he  has  not  offended  against  any  Uw,  vrill  you 
make  a  law  in  his  case,  whicli  will  not  be  a 
law  in  the  case  of  any  other  man  f  Tliis  is  a 
surprizing  objection. 

The  notion  I  always  had  of  a  law  ex  vott 
facto  was,  where  a  fact  was  nu49  criminal  by 
1^  law,  which  was  not  so  at  the  time  that  fact 
was  committed. 

9ut  is  that  the  present  case  P  Was  it  no 
offence,  belbre  this  Bill  was  brought  in,  to  cor- 
respond with  the  Pretender  and  his  agents,  in 
order  to  subvert  onr  f»nstitutioo  ? 

Are  we  to  be  called  upon  to  shew  againat 
what  law  this  is  an  offence  ? 
•  ^  Or  to  hare  a  complaint  made,  that  in  punish- 
ing A  man  for  such  an  otfeoce,  you  are  making 
a  law  in  his  case,  that  will  not  be  a  Uw  in  the 
case  of  any  other  person? 
.  I  hope  it  will  be  a  lawin  the  case  of  erery 
man  that  equally  deserves  it 

But  bis  lordship  is  sensible  of  this  answer, 
apd  therefore  gives  it  a  Tery  artful  turn,  by 
appi  viog  it,  not  to  the  fact,  but  to  the  evidence. 
Isbip  seems  to  argue,  that  accumulative 
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evidence  is  as  unreasonable  as  accumulative 
treason ;  and  objects  that  proofs  which  com* 
mnnicate  light  and  strength  to  each  other, 
have  only  the  formality,  without  the  force  of 
evidence. 

This  objection  is  destructive  of  all  proof  that 
l»«ot  mathematical ;  for  all  other  proof  must 
«eces6arily  be  what  he  calls  accumulative. 

That  is,  it  consists  of  a  variety  of  facts  and 
circumstances  laid  together,  suffioient  to  in- 
duce a  belief,  which  aiiy  of  them  singly  would 
not  do.  This  is  the  very  prbciple  upon  which 
the  trial  of  every.matter  of  fact,  not  capaUe 
cf  a  demoastratioii,  does  and  must  (irocaed. 


Your  lordshtps,  in  the  neact  place,  harelMMPd 
a  string  of  objections  that  have  been  repeated 
against  each  of  the  Bills. 

That  a  subject  of  England  ought  to  be  tried 
according  to  the  Uws  of  England  and  Magna 
Cbartai 

To  be  convicted  by  legal  evidence : 

And  that  distinction  between  legal  and  -par- 
liamentary evidence  is  absurd. 

All  these  positions  I  agree  to;. 

But  at  the  same  time  1  mustaffirm,  that  thi» 
is  a  trial  agreeable  to  the  Uws  of  England  aB4 
Magna  Charta ;  and  that  a  proceeding  of  this 
nature  is  as  necessary  a  part  of  our  constitu- 
tion, as  the  establishment  of  the  ordinary 
courts  in  Westminster-hall. 

The  difference  between  parliamentary  an4 
legal  evidence,  taken  in  the  general  sense  of 
the  word,  legal,  is  improper. 

And  I  affirm  the  evidence,  which  has  beoi 
offored  in  support  of  this  Bill,  is  legal  avi- 
denoe. 

What  is  legal  evidence,  depends  upon  the 
nature  of  the  enquiry,  and  the  judiealiire  be- 
fore which  the  enquiry  is  made. 

Depositions  in  writing  are  not  legal  evideae^ 
jn  a  court  of  law,  but  &ey  ^^^  1«^  evidence 
in  a  court  of  e^ty. 

Upon  au  indictment  for  felony,  or  any  other 
misdemeanor,  one  sinj^le  positive  witness,  or 
circumstancsa  only  without  any  positive  wiu 
ness  to  the  fact,  is  legal  evidence. 

But  upon  an  indictment  for  treason,  the  law 
requiring  two  vritnesses  in  the  courts  beloir^ 
one  witness,  or  circumstances,  is  not  legal 
evidence. 

In  parliamentary  enquiries,  which  are  ex- 
cepted out  of  that  act  and  not  restramed  bv 
any  other,  every  thing  is  legal  evidence  which 
may  properly  tend  to  a  discovery  of  the  truth, 

I  cannot  think  myself  at  liberty  at  this  time 
of  day,  to  mention  what  fell  from  the  other 
aide,  a(rainst  the  power  of  the  parliament  io 
general,  and  the  rather,  because  the  next  ob-» 
jection  which  they  relied  upon  was  introduced 
with  an  admission  of  that  power. 

But  they  say  it  ought  never  to  be  exercise4 
hut  in  cases  of  necessity ;  and  instance  parti« 
cularly  in  the  Bill  amnst  the  South-Sea  di- 
rectors, as  a  case  of  that  nature.  Is  thera 
any  comparison  between  the  offence  of  those 
men,  and  of  one  who  has  endeavoured  to  sub- 
vert our  whole  constitution,  to  destroy  car  re- 
ligion, our  liberty,  and  every  thing  that  ia  te- 
luable  ? 

When  we  reflect  that  these  endeavours  have 
been  constantly  carrying  on  ever  since  the 
hitppy  esteblishment  of  the  Prolestont  Soo- 
cession; 

That  the  many  discoveries  of  iheir  plots,  the 
many  examples  of  public  justice,  have  had  ne 
other  efiect,  than  to  make  them  more  subtle 
and  cunning  how  to  avoid  the  common  foaM( 
of  the  law ; 

These  reflections  shew  the  necessity  of  sadi 
n  preceding,  to  convince  the  woiM,  aceordiefr 
to  your  hiirwMpf'  Beport»  that  a«  artifice  eadl 
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dagmte  ^a't  IcMen  Uie  danger  to  the  paUic, 
Dor  mitiffale  the  guilt  of  the  offender,  ao  nei- 
tlier  ougDl  tliey  to  proteet  him  ivom  punoh- 
meot 

The  next  objeetion  wee  addresied  chiefly  to 
one  part  of  your  l<ird8hipe,  who  were  XM  that 
no  civil  power  open  earth  eoold  deprive  a 
hnbep  of  the  exercise  of  his  holy  fuactioii,  but 
that  maat  be  done  by  another  judicatare  |  and 
Ihevafore  it  was  oboerf/ed  by  one  of  the  eonn- 
sel,  that  wherever  issue  is  loioed  ia  the  com- 
moD  law  cooitay  whether  bishop  or  do»  the 
Court  where  sach  issue  is  depeiidiug«  must 
write  to  the  metropoUtan  to  try  it,  aocording 
to  the  bw  of  the  Church. 

Whether  ao  acft  of  parliament  can  deprire  a 
Mshop,  so  as  to  nake  the  acts  done  by  him 
nfWwards  invalid,  is  a  coqtroversy  not  proper 
at  this  time;  but  it  will  be  admitted  on  all 
Imnds,  that  an  act  of  parliament  may  restrain 
^  ^  bishop  from  the  exercise  «f  his  function 
within  any  part  of  this  kioffdom,  so  asto  make 
the  exercise  of  it  criminal  in  him,  or  in  any 
that  assists  him.  And  I  believe  if  this  Bill 
should  pass  into  a  law,  and  there  should  be  a 
'qoestiou,  whether  his  kirdship  was  afterwards 
bishop  of  Rochester  p  The  courts  of  law,  upon 
producieg  thc(act  of  parliament,  would  baitlly 
Ibink  it  necessary  to  trouble  the  metropolitan. 

His  lordship  has  been  pleased  to  say,  that 
this  is  the  first  instance  where  a  member  of 
this  House  has  been  judged  in  another. 

1  wonder  that  his  lordship,  who  is  so  great 
m  roaster  of  our  Eoglisb  constitution,  should 
liave  forgot  the  case  of  one  of  his  predecessors 
in  the  see  of  Rochester,*  in  the  reign  of 
Henry  8,  against  whom  a  Bill  was  brought  in 
the  douse  of  Commons,  io^icting  severe  pains 
nod  penalties,  which  passed  in  that  House, 
and  afterwards  received  the  approbatibn  of 
this,  and  the  royal  assent. 

They  have  closed  their  objections  to  the  Bill, 
with  a  very  pathetio  admooitwn  against  the 
consequences  of  it. 

-  They  say  the  wisest  man  cannot  foresee,  nor 
the  most  inoocent  man  declare  himaelf  safe 
firom,  the  consequences  of  thisBill. 

That  a  wise  man  should  not  be  able  to  fore- 
nee  what  will  happen  hernifter  is  not  very 
strange. 

But  he  mnst  be  a  very  wise  man  indeed,  in 
my  poor  opinion,  who  can  foresee  any  danger 
to  innocenee  Ivom  the  proceedings  upon  this 
Bin.  Your  lordships  nave  attended  wiA  the 
utmost  jpatieoce,  lor  seven  days  together,  to  the 
piMs  ror  and  agamstthis  Bill;  and  have  given 
the  person  accused  all  the  opportunities,  af- 
forded him  all  the  assistance  possible  to  make 
out  his  innocence. 

And  whoever  shall  use  this  precedent  is  a 
handle  fiir  oppression  and  injustice,  wonM  cer- 
tainly be  gmtty  of  the  ssme  oppreuion  and  in- 
iustiee  withont  this  precedent. 
^  The  next  part  of  their  deifenoe  consisted  in 

^mervatioiis  npou  the  evidence  for  the  Bill.  • 
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They  raise  great  trinmph  from  Meynon's  exn* 
minstioD,  which  they  would  represent  as  the 
foundation  of  the  whole  cham,  or  ofiered  as 
such  by  the  couosel  ftr  the  Bui, 

Bnt  if  it  was,  they  have  beea  so  far  from 
weskening,  that  they  have  added  stnnglh  to 
that  foundation. 

As  to  the  inconsistencies  in  it,  they  are  not 
Neynoe's  but  Kelly's.  As  to  the  tale  they 
have  tdU,  that  at  the  very  time  when  he  wan 
deluding  a  great  man  with  confessions,  either 
to  get  money  out  of  him,  or  to  find  an  op* 
portnnity  of  making  his  escape,  he  should  de- 
clare to  Skeene  and  toStewatxl  that  what  ha 
had  confessed  was  false;  I  say,  as  this  is  im* 
probable  in  itself;  so  it  appears  by  our  evidence 
to  be  a  mere  fiction  of  tneir  own,  without  any 
poasibility  of  beiog  true. 

It  appears  to  be  an  attempi,  by  a  pared  of 
desperate  people  engaged  in  the  same  interest, 
tn  weaken  Neynoe's  evidence,  whom  they  kM>k* 
ed  upon  as  a  netrayer  of  their  cause  and  party « 

From  tbe  evidence  of  Neynoe  they  proceed 
to  the  other  evidenee. 

And  here  they  tell  yoor  lordships  that  we 
have  supported  the  Bill  by  innuendoes,  arbitrary 
and  invioious  interpretations ;  that  when  a  wo-r 
man  is  named,  it  means  a  man';  that  two  dif- 
ferent names  signify  the  same  person ;  that 
books  of  account  and  mercantile  terms,  by  a 
new  kind  of  metftphor,  are  taken  in  an  ill  sense  a 
and  all  this  assisted  with  the  whimsies  and  con- 
jectures of  decypberers. 

These  are  pretty  sounding  expressions ;  but, 
when  considered,  are  nothing  hot  Bound. 

Is  it  an  arbitrary  interpretation,  when  a  letter 
says,  **  I  saw  Mrs.  lllington,  he  is  in  great  tri« 
bulation  for  poor  Harelequm,  hot  his  obliga- 
tions are  ^e  same,  which  he  desires  may  be 
made  known ;"  to  apply  this  to  a  msn  P  When 
two  letters  are  wrote  by  the  same  person^  bnt 
signed  by  difierent  names,  to  apply  those  two 
names  to  that  person  ? 

When  letters  give  a  caution  not  to  write  any 
more^  till  new  books  of  account  can  be  settled 
and  sent  over  by  safe  hands ; 

Because  those  who  halve  got  part  may  b/ 
the  same  means  have  got  the  whole: 

To  express  a  doubt  whether  they  have  been 
betrayed  oy  false  friends,  or  an  open  enemy : 

To  talk  of  having  wine,  but  wanting  barrels : 
ofthe  alisenceof  the  king  and  court,  as  af- 
fording a  pro]^  opportunity  of  sending  over 
and  selling  tbar  wine: 

A  man  must  have  bid  aside  his  reason,  that 
can  think  this  the  hmguage  of  persons  really 
dealing  fco  a  mercantile  way :  It  is  the  plain  and 
coiromon  cant  of  a  treasonable  correspondence,. 

They  next  object  to  tbe  unreasonaUeness  of 
applying  the  circumstances  which  relate  to 
Jones  and  lllington  to  the  bishop  of  Rochester. 

Was  nobody  else  besides  the  Bishoii  out  of 
town?  Was  be  the  only  man  that  had  the 
gout,  or  who  lost  bis  lady  at  that  time  ? 

Were  these  questions  to  be  asked  4n)^y, 
they  mij^t  be  answered,  that  there  were  other 
persons  m  the  like  eiroomstances. 
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wbich  had  not  heen  insisted  od  by  the  coaosel 
for  the  Bill,  that  he  might  answer  the  objection 
which  he  himself  should  raise. 

These  tblns^  will  seem  incredible  to  one 
who  shall  reaa  this  catalof^ue  of  complaints  in 
his  lordship's  speech ;  and  jet  these  are  some 
of  those  complaints,  which,  with  the  assist- 
ance of  a  warm  and  masterly  style,  drew  tears 
from  some  of  your  lordships'  eyes : 

Bot  when  stripped  of  tnat  false  beauty,.and 
examined  by  the  sure  and  unerring  rules  of 
reason,  appear  to  be  without  foundation  ;  and 
to  have  been  made  without  tb^  strict  regard  to 
truth,  which,  I  presume  by  some  part  of  his 
lordship's  speech,  he  would  be  thought  always 
to  have. 

From  these  complaints  his  lordship  proceeds 
to  support  some  of  the  objections  taluui  by  his 
counsel  to  the  Bill. 

.  And  one  of  the  first  objections  is  of  the 
same  nature  with  some  of  the  hardships  that 
have  been  complained  of;  that  is,  it  might  be  an 
objection,  did  it  nol  want  the  foundation  of  truth. 
.  The  objection  I  mean  is,  that  it  is  a  Bill 
U  pott  facto :  your  lordships  have  heard  a 
great  deal  said  upon  the  hardships  of  Bills 
C^postfaeip. 

We  have  been  called  upon  to  shew  against 
what  law  he  has  offended :  it  has  been  said,  if 
he  has  not  offended  agaiost  any  Uw,  will  yon 
make  a  law  in  his  case,  whicli  will  not  be  a 
law  in  the  case  of  any  other  mau  ?  Tliis  is  a 
•nrprizing  ol  jection. 

The  notion  I  afways  had  of  a  law  ex  pott 
facto  was,  where  a  fact  was  nMu|^  criminal  by 
1^  law,  which  was  not  so  at  the  time  that  ftct 
was  committed. 

^ut  is  that  the  present  case  ?  Was  it  no 
offence,  before  this  Bill  was  brought  in,  to  cor- 
respond with  the  Ftetender  and  his  agents,  in 
order  to  subvert  our  iMustitution  ? 

Are  we  to  be  called  upon  to  shew  againat 
what  law  this  is  an  offence  ? 

Or  n>  have  a  complaint  made,  that  in  punish- 
ing A  roan  for  such  an  offence,  you  are  making 
m  law  in  his  caae,  that  will  not  be  a  law  in  the 
4MMe  of  any  other  person? 
.  I  hope  it  will  he  a  lawin  the  case  of  every 
man  that  equally  deserves  it 

But  his  lordship  is  sensible  of  this  answer, 
Spd  therefore  gives  it  a  Tery  artful  turn,  by 
appi  viog  it,  not  to  the  fact,  but  to  the  evidence. 
His  lordship  seems  to  argue,  that  accumulative 
.evidence  is  as  unreasonable  as  accumulative 
treason ;  and  objects  that  proofs  which  com* 
mnnicate  light  and  strength  to  each  other, 
have  only  the  formality,  without  the  force  of 
evidence. 

This  objection  is  destructive  of  all  proof  that 
is^ot  mathematical ;  for  all  other  proof  must 
«ecessanly  be  what  he  calls  accumulative. 

That  is,  it  consists  of  a  varietv  of  fkds  and 
circumstances  laid  together,  sufficient  to  in- 
duce a  belief,  which  aiiy  of  them  singly  wouM 
not  do.  This  is  the  very  principle  upon  which 
the  trial  of  every.matter  of  fact,  not  capable 
•f  a  demoiistcatioji,  does  and  must  (ifooeed. 


Your  lordships,  in  the  neact  place,  havelManl 
a  string  of  objections  that  have  been  repeated 
against  each  of  the  Bills. 

That  a  subject  of  England  ought  to  he  tried 
according  to  the  laws  of  England  and  Magna 
Cbartat 

To  be  convicted  by  legal  evidence : 

And  that  distinction  between  legal  and  -par* 
liamentary  evidence  is  absurd. 
.    All  these  positions  I  agree  to; 

But  at  the  same  time  1  must  affirm,  that  thit 
is  a  trial  agreeable  to  the  laws  of  Enghmd  aa4 
Magna  Charta ;  and  that  a  proceeding  of  this 
nature  is  as  necessary  a  part  of  our  constku* 
tion,  as  the  establishment  of  the  ordinary 
courts  in  Westminster- hall. 

The  difference  between  parliamentary  an4 
legal  evidence,  taken  in  the  general  sense  of 
the  word,  legal,  is  improper. 

And  I  affirm  the  evidence,  which  has  heeii 
offered  in  support  of  this  Bill,  is  legal  evi- 
dence. 

What  is  legal  eviilence,  depends  upon  tlM 
nature  of  the  enquiry,  and  the  jodicaUire  bn* 
fore  which  the  enquiry  is  niade. 

Depositions  in  writing  are  not  l«gal  endeaoa 
in  a  court  of  law,  but  wey  are  le^  evidenet 
in  a  court  of  e^ity. 

Uoon  an  indictment  for  felony,  or  any  othet 
misdemeanor,  one  aingle  positive  witness,  or 
circumstanosa  only  without  any  positive  wit* 
ness  to  the  ftct,  is  legal  evidence. 

Bot  upon  an  indictment  for  treason,  the  law 
reqoirmg  two  witnesses  in  the  courts  below^ 
one  witness,  or  circumstances,  is  not  legal 
evidence. 

In  parliamentary  enquiries,  which  are  ez- 
oepted  out  of  that  act  and  not  restramed  bv 
any  other,  every  thing  is  legal  evidence  which 
may  properly  tend  to  a  discovery  of  the  truth* 

f  cannot  think  myself  at  liberty  at  this  time 
of  day,  to  mention  what  fell  from  the  other 
aide,  against  the  power  of  the  parliament  in 
general,  and  the  rather,  because  the  next  okn 
jection  which  they  relied  upon  was  introdnoed 
with  an  admission  of  that  power. 

But  they  say  it  ought  never  to  be  ezercise4 
but  in  cases  of  necessity ;  and  instance  parti« 
colarly  in  the  Bill  amnst  the  South-Sea  dt« 
rectors,  as  a  case  of  that  nature.  Is  them 
any  comparison  between  the  offence  of  those 
men,  and  of  one  who  has  endeavoured  to  sub- 
vert our  whole  constitution,  to  destroy  oar  re* 
ligion,  our  liberty,  and  every  thing  that  is  wsl^ 
luable  ? 

When  we  reflect  that  these  endeavours  have 
been  consttnlly  carrying  on  ever  since  the 
h^jfy  establishment  of  the  Plrolestant  Sao- 
cession; 

That  the  many  discoveries  of  their  plots,  the 
many  examples  of  public  justice,  haveliad  no 
other  effect,  than  to  make  them  more  subtle 
and  cunning  how  to  avoid  the  common  IbmK 
of  the  law : 

These  reflectiona  shew  the  necessity  of  sq4^ 
a  proceeding,  to  coevniee  the  woiM,  aceordieg 
to  your  hvwipa'  Beport»  that  pa  artifice  nadl 
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iliigaiit  ^on't  letieo  Uie  danger  to  the  paUic* 
nor  mitiflrftte  the  guilt  of  the  offender,  ao  nei- 
ther ought  they  to  proteet  biia  ivom  punoh- 
meot 

The  next  ohjeotion  wee  eddresied  chiefly  to 
one  j^urt  of  your  lordshSpe,  who  were  tidd  that 
no  civil  power  open  earth  oonid  deprire  a 
hishop  of  the  exeroiae  of  hit  holy  function,  but 
that  moat  be  done  by  another  judicature  |  and 
Iherefora  it  was  obaerf/ed  bj^  one  of  the  eonn- 
ael,  that  wherever  unoe  ia  loioed  in  theeom- 
monlaw  comtay  whether  biahop  or  no,  the 
GonrI  where  each  iaaue  ia  depending,  most 
write  to  the  metropolitan  to  try  it,  according 
to  the  law  of  the  Church. 

Whether  ao  act  of  pariiament  can  deprive  a 
biahop,  so  as  to  make  the  acts  done  by  him 
•fWwards  invalid,  is  a  coqtroversy  not  proper 
at  thia  time;  but  it  will  he  admitted  on  all 
Imnds,  that  an  act  of  pariiament  may  restraiii 
^  bishop  from  the  exercise  «f  his  fanctioo 
witbin  any  part  of  this  kingdom,  so  as  to  make 
the  exercise  of  it  criminal  in  him,  or  in  any 
that  assists  him.  And  I  believe  if  this  Bui 
should  pass  into  a  law,  and  there  shonld  be  a 
'questioD,  whether  his  kvdship  was  afterwards 
biahop  of  Rochester  p  The  courts  of  law,  upon 
prodocieg  the|act  of  parliament,  would  haraly 
Ibiok  it  necessary  to  trouble  the  metropolitan. 

Hia  lordship  has  been  pleased  to  say,  that 
this  is  the  first  instance  where  a  member  of 
this  House  has  been  judged  in  another. 

1  wonder  that  bis  lordship,  who  is  so  great 
m  roaster  of  our  English  constitution,  should 
liave  forgot  the  case  of  one  of  bis  predecessors 
io  the  see  of  Rochester,*  in  the  reign  of 
Henry  8,  against  whom  a  Bill  was  brought  in 
the  douse  oi' Commons,  inflicting  severe  pains 
nnd  penalties,  which  passed  in  that  House, 
and  afterwards  received  the  approbatidn  of 
this,  and  the  royal  assent. 

They  have  closed  their  objections  to  the  Bill, 
with  a  very  pathetio  admonition  against  the 
consequences  of  it. 

-  They  say  the  vrisest  man  cannot  foresee,  nor 
the  most  innocent  man  declare  hioMelf  safe 
firom,  the  consequences  of  thisBiH. 

That  a  nise  man  shonld  not  be  able  to  fore- 
•ee  what  will  happen  hereafter  is  not  very 
strange. 

Bat  he  must  be  a  very  wise  man  indeed,  io 
my  poor  opinion,  who  can  foresee  any  danger 
to  innocence  from  the  proceedings  upon  this 
Bin.  Your  lordships  nave  attended  wtdi  the 
utmost  natience,  for  seven  days  together,  to  the 
proofs  ror  and  agamstthis  Bill ;  and  havegiren 
the  person  aocnsed  all  the  opportunities,  af- 
forded him  all  the  assistance  possible  to  make 
oot  hb  innocence. 

And  whoever  shall  use  this  precedent  as  a 
bandle  for  oppression  and  injoatice,  would  oer- 
tainly  be  gmtty  of  the  same  oppressioii  and  in- 
vustiee  without  this  preeedeot. 
'  The  next  part  of  their  defence  coasisled  in 

Observations  upon  the  evidence  for  the  BiH. 

—  -it^-  ■     ■   ■'  -^ — • 
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Thejp  raise  great  triumph  fropi  Neynoe's 
mination,  wbiiib  tiiey  would  represont  as  the 
foundation  of  the  whole  cham,  pr  ofiered  as 
such  by  the  counsel  for  the  Bui. 

But  if  it  was,  they  have  been  so  far  from 
weskening,  that  they  have  added  strength  to 
that  foundation. 

As  to  the  inconsistencies  in  it,  they  are  not 
Neynoe's  but  Kelly's.  As  to  the  tale  they 
have  tokl,  that  at  tlie  very  time  when  he  waa 
delndmg  a  great  man  with  confessions,  either 
to  get  money  out  of  him,  or  to  find  an  op* 
portunity  of  making  his  escape,  heebonld  de- 
clare to  Skeene  and  to  StewattI  that  what  he 
bad  confessed  was  false ;  I  say,  as  this  is  im* 
probable  in  itself,  so  it  appears  by  our  evidence 
to  be  a  mere  fiction  of  tneir  own,  without  ao  j 
poasibility  of  bdogtrue. 

It  appears  to  be  an  attempt,  by  a  pared  of 
desperate  people  engaged  in  the  same  interest, 
tn  weaken  Neynoe's  evidence,  whom  they  look^ 
ed  upon  as  a  betrayer  of  their  cause  and  party« 

From  the  evidence  of  Neynoe  they  proceed 
to  the  other  evidence. 

And  here  they  tell  your  lordships  that  we 
have  supported  the  Bill  by  innuendoes,  arbitrary 
and  inviiTious  interpretations ;  that  when  a  wof 
man  is  named,  it  means  a  man ;  that  two  dif- 
forent  names  signify  the  same  person ;  that 
books  of  account,  and  mercantile  terms,  by  a 
new  kind  of  met|^phor,  are  taken  in  an  ill  sense : 
and  all  this  assisted  with  the  whimsies  and  con- 
jectures of  decypherers. 

These  are  pretty  sounding  expressions ;  but» 
when  considered,  are  nothing  but  Sound. 

Is  it  an  arbitrary  interpretation,  when  a  letter 
says,  *'  I  aaw  Mrs.  lllington,  he  is  in  great  tri« 
bulation  for  poor  Hareleqom,  but  his  obliga- 
tions are  the  same,  which  be  desires  may  be 
made  known ;"  to  apply  this  to  a  man  P  When 
two  letters  are  wrote  by  the  same  person^  but 
signed  by  different  names,  to  apply  those  two 
names  to  that  person  ? 

WImmi  letters  give  a  caution  not  to  write  any 
more^  till  new  books  of  accoont  can  be  settled 
and  sent  over  by  safe  hands ; 

Because  those  who  have  got  part  ma)r  hy 
the  same  means  have  got  the  whole: 

To  express  a  doubt  whether  they  have  been 
betrayed  by  false  friends,  or  an  open  enemy : 

To  talk  of  having  wine,  but  wanting  barrels : 
of  the  absence  of  the  king  and  court,  as  af- 
fording a  proper  opportunity  of  sending  over 
and  selling  their  wine: 

A  man  must  have  bid  aside  his  reason,  that 
can  think  this  the  hmguage  of  persons  really 
dealing  in  a  mercantile  way :  It  is  the  plain  and 
ctfromon  cant  of  a  treasonable  correspondence,. 

They  next  object  to  the  unreasonableness  of 
applying  the  circumstances  which  relate  to 
Jones  and  lllington  to  the  bishop  of  Rochester. 

Was  nobiidy  else  besides  the  Bishop  Odt  of 
town?  Was  be  the  only  man  that  bad  the 
gout,  or  who  lost  bis  lady  at  that  time  ? 

Were  these  questions  to  be  asked  tfngly, 
th^  mijgfbt  be  answered,  that  there  were  other 
persons  m  the  like  eircomstances. 
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But  tb«ii  the  mnstren  would  be  nothiog  to 
the  purpose. 

Tne  ouly  questioD  applicable  to  the  preteut 
case  would  be,  fa  there  no  other  person  who 
was  in  town  on  the  7th  of  May,  out  of  town  on 
the  10th  and  14th,  in  town  on  the  15th ;  whose 
wife  died  the  week  before  the  SOtb  of  April, 
he  hioDself  then  ill  of  the  ffont ;  to  whom  a 
dog  was  sent  from  France  of  the  name  of  Har- 
lequin, that  broke  its  leg,  and  was  brought  to 
Mrs.  Barnes,  by  Mr.^elly,  in  order  to  be 
cured? 

These  are  the  circumstanoei  of  Jones  and 
inington,  and  they  are  every  one  proved  true 
of  the  Inshop ,  of  'Rochester ;  and  I  believe 
your  lordships  can  hardly  think  they  are  so  of 
any  other  person. 

They  said  they  should  fidsify  several  of  these 
fiicts  ;  but  they  have  only  said  it. 

In  the  papers  they  have  produced  from  the 
surgeon  concerning  the  dcg,  he  contradicls 
himself. 

In  the  first  he  says,  he  ^ve  Mr.  Kelly 
m  dog  for  his  own  use»  to  &poBe  of  as  lie 
pleased; 

In  the  second  he  says,  he  ga?e  it  for  Mrs. 
Barnes, 

^  But  Mrs.  Barnes  tells  you,  that  the  dog  de- 
signed for  the  Bishop  was  in  her  custody,  when 
the  other  given  by  the  surgeon  was  expected 
pver. 

Their  attempt  to  disprove  the  drcumstanoea 
of  being  in  town,  has  met  with  as  little  success. 

In  a  letter  of  the  7th  of  May,  it  is  said  Mr. 
lUingtoo  is  come  to  town  for  a  day  only. 
.   We  shewed  that  the  Bishop  was  in  town  upon 
that  day;  they  answer  us  by  saying,  he  steid 
in  town  two  days  after. 

Does  this  disprove  his  being  in  town  upon 
the  seventh  ?  or  does  it  weaken  the  proof  of 
his  being  then  in  town,  because  he  altered  his 
mind,  and  staid  two  days  longer  than  perhaps 
be  at  first  intended? 

This  is  the  only  attempt  they  made  to  dis* 

5 rove  any  of  the  circumstances  relating  to  Mr. 
ones  and  lUington.  As  to  the  other  instances 
which  they  prelend  to  disprove,  they  relate  to 
Weston  and  ttig,  and  were  not  mentioned  by 
the  counsel  for  the  Bill. 

They  next  object  to  the  method  of  proving 
the  similitude  of  hands,  and  observe,  that  the 
original  letter  proved  to  be  Mr.  Kelly's,  and  the 
three  letters  applied  to  the  bishop  of  Rochester, 
are  dated  at  four  montha  distance ;  and  how  is 
it  possible,  that  the  clerks  of  the  post-office 
should  be  able  to  swear  open  their  memories 
that  they  are  of  the  same  band- writiiw  ? 

This  is  not  a  fair  representation  oi  the  evi- 
dence :  For  the  clerks  told  your  lordships  that 
there  was  not  any  one  post  ooring  all  that  time, 
which  did  not  bring  some  letter  in  the  same 
band,  all  which  they  copied,  and  had  by  that 
means  contracted  a  perfect  idea  of  the  hand ; 
so  that  they  did  not  swear  firom  memory,  but 
from  a  knowledge  gained  by  experience,  and 
nvmy  constant  repeated  observations  upon  the 
Sfune  hand. 


There  have  been  some  other  ebfeetkmt  made 
that  are  scarce  worth  taking  notioeof. 

It  is  said  Mrs.  Illingtonis  in  great  tribntotion 
for  poor  Harlequin,  which  Kelly  could  never 
say  of  the  bishop  of  Rochester. 

Surely  there  ts  nothing  in  this ; 

It  is  an  expresshin  that  might  be  used  of  a 
man  of  the  gtavest  character  in  a  letter  of  this 
sort,  to  the  author  of  such  a  present. 

Mrs.  lUington  is  mentioned  eleven  davs- 
after  the  Bishop's  lady  was  dead.  This  is  the 
instance  where  it  is  said  Mrs.  Illington  is  in 
great  tribohUkm  for  poor  Hariequin,  but  his 
obligation  is  the  same,  which  he  desires  may 
be  made  known. 

That  Jones  is  mentioned  is  other  cyphers 
for  other  persons,  as  in  one  for  the  duke  of 
Norfolk,  in  Plunkett's  for  a  different  person. 

But  does  it  therefore  foUow  that  id  Kelly's 
he  cannot  mean  the  bishop  of  Roehester? 

It  certainly  does  not. 

And  they  seem  to  be  convinced  that  the  Bi' 
shop  is  too  well  described  in  this  correspon- 
dence, under  the  names  of  Jones  and  Illington, 
to  doubt  whether  he  is  meant  by  them. 

And  therefore  they  endeavour  to  give  it  ano- 
ther torn,  by  saying  this  may  he  a  malidoos 
contrivance  of  some  persons,  who  have  inform* 
ed  themselves  of  his  lordship's  motions,  and 
tbe  circumstances  of  himself  and  family :  and 
to  make  this  the  more  probable,  they  say  that 
Jones  and  Illington  are  the  only  persons  saea- 
ttoned  in  this  correspondence  of  Mr.  Kelly's, 
with  circumstances  of  this  nature. 

One  would  not  imagine  tbe  persons  who 
made  this  objection,  hM  so  often  heard  the 
letters  read. 

£.41.  It  u  said,  Here  is  laid  op  with  his 
old  distemper,  Hobbert  is  pretty  well  recovered. 

£.  45.  Mr.  Here  is  laid  up,  and  so  is  Jemi- 
son,  with  the  gout 

£.  49.  Rep.  is  said  to  be  in  the  country. 

£.  59*  Ho.  and  Den.  are  said  to  be  goos 
into  the  country. 

£.  62.  Nic.  W.  is  now  in  town,  he  is  well  u 
to  health.  . 

£.  64.  Trotter  is  said  to  be  out  of  town  the 
next  morning. 

£.  69.  Den.  is  said  to  come  to  town,  Rep« 
and  Ho.  to  be  in  the  country. 

£.  73.  C.  Saunders  is  well,  and  with  a  friend 
in  the  country. 

These  are  all  instances  where  the  same  cir^ 
cumstances  are  mentioned  of  other  persons, 
that  are  mentioned  of  Jones  and  lllingum. 

If  Jones  and  Illington  are  oldest  men- 
tioned, it  is  beotuse  he  was  the  principal  pe^o 
in  this  correspondence. 

But  this  malicious  contrivance  most  be  car- 
ried on  by  Mr.  Kdly:  for 

It  has  been  proved  that  the  letters  were 
wrote  in  his  hano,  that  the  answer*  were  ad- 
dressed according  to  his  directions ; 

That  he  received  the  letters  se  directed. 

I  believe  your  lordships  have  no  suspidon 
that  Mr.  Kelly  bore  an  iU-will  towards  th» 
Bishop : 
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I  an  rare  there  has  beeiino  proof  of  it»  nor 
•f  any  maUekNM  contrif  ance  agaiMt  him. 

BAj  my  lords,  this  is  the  common  trite  ez- 
coae  of  every  petty  offender. 

Yonr  lordshms  can  scarce  read  a  trial,  where 
tiie  ddendaot  don't  complain  that  it  is  ail  a  ma- 
JiCMMis  contrivance  of  bis  enemies. 

I  heard  this  very  thing  warmly  insisted  npofi 
■•  few  terms  ago,  at  another  bar,  and  with  as 
much  proof,  by  a  person  concerned  in  a  part  of 
this  oons|^racy,  who  has  since  been  attainted 
and  owned  hb  gailt. 

Bol  we  have  gene  still  fmther,  we  have 
ahewn  that  Kelly  was  an  acquaintance  of  the 
bishop  of  Rochester's. 

Wnicbis  indeed  adcnowledged,  without  any 
aaiislhctorv  account  given  ibr  what  pnrpeae  his 
lordship  sfaould  contract  sn  aequaidtanoe  with 
m  young  fiellow  that  has  deserted  his  orders, 
and  is  a  professed  non-juror. 
^  Your  (ordsbini,  I  presume,  from  the  beha- 
viour of  Mr.  Aelly,  can  hardly  be  persuaded 
that  he  had  no  iOtner  employment  under  the 
Bisbop-tban  to  fumisb  him  with  beaver  stock- 
ings, wfa^h  the  Bishop  owns  to  liave  received 
from  him  as  a  present. 

But  we  have  proved  by  the  strongest  evi- 
dence that  can  be,  by  a  letter  under  his  lord^ 
ship's  seal,  and  I  may  venture  to  say  (ftom  the 
obwrvatious  that  have  been  made  from  the  let- 
ter itself)  under  his  hand,  that  Johnson,  i.  e. 
Kdly,  is  the  person  in  whose  hand  the  Bishop 
ntnms  bis  answers.  No  account  is  given  of 
this  letter,  by  whom  it  was  wrote,  nor  to 
whom,  nor  how  it  came  among  his  lordship's 
papers. 

All  that  is  said  in  answer  to  it  is,  that  it  is 
possible  seals  may  be  counterfeited,  or  there 
may  be  several  impressions  of  the  same  seals : 
but  is  there  any  proof  of  it? 

It  appears  that  the  impression  on  the  first 
letter  was  broke  when  seized;  that  it  was 
in  the  hands  of  the  committee  of  the  House  of 
Commons  before  the  second  letter  was  taken; 
which  makes  it  impossible  to  imagine  an  im- 
pression should  be  taken  off  the  first  to  put 
upon  the  second. 

But  bis  lordship  is  pleased  to  ask,  is  it  agree- 
iiUalo  the  cunning  with  which  he  is  charged,  to 
keep  such  a  letter  bv  him  on  purpose,  as  it 
trere,  to  lumisb  his  adversaries' with  evidence  ? 

No,  my  lords,  neither  do  I  imagine  his  lord* 
ahip  knew  he  had  it  by  him. 

it  was  Ibond  amongst  his  papers,  and,  no 
doobt  of  it,  was  lefl  tl^re  mccidentally ;  and  it 
is  by  such  little  accidents  t|iat  the  most  cun- 
Jim|C  men  are  detected ;  there  is  no  dangei  of 
their  committing  greater  oversights. 

His  lordship  is  pleased  to  OTserve,  that  at 
first  the  House  of  Commons  represented  this 
letter. as  a  letter  wrote  to  biro;  but  now  it  is 
discovered  to  be  wrote  by  him :  it  is  so,  and 
arery  plainly,  and  his  lordship  may  thank  him- 
aelf  for  the  discovery  ;  and  the  not  discovering 
It  soeuer  is  surely  no  objection  to  the  troth  of 
it  when  discovered^ 

it  may.  be  urged^  and  has  kmm  iasioualad, 
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that  if  If  r.  Johnson  is  the  person  in  whose 
hand  the  Bishop  returns  his  answers,  yet  how 
docs  it.  appear  that  these  particular  letters 
which  are  applied  to  the  Bishop,  were  wrote  bjr 
his  directions  ? 

If  it  appears  that  Johnson  is  the  person  iik 
whose  hand  he  writes,  and  that  these  letters 
are  of  the  hand-writing  of  Johnson,  signed  by 
that  name,  which  denotes  the  Bishop  in  the 
correspondence,  this  will  be  thought  a  rea- 
sonable proof  that  they  were  wrote  with  his 
privity. 

But  they  said  thev  should  prove  it  impossi- 
ble that  these  three  letters  should  be  wrote  with 
the  privity  of  the  Bishop ;  for  they  bear  date 
the  SOth  of  April,  whems  the  Bishop  came  td 
town  the  tltb,  went  to  Bromley  the  IStb,  and 
within  two  or  three  days  after  was  taken  so  ill 
with  the^goot,  that  he  had  neither  the  use  of 
his  hands  nor  feet,  and  had  a  servant  always 
attending  him,  who  will  prove  that  no  stranger 
came  near  him  all  that  time. 

If  this  had  been  made  out,  it  would  not  be  a 
proof  that  the  letters  were  not  dictated  by  him  ; 
for  both  Kelly  and  the  Bishop  were  m  town 
upon  the  lith  and  Iftb,  and  the  Bishop  wat 
not  confined  at  Bromley  upon  the  ISth  and 
14th,  when  Mr.  Kelly  was  out  of  town,  and 
probably  at  Bromley.  And  though  the  letters 
bear  date  upon  the  20th  of  April,  yet  it  is  not 
to  be  ima^ned,  that  they  were  wrote  upon  that 
day ;  tor  it  requires  a  good  deal  of  time  to  re- 
duce three  letters  into  cyphers :  and  the  me* 
thod  generally  used,  where  letters  are  to  be 
sent  in  cyphers,  is  to  write  them  in  common 
band  first,  and  then  reduce  them  to  cyphers 
after :  so  that  it  is  probable  the  substance  of 
these  letters  was  dictated  many  days  befi>re 
they  were  perfocted  and  sent. 

But  the  evidence  given  by  the  Bishop's  ser« 
▼ants  is  not  to  be  regarded. 

The  first  servant,  vrhen  he  had  sworn  what 
he  thought  was  material  for  the  Bishop,  being 
pressed  by  a  noble  lord  with  a  question  relating 
to  the  letter  directed  to  Dubois,  refused  to  give 
any  answer,  till  the  Bishop  publicly  gave  him 
leave;  though  he  was  sworn  to  speak  the 
whole  troth :  which  shews  too  great  an  attache 
ment  to  his  master's  interest  to  deserve  much 
credit. 

He  and  the  second  witness  did  ajmit,  that 
the  apothecary,  or  the  minister  of  the  parish, 
might  be  with  the  Bishop  withont  their  anow- 
le^ ;  and  if  so,  why  not  Mr.  Kelly,  whose 
visits  required  more  secrecy  than  either  of  the 
others  ? 

■And  I  must  here  observe,  that  what  the  re- 
verend prelate  insisted  upon,  to  add  credit  tt 
the  evi<hNice  of  these  witnesses,  is  the  greatest 
objection  to  their  testimony  imaginable. 

They  tell  your  lordships^  that  though  they 
were  with  the  Bishop  in  the  Tower,  yet  he 
never  once  spoke  to  them  concerning  the  mat- 
ter they  had  given  in  evidence,  till  they  them* 
selves  recollected  it  upon  reading  the  Report ; 
and  finding  that  the  Bishop  was  charged  with' 
baing  the  author  qf  thtee  lettera,  dated  the  SOtlf 
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of  April,  ibey  imnedifttely.  recollect  that  the 
Biafaop  was  ill  at  that  time,  aod  thej  oonstaotly 
abou^  hiioQ.  This  seems  to  be  a  slory  scarce 
ei^edible. 

That  the  Bishop  himself,  who  was  so  nearly 
coocerned,  should  not,  a|i0D  readiog  the  Report, 
recollect  the  circumstances  he  was  under  at  the 
time  wlien  those  letters  bore  date,  if  the  truth 
was. as  they  would  represent  it,  bat  that  the 
servants  should  first  recollect  this,  and  suggest 
it  to  their  mjft^ter. 

Or  if  the  Bishop  did  recollect  it,  it  is  strange 
be  should  not  mention  it  to  those  servants^  who 
were  present  with  him  in  the  Tower,  aod  tlie 
only  persons,  who,  as  they  say,  were  capable 
of  clearing  his  innocence. 

This  had  been' very  aatural,  and  proper  under 
his  circumstances:  aod  bis  not  splicing  to 
them  first,  could  hardly  proceed  from  an  on- 
reasonable  scruple, Jest  he  should  be  suspected 
of  laying  a  biass  upon  them ;  since  his  lord- 
ship has,  after  be  knew  they  were  to  be  wit- 
nesses, given  each  of  them  a  pUce  under  him 
as  dean  of  Westminster. 

The  rest  of  the  senrants  that  were  called, 
though  they  contradict,  the  first,  by  admitting 
that  two  otner  gentlemen  were  at  the  Bishop's 
at  Bromley,  during  the  time  jn  question  ;*  yet 
they  plaioly  shew  a  greater  regard  for  their 
master's  interest,  than  for  truth  :  for  though 
one  of  them  was  but  the  helper  in  the  stable,  and 
another  the  nurse  that  attended  his  lady  in  her 
illness,  yet  they  take  upon  them  to  swear,  that 
they  verily  believe  no  stranger  could  be  with 
their  mastor  in  private  but  they  should  have 
known  of  it,  and  that  they  never  knew  of  Mr. 
Kelly's  being  there. 

Every  body's  observation  must  suggest  to 
them  that  such  a  belief  most  be  without  foun- 
dation. 

The  next  argnmentB  used  on  behalf  of  the 
reverend  prelate  at  the  bar,  were  raised  from 
bis  unambitious,  resigned  temper  of  mind,  and 
from  the  style  of  the  letters  laid  to  his  chaigie, 
that  it  is  not  probable  he  should  use  so  indeoent 
an  expression  of  persons  he  was  concerned 
iHth,  as  to  call  them  pretending^  unsupported 
people. 

What  weight  there  is  in  these  arguments,  I 
must  submit  to  your  lordships,  who  are  much 
better  acouainted  with  his  temper  and  stile  than 
i  can  pretend  to  be. 

The  last  thing  pressed  by  the  reverend  pre- 
late, is  a  solemn  protestation,  I  cannot  say  of 
ifiiiooence,  because  it  seinns  to  me  to  be  con- 
ceived in  such  terms  as  not  to  contradict  any 
part  of  the  charge  insisted  upon  by  the  comisel 
«)r  the  Bill : 

.  It  is  chiefly  calculated  to  answer  some  parti- 
cular circumstances  of  times,  without  any  de- 
aial  of  the  general  chai^ge,<or  the  least  dedara- 
tion  of  affection  or  loyiUty  towards  his  present 
DMuesty. 

But  if  his  protestations  amounted  to  a  direct 
and  positive  denial  of  the  cbailge,  they  oiwfat 
not  to  have  any  weight  with  jroor  lordsfaipsi 
9if»,9fi  thisis  a  defenoe  e^nally  in  tbo  jpoirer  or 


the  moat  {pilty  as  well  as  the  ianoeent:  a 
little  proof  is  b^ter  than  many  protestations. 

And  I  cannot  helo  observing  upon  this  head, 
and  I  hope  liis  lordship  won't  impute  this  ob- 
servation to  ill- nature,  but  a  sense  of  my  dntj, 
which  obliges  me  to  mdie  all  proper  observa- 
tions, that  It  appears  his  lordship  has  notsd- 
ways  that  strict  regard  to  tniOi,  whidi  be 
onght  to  have,  by  &e  papers  takctt  upon  his 
servant  at  the  Tower. 

The  nature  of  the  ponishment  baa  been  mneh 
talked  of  in  tlie  course  of  these  proceedings, 
and  ^eat  buaentations  oNde  upon  it,  but  sore- 
ly without  any  reason. 

For  this  argument  supposes  the  party  guiltv 
of  the  charge,  or  else  it  is  ridicuknis  to  dgea 
to  the  severity  of  the  punishment. 

And,  I  Dsay  venture  to  affirm,  this  is  the 
mildest  poolsbmenl  that  ever  was  inflicted  ftf 
such  an  ofiVnce. 

Bis  life  is  not  touched  ;  his  liberty  nor  pro- 
perty aflected  ;  be  is  only  expelled  the  society 
whose  government  he  disapproves,  and  Imtf  ea^- 
d^avoured  to  anbrert ;  and  is  depriifed  of  the 
public  employment  which  that  government ba^ 
intrusted  him  with :  the  enjoyment  of  bis  life, 
bis  private  estate,  and  bis  hberty,  jander  any 
other  government  that  may  be  asare  agreeable, 
is  allowed  bim^ 

This  is  scarce  to  be  called  a  pwisbment,'- 
being  nothing  more  than  what  was  afasokrtely 
necessary  for  the  public  aecority. 

The  Commons  of  Great  Britain  have' done 
their  part  towards  providing  tbts  security,  and  I 
dqgk*i  doubt  but  it  will  meet  with  the  concur-* 
rence  of  your  16rdshi|is. 

Then  the  Bishop  being  asked  whether  be 
bad  any  thing  farther  to  offer,  declared  that  hsr 
had  not4 

May  15th.  The  BiU  was  read  a  third  time. 
And,  after  long  debate,  / 

The  question  was  put,  <'  Whether  this  BiU 
shall  pass  ?"  It  was  resoWed  in  the  affirma- 
tive. 

"  Dissentient. 

"  1st.  Bteanae  the  ol^jection  which  w» 
thought  lay  againat  the  Bills  of  Plunkett  anrf 
Kelly,  <  That  the  Commons  were  thereby  io 
effect  let  into  an  equal  share  of  judicature  wiclr 
the  Lordit,'  does  hold  stronger,  as  we  appre* 
bend,  against  the  present  Bill ;  since,  by  meaaa 
of  it,  a  lord  of  parliament  is  in  part  tned  and 
adjudged  to  punishment  in  the  House  of  Gon- 
mons,  and  reduced  to  a  necessity,  either  of 
letting  bis  aocusation  pass  nndafended  in  that 
House,  or  of  aopearing  there,  and,  as  vre  tak* 
it,  derogating  from  hia  own  honour,  and  thal«f 
the  Lords  in  general,  by  answeringand  makingp 
his  defence  in  the  lower  House  ofnrlinnMiit. 

'*  iidly.  Because  we  are  of  opinion,  that  tiM 
Commons  would  be  very  iar  from  yieidinff  to 
the  Lorda  any  part  of  those  powers  and  pniri-> 
leges  which  are  properiy  theirs  by  the  oonstita* 
tioOy  in  any  form  or  under  any  pretext  wfaatao^ 
efor  ;  anait  tosbia  to  00  full  as  rcaampblo  lb»» 
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the  Lordi  should  be  as  tenadoiis  of  the  rights 
aod  pririlefes  which  remain  to  them^  as  the 
Commoos  are  on  tfieir  part. 

••  3dly,  We  think  this  Bill  against  a  lord  of 
parliament,  taking  its  rise  in  the  House  of 
Oommons,  ought  the  rather  not  to  have  re- 
ceifcd  any  countenance  in  this  House ;  for 
that,  as  it  appeared  to  os  by  the  printed  rotes 
of  the  Hoase  of  Commons,  that  House  had 
voted  the  Bishop  guihy  of  all  the  matters  al- 
leged against  him  in  the  Bill  before  the  Bill 
was  brooght  into  that  House,  and  consequently 
before  the  Bishop  had  any  opportunity  of  being 
beard  :  and  although  there  be  nothing  absura 
io  passti^  such  a  vote,  in  order  to  their  accusing 
l»y  an  impeachment ;  yet  it  seems  to  os  abso- 
lutely contrary  to  justice,  which  ought  to  be 
mipre/ndiced,  to  rote  any  one  ^lilty,  against 
wliom  they  design  to  proceed  m  their  legishi- 
tire  capJty,  or  in  ni!ture  of  jadg«8,  ^t« 
tbe  party  has  an  opportunity  to  be  heard,  or 
the  Bill  which  is  to  ascertmn  the  aooosatton  is 
«o  much  as  brought  in. 

**  4thly,  We  are  of  opinion,  that  no  law 
<Niglit  to  be  passed  on  purpose  to  enact,  that 
any  one  be  guilty  in  law,  and  punished  as  such, 
but  where  rach  an  eictraordinary  proceeding  is 
evidently  necessary  for  the  preservation  of  the 
state :  whereas  the  crime  offered  to  be  prored 
against  the  bishop  of  Rochester  is,  as  we  appre* 
bendy  bis  partakmg  in  a  traitorous  conspiracy 
against  the  government ;  which  cOBoipiracv,  by 
God's  blessing,  is  detected,  and,  as  we  bope, 
disappointed,  without  the  aid  of  such  a  dan- 
gerous proceeding  as  we  conceive  this  to  be. 

"  5thly,  Because  there  are  certain  known 
pnd  established  rules  of  evidence,  which  are  part 
of  the  law  of  the  land,  either  introdaced  by  acts  | 
of  parliament,  or  framed  by  reason  and  the  expe- 
rience of  ages,  adjusted  as  well  for  the  defence 
of  the  life,  liberty,  and  property  of  the  innocent 
subject,  as  the  punishment  of  the  guiltv  :  and 
therefore  these  rules  are,  or  ought  to  be,  con- 
stantly adhered  to,  in  all  courts  of  justice ;  and, 
as  we  conceive,  should  be  also  observed,  till 
altered  by  law,  in  both  Houses  of  Parliament, 
'whenever  they  try,  judge,  and  panidi  the  sub- 
ject, though  m  their  legislative  capacity :  but 
eiace  in  many  instances,  ip  this  and  the  two 
other  proceedmgs  by  Bill,  we  have  been  taught, 
by  the  opinion  of  the  House,  that  these  rules  of 
evidence  need  not  be  observed  by  the  Houses 
acting  in  their  legislative  capaoi^,  we  clearly 
itke  it  to  be  a  very  strong  objection  to  this 
manner  of  proceeding,  tha^  rules  of  law  made 
Ibr  security  of  the  subject  are  of  no  use  to  him 
ia  it ;  and  that  the  conclusion  from  hence  is 
vary  strong,  that  therefore  it  ought  not  to  be 
taken  op  but  where  clearly  necessary,  as  be- 
Ibio  affirmed ;  and  we  desire  to  explain  our- 
aelves  so  far,  upon  the  cases  of  necessity  ex- 
cepted, as  to  say  we  do  not  intend  to  include  a 
nupasii^  arising  purely  fVom  an  impossibility 
oCeonvicting  any  other  way. 

«  6thly,  If  it  be  admitted  that  traitorons 
oarrespondenoes  in  cyphers  and  cant  words 
May  to  a  degree  bo  discotuagsd  by.  this  tort  of 
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proceeding,  in  which  persons  as  vre  think  are 
convicted  on  a  more  uncertain  evidence  than 
the  known  rules  of  law  admit  of;  yet  we  are 
of  opinion,  that  convenience  will  be  much  more 
than  outweighed,  by  the  jealousy  it  must  of 
necessity,  as  we  conceive,  create  in  the  minds 
of  many  of  his  majesty's  most  faithful  subjects, 
that  their  lives,  liberties,  and  properties,  are  not 
so  safe,  after  such  repeated  examples,  as  thejr 
were  before ;  and,  by  the  natural  consequence 
of  this  apprehension,  an  abatement  of  their  zeal 
for  the  government  may  ensue,  excepting  suck 
persons  as  have  had  more  than  ordinary  oppor- 
tunities of  being  well  instructed  in  prtnciplei 
of  the  utmost  doty  and  loyalty. 

'*  rthly.  We  cannot  be  for  the  passing  tbia 
Bill,  because  the  evidence  produced  to  make 
good  the  recital  of  it,  or  that  the  lord  bishop  of 
Rochester  is  guilty  of  the  matter  he  fhereia 
stands  accused  of,  ia,  in  "^ur  opinion,  greatly 
defective  and  insufficient,  both  in  law  and  reason, 
to  prove  that  charge ;    the  evidence  consisting 
altogether,  to  the  best  of  our  observation,  in 
conjectures  arising  from  circumstances  in  the 
intercepted  letters,  or  on  a  comparison  of  hand- 
writings,  resting  on  roemorv  only ;   and  there 
being  as  wethink,  no  proof  of  the  Bishop's  know- 
ing of,  or  being  privy  ts,  any  of  the  said  oorroi- 
pondence :  and  as  to  the  prmcipal  part  of  tfao 
charge  against  the  Bishop,  and  on  which,  as  wo 
think,  all  the  rest  does  depend,  vis.  the  dictating 
thektters  of  the  80th  of  April,  1792,  which  the 
Hoase  ofJLords  seem  to  have  determined  that 
Kelty  wrote ;  we  are  of  opinion,  that  the  Bishopr 
has,  in  his  defence,  very  clearly  and  fulljr 
proved  that  he  did  not,  nor  possibly  could,  dic- 
tate those  letters,    or  the  substance  of  any 
part  of  them,  to  Kelly,  either  on  the  day  6t 
their  date,  or  at  any  time  during  several  daVa 
next  before  or  next  aiW  the  day  of  thdr  daft, 
nor  was  in  any  capaiiity  to  write  them  himself, 
though  Ule  letters  mosi  have  been  wrote  vrithhi 
that  compass  of  time :    and  we  are,  on  the 
whole,  of  opinion,  'that  the  proof  and  probability 
of  the  lord  bishop  of  Rochester's  innocence,  m 
the  matteib  lie  stood  charged  with,  were  much 
stronger  than  ^dse  of  his  gnilt.^Strafford, 
Scarsdale,  Denbigh,  Bruce,  8alisbutT» 
Northampton,  Bfon^oy,  Poulett,  Fran. 
Cestriens',  Dartmouth,  Cardigan,  Litch- 
fSekl,    Anglesey,    Craven,    Aylesfbrd, 
Foley,  Hay,  Ashbumham,  Trevor,  Os- 
borne,   Bathurst,    TJxbridge,  Weston, 
Gower,  Compton,  Blasliam,  Arundelly 
Exeter,  Gnildford,  Berkeley  of  Strat- 
ton,    Willonghby    Broke,    Middleton, 
Pomfret,  Cowper,    Hereford,  Brookft» 
Stawell,  Bingley,  Oxford  and  Mortimer.'' 

'<  I  dissent  for  the  6th  and  7th  reasons  of 
the  aforegoing  protestation^  and  for  the  follow- 
ing reasons : 

'<  1st,  Because  this  extraordinary  method 
oT proceeding,  by  Bills  of  this  natare,  against 
persons  who  do  not  withdraw  from  iustice,  but 
are  willing  to  undergo  a  legal  trial,  ought,  in 
my  opinion,  to  be  supported  by  clear  and  con* 
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TiDciDg  eridcnce ;  and,  I  apprehend,  tbe^e  has 
heen  nothing  offercti  to  support  the  allegations 
■et  forth  in  the  preamble  of  the  Bill  to  inflict 
pains  and  penalties  on  Francis  lonl  bishop  of 
Kochester,  but  what  depends  on  decypbered 
letters,  forced  constructions,  and  improbable 
innuendoes. 

<*  3illy,  I  conceire  that  the  examination  of 
Philip  ^feynoe,  taken  before  the  lords  of  the 
council,  not  sworn  to,  nor  signed,  which  ap- 
pears to  me  to  be  the  foundation  on  which  tne 
charge  against  the  bishop  of  Rochester  is  built, 
has  Deen,  in  my  apprehension,  sufficiently 
proved  by  the  positive  oaths  of  three  persons, 
two  of  which  have  been  for  several  months  in 
separate  custodies,  confirmed  by  other  circam- 
stances,  to  have  been  a  false  and  malicious  con- 
trivance of  the  said  Neynoe,  to  save  himself 
from  the  hands  of  justice,  and  to  work  the  de- 
struction of  the  bishtp  of  Rochester. 
.  "  adiy,  1  do  not  apprehend  that  the  letters 
of  the  20th  of  April,  which  are  suggested  to  be 
wrote  by  'George  Kelly  alias  Johnson,  and 
dictated  by  the  Bishop,  have  been  siifficiently 
proved  to  be  the  band-  writing  of  the  said  Kelly ; 
out,  on  the  contrary,  it  appears,  to  the  best  of 
my  judgment,  that  the  letter  of  the  SOtli  of 
August  (stopped  at  the  post-office,.  «nd  from 
which  the  elerks  of  the  post-office,  on  their 
memory  only,  swear  they  believe  the  said  let* 
ters  of  the  SOlh  of  April  to  be  the  same  band- 
writing,  though  they  never  compared  two  eri- 
final  letters  together,  during  all  that  time)  has 
been  proved  by  three  credime  witnesses,  con- 
cnrriug  in  every  circumslaoce  of  their  testi- 
mony, and  well  acquainted  with  the  hand- 
writing of  the  said  Kelly,  not  to  be  his  hand- 
writing; and  I  conceive,  that  the  difference 
th^  have  observed  in  the  hand  of  the  said 
Kelly,  upon  which  thev  ground  their  Opinions, 
,  is  sufficiently  supported,  by  com^ariag  the  said 


9  Geo.  1,  c.  17. 

An  Act  to  inflict  Pains  and  Penalties 
ON  Francis  Lord  Bishop  of  Ro* 

CHESTER. 

"  Whereas  in  the  years  1721  and  17^9,  m 
detestable  and  horritf  conspiracy  was  formecl 
and  carried  on  bjr  divers  traitors  for  invading' 
your  majesty's  kingdoms  with  foreign  forces, 
for  raising  an  insurrection  and  rebeOioo  agpaisst 
your  rosjesty,  for  seizing  the  Tower  and  city 
of  London,  atid  for  laying  violent  hands  upoa 
your  majesty's  most  sacred  person*  and  upon 
bis  royal  highness  the  prince  of  Wales,  in  or- 
der to  subvert  our  present  happy  establishment 
in  church  and  stale,  by  placing  a  popish  Pre- 
tender 00  your  throne :  and  whereas  for  the 
better  concealing  and  effecting  the  said  con- 
spiracy, divers  treasonable  correspoodeDcies 
were,  within  the  time  aforesaid,  carried  on  by 
letters  written  in  cyphers,  cant  words,  and 
fictitious  names ;  which  conspiracy,  had  it  not 
been  disappointed  by  the  goodness  of  Almighty 
God,  woirid  have  deprived  your  majesty's  kitog- 
doms  of  tlie  enjoyment  of  their  religion,  laws, 
and  liberties,  involved  them  in  blood  and  roiw, 
and  subjected  your  people  to  the  bondage  and 
oppression  of  Romish  superstition  and  arbitrary 
po%rer :  for  which  execrable  treason  Christo- 
pher Layer  hath  been  indicted,  tried,  oonricted 
and  attainted.  And  whereas  Frlnds  lord  bishop 
of  Rochester,  notwithstanding  the  many  so- 
lemn assurances  by  him  given  of  his  faith  and 
allegiance  to  your  majesty,  by  taking  the  oatbs 
by.  law  appointed  to  be  taken,  instead  of  th« 
oaths '  of  allegiance  and  supremkcy ;  which 
oaths  he  had  likewise  taken  at  sundry  times, 
during  the  respective  reigns  of  their  late  ma- 
jesties king  William  and  queen  Mary,  and  of 
ner  late  mi^esty  queen  Anne;  and  notwith- 
standing he  had  frequently  abjured  the  Pre« 


letter  of  the  20th  of  August  with  .the  letters    tender,  hath,  in  direct  violation  of  his  said  re- 
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wrote  by  the  said  Kelly  to  the  lord  Townsbend 
and  Mr.  Dela&ye,  during  the  time  of  his  con^ 
finement. 

*<  4thly,  I  do  oot  apprehend  that  any  proof 
has  been  offered,  to  support  what  has  Deen  so 

,  much  insisted  on,  and  iustl;jr  esteemed  essential 
to  the  charge,  that  the  tasbop  of  Rochester 

.  dictated  theletters  of  the  20th  of  April.  But 
it  has  appeared,  I  conceive,  that  there  has  been 
no  intimacy  between  the  Bishop  and  the  said 
Kelly ;  and  the  testimony  of  the  Bishop's  ser- 
vants concurring  with  the  evidence  given  on 
that  head  by  the  persons  that  Kelly  lived  in 
the  strictest  correspondency  with,  leaves,  to 
the  best  of  mjFJudg^esft,  no  room  to  doubt  but 

'  that  the  acquaintance  between  them  was  slender 
and  public:  and  to  suggest  from  thence,  that 
the  Bishop  dictated  the  letters  of  the  20th  of 

'April,  when  it  appeared  that,  for  many  days 
before,  be  coll^d  not  possibly  see  the  said  Keify , 
is,  in  my  opinion,  repugnant  to  reason,  and 
«iqitn^y  to  justice.  Whabtom."- 


peated  oaths  and  obligations,  and  to  the  great 
scandal  of  religion,  and  his  holy  function,  lieeii 
deeply  conq^roed  in  forming,  directing,  and 
carrymg  on  the  said  wick^  and  detestabia 
conspiracy,  and  hath  been  ^  a  principal  actor 
therein,  by  traitorously  coBsulting  and  cor- 
responding with  divers  persons  to  raise  an  iii» 
surrection  and  rebellion  against  your  majesty 
within  this  kingdom,  and  to  procure  a  foreign 
force  to  invade  the  same,  in  order  to  deposn 
your  majesty,  and  place  the  Pretender  on  your 
throne ;  and  ay  traitorously  corresponding  with 
the  said  I^etender,  and  persons  employed  by 
him,  knowing  them  to  be  so  employed :  there- 
fore to  manifest  oor  just  abhorrence  of  on 
wicked  and  abominable  a  coaspiraey,  and  oor 
seal  and  tender  regard  for  the  preservation  of 
your  roajestys  person  and 'f^ovemment,  and 
of  the  Protestant  Succession  m  your  majesty  %i 
royal   family,   the  solid    foundations  of  oar 
present  happiness  and  fulure  hopes;  and  to 
the  end  ihat  no  conspirator  may,  by  any  snbde 
contrivanoe  or  practiee   whatsoever,  escape 
punishment,  and  that  ail  others  may  by  toer 
justiceof  parliaaifuthn  for  eter  hereafter  da- 
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terred  from  engngiDg;  in  any  traitorous  oonspi- 
raciea  or  atteinpU,  we  your  majeiity's  moal 
dutiful  anU  loyal  subjects,  the  Lords  spiritual 
and  temporal,  aod  CommoDs  io  parliament  as- 
aemhleii,  do  bambly  beseech  your  majesty, 
that  It  may  be  enacted ;  And  be  it  enacted  bv 
the  kioff's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons  in  parliament  as- 
sen^bled,  and  by  the  authority  of  tlie  same,  That 
the  said  Francis  lord  bishop  of  Rochester,  from 
and  after  the  1st  day  of  Jnne,  in  the  year  of 
our  Lord  1723,  shall  be  and  is  hereby,  to  all 
intents  and  purposes,  deprived  of  all  and  sin- 

Enlar  bis  offices,  dignities,  promotions,  and 
eoefices  ecclesiastical  whatsoever,  and  that 
the  same,  and  every  of  them,  shall  from  thence- 
forth be  actually  void»  as  if  he  were  naturally 
dead ;  and  that  the  said  Francis  lord  bishop  of 
Rochester  shall  from  thenceforth  for  ever  be 
disabled,  and  rendered  incapable  of  and  from 
taking,  holding,  or  enjoying  ^ny  office,  diff- 
oity,  promotion,  benefice,  or  employment  with- 
in this  realm,  or  any  other  bis  majesty's  domi- 
nions, and  also  of  and  from  using  or  exercising 
any  office,  function,  authority,  or  power  eccle- 
siastical or  spiritual  whatsoever,  and  shall  and 
do  suffer  perpetual  exile,  and  be  for  ever  ba- 
nished this  realm,  and  all  other  his  majesty's 
dominions,  and  shall  depart  out  of  the  same  on 
or  before  the  ll5th  day  of  June,  in  the  year  of 
our  Lord  1733;  and  that  if  the  said  Francis 
lord  bishop  of  Rochester  shall  return  into  or  be 
found  within  tliis  realm,  or  any  other  his  ma- 
jesty's dominions  at  any  time  aller  the  said 
25ih  day  of  June,  iu  tbe  vear  of  our  Lord  1723, 
be  the  said  Francis  lorn  bishop  of  Rochester, 
being  thereof  lawfully  convicted,  shall  be  ad* 
jndeed  guilty  of  felonv,  and  shall  suffer  and 
forfeit  as  in  cases  of  felooy,  without  benefit  of 
clerffy,  and  shall  be  utterly  incapable  of  any 
panfoa  from  bis  majesty,  his  heirs  or  suc- 


**  And  be  it  further  enacted  by  tbe  authority 
aforesaid,  That  all  and  every  person  gnd  per- 
sons, who  shall,  from  and  after  the  said  25th 
day  of  June,  in  the  year  of  our.  Lord  1723,  be 
aiding  or  assisting  to  tbe  return  of  the  said 
Francis  lord  bishop  of  R<ichester  into  this 
realm,  or  any  other  bis  majesty's  dominions, 
or  shall  haroour  or  conceal  him  within  the 
same,  or  any  of  them,  being  thereof  lawfully 
convicted,  sball  be  adjudged  guilty  of  felony, 
and  shall  suffer  and  forfeit  aa  in  cases  of  felony, 
without  benefit  of  clergy. 

**  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  if  any  of  tbe  subjects  of  bis 
majesty,  ^bis  heirs  or  successors,  except  such 
persons  as  sball  be  licensed  for  that  puipose  by 
bis  mi^ty,  .bis  beirs  or  succ^^ssors,  under  his 
or  their  sign  manual,  sbalJ,  from.aad  afl^r  the 
said  25th  day  of  J  one,  4a  the  year  of  our  Lord 
1783,  within  this  realm  or  without,  held,  en- 
tertain, or  keq)  anyinielligeooe  or  eorrespon- 
deuce  in  person,  or  by  Jeit«M,««aessages,  or 
otherwise,  wiib  the  said  Fraaois^ord-bi^pof 
Jlocherteri  or  with  any  jperson  for  jieaons  em- 


ployod  by  him,  knowing  sticb  peiteq  or  persons 
to  be  so  employed,  such  person  so  offendinflf, 
being  thereof  lawfully  convicted,  shall  be  ad- 
judged guilty  of  felony,  and  shall  suffer  and 
forfeit  as  in  cases  of  felony,  without  benefit  of 
clergy. 

<*  And  be  it  further  enacted,  That  if  any  of- 
fence against  thjs  act  shall  be  .committed  out  of 
this  realm,  the  same  shall  or  may  be  alleged, 
laid,  enquired  of,  and  tried  in  any  county 
within  Great  Britain." 

The  Acts  against  Plunkett,  Kelly,  and  At- 
terbury,  received  the  royal  assent  on  May  27th, 
1723,  on  which  day  the  parliament  was  pro- 
rogued. 

On  Tuesdsy  the  18th  of  Joue,  the  deprived' 
bishop  of  Rochester,  accompanied  by  bis  son- 
in  law  Mr.  Morrice  and  his  wife,  emoarked  on 
board  the  Aldborough,  qpe  of  his  majesty's 
ships  of  war,  and  on  Friday  tbe  21st,  landed  at 
Calais. 


In  the  debate,  which  took  place  upon  the 
question,  that  the  Bill  against  Atterbury  should 
pass,  Dr.  Willis  bishop  of  Salislmry  (who  in  the 
course  of  the  year  was  translated  to  Winches- 
ter) made  the  following  Speech  : 

My  lords ;  As  1  hare  sometimes  troubled 
your  lordships  with  what  I  bad  to  say  in  other 
debates,  1  believe  it  will  be  expected  that  I 
should  say  something  in  a  case  so  extraordi- 
nary as  this  is ;  and  wherein  a  brother  bishop 
is  so  nearly  concerned.  I  beg  leave  to  begin 
with  taking  notice  of  some  things  that  were 
peculiarly  addressed  to  this  bench,  both  by  the 
reverend  prelate,  and  bis  counsel,  from  tha 
bar. 

The  first  is«  that  we  would  consider  how  agree- 
able it  may  be  to  the  canons  and  discipline  of 
the  Church,  in  this  extraordinary  manner  to 
deprive  a  bishop  of  all  bis  preferments ;  and  to 
prohibit  bim  the  use  and  exercise  of  bis  .func- 
tion for  his  life. 

As  to  this  olnection,  whatever  influence  it 
may  have  abroad  among  ignorantpeople,  when 
tbe  speeches  come  to  be  printed;  yet,  as  te 
your  lordships,  who  know  our  eoostitntion  so 
well,  1  cannot  imagine  that  it  can  have  any 
weight  or  influence  at  all.  And  indeed  when  I 
consider  all  tbe  acts  -of  parliament  relating  to 
the  supremacy,  that  .have  been  made  for  near 
300  years ;  when  1  consider  the  articles  of  one 
Church,  our  canons,  abd  the  eubscriptions  that 
the  Bishop  himself  must  have  made,  and  must 
have  required  from  others,  in  tbe  exercise  of 
hb  function  as  a  bishop ;  when,  1  say,  J  con- 
sider all  these  tbingfs,  it  is  matter  ot  wonder 
to  me,  that  sucbauotiJectiQU  should  be  made^ 
either  by  a  bishop  of  the  Church  of  England, 
or  by  a  lawyer  of  the  kingdom  of  England. 

1  do4iot  indeed  retioUect  above  one  instanco 
of  a  particular  act  of  parliament  made  to  de- 
privt'O  bishofv;  which  is,  tbatof  4?i«her,  bishop 
vf  Rochester ;  who  was  so  deprived  in  the  timo 
ofUeacyO.   ^(,  as  to  general  acU  of  parlis* 
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ment,  whsrebj  both  bishops  and  presbjrters 
have  been  deprived  of  their  preferments,  we 
have  a  good  number.  Thus,  in  the  begfinntng^ 
ofqaeen  Elizabeth's  reign,  ajmost  ali  the  bi- 
shops of  England  were  so  deprived  :  and  at  the 
Bevolation,  many  were  so ;  and  all  mic^ht  have 
been  so,  if  they  had  not  complied  with  the 
terms  of  the  act  of  parliament :  and  at  the  Re- 
storation, many  hundreds  of  presbyters  were 
deprived  in  the  same  manner.  And  I  conceive 
that  it  cannot  well  be  doubted,  but  that  the 
fame  authority  which  can  make  laws  by  which 
the  whole  bench  may  be  deprived,  may  exert 
itseli'  in  a  particular  case,  if  they  have  just 
reasons  for  it. 

As  to  the  trial  of  bishops  for  any  crimes  they 
shall  be  fToil^  of,  we  are  to  consider  the  differ- 
ent nature  ofthe  crimes  of  which  they  are  ac- 
cused ;  and  the  trial  by  law  must  be  accordinjr- 
ly«  If  the  crime  be^f  an  ecclesiastical  nature, 
suoh  as  ecclesiastical  courts  can  take  cogni- 
zance of,  as  simony,  heresy,  and  the  like ;  the 
trial  regularly  must  be  by  the  archbishop  of 
the  province,  taking  to  'his  assistance  some  of 
his  suffragan  bishops.*  But  even  in  this  case, 
if  either  the  archbishop  shall,  upon  com« 
plaint,  neglect  to  try  him ;  or,  if  upon  trial  he 
shall  acquit  and  absolve  him,  the  accuser  may 
appeal  to  the  king  in  chancery :  which  court 
inay  appoint  a  commission  or  deleg^ates,  who 
may,  by  the  authority  ofthe  crown,  judge  him, 
deprive  him  of  his  bishopric,  prohibit  him  the 
use  of  his  function  for  his  life  (if  the  crime  de- 
serve it,)  though  he  were  before  acquitted  by 
the  archbishop.  But  if  the  crkne  be  of  a  civil 
nature,  such  as  treason  (which  is  the  case  now 
before  us,)  the  ecclesiastical  authority  has  no- 
thing  at  all  to  do  with  it ;  and  should  any  ec- 
clesiastical judge  attempt  to  meddle  with  it,  he 
would  be  jud^  to  attempt  against  thie  king's 
crown  and  dignity,  and  quickly  have  his  pro- 
ceedings stopped,  by  a  prohibition  out  of  the 
temporal  courts.  And  I  would  beg  leave  to 
obsenre  further,  that  were  this  bishop  to  be 
tried  in  the  common  course  of  law  for  the 
crimes  whereof  he  is  accused  in  this  Bill,  it 
must  be  either  by  your  lordships,  as  a  member 
of  this  House ;  or  by  the  judges  and  a  jury  in 
Westminster-hall.  I  would  not  at  present  say 
which,  because  it  would  lead  me^out  of  the 
way :  but  in  this  case,  if  either  your  lordships, 
or  the  judges  belpw,  should  pass  sentence  upon 
him  for  the  treason  of  which  he  is  here  ac- 
cused, that  sentence  would,  ipto  Jacio,  de- 
prive him  ofthe  bishopric:  it  would  also  make 
hitn  liable  to  lose  his  life;  but  it  would  not, 
ipto  facto,  take  it  away,  as  it  would  bis  bi- 
shopric :  he  might,  notwithstanding  that  sen- 
tence, live  many  years;  but  from  the  mo- 
ment of  it,  would  be  no  more  bishop  of  Ro- 
cbester.f 

*  See  the  Case  of  bishop  Watfon,  Vol.  14, 
p.  447. 

t  Under  the  doctrine  of  the  sacramental  na- 
ture of  ordination,  and  ofthe  indelible  character 
vbkk  it  has  been  hekl  to  confer,  I  soppose 
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These  things,  I  hombly  conceive,  are  aban- 
dantly  sufficient  to  answer  this  first  diflSc^lty  ; 
and  therefore  1  shall  add  no  more  but  this  one 
observation ;  that  the  way  that  is  now  taken  to 
deprive  him,  is  the  only  way  that  I  know  of, 
wherein  the  bishops  can  have  any  part  in  the 
sentence  of  deprivation. 

The  next  thing  that  was  suggested  from  the 
bar,  particularly  to  this  bench,  was,  that  we 
should  consider  well  what  we  are  doin§[,  and 
have  a  care  that  we  do  not,  by  concurring  ia 
this  Bill,  ipske  our  titles  to  our  bishopricke 
precarious. 

As  to  this  admonition,  the  answer  is  very 
easy,  that  it  becomes  us,  as  we  have  the  ho- 
nour to  have  seats  in  parliament,  to  take  carete 
do  justice ;  as,  on  the  one  side,  to  the  prisoner, 
so  on  the  other  side,  to  our  king  and  country  ; 
and  to  trust  in  God,  that  in  so  doing  we  shall 
neither  hurt  ourselves,  nor  our  successors. 
But,  so  far  as  just  judges  may  look  to  events, 
the  argument  seems  to  ine  to  lie  the  other  way  t 
for,  if  for  want  of  doiujf  justice  against  trattore 
to  king  George,  the  Pretender  should  happen 
to  prevail,  (which  God  avert!)  the  title  of  Pro* 
testant  bishops  is  like  to  be  very  precarioue 
indeed. 

As  to  the  power  of  parliament  to  pass  Bills 
of  this  kind,  the  parliament  always  bad  it,  has 
frequently  exercised  it,  and  always  must  have 
it ;  it  being  essential  to  the  very  being  of  the 
supreme  power.    The  lives   and  liberties  of 

that  in  the  case  stated,  Atterbury  would  have 
remained  a  bishop  though  without  a  see. 

Though  the  Romish  Church  holds  that  there 
are  seven  orders,  viz.  presbyteri,  diaconi,  sub* 
diaconi,  acolyti,  exorcists,  lectofes,  ostiarii^ 
yet  other  opinions  have  been  maintained  by 
some  of  their  doctors.  Much  learning  has  bectt 
employed  to  investigate  not  only  what  ia  the 
number  of  orders,  but  which  they  are,  and  what 
of  them  are  sacraments.  Moreover  the  docton 
who  a^reein  consolidating  the  orders  of  bishop 
and  pnest,  yet  differ  very  nicely  in  their  dis* 
Unctions  between  the  two  classes. 

The  doctrine  of  t^  indelible  character  of  or- 
ders has  been  carried  farther  than  seems  to  be 
necessary  or  in  practice  very  useful :  vis.  to 
the  maintenance  ofthe  dogma  that  a  Christian 
priest,  legitimately  ordained,  would  remain  a 
Christian  priest,  even  thoogh  he  had  aposts* 
tised  from  Christianity ;  nay  even  while  he  was 
suffering  the  punishroenta  of  bell.  In  parlia- 
ment it  underwent  some  discossion  in  the  de* 
bates  during  the  progress  of  the  Act  (stat.  41 
Geo.  3,  c.  65)^  **•  to  remove  doubta  respectio|r 
the  eligibility  of  persons  in  Holy  Orders  to  ait 
in  the  House  of  Commons  ;'*  ancillary  to  which 
was  prepared,  by  a  committen  of  the  House  of 
Commons^  a  very  learned  Report. 

As  to  deprivation  from  benefices,  and  degra- 
dation from  orders,  see  Bnm*s  Ecclesisstical 
La#,  titles  «  ]>flgradaiioo,'  « Deprivation.'  In 
this  Collection,  see  the  Case  of  Samuel  John- 
son, vol.  li,  p.  i$69  s  and  alto  vol.  t»  p.  841» 
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every  man  io  Enj^lttid  are  sulject  to  ft:  wo4 
^ongb  the  exercise  cf  tbw  power  mey  be  dan- 
gerous to  persons  who  will  Tenture  upon  trea- 
tonsble  practices,  trustiBg'  to  tbetr  cunnifig  and 
artifice  to  skreen  them  from  the  law;  yet  I 
have  that  confidence  in  the  integrity  and  justice 
of  the  crown,  and  two  Houses  of  Parliament, 
ihat,  so  long  as  this  example  is  followed,  of 
giring  a  full  and  fair  hearing  to  the  persons 
aocosed,  innocent  men  cannot  easily  sutler; 
or,  in  all  erents,  that  if  corruption  or  tiMtion 
should  ever  so  hr  prevail,  that  there  should  be 
danger  to  innocent  persons,  it  will  be  much 
easier  to  corrupt  witnesses  or  juries,  or  to  find 
other  methods  to  destroy  them,  than  it  will  he 
to  prevail  upon  a  parliameot to  do  i(:  as  I  am 
nenuaded  tbat^in  tnia  particular  case,  had  there 
been  any  corruption,  some  other  method  would 
iMive  been  found  out,  more  efiectuatly  to  come 
at  the  person  concerned  than  this  is  hke  to  do. 

The  last  particular  that  the  Bishop  peculiarly 
addressed  to  this  bench;  was,  that  we  would 
consider  the  words  of  St.  Paul  to  Timothy  ; 
'*  gainst  an  elder  receive  not  an  accusation, 
Irat  Mbie  two  or  three  witnesses,"  1  Tim. 
eb.  6.  V.  19.*  The  sense  of  which  words  his 
lordship  understood  to  be,  That  an  accusation 
dionid  not  be  so  mach  as  received  against  an 
elder  or  presbyter,  and  nnch  less  against  a 
bishop,  bat  open  the  oaths  of  two  or  three 
witnesses. 

Jn  answer  to  this,  T  beflf  leave  to  observe, 
that  oar  translation  renders  the  words,  not, 
*  apon  the  oaths,'  but,  *  betbre  two  or  three  wit- 
nesses :'  which  seems  to  import  a  very  difierent 
aeose  from  that  bis  lordship  pats  upon  them. 
But,  not  to  eater  into  any  critical  examination 
of  the  tratb  of  our  translation,  or  what  the  real 
eense  of  the  words  is,  I  would  only  make  these 
two  short  observations :  first,  that  the  sense  the 
Bishop  pots  upon  them,  that  an  accusation 
against  a  presbyter  or  bishop,  mast  not  be  so 
BBOcb  as  received  into  court,  nut  upon  the  oaths 
of  two  or  more  jritnesses,  is  not  practised  in  the 
Choreh  of  England ;  and,  I  believe,  never  waa 
practised  in  any  Christian  Church  whatever. 

The  seoond  observation  I  would  make  is. 
That  whatever  be  the  sense  of  these  words,  it 
regards  only  the  conduct  of  a  bishop  towards 
his  presbyters ;  bat  certainly  was  never  in- 
tended to  give  ■  law  to  the  supreme  power  of 
a  kingdons  in  its  proceedings  in  cases  of  high- 
fseasoo;  against  any  subject  whatsoever. 

Bot  the  Bishop  urges  further,  that  the  Jewish 
law  did  require  at  least  two,  or  more  witnesses 
in  all  judicial  proceedings  ;  and  from  thence 
iofbrs,  that  it  onght  to  l«  so  amongst  us. 

In  answer  to  this  it  may  be  replied.  That  this 
is  a  part  of Ihe j  odicial  law  of  the  Jews,  wb  ich  was 
not  given  to  us,  and  therefore  doth  not  oblige 
us  any  more  than  the  rest  of  that  law  doth  ; 

*  Upon  the  text  cited  by  the  prisoner  had 
been  erei^  by  the  chureh  of  Rome  a  strange 
ihbric  of  jurisprudence,  in  which  was  verified 
Pope^a  sneer,  that 

**  A  saint  in  crape  is  twice  a  saint  In  lawn/' 


exeepi  wiierelhe  reason  tf  the  thing  lays  an 
obh^tioB  Dpon  us.  But,  indeed,  1  am  of  opi* 
nion,  that  that  4aw  doth  oblige  us,  so  lar  as  it 
was  intended  to  oblige  them,  and  so  far  aa  it 
can  be  adapted  to  the  infinite  variety  of  casea 
that  most  happen  in  jodioial  matters.  Thai 
law  is  very  short,  «nd  therefore  must  leave 
many  ^uestiona  that  may  be  made  about  it  nn« 
determmed :  I  shall  at  present  take  notice  of 
these  two  only,  which  may  be  material  to  our 
present  dispute;  the  first  is,  whether  the  mean* 
ing  of  it  be,  that  all  controversies  and  accosa* 
tions  whatever  must  be  determmed  by  wit- 
nesses, and  no  other  way  P  or,  whether  oponi 
supposition  that  the  matter  be  to  be  determined 
solely  by  witnesses,  and  nolts^bt  can  be  brought 
to  it  any  other  way,  that  then  the  witnesses 
most  be  at  least  two  P  The  seoond  is,  whether 
those  witnesses  mast  swear  directly  to  the  fact ; 
for  instance,  that  they  saw  such  a  man  mur- 
der another,  or  the  like?  or,  whether  it  may 
not  be  sufficient,  that  they  swear  to  such  cir* 
cumstances,  as  infer  a  atrong  and  violent  pre- 
sumption that  such  a  tact  waa  committed  by 
such  a  person  P 

These  things  are  left  undetermined  in  thai 
short  law  of  the  Jews;  but,  I  humbly  con- 
ceive, are  sufficiently  determined  by  the  na* 
tnre  of  the  thing,  and  by  the  laws  of  all  nationii, 
and  particularly  of  our  own.  It  is  true,  indeed,^ 
that  m  cases  of'^high  treason,  we  have  fi^m  poli<^ 
tical  considerations  dttermined,that  there  must 
be  two  positive  witnesses  to  yome  one  or  more 
overt  acts  of  iBe  same  treason  :  but,  as  to  all 
other  crimes,  that  <!qually  affect  the  lives  and 
estotes  of  all  the  saints  of  England,  this  is 
not  the  case ;  and  men  may  by  bw  lose  their 
lives  when  there  is  jiot  so  much  as  one  positive 
witness  to  the  fact.  1  beg  leave  to  explain 
this  in  the  words  of  my  lord  chief  justice 
Coke ;  <*  When  a  trial  is  by  witnesses,*  regu- 
lariy  the  affirmative  ought  to  be  proved  by  two 
or  three  witnesses ;  but  when  the  trial  is  by 
verdict  of  twelve  men,  there  the  judgment  is 
not  given  upon  witnesses,  or  other  kind  of  evi- 
dences, but  upon  the  verdict ;  and  upon  such 
evidence  as  is  given  to  the  jury,  they  give  their 
verdict;  and  many  times  juries,  together  with 
other  matter,  aro  much  induced  by  presump- 
tion." Aud,  indeed,  if  no  man  could  be  convicted 
of  murder,  or  robbery,  or  other  crimes  of  thst 
nature,  but  by  two  positive  witnesses  that  saw 
the  fact  done ;  notlimg  would  be  easier  or  safer 
than  the  commission  of  tliose  crimes ;  and  no 
man  cquld  have  any  security,  either  for  his 
person  or  his  estate  .'f  and  therefore,  if  in  cases 
of  high  treason  our  Uw  requires  positive  wit- 
nesses, it  is  not  from  any  moral  necessity,  or 
point  of  conscience ;  but  from  political  reaaons, 
which  must,  and  always  will  be,  subject  to  the 
judgment  of  parliamept. 

Having  now  done  with  what  was  from  the 
bar  peculiarly  applied  to  this  bench,  and  hav- 


*  See  1  Inst.  fol.  6,  b. 
^  As  to   circum!«taiitial   evidence,   see 
Case  of  James  Stewart;  a.  d.  1752,  po$t. 
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lufff  I  hope,  g[iveD  n  very  plain  answer  to  it^.i 
nov^  beg  your  laniiibips'  leave. to  prooeed  more 
directly  to  the  htil  itself,  iind  here  iiro  things 
are  necessacy  to  he  considered,  in  order  to  con- 
vince yoar  lordships,  that  it  is  a  Bill  fit  to  be 
passed:  the  first  is,  the  law^'uUiess  of  it;  the 
second  is,  the  prudence  or  e^Epedieney  of  it. 

As  to  the  lawfulness  of  it,  it  will  be  necessary 
-also  to  consider  two  things;  first,  whether 
your  manner  of  proceeding  in  this  Bill  be  law- 
ful ?  secondly,  Whether  the  Bishop  be  really 
guilty  of  the  crimes  charged  upon  him  ? 

As  to  the  manner  of  proceeding,*  many 

*  This  topic  is  with  much  ability  discussed 
by  a  friend  to  the  proceedings  against  Atter- 
bury,  in  two  letters,  signed  Philopatris,  which 
were  published  in  the  London  Journal,  May 
11th  and  18th,  1723,  among  th^  letters  of  Brt* 
tannicus. 

The  justice  and  the  expediency  of  having  re- 
course to  special  acts  of  parliament,  for  the  pu- 
nishment of  offences  previously  committed, 
ivere  much  debated  in  the  course  of  the  pro- 
ceedings against  the  earl  of  Strafibrd,  (see  his 
case,  V0I/3,  p.  1S82,)  and  against  sir  John  Fen- 
Trick  (see  his  case,  vol.  13,  p.  538.) 

The  great  fundamental  objections  to  Bills  of 
Attainder  are  referable  to  three  principles. 

1.  The  injustice,  tyranny  and  oppression  of 
er  p^t  facto  penal  enactments. 

3.  The  insecurtty  of  property,  liberty  and  life, 
under  the  union  of  the  judicial  and  legislative 
MithoritieSk 

3.  The  mischievous  tendency  of  specially 
applying  the  power  of  the  legislature,  to  the 
cases  ot  particular  individuals. 

Blackstone  is  remai;kably  brief  respecting 
Acts  of  Attainder.  He  reprobates  ex  post  facto 
laws :  and  in  his  Introduction  to  the  Commen- 
taries (sect.  2,  vol.  1,  p.  46,)  he  refers  to  what 
Cicero  says  of  the  Roman  Privilegia.  Cicero's 
language  is  very  strong:  *<  Leges  prseclarissir 
mce  de  xii  tabulis  tralatse  duse,  quarum  altera 
privilegia  tollit."  Be  Leg.  lib.  S,  sect.  19. 
*<  In  privos  homines  leges ferri  noluerunt  i id  est 
enim  privilegium,  quo  quid  estinjustius?"  Ibid. 

<<Qno  jure,  quo  more,  quo  exempio  le^m 
Dominat)m  de  capite  civis  indemnati  tuJisti? 
Vetant  leges  sacratse,  vetant  xii  tabolse,  leges 
privis"  [Blackstone  Skdopts  *  privatis ;'  Stepba- 
nus  recognizes  '  privis,']  **  hominibus  irro- 
gari!  id  est  enim  privilegium.  Nemounqoam 
tullt:  nihil  est  crudelius,  nihil  pemiciosius,  ni- 
hil quod  minus  hsec  eivitas  ferre  possit.  Pro- 
scriptionis  miserrimum  nomen  illud,  et  omnis 
acerbitas  Sullani  temporis,  c|uid  faabet,  qn(M) 
maxim^  sit  insigne  ad  memonam  crudelitatis  ? 
epioor,  pcenam  in  cives  Romanes  nominat^m 
sine  judicio  constitutam.'*  Orat  prodooio  soft, 
sect.  10, 17. 

Montesquieu  contends  for  the  separation  of 
tlie  legislative  from  the  judicial  functions :  but 
in  speaking  of  the  ostracism  of  the  ancient.i'e- 
publics^  he  yields  to  that  epigrammatic  propen- 


tilings  have  been>ol>iected :  that  it  is  by  way 
of  Bil|»  and  not  a  trial  in  the  course  ot  law ; 
that  evidence  has  been  admitted,  that  would 
not  have  been  admitted  in  any  of  our  courts  ^. 
that  these  things  are  contrary  to  the  liberty  of 
the  subject ;  that  erery  subject  has  a  right  to 
the  laws  of  his  country ;  and  that  he  has  an 
injury  done  him,  if  he  he  denied  the  benefit  of 
them.  This  I  take  to  he  the  sum  of  what  has 
been  objected  against  the  jnstice  of  your  pro* 
ceediogsln  this  Bill. 
in  antfwer  to  these  objections,  J  beg  leave  to 

sity,  which  is  one  chief  cause  of  the  extreme, 
unsatisfactonness  of  his  work. 

Archdeacon  Paley  says,  *'  The  first  maxim 
of  a  free  state  is,  that  the  laws  be  made  by  one 
set  of  men,  and  administered  by  another ;  in 
other  words,  that  the  legislative  and  judicial 
characters  he  kept  separate.'* 

And  he  proceeds : 

"This  fundamental  rule  of  civil  jurispru- 
dence is  violated  in  the  cases  of  Acts  of  At- 
tainder or  confiscation  ;  in  Bills  of  Pains  and ' 
Penalties;  and  in  all  ex potf /acf 0  laws  what- 
ever; in  which  parliament  exercises  the  double 
office  of  legislator  and  judge.  And  whoever 
either  understands  the  value  of  the  rule  itself, 
or  collects  the  histofry  o^  those  instances  in 
which  it  has  been  invaded,  will  be  induced,  I 
believe,  to  acknowledge,  that  it  would  have 
been  wiser  and  safer,  ndver  to  have  departed 
from  it.  He  will  confess,  at  least,  that  nothiogr 
but  the  most  manifest  and  immediate  peril  of 
the  commonwealth  will  justify  a  repetition  of 
these  dangerous  examples.  Ifthelawsin  be- 
ing  do  not  punish  an  ofibnder,  let  him  ffo  un- 
punished. Let  the  legislature,  admonished  of 
the  defect  of  the  laws,  provide  against  the 
commission  of  future  crimes  of  the  same  sort. 
The  escape  of  one  delinquent  can  never  produce 
so  much  harm  to  the  community,  as  may  arise 
from  the  infraction  of  a  rule,  upon  which  the 
purity  of  public  justice,  and  the  existence  of 
civil  liberty,  essentially  depend."  Principles 
of  Moral  and  Political  Philosophy,  book  6,  c.  8. 

<<  The  proper  formal  notion  of  government," 
says  bishop  Butler,  (Analogy,  part  1,  chap.  2,)- 
"  IS  the  annexing  pleasure  to  some  actions,  and 
pain  to  others,  in  our  power  to  do  or  forbear, 
and  giving  notice  of  this  appointment  belbre* 
hand  to  those  to  whom  it  concerns." 

Locke  is  strenuous  for  punctilious  'adminis« 
tration  of  the  prescribed  -rules  of  law.  See 
Treatise  on  Government,  chap.  7  and  1 1.  See, 
too.  Hooker  as  referred  to  by  him.  if  Locke- 
had  composed  his  work  alter  Fenwick's  plot, 
be  might  perhaps  have  noticed  tb€  topic  of 
Bills  of  Attainder,  and  considered  the  distin* 
guishing  circumstance  of  Fenwick's  case. 

It  may  not  be  altog|^ther  impertinent  to  men- 
tion here,  that  according  to  some,  the  kings  of 
France,  whei%  they  arbitrarily  passed  sentence 
of  imprisonment  by  lettres  de  capbet,  acted  iia 
a  J^ifilative  capaci^. 
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ooimder,  Ural,  Wherein  the  liberty  of  £bgftftiid 
consists ;  which  is  a  point  commoQly  pretty 
ranch  mistaken.  Many  people  are  apt  to  ima* 
gine,  that  the  tlifTerenee  betwixt  ns',  and  some 
of  our  Deigbbourio§^  countries,  is,  that  they  are 
oader  absolute  power,  and  we  are  not ;  where* 
an,  in  troth,  all  countries  that  are  snprene 
within  themselves,  have  eqnally  an  amblnte 
power ;  and  in  the  nature  of  the  tbinjBf  it  cannot 
possibly  be  otherwise :  no  government  can  sub- 
sist, if  there  be  not  a  power  in  it  to  changfe»  to^ 
abri^te,  to  suspend,  or  dispense  with  its  laws, 
9k  necessity  or  con^niency  shall  nequire; 
which  is  what  we  call  abnolute  power  i  and 
-therefore,  the  difference  betwixt"  one  govern* 
ment  and  another  does  not  lie  in  this,  that  one 
has  sncb  a  power  and  tlicf  other  has  not  \  but 
lies  merely  in  the  difieoenoe.  of  the  bands  in 
which  this  power  ia  phured.  Where  this  is 
placed  in  one  hand,  in  tbe  kin^,  we  call  that 
an  absolute  monarchy  :  where  this  is  not  solely 
in  the  king,  but  only  as  he  acts  in  conjunct 
tson  with  tbe  states  of  the  kingdom,  that  we 
call  a  limited  monarchy ;  and .  tue  people  that 
live  under  sqch  government,  are  called  a  free 
people  ;  because  they  live  underset  laws,  which 
eonld  not  at  first  be  made,  nor  can  afterwards 
be  altered  or  dispensed  with,  but  by  their  own 
eonseot.  However,  there  is  still  in  each  coun* 
teics,  a  power  equally  above  all  their  laws,  as 
tiiero  is  in  the  most  absolute  monarchy  in  the 
world. 

What  I  have  said  npon  this  first  liead,  will 
Hi  a  great  measure  explain  a  second  question : 
what  that  right  is,  which  the  subjects  of  this 
coantry  have  to  its  laws?  Which  is,  in  short, 
a  r^t  to  claim  the  benefit  of  them  against  the 
crown,  or  any  court  acting  under  the  crown, 
till  the  states  of  the  kiogdom  (ivhich  are  vir- 
toally  every  man  in  the  kingdom)  thiok  fit  to 
eoaaent  to  the  alteration  of  them.  The  king 
is  indeed  supreme,  but  his  power  is  only  ac- 
cording to  the  laws  in  bein^:  by  them  ne  ia 
hound  to  act,  and  if  any  of  his  officers  act  con- 
trary to  them,  what  they  do  is  null  and  void ; 
and  they  are  nunishable  for  it ;  and  the  sub- 
jects have  a  claim  of  right  against  them.  But 
if  the  king  and  his  people'think  fit  to  come  to 
a'oew  agreement  to  alter  any  such  law,  there 
ia  an  end  of  all  claim  of  rignt  in  the  subject: 
the  claim  is  taken  away  by  tneir  own  consent ; 
for,  as  I  said  before,  every  man  in  the  king-' 
dom  virtually  consents  to  what  is  done  by  an 
act  of  parliament. 

And  there  is  an  absolute  necessity  that  there 
abonld  be  such  a  power  as  this  in  every  coun- 
try ;  for  the  state  of  human  affairs  is  so 
ehaogeable,  that  it  does  not  admit  of  any  set  of 
unalterable  laws.  What  .is  good  at  one  time, 
may  be  destructive  at  another;  and  what  is 
g^eneralty  good,  may,  under  parUcuhir  circum- 
ataacea,  require  a  dispensation  by  a  proper  au- 
liiority.  And  hcre^  ^ve  me  leave  to  observe 
to  your  lordshi|>8,  the  difference  there  is  be-  ' 
twixttbe  eternal  laws  of  justice  and  mbteoos- 
«e8B,afid  all  positive  laws  whatever.  rHiatasto 
the  firsl>  we  au  made  for  them^  and  th.e  nearer 


we  do  in  all  things  conform  to  them,  ihe  atore 
nohley  and  lovely,  and  excellent  creatures  we 
are-!  but  as  to  positive  laws;  they  are  ail  made 
for  us ;  and  the  more  they  conform  to  us,  the 
dfortitliey  obviate  aM  our  wants  and  difficulties, 
tbe  more  they  answer  to  all  our  neceasitioa  the 
better  they  are.  *    - 

Asto  what  is  domphtined  of,  that  yeur  lotd- 
shipil  have  admitted  evidenoe  to  be  read  that 
would  not  have  been  admitted  in  the  coorta 
below:  I  conceive^  that  acting  in  the  capacity 
you  now  do,  yon  have  a  full  power  to  do  it, 
and  have  not  broken  any  of  the  general  mice 
of  justkse  by  it  You  have  let  in  all  tbe  light 
tbat'«you  thought  mi^ht  be  proper  to  fftve  yon 
a  full  knowledge  ot  the  matter ;  and  in  tbe 
capacity  in  which  you  now  act,  I  cannot  but 
humbly  be  of  opinion,  it  was  your  duty  to  do 
so:  but  in  forming  of  your  iudgmenta,  I  take 
for  granted,  that  your  lordships  will  distin- 
guiau,  and-  lay  no  more  weight  upon  any  thing 
than  it  deserves. 

As  to  the  rules  of  receiving  eviflence  in 
Westminster-hall,  I  conceive,  that  they  are  ne 
part  of  natural  justice,  but  only  artificial  roles 
framed  for  conveniency ;  and  bind  no  conrlSy 
but  as  they  havo  agreed  to  theroy  and  so  are 
become  the  customs  of  the  court.  That  these 
rules  are  no  part  of  natural  justice  appears 
from  hence,  tnat  even  among  ourselvee  they 
are  different  in  different  courts :  that  those  used 
in  our  courts,  are  very  different  from  those 
used  in  other  Countries :  that  they  differ  here, 
according  to  the  different  causes  or  crimes  that 
are  to  be  tried.  Nay,  they  are  so  far  from 
being  fundamental  parts  of  justice,  that  they 
must  require  a  good  deal  of  time  and  art  to 
form  them.  And  I  am  persuaded,  that  were 
a  person  of  good  natural  sense,  who  knows 
nothing  of  the  law,  asked  hisopinion,  he  would 
be  apt  to  think  it  to  be  a  part  of  natural  justice^ 
that  every  person  that  prosecuted  a  cause  in  any 
court,  should  be  at  liberty  to  produce  before 
that  court  whatever  he  thought  material  to  hia 
cause.  And  there  is  no  doubt,  hut  that  thia 
was  the  original  way  of  proceeding :  but  that 
in  process  of  time,  when  courts  came  to  hava 
a  good  deal  of  business,  and  they  found  by  ex- 
perience, that  this  way  of  laymg  every  thing 
before  them  tended  to  lengthen  causes,  (which 
was  especially  inconvenient  where  juries  are 
concerned,  who  must  end  a  cause  before  they 
part)  these  roles  were  gradually  found  out; 
which,  though  they  may  be,  for  the  reasons 
above  specified,  generally  convenient,  yet  mar 
sometimes  hinder  justice,  by  not  suffering  all 
the  li^ht  to  come  into  court,  that  may  be  ma- 
terial m  the  cause. 

Having  said  thus  mach  concerning  the 
justice  of  your  method  of  proceeding,  I  now 
come  to  consider  tho  second,  and  the  maia 
point  of  justice  to  be  regarded  in  this  Bill } 
which  is.  Whether  tho  Bishop  be  guilty,  or 
not,  of  the  treasonable  practices  charged  op^n 
him  in  it.  And  in  this  I  shall  be  the  aborter, 
because  your  lordships  have  heard  the  evidence 
oa  both  tides,  and.  aU  that  has  baoa-  said  fiwat 
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the  btr  by  boA  iMn  upon  it ;  And  bcetute 
there  are  many  noble  lords  in  the  Home,  moeb 
abler  to  lay  thinga  of  this  natore  distmctty  and 
eleariy  before  your  lordahipa  than  T  am. 

The  cause  of  Kelly  b  ae  eoRnectftI  with  that 
of  the  Bishop,  that  I  moat  bes  leave  to  speak 
a  few  words  to  the  one  before  1  proceed  to  the 
other.  As  to  Kelly;  I  Wo«M  obsenre  io  the 
tot  [ilaoof  that  one  atrang  preaiiniDtian  of  bia 
guilt  is,  that  when  he  waa  first  talcen  up,  he 
resialed  the  offieera ;  that  he  vmA  bis  sword 
and  aome  papers  that  had  been  taken  away 
from  him ;  and  was  resoluto  to  bom  those 
papers,  though  with  the  apparent  hasard  of* 
Us  own  life,  and  being  tf  uilty  of  the  murder  of 
•ne  of  the  offieera  that  had  seined  him. 

In  the  next  phwe,  it  ia  pro? ed  before  yonr 
lordships,  that  after  be  waa  taken  up,  the 
people  at  hia  lodguigs  burned  the  rest  of  his 

Kpers ;  a  plain  eviMce,  that  they  who  knew 
I  manner  of  life  and  eouTersation,  suspected 
that  he  was  guilty.  And  this  is  agreeable  to 
what  Neynee  told  the  chancellor  of  the  ex- 
chequer ;  that  there  waa  at  that  time  a  general 
burning  of  papers. 

Tbinlly,  Another  presumption  of  his  guilt, 
is,  thait  when  he  was  taken  up  the  second  time, 
he  Offered  sereral  sums  of  money  to  the  people 
cf  the  haaae  where  be  was  in  custody,  to  suffer 
him  to  escape,  as  appears  from  their  oatha  at 
the  bar.  These  things  J  mention,  not  as  foil 
proofs  of  his  guilt,  but  as  strong  presumptions, 
that  make  every  thing  else  tnat  ia  sworn 
against  him  very  credible. 

The.  chief  evidences  of  his  guilt,  are,  a 
great  noinber  of  intercepted  letters,  both  from 
him,  and  to  bim,  containing  treasonable  matters. 
Those  from  him,  are  bjr  several  witnesses 
proved  to  be  his  hand-writing,  particularly  by 
the  officers  of  the  post-office,  who  took  tbem 
and  transcribed  them.  And  as  to  those  to  liira, 
several  witnesses  have  proved  that  he  gave 
orders  at  several  public  houses  to  take  tbem  in, 
when  they  came  from  the  post,  that  he  him* 
self  recetved  them  from  thence,  opened,  and 
read  them :  and  it  is  also  further  proved,  that 
answers  were  returned  to  them  in  his  own 
hand-writing.  These  things  altO{{ether,  I  take 
to  be  such  plain  and  strong  evidences  of  his 
guilt,  that  L  shall  trouble  your  lordships  no 
farther  about  bim. 

As  to  the  person  concenied  in  this  Bill, 
though  it  be  a  great  trouble  to  me,  to  think 
that  any  bishop  of  this  Church  should  be  guilty 
of  so  foul  a  criioe  as  that  objected  to  him ;  yet 
I  cannot  but  be  of  opinion,  that  if  he  be  really 
{guilty,  the  interest  of  our  Church,  as  well  as 
justice  to  our  king  and  country,  do  require, 
that  he  should  be  convksted  and  punished.  And 
indeedi  I  cannot  but  be  humbly  of  opinion,  that 
whoever  believes  Kelly  to  be  guilty,  must  be* 
lieve  the  Bishop  to  be  g'uilly  too. 

1  shall  not  insist  upon  what  is  commonly 
called  hear-^y  evidence,  though  there  be  a 
great  deal  of  it  against  the  Bishop  \  only  must 
Vbaerve,  that  the  conduct  of  a  Protestant 
bishop  mutt  have  been  very  odd  and  onac- 


CDuiitable,  if  he  be  innocent,  that  an  manjp  in* 
cobitea  ^as  have  done  in  thia  case)  shonld  de* 
dare,  tnat  they  not  only  esteemed  him  to  be. 
in  the  plot,  but  to  be  the  chief  conductor  of  it« 
It  is,  however,  fit:  to  say  something  ante  the 
case  of  Neynoe ;  because  the  Bishop  and  bia 
counsel  have  taken  up  so  much  of  your  lord-, 
ships'  time,  and  produced  so  many  witnesaes 
to  prove  him  a  knave.    1  did  indeed  myself 
always  think  him  to  be  a  knave,  and  that  no* 
thing  that  he  said,  was  to  be  believed,  merely 
upM  his  authority-:  but  on  the  other  side,  the 
testimony  of  the  greatest  knavt*  in  the  world 
may  be  taken  agaiaat  hionelf :  and  they  them- 
selves have  proved,  that  he  was  a  Jacobite* 
and  thoroughly  in  that  interest,  even  when  \am 
waa  maksnfjf  some  discoveries  against  them  ;> 
and  therefore,  what  he  says,  in  that  respect, 
bears  aome  weight,  as  being  against  persons 
whom  he  favoured,  and  would  hurt  as  Httle  as 
possible.    Some  other  things  that  he  had  saiib 
are  aiao   confirmed   by  concurrent  circam- 
alanoes,  and  ether  diaeovories ;  and  these  vamy 
have  their  weight,,  though  he  were  never  so 
great  a  knave.    One  of  Sie  things  that  he  said 
m  hia  oonfessien,  was,  that  he  irequentlv  weoC 
with  K^ly  to  the  bishop  of  Rochesters,  and 
left  him  there  (aa  Kelly  told  him)  to  writo  his 
letters.    Thui  is  confirmed  by  a  credible  wit«> 
ness  at  your  bar,  who  swears,  that  Neynoa 
used  to  be  frequently  at  hia  house,  and  told 
him,  at  least  three  or  four  times,  that  he  wailed 
there  for  a  sensible,  inirenious  gentleman  that 
was  goue  about  business  to  the  bishop  of  Ro* 
cliester :  he  did  not  indeed  tell  him  his  name  ; 
but  the  .thing  seems  to  me  to  look  stronger 
than  if  he  had ;  because  it  would  have  looked 
more  like  a  piece  of  art  and  contrivance  to 
have  told  the  name  of  a  man,  whom  he  knew 
to  be  gone  to  the  Bishop  about  a  criminal  cor<* 
respondence.    1  would  only  beg  leave  to  take 
notice  to  your  lordships  of  one  thiny:  more  re  * 
lating  to  Neynoe :  the  Bishop's  witnesses  have 
fully  proved,  that  Neynoe  told  tliem,  that  the 
chancellor  (vf  the   exchequer  had  given  him 
several  sums  of  money,  to  endeavour  to  get 
out  of  Kelly  the  explication  of  the  cant  names 
that  were  used  in  the  correspondence;  and 
that  he  had  promised  him  mucli  greater  sums, 
if  he  would  go  to  France,  and  ~2et  it  out  of 
Dillon  and  the  Jacobites  there :  the  inference 
from  which  I  take  to-  be  very  plain,  that  the 
court  did  not  then  know,  who  the  persons  were 
that  were  df^igned  by  those  cant  names ;  aikl 
that  tliey  did  telieve  that  Kelly  did  know,  and 
that  Dillon  and  the  Jacobites  in  France  knevr 
too :  which  eflectuall v  and  fuUy  confutes  that 
suggestion  of  the  fii-hop,  of  which  he  did  not 
bring  the  least  proof,  that  the  plot  was  a  oon* 
trivsuce  of  persons  in  power. 

The  next  thing  I  would  beff  leave  to  tak» 
notice  of,  relating  to  the  Bishop,  ia  a  letter 
(taken  among  his  fiaiiers)  fVom  a  lady  of  great 
quality ;  of  which  tlie  Bishop,  though  it  was 
shjected  to  him  by  the  counsel  fiir  the  Bill,  has 
taken  uo  notice ;  which  1  conceive  he  would 
and  ought  to  hsTd  doaCi  had  it  been  poanbto 
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to  ^vt  any  fkir  aooomit  of  it  The  lady*  Itf 
that  letter  tella  him,  **  That  she  sent  tome- 
thiDg^  that  she  bad  received,  she  could  not  tell 
Ibr  whom ;  but  let  it  be  for  whom  it  would, 
she  thought  he  might  he  trusted,  and  that  it 
could  Dot  be  put  into  better  hands. *'  A  strong 
suspicion  this,  considering  all  circumstances, 
that  here  was  a  corresponwnce  by  cant  fiames,. 
winch  the  lady  did  not  certainly  know,  but 
befiered  the  Bishop  might ;  or,  however,  that 
he  was  in  all  erents  a  person  to  be  trusted. 

Another  very  suspicious  circumstance  against 
the  Bishop,  is,  the  letters  from  captain  Hal-^ 
stead,  and  what  has  been  proved  at  your  bar,' 
that  this  same  captain  Halstead,  a  little  before 
be  went  in  his  ship  to  fetch  over  the.  duke  of 
Ormond,f  waited  upon  the  Bishop,  and  staid 
With  him  an  hour.    This  thing  indeed  directly 
proves  nothing ;  but  all  things  considered,  is 
very  suspicious :  and  the  more  so,  because  the 
Bbnop  has  given  no  account,  either  of  bis  ac- 
quaintance with  him  in  |feneral,  pr  of  the  parti- 
cular reason  of  that  visit,  at  a  time  that  leaves 
so  much  ground  to  suspect  the  worst. 
'  The  next  particular  that  deserves  yoUr  lord- 
ships' consideration,  is   the  letter  to   Dubois 
ibond  among  the  Bishop's  papers  when  he  was 
taken  up,  and  found  now  to  be  sealed  with  the 
same  seal  with  that  letter  taken  upon  the  Bi- 
•liop's  servant,  which  he  confessetb  to  be  his 
&wn  hand-writing.  It  is  not  indeed  proved,  that 
the  letter  to  Dubois  is  the  hand- writing  of  the 
Bishop ;  hut  any  body  that  reads  it,  wul  easily 
be  persuaded,  that  it  is  not  the  natural  and  or- 
dinary way  of  writing  of  any  person,  but  a  dis- 
^ised  hand  like  a  print ;   except  only  some 
Kw'leiters  which  escaped  the  care  of  the  writer, 
and  are  very  like  those  of  the  Bishop.     But 
aHe^  a  long  examination,  which  has  taxen  up  a 
freat  deal  of  your  lordships'  time,  it  appears 
plainly,  that  the  seals  are  the  same,  and  that 
the  one  could  not  be  counterfeited  from  the 
other ;  because  the  first  letter  was  originally 
taken  with  the  seal  broken,  and  was  in  the  pos* 
tfession  of  the  House  of  Commons  when  the 
ieoond  letter  was  taken  upon  the  Bishop's  ser- 
Vanl.    It  appears  plainly  by  this  letter  to  Du- 
bob,  that  the  person  who  wrote  it  was  in  a  se« 
cret  and  dangerous  correspondence ;  that  he 
was  an  acquaintance  of  Bfr.  Johnson  or  Kelly; 
that  be  received  letters  by  his  hand,  and  wrote 
an  answer  in  i)is  hand.    How  far  all  these  cir- 
eumstances,  taken  tog^ether,  prove  the  Bishop 
to  be  the  author  of  this  letter,  I  roust  submit  to 
yoor  lordships' judgment :  for  my  part,  I  think 
they  do ;   especially  considering,  that  the  Bi- 
ahop  has  given  no  account  of  it,  which  he  ought 
to  (to  by  law,  of  a  letter  of  this  nature,  plainly 
pcoved  upon  oath- to  have  been  in  his  posses- 
•ioo. 

1  now  beg  leave  to  proceed  to  that  which  is 

tiie  principal  charge  against  the  Bishop,  the 
^,  ...  ^  ^  jij^  ji^jj    ^^  ^j^^  \eiwn  of  the 


*  The  Duchess  of  Ormond. 
f  See  the  Proocediligs  agaiast  him,  vd.  15, 
to.  1006. 
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SOfh  df  April ;  si^ed,  one  hy'the  name  of 
Jones ;  another  by  the  bame  oi  Itlington ;  the 
third  by  the  figures  1378 ;  which  the  decy- 
pherers  explain  by  (he  letter  R.  l^be  first  di-* 
rected  to  Mr.  Chivers,  or  Dillon ;  the  second 
to  Mr.  Musgrare,  or  lord  Marr ;  the  third  to 
Mr.  Jackson,  or  the  Pretender. 

It  may  be  proper,  before  I  take  notice  of  tha 
proofs  which  shew  that  the  Bishop  did  really 
dictate  these  letters,  to  take  notice  of  an  objec- 
tion with  respect  to  the  time :   the  letters  ara 
dated  the  SOtb  of  April,  and  the  Bishop  has 
produced  five  or  si^  of  his  servants,  who  swear^ 
that  about  that  time  he  was  so  very  ill,  that  he 
could  not  write  himself;  add  that  he  did  not 
see  any  person  to  whom  he  could  dictate  these 
letters.    Now,  in  answer  to  this,  it  maj  be  re* 
plied  :  that  it  does  not  appear,  that  all  the  ser- 
vants which  the  Bishop  then  had^  were  pro- 
duced before  your  loroships ;  and  you  cannot 
but  be  sensible,  that  treasonable  practices  are 
commonly  carried  on  in  a  Very  secret  way: 
and  it  appears,  that  the  Bishop's  correspon- 
dence with  Kelly  has  been  so  carried  on  ;   for 
though  there  is  plain  evidence  that  they  were 
frequently  together,  and  that  thev  were  ac- 
quainted IS  confessed,  both  by  the  Bishop .  and 
Kelly ;  yet  scarce  any  one  of  the  servants  pro* 
dttced  would  confess  that  ever  they  had  seen 
Kelly,  or  so  much  as  ever  heard  of  the  name 
of  Johnsotf,  which  was  the  name  by  which  he 
went.    In  the  next  place,  none  of  these  wit-* 
nesses  prove,  that  the  Bishop  was  so  bad  that 
he  could  see  no  company,  till  about  the  16th: 
or  17th  of  April  ^  and  it  is  very  probable,  that 
the  letters  must  have  been  dictated  so  long,  if 
not  longer,  before  the  20tb,  on  which  they  are 
dated ;   because .  Kelly  was  to  transcribe  and 
put  them  into  cypher,  which  is  a  work  of  time 
and  care ;   and  perhaps,  after  all,  they  might 
be  designedly  post-dated,  that  the  Bishop  find- 
ing himself  going  into  a  great  fit  of  the  gout, 
might  have  all  that  to  plead  which  your  lord- 
ships have  heard,  if  the  matter  should  ever  be 
called  in  question. 

Upon  all  these  considerations,  I  cannot  but 
think  it  very  clear,  that  the  Bbhop  misht  have 
dictated  these  letters :  we  are  now,  thereforoi 
to  examine  whether  he  did  or  no. 

The  first  thing  that  brought  aAy  light  into 
this  matter;  was  the  small  accident  of  a  do^ 
being  sent  from  France,  which,  by  the  inter- 
cepted letters  appeared  to  be  sent  to  one  that 
went  by  the  names  of  Jones  and  Illington. 
When  Mrs.  Barnes  was  examined  before  the 
council  upon  Kelly's  being  taken  up,  it  appears 
plainly  she  was  upon  Ihe  reserve,  and  would 
confess  nothing  that  she  thought  might  tend 
any  way  to  hurt  Kelly :  but  being  asked  about 
this  little  dog,  who  it  was  for,  she  readily  an« 
swered.  That  Kelly  had  told  her  it  was  for  the 
bishop  of  Rochester ;  which  she  has  since  con- 
firms by  oath  at  the  bar  of  this  House.  This 
little  accident,  not  suspected  at  the  time  of  the 
discovery  to  be  of  any  consequence,  has  given 
occasion  since,  to  look  into  so  many  circum- 
staoces,  as  plainly  bring  the  ihatter  home  te 
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the  Bishop.  And  indeed,  if  all  the  particular! 
in  the  intercepted  letters  be  compared  with 
those  things  that  are  in  proof  with  respect  to 
the  Bishop,  1  believe  your  lordships  will  be  of 
opinion,  tnat  they  cannot  all  belong  to  any  one 
person  in  the  world  besides  himself.  In  the 
first  place,  since  it  is  prOred  that  Kelly  wrote 
these  letters,  the  person  who  dictated  them 
must  have  been  an  acquaintance  of  Kelly's ;  it 
is  confessed  on  all  bands  that  the  Bishop  was 
so.  In  the  next  place,  it  is  implied  in  one  of 
the  intercepted  letters,  that  the  person  that 
went  by  the  name  of  Jones  and  lllington  was  a 
clergyman  ;  so  far  still  agrees  io  the  Bishop. 
Again,  further :  this  person  is  mentioned  in  all 
the  intercepted  letters  as  a  person  of  great  con- 
sequence and  credit,  upon  whose  Mvice  the 
party  very  much  depend ;  and  indeed  the  very 
air  and  manner  of  writing  the  thre^  letters, 
plainly  shew,  that  the  person  (hat  wrote  them 
thought  himself  so ;  tnis  also  agrees  with  all 
the  other  discoveries  about  the  Bishop.  Were 
there  no  other  particulars  but  these,  it  will  be 
hard  to  imagine  that  they  could  well  belong  to 
any  other  person.  But  if  we  consider  further, 
that  this  Jones  or  lllington  came  to  town  such 
a  day  of  the  month,  went  out  of  town  such 
another  day  of  the  month,  came  back  again  to 
town  such  another  day,  was  himself  sick  at 
such  a  time,  that  his  wife  was  sick  at  such  ano- 
ther time,  and  tliat  she  died  at  such  a  time ;  all 
which  are  in  evidence  with  respect  to  the  Bi- 
shop ;  if  we  do,  I  say,  consider  all  these  cir- 
cumstances together,  it  will  plainly  appear, 
that  tbey  can  belong  to  no  other  man  in  the 
world  but  the  Bishop. 

Ader  this,  I  humbly  apprehend  nothing  need 
be  said  ;  however  I  beg  leave  just  to  mention 
something  relating  to  the  letter  that  was  taken 
upon  the  Bishop's  servant ;  oy  the  whole  air 
of  which  letter,  it  looks  as  coming  from  a  per- 
son wbo  did  not  esteem  himself  to  be  innocent, 
but  wbo  thought,  that  nothing  could  be  legally 
proved  against  him :  and  therefore  there  is  not 
one  word  of  his  innocence  in  it,  which  is  the 
first  thought  that  must  naturally  have  come 
into  the  head  of  any  one  that  really  was  so. 
He  writes  wholly  with  the  air  of  a  man  that 
had  been  used  to  intrigues  ;  speaks  of  the  con- 
cern that  his  friends  should  have  for  him  and 
the  cause ;  discourses  largely  about  the  kind 
of  evidence  that  was  against  him  ;  takes  notice 
in  particular  what  cannot  affect  him  :  **  If," 
says  he,  *<  the  Narrative  fi.  e.  Report,]  rsUtes 
chiefly  to  Neynoe's,  Saniple's,  and  Layer's  af- 
fairs, BO  far  It  cannot  afiect  me ;  for  I  never 
heard  of  the  names  of  either  of  the  three,  till 
after  tliis  plot  broke  out."  It  is  plain  by  these 
words,  that  he  did  not  then  know  what  was  in 
the  Nairative  against  him ;  but  he  is  very  sure, 
that  neifner  Neynoe,  nor  Sample,  nor  Layer 
could  affect  him.  Could  an  innocent  man  have 
thus  distinguished,  and  could  not  they  have  af- 
fected him  as  much  as  any  body  else,  if  he 
really  was  innocent  ?  Nothing  can  affect  such 
a  person  but  forgery,  and  that  may  come  from 
any  quarter :   but  in  ths  whole  letter  h«  doss 


not  express  the  least  suspicion  of  forgery ;  and 
yet,  as  I  said  before,  this  is  the  first  thought 
that  must  naturally  have  come  into  the  head 
of  an  innocent  person,  because  nothing  but 
forgery  could  do  him  any  barm.  I  would  only 
just  beg  leave  to  hint  at  this  one  thing  more  ; 
that  as  ne  says,  that  these  three  persons  could 
not  affect  him,  because  he  never  knew  them  ; 
80  accordingly  tbey  have  not  affected  him,  or 
said  any  thin^  of  their  own  knowledge  about 
him ;  which  is  one  good  evidence,  that  what  is 
said  against  him  is  not  torged,  but  real. 

I  am  afraid  that  1  have  troubled  your  lord- 
ships too  long,  though  with  a  very  imperfect 
representation  of  the  justice  of  this  Bill ;  and 
therefore  shall  be  shorter  upon  the  next  head, 
which  is  the  expediency  or  prudence  of  it. 

Had  there  been  what  we  call  legal  evidence 
against  the  party  concerned,  your  lordships,  I 
take  for  granted,  would  not  easily  have  gone 
to  this  extraordinary  method  of  proceeding :  for 
though  it  cannot  be  doubted  but  that  the  par- 
liament have  this  power,  whenever  they  think 
proper  to  make  use  of  it ;  yet,  I  do  agi^ee  with 
other  noble  lords,  that  it  is'a  power  not  fit  to  be 
used,  but  where  and  when  the  public  good  re- 
quires we  should  use  it,  which  I  humbly  con- 
ceive is  the  case  at  present.  A  most  danger- 
ous plot  against  the  government  has  been  dis- 
covered :  a  great  number  of  letters  and  papers 
relating  to  it  have  been  laid  before  the  two 
Houses  of  Parliament :  these  have  been  print- 
ed and  published  by  order  of  both  Houses :  the 
eyes,  not  only  of  our  own  country,  but  of  all 
Europe,  are  upon  us,  to.  see  what  we  will  do. 
Though  the  evidence  of  a  plot  in  general,  be 
as  clear  as  the  light ;  and  the  evidence  against 
several  particular  persons  very  plain  ;  yet  as 
our  laws  are,  it  is  not  what  we  call  legal  evi- 
dence :  the  parties  concerned  will  make  no 
confession,  and  we  have  not  the  methods  %»sed 
in  all  other  countries,  to  extort  confession  from 
them.  What  then?  Shall  we  see  our  kin^ 
and  country  in  danger,  i^nd  do  nothing  for 
them  P  Shall  conspirators  go  on  with  total  im- 
punitjr,  only  because  they  are  obstinate,  and 
artificially  screen  themselves  behind  the  law  F 
I  doubt,  my  lords,  that  if  this  prove  the  case, 
we  shall  appear  ridiculous  in  the  eyes  of  all 
tl^e  world :  that  our  friends  and  enemies  both 
at  home  and  abroad  will  think,  that  we  have  no 
zeal  for  the  preservation  of  our  king  and  go- 
vernment ;  and  if  once  they  do  think  so,  year 
lordships  cannot  but  be  all  sensible,  how  this 
must  encourage  our  enemies  and  discourage 
our  friends,  and  bring  us  into  that  contemptiUe 
state,  in  which  no  government  was  ever  long 
supported. 

But  a  noble  lord  has  been  pleased  to  observe, 
that  the  best  way  to  serve  the  government,  is 
to  do  popular  things,  and  by  that  to  procare 
the  love  of  the  people.  I  perfectly  agree  ia 
this  with  the  noble  lord,  and  cannot  but  be 
humbly  of  opinion,  that  this  government  has 
done  so,  as  far  as  it  has  been  able :  Our  re- 
ligion has  been  preserved ;  justice  has  been 
equally  admimstersd  to  all  ^sorts  of  psople  ; 
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none  of  our  rights  or  liberties  hare  been  in- 
▼aded ;  we  have  lired  at  peace  at  home,  while 
many  other  countries  have  suffered  all  the 
miseries  of  ,war:  these  are,  or  I  am  sure 
should^  be  esteemed,  popuhtr  things ;  and  if 
some  other  things,  which  might  have  been  for 
the  good  of  the  people,  have  not  been  done,  it 
has  been  the  fault  of  those  that  complain  most, 
and  not  of  the  government.  And  if  there  be 
discontents  now  m  the  kingdom,  it  is  plain  that 
the  foundation  of  them  was  laid  long  ago,  by 
the  enemies  to  our  present  happy  settlement : 
For  I  am  persuaded,  that  the  discontents  were 
higher  and  greater  within  four  months  afler 
the  king  came  to  England,  and  shewed  them- 
selves much  more,  in  a  number  of  rebellious 
riots  and  tumults,  than  any  thing  that  appears 
at  present ;  and  yet  nothing  thert  could  be  ob- 
jected to  the  government,  nut  that  some  per- 
sons were  not  preferred,  who  both  before  and 
sibce  have  made  it  too  plain  that  they  were  not 
fit  to  be  trusted. 

But  as  it  is  the  duty  of  those  in  power  to  do 
all  the  popular  things  they  can ;  so  I  most  beg 
leaTe  to  observe,  that  it  is  the  duty  of 'all  the 
sttbiects  (and  the  greater  they  are  the  more  it 
is  toeir  duty)  to  put  the  best  interpretation  upon 
the  actions  of  the  government  that  things  will 
bear ;  not  to  misrepresent ;  not  to  put  false 
colours  upon  things ;  and  much  more,  not  to 
invent  Hes  and  slanders,  and  disperse  them  up 
and  down  the  kinffilom,  in  order  to  alienate 
the  affections  of  the  people.  These  things 
bave  been  done,  and  done  with  great  cdre  and 
diligence^  and  bv  some  too,  who  would  take  it 
▼ery  ill  to  be  called  Jacobites.  These  are  the 
chief  causes  of  the  disaffection  among  us,  and 
indeed  of  all  the  real  grievance  we  labour 
under.  Is  the  king  forced  to  put  the  nation  to 
charges,  to  keep  up  a  greater  number  of  forces 
than  otherwise  would  be  needful  ?  It  is  entirety 
owing  to  this  cause.  Are  our  debts  not  paid  ? 
Is  our  credit  not  so  good  as  we  would  be  glad 
to  have  it?  Let  this  artificial  raising  of  discon- 
tents once  cease,  and  these  things  will  quickly 
mend  of  themselves.  Indeed,  were  this  a 
time  tor  it,  I  think  it  might  plainly  be  proved, 
that  the  debts  we  labour  under  had  never  been 
contracted,  hot  for  this  absurd,  discontented 
humour;  Nay, it  is  to  this,  that  we  intirely 
owe  the  danger *yve  are  in  from  this  very  plot; 
lor  it  is  plain,  from  all  the  intelligence  we  have 
about  it,  that  it  was  carried  on  upon  the  con- 
fidence,  that  all  discontented  persons  were  Ja- 
cobites :  And  though  the  conspirators  did  in 
this  greatly  deceive  themselves ;  yet  it  is  cer- 
tain that  they  built  their  hopes  upon  this  foun« 
dation. 

But  it  it  further  said  by  the  same  noble  lord, 
ihat  this  extraordmary  way  of  proceeding 
will  not  procure  friends  to  the  king ;  but  will 
rather  anger  and  provoke,  and  so  hurt  his  in- 
terest instead  of  helping  it. 

To  this  I  answer,  that  I  do  indeed  suspect, 

that  many  people  will  be  angr^ ;  as  I  hear  that 

the  Jacobitea   throuffb  the  kingdom  are:  A 

.  phiD  eridencatbiiy  that  they  do  ao|  think  that 
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the  friends  of  king  George  are  worrying  one 
another ;  for  they  would  not  be  angry  at  that.' 
Those  that  most  desire  to  destroy  our  liberties, 
are  become,  upon  this  occasion,  the  great 
patrons  of  liberty ;  as  indeed  t^ey  have  been  in 
a  great  measure  ever  since  the  Revolution,  when 
any  thing  has  been  proposed  for  the  support  of 
the  govern  ment.  No  sooner  were  their  schemes 
of  arbitrary  power  in  the  time  of  king  James 
overturned,  and  a  new  government  settled  which 
they  did  not  like ;  hut  they,  in  order  to  destroy 
it,  set  themselves  against  every  thing  that  was 
necessary  for. its  defence,  uocier  the  colour  of 
liberty  ;  that  is,  they  desired  to  have  their  own 
hands  as  loose  as  possible,  to  hurt  it ;  and  the 
hands  of  the  government  as  much  tied  up  aa 
possible,  that  it  should  not  be  able,  either  to 
iiurt  them,  or  defend  itself.  Thus  at  present, 
they  clamour  against  the  additional  forces, 
though  establish^  by  parliament ;  and  against 
all  methods,  either  to  discover  or  punish  the 
conspiracy.  And  they  judge  right  in  this  for 
their  cause  ;  because,  if  they  could  have  carried 
these  points  to  their  mind,  they  might  then  be 
more  iree  in  carrying  on  their  plots,  and  with 
less  danger  put  them  in  execution.  For  these 
reasons  1  take  it  for  granted,  that  all  these 
people  will  be  angr^ ;  but  I  cannot  but  hmnbly 
be  of  opinion,  that  it  is  much  better  they  should 
be  angry  with  us  for  defending  oorselTes, 
than  that  they  should  first  sneer  at  us,  as  fools, 
for  neglecting  our  defence ;  and  then  be  able 
more  easily  to  undo  us. 

As  to  others,  that  possibly  may  be  displeased 
at  what  we  are  now  doing,  I  would  hope,  that 
a  little  time  and  consideration  will  set  them 
right,  and  convince  them,  that  it  is  not  only 
just,  (but  all  thinsrs  considered)  necessary  to  be 
done ;  because,  if  the  parliament  do,  upon  this 
occasion,  shew  their  zeal  in  the  defence  of  the 
government,  it  will  animate  and  give  courage 
to  the  friends  of  it  both  at  home  and  abroad. 
Foreign  powers  will  be  aptto  court  the  friend- 
ship of  a  prince,  at  the  head  of  a  mighty  kiujg- 
dom ;  if  tbey  see,  that  he  and  his  posterity 
are  like  to  continue  there :  All  the  af&irs  of  the 
kingdom,  which  respect  them,  will  be  ma- 
naged with  more  ease,  with  more  honour,  and 
witlkless  expence ;  and  they  will  be  inclined, 
not  to  foment  but  to  discover  plots,  if  tbey  came 
to  their  knowledge.  But,  on  the  contrary,  if 
we  give  them  any  reason  to  snspect  that  we 
look  another  way,  they  will  quickly  do  so  too, 
and  strive  which  shall  be  forwardest  to  help 
the  Pretender  to  involve  us  in  blood  and  ruin. 
And  as  to  the  subjects  at  home,  I  would  only 
observe,  that  all  mankind  are  apt  to  shew  most 
zeal  for  a  government,  v^hen  they  think  it  safe, 
and  like  to  stand,  and.be  able  to  protect  them : 
But  to  sitspect  the  contrary  is  a  most  danger- 
ous temptation  to  the  fidelity  of  subjects,  as  has 
been  seen  by  the  experience  of  all  ages.  ^  And 
therefore  I  hope,  that  your  lordships  will,  by 
your  unanimity  and  zeal  in  this,  matter,  effec- 
tually convince  the  world,  that  the  danger  does 
and  shall  lie  in  opposing,  and  not  in  defending 
the  present  goTernmenU 
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I  hope  tbat  what  1  baye  uow  ))een  Mying*, 
has  convinced  your  lordchips,  both  of  the  jus- 
tice and  pruiieuce  of  this  Bill ;  five  ine  leave 
to  observe,  tbat^our  moderation  nas  been  very 
Cfreat  too,  both  in  giving  so  full  and  fair  a  bear- 
ing, and  in  making  the  penalties  so  much  less 
than  the  crimes  deserve. 

It  is  now  above  a  year  since  the  plot  was 
first  discovered :  a  plot  of  a  most  aesperate 
nature,  to  seize  the  persons  of  the  king  and 
prince,  and  to  bring  in  a  Popish  Pretender 
upon  us.  The  execution  of  which  was  to  be 
begun  by  seizing  the  Tower,  and  attacking  the 
city  of  London  on  all  sides ;  and  was  thence 
to  spread  itself  into  all  puis  of  the  kingdom. 
Lord !  what  confusion ;  ^hat  murders ;  wh^t 
plundering;  what  bummgs  must  this  have 
caused  ?  Whatever  had  been  the  issue,  the 
very  attempt  must  probably  have  occasioned 
the  sacking  and  burning  of  this  great  city : 
The  niter  loss  at  once  of  all  public  credit:  The 
murder  of  infinite  numbers  of  people :  The 
astonishment,  and  amazement,  and  undoing 
of  almost  all,  but  of  those  vile  wretches  who 
would  have  had  the  plundering  of  all  sides. 
If  it  had  gone  on,  how  many  of  the  noble  lords 
that  1  DOW  see,  would  have  been  before  this  in 
their  graves?  But  1  forbear  going  any  further 
in  this  tragical  representation,  and  desire  only 
to  observe,  that  toough  it  has  been  di4rM>vered 
above  a  year,  bow  ^ery  little  of  it  we  yet 
know  ;  and  I  do  appeal  to  your  lordships'  con- 
sideration, who  know  the  sta|e  of  the  world 
Tery  well,  whether  there  be  any  country  in  it, 
cither  bond  or  free,  which,  had  they  discovered 
but  a  fifth  part  of  what  we  know  of  a  plot  of 
this  nature,  would  not  in  a  week's  time  have 
foupd  means  to  cret  to  the  bottom  of  it.  How- 
ever, {Ay  lords,  I  still  commend  your  modera- 
tion ;  and  do  hope,  that  we  shall  never  find 
reason  to  repent  of  it,  and  tbat  this  little  which 
is  now  doing,  will  be  a  warning  to  conspirators, 
not  to  provoke  further  the  patience  of  an  in- 
jured nation. 

I  doubt  not  but  upon  this,  and  all  other  oc- 
casions, your  lordships  will  be  ready  to  stand 
by  a  wise,  a  u^ood,  and  a  merciful  prmce ;  and 
that  you  will,  according  to  your  oaths,  defend 
bim  against  all  treasons,  and  traitorous  con- 
spiracies whatsoever. 

And,  in  the  last  place,  give  me  leave,  as  a 
Christian  and  a  Protestant  bishop,  to  hope  you 
will  do  your  best,  tbat  a  Popish  Pretender  may 
never  b!e  set  at  the  bead  of  this  Protestant 
Church :  One,  who  must  tbmk  himself  bound 
in  conscience  to  destroy  it ;  and  instead  of  tbat 
pure  religion  which  we  now  enjoy,  bring  in 
hqrrible  superstition  and  idolatry,  nonsense  and 
tyranny ;  attended  with  all  the  sad  calanodties 
>vhich  Popish  princes  always  have  brOligbt, 
and  always  must  bring  upon  Protctttot  coiui* 
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*  Besides  Willis,  the  oi^ly  biskops  who  are 
pientionedin  the  Parliauientary  History  astak* 
ing  part  in  this  Rebate  are,  agampt  the  Bill  Oas- 
^UtU  bishop  of  Chester  I  MiliiiJkr9iirflf (be  ftUi 


After  whom  the  Duke  of  Wharton  spoke  «■ 
follows : 

Some  words  which  have  fallen  firom  the  r^ 
▼erend  prelate,  who  vpoke  last,  have  made  it, 

Gibson  bishop  of  Lincoln.  This  I  coojectore 
should  rather  be  Loudon,  as  it  appears  by  the 
Lords'  Journal  tbat  Gibson  took  tne  oatbsaa  bi- 
shop of  London  on  the  6th  of  May,  afW  wbioli 
no  oishop  of  Lincoln  appears  to  have  attendeil 
the, House  until  December  10, 1723,  on  whiek 
day  the  House  met  merely  to  be  prorogoed. 
On  the  next  meeting,  January  10th  following,  it 
appears  that  Reynolds,  Gibson's  successor  ia 
the  see  of  Lincoln,  took  the  oaths. 

But  it  seems  Hoadly  (at  tbat  time  bishop  of 
Hereford)  under  the  signature  of  Britannicos , 
published  in  the  London  Journal  sevend  papcis 
resjMBCting  these  proceedings  against  Atterbury 
and  bis  associates,  of  which  papevi  thirteen 
were,  in  this  same  year  172S»  republished, 
(they  are  also  inserted  in  the  folio  edition  of 
Hoadlv's  works)  in  a  thin  folio,  with  the  title 
of  **  Remarks  on  the  late  Bishop  of  RocbcMi- 
ter's  Speech,  at  the  Bar  of  thejHouse  of  Lords, 
beinff  a  collection  of  all  the  papers  puhlisbed  ia 
the  London  Journal  upop  that  occasion  by  Bri- 
tannicus."  They  aro  wrtlen  with  much  acute- 
ness  and  cogency  of  argument,  apd  with  an-^ 
fepariog  hostility  towards  Atterburv.  The  con- 
eluding  naper  will  exhibit  the  stvie  of  compo- 
sition which  pervades  the  whole.  It  is  as 
follows : 

«  Upon  the  Review  of  the  late  Inshop  of  Re- 
Chester's  defence  of  himself  from  the  cbama 
laid  against  him,  an  observation  or  two  o£r 
themselves,  which  1  cannot  forbear  to  dwell  a 
little  upon,  before  I  quite  take  leave  of  the  sub- 
ject. The  first  which  occurs  is,  M  that  guilt 
can  sometimes  transform  a  man  of  the  brightest 
parts  into  one  of  the  opposite  character ;  and 
put  the  witty  and  ingenious  upon  the  level  with 
the  dullest  and  heaviest  of  mortals."  If  we 
were  to  comprehend  the  whole  of  the  late  Bi- 
shop's answer,  in  the  shortest  compass,  it 
might  be  all  rightly  expressed  in  the  one  sin^ 
word,  <  forgery,'  repeated  over  and  over  again, 
and  applied  equally  to  every  particular.  For  in- 
stance—Q.  What  account  do  you  me  of  tbo 
three  treasonable  letters,  which  plainly  describe 
you,  as  the  person  who  dictated  them  ?  Ana. 
Forgenr  between  a  grreat  minister  and  another. 
— Q.  How  can  this  he,  when  it  appears  tbo 
other  person  was  not  known  to  that  great  mi- 
nister, till  three  months  afler  these  letters  were 
intercepted  ?  A. .  Forgery  notwithstanding  this 
seeming  impossibility.— 4^.  How  came  tuy  to 


be  written  in  Mr.  Kelly's  hand  ?  A.  Forgery,  if 
they  were  so,  it  is  very  well  knows  that  tbero 
has  been  such  a  thing  as  an  exact  imitatm  of 
another  man's  hand. — (^  How  oaaoe  aa  an* 
swer  to  these  letters  from  abroad,  to  be  io» 
ceived  heref  A.  Forgery.  It  wascontrifciLoD. 
The  answer  was  first  made  heoe,  and  sent 
abroad,  in  order  to  be  intercepted  when  it  should 
come  back.--tt.  But  how  is  this  possible,  when 
Mr,  KeUjr,  wlioo  you  ilill  traat  asyoor  fiBM|d» 
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in  flOBie  roessQre,  necessary  for  me  to  troaUe 
your  icyrdsbips  with  the  reasons  that  induced  me 
to  differ  with  him  in  opinion,  and  to  give  my 
jiegatiYe  to  the  Bill  now  depepdipg^  before  oif. 
if  I  don't  misunderstand  his  lordship  (and  if 

called  for  one  answer  himself,  and  ordered  a 
friend  to  call  for  others  P  A.  Forgery.  This  is 
my  answer  still,  without  thinking  myself  ob- 
M^tA  to  aocount  for  all  difficulties. — Q.  How 
came  the  letter  directed  to  Dubois,  to  be  found 
In  your  custody  ?  A.  Forgery  again.  They, 
who  found  it  there,  know  best  who  ordered  it  to 
be  brought  thither.-^Q.  How  could  it  be 
forgM  by  those,  who,  as  you  yourself  observe, 
did  not  at  first  know  what  use  to  make  of  itP 
A.  Forgery,  I  insist  upon  it.— U.  But  how 
c%me  it  to  have  the  same  seal,  which  was  after- 
ward* upon  a  letter  aoknowled^  by  yourself 
to  be  your  own  f  A,  Ministerial  forgery.  I 
can  give  proof  that  there  has  been  such  ^  wing, 
heretofore,  as  forging  one  seal  from  theimpres- 
aion  of  another.  This  is  my  answer. — I  will 
not  put  any  more  questions,  since  we  are  sure 
Uiat  tbe  answer  to  them  all,  (were  they  ten 
tioies  stronger  than  those  already  named,) 
would  begin  &od  end  in  nothing  but  the  same 
•Miod,  forgery. 

«•  Can  any  liule  genius,  from  this  time,  ever 
mxX  a  reply  to  the  most  nerplezin^  difficulty, 
when  80  great  %.  genius  nas,  in  bis  own  ex- 
ample, sbeirn  the  easy  expedient  of  having  one 
nod  the  same  word  constantly  at  band  ?  What 
ftoeusatipn  can  ever  hereafter  touch  ainr  mortal 
of  tbe  lowest  form,  when  a  peraon  of  exalted 
lalealB  has  taught  him  to  think  it  sufficient  to 
elude  every  part  of  an  aocnsatbn,  by  the  repe* 
titioa  of  a  single  word,  which  requires  neither 
parts  nor  learning  either  for  the  invention,  or 
th^  sounding  of  HP  But,  instead  of  envying 
the  happiness  and  the  irresistible  force  of  such 
a  slandiag  plea ;  who  can  forbear  lo  wonder 
that  a  person  endowed  with  such  a  fruitfulneas 
of  invention,  and  such  a  nimble  vivacity  of 
parte ;  and  now  lately  so  celebrated  for  unpa- 
ralleled abilities,  could  content  himself  with  so 
vulgar,  so  unvaried  a  reply  to  every  thing ; 
aad  flteop  his  great  sot^l  to  a  method,  which 
lies  so  open  to  the  meanest  understanding. 
Take  any  by  man  of  the  most  ordinary  capacity; 
and  he  may,  upon  the  like  occasion,  eternally 
cry  out,  forgery,  forgery.  Nay,  (what  is  per- 
hapa  lower  in  the  opinion  of  some)  take  any 
•oe  of  those  now  left  behind  upon  the  beach, 
with  capacities  as  mean  and  contemptible,  as 
the  wickedest  or  wittiest  of  this  great  man's 
advocates  have  lately  invented  far  them*  in 
order  to  raise  their  hero's  distrest  character,  and 
Mn  his  distrest  cause.— Take  such  an  one, 
aad  put  him  into  their  idol's  place ;  aad  try 
him  with  the  same  questions,  and  see  if  he  could 
poasibly  answer  socn  a  char^  with  a  less  inge- 
aiaus,  or  a  less  happy  varfety  of  expression, 
Ahaa  this  aiiraele  of  wk  and  oratory  and  poetry 
haadoae? 

«« But  why  do  I  maation  that  bench,  naleaato 
kawailitr    Uahappy  bemohl  if^MfaialiDgs 
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I  should  mistake  bis  meaning,  I  hope  he  wiU 
set  me  right)  he  was  pleased  to  say,  that  per^ 
sons  without  doors  would  be  apt  to  cast  differ^ 
ent  reflections  on  the  particular  behaviour  of 
every  lord  tbb  day :   That  those  who  were  for 

■        — ^^-^^  ■■     I  I   I  I  11        I  I  n     ^        I       ■        .1 

bestowed  upon  it  by  some  late  bauds  be  natural 
and  just — "  Unhappy  bench !  abandoned  hy  all 
the  graces,  and  the  inuses,  at  that  momaat 
when  the  late  bishop  of  Rochester  removed 
from  it !  Unhappy  bench  \  forsaken  now  by 
all  the  wit  and  politeness  which  once  adorued 
it!" — But  as  thMe  strokes  of  satire  have  fallen 
upon  it,  for  virtue  and  our  country's  cause,  all 
we  of  the  laity,  who  love  virtue  and  our  coun« 
try,  will  rather  say,  let  the  charms  of  wit,  and 
song,  and  epigram,  perish,  when  justice  makca 
its  demands.*— And  let  it  be  an  eternal  glory 
to  that  bench,  to  have  joined  in  the  open  da- 
testation  and  punuhment  of  knavery,  dissiroa- 
lataon,  perfidy  to  God  and  man,  fiilshoodia 
word  and  deed ;  and  peijury,  tbe  deepest  of 
crimes  against  religion  as  well  as  society.  If 
such  a  conduct  haa  led  the  enemies  of  the  puh> 
lie  to  speak  noeanly  of  them ;  I  hope,  and  dare 
say,  there  ia  not  one  of  them,  who  is  not  ready 
to  reply,  "  that  he  had  much  rather  be  repre- 
sented by  such,  and  upon  such  an  account^ 
onder  the  lowest  of  eharactors ;  tlian  to  pur- 
chase the  reputation  of  great  abilities,  at  tha 
price  of  ruin  to  his  country,  and  scandal  to  his 
profession."  That  good  man  who  now  presidea 
m  the  see  of  Rochester,  has  experienced,  in  a 
particular  manner,  the  malevolence  of  witless 
mfamy.  He  is  above  it  alK  And  it  b  enough 
to  say  of  him,  what  thousands  in  this  city 
l^now  to  batrue,  that  he  never  had  (I  will  not 
say,  a  crime,  but)  a  fiinlt  laid  to  his  charge  by 
malice  itself,  till  he  succeeded  Dr.  A.  at  Ro- 
chester ;  and  that  through  his  whole  life  his 
character  has  as  far  outshone  that  of  another, 
(now  only  so  much  extolled  by  a  few,)  as  the 
charity  and  humility  of  a  Christian,  the  good 
judgment  and  sound  learning  of  a  divine,  tha 
exemplary  labours  and  prudent  conduct,  as  well 
as  useful  preaching,  or  a  parish  minister,  ex* 
ceed  the  turbulencv  of  ambition,  the  flouriBhes 
of  wit  or  poetry,  the  party- management  of  an 
heated  brain,  the  flames  of  passion  opposed, 
and  the  falseness  of  an  aspiring  spirit  ungovem- 
ed  by  any  thing  but  a  mistaken  cunning.  If 
any  thing  of  this  seems  too  severe,  let  them  an- 
swer for  it,  who  could  find  no  other  way  of 
raising  their  great  man's  character,  but  by  da- 
preseing  that  of  greater  and  better ;  or  of  pay- 
ing their  honours  to  him,  without  scattering 
awoarl  their  infamous  abuses  upon  others. 

'*  1  return  from  this  short  di^ession,  to  the 
observatioB  which  led  me  to  it.  And  if  any 
one  now  ask,  how  it  came  to  pass  that  no  de- 
fence remained  to  a  man  of  uncommon  inveap 
tiou,  and  abilities,  but  tbe  one  repeated  exouae 
of  forgery  \  there  can  be  bat  one  answer  to  this, 
via.  that  guilt  alone  could  be,  and  tlierefore  waa, 
the  true  cause  of  it :  Guilt,-*-whicb  enervates 
all  the  powers  ef  wit  and  ekiqoence  :«^Ottill, 
whiak  dm  bring  down  the  bfighteft  to  Iha 
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the  passing  of  ibis  Bill,  wonld  be  aecDsed  of 
malice  aod  partiality  ;  and  those  who  were  of 
contrary  sentiments,  would  be  branded  with 
disaffection  to  the  present  happy  establishment. 

grovelingf  estate  of  the  heaviest ! — whidi  can  re- 
dace  a  man  of  the  finest  fire,  and  sparkling  in- 
genuity, to  a  condition  little  above  that  ot  the 
doll  and  stupid ;  and  can  force  upon  a  superior 
genius  the  necessity  of  stooping  as  low,  as  the 
lowest  of  common  mortals ! 

'*  But  there  is  another  observation,  which  has 
been  continually  present  to  my  mind,  through 
this  whole  transaction,  and  through  every  step 
of  the  hue  Bishop's  defence.  '  It'  he  was  re- 
solved that  forgery  should  be  his  one  and  only 
refoffe,  it  cannot  but  be  esteemed  a  certain 
mark  of  his  guilt,  that  he  never  once  charged 
any  part  of  it  upon  Kelly ;  but,  on  the  con- 
trary, always  seemed  solicitous,  upon  every 
the  least  occasion,  to  declare  his  absolute  free- 
dom from  all  suspicion  of  that  sort.*  And  per- 
haps, there  may  be  more  in  this  remark,  than  at 
flrst  there  seems  to  be.  For  thus  stands  the 
case.  He  was  accused  of  high-treason,  in  cor- 
responding with  the  Pretender,  and  the  Pre- 
tender's agents.  This  correspondence  was 
proved  principally  by  letters  written,  and  proved 
to  be  written,  in  Relly's  hand.  Kelly  was 
owned  to  be  a  friend  and  acquaintance  of  the 
Bishop's.  The  marks  and  characters  in  the 
letters  were  acknowledged  by  the  Bishop,  to 
point  himself  out  pretty  strongly.  He  often 
aaid,  they  roust  be  written  by  one,  wbonarrow- 
Iv  watched  the  ciicumstancs  of  himself  and  his 
nmily.  And  the  Lords,  at  whose  bar  he  now 
stood,  had  before,  by  a  solemn  judgment,  de- 
clared themselves  satisfied  that  those  letters 
were  the  hand- writing  of  Kelly.  The  plea 
then,  which  naturally  offered  itself  to  the  late 
Bishop ;  and  which  n)ust  have  had  its  due  force, 
and  that  a  very  great  one,  if  it  could  not  have 
been  disproved,  was  this :  'My  lords,  no  one 
is  answerable  for  letters,  which  another  may 
take  upon  him  to  write  in  his  character ;  unless 
he  can  be  proved  to  have  directed  the  writing 
of  such  letters.  Were  it  otherwise,  the  most 
innocent  men  in  the  world  would  be  the  prey 
and  sacrifice  of  the  wickedest  and  vilest.  These 
letters  are  proved  to  be  Mr.  Kelly's  hand- 
writing: and  you  have  so  judged  them  to  be. 
He  was  acquainted  enough  with  me  and  my 
iamily,  to  know  and  find  out,  and  mark  those 
several  circumstances,  which  appear  in  these 
letters  to  centre  in  me.  I  have  had  no  part  in 
them.  1  never  dictated  a  sentence  to  him.  I 
charge  him  with  forging  a  correspondence  in 
my  name.  At  least,,  as  your  lordships  have 
declared  him  gUilty  of  wriUng  this  treason ;  I, 
who  know  my  own  innocence,  have  a  right  to 
rest  my  cause  upon  this,  that  he  wicledly 
wrote  them,  and  sent  them  away,  and  received 
answers  to  them,  without  my  privity,  or  my 
bearing  the  least  part  in  the  whole.  And  I 
hope,.  I  am  not  answerable  for  what  he,  or  any 
acquaintance  of  mine,  might  forge  in  my  name, 
to  help  their  owb  cause,  or  to  carry  forward 


For  my  part,  I  am  far  from  thinking,  that 
considerations  of  this  nature  will  have  the  least 
weight  with  any  of  your  lordships ;  and  am 
very  certain,  that  every  one,  who  gives  bis  vote 

-  ■  -        - 

purposes  of  their  own,  utterly  unknown  to 
me/ 

**'  In  this  indeed,  there  had  been  some  seoie; 
and  1  will  add,  some  strength  too  i  if  Mr.  Kelly 
could  not  have  disproved  it  by  a  full  discovery. 
And  this  lay  so  fairly  in  the  way,  that  it  could 
not  have  been  over-looked,  or  avoided  by  sa 
innocent  man.  But  when  the  late  Bisnop, 
through  his  whole  defence,  was  seen  cautiously 
to  ffoard  against  even  every  distant  insinoattoa 
of  this  sort ;  nay,  to  appear  Angry,  if  ever  the 
counsel  for  the  Bill  alleged  that  if  these  letters 
were  forged,  it  must  have  been  done -by  Mf» 
Kelly  ;  and  to  cry  out.  No,  no, — no  one  has 
any  thought  of  that  sort :  when,  instead  of  tbis, 
(which  was  the  only  natural  plea,)  the  minis* 
ters  were  to  be  loaded  with  every  part  of  tba 
whole  mass  of  foiveries,  though  in  the  my . 
supposition  absurd,  i^d  in  the  execution  im- 
possible ;  and  it  was  ail  to  be  declared  mi- 
nisierial  fbigery,  and  nothing  else—when  this 
is  the  case,  I  say  it  most  presently  raise  an 
enquiry,  whence  can  this  conduct  proceed? 
whence  could  it  be,  that  a  person,  who  could 
not  but  see  such  a  plea  lie  before  him,  sbooM 
refuse  all  aid  from  that,  and  content  himself 
with  another ;  which  is  neither  credible,  nor 
possible,  considering  all  ciicumstaaces?  And 
with  regard  to  this  enquiry,  I  can  neUher  find 
out,  nor  conceive,  any  other  answer,  bat  that 
guilt  made  the  plea  impracticable;  that  be 
kifew  tliat  he  was  not  mnocent ;  and  that  be 
was  justly  afraid  that,  upon  such  a  poblie 
charge  against  Kelly,  his  firiend  could  notba 
silent,  but  must  inevitably  declare  the  truth. 

"In  return  therefore,  to  that  consummate 
sedate  assurance  with  which  Mr.  KeUy  had  so- 
lemnly denied  himself  to  have  any  such  affiuis 
as  these  with  the  late  bishop  of  Rochester ; 
that  Bishop  could  do  no  less  than  avoid  any  the 
slightest  insinuations  against  so  gentleman-like 
a  friend,  who  had  out-faoed  trtith  in  so  hand- 
some a  manner,  rather  than  hurt  his  principal. 
But  not  only  this ;  (for  this  abne  would  never 
have  prevented  a  criminal  from  making  use 
of  the  only  good  plea  in  hb  way ;)  but  bis 
own  danger  made  him  reject  it ;  and  the  evil 
consequences  to  himself  from  his  making 
use  of  it,  presenting  themselves  to  his  view, 
affrighted  htm  from  it.  And  that  it  ooold  be 
uothiug  else,  appears  from  hence.  If  thelate 
bishop  had  known  himself  to  have  been  per- 
fectly innocent  of  all  auch  dealings  with  Kelly; 
he  had  then  nothing  to  fear  from  making  nse 
of  that  circumstance  of  Kelly's  writing  these 
letters,  (already  judged  so  by  the  Lords)  to  bis 
own  advantaj^ ;  and  pleading  the  great  and 
crying  injustice  of  his  suffering  far  whataao- 
th^,  a  professed  Jacobite,  had  written  in  bis 
name,  for  the  service  of  the  Pretender's  cause. 
And  if  Mr.  Kelly  had  been  angry  at  this,  it 
was  notbmg  to  tba  preiatei  (then  upon  hiatna^ 
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on  this  important  occasion,  has  attended,  with 
the  greatest  care,  to  the  cTideuce  that  hath 
been  ipven  at  your  bar,  which  is  the  founda- 
tion of  this  day's  debate. 

The  proofs  that  have  been  brought  to  sup- 
port the  charge,  and  the  fiishop's  defence,  are 
to  be  thoroughly  considered ;  and  when  vour 
lordships  proceed  according  to  the  rules  of  jus- 
tice, you  will  not  fear,  nor  value  any  conse- 
^ences  which  may  attend  the  discharging  of 
yonr  duty. 

So  far  1  will  venture  to  affirm,  that  the  best 
way  to  shew  our  zeal  to  his  majesty,  and  the 
present  government,  is,  to  set  in  all  cases,  both 
in  our  judicial  and  legislative  capacities,  with 
that  honour  and  impartiality,  as  ought  to  flou- 
rbh  in  this  great  council  of  the  nation. 

under  a  very  grievous  accusation,)  who  could 
receive  no  nurt  from  his  displeasure,  if  his 
breast  was  free  from  all  consciousness  of  guilt. 
But  if  he  felt  within  himself  the  slings  of  guilt, 
the  case  was  otherwise.  For  if  he  had  accused 
llr.  Kelly  of  so  gross  a  crime,  as  forging  a 
oriminal  correspondence  in  his  name,  and  to 
his  destruction,  unless  detected;  the  gentle- 
man, who  in  so  composed  a  manner  had 
ntterly  denied  his  own  band -writing,  and  in  so 
friondly  a  manner,  had  gone  out  orhis  way  to 
defend  the  late  bishop  more  than  himself,  could 
not  have  borne  an  imputation  of  so  much  vile- 
ness,  as  that  of  forgery  to  rurn  this  great  roan  ; 
but  must  have  lieen  provoked,  (and  justi6ed  in 
it  by  all  the  world,)  to  have  made  the  fullest  dis* 
coveiy  of  the  whole  affair :  and  this  must  have 
ended  in  the  utter  confusion  of  bis  principal, 
though  in  nothing  worse  to  himself  than  What 
waa  already  decreed  against  him. 

**  And  therefore,  it  may  unanswerably  be  ar- 
gued, guilt  alone  made  the  late  bishop  rather 
chuse  the  popular  inflaming  topic  of  ministerial 
ivickedness,  from  which  he  hoped  for  some 
small  chance  of  good  to  himself;  than  that 
other  plea,  from  which  (not  being  innocent)  he 
bad  nothing  to  hope,  but  his  own  ruin,  without 
redress,  or  apology.  And,  upon  the  whole, — 
be,  who  took  not  one  of  tho^  methods  of  de- 
fence, which  innocence  could  not  but  have 
taken ;^he,  who  throughout  his  trial,  chose 
those  methods  of  defence,  which  guilt  alone 
could  make  necessary,  or  plausible ; — he,  who 
had  no  reply  to  make,  but  what  was  always 
taken  from  a  gross  imputation  upon  ministers, 
which  plainly  appeared  to  be,  in  itself,  contra- 
diction, and  impossibility ; — such  an  one  must 
be  esteemed  guilty ;  or  else,  (as  i  have  had  oc- 
eanoD  te  observe,  in  other  parts  of  this  cause,) 
invention  and  reality,  tirbth  and  falshood,  for- 
gery and  just  evidence,  must  be  accounted  the 
■ame ;  and  never  be  distinguished  from  one 
another,  in  all  judicial  affairs ;  which  can  end 
in  nothing  but  first  confusion,  and  then  the 
total  dissolution  of  all  the  bands  of  human 
fociety.*  BarrANNici/s." 

"  Hoadley  for  a  period  of  a  mile."  Pope's 
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I  could  have  wished  the  noble  lords  who 
have  given  their  reasons  for  the  passing  this  ex- 
traordinary law,  would  have  entered  into  the 
particular  circumstances  of  this  case,  and  con- 
sidered it  singly  on  its  own  merits:  But  in« 
stead  of  speakiug  on  that  head,  I  cannot  but 
take  notice,  that  they  have  wandered  from 
that  (which  ought  to  have  been  their  only  con- 
sideration)  into  learned  discourses  on  Bills  of 
this  nature  in  general. 

I  shall  not  trouble  this  House  with  any  ar- 
guments against  attainders.  Many  k)rds,  of 
greater  weight  and  abilities  than  myself,  have 
already  spoke  fully  to  this  point  in  the  preced- 
ing debates. 

I  shall  only  so  far  agree  with  the  reverend 
prelate,  who  spoke  before  me,  that  it  is  proper, 
that  such  a  power  of  punishing  by  Bill,  should 
be  vested  in  the  legislature,  to  be  exercised  on 
extraordinary  emergencies :  But  then  I  must 
add,  if  ever  that  power  is  abused  :  if  ever  it  ia 
employed  to  destroy  innocent  persons,  it  is  evi- 
dent, that  the  lives,  liberties,  and  fortunes  of 
every  subject  in  Britain  are  in  the  utmost 
danger,  and  liable  to  be  sacrificed  to  the  fury 
of  a  party. 

It  has  been  admitted,  that  every  Bill  of  paina 
and  penalties  is  to  stand  upon  its  own  bottom  ; 
and  that  the  passing  of  one  act  of  this  nature, 
is  not  to  be  brought  as  a  precedent  for  the  sup- 
porting of  another.  Unless  there  be  convincing 
evidence  to  enforce  each  case.  And  therefore 
the  proper  consideration  now  before  us,  is. 
Whether  the  evidence  offered  against  the  un- 
fortunate prelate,  is  sufficient  to  induce  your 
lordships  to  believe  him  guilty  of  the  heavy 
crimes  of  which  he  stands  accused  ? 

My  lords,  1  shall  take  the  liberty  of  con- 
sidering the  whole  proofs  that  have  been  brough  t 
on  this  occasion,  both  by  way  of  charge,  de- 
fence, reply,  and  rejoinder ;  and  though  I  own 
mvself  very  unequal  to  this  task,  yet,  since  no 
other  lord)  who  conld  do  it  much  better,  has 
undertaken  it,  I  think  it  my  duty  as  a  peer, 
and  as  an  English  man,  to  lay  it  before  your 
lordships  in  the  best  manner  I  am  able. 

The  method  I  shall  observe,  for  the  mora 
clear  staling  of  the  case,  shall  be  to  lay  every 
particular  branch  of  evidence  before  you,  and 
to  distinguish  the  several  parts  of  the  accusa- 
tion, and  consider  them  separately,  to  avoid 
confusion,  and  to  be  the  more  exact  in  what  I 
have  to  offer. 

I  hope,  1  shall  have  your  lordships'  indul- 
gence for  taking  up  so  much  of  your  time  aa 
this  will  require :  But  I  assure  you,  I  shall 
endeavour  to  be'  as  brief  as  the  nature  of  tha 
thing  will  admit,  and  will  intrude  on  your  pa- 
tience as  little  as  possible. 

1  must  also  desire  your  lordships  will  pardon 
me,  if  I  repeat  several  arguments  that  hava 
been  used  by  the  counsel  at  the  bar ;  and  if  I 
even  mention  some  things  which  fell  from  ma 
in  the  debate  on  Mr.  Kelly's  Bill,  whose  casa 
is  very  much  interwoven  with  the  present ;  so 
that  it  is  almost  impossible  to  avoid  it. 

Before  I  go  any  further,  |  cannot  but  say. 
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that  wereibese  crimes  plainly  prored  agfainst 
the  bishop  of  Rochester,  bis  sacred  fuDction 
tmA  statioQ  in  the  Church  would  be  aggravations 
of'bisgnilt,  but  as  this  is  certain  on  the  one  hand, 
80  on  the  other,  yonr  lordships  will  require  ?erjr 
clear  demonstration,  before  you  can  think  it 
possible  for  a  bishop  of  the  Protestant  Church 
fwho  has  signa]i2ed  himself  in  defence  of  the 
Reformation,  and  the  only  one  of  that  bench 
where  he  had  lately  the  honour  of  sitting,  that 
ever  wrote  in  favour  of  Martin  Luther)  to  en- 
gage in  a  conspiracy  for  introducing  Popery 
and  arbitrary  power  amongst  us. 

My  lords,  the  counsel  for  the  Bill  opened  the 
charge  with  acquainting  the  House,  that  it  was 
OLiy  to  be  supported  by  producing  of  decy- 
phered  letters,  full  of  fictitious  names  and  cant 
words ;  they  were  so  very  fair  as  to  confess, 
tfaey  had  not  one  living  witness  that  could 
oharge  the  Bishop  Mrith  any  thing,  nor  even 
so  much  as  a  letter  under  bis  own  hand  ;  there- 
fore, on  the  first  view,  this  manner  of  con- 
demning, on  such  kind  of  evi<lence,  ought  to 
require  onr  utmost  caution,  lest  we  should  es- 
tablish a  method,  which  our  enemies  may  here- 
after take  to  destroy  the  greatest  and  most  in* 
ilooent  subject  in  the  kiog«(om. 

Mr.  Wearg  cited  two  cases,  which  he  would 
willingly  have  us  receive  as  precedents,  to  jus- 
tify the  admitting  of  circumstantial  evidence : 
The  one  was  the  case  of  Asbton,*  who  was 
condemned  on'.circumstaiK^es  only.  But,  my 
lords,  this  was  before  the  treason-act  was  pass- 
ed, which  requires  two  positive  witnesses ;  and 
nothing  could  induce  the  legislature  to  pass 
that  law,  but  a  thorough  conviction  of  the 
danger  that  might  attend  the  admitting  of  any 
proOTs  which  were  not  positive  or  certain. 

The  second  case  he  cited,  was  that  of  Harrison^ 
ibr  the  murder  of  Dr.  Clench  ;  and  the  Seamed 
gentleman  tells  you,  that  it  was  the  pulling  out 
df  a  handkerchief  that  led  to  the  discovery  of 
fhat  murder.  It  is  very  certain,  circumstances 
may  lead  to  the  discovery  of  evidence ;  but 
fliiist  be  well  supported  before  they  can  be  con- 
verted into  convincing  proofs. 
'  The  first  piece  of  evidence  that  vras  offered 
a|  the  bar,  was  the  extracts  of  letters  from 
abroad,  which  this  House  seems,  in  some  mea- 
sure, to  have  declared  to  be  immaterial,  when 
tbey  did  not  so  much  as  desire  to  see  copies  of 
the  whole  letters,  nor  the  originals  $  and  even 
admitted  one  to  be  read  whicn  was  anonymous. 
But  it  will  not  be  improper  to  observe,  that 
through  this  whole  correspondence  the  bishoo 
of  Rochester  is  not  named.  And  therefore  t 
cannot  see  why  they  took  up^ur  time  with 
readitig  papers  quite  foreign  from  this  case : 
especially,  since  every  body  allows  there  has 
been  a  conspiracy,  which  is  the  only  fact  to  be 
gathered  from  this  correspondence. 

The  next  point  which  was  attempted  to  be 
proved,  was.  That  captain  Halstead  went  to 
fttch  the  late  doke  of  Ormond,{  and  was  at  the 
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deanery  with  the  Bishop  before  be  embarked* 
There  are  also  two  letters  found  in  the  Bishop's 
close-atool,  from  this  gentleman  to  his  lordship, 
which  were  read,  and  are  only  appointments 
for  visits,  but  mention  nothing  of  this  design ; 
and,  I  think,  there  was  a  coachman,  tiiat  proved 
Haktead  was  an  hour  with  him  some  days  be* 
fore  he  left  London. 

This,  my  lords,  was  opened  as  a  matter  of 
great  importance :  but  yoor  lordships  mustre* 
member,  that  the  supposed  design  of  Halstead's 
bringing  the  late  duke  of  Ormond  into  Eng- 
land, is  only  proved  by  hearsay.  One  of  the 
crew  belongiug  to  the  ship  in  which  he  went, 
has  deposed,  That  it  was  the  common  report  at 
Bilboa,  that  Halsiead  came  there  on  that 
errand. 

How  far  common  fame  is  to  prevail,  I 
submit :  but  if  this  hearsay  were  true,  is 
every  person  who  was  an  hour  with  this  gen- 
tleman before  his  departure,  supposed  to  be 
privy  to  this  project?  And  what  a  straioisd 
construction  is  it  to  insinuate,  the  bishop  of  Ro- 
chester kne^  of  his  intention,  because  be  re« 
ceived  a  visit  from  Halstead,  who  was  a  tenant 
under  his  bishopric?  And  this  is  the  more  ex* 
traordinary,  since  it  has  not  been  so  moch  as 
pretended  that  any  correspondence  has  parsed 
between  the  reverend  prelate  and  the  lata 
duke. 

The^  then  produced  letters  directed  to  one 
Dumvill,  which  were  decyphered.  And  Mr. 
Willes  was  examined  to  prove,  that  they  were 
rightly  and  justly  explained. 

My  lords,  it  very  well  deserves  your  lord-* 
ships'  consideration,  how  far  this  kind  of  evi« 
dence  is  to  be  admitted  :  it  has  appeared  tor 
your  lordships  by  the  oath  of  Mr.  Willes  him- 
self, that  it  is  an  art  which  depends  upon  conjec- 
ture ;  fot  this  gentleman  has  couressed,  that 
every  man  is  liable  to  a  mistake  in  this,  as  well 
as  in  other  sciences.  He  tells  you,  that  be  and 
bis  brother  decypherer  varied  in  one  or  two  in- 
stances: he  allows,  that  the  chasms,  which 
they  were  forcod  to  leave  in  those  letters,  might 
alter  the  sense  of  them.  And,  therefore,  I  can-* 
not  bat  think,  that  an  accusation  grounded  oa 
such  proofs,  is  uncertain  and  precsrioos. 

The  person  who  is  the  decypherer  is  not  to 
be  conruted,  and  what  he  says  must  be  taken 
for  granted,  liecause  the  key  cannot  be  prodooed 
with  safety  to  the  public ;  and  consequently  (d 
bis  conjectures  be  admitted  to  be  evidence,)  our 
lives  and  fortunes  must  depend  on  the  skill  and 
honesty  of  decypherers,  who  may  with  safety 
impose  on  the  legislature,  when  there  are  not 
means  of  contradicting  them,  for  want  of  seeing 
their  key. 

My  lords,  in  the  case  of  Coleman,*  the  key 
was  printed,  as  has  been  wei^  observed  by  m 
counsel  at  the  bar ;  and  I  am  very  moch  sur- 
prized, that  gentlemen  of  such  abilities  and  in* 
tegrity  as  the  members  of  the  secret  commit* 
tee  (who,  in  another  place,  were  so  exact  9S  to 
print  the  French  orlgfaals  With  the  transhitrf 
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letters,  that  the  world  in^ht  see  how  jast  aod 
tAiidid  the  prosecutors  ofthe  plot  were)  did  not 
for  the  satisfaction  of  tlie  public,  permit  us  to 
see  the  key  in  print,  on  the  truth  of  which  de- 
pends such  a  chain  of  csonsequenoes. 

I  owD  myself  entirely  ijornorant  of  this  art : 
bat,  as  I  should  be  ?ery  far  from  condeaioihff 
a  man  on  my  own  conjectare,  I  should  much 
luB  do  it  on  the  conjectures  of  others. 

The  greatest  certainty  human  reason  knows, 
If  a  mathematical  demonstration ;  and  were  I 
brought  to  your  lordships'  bar,  to  be  tried  upon 
a  proposition  of  sir  Isaac  Newton's  which  he 
iipon  oath  should  swear  to  be  true,  1  would  ap- 
peal to  your  lordships,  whether  I  should  not  be 
mojostly  condemned,  unless  be  produced  his 
demonstration,  that  I  might  have  the  liberty  of 
enquiring  into  the  truth  of  it,  from  men  of 
equal  skill  ? 

I  cannot  think  any  man  will  allow  evidence 
of  this  nature  to  be  good :  but  if  in  this  case, 
i*elating  to  the  decyphered  letters  to  Dumvill, 
your  lordships  should  admit  it,  there  is  no- 
ting mentioned  in  them  that  can  affect  the 
Bishop,  neither  is  he  at  all  named  in  them,  bnt 
tfaey  are  only  brought  to  prove  the  donspicacy 
inizeneral. 

The  examinations  of  Mr.  Neynoe  are  the 
next  points  that  are  laid  before  your  lordships  : 
and,  indeed,  I  must  do  the  gentlemen  at  the 
bar  the  justice  of  saying,  that  they  forboice  men- 
tioning any  thing  of  them  when  they  opened 
the  charge. 

They  were  so  sensible  that  such  prooft 
could  not  have  the  least  weight  to  affect  the 
Bishop,  that  though  in  the  case  of  Mr.  Kelly 
tbey  were  produced  against  him,  as  very  ma- 
terial to  support  that  Bill,  yet  they  did  not 
think  proper  to  name  them  against  the  Bi- 
shop ;  which,  I  am  thoroughly  persuaded  is 
owing  to  what  appeared  at  your  bar  by  the 
eacamination  of  Mr.  Bingley,  and  the  universal 
€|Noion  which  every  person  seemed  to  have  of 
the  Tillainy  of  Mr.  Mey  noe's  transactions. 

My  loras,  these  examinations  were  never 
signed  by  the  person,  neither  was  he  ever  exa- 
mined to  them  upon  oath :  so  that  were  they  of 
eoDsequence,  and  he  a  person  of  credit,  tbey 
could  not  be  admitted  to  affect  any  person 
whatsoever,  in  any  court  of  justice  or  equity.  I 
don't  mean,  that  they  could  out  be  read  ac- 
cording to  the  strict  rules  of  Westminster-ball ; 
which  is  admitted  on  ail  sides  tliey  could  not: 
but  1  dare  affirm,  that  no  credit  can  he  given  to 
them  on  any  account  whatsoever. 

The  person  was  closely  cou6ned,  and  conse- 
quently in  the  hands  of  the  government ;  so 
that  be  was  at  that  time  jnnder  the  greatest  ap- 
prehensions, which  mi^ht,  in  some  measure, 
|ireveot  htm  from  speaking  truth,  with  that  sin- 
cserity  and  candour  of  which  every  person 
ought  to  be  master,  when  he  is  examined  on 
matter*  of  such  nice  nature. 

Though  these  papers  were  entirely  given  up 
by  the  counsel  fur  the  Bill,  yet  the  extract  of 
them  wai  read,  and  tbey  are  the  visible  founda- 
tion of  this  charge  \  and  if  they  are  insignifi- 
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cant,  the  whole  accusation  falls  to  the  ground : 
for  the  whole  proof  of  the  Bishop's  dictating  to 
Mr.  Kelly,  depends  on  Mr.  Neynoe's  bare  tdf- 
firroation. 

The  whole  of  what  Neynoe  says,  or  is  sop« 
posed  to  say,  is,  that  Mr.  Kelly  told  him  he 
wrote  the  Bishop's  letters  for  hini :  Mr.  Kelly 
denies  it,  and  Mr.  Neynoe  was  so  conscious 
that  he  had  been  guilty  of  many  crimes,  that 
he  endeavoured  to  withdraw  from  justice,  and 
the  providence  of  God,  it  is  said,  intercepted 
him. 

My  lords,  if  you  will  consider  the  improba- 
bilities of  this  evidence,  although  it  were  upon 
oath,  and  signed  by  him,  it  cannot  be  supported. 
He  tells  vou,  that  he  was  entrusted  to  draw  up 
memorials  to  the  regent :  yet  none  of  those 
have  been  produced :  -  and  yet  it  is  apparent  the 
copies  of  them  miffht  with  ease  have  been  ob- 
tained, if  he  had  been  as  thoroughly  pressed 
to  deliver  them,  as  he  was  to  declare  he  wrote 
them. 

These  memorials,  be  says,  were  wrote  by 
the  order  of  Mr.  Henry  Watson,  whom  he  takes 
to  be  the  late  earl  Marishall :  and  I  am  certain 
your  lordships  did  not  think  that  fact  materia!, 
when  you  came  to  a  Resolution,  that  the  bishop 
of  Rochester  should  not  be  at  liberty  to  ask,  if 
enquiry  was  made  of  the  said  Neynoe,  or  if  ha 
gave  any  satisfaction  to  the  lords  of  the  coun- 
cil, touehing  that  important  fact  of  Watson's, 
whom  he  took  to  be  earl  Marishall,  lying  with 
him  several  nights. 

It  was  very  well  observed  by  a  learned  gen* 
tleman  at  the  bar,  that  nobody  can  believe  the 
late  earl  Marishail  would  have  reposed  so  great 
a  confidence  in  a  person  who  was  entirely  a 
stranger  to  him,  and  of  such  little  note ;  and 
the  Jacobite  party  must  be  in  a  low  condition, 
when  they  make  use  of  such  a  creature  to  vrrite 
papers  of  that  im()ortance. 

There  is  so  much  improbability  in  this  and 
other  points,  and  so  much  contradiction  in 
several  parts  of  his  examinations,  that  they  ap- 
pear to'me,  and  most  to  all  reasonable  men,  as 
the  dictates  of  fear,  and  not  agreeable  to  truth* 

He  mentions,  that  the  reverend  prelate  (tor 
such  I  still  may  call  him)  had  some  favours 
offered  him  by  the  court ;  hot  that  cannot  be 
true,  and  must  be  added  to  the  rest  of  these  ab- 
surdities. 

But,  my  lords,  what  in  my  opinion  clears  up 
all  these  matters,  and  makes  it  impossible  for 
me  to  give  the  least  credit  to  this,  or  any  other 
part  ofthe  charge,  are,  the  several  testimonies 
of  Bingley,  Skeede,  and  Steward. 

1  must  observe  to  your  lordships,  that  tho 
two  first  persons,  Bingley,  and  Skecne,  art 
actually  now  in  separate  custodies;  and  con- 
sequently could  have  no  communication  one 
with 'another.  The  third  is  at  liberty  ;  but  his 
testimony  is  so  ihorougbiy  supported  bv  Mr. 
Gordon  and  Mr.  Kvnast>o,  that  no  doubt  can 
i^rise  as  to  the  veracity  of  it, 

These  gentlemen,  who  are  in  the  hands  o( 
the  government, are  uader  hopes  aikd  fears; 
and  therefore,  it  is  certain,  when  they  speak  a 
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liBgffia^e,  which  perhaps  may  be  distigreeable 
to  thoee  on  whom  they  at  present  chiefly  de- 
pend, it  roust  be  the  spirit  ortnith  that  prevails. 

Mr.  Bingley  was  befere  tts  in  the  case  of 
Kelly,  and  was  also  examined  at  the  bar  of  the 
House  of  Commons,  though  not  upon  oath  ; 
and  thousjfh  he  has  been  more  severely  treated, 
as  he  told  your  loi^dships,  and  more  strictly 
Gonflned  since  his  first  examination,  yet  he  has 
persisted  in  his  story  :  and  though  be  was  so 
Jon^  at  yonr  bar,  and  so- many  questions  put  to 
biin,  yet  he  never  varied  in  any  one  circum  * 
stance,  but  appoired  consistent  through  the 
whole  conrse  of  his  behaviour. 

I  shaH  not  detain  your  lordships  with  re- 
capitnlatini^  his  whole  evidence,  for  I  did  it 
▼erv  fulFy  on  a  former  occasion.  But  your 
lordships  will  remember,  he  told  you,  Neynoe 
abounded  in  money,  which  Neynoe  said,  (after 
he  was  apprehended  at  Deal)  an  honourable 
person  (and  on  this  occasion,  I  hope,  I  may 
name  him),  Mr.  Walpole^  gave  him  :  and  more 
particulariy,  he  mentions  60/.  which  Neynoe 
said  he  received  the  night  before  he  went  to 
Prance. 

Bingley  told  yonr  lordships,  that  Neynoe 
l}ad  assured  him,  he  used  to  meet  this  ho- 
nourable person  in  theStable-yard,  at  Chelsea: 
and,  my  lords,  the  errand  on  which  he  was 
gOfUj^  to  Prance,  was,  to  discover  some  secrets 
relatm^to  cyphers,  which  he  would  have  en- 
gaged Bingley  to  have  done  fbr  him ;  and  par- 
ticularly, to  get  them,  if  possible,  out  of  Mr. 
Keflv,  which,  he  said;  could  he  obtain,  would 
befrfgreatadvantseetohim.  ' 

That  Neynoe  had  declared  to  him,  he  would 
be  even  with  Mr.  Kelly,  before  he  was  aware 
of  it,  or  words  to  that  effect:  and  that  Sfr. 
Kelly  always  seemed  averse  to  any  acquain- 
tance with  Mr.  Neynoe,  of  whom  he  entertained 
a  mean  oniuion. 

That  Neynoe's  father  refused  him  money ; 
which  makes  it  highly  iirobable  that  his  poverty 
was  the  occasion  of  bis  villainy :  and  that 
when  he  was  taken  at  Deal,  lie  had  declared  to 
him,  Mr.  Watpole  expected  to  find  the  pint 
about  him ;  and  since  Mr.  Walpole  could  not, 
be  must  make  one  for  him. 

Neynoe  told  Bingley,  that  this  honourable 
person  had  vowed  destruction  to  the  bishop  of 
Rochester,  bv  saj  ing",  He  would  pujl  down  the 
prideof  this  naughty  prelate  ;  which  is  suffi- 
cient to  convince  yonr  lordships  how  little  re- 
gard ought  to  be  had  to  the  hearsay  evidence 
of  so  falve  a  wretch. 

Mr.  Bingley  says,  that  part  of  this  account 
he  had  given  to  the  lords  of  the  conncil :  and  1 
could  have  wished,  that  bis  Rumination  (as 
well  as  some  others  to  the  same  pnrpose,  which 
were  taken  about  the  same  time)  had  been  laid 
before  the  parliament.  ' 

Mr.  8keene,  who  is  also  in  custody,  has  de- 
posed, that  he  lay  in  the  same  house  with 
Neynoe,  and  had.  some  conversations  with  him. 

That  Neynoe  bad  told  him,  what  he  Imd 
said  of  the  bishop  of  Rochester  was  entirely 
false.    And, 


^  That  Mr.  Walpole  had  offered  him  a  con- 
siderable annuity  to  turn  evidence ;  and  bad 
given  him  instructions,  before  he  was  called  itt 
to  the  Lords,  what  questions  would  bt  asdcect 
him,  and  what  answers  he  should  make,  usd 
threatened  him  with  New^te  if  he  would  not 
comply. 

Skeene  sairs  further,  that  Neynoe  swore 
(and  I  hope  the  reverend  bench  will,  in  such  a 
case,  permit  me  to  repeat  the  words),  by  €rod, 
there  were  two  plots ;  one  of  Mr.  Walpole'li 
a^nst  the  protesting  lords,  and  one  of  sis  to 
bite  Mr.  Walpole  of  money :  and  thisseeiiis 
to  be  the  onljr  time  that  ever  Mr.  Neyn6e 
averred  any  thin?  upon  oath. 

To  convince  £e  world,  what  a  creature  this 
Neynoe  was,  he  tells  Skeene  further,  fliat 
once  at  lord  Townshend's  office,  he  had  a  great 
inclination  to  have  stabbed  the  chancellor  of  the 
exchequer.  He  tells  you,  that  Neynoe  had 
wrote  a  paper  to  declare,  that  all  he  had  said  ckT 
lord  Orrery  was  fidse. 

My  lords,  the  next  witness  was  Mr.  Steward^ 
who  was  unfortunately  in  custody,  when  Ney* 
noe  was  brought  to  town  from  Deal. 

Steward  says.  That  he  sleptthe  second  nijfht 
with  Neynoe:  that  Neynoe  had  told  him, 
what  he  had  said  of  the  Bishbp  vras  false ;  and 
that  Mr.  Walpole  had  offered  him  a  great  suiai 
of  money,  if  ffn  would  swear  to  what  be  said, 
and  turn  evidence,  which  he  declared  be  could 
not  do. 

That  Mr.  Walpole  had  taken  him  into  ano- 
ther room  before  he  was  examined,  and  told 
him  what  questions  he  would  probably  be  asked, 
and  what  answers  he  should  give. 

He  says,  that  Neynoe  teld  him  also,  that  he 
had  like  to  have  killed  Mr.  Walpole,  and  so  pnt 
an  end  to  the  plot :  aad  that  Mr.  Walpole  had 
given  him  a  paper  of  directions,  which  he  was 
to  answer,  in  order  to  be  a  witness  against  ths 
protesting  lords. 

As  a  confirmation  of  his  testimony,  Steward 
says.  He  told  this  to  Mr.  Gordon  before  Mr.. 
Neynoe  was  drowned,  and  to  Mr.  Kynaston  be- 
fore the  meeting  of  the  pariiament. 

Mr.  Gordon  confirms  this  part  of  his  evidence, 
and  assures  your  lordships,  that  he  had  heard 
it  from  Steward  before  the  death  of  Neynoe. 
And  Mr.  Kynaston,  a  gentleman  of  an  un- 
doubted character,  lately  a  member  of  parlia- 
ment for  Shrewsbury,  has  assured  your  lord- 
ships, that  he  was  acquainted  with  Steward's 
account  of  Neynoe  before  the  meetmg  of  the 
parliament :  and  adds  this  circumstance,  that 
when  in  the  Appendix  he  saw  those  six  ques- 
tions printed,  he  shewed  them  to  Steward,  who 
seemed  rejoiced,  and  said,  You  see,  Sir,  what 
1  told  you  is  true. 

Such  concurring'  testimonies  from  persons 
kept  so  separate,  and  who  are  speaking  against 
their  own  private  interest,  most  have  the 
greatest  weight,  and  must  at  least  prevent  aaj 
rational  and  impartial  person  from  giving  the 
least  credit  to  the  bare  hearsay  of  this  Fbiltp 
Neynoe. 

If  any  doubt  couid  remaiDy  as  ts  t&e  validitj 
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»l0i  thw  testimoDy,  it  it  tofficieotljr  ooofirmed 
by  the  persoos  brought  to  disprove  it 

TiM  Cbaooellor  of  the  Exchequer  himself 
does  not  pretend  to  deoy  that  Neynoe  told  Ihete 
tbinp,  bill  ooiv  adds  other  circomsUuioea  to 
coDvince  yon  or  Neynoe's  riUany,  and  assures 
¥oa  that  at  the  time  he  was  receiving  favours 
mm  hiiDy  be  was  thoroughly  convinced  he  in- 
tttded  to  cheat  biffii  which  was  the  occasion  of 
bis  being  apprehended. 

He  owned  the  transactiens  between  them  be- 
Ibie  Neynoe  went  to  Fraooe,  and  particularly 
Ibt  money  mentioned  by  Biogley ;  which  are 
prooft  that  Neynoe  must  have  dlisclosed  these 
secrets,  since  they  could  not  come  from  Mr. 
Walpole ;  and  he  and  Neynoe  only  were  privy 
to  it 

Mr.  Walpole  has  shewn  year  lordships  the 
fo«l  draught  of  the  ouestions  mentioned  by 
Steward;  and  when  be  denies  that  part  of 
Neynoe's  dedaration  relating  to  the  instruc- 
tions given  him  before  the  examinations,  he 
owns,  he  was  twice  alone  with  him ;  once  the 
first  night  of  his  being  brought  to  town,  and 
the  second  time,  when  he  gave  him  the  paper 
of  directions^  which  might  be  foundation  enough 
ibr  Neynoe  to  frame  so  notorious  a  falshood. 

The  witnesses  brought  by  the  counsel  for  the 
bill,. to  the  character  of  Mr.  Bingley,  seem 
4«ther  to  confirm  it  than  otherwise ;  and  all 
agree,  they  never  heard  any  thing  against  bis 
moiaUty.  They  indeed  have  said,  he  bore  the 
dmractpr  of  a  Jaoobite ;  and  sufiered  for  having 
disperied  a  libel :  But  Mr.  Baron  Gilbert,  who 
was  bis  judge  when  that  punishment  was  in- 
dicted on  him,  has  told  your  lordships,  that  bis 
INTivate  life  was  not  vilified  at  his  trial,  and  that 
neither  peijury  nor  forgery  were  ever  laid  to 
hisdoon 

Though  the  punisbmcnt  be  suffered  was  the 
l^ry,  yet  it  if  the  crime,  and  not  the  punish- 
Bient,  that  makes  the  ignominy;  aadforthisi 
can  appeal  to  the  learned  judges.^ 

In  order  to  destroy  the  evidence  of  Mr. 
Skeene,  they  produced  one  Fancier,  who  tells 
yon,  that  8keene  had  revealed  many  secrets  to 
Aim  lelating  to  the  plot ;  and  particularly  of  a 
Military  chest,  which  was  collected  to  carry  on 
tbsae  supposed  dcngns,  and  support  the  Ja- 
cobites. But  I  presume  every  body  who  heaid 
tketwo  persens  at  the  bar,  could  not  but  re- 
mark the  steadiness  with  which  Mr.  Skeene 
imsM  these  asseverations,  and  the  confusion 
with  which  the  other  aflbmed  them. 

Bbr.  Fancier  seeoMd  to  drop  something  which 
CDtirdy  destroys  any  sradit  that  oould  be  given 
to  hMB,  bv  saying,  thai  he  had  owned  to  Mr. 
SlMene,  that  he  was  afiiend.  ts  this  adminis- 
tratiaa;  and  yet  has  sworn,  that  after  such  a 
dodaratioa,  Skeom  had  still  perawled  in  his 
alary,  and  revealed  some  aart  of  this  iatelli- 
ganeetohim.  How  fiur  this  is  probable,  your 
Sardsfaipa  are  the  bett  judges* 

Mr.  Pander  goes  further,  and  tails  yon,  that 
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part  of  this  conversation  happened  in  St. 
James's  Park,  in  the  presence  or  one  Dufoor, 
This  Dufour  was  in  the  hands  of  the  govern-* 
meot;  and  1  cannot  conceive  why  we  have 
never  seen  him  or  his  depositions,  when  it 
would  have  been  so  easy  to  have  brought  this 
corroborating  witness  to  Mr.  Psncier's  tes- 
timony. 

I  cannot  but  think,  that  the  not  producing 
this  man's  evidence,  is  a  strong  circumstance  to 
convince  your  lordships  he  did  notogree  in  tho 
same  story  with  Mr.  Fancier. 

They  also  produced  Skeene's  attainder  for 
the  Preston  rebellion :  But  there  have  Wen 
many  acts  of  grace  since,  so  that  he  is  cspable 
of  being  anevideaee:  and  there  has  nothing 
appearnl  to  traduce  his  character  as  a  man  of 
morals.  ^ 

In  order  to  shew  your  lordships,  that  Neynae 
could  not  possibly  make  these  confessions  to 
Mr.  Skeene  and  Mr.  Steward,  the  counsel  for 
the  Bill  maintain,  that  they  will  prove  Neyatfo 
and  the  prisoners  were  not  together  after  the 
first  night.  ' 

This,  my  lords,  would  be  very  material;  hot 
I  think  it  appeam,  by  the  proolb  brought  to 
support  this  assertion,  that  they  frequently 
have  conversed  one  with  another. 

The  first  witness  they  caUed,  was  Mr,  Craw- 
ford the  messenger,  in  whose  boose  the  pri- 
soners were  in  custody ;  and,  my  lords,  I  can- 
not but  say,  it  seems  very  odd,  they  should 
bring  a  man  to  swear  he  had  done  his  doty  ( 
He  has  toM  your  lordships,  that  lord  Towns- 
bend  had  given  him  orders,  that  Neynoe  should 
be  close  confined  ;  and  if,  after  that,  it  should 
appear,  that  he  had  neglected  such  dtrectiona, 
there  is  no  ^piestion,  but  that  he  instantly,  and 
deservedly,  would  have  been  removed  out  of  his 
eaiployment. 

This  messenger,  in  this  situation,  tells  yea, 
^at  after  the  first  night  they  never  convened, 
to  the  best  of  his  knowledge :  That  Mr.  Skeena 
calfed  Neynoe  a  rogue  of  an  informer ;  and 
spoke  in  very  hard  terms  of  him ;  which  I 
indeed  thbk  it  appears  the  fellow  well  deserved. 

Crawford  says,  that  Mr.  Neynoe  had  soma 
paper,  two  sheets  of  wbieb  be  found  miming. 
He  likewise  swears,  that  Mr.  Steward  lay  upon 
the  stain;  and  owns,  he  had  at  that  time  tyo 
servant-maids. 

Mn.  Crawford,  his  mother,  swears,  that  to 
the  best  of  her  knowledge,  the  prisonen  wero 
never  together :  That  she  kept  the  keys  of  tho 
rooms  herself,  but  used  to  send  up  the  maid^ 
Hannah  Wright,  with  the  dinner.-^Your  lord- 
ships will  observe,  that  both  this  woman, and 
her  son  swear ^  the  best  of  their  knowledge 
only,  and  are  for  from  positive  witaesses.    . 

Hannah  Wright,  when  she  was  fint  called, 
spoke  in  the  same  language  with  them,  though 
she  afterwards  recollecteaherself  better. 

When  the  Bishop  came  to  rejoin,  Francis 
Wood,  Thomas  Wood,  and  Mr.  Russel  seve- 
rally say,  that  this  Hannah  Wright  had  de- 
clared to  them,  thatshe  used  to  let  the  prisonen 
OQBvmoe  together  whenever  she  bad  an  o|i^« 
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tunity,  which  was  when  Mr.  Crawfbrd  and  his 
mother  were  oat  of  the  way ;  and  that  she 
vsecl  to  stand  upon  the  stairs  and  pve  notice 
when  any  person  came,  tliat  they  nii^ht  retire 
into  their  several  rooms.  Aod  the  other  maid, 
whose  name  is  Christian,  has  deposed,  that 
-Hannah  gave  the  key  of  Nevnoe's  room  to 
Steward,  and  several  times  desired  Steward  to 

fo  up  to  him,  and  that  they  were  together  an 
our  or  more.  And  when  Hannah  was  called 
a  second  time,  she  owned  she  was  turned 
away  for  suspicion  of  having  helped  Neynoe  in 
his  escape ;  that  she  has  left  Skeene's  door 
open,  who  lay  near  Neynoe;  and  that  there 
was  a  large  bole  in  Neynoe's  door,  through 
which  they  might  couTerae. 

She  said,  that  Neynoe  gave  her  a  paper, 
which  she  was  to  convey  for  him ;  but  that  it 
was  taken  ont  of  her  bosom,  and  burnt  by  one 
of  the  prisoners. 

When  Mr.  Steward  said,  that  he  sat  upon 
Wynne's  bed  the  second  night,  and  lay  in  the 
garret  where  there  was  a  partition,  but  a  com- 
municafion  between  them,  Hannah  said,  she 
could  not  be  positive  to  that,  but  believes  it  true. 

Mr.  Crawford,  when  he  was  called  to  that 
point,  according  to  his  usual  custom,  denies 
It  to  the  best  of  bis  knowledge. 

Your  tordships  will  now  judge,  whether  the 
greatest  credit  is  to  be  given  to  the  belief  of  a 
messenger  and  his  mother,  who  are  swearing 
that  they  did  their  duty :  or  to  the  positive 
oaths  of  Skeene,  Steward,  Gordon,  ILynaston, 
Francis  Wood,  Thomas  Wood,  Russel  and 
Chriniian,  confirmed  by  the  confession  of 
Hannah  Wright,  when  she  came  to  be  cross- 
examined  and  confronted. 

This,  my  lords,  concludes  what  has  ap- 
peared at  the  bar,  relating  to  Mr.  Nej^noe  and 
his  transactions ;  and  1  am  pretty  certain,  every 
impartial  body  must  agree  with  me,  that  so  far 
from  giving  the  least  credit  to  what  he  says, 
therehave  appeared  such  circumstances  in  the 
transactions  which  are  now  come  lo  light,  that 
must  make  the  greatest  caution  necessary,  be- 
fore we  believe  any  other  part  of  the  charge. 

Your  lordships  will  take  notice,  that  Mr. 
Crawford  confesses  Mr.  Neynoe  had  the  use  of 

Siper,  and  found  two  sheets  missing;  and 
annah  Wright  owns  she  had  a  paper  from 
him,  which  was  burnt  by  one  of  the  prisoners. 
This,  my  lords,  undoubtedly  was  the  paper  re- 
lating to  lord  Orrery^  mentioned  by  Skeene  in 
his  evidence. 

My  lords,  I  am  now  coming  to  the  great 
and  only  foundation  remaining  to  support  this 
BiU,  Tiz.  Neynoe's  examination :  for  if  his 
hearsay  is  not  to  be  believed,  which  is  the 
proof  that  was  offered  to  shew  that  Mr.  Kelly 
was  the  Bishop's  secretary,  and  used  to  write 
for  him ;  and  particularly,  that  the  Bishop  dic- 
tated three  letters,  which  were  wrote  in  Kelly's 
hand,  and  transmitted  to  France  under  cover 
lo  monsieur  Gordon  le  Fils ; 

Then  as  every  body  roust  agree,  the  Bishop 
o^ght  to  be  aoqnitted;  and  when  hereafter 
Ihia  great  aAtir  comet  to  be  canvassed  by  pos- 


terity, it  will  stand  or  fall  as  this  ftict  shall  b« 
strongly  made  ap}iear. 

They  first  read  Plunkett's  cypher,  and  Mr^ 
Vanradike  attests  it  to  be  bis  hand- writing. 

When  this  piece  of  evidence  was  offered,  peo- 
ple were  at  a  loss  to  know  what  they  intended 
to  make  of  it,  and  little  thought  that  thev 
should  be  drove  to  make  use  of  Jackson,  stand- 
ing for  the  Pretender  in  that  cypher,  to  shew 
that  the  letter  directed  to  Jackson  (one  of  the 
three  before  mentioned,  affirmed  to  be  dictated 
by  the  bishop  of  Rochester  to  Mr.  Kelly)  was 
to  the  Pretender.  I  shall  take  notice  of  this 
extraordinary  proceeding  when  1  come  to  con- 
sider those  letters :  1  shall  only  say  now,  that 
were  Mr.  Plunkett's  conespondence  to  be  re- 
garded, the  plot  is  of  a  very  deep  nature ;  lor 
be  has  bad  the  impudence  to  insinuate  the 
most  ridiculous  aspersions  against  the  greatest 
men  amongst  us. 

Three  of  his  letters  were  read  out  of  cypher, 
in  two  of  which  Mr.  Johnson  is  named,  that  is 
Mr.  Kellv ;  but  neither  Mr.  Kelly,  nor  the 
bishop  of  Rochester,  are  allowed  |>lace8  in  his 
cypher,  and  consequently  were  not  in  an  as- 
sociation with  hi  in.  Johnson  is  only  spoke  of 
by  Plunkett,  when  he  is  mentioning  domeslie 
news,  and  in  no  other  than  might  be  in  every 
news- letter  that  went  by  the  general  post. 

My  lords,  in  order  to  shew  that  the  three 
letters  sent  under  cover  to  M.  Gonlon  le  Fds^ 
were  Mr.  Kelly's  hand  writing,  which  they 
very  justly  thought  was  neonwary  to  be  auA 
appear  before  they  pri>ved  that  the  Bishop  was 
concerned  in  them  ;  they  produced  a  leiterof 
the  20th  of  August,  which  a  clerk  of  the  |iost* 
office  swears  was  stopt  at  the  general  post- 
office. 

To  convince  us  this  letter  is  Mr.  Kelly's  writ- 
ing, Hutchins  the  nu^ssen^er  says,  to  tlie  best 
of  his  knowledge  it  is  Mr.  KeNy's  hand  ;  and 
at  the  same  time  owns,  he  never  saw  him  write 
till  after  his  coromitinent,  and  then  he  stood  by 
him  while  he  wrote  two  letters,  one  to  lord 
Tov^nshend,  the  otlM>r  to  Mr.  Delaftiye ;  those 
letters  were  produced  at  the  bar,  and  there- 
fore every  k>rd  in  the  House  is  as  good  a  ju«lge 
of  the  similitude  as  the  roesMuger,  who  has 
lately  been  restored  into  favour;  on  what  ao* 
count  I  cannot  tell. 

If  Mr.  Kelly,  during  his  confinement,  coan« 
terleited  and  disguised  hiahand,  then  the  mes* 
senger's  evidence  cannot  be  of  any  weight ; 
and  if  he  wrote  as  usual,  then  every  person  is 
equally  capable  of  framing  an  opmion  of  it, 
who  sees  the  three  letters.  , 

The  next  witness  is  Malone,  who  swears,  he 
has  seen  him  direct  letters,  but  can't  tell  how 
long  since  he  saw  him  write,  nor  how  often. 

Ths  perMins  who  contradkt  this  evidence 
are  so  positive,  so  clear,  and  so  concurring  in 
their  tsstimony,  that  no  doubt  can  rise  upon  it. 

Mr.  Bingley,  when  be  was  shewn  this  letter, 
swears  it  is  not  like  his  hand-writing. 

Mr.  Brown,  a  peruke  maker,  well  veised 
and  acquainted  with  his  writing,  when  he  was 
ahewn  the  letter  of  the  80th  of  jlagast»  end  th» 
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date  of  it  hid,  by  the  coantel  for  the  Bill  (to 
that  he  could  not  koow  what  paper  it  was  he- 
ibre  him)  swears,  it  boot  his  hand  writing. 
When  the  letter  to  Delafaye  was  produced,  he 
declared,  that  was  bis  hand-writing:  when 
another  paper  was  shewn,  (1  think  it  was  the 
marriage  articles)  he  said,  that  was  more  like 
his  band  writing  than  that  of  the  30th  of 
Aaipist,  bnt  he  did  not  believe  it  was  wrote 
hy  him ;  and  when  ibev  questioned  him  upon 
the  ietter  to  lord  Townsbend,  he  swore  it  was 
Mr.  Kelly's  hand-writioff. 

Mr.  Pickeringf,  who  had  occasion  to  koow 
Mr.  Kelly's  band,  bavin^f  lent  him  some 
money,  and  receired  several  notes  and  letters 
from  him  during  that  transaction,  does  agree 
with  Mr.  Brown  in  every  particular  and  most 
minute  circumstance;  which  is  a  clear  and 
evident  proof,  that  this  letter  of  the  90th  of 
Ausftist  was  not  wrote  by  Mr.  Kelly. 

The  difference  which  they  tell  your  lord- 
ships they  observe,  between  the  cut  of  the 
letters  in  that  of  the  20lb  of  Auirust,  and  the 
others,  is,  that  one  is  longer  and  straiter,  the 
«lher  wider  and  shorter :  which  is  obvious  to 
any  body  that  will  look  on  both,  and  is  a  con- 
Ihrmatiou  of  their  veracity. 

The  prosecutors  of  the  plot  might  have 
proved  tnis  better,  and  not  have  been  driven  to 
the  testimony  of  a  messenger  to  support  this 
great  foundation  of  their  charge.  It  is  iioto* 
noos  what  search  they  have  made  for  evidence 
of  all  kinds ;  and  as  Mr.  Kelly  was  educated 
m  a  college,  they  might  easily  nave  found  cre- 
dible witnesses  to  that  point,  if  those  letters  had 
been  wrote  by  him. 

In  the  case  of  similitude  of  hands,  when  it 
baa  been  the  roost  clearly  and  positively  proved 
as  on  the  trial  of  colonel  Sidney,  it  has  been 
esteemed  to  be  cruel,  that  a  man  should  be  con- 
Tieted  on  such  kind  of  evidence ;  and  the  at- 
taieder  of  that  unfortunate  gentleman  was  re- 
▼ersed  for  that  reason. 

In  Sidney's  trial,  his  bankers  swore,  they 
used  to  pay  bills  drawn  by  him  in  the  hand- 
wilting  tney  were  shewn,  and  no  persons  could 
coBtnSict  them ;  and  yet  the  sentence  against 
lure  was  a  great  blemish  to  that  reign.*  The 
peat  lord  chief  justice  Holt,  in  the  Case  of 
Crosbyf,  refused  to  admit  it;  and  the  lord 
ehief  Mron  Bury,  on  Francia's  Trial {  followed 
that  example. 

At  jHresent,  give  roe  leave  to  say,  there  is 
ao  evidence  that  it  is  Mr.  Kelly's  hand,  and 
there  is  positive  proof  that  it  is  not.  Therefore, 
we  who  live  under  so  equitable,  just,  and  happy 
a  government,  can  never  convict  a  man,  in 
tiMee  days  of  liberty,  on  such  insulBcient  con- 
jectures. 

They  next  produced  the  three  letters,  which, 
they  would  insinuate,  were  wrote  by  Kelly, 
SUM  dictated  by  the  Bishop,  which  were  men- 
'  by  me  before,  and  wbich  were  sworn  by 


*  As  to  this  see  vol.  9,  p.  864. 
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Sas  his  CiM^  vol,  IS,  p.  898, 
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the  clerks  of  the  postoffioe  to  hats  bseti  stopt 
going  to  France. 

The  Bishop  desired  to  examine  them  relating 
to  these  letters  being  detsined,  and  would  fain 
have  known  who  took  tbem  out  of  the  maif : 
this  be  thought  was  proper  for  him  to  demcuidy 
since  be  seemed  to  insinuate,  that  be  questioned 
their  ever  having  been  in  the  post  office.  Bnt 
your  lordships  would  not  suffer  any  enquiry 
to  be  made  on  this  head,  and  voted  it  incon* 
sistent  with  the  public  safety,  and  unnecessary 
for  the  defonce  of  the  prisoner,  to  permit  any 
further  questions  to  be  asked  in  relation  to  this 
important  affair. 

These  honest  gentlemen,  the  clerks  of  th# 
post-office,  have  deposed  farther,  that  the 
papers  produced,  are  true  copies  of  the  originals 
detained  by  them ;  though,  at  the  same  timCy 
they  confine,  thev  never  examined  them  afW 
they  had  copied  tbem. 

i'bey  positively  swore  fnrtber,  that  the  ori- 
ginals were  of  the  same  hand  with  the  letter 
of  the  90th  of  August,  though  they  affirm 
this  barely  upon  memory,  never  having  marked 
any  letter  in  order  to  know  it  sgain ;  and  one 
of  them  declared  upon  oath,  that  he  did  not  be- 
lieve there  coufd  be  such  an  imitation  of  Kelly's 
hsnd  as  could  deceive  him  ;  though  the  whole 
House  agrees,  that  hands  may  be  counterfoited 
so  as  to  deceive  the  men  that  m  rote  them. 

They  own,  they  never  compared  two  original 
letters  betneen  the  90th  of  April,  and  94th  of 
August,  though  they  might  have  stopt  a  let* 
ter  one  post,  without  prejudice  to  the  govern- 
ment, in  order  to  be  more  certain  in  their  evi* 
denoe. 

Thus,  my  lonis,  should  this  Bill  pass,  this 
great  man  roust  fall  by  the  depeudance  this 
House  must  have  on  the  memory  of  these 
clerks. 

Mr.  Lewis,  who  has  long  served  in  the  se- 
cretary's office,  tells  us,  thai  frequently  letters 
aiid  seals  u^etl  to  be  oiuiiterteiied :  snci,  in  a 
uM>re  particular  manner,  b  v  one  Brock«'t.  who 
excelleii  so  much  in  this  arf,  that  be  has  cheat- 
ed many  persons,  and  has  8«»  tar  deceived  tbem^ 
that  they  have  not  known  his  copy  from  their 
own  originals. 

When  tliese  letters,  thus  attested,  came  to 
be  read,  th<»y  are  in  cypher ;  so  that  it  most 
again  depeni)  on  the  honesty  of  a  decypherer, 
before  they  can  p<»sibly  be  made  treasonable. 

Mr.  Willes  dectHres,  they  were  truly  decy* 
phered  according  to  the  best  of  his  judgmeot 
and  skill ;  and  more  particularly,  that  the 
number  1S78,  which  is  stdiscribed  to  the  third 
letter  directed  to  Jackson,  stands  for  the  letter 
R.  But  when  some  lorls  asked  him  a  ques- 
tion, which,  perhaps  had  he  answered,  might 
have  proved  him  to  be  under  a  mistake ;  he 
refuses  to  give  ao  answer,  either  in  the  affir- 
mative or  negative,  for  ftar  of  revealing  his 
art ;  your  lo^bips  thought  proper  to  prevent 
an'y  further  cross- examinatioii  of  this  gentle- 
man,  bya  Resolotion. 

Mr.  Willes  says,  he  shsiwed  these  letters  de» 
cyphswd  IS  mj  locd  Tswnsbsiid,  before  bs 
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communicated  them  to  Mr.  Corbire,  who  is  a 
derk  io  the  aecretarr'a  office,  and  thoo  h^aays, 
that  Mr.  Corbire  and  ha  agreed. 

Before  these  letters  caoi  vet  prejudice  the 
Bishop,  the  caot  names  in  them  must  be  ex- 
plained, according  to  the  key  which  the  prose- 
cutors of  the  plot  have  made ;  and  in  oraer  to 
it  we  most  beheve  that  Jackson  stands  for  the 
Pretender,  because  Mr.  Plunkett  gave  him 
that  title  in  his  cypher.  Can  there  be  a  greater 
absurdity,  than  to  imagine  a  person  of  the  bi- 
ahop  of  Rochester's  capacity,  should  borrow  a 
name  of  that  consequence,  from  so  insigniiioant 
a  wretch  as  Plunkett,  who  it  does  not  appear 
crer  saw  him  ? 

Indeed,  the  coansel  for  the  Bill  did  not  read 
these  letters  against  the  Bishop,  since  they  had 
no  proof  of  his  dictating  them,  and  they  were 
nnly  read  on  account  of  the  general  conspi* 
racy. 

1  most  obsefre,  it  was  a  great  artifice  of 
these  learned  gentlemen,  whenever  there  was 
a  piece  of  evidence  to  which  the  Bishop  ob- 
jected, they  constantly  *  pretended,  they  pro* 
dnced  it  to  the  plot  in  general ;  for  they  knew 
it  could  not  be  admitted  against  the  reverend 
prehite :  but  yet,  when  they  came  to  sum  up, 
they  applied  them  to  this  particular  case; 
which  IS  not  agreeable  to  that  candour  that  is 
necessary  on  such  occasions. 

If  your  lordships  should  be  of  opinion,  that 
Kelly  wrote  them  ;  that  they  were  stopped  at 
the  post-office ;  that  they  were  duly  copied  ; 
that  they  were  truly  decyphered,  and  the  cant 
names  explained ;  yet  still  this  cannot  affect 
the  Bishop,  unless  it  be  fixed  oj^n  him  that  be 
dictated  them :  two  of  them  were  signed  Jones 
and  lUingtoo,  and  to  induce  year  lordships  to 
believe  the  Bishop  was  guilty,  as  they  affirmed, 
they  endeavour  to  prove  those  names  must  de- 
note him.  And,  in  order  to  it,  they  read  some 
letters,  affirmed  in  the  same  manner,  (as  before- 
mentioned)  by  the  clerks  of  the  post-office,  to 
be  his  handwriting :  but  first  they  read  a  cy- 
nher  taken  npon  Mr.  Dennis  Kelly,  and  sworn 
by  the  messenger  Hutehias.  to  be  wrote  bv 
Beorge  Kelly.  ^ 

I  can  observe  nothing  upon  this  cypher,  bnt 
that  the  bishop  of  Rochester  la  not  mentioned 
in  it ;  which  seems  very  exffaerdinary,  and  is 
not  a  proof  of  the  reverend  prelate's  being  in  a 
tODspiracy. 

The  letters  they  read  of  Mr.  Kelly  are  of  no 
moment,  and  are  only  calculated  to  fix  the 
names  of  Jones  and  lllington  upon  the  Bishop. 

They  giv^  an  acoQunt  of  his  lady 'a  death,  the 
Bishop's  own  illness,  his  going  to  and  from 
Bromley ;  and,  in  some  of  them,  the  dog  Har^ 
lemiin  is  mentioned. 

it  seems  repugnant  to  reason,  that  in  a  troa- 
aoaable  correspondence  of  this  importeaoe,  a 
gentleman  should  venture  his  life  to  give  an 
account  of  the  stete  of  one  person's  private  af- 
fair, and  entertain  his  friends  abroad  with  no 
other  busmess  in  such  a  tract  of  time. 

In  the  letters  directed  to  Mr.  Andnews,  at 
the  I>ag  and  Dnak^  nhioii  are  f  raved  to  kiara 


been  received  by  Mr.  Kelly,  Jones  and  filing- 
ton  are  not  named ;  and  those  in  which  we  find 
them,  were  such  as  paased  through  the  pual- 
offioe,  and  were  attested  like  those  under  cover 
to  Gordon  le  fils. 

It  is  not  Ukely,  that,  in  a  transaction  of  s& 
secret  a  nature,  Mr.  Kelly  should  teke  sueb 
pains  to  give  such  a  description  as  might  give 
the  least  room  for  a  suspicion  that  the  Biwop 
was  concerned ;  /  much  less  to  bave  mentioned 
so  many  particulars,  as  it  may  be  suggested  he 
has  done,  if  there  could  be  any  possibility  of 
wresting  the  ikeaning  of  Jones  and  lllington, 
and  interpreting  of  tbem  to  mean  the  Bishop. 

William  Wood,  the  Bishop's  coachman,  it 
brought  to  prove  the  particular  times  of  the 
Bishop's  bemg  in  or  out  of  town,  in  order  to 
shew  that  they  agree  with  the  times  mentioned 
of  Jones  and  lllington  in  the  intercepted  oor* 
respondence ;  and  he  refreshes  his  memory  by 
a  hook  of  memorandums,  which  might  nave 
been  destroyed^  if  it  had  been  apprehended,  by 
the  Bishop's  firiends,  that  such  evidence  could 
affect  him. 

What  they  next  attempt,  was  to  shew,  that 
the  doe  brought  over  by  Mr.  Kelly  from  France^ 
and  which  Mrs.  Barnes  swears,  that  he  onoe 
told  her  was  for  the  bishop  of  Rochester,  was  a 
strong  circumstance  to  ux  the  name  of  filing* 
ton  on  the  Bishop, 

My  lords,  Mrs.  Barnes,  who  is  under  the 
custody  of  a  messenger,  is  the  only  witness  te 
tliis  point ;  and  what  slie  says,  is  only  hearsay 
from  Kelly  :  she  owns  that  Kelly  never  told 
her  so  but  once,  and  that  was  when  she  thoqghl 
to  have  kept  it  for  herself :  and,  indeed,  it  might 
be  barely  an  excuse  to  prevent  his  parting  with 
it,  for  he  had  promised  to  bring  her  such  a  pre» 
sent  before  he  went  to  France. 

She  owns,  that  to  her  knowledge,  the  Bishop 
never  saw  the  dog,  nor  sent  any  message  aboat 
it ;  which  seems  to  be  very  extraordinary,  that 
if  this  present  was  of  such  great  conse^ueaoep 
he  should  not  bave  had  curiosity  enough,  at 
least,  to  sea  it :  an  affidavit  was  rnid  from  Bir* 
mingham,  a  suigeon  in  Paris,  which  saya» 
that  he  gave  this  dog  to  Mr«  Kelly,  for  Mn. 
Barnes. 

Belbre  I  leave  this  ciroumstance  of  the  dog^ 
it  is  proner  to  observe  another  great  improba« 
bility,  wnich  is,  in  a  letter  wrote  a  few  daya 
after  the  death  of  the  Bishop's  lady,'^it  is  said» 
Mrs.  lllington  was  in  great  tribulation  for  the 
loss  of  poor  Harlequin ;  and  can  it  besopposedi 
that  at  a  time  when  the  Bishop  was  io  afflio« 
tion  for  the  death  of  his  wife,  he  should  inde- 
oently  discover  so  much  grief  for  such  a  trifle  f 

I  think  this  is  sufficient  to  convince  any  per- 
son whatsoever,  that  thb  correspondence  ia  ef 
a  very  extraordinary  nature. 

Mrs.  Barnes  baa  told  your  lordships,  thai 
Mr.  Kelly  came  firom  Frahce  the  11th  of  April* 

My  tofds,  I  aM  now  come  to  the  only  pieoe 
of  evidence  that  seems  particulariv  tevelled  aa 
the  Bishop ;   which  is,  the  proof  that  has  been 

£' ven  of  the  dictating  those  letters ;  and  mUfem 
ii  be  dearily  andylaiB^iaade  lypaai^i  cu* 
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Aot  conoeire  that  any  thing  can  be  laid  to  this 
ptelate'a  charge. 

Unless  it  is  eyident,  that  the  Bishop  did  dic- 
tate as  alleged,  I  cannot  think  any  of  your 
lordshipa  can  rote  him  guilty  according  to  the 
rules  of  justice ;  for  no  noau  is  safe  either  in  bis 
life,  liberty  or  foi'tuoe,  if  he  may  be  deprived 
of  either,  on  account  of  a  correspondence  in 
which  it  does  not  appear  be  was  concerned. 
Though  your  lordships  should  so  far  credit  the 

Srecarious  eridence  at  your  bar,  as  to  beliere 
lat  Jones  and  Illinston  stood  for  the  bishop  of 
Rochester ;  yet  unless  it  is  plain  that  it  was 
with  his  privity,  it  is  certainly  im[>08sible  this 
Bill  should  pass :  and  if  it  should,  it  will  here- 
after be  in  the  power  of  any  two  men,  one  at 
home,  and  one  abroad,  to  ruin  the  most  inno- 
cent person,  by  entering,  without  his  know- 
ledge, into  a  correspondence  of  this  nature. 

If  the  being  named  in  treasonable  letters  be 
a  crime,  though  it  does  not  appear  it  was  with 
the  priritv  of  such  persons,  1  will  submit  to 
yom*  lordships,  how  far  men  of  the  greatest 
zeal  to  the  present  establishment,  are  to  be  af- 
fected by  Mr.  Plankett's  insinuations. 

No  man  Ought  to  suffer  for  the  suggestions 
<lf  another  person,  unless  it  appears  he  has  given 
ffreat  foundation  for  them.  And^  in  this  case, 
w^uld  it  not  be  most  extraordinary  and  most 
v^nst,  to  punish'  this  reverend  prelate,  for  a 
crime  which  there  is  no  proof  he  ever  com- 
mitted? I  mean,  the  dictating  of  these  letters. 
And  if,  on  the  other  hand,  the  unfortunate  cir- 
cumstances of  his  affairs  have  furnislied  him 
with  means  of  shewing,  beyond  contradiction 
that  he  conld  not  be  concerned  in  the  letters  of 
the  SOtb  of  April ;  that  for  a  considerable  time 
he  conld  not  see  Mr.  Kelly ;  and  that  there 
never  was  an  intimacy  between  them  :  then, 
my  lords,  I  hope,  erery  man  who  gives  his  vote 
ibr  the  rejecting  this  Bill,  has  the  strongest  evi- 
dence of  his  side  to  support  his  opinion';  and 
need  not  be  afraid  or  ashamed  to  own  it  here, 
er  any  where  else. 

This  part  of  the  evidenee  beinor  of  great  con- 
sequence, [  must  beg  your  lordships'  attention, 
whilst  I  recapitulate  the  heads  of  it,  as  clearly 
and  distinctly  as  possibly  I  can. 

The  first  witness  they  called,  was  Floti^er,  a 
diairman,  who  swears,  that  h^^arried  Kelly 
twice  or  thrice  to  the  deanery ;  but  that  the 
Kshop  was  never  at  home,  and  consequently 
did  not  see  him.  His  partner  swore,  be  had 
carried  him,  with  Flower,  one  of  those  times. 

The  next  person  produced,  was  a  porter,  one 
Taalear,  who  deposed,  that  he  went  about 
Christmas  was  twelvemonths,  twice,  with  mes- 
■ages  from  Kelly  to  the  Bisho|) ;  the  last  of 
wEich  times,  he  carried  some  beaver  stockingii ; 
that  the  Bishop  seat  for  him  up  stairs,  gave  nis 
aerrice  to  Mr.  Johnson,  and  thanked  him  for 
his  present. 

Bits.  Kilbume,  at  whose  house  Mr.  Kelly 
lodged  says,  that,  once  a  servant  came  from 
the  Bishop,  to  know  how  Mr.  Johnson  did,  and 
was  sorry  he  couM  not  have  his  company  at 


William  Wood,  the  Bishop's  coachman, 
says,  he  once  stopped  in  Bury- street;  but 
does  not  know  for  what ;  and  that  the  Bishop 
sent  a  servant  some  where,  who  presendy  re- 
turned.   And, 

Doyd,  who  keeps  the  Star  and  Garter  ii| 
Palace-yard,  has  told  us,  that  Neynoeonce 
came  to  his  bouse,  and  told  him,  he  staid  for 
an  ingenious  gentleman,  who  was  gone  to  th^ 
bishop  of  Rochester's  house. 

This,  my  lords,  is  all  the  praef  they  offinred 
of  this  intimacy;  from  which  they  wouM 
infer,  that  the  Bishop  dictated  these  letters, 
and  is  consequently  guilty  of  the  crimes  laid  to 
his  charge. 

If  your  lordships  consider  what  was  pro- 
duced on  the  other  side,  I  am  snre  you  must 
agree  there  is  no  foundation  for  this  assertion. 

Mrs.  Kilbume  denies,  to  the  best  of  her 
knowledge,  that  the  Bishop  ever  came  to  her 
house,  or  that  his  coach  ever  stopped  there,  or 
ever  was  sent  for  Kelly. 
^  That  Kelly  did  note;o  out  of  town,  from  the 
time  he  came  from  France,  tilt  he  was  taken 
up,  the  19th  of  May,  and  never  lay  out  of 
her  house  one  night. 

This,  my  lords,  was  confirmed  by  her  mai4 
Anne  Ellis. 

Mrs.  Barnes  says,  she  nerer  heard  of  any 
message  from  the  Bishop  to  Kelly,  nor  ever 
had  any  conversation  with  him  about  tha 
Bishop. 

Wiiliflim  Wood  the  coachman,  who  Kved 
with  the  Bishop  four  years,  has  dedared,  that 
the  bishop  of  llocbester  never  sent  him  with 
his  coach  to  Bury-street  to  fetch  any  person 
from  thence,  that  there  was  no  stranger  at 
Bromley  for  a  fortnight  before  his  hidy  died, 
which  was  the  26th  of  April ;  that  nobody 
could  come  in  a  coach  or  on  horseback,  but  he 
must  know  it ;  that  he  never  saw  sucii  a 
person  as  Mr.  Kelly,  till  he  was  shewed  him  at 
the  Tower ;  and  that  the  Bishop  went  ill  of 
the  gout  to  Bromley  the  12th  of  April,  and 
did  not  return  to  London  till  the  7th  of  May. 

Malone,  Mrs.  Barnes's  servant,  says,  that 
she  never  saw  the  Bishop,  or  any  of  his  ser- 
vants, with  Mr.  Kelly. 

Thomas  Grant,  who  has  been  the  BisAiop's 
servant  nine  years,  has  declared,  that  the 
Bishop  went  to  Bromley  the  12th  of  April  very 
ill  of  the  gout,  and  that  no  stranger  could 
come  to  him,  from  the  time  he  went  to  Brom- 
ley, till  after  his  wife's  death  ;  that  one  or  other 
of  the  servants  ahrays  sat  up  with  him  ;  and 
that  no  person  could  visit  him,  but  they  must 
know  it ;  for  they  were  either  in  the  same 
room,  or  the  next  room  to  bira:  and  that  no 
stranger,  except  Dr.  Aldridge  and  the  apothe- 
cary, came  near' him.  Grant  says,  that  ha 
was  forced  to  go  to  town  to  attend  at  the  West- 
minster election  of  scholars  on  the  21st  of 
April,  but  left  Beanchamp  there,«who  cama 
down  for  that  purpose  on  the  18th. 

Beauchamp  and  Steen,  who  were  the  two 
servants  that  attended  with  Grant,  swear  the 
same  thing. 
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Susannah  Hairey,  Sarah  Jonea,  Thomas 
Farnden,  Elizabeth  Hig^ginson,  and  all  the 
serfauts  agree,  that.tbev  never  heard  of  any 
person  by  the  name  of  Kelly  or  Johnson's 
being  with  the  Bishop.    And, 

Mn,  English,  who  took  the  names  of  the 
Bishop's  Tisitors  for  many  years,  does  not  re- 
member, that  she  ever  beard  of  such  a  person 
as  Kelly,  or  Johnson,  And  I  doubt  not,  but 
that  every  lord  must  allow,  that  it  is  not  possible 
to  hare  a  more  clear,  a  more  strong,  or  legal 
proof  to  a  negative  than  this  is. 

1  must  observe  to  your  lordships,  that  most 
of  these  servants  have  been  in  strict  custody, 
and  severely  used,  particularly  Farnden,  arid 
yet  your  lordsltips  see  how.  unanimous  they 
are  in  their  evidence :  and  their  testimony  is  so 
positive,  that  I  cannot  conceive  any  person  can 
suggest  there  was  the  least  lotimacy  between 
this  reverend  prelate  and  Mr.  Kelly  ;  and  much 
less,  that  he  could  be  with  him  to  write  the 
letters  that  are  dated  the  20ih  of  April. 

Mr.  Reeves  did,  indeed,  so  far  agree,  as  to 
be  of  opinion,  that  they  might  have  been  wrote 
the  11th  of  April,  which  was  the  day  Kelly 
came  from  France:  but,  my  lords,  Mrs. 
Barnes  has  deposed,  he  went  to  bed  the  minute 
he  came  home,  and  lay  there  for  a  considerable 
time ;  besides  it  is  improbable  that  letters  wrote 
the  11th,  should  not  be  sent  till  the  19th.  But 
if  any  further  argument  was  necessary  to  con- 
fute this  absurd  suppositioD,  the  earl  of  Sun- 
derland's death  is  mentioned  in  the  letter  to 
Chivers,  and  that  noble  lord  died  the  19th  ;  at 
which  time  it  hath  been  proved  Mr.  Kelly 
was  not  with  the  Bishop. 

The  bishop  of  St.  Asaph  did  at  first  pe- 
remptorily  contradict  one  part  of  Mr.  Grant's 
evidence,  by  saying,  he  bad  received  a  letter 
from  the  bishop  of  Rochester,  at  the  time 
which  Grant  has  sworn  he  was  so  ill  of  the 
gout  that  he  could  not  write. 

His  lordship  positively  affirmed,  that  he  re- 
ceived this  letter  on  Saturday  the  21st  of  April 
in  the  morning,  and  saw  Grant  in  London  oe- 
tween  twelve  and  two :  but  when  it  was  proved 
that  Grant  did  not  leave  Bromley  till  the  even- 
ing of  that  day,  and  that  another  person  offi- 
ciated for  him  as  butler  in  the  deanery,  by 
reason  of  his  absence,  then  the  Bishop  seemed 
to  think  himself  under  a  mistake,  and  allowed 
it  might  have  been  some  time  before. 

His  tordfship  owned,  he  never  received  a 
letter  from  the  bishop  of  Rochester  before  nor 
fince,  and  therefore  was  a  stranger  to  his  hand. 

I  could  have  wished  this  reverend  prelate 
bad  recollected  himself  more  fully,  before  he 
had  flfiven  his  testimony  in  a  matter  of  this 
great  importance  to  one  of  his  brethren. 

There  was  another  witness  examined,  which 
was  Croflon  the  shoe  maker,  to  prove,  that 
Talbot  (who  was  said  to  have  received  the 
three  letters  directed  to  Gordon  le  Fils)  was  at 
that  time  in  London,  when  he  was  sop|K>sed  to 
have  been  in  Boulogne.  Crofton  swears  he 
saw  him  in  town  the  29th  of  April,  and  proved 
it  by  hii  hook. 


There  was  another  person  called,  whose 
name  was  Donner,  that  deposed,  Gordon  owned 
to  him  the  receiving  6f  this  packet ;  but  an 
affidavit  was  produced  from  Gordon,  in  which 
he  denies  it.  Donner's  evidence  is  only  bear- 
say,  the  other  is  positive. 

My  lord^,  the  counsel  for  the  Bill  pro- 
duced some  papers  which  were  taken  in  the 
Bishop's  custody  when  he  was  apprehended, 
and  endeavour  to  draw  very  ill-natured  and 
forced  constructions  from  them. 

The  first  was  a  letter  from  the  duchess  of 
Ormond,  in  which  she  acquaints  him,  **  That 
she  had  something  to  send  him,  which  she 
could  not  trust  to  a  better  hand ;"  or  words  to 
that  effect.  And  this  they  would '  pretend  to 
insinuate,  were  some  treasonable  papers. 

1  appeal  to  all  mankind,  whether  it  is  not 
very  extraordinary  to  suppose,  that  the  Bishop 
should  be  presumed  to  convey  a  traitorous  cor- 
respondence through  that  channel.  Every 
body  knows  the  friendship  which  was  betweea 
the  reverend  prelate  and  that  family ;  and  it 
is  not  surprizing  that  this  unfortunate  lady 
should  think  him  a  proper  person  to  consult, 
and  entrust  with  her  own  affairs.  Therefore  I 
cannot  think,  that  these  general  expresskms 
can  at  all  affect  him. 

The  next  they  r^,  is  a  paper  found,  or 
pretended  to  be  found  at  the  deanery,  suh- 
scribed  to  Dubois,  but  without  date:  in  this 
the  person  who  writes  it,  says.  He  received  a 
letter  by  Mr.  Johnson,  to  which  he  returned 
an  answer  in  his  hand. 

The  secret  committee,  at  first,  apprehended 
that  this  was  received  by  the  Bishop ;  and  thus 
it  passed,  till  upon  seizmg  a  letter  wrote  in  the 
Tower  by  his  lordship,  they  found  a  similitude 
in  the  seals,  which  immediately  enlightened 
them,  and  then  it  was  presently  said  to  have 
been  wrote  by  the  Bishop. 

They  then  wanted  to  fix  this  to  be  the 
Bishop's  own  hand- writing,  and  they  could 
find  no  other  way  of  doing  it,  but  pretending' 
there  was  a  similitude  between  the  E's  in  this 
letter,  and  those  which  the  Bishop  generally 
used.  I  believe  it  is  the  first  time  that  ever 
such  an  argument  was  brought  to  prove  that 
the  whole  letter  has  been  wrote  by  a  person : 
much  less  was  it  ever  pretended  to  be  offered 
to  a  court  of  justice  against  any  prisoner  what- 
soever: bu^  I  believe,  there  is  no  man  ac- 
quainted with  the  Bishop's  hand,  but  sees  it  ia 
not  wrote  by  him. 

They  would  also  affirm,  that  when  in  this 
letter  the  Bishop  is  supposed  to  say,  that  he 
returned  an  answer  in  Mr.  Johnson's  hand,  it 
must  be  understood  to  be  his  hand- writing': 
which,  f  must  confess,  does  not  at  all  appear 
to  be  a  necessary  conclusion ;  for  be  might 
deliver  his  answer  into  Mr.  Johnson's  hand, 
which,  1  think,  is  more  natural  to  suppose  than 
the  other. 

Your  lordships  must  judge,  how  improbable 
it  is,  that  the  Bishop  shou:d  keep  such  a  letter 
by  him,  which  he  wrote  himself;  or  that  wbea 
such  care  is  taken,  as  the  prosecncors  of  th€ 
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plot  tbemtelres  sty,  for  preveDting,  any  per- 
son's discovering  the  intimacy  between  Mr. 
Kelly  and  him,  such  a  secret  sbonld  be  trusted 
in  writing,  and  even  without  a  cypher.^-The 
two  seals  which  gare  this  turn,  are  Cicero's 
beads,  which  are  very  common,  and  are  to 
be  found  every  where.  They  are  one  broke, 
the  other  whole,  which  must  make  it  very 
difficult  to  judge  of  them  :  and  it  is  albwed, 
that,  at  best,  it  is  but  precarious  erideuce. 

If  Mr.  Neynoe  speaks  truth,  when  he  said, 
the  Bishop  had  notice  of  the  storm  that  threat* 
cned  him,.  1  am  certain,  that  this  paper,  if  it 
could  have  been  apprehended  of  consequence, 
would  have  been  destroyed :  but,  I  believe,  it 
was  impossible  for  him,  or  any  body  else,  to 
think  it  should  meet  with  such  an  explan{ittoo. 

The  next  letter  they  produced,  which  they 
seemed  to  think  material,  was  that  which  was 
seized  on  his  servant  going  to  Mr.  Morrioe : 
in  this  he  sajps,  that  the  evidenoe  of  Plunkett, 
and  those  people,  could  not  affect  him ;  but  as 
he  does  not  mention  Mr.  Kelly,  they  would 
have  it  presumed,  that  this  is  a  proof,  that 
Kelly  could  have  said  something  of  him> 
But,  J  think,  this  must  appear  to  be  a  Tery  ill- 
natured  assertion. 

Your  lordships  will  eonsider,  he  was  then 
writing  to  his  son-in-law  ;  and  therefore  no 
great  accuracy  was  necessary. 

In  another  place,  be  says,  that  if  they  Im- 
peached hiipi  be  should  remain  in  prison  fi»r 
some  time ;  and  this  they  would  decypher  to 
he  an  implication  of  his  guilt. — But,  in  my 
poor  opinion,  it  is  the  reverse :  be  seems  to 
say,  that  if  the  Commons  should  be  induced 
to  send  up  an  isapeachment  against  him,  he 
was  so  satisfied  of  his  own  mnocenoe,  and 
your  kirdships'  jvetice,  that  he  thoiM^bt  the 
confinement  till  his  trial  would  be  the  only 
misfortane  that  cpold  attend  him.  The  ex- 
ample of  the  earl  of  Oxford  was  recent  in  his 
foemory,  and  might  justly  create  in  him  a  fear 
of  undergoing  a  long  imprisonment. 

It  is  ob|ected,  that  he,  in  this  letter,  makes 
jm  orotestations  of  his  innocence :  but  if  you 
willconsider  he  writes  to  Mr.  Morrice,  I  be* 
lieve  everybody  will  agree,  that  such  declara* 
tions  were  not  necessary. 
-  Mr.  Lsiyer's  attainder  was  read;  but  it  does 
not  appear,  that  the  Bishop  had  any  oorre* 
fipoiidenee  with  him  ;  ^therefore  I  cannot  con- 
ceive why  we  were  troubled  with  it. 

My  lords,  I  have  now  gone  tbroogh  the 
whole  evidence  thai  is  brought  to  justify  this 
extraordinary  proceeding,  and  must  observe 
the  steps  that  have. been  taken  .to  procure  all 
the  possible  means  to  work  the  destruction  el* 
this  great  man. 

You  have  seen  his  very  servants  confined, 
who,  it  does  not  appear,  were  guflty  of  the 
least  glimpse  of  treason. 

Lawaon,  a  baker  of  Bromley,  who  appeared 

•t  your  bar«  has  been  empkryed  to  examine  the 

pcraona  in  the  Bishop's  n«ghbonrhood,  in  order 

to  find  the  least  partLcnlar  thtt  could  amount 

jq  the  shudpw  of  a  woof ;  and  went  sn  far^  as 
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to  offer  Wood  the  coachman  the  wages  that' 
were  due  to  him,  if  he  would  hare  gone  thf 
leiM^tbs  that  were  required. 

Mr.  Bingley  told  us  in  the  Case  ^of  Kelly 
(and  as  it  has  not  been  disproved,  it  is  to  Im 
taken  for  granted),  that  a  warrant  was  shewn 
hy  the  messenger,  signed  by  a  secretary  of 
state,  to  carry  him  to  Newgate,  which  he  was 
told  was  unavoidable,  unless  be  would  own  the 
letter  ofthe  30th  of  August  to  be  Mr.  Kelly's 
band-writing :  but  it  appeared  the  next  day,  to 
be  nothing  but  in  order  to  terrify  him. 

Mr.  Kelly  himself  has  told  your  lordships^ 
that  Mr.  Delafaye  offered  him  his  own  terms 
if  he  would  have  turned  evidence:  and  this  was 
done  to  destroy  the  bishop  of  Rocliester ;  or, 
to  speak  in  toe  language  mentioned  at  your 
bar,  **  to  puU  down  the  pride  of  this  haughty 
prelate.'' 

Your  lordships  may  remember,  that  Mn 
Wearg  objects  to  the  Bishop's  servants,  because 
two  ol  them  had  employments,  as  appears  by 
bis  lordship's  own  letter :  but,  my  lords,  when 
they  were  examined,  they  acquainted  the 
House,  that  it  was  upon  the  reading  pf  the 
Heport,  that  they  recollected  the  Bishop's  cir« 
cumstaoces  before  the  death  of  his  wife.  And 
if  every  man  who  has  a  place  under  the  Bishop^ 
is  not  to  be  estjeemed  a  free  agent,  when  he  is 
u|)on  oath,.  1  hope  it  will  be  allowed,  on  the 
other  hand,  that  those  who  have  employment^ 
under  the  government,  ought  not  to  be  ad^ 
mitted ;  then  aU  the  witnesses  that  have  been 
brought  to  SBpport  the  Bill,  from  the  decy- 
pbei«r  to  the  messenger,  will  be  discreditecl, 
and  the  whole  proseention  must  fall  to  the 
gronnd. 

My  lords*  it  has  been  a  hardship  thai  han 
attended  the  Bishop,  that  he  has  been  forced  t# 
prove  a  negative ;  and  the  difficulty  has  been 
the  stronger  upon  him,  that  your  tordships 
have  not  permitted  Mr.  Kelly  to  be  exnmioed^ 
as  was  moved  by  a  learned  lord,  in  my  eye^ 
and  if  the  gentleman  had  sworn  what  he  se 
solemnly  affirmed  at  your  bar,  relating  to  this 
affair,  1  can't  cooceive  we  could  have  had  thf 
least  Rebate. 

The  noble  lords  who  appeared  the  most.zeA» 
lous  in  this  prosecution,  were  those  who  op- 
posed the  examination  of  Mr.  Kdly  ;  whicn^ 
m  my  poor  opinion,  is  a  strong  aigument,  that; 
if  he  had  been  brought  beloce  us,  be  would 
have  persisted  in  his  derations  of  the  Bishop's 
innooenoe. 

The  reverend  prelate  has  desimd  ef  any  lord 
in  the  administralion,  and  even  the  honourable 
person  who  appealed  at  yoor  bar,  to  declare^ 
whether  any  orie  single  person  had  charged 
him  (on  their  own  knowledge)  of  beinff  gtmty 
of  any  treasonable  prantiee.  And^  it  has  np«> 
pearsd  to  the  contrary :  ther^foe  this^  whok 
ckaige  is  founded  upon  the  slight  ciroum* 
stances  and  improbable  innuoidoes  before-menr 

tioned. 

Another  objection,  which  has  been  raised,  is, 
ihatlbr.  Kelly  made  resistanoe,  when  be  was 
seized,  till  hs  had  burnt  some  of  his  papers; 
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but,  my  lords,  I  don't  see  any  reason  to  lay  this 
10  the  charge  of  the  Bishop. 

Kelly  is  to  answer  for  his  own  actions,  and 
is  uolbrtunately  like  to  soffer  for  them :  a  per- 
son of  his  a^e  might  have  many  letters  in  bis 
cnstody,  which  he  did  not  care  should  be  seen, 
and  yet  of  a  different  nature  from  a  traitorous 
correspondence.    ' 

After  this  evidence  is  considered,  I  cannot 
think  your  lordships  will  establish  such  a  pre- 
cedent, which  hereafter  may  be  employed  to 
ruin  the  greatest  amongst  yon.  And  if  eyer 
hereafter,  pains  and  penalties  are  unjustly  in  • 
fljcted  on  any  person,  posterity  will  derive  the 
original  of  such  Bills  from  the  proceedings  of 
this  parliament;  and  what  opinion  will  be 
framed  of  us,  should  this  be  passed  into  a  law, 
I  submit  to  every  impartial  person. 

It  must  be  left  to  your  lordships*  considera- 
tion, which  will  be  of  most  fatal  consequence  to 
the  public,  the  leaving  this  precetlent  (of  con- 
demning on  such  kind  of  evidence)  like  a  sword 
which  your  enemies  may  take  up  when  they 
please ;  or  the  banishing  the  bishop  of  Ro- 
chester, in  the  evening  or  his  days,  who  alone 
could  do,  in  his  single  person,  no  preiudice  to 
the  constitution.*  If  he  were  inclined  to  over- 
turn it,  as  his  enemies  suggest,  he  is  in  a  better 
situation  abroad  than  at  home,  to  execute  that 
design,  and  direct  the  counsels  of  the  dis- 
affe^ed.f  The  ruin  of  one  man  will  not  heal 
the  wound,  that  the  passing  of  this  Bill  seems 
to  make  in  the  govern ment  of  this  kingdom. 

It  has  been  said  in  the  debate,  that  the 
Bishop  on^ht  to  have  made  protestations  of  bis 
zeal  ror  bis  majesty  and  his  fttmily:  but,  I 
think,  he  took  the  most  ready  way  ofperfbrm-  I 
ing  bis  duty,  when  he  shewed  hihiselfinnocent 
of  the  crimes  laid  to  bis  charge. 

If  he  had  made  use  of  any  expressions, 
"which  those  lords  blame  him  tor  omitting,  the 
same  good-nature  would  have  called  it  hypo- 
4;risy ;  and  those  who  are  displeased  with  his 
silence,  wonid  have  accused  him  of  insincerity. 

My  lords,  this  Bill  seems  as  irregular  in  the 
pnnishments  it  inflicts,  as  it  is  in  its  foundation, 
and  carries  with  it  an  unnatural  degree  ofjiard* 
shin.  ' 

It  is  felony  for  his  children  to  correspond 
sritb  him :  and  in  this  circumstance,  it  is  dif- 
ferent from  the  onty  Bill  that  carries  with  it  the 
least  resemblance  of  this ;  I  mean,  that  for  the 
banishment  of  the  earl  of  Clarendon. 

The  earl  bad  flown  from  the  prosecution,  and 
retired  beyond  sea.  The  chai^^es  against  him 
"Were,  principally,  for  advising  a  standing 
armys    and   another   article   exhibited    was, 

^  This  passage,  sis  exhibited  here,  is  but 
awkwardly  constructed.  Of  statesmen,  who 
after  impeaching  others  have  been  themselves 
impeached,  see  vol.  8,  p.  137}  vol.  1],  pp. 
^^,  633 ;  vol.  14,  p.  1394. 

*  See  Mr.  C^lethorpe*s  Speech  in  the  House 
uf  CoBjUMOMi  New  P4rl.  Hut.  vol.  8,  p.  916. 


'*  That  he  had  advised  and  procured  divers  of 
his  msjesty's  subjects  to  be  imprisoned  agaiust 
law,  in  remote  islands,  garrisons,  and  other 
places,  thereby  to  prevent  them  of  the  benefit  of 
the  law,  and  to  produce  precedents  fur  the  im- 

firisoning  any  other  of  his  majesty's  subjects  in 
ike  manner.''* 

The  7th  article  against  him  was,  '^  That  he 
had,  in  a  short  time,  gained  to  himself  a  greater 
estate  than  can  be  imagined  to  be  gained  law- 
folly  in  so  short  a  time  :  and,  contrary  to  his 
oath,  he  had  procured  several  grants  under  the 
great  seal  from  his  majesty,  tor  himself,  ami 
his  relations,  of  several  of  his  majesty's  lands, 
hereditaments  and  leases,  to  the  disproflt  of  his 
majesty." 

There  need  not  have  been  any  witnesses  of 
these  crimes,  for  they  were  apparent;  and 
every  body  knew  that  he  was  prime  minister: 
yet  sir  Francis  Goodier,  upon  that  debate  hi  the 
House  of  Commons,  declared  the  sentiments 
which  1  expressed  at  the  beginning,  **  That  he 
was  not  against  proceeding,  but  unsatisfied  to 
do  it  without  witness,  it  being  like  swearing  in 
*  verba  magistri.' " 

Another  great  man,  upon  the  same  question, 
and  an  ancestor  to  a  noble  lord  near  me,  said; 
**  That  if  the  parliament  set  aside  law  in  this 
cAse,  we  should  be  happy  to  see  law  declaring 
the  power  of  parliaments." 

The  punishment  for  corresponding  with  the 
earl  was  high-treason,  and  then  two  positive 
witnesses  were  necessary  to  convict:  but,  id 
this  case,  one  corrupt,  terrifieil,  and  pet^ured 
person  may  take  away  the  life  of  the  most  in* 
nocentman. 

There  is  another  great  misfortune  whicl^ 
this  Bill  brings  npon  tlie  Bishop,  which  is, 
that  he  is  incapalAe  of  receiving  his  majes- 
ty's pardon.  This,  my  lords,  is  an  entrench- 
ment upon  the  prerogative.  And  what  most 
make  it  the  more  severe  in  this  case,  is,  that 
his  majesty's  inclinations  to  mercy  (which  are 
the  distinguishing  characters  of  his  life)  are 
stopped  by  this  law,  which  the  unfortunate  pre- 
late might  have  hopes  of  receiving  when  be 
had  merited  it,  by  a  dutiful  behaviour  to  the 
oountry  that  bad  sent  him  to  wander  abroad  ia 
exile,  and  by  his  future  conduct  have  confirm- 
ed, if  possiUe,  the  evidence  he  has  given  of  his 
innocence. , 

My  lords,  in  th^  case  of  the  earl  of  Danby^ 
your  lordships  have  declared,  that  his  banish*- 
ment  should  be  no  ptecedent,  nor  drawn  into 
example  for  the  time  to  eftne,  mA  have  so  en~ 
tered  it  in  your  Journals. 

It  has  been  proved,  that  this  reverend  prelate 
was  at  the  time  that  lie  was  suspected  to  be 
acting  in  treason,  engaged  in  studies  of  the 
most  high  nature,  which  is  a  dreomstance  thai 
ooffht  to  have  some  weight. 

If  this  Bill  pass  into  a  hiw,  sueh  evidence  it 
established,  end  sach  a  method  of  proceeding' 
introduced,  as  must  effectually  render  ell  that 
is  dear  to  us  prscarioos ;  and  it  ever,  hereafter^ 
we  should  see  a  wicked  administratton,  eup- 
porM  by  a  corrupt  majority  in  parliameiili  tkie 
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Hep  taken-  in  these  timet  of  liberty,  will  be  a 
aufficieot  precedent  to  give  a  colour  of  justice 
to  the  actioDB  of  those  who  should  be  wantoo  in 
tyranny. 

The  reverend  prelate,  who  spoke  before  me, 
nientioDs  some  cases  relating^  to  bills  of  attain- 
der, which,  in  my  poor  opmion,  differ  very 
iDuch  from  oar  present  question. 

The  attainder  of  sir  John  Fenwick  was  only 
to  supply  the  want  of  a  witness  who  had  de- 
posed against  him  upon  oath  before  the  grand- 
jury,  ami  who  was  spirited  away  by  the  pri- 
soner's friends :  but  at  present,  your  lordships 
are  to  supply  the  defect  of  evidence,  by  con- 
clemning  on  improbable  conjecture.  There  was 
a  noble  lord  in  this  House  the  other  day,  I  don't 
flee  him  now,  who  made  the  greatest  figure  in 
opposition  to  that  Billi  1  wish  we  coiud  have 
hj«  assistance  on  this  occasion. 

My  lorda,  since  that  reverend  prelate  has 
quoted  some  cases,  be  will  permit  me  to  remind 
him  what  has  been  formerly  said  upon  acts  of 
attainder ;  that  such  bills,  like  Sisy  pbus's  stone, 
have  frequently  rolled  back  upon  those  that 
were  the  chief  promoters  of  them.* 

This  |>rodential  argument  should  restrain  us 
from  being  too  forward  with  them  at  this  time 
of  day. 

The  act  for  the  attainder  of  the  earl  of  March 
passed,  becaase  he  bad  been  instrumental  in 
procoring  the  attainder  of  another  lord,  under 
pretence  of  a  letter,  which  the  record  says  was 
no  evidence. 

The  lord  Cromwell  t  is  another  known  in- 
stance of  this  observation :  he  was  the  first  who 
advised  this  violent  proceeding  in  Henry  the 
8th's  time :  and  it  is  remarkable,  t^at  the  ad- 
vice be  gave  to  the  rain  of  others,  proved,  not 
feitfr  after,  fatal  to  himself. 

1  have  now  given  your  lordships  the  reasons 
why  I  am  against  the  Bill.  I  fear  1  have  tired 
your  patience,  and  shall  therefore  conclude 
with  the  words  of  the  great  man  I  before  men- 
tioned ;  I  mean,  sir  Heneage  Finch,  in  the 
case  of  the  earl,  of  Clarendoiw-><  We  have  an 
accusation  upon  hearsay,  and  if  it  is  not  made 
good,  the  blackest  scandal  hell  can  invent  lies 
at  our  doors." 

The  result  of  this  debate  was,  that  the 
Bill  passed  the  House ;  it  afterwards  obtained 
the  royal  asseot,  and  was  as  inserted  at  page 
644. 
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pardon  at  court,  bv  speaking  against  the  Bi- 
shop, in  order  to  which  he  begged  some  hints. 
The  minister  was  deceived,  and  went  through 
the  whole  cause  with  him,  pointing  out  where 
the  strength  of  the  aigument  lay,  and  where 
it'is  weakness.  The  duke  was  very  thankful, 
returned  to  town,  passed  the  night  in  drinking, 
and  without  going  to  bed,  went  to  the  House 
of  Lords,  where  he  spoke  for  the  Bishop,  reca- 
pitulating in  the  most  masterly  manner,  and 
answering  all  that  had  been  urged  against 
him."  Horace  Walpole,  (lord  Orford,)  Cata« 
logue  of  Royal  and  Moble  Aathors,  art.  Whar- 
ton. 

It  may  be  observed  that  in  the  debate  which 
arose  out  of  Atterbury 's  PetitioD  for  directions 
whether  to  defend  hio>self  in  the  House  of 
Commons,  (see  p.  434,)  the  duke  of  Wharton 
opposed  a  motion  declaratory  that  the  Bishop 
ought  not  to  defend  himself  there,  and  said 
that  the  Bishop  having  already  applied  to  the 
House  of  ComoMNis  to  assign  him  counsel,  it 
was  preposterous  for  him  to  pray  the  Lords  not 
to  give  him  leave  to  be  hearo  before  the  Com- 
mons, which  was  the  drift  of  his  Potion. 
See  New  Pari.  Hist  vol.  8,  p.  210.  Tliis  cir- 
cumstance might  render  it  more  easily  credi- 
ble, that  Wharton  was  indisposed  towards  At« 
terbury. 

Mr.  Wynne,  after  dispatching  the  vindica- 
tion of  his  father  (see  p.  516,)  proceeds  to  de- 
fend the  duke  of  Wharton  from  lord  Orford 'a 
imputation.  I  will  transcribe  his  own  expres- 
sions : 


'*  It  is  a  remarkable  anecdote  relating  to  this 
Speech,  that  his  grace,  then  in  opposition  to 
the  Court,  went  to  Chelsea"  [Walpole  lived  at 
Chelsea]  **  the  day  before  the  last  debate  on 
that  prelate's  affair,  where  acting  contrition,  he 
professed  being  determined  to  work  out  his 

*  See  pp.  63S,  633,  of  vol.  11,  and  vol.  8,  p. 
137y  as  there  referred  to.  See  also  Gregg's 
Csse»  vol  14,  p.  1371,  a.  o.  1707-8. 

t  See  his  Case  in  this  Collection,  vol.  1, 
p.  433. 
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"  I  was  going  to  dose  these  observations  ; 
but  as  the  author  has  thought  fit  to  introduce 
the  foregoing  passage  in  his  anecdote  of  an  un- 
fortunate duke,  I  am  apt  to  think,  be  is  in  that 
respect  also  mistaken,  or  misinformed.  1  would 
not  be  understood  to  defend  his  levities,  or  want 
of  principles,  (as  the  author  calls  them,)  but 
happening  to  know  the  company  bis  lordship 
had  wiih  him  almost  every  hour  of  that  day 
before  he  spoke  in  the  House  of  Lords,  and  to 
whom  he  was  pleased  to  shew  his  Speech  ready 
drawn  up,  all  in  his  own  band -writing,  whom 
he  pressed  to  peruse  it,  and  during  that  con- 
versation, his  grace  altered  and  supplied  it,  as 
he  thought  proper,  upon  the  spo^  and  1  be- 
lieve, is  the  same  in  substance  as  that  which 
soon  after  appeared  in  print,  and,  notwithstand- 
ing the  author's  insinuation,  I  believe  I  can 
truly  add,  that  he  hardly  ever  passed  a  day  or 
evenins^  more  soberly  than  that,  and  happy  it 
would  have  been,  had  he  passed  more  in  the 
same  manner. 

«  So  that  this  was  net  a  sudden  start,  upon 
conference  that  day  or  night,  with  the  minister^ 
under  a  feigned  contrition  to  draw  hints  from 
him,  which  he  did  not  want.  For  it  is  well 
known,  his  grace  had,  from  the  beginning 
to  the  end  of  that  long  proceeding,  constantly 
attended,  and  took  notes,  amounting  at  least  to  a 

auire  of  paper,  and  not  only  spoke  on  behalf  of 
M  Bishop  in  the  run  of  the  caossi  but  ba4 
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signed  geveral  protests  conoenitng  those  pro- 
^ediaffs  man  j  days  before.  If  the  mioister, 
after  this,  was  deceired,  he  was  easily  decelred, 
and  coiltrarj  to  his  knowD  and  osau  sagfacity, 
and  in  a  matter  very  notorious  to  most  others. 
<<  This  don*t  rest  merely  upon  my  assertion, 
(though  I  was  present  every  day,  and  therefore 
no  inoompetent  witness,)  but  might  appeal  to 
others  still  alive,  and  to  the  Journals  them- 
selves, as  well  as  to  the  printed  protests  (in  folio 
and  in  octavo,)  where  his  grace's  name  is  to  be 
found  anoiong  other  noble  lords,  on  the  2d  of 
Slay,  1723,  and  on  the  Sd,  7th  and  11th  of 
May.  And  at  last,  on  the  general  question, 
whether  the  Bill  should  pass,  (15th  of  May) 
after  he  had  spoke  at  large  upon  the  debate,  be 
act  only  protested  again  for  some  of  the  reasons 
giren  by  the  other  lords,  but  added  tbar  more 
•f  his  own.  So  that  there  seems  to  be  no  room 
to  donbl  but  that  his  hwdship  was  all  ak>ng  as 
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much  prepared,  fixed,  and^  determined  upon 
this  matter,  as  any  one  could  be.  Whether  be 
was  right  or  wrong  in  his  judgment,  I  don't 
presume  to  say. 

"  It  is  not  improbable  but  he  might  go  to  the 
minister  at  some  other  time,  as  he  did  once  or 
twice  dine  uninvited  at  the  Board  of  Green  dotb, 
that  was  kept  in  the  neighbourhood  during  that 
proceeding,  by  way  offrolic  or  fun,  or  as  the 
author  cJls  it,  in  a  fit  of  levity ;  but  not  by 
way  of  information  or  inatructioo,  or  to  bqg; 
bints,  and  because  he  was  sufficiently  master 
of  the  whole  proceeding  from  his  own  notes  and 
observations.'' 

According  to  bishops  Newton  (see  the  ac* 
count  of  hui  life,  written  by  himself)  Whar- 
ton's father  had  predicted  of  him  that  be  would 
always  take  wrong  courses,  would  learn  bis 
politics  of  Atterbury,  and  be  mined. 
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465.  The  Trial  of  Edward  Ahkold,  for  Felony  (in  maliciously  and 
wilfully  shooting  at,  and  wounding,  the  Right  Hon.  the  Lord 
Onslow),  at  the  Assizes  held  at  Kingston  upon  Thames,  in 
Surrey,  March  20,  before  the  Hon.  Robert  Tracy,  esq.  one 
of  his  Majesty's  Justices  of  the  Court  of  Common-Pleas: 
10  George  I.  a.d.  1724. 


Rsx  9er,  Abnold. 
Edward  Arnold  brought  to  the  bar. 

tturry  u.  JUR'  pro  Domino  Regfe  sun'  Sa- 
crum suum  preseiilant  oiiod  Edwardus  Arnold 
Dup'  de  Paroch'  Sci  Nicholai  Guildford  aliis 
Guldeford  in  Com'  Surr'  predict'  post  primum 
diem  Junii  Anno  Dom'  Miliimo  septingentesi- 
ino  yicesimo  tertio  scfU  vicesimo  octavo  die 
Au^sti  anno  Reijrni  Domini  nri  Georffii  Del 
Gratia  Ma^oe  Britannie  Franc'  et  Hibemie 
Regis  fidci  Derensoris,  &c.  decimo  vi  et  armis, 
ace.  apud  Paroch' Sci  Nicholai  Guildford  aliis 
Guldeford  predict'  In  Com'  Surr^  pred*  in  et 
sup'  prehonorabii'  Thomam  Dominum  Onslow 
Baron'  Onslow  de  Onslow  in  Com'  Salop  et  de 
Ciandon  in  Com'  Surrey  in  pace  Dei  et  dicti 
Domini  Regis  adtuac  et  ibidem  existen'  illice 
felonice  ▼oluntarie  malitiose  et  ex  malida  sua 
pi-ecogitat'  insult'  fecit  et  adtunc  et  ibidem  Idem 
£drus  Arnold  quoddam  Tormentum  Augce 
'  gun' Taleot  quinq'  solid'  cum  polrere  Bom- 
bardino  Angce  *  gnnpowder'  et  plumbeis  Glo- 
bulis  Angce  *  leaden  shot,'  adtunc  et  ibm'  one- 
Irat'  quod  quidm'  Tormentum  ipse  idm'  Edrus 
in  manibus  suts  adtunc  et  ibm'  habuit  et  tenuit 
in  contra  ad  et  versus  prefat'  prehonorabil' 
Thomam  Dominum  Onslow  (eodem  prehono- 
rabil' Thoma  Domino  Onslow  in  alta  Regia  via 
apud  Paroch'  Sci  Nicholai  Guildtbrd  aliS  Gul- 
deford uretUct'  in  Com'  Surr'  predict'  adtunc 
existen')  aiitunc  et  ibm'  illice  felonice  Tolon- 
tarie  malitioae  et  ex  malltia  sua  preoogitat'  dis- 


plosit  et  ezoneravit  Angce  <  did  shoot,'  pinde 
adtunc  etibm'  dans  eidm'  Thome  Domino  On- 
slow in  et  sup'  sinistrum  humerom  ipsios 
Thome  Domini  Onslow  onum  gt^ve  volnus 
latitodiois  Sex  Pollicum  et  profunditat'  Dao- 
rum  Pollicum  contra  pacem  dicti  Domini  Re- 
gis nunc  Coron'  et  Dignitat'  auas,  &c.  nee  non 
contra  fbnnam  Statut'  in  hamoi  casu  edit'  et 
proTia'. 

Clerk  cf  Arraigns,  How  say  est  thou,  Ed* 
ward  Arnold,  art  thou  Guilty  of  the  felooy 
wfatereof  thou  standest  indicted,  or  Not  Guilty? 

PritoTier.  Not  Guilty. 

CLffArr.  Culprit,  How  wilt  thou  be  tried? 

Pritoner.  By  God  and  my  country. 

CI.  ofjrr,  God  send  thee  a  good  delirersnee. 

CL  ofArr,  You  Edward  Arnold,  the  pri- 
soner at  the  bar,  hearken  to  what  is  said  to  yoo. 
Those  good  men  that  or^  now  called,  aiM  do 
here  appear,  are  those  that  are  to  pass  between 
our  sovereign  lord  the  king  and  you,  upon  yoor 
life  and  death ;  if  therefore  you  will  challenge 
them,  or  any  of  them,  yon  most  cballeoga 
them  as  they  come  to  the  book  to  be  sworo^ 
before  they  are  sworn. 

Then  the  Jury  were  sworn. 

CL  ofArr,  Count  these. 

Cryet,  Are  you  all  sworn,  gentlemen  f 

Jury.  Yes. 

CL  ofArr,  IMfkke  a  proclamation. 

Cryer.  O  Yes;  if  any  of  you  can  InfcrBi 
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my  lord  the  kio^'a  justice,  the  king's  at- 
lorney,  or  solicitor  general,  of  any  treaaoa, 
munier,  feloay,  or  other  misdemeanor,  com- 
mitted by  the  prisoner  at  the  bar,  coroe  forth, 
and  yoQ  shall  be  heard ;  for  the  prisoner  at  the 
bar  now  stands  upon  his  deliverance :  and  all 
persons  bound  by  recognizance  to  prosecute 
the  prisoner,  come  forth  and  prosecute,  or  you 
irifl  forfeit  vour  recognizances. 

CI.  qf  Arr,  Edward  Arnold,  hold  np  thy 
hand.  Gentlemen  of  the  Jury,  look  upon  the 
prisoner,  and  hearken  to  his  cause ;  he  stands 
indicted,  &c. '  nt  supra;'  upon  which  indict- 
ment be  hath  been  arraignea,  and  pleaded  Not 
Guilty  ;  your  charge  is  to  enquire  whether  he 
be  Guilty  of  the  felony  whereof  he  stands  in- 
cficted,  or  Not  Guilty. 

Mr.  Hungttford.  I  only  be|^  leave  to  trouble 
your  lordship  with  one  word  m  this  business. 
Vour  lordship  hath  been  applied  to  by  petitk>n, 
and  an  affidavit  thereto  annexed,  in  respect  to 
the  man's  circumstances,  that  he  may  have  a 
solicitor  by  him  to  call  his  witnesses  only.  I 
pray  they  may  be  read. 

Just,  i'r^cy.   Read  the  petition  and  affidavit 

Cryer,  **  To  the  honourable  Robert  Tracy, 
esa.  6cc,    The  humble  Petition,  &c.*' 

Mr.  Hungetford,  Mf  lord,  all  that  we  desire 
is,  that  be  may  be  by  liim,  to  tell  and  to  assist 
him  in  calling  for  bis  witnesses. 

Serj.  Chethire,  My  lord,  I  am  commanded 
to  attend  this  service,  as  I  have  the  honour  to 
be  of  the  king's  counsel ;  and  I  apprehend  no- 
thing is  expected  from  me  of  a  consent  to  a 
thing  of  this  kind.  Your  lordship  is  of  counsel 
for  dl  the  prlsonei-s,  who  by  law  can  hare  none, 
as  this  man  can't  have  any.  This  is  a  design 
to  forestall  the  justice  this  man  is  coming 
under,  and  to  anticipate  it.  My  lord,  if  any 
thing  appears  in  the  nature  of  this  man|s  de- 
fence and  his  behaviour,  your  lordship  will 
take  care  that  the  officer  calls  for  what  evi- 
dence  is  proper.  Nothing  hath  appeared  in 
this  man's  conduct,  as  I  am  inibrmed  :  he  hath 
been  called  to  his  trial ;  he  hath  pleaded  in  the 
common  method  as  other  people  do ;  and  the 
man,  to  my  sight,  seems  as  sensible  as  myself,  or 
any  person  in  court :  therefore,  when  nothing 
dse  will  do,  they  must  have  recourse  to  the 
method  of  this  affidavit.  What  is  this  affi- 
davit? An  affidavit  of  two  brothers,  that  he 
now  is,  and  hath  been,  &c.  which  is  .more  to 
Macken  the  prosecution  than  any  thing  else. 
If  they  thought  him  so,  why  hath  he  not  been 
restrained,  and  a  commission  of  lunacy  taken 
out?  There  is  no  pretence  of  that.  As  this 
peraoo  is  charged  with  so  horrid  a  fiict,  I  can- 
not consent  to  this.  I  am  sure  your  lordship 
will  make  no  new  precedent.  And  pardon  me, 
my  lord,  if  I  say  your  lordship  is  of  counsel  for 
the  prisoner ;  and  till  it  doth  appear  that  he  is 
lunatic,  your  lordship  will  make  no  new  pre- 
cedent. 

Serj.  WhUaker.  My  lord,  I  am  likewise  of 
counsel  for  the  king;  and  I  must  needs  say, 
in  the  little  experience  I  have  had,  I  never  saw 
any  thing  of  this^nature  offered.    I  have  been 


attending  often  on  indictments  at  the  Old  Bai- 
ley, and  elsewhere,  and  sometime  when  mad* 
people  came  on  to  trial,  and  have  been  really  in 
that  condition  that  the  persons  would  fancy  tbft 
prisoner  to  be ;  but  such  an  attempt  as  4his  I 
never  *knew  before.  Your  lordship  and  the 
Court  will,  when  a  man  pleads  Not  GuiHy,  do 
right,  and  enquire  after  this  matter :  if  there 
is  any  pretence  for  insanity,  it  is  bis  defence  ; 
but  that  the  counsel  for  the  king  should  give  it 
up,  and  yield  that  he  is  so,  cannot  be  expected  ; 
for  by  agreeing  to  this  petition  we  do. 

It  is  very  extraordinary  to  hear  counsel 
speaking  till  thev  are  assigned;  but  as  they 
have  taken  that  liberty,  I  don't  blame  them  : 
every  one  is  to  do  the  best  for  bis  cUent :  but  I 
hope,  for  preoedent  sake,  and  for  justice  sake, 
there  shall  not  the  least  countenance  be  given 
to  this  matter ;  1  take  it  we  cannot  consent  to 
it.  By  law  the  prisoner  cannot  have  coun- 
sel ;  therefore  1  hope  this  petition  shall  be  re- 
jected. 

Seij.  Comyns.  1  shall  not  trouble  your  lord- 
ship; it  is  a  matter  so  new  and  surprising, 
that  I  need,  not  add  to  what  hath  been  al- 
ready said,  but  shall  submit  it  to  your  lord- 
ship. 

Mr.  Marth,  My  lord,  I  beg  your  lordship 
will  inddlge  me  one  word  in  this  matter.  The 
attempt  they  make  is  to  have  a  lunatic  as-  • 
ststed  in  his  trial.  With  submisBion,  I  don't 
know  any  assistance  he  is  capable  of:  for  if 
really  a  Innatic,  he  is  insensible,  so  as  to  re- 
ceive no  assistance,  supposing  he  committed 
the  fact. 

As  to  calling  his  witnesses  to  prove  this  in- 
sanity, these  very  brothers,  if  they  stand  in 
any  part  of  the  Court,  may  equally  call  them, 
as  well  as  if  they  had  any  assistance  of  an  at- 
torney or  solicitor  to  stand  by  him.  I  would 
not  fling  any  imputation  on  any  person ;  but  if 
the  man  hath  a  uesign  to  act  a  mad  part,  as  the 
design  will  appear,  if  he  be  really  sensible, 
then  he  is  capable  of  receiving  the  insvuctions 
of  the  agent,  if  he  happens  to  be  out,  how  to 
behave  himself  mad  ;  so  that  no  good,  but  a 
very  bad  use  may  be  made*  of  it.  As  to  the 
consent,  we  can't  do  it.  We  think  as  to  the 
subject-matter  of  the  petition,  your  lordship 
can't  grant  it,  .from  the  inconveniencies  that 
may  attend  if. 

Mr.  Hungerford,  I 

Serj  Whitaker,  My  lord,  we  oppose  his 
speaking. 

Mr.  Hungetford,  I  was  going—— 

Just.  Traci/.  It  must  not  be. 

Mr.  Hungeiford.  My  lord,  I  know  my  duty 
so  well,  that  1  submit :  but  I  see  vour  lordship 
hath  more  temper  and  lenity.  I  believe  it  is 
indifferent  what  part  of  tb^  court  his  brothers 
are  in,  if  his  solicitor  stand  b)'  him.  J  know 
no  other  use  to  be  made  of  it  than  to  call  his 
witnesses. 

•  Just.  Tracy.  I  can't  do  it  with  any  consent. 
What  my  brother  says,  the  law  is  clear  in.  It 
is  my  duty  to  give  him  all  the  assistance  I  can  ; 
and  that  1  will  do. 
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Mr.  Hungerford.  Let  the  names  be  handed 
to  somebody  to  call  the  witnesses. 

Serj.  Ckahire,  We  that  are  counsel  for 
the  king  will  do  nothing  that  is  hard. 

Serj.  WlUiaker,   No,  1  uerrr  will,  while  a 
man's  life  is  at  stake.    None  of  us  will  do  any 
thing  that  is  hard. 
.  Just.  Tracy.  I  don't  believe  you  will. 

Mr.  Ballard.  May  it  please  ^our  lordship, 
and  you  g^n'Uemen  of  tlie  jury,  this  is  an  in- 
dictment at  the  suit  of  the  king,  against  Ed- 
ward Arnold  ;  and  the  indictment  sets  forth, 
that  Edward  Arnold,  late  of  the  parish  of.  Sec, 

To  this  indictment  he  hath  pleaded  Not 
Guilty  ;  if  we  call  onr  witnesses,  and  prove  the 
indictment,  you  will  find  him  Guilty. 

Seij.  Cheshire.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  I  am  in  this 
case,  counsel  for  the  king.  The  nrisoner  at 
the  bar,  Edward  Arnold,  stands  indicted  upon 
an  act  of  parliament  of  the  last  session  of  par- 
liament ;  and,  gentlemen,  it  is  for  maliciously 
and  wilfullj^  shooting  the  lord  Onslow,  and 
wounding  him,  as  he  apprehended,  and  as  will 
appear  from  the  evidence,  mortally.  It  pleased 
God  to  preserve  him ;  but  notwithstanding  that, 
the  fact  by  him  committed  is  felony,  without 
Vnefit  of  clergy.* . 

And,  gentlemen,  though  we  need  nothing  to 
justify  a  law^  made  necessary  from  instances 
in  your  own  neighbourhood,  yet,  give  roe  leave 
to  tell  you,  it  is  but  reviving  the  old  law  of 
England;  for  by  that,  if  a  person  did  an  act  to 
another,  whei-eby  death  might  ensue,  notwith- 
standing the  party  did  not  die  in  a  year  and  a 
day,  it  was  felony.  We  have  instances  of  this 
80  early  as  Edward  the  second,  and  Edward  the 
third  ;  but  I  own,  of  later  years  tliis  hath  been 
discontinued,  and  held  an  offence  punishable  at 
discretion,  yet  not  punished  with  death,  till  this 
act  [  have  mentioned,  which  is  but  only  the  old 
law  of  England  revived.  And  if  the  barbarity 
of  people  made  it  necessary,  it  became  the  le- 
gislature to  make  it  felony,  without  benefit  of 
clergy. 

Gentlemen,  the  fact  this  person  hath  been 
guilty  of,  was  committed  in  this  manner.  On 
the  28th  day  of  August  last,  within  less  than 
three  months  after  passing  the  act,  as  if  the  fel  - 
low  had  studied,  and  been  fond  of  being  the  first 
instance  of  cruelty  that  should  suffer  by  this 
net,  this  noble  lord,  mentioned  in  the  indictment, 
and  upon  whose  life  this  person  had  a  deliberate 
design,  had  been  out  with  gentlemen  a  hunting 
a  fox- chase :  upon  his  returning  down  a  lane  in 
the  king's  highway,  as  will  appear  by  the  evi- 
dence, one  Mr.  Flutter  was  on  my  lord's  left 
band,  and  Mr.  Fawks  almost  on  his  rieht,  my 
lord  in  the  middle ;  Mr.  Flutter  then  observing 
the  prisoner  at  the  bar  coming  up  with  his  gun 
cock'd,  and  the  muzzle  towards  him,  asked 
bim,  what  was  the  meaning  of  his  coming  in 
that  manner,  with  his  muzzle  of  his  gun,  and 

*  See  Leach's  Hawkins's  Pleas  of  the 
Crown,  b.  1,  c.  55,  s.  1.  East's  Pleas  of  the 
Crown,  c,  8,  s.  6. 
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his  gun  cock'd  P  The  man  makes  no  answer, 
goes  on  a  pace  or  two,  turns  back,  and  takes 
aim,  and  shoots  at  thb  noble  lord.     The  tiast 
being  so  near,  it  struck   bim   off  his  horae, 
wounded  him  in  a  cruel  manner :   it  proved  (it 
pleased  God)  not  mortal,  and  that  because  he 
could  not  buy  such  shot  as  lie  designed.    My 
lord,  it  must  naturally  strike  horror  to  those 
about  him',  who  had  no  apprehensions  of  this 
kind,  to.  find  the  noble  person  thus  shot.    You 
will  easily  believe,  thev  alighted  to  his  assist* 
ance,  they  got  him  to  toe  bank ;  he  cry'd.  The 
villain    hatu  kill'd  me;   as  well  he  might: 
some  of  the  company  observing  the  fellow,  ho 
w^ent  on  his  way  thirty  or  forty  paces  :   they 
overtook  bim,  and  he  resisted  at  first,  but  being 
brought  to  the  noble  lord,  whom  he  had  thus 
wounded,  he  makes  no  excuse ;  he  seemed  to 
struggle,  according  to  the  account  1  have  in  my 
brief;  be  seemed  to  be  pale  and  livid,  and  to. 
have  great  rancour,  and  aimed,  with  the  mus- 
ket, to  do  that  that  the  shot  had  not  done;  but 
that,  you  may  easily  imagine,  was  prevented. 
Gentlemen,  one  would  wonder  bow  a  tbiag 
of  this  kind  could  enter  into  his  head ;  but  upon 
enquiry,  this  cruel,  barbarous  man  hath  medi* 
tated  on  this  in  his  thought  for  some  time ;  and 
now,  after  facts  are  done,  people  are  apt  to 
make  discoveries,  and  they  knew  further  than 
tbcy  knew  before.    One  would  be  apt  to  en- 
quire, what  could  he  the  occasion  of  this  ?  One 
would  think,  this  noble  lord  had  abused  and  in- 
jured thisman  to  the  last  degree ;  so  ftur  from 
that,  that  this  noble  lord  was  unknown  to  the 
man;   the  man  did  not  know  him,  but  was 
forced  to  seek  opportunities  to  know  this  noble 
lord,  that  he  might  seek  this  revenge.    It  is 
not  properlj^  revenge,  because  revenge  is  a  re- 
turn to  an  injury,  out  here  was  no  injury  done 
this  man  by  my  lord  ;  my  lord  did  not  know 
him,  nor,  for  ausht  I  know,  the  man  did  not 
know  my  lord.   But  how  then  came  this  aboutf 
According  to  the  tenor  of  bis  confession,  it  arose 
from  the  most  wicked  things.    This  noble  lord 
is  known  to  you  all,  he  hath  always  appeared 
in  the  service  of  his  country,  an  assertor  of  the 
liberties  thereof,  always  endeavoured  to  support 
the  present  government,  in  the  House  of  flan- 
over,  and  is  for  the  Protestant  religion,  against 
rebels,  and  for  suppressing  clubs,  and  places  of 
meeting  for  people's  wicked  enterprizes ;    and 
if  that  be  a  fault,  I  hope  it  is  a  fault  most  of 
you  are  guilty  of,  and  will  be  guilty  of;  that 
you  are  for  asserting  the  liberties  of  your  coon- 
try  and  your  religion,  and  for  supporting  the 
crown;  and  if  this  man  is  to  be  believed,  the 
people  had  inspired  him,  brought  him  to  a  pitch 
of  enthusiasm,  I  don't  know  what  to  call  it,  that 
my  lord  was  an  enem v  to  his  country,  and  ba 
thought  he  should   do  God  and  his  country 
good  service,  by  destroying  him :    hence  it  is 
necessary  to  shew  what  evidence  we  have  to 
open  to  you,  and  tell  you  what  preparatkNi 
(it  comes  out)  that  this  fellow  made ;  and  it  is 
very  proper,  because  that  perfectly  throws  asidt 
any  of  the  pretences  whereby  to  throw  a  dust 
in  your  eyes,  to  extenuate  tp«  crime,  that  hft 
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had  aeted  like  a  madman ;  be  had  a  steady  and 
resolute  design,  and  used  all  proper  means  to 
•fleet  it. 

'  Gentlemen,  thoQ(;fh  be  acted  like  a  wicked 
man,  roid  of  reason^  you  will  have  little  reason 
to  think  be  acted  like  a  madman. 

Every  man  that  so  departs  from  reason, 
every  wicked  man  may  be  said  to  be  a  mad- 
man ;  but  I  hope  that  shall  not  skreen  all  tbat 
to  act,  and  free  and  exempt  them  from  punish- 
ment. 

My  lord,  the  morning  this  happened  he  went 
to  the  bouse  of  one  Smith,  and  had  a  quarter 
of  a  pound  of  powder,  and  a  pound  of  shot  3 
and  the  person  directed  them  to  No.  2,  and 
gave  him  that  shot  which  was  a  larger  sort 
than  he  used  to  have :  and  it  seems  he  is  a 
marksman,  as  you  will  hear ;  it  was  always 
his  bnaness  to  aim  at  the  head. 

He  had  the  powder  and  the  shot ;  and  that 
morning  he  was  met  by  one,  who  hearing  him 
discharge  bis  gun,  asked  what  he  had  been 
doing,  what  he  had  killed,  as  you  will  hear 
from  one  of  the  witnesses:  says  he,  I  only  did 
it  to  discharge  my  gun.  Gentlemen,  this  is  to 
shew  tbat  the  purpose  was  steady  in  him,  and 
he  would  meet  with  no  disappointment,  but 
that  his  purpose  might  take  effect.  You  know, 
a  ^n  that  hath  bmn  charged  some  time,  and 
laid  by,  some  wet  or  damp  may  happen  to  it 
to  prevent  its  going  off;  in  order  to  hinder 
that,  he  first  discharges  his  gun,  and  then 
loads  again,  that  he  might  be  secure  of  its 
soing  off.  And  after  he  had  thus  prepared 
himself,  the  next  thing  was  to  be  spprized 
which  way  my  lord  was  gone,  which  way 
the  dogs  went :  he  was  asked  the  reason.  Are 
you  going  a  hunting  ?  He  falls  out  intoa  rage, 
tbat  my  lord  Onslow  was  an  enemv  to  his 
country;  and  if  be  could  meet  him,  he 
would  shoot  him.  Within  a  few  minutes  after- 
wards this  noble  lord  with  bis  company,  as  I 
have  mentioned,  came  by.  The  man  being 
thus  prepared,  discharged  his  gun,  and  exe- 
cuted hU  wicked  design.  My  lord,  this  is  the 
nattire  of  the  thing ;  and  this  coming  to  his 
master's  ears,  he  could  not  but  be  concerned 
that  those  who  appeared  eminent  and  zealous 
in  his  service  should  meet  with  such  treatment : 
therefore  his  majesty  bath  given  directions  to 
have  his  ovi-n  servants  appear  in  this  prosecu- 
tion to  see  that  right  be  oooe  :  and  if  we  make 
oat  this  to  be  the  fact,  there  is  no  need  of  rbe- 
torick  or  flourish  of  words  to  deceive  you,  nor 
1  hcKeve  of  any  thing  to  work  up  your  passions, 
or  tonersttade  yon  to  do  right  between  the  king 
«nd  the  prisoner ;  which  is  all  we  desire. 

Serj.  Whitaker,  May  it  please  your  lordship, 
«ttd  you,  gentlemen  of  the  jury,  1  am  counsel 
in  this  case  for  the  king ;  and  though  we  have 
the  honour  to  serve  the  king,  yet  we  desire 
nothing  but  according  to  the  calm  rnles  of  jus- 
tioe.    If  tiM  evidence  satisfy  you,  that  this 
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pemo,  this  man,  is  guilty,  then  we  expect  you 
Hud  him  so;,  if  it  is  not  sufficient,  nothing  said 
by  OS  should  influence  you  to*  do  an  injury  : 
-tharafore  whether  tht  man  is  guilty,  and  a 


K roof  of  that  is  the  matter  which  is  to  be  laid 
efore  you,  we  won't  use  any  manner  of  per- 
suasion one  way  or  other,  but  plainly  lay  the 
fact  before  you. 

Gentlemen,  this  man  is  indicted  upon  an  act 
of  parliament  passed  the  last  sessions;  and 
this  act  of  parliament  every  body  thinks  a  ne- 
cessary act ;  and  if  so,  it  is  a  just  and  good  act,; 
and  if  it  be  just  and  good,  it  is  fit  it  should  be 
put  in  execution  when  it  is  trangressed.  Gen- 
tlemen, I  shall  take  up  little  more  of  your  time 
than  only  to  state  one  or  two  facts,  which  we 
shall  farther  lay  before  you. 

When  the  wound  was  given  to  this  noble 
lord,  there  was  some  discourse  with  him 
about  it ;  and  among  the  rest  one  gentleman, 
you  will  observe,  who  was  in  company,  and 
riding  by  my  lordt>iis1ow,  asked  biro,  bow  came 
it  to  pass  he  had  not  shot  bim  P  Sir,  says  he^ 
yon  are  an  innocent  man.  This  we  make  ose 
of  for  these  two  purposes :  the  one  to  shew 
that  be  had  particular  malice  against  my  lord 
Onslow ;  upon  what  occasion  hath  been  opened 
by  my  brother,  and  I  shall  not  repeat  it :  the 
other,  to  shew  that  this  was  done  with  great 
deliberation,  and  done  against  this  noble  lord* 

Gentlemen,  then  further,  when  it  comes  to 
be  enquired  of  him  afterwards,  when  he  seemed 
to  be  cool.  How  came  yon  to  do  this?  and. 
It's  pity  he  should  be  guilty  of  such  an  act ; 
he  says.  Have  no  concern  for  me ;  I  must  an- 
swer for  it.  Gentlemen,  these  things  shew 
tbat  be  had  no  manner  of  remorse,  not  the 
least.  One  would  have  thought  in  case  of 
passion  and  revenge,  when  people  bad  vented 
their  malice,  they  would  come  to  repent,  and 
be  concerned ;  but  instead  of  that  it  appears, 
by  his  discourse  afterwards,  he  bad  not  the 
least  concern  or  remorse. 

Then  as  to  his  preparation  for  this  hct^  it 
had  all  the  deliberation  in  it  as  conld  be :  he 
goes  to  a  shop  where  he  used  to  buy  bis  powder 
^nd  shot ;  but  they  happen  not  to  provide  bim 
with  so  large  a  shot  as  ne  expected ;  he  at  that 
time  asked  for  the  largest  shot ;  the  master  of 
the  house  was  not  within,  but  the  mistress 
was;  says  she.  Go  and  fetch  No.  S,  which 
oroved  not  to  be  so  large  as  be  would  have  had. 
No.  8  is  looked  out  for  bim,  and  be  buys  a 
quarter  of  a  pound  of  powder  and  a  pound  of 
this  shot. 

This  evidence  we  shall  give,  and  add  to  what 
hath  been  opened  already ;  and  then  we  shall 
leave  it  to  your  consciences  and  your  judg- 
ments, whether  we  have  not  sufficiently  proved 
the  charge  in  tbe  indictment ;  and  if  we  have, 
we  shall  appeal  to  your  judgments,  and  to  your 
consciences,  what  verdict  to  bring  in. 

Ser).  Comyns,  My  lord,  we  sImII  beg  leave  to 
call  our  witnesses. 

Mr.  Flutttr  sworn. 


Serj.  Cheshire,  Sir,  will  you  tell  my  lord  and 
tbe  jury — give  an  account  of  what  passed  when 
this  fact  was  committed. 

Just.  Tracy t  Bid  the  prisoner  come  up. 

King's  CetiniW.  We  desire  be  may. 
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(Broug^ht  op  accordingly  nearer  to  the  Court.) 

.  Just.  ZVacy.  (To  the  Prisoner.)  As  all  the 
witnesses  come,  if  you  have  any  question  to 
ask,  pot  it  to  me,  and  I  will  ask  your  question 
for  you ;  I  will  give  you  all  the  assistance  that 
lies  in  my  powen 

Flutter,  As  we  were  coming  back  from 
bunting  with  my  lord  Onslow  we  came  into  a 
narrow  lane,  a  sandy  lane  near  Guildford ;  my 
lord  Onslow  was  on  my  right  hand,  I  was  even 
with  him ;  I  saw  a  man  coming  up  towards 
us ;  this  man,  the  prisoner ;  and  1  saw  be  bad 
his  gun  cocked ;   be  met  us. 

8erj.  Cheshire.  Did  you  say  any  thing  to 
bimf 

Flutter.  When  he  came  to  my  horse's  bead, 
his  countenance  changed  pale ;  then  I  asked 
him,  why  be  carried  his  gun  in  that  manner  T 
He  made  no  answer  hut  immediately  turned 
abort,  and  shot  my  lord. 

Serj.  Cheshire.  In  what  place  was  it  ?  What 
is  the  name  of  the  place  ? 

Flutter,  1  don't  know  the  name  of  the  lane ; 
it  ianear  Katharine- hill. 

Serj,  Cheshire,  In  what  parish  is  it  ? 

Flutter,  St  Nicholas's  parish. 

Serj.  Cheshire,  What  was  the  effect  of  bfs 
shooting  ? 

Flutter,  My  lord  Onslow  fell  off  his  horse 
on  bis  face ;  my  horso  startled  at  the  gun 
going  off;  but  as  soon  as  I  could  turn  him,  and 
come  up,  I  saw  the  blood  come ;  and  J  said, 
3fy  lord,  I  will  go  to  Guildford,  and  get  some 
surgeons ;  and  accordingly  I  went. 

Mr.  Marsh.  What  liecame  of  the  prisoner  ? 

Flutter,  He  walked  up  the  sandy  way ;  but 
1  can't  tell  what  became  of  bim,  because  I 
was  gone  for  the  surgeon. 

Seij.  Cheshire,  Arnold,  woold  you  ask  this 
witness  any  questions  f 

Just.  Tracjf,  Put  it  to  me ;  tell  me  what 
question  you  would  ba^e  asked,   I  will  ask  it. 

Prisoner.  I  don't  know.  Ask  him  yourself, 
if  you  ba?e  a  mind  to  it.  I  don't  know.  J 
used  to  go  that  way  everyday.  I  am  sorry  for 
what  is  done ;  and  I  cannot  think  bow  I  came 
to  take  that  way. 

Seij.  Cheshire.  The  devil  worked  with  bim, 
stood  at  bis  right  band,  and  directed  bim. 

Mr.  Parsons  sworn. 

Serj.  Whilaker,  Mr.  Parsons,  pray  give  an 
account  of  what  happened  on  this  38th  of  Au- 
gust, as  you  was  returning  from  bunting  with 
roy  lord  Onslow. 

Parsons.  We  met  the  prisoner  at  the  bar, 
Edward  Arnold. 
^    Serj.  Whitaker.  Was  you  near  my  lord  T 

Serj.  Cheshire,  How  did  vou  ride  ? 

Pardons,  i  was  behind  JMfr.  Flutter. 

Seij.  Cheshire,  You  were  pretty  near  to- 
gether ? 

Parsons.    Yes,  Tery  near. 

Serj.  Cheshire,  What  did  you  observe? 

Parsons.  We  met  this  man  coming  op  the 
ane.    1  saw  bim  present  bis  piece  j  be  took 


aim,  and  shot  my  lord.    My  lord  fell  off  from 
bis  horse. 

Serj.  Clieshire,  What  did  you  do? 

Parsons,  1  went  to  see  whether  my  lord  w«s 
dead :  1  saw  he  was  not  dead ;  and  the  pri- 
soner made  off. 

Serj.  Cheshire.  In  what  manner  did  the 
prisoner  make  off  P  Did  be  walk  or  run  ? 

Parsons.  He  did  not  run.  1  rid  after  him, 
and  rode  him  against  the  bank : — ^You  villain, 
said  1,  you  have  killed  my  lord:  you  will  be 
hanged  for  it.  Yoo  won't  bang  me  to  day, 
will  you  ?  says  he.  No,  not  to  day ;  but  j'oa 
will  be  hanged. 
'   Serj.  Chesliire.  How  was  his  countenaoce? 

Parsons.  Very  pale  and  confused. 

Seij.  Cheshire.  Did  he  surrender  himself  t^ 
you,  or  make  any  resistance  ? 

Parsons.  He  told  roe,  he  would  charge  again: 
No,  says  J,  you  shan't :  Then  I  called  out  ts 
another  man  to  take  him,  one  Green :  When 
he  camCi  I  said,  this  villain  hath  shot  my  lord 
Onslow. 

Just.  Tracy.  Did  the  ptisoner  Arnold  say  he 
would  charge  again  ? 

Parsons.  He  said  he  woold  charge  again ; 
but  he  could  not,  for  be  had  no  time. 

Serj.  Cheshire.  How  far  was  the  prisoner 
got  from  the  place  where  be  shot  my  lordf 

Parsons,  About  thirty  yards. 

Serj.  Cheshire.  What  did  you  do  ?      ~" 

Parsons.  1  brought  him  back  to  my  lord. 

Serj.  Cheshire.  What  happened  then  when 
you  brought  him  to  my  lord  ? 

Parsons.  When  1  brought  bim  in  sight  of 
my  lord,  says  my  lord»  You  villain,  you  have 
killed  me.  * 

Serj.  Cheshire.  What  did  ha  say  ? 

Parsons.  He  said  nothing. 

Serj.  Cheshire.  Did  be  seem  lo  struggle? 

Parsons.  He  did  seem  to  struggle,  to  strive 
to  come  at  my  lord,  as  I  diougbt. 

Just.  Tracy.  What  did  you  think  ? 

Parsons.  When  he  was  brought  by  my  lord, 
he  struggled,  and  seemed  to  strive  to  come  at 
bim.  Says  1,  Mr.  Green,  take  him  away,  for 
he  is  coming  at  my  lord  again :  1  thought  so. 

Just.  Tracy.  Had  he  bis  gun  ? 

Parsons.  His  gun  was  taken  away  from  him. 

Mr.  Marsh.  You  say  you  rid  behind  Mr. 
Flutter  and  my  lord  ;  what  distance  was  there 
between  yon  and  tbem  ? 

Parsons.  My  lord  and  Mp.  Flatter  ro^e  a* 
breast ;  I  was  behind,  I  believe,  about  two  or 
three  yards. 

Mr.  Marsh.  If  I  understand  you  right,  yoo 
say  you  saw  the  prisoner  aim  at  roy  lord ;  did 
yoo  see  him  aim  at  my  lord  Onslow  ? 

Parsons.   I  see  him  aim  at  my  lord  Onslow. 

Seij.  Comyns.  In  what  manner  did  he  seem 
to  level  ?  Towards  bis  bead,  or  bow  f 

Parsons.   I  thought  it  was  towards  his  bead. 

Serj.  Corny ns.  Where  did  he  shoot  him  P 

Parsons.  In  the  letl  shoulder. 

Serf.  Cheshire*  Prisoner^  will  joa  ask  tbif 
witness  any  ouestion  P 

jPr»97<sr«  1  don't  know  wha4  to  aay  to  bifli* 
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91k  •  Jokm  Fawks  sworn. 

Ser).  Chahirt.  Sir,  will  ^ou  tell  my  lori  audi 
the  ^arjr,  whik  joa  wa»  is  eonpMiy,  anda*- 
tevliiig  my  lord  ObsIow  fnon  bmitiiif;,  what 
liappened  when  thia  tragioal  hioX  was  com- 
nuttod. 

JboAi.  My  lord,  nstoreiog  fttNon.  haniiDg 
with  my  lord  Oaalow,  coauDg  down  tlua  lana 
where  this  aocideiii  happened,  I  espied  Mr. 
iUfloM  at  some  diitsnoe  lefbve  sjw  of  the  rest 
did:  1  said  to  Afr.  Parseits^  bete  is  Mr. 
ilnkold  comiDif  up  the  laaeP  1  will  be  hanged 
if  W  balh  aoc  amiod  tosbootow.  Mr.  Arnold 
uassed  by  my  lord  with  a  stem  look  opoD  him ; 
1  was  IB  the  road ;  this  Mr.  Flatter  was  oo  the 
right  side  of  my  lord,  aod  I  was  in  the  same 
FMd  with  my  lord,  behind  him  about  four  or 
fire  yards.  He  passed  my  lord  CkiJow,  and 
cames  op  ahnost  over^afamst  me,  rather  be- 
yond me ;  I  see  him  look  slewly  on  my  lord 
Okislssr  and  on  me;  he  bed  bis  pieoe  so  ss 
tbijy  eommonly^oarry  them  when  tfMv  shoot 
Aymc:  He  comes  up  with  his  piece  and  shoots 
my  Isfd  Onriow  ia  bis  sheulder:  My  lord 
dropped  by  degrees  upon  the  gvomd.  I  got 
•ff  my  hone,,  and  tamed  my  lord's  fiioe  from 
the  ground,  for  fear  it  should  be  scratched  with 
the  duel,  which  was  like  pounce  er  fine  sand : 
Be  I  tttmed  him  as  soon  as  I  eooh^  and  draw 
bim  t#  the  bank :  I  kid  down,  and  mj  hnd 
bid  down  upon  me  upon  m^  shoulder.  1  said, 
tidse  care  of  the  Tillain^  seiase  the  vilkin :  he 
bath  killed  my  lord:  1  cried  out  to  seise  bim^ 
aa  well  to  secure  him,  as  for  fear  the  ? ilkin 
ahould  turn  and  shoot  again. 

Just.  Tracy.  Yon  say  you  saw  him  oomiog 
down  the  lane  ?—iWii».  Yes,  my  lord. 

Just  Trmey*  You  say  you  followed  mgr  lord 
Onslow  in  the  same  track? 

IhvAs.  Yea,  mv  krd,  I  did. 

Jost.  Traeif,  How  Ihr  wsa  yon  Urom  miF 
iMdf 

Avfo.  I  beljefe  I  might  be  in  the  taose 
tMek,  about  fNir  or  five  yards  from  him. 

Just.  Tracy.  Then  yon  was  after  my  lord  P 

tamkM,  Yes* 

Jost.  Tracy,  My  lord  must  be  between  yon 
ami  the  nrisoner ;  bow  eame  you  to  ^ke  notice 
of  him? 

JWftt.  My  loffd,lMo  prisoner  rid  away  with 
my  horse  a  week  or  a  fcrtnight  beibrd.  1 
aalied  atmy  tsykr's  and  put.  my  horse  attbe 
door ;  in  the  mean  time  I  went  in ;  and  when  I 
came  to  take  my  horse  agai*,  my  home  was 
gene:  8o  I  run  out  in  a  surpriee,  and  seeioff 
iwbody,  a  man  that  was  by  tuld  me»  Ned 
Arnold  bath  rid  away  with  your  botse.  I 
coming  out  iota-  the  stKet,  could  see  int^tlie 
middk  of  the  town-:  where  I  mw  my  horse 
^Meo  or  fimr  alonee  throw  off,  and  he  walking 
him  up  the  town ;  1  made  haste  ■■  ■ 

Juit.  2Vetyb  I  ask  yeu^  you'say  you  saw 
him  at  a  distance,  and  you  was>b<^ad  my  lord? 

FawA#.  Yes,  1  waaso'. 

Just.  Tracy,  Then  conseqaentfy  my  lord 
Waa  between  you  aod  the  piisoaer;; 

Fimk$,  Yeajtbe-wajrwedame. 

YOL.  XVI. 


Just.  iSracy.  Yon  ssiy  my  lord  was  between 
you  and  the  prisoner ;  how  could  you  distin^ 
goisb  the  prisoner  from  my  lord  ? 

tamki.  Because  he  was  in  the  foot-way,  and 
we  w»e  in  the  horse- way « 

Just.  Traty.  He  was  in  a  different  track  ? 

Famki,  Ves,  my  lohi ;  be  comes  up  the 
tbet-wiay,  and  the  way  we  were  in  was  the 
horse-way. 

8erj.  (ihethire,  As  you  was  riding,  could  yoif 
periTiictlv  distinguish  the  man  ? 

FamKM,  Yes,  I  eoutd. 

Serj.  Cosivfu.  Pra(y,  one  word.  Thus  you 
my»  when  be  bad  passed  by  lord  Onslow  he 
turned  back ;  what  aid  he  do  at  that  time  ? 

Fawks.  He  gives  tk  look  upon  my  lord  ;  still 
kept  on,  and  gave  a  look,  and  went  a  little  far- 
ther; then  immediately  turns  ronpd,  and 
mounts  his  gan  \  he  had  his  piece  as  Usually 
men  have  when  they  shoot  flymg ;  and  before 
I  couM  speak  my  lOrd  Onslow  dropped. 

8ery.  Comyju.  When  he  mounted  his  gun« 
did  he  take  aim  or  letel  ? 

Famki*  Yes,  he  made  a  krel  as  if  he  wcmld 
shoot  at  bis  bead. 

8ei|.  Qcumffu.  Whkh  was  nearesi^  you  or 
my  kid? 

Fawks.  I, rather;  IwainifbteroyliA'dthan 
he  was. 

Sen.  Chaikirt.  Prisoner,  will  you  ask  thk 
witness  any  quesUon  ? 

Serj.  Ccei^iit.  I  desire  to  ask  this  witnem 
one  oth«r  ^uesdon.  Had  you  any  discourse 
with  the  pnsonier  afterwards  ? 

Fawki.  AfterwardSj  Sir,  when  ? 

Seij.  Coffiyni.  AAer,  when  he  was  in  custody 
for  thw  fact. 

Fawkt.  Yea;  when  I  went  to  him  in  tho 
Marsbalsea,  I  did  ask  him,  wby  be  shot  my 
lord  Onslow,  and  not  me;  because  when  he 
had  rid  away  with  my  horse,  when  I  met  bim 
afterwards,  says  I,  Mr.  Arnold,  wby  did  yon 
dosuoh  a  thing  aa  to  take  my  horse  away  ? 
You  dMi't  know  the  consequence  of  it ;  you  are 
guilty  of  ftkny.  He  saidf,  I  was  a  ^ood  man  | 
my  lord  Onslow  was  not. 

Mr.JIfarM.  I  dekire  to  ask  one  question.  You 
say  Tou  was  behind  my  lord  riding  in  the  same 
tracB,  the  saooe  way  as  my  lord  was  in ;  was 
that  when  the  prisoner  pamed  by  ? 

FamkM.  He  was  in  the  foot-path  aod  turned 

back 

Mr.  Marsh,  Did  you  then  see  hhn  aim  bis 
gow? 

Fawks,  1  did.  I  oa»^tsay  1  saw  him  till  he 
was  psBsed ;  hut  he  had  his  gun  as  they  com- 
BBonly  earry  them  when  they  shoot  flying) 
and  be  presently  mounted  his  gun  and  fired. 

iSb/./er  tha  Prisoner.  We  beg  leate  to  know 
finom  the  witnesses  for  the  king,  whether  this 
prisoner  was  in  disguise  ?—TFf^8e5fS<.  No. 

Soksitor,  1  bcgfleaire  to  ask  them  one  oiber 
question ;  whether  these  gentlerden  that  gif  e 
er idenee  for  the  king,  whether  they  don*t  bo* 
Nerertbe  pviseaer  to  bea  lunatic  ? 

Just.  ZVdcy.  Will  you  ask  this  man  any 
q«SBtiott? 


7i07] 


10  GEORGE  I. 


Tried  ^EdmardAmoU, 


[708 


Frisoner.  I  hare  nothingf  to  say  any  morej 
f  don't  know  what  more  qaestioDS  to  ask. 

Ju8t.  Tracy,  Mr.  Fawks,  whether  did  you 
take  this  man  to  be  a  lunatic  ? 

Fawks,    Most  people  that  lived  at  Guild 
ford  have  known  him,  that  be  was  always  a 
surly,  morose-temper'd  man  :  as  to  bis  being* 
lunatic,  I  know  nothing  of  that ;  I  am  not  a 
judge  of  that. 

Mr.  Parsons  and  Mr.  Flutter  calPd  again. 

Seij.  Cheshire,  How  long  bare  you  knewn 
the  man  f^^Parsons,  Twenty  vears. 

Serj.  Cheshire.  Do  you  take  him  to  be  a 
madman,  or  no  ? 

Parsons,  No ;  I  took  him  for  a  morose,  ill- 
natured  man. 

Serj.  Cheshire,  W bait  is  bis  behaviour  ? 

Parsons.  He  is  a  sullen  sort  of  a  man,  a 
doggtid  fellow. 

Serj.  Whitaker,  H<^  did  he  use  to  lire  ? 
^    Parsons,  I  don't  knoly  he  bad  a  bouse. 

Serj.  Whitaker.  How%id  i^  live  ? 

Parsons.  He  used  to  go  a-fishing  and  a- 
shooting. 

Serj.  Whitaker,  Did  ever  an^  body  restrain 
him  frQm  the  use  of  a  gun,  as  bemg  a  madman  f 

Parsons.  1  never  heard  they  did. 

Prisoner,  I  have  bad  my  gun  g[o  off  severiil 
times  in  my  hand ;  bat  never  'till  now,  had 
this  accident. 

Seij.  Cheshire.  He  ncTer  before  shot  a  lord 
in  the  sboulder.  He  can  ask  better  questions 
when  he  holds  up  his  head ;  but  if  his  guilt 
makes  him  hold  it  down,  T  can't  help  it. 

Serj.  Whiiak^.  Mr.Fanks,  since  they  have 
asked  about  his  sanity,  we  will  ask  one  ques- 
tion about  what  be  said  when  he  was  in  the 
If  arsbalsea,  relating  to  this  fact:  Had  you  any 
discourse  with  him  then  ? 

Fawks,  I  told  you  when  I  spoke  to  him  of 
the  fact  in  the  Marshalsea,  1  asked  him,  why 
he  shot  my  lord  Onslow ;  and  not  me,  when  1 
bad  told  biro  of  runnmg  away  with  my  horse  ? 
He  said,  that  1  was  a  good  man,  and  my  lord 
Onslow  was  not. 

Mary  Smith  sworn. 

Serj.  Comyns.  Will  you  go  on,  and  shew  the 
preparation  that  was  made  for  this  fact  P 

Serj.  Whitaker,  Smith,  do  you  know  the 
prisoner  at  the  bar  ? 

Smith,  Yes,  1  do  know  him. 

Seij.  Whitaker,  How  long  have  you  known 
bim  ? — Smith, .  I  hare  known  him  several  vears. 

Seij.  Cheshire.  Do  you  remember,  that  in 
jLUgust  last— and  tell  us  when  he  came-to  yoar 
•bop  ?  And  for  what  purpose? 

Smith.  I  was  ironing ;  my  daughter  was  at 
one  end  of  the  table,  ray  uee  was  next  the 
door,  my  door  stood  open :  and  Mr.  Arnold 
comes  in,  and  said,  Mrs.  Smith,  I  want  a  quar- 
ter of  a  pound  of  powder,  and  a  pound  of  sliot ; 
1  told  my  daughter  to  serve  him  ;  my-^ugb- 
ter  served  him  ;  and  as  it  is  usual  to  ask  what 
size,  my  daught«t  asked  him,  what  slse  ?  Mr. 
Arnold  asked.  For  the  biggest  you  have ;  ami 


so  my  daughter  took  the  key,  and  went  to  the 
drawer  where  the  shot  was ;  Mother,  sayssbe, 
there  is  none  of  the  biggest  shot  hi  the  drawer ; 
says  f ,  Serve  such  sort  as  there  is ;  aod  ray 
daughter  served  the  second  sise;  and  when 
she  had  served  him,  he  took  up  the  quarter  of  a 
pound  of  powder,  and  the  shot,  and  laid  down 
five-pence,  and  said,  there  is  your  money. 

Serj.  Cheshire.  When  was  this  ?. 

Smith.  The  day  that  my  lord  Onslow  wu 
shot.  I  believe  it  was  about  an  hour  after 
that,  people  came  running  up  by  my  door:  I 
ask'd  my  daughter  the  meaning  of  that  noiie  f 
My  daughter  said,  My  lonl  Onsk>w  is  shot 

'Swj,A)heshire.  Had  you  sold  him  shot  be- 
fore? 

Smith.  Yes;  be  was  a  pretty  good  customer. 

Serj.  Cheshire.  For  how  long  ? 

Smith.  I  can't  tell  how  many  winters;  I  be- 
lieve, two  oMbree  years.  ^ 

Serj.  Cheshire.  Did  ]^ou  look  upon  bin  to 
be  a  roadman,  and  furnish  him  with  powder 
and  shot  ? 

Smith.  He  used  to  ask  for  half  a  |^uod  of 
powder,  and  three  pound  of  shot,  and  laid  dowa 
a  shilling  for  itj^  which  was  the  price  I  sokl  it 
for. 

Serj.  Cheshire,  Did  you  at  any  of  theis 
times,  tor  the  space  of  three  years  you  have 
furnished  him,  take  him  to  be  a  madman? 

Smith,  No. 

Serj.  Cheshire.  Would  you  have  done  this  if 
you  had  looked  upon  him  to  be  mad  ? 

Smith.  No ;  1  looked  upon  bim  aa  seniibls 
as  any  customer  I  had. 

Seij.  Cheshire,  All  that  time  ? 

Smith.  Yes;  all  that  time.     . 

Seij.  Cheshire.  And  the  last  time  P 

Smith.  Yes,  the  last  time. 

Serj.  Comyns.  At  the  time  when  he  eame 
last,  in  what  manner  did  he  describe  the  sbotf 

Smith.  When  he  came  to  the  door,  at  finl 
he  asked  for  a  quarter  of'  a  pound  df  |M>wder, 
and  a  pound  of  shdt :  aod,  as  is  usual,  i  ssbeA 
hirti,  what  size?  And  he  said,  the  bi)(gest  siae. 

Serj.  Comyns.  Doth  he  use  to  buy  the  biggest 
size? 

Smith.  He  never  had  any  of  th«  biggevt  sias 
before. 

Serj.  Comyns,  He  never  had  auy  of  that  big 
sort  before ;  did  he  ever  use  to  come  for  a  pooad 
of  shot  ?  You  say,  he  usually  came  far  three 
pounds. 

Smith.  He  usuallv  came  for  three  ponndi. 

Serj.  Comyns.  When  he  paid  for  it,  how  did 
beoa^  fbrii? 

Smith.  He  paid  five- pence  in  balf-pN^* 

Serj.  Comyns.  Had  he  the  change  fcaay  f 

Smith.  It  was  ready  chauged. 

Serj.  Comyns  Five- pence  changed ;  is  that 
the  common  price? 

Smith.  Yes ;  three- pence  the  powder,  aod 
two- pence  the  shot. 

Serj .  Comyns.  Is  that  the  price  ol'  the  biggt<t 
sort; — Smith.  Yt^. 

Serj.  Comyne*  But  he  never  had  any  of  Ul^ 
biggest  before  ?-^«iiA.  No, 
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Berj.  Comjmf.   He  says  it  was  rabbit  shot 
8erj.  Cheshire,  1  believe  it  was,  because  be 

eouM  get  no  bigger. 

J  oat.  Tracy.    (To  the  prisoner.)    Will  yoa 

ask  that  witness  any  question  ?    (The  prisoner 

made  no  answer.) 

Mr.  Flutter  called  again. 

Serj.  Cheshire,  Sir,  mnce  yoa  have  been  here, 
ii  hath  been  desired  yon  might  be  asked,  whe- 
ther the  prisoner  is  a  madmaD  ?  You  hare 
knowD  him  some  time  before  this. 

Flutter,  1  never  was  in  his  company. 

Seij.  Cheshire.  But  you  4iave  known  him ; 
joa  liave  known  there  was  such  a  person. 

Flutter,  Yes. 

Seij.  Cheshire,  Did  ypn  ever  see,  or  hear 
that  hfc  was  reputed  a  madman  ? 

Flutter,  I  never  had  any  conversation  with 
bim,  but  as  other  people  have  said. 

Serj,  Cheshire.  Since  this  accident? 

Flutter,  Ay,  since  this  accident. 

Jast  Tracy,  Do  you  live  near  him  ? 

Flutter,  1  live  at  Guildford,  within  a  quarter 
of  a  mile  of  him. 

8erj.  Cheshire*  Did  yon  bear,  before  this 
time,  that  he  was  reputed  a  madman  ? 

Flutter,  I  have  beard  he  woald  do  odd 
things,  but  1  never  beard  that  he  was  a  mad- 
man* I  know  nothing  of  that ;  1  never  beard  it. 

William  Smith^  vworn, 

Serj.  Whitaker,  Pray,  give  an  aooonnt,  whe- 
ther you  see  the  prisoner  at  the  bar  the  day 
thn  accident  happened  ? 

Smth.  And  please  yon,  my  lord— - 

Seij.  Cheshire,  This  is  the  son  of  the  witness, 
inn.  Smith. 

Smith.  And  please  you,  my  lord,  1  was  wait- 
ing for  my  lord  Onslow's  coming,  to  ^  a  fox- 
hunting ;  it  was  between  five  and  six  in  the 
morning :  accordingly,  I  staid  till  past  six;  the 
hounds  came,  and  my  lord  did  not  oome :  I  was 
going  up  to  Katharine- hill. 

8(^.  Cheshire,  The  place  where  this  was 
done? 

Smith,  Yes.  I  was  to  go  there  to  meet  my 
fiOher.  Going  along  the  upper  Baron-fleld,  1 
met  Mr.  Arnold ;  sajs  1,  Good  morrow ;  and 
says  he,  Gond  morrow  ;  this  was  in  the  mom- 
ing  aboat  seven  o'clock. 

Sen.  Cheshire,  Bad  you  anywoonversation 
with  bim  ? 

Smith,  And  please  you,  my  lord,  I  will  tell 
yoa.  1  noet  the  prisoner,  and  I  says  to  him, 
Good  morrow ;  Good  noorrow  says  he ;  says 
he.  Is  my  lord  Onslow  gone  a  tox- hunting? 
Yes,  says  I,  the  hounds  are  come,  but  my  lord 
is  not  come.  He  asked  me  whether  my  lord 
waa  come  ?  I  said,  he  was  not,  but  the  hounds 
were,  and  they  were  to  stay  at  Mr.  Searle's  till 
my  lord  came.  Says  he.  What,  don't  yoo  go 
«  fox-  bunting  ?  No,  I  said,  1  most  go  to  farmer 
Dent's ;  I  most  go  there  to  help  to  onload  coal 
«pon  the  bill «  I  went  op  the  hill. 

Serj.  Cheshire,  Had  yoa  any  further  dis<- 
with  him  ? 


Smith,  Only  these  three  or  four  wonls. 

Serj.  Cheshire.  You  bid  him  the  time  of  the 
day,  and  he  asked  for  my  lord  Ooslow  ?   • 

Smith.  Yes. 

Serj.  Clteshire.  Had  he  his  gun  ? 

Smith.  No,  he  had  no  gun  ;  he  had  only  his 
hand-basket  upon  his  arm,  coming  to  Guild- 
ford. 

Serj.  Cheshire,  At  that  time ;  you  have 
known  him  some  time  ? 

Smith.  Yes ;  these  ten  years. 

Serj.  Cheshire,  By  his  llehaviour  that  room- 
ing, or  at  any  other  time^  did  you  look  on  him 
to  be  distracted  ? 

Smith,  No ;  1  never  did.  I  have  been  out 
a  fishing  with  him ;  and  sometimes  he  would 
talk  very  well,  and  sometimes  he  would  not 
give  roe  a  word. 

Serj.  Cheshire.  Did  he  behave  himself  a 
fishing  as  other  people  do,  that  understood  the 
avt? 

Smith.  He  was  more  domsy  at  it,  and  would 
have  strong  tackle. 

Serj.  Cheshire.  Some  are  more  artists  thao 
others. 

Serj.  Whitaker.    How  was  he  for  fowling? 

Smith.  For  fowling,  I  can't  say  as  to  that 

Serj.  Whitaker.  You  have  known  him  cany 
bis  gun  ? 

&nVA.  Yes,  frequently:  I  have  been  out, 
and  met  him  with  bis  gun  frequently  in  tht 
summer  time  when  the  rabbits  were  out. 

Serj.  Cheshire.  What,  he  is  a  notable  marks* 
man  at  the  head  of  a  rabbit  ? 

Smith.  I  can't  say  nothing  to  that. 

^t^.  Cheshire.  (To  the  prisoner.)  Will  y oil 
ask  him  any  question  ? 

Prisoner,  I  do  not  know  what  to  say  to  it. 

Sen.  Cheshire.  If  you  will  tell  me  any  quei# 
tion,  1  will  ask  him  for  you. 

Fristmer,  If  yon  please,  I  don't  know  what 
to  ask  him. 

John  Sturt  sworn. 

-  Sen.  Cheshire.  Pray,  will  you  tell  my  lord 
and  the  jury,  whether  you  saw  the  prisoner  at 
the  bar  that  day  my  lonl  Onslow  was  shot  ? 

Sturt.  Before  he  shot  ray  lord  Onstow,  he 
called  at  my  house,  and  asked,  if  my  Jord'a 
hoandrwere  out  a  haotinis  ?  I  told  biro,  I  did 
not  know ;  with  that  he  stood  humming  and 
talking  to  himself,  8weario)t  and  cursing,  and 
damned  my  lord  Onslow  several  times ;  and 
stood  so  for  near  a  quarter  of  an  hour. 

Mr.  Marsh.  Did  you  ask  him  any  reasoni 
why  he  did  so  ? 

Sturt.  Yes,  l-did,  but  he  wouki  give  me  no 
answer,  not  a  word. 

Serj.  Cheshire.  Do  yoa  remember  yon  beaid 
a  gun  go  otf  ? 

Sturt.  Not  till  he  shot  my  lord  Onslow ;  not 
before.  , 

Mr.  Marsh.  Did  yoa  ever  hear  bim  say  any 
thing,  by  way  yf  threatening  ? 

Sturt.  He  swore  and  cursed :  says  he,  God 
damn  him,  if  1  tea  him,  1  will  shoot  my  lord 
Onslow* 
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Mr.  Mank,  How  long  was  this  befbraf 

Siturt,  About  %  !%warter  of  an  boor. 

Mr,  Mar$h.  How  far  was  yoor  fatiMCotf 
where  my  lord  was  shot 't 

Sturt.  Net  above  two  stones  Ibrov. 

Mr.  Manh,  Hew  long  have  yisu  known  this 
man  f-^Sturt.  From  a  child. 

Mr.  Marsh,  Have  you  known  him  carry  a 
gun  f-^turt.  Yes,  aovera)  times. 

Mr.  Marth,  At  this  time,  or  any  lime  be- 
fore, did  you  take  him  ibr  a  madman  ? 

Sturt*  Henever  talbed  mneb  sense;  he 
talM  to  bimaall';  ho  woiiid  sk  «m1  rate  to 
himself. 

Pruoiicr.  I  never  wv  guilty  of  swearinf. 

Sturt,  Heasbodmelbramagofbecr:  ffo» 
f^Sffi  h  yoM  have  had  too  moch  simady. 

Serj.  .Cheshire.  Pid  you  take  him  to  be  in 
4rink  f^^-^Stwi.  Yes,  I  did. 

Sol.  fin- iJkePrmtur.  We  dosii«  that  this  per- 
son may  be  asked,  whether  he  did  not  belKfo 
the  jpnaoa^r  to  ha  a  madman,  and  void  of  rea- 
son? 

Just.  JVffcy,  What  do  you  say  to  that  qnes- 
tion  ?  Did  yon  not  take  him  to  be  a  distmoted 
msn,  o  madman  f 

Sluri.  1  did  not  take  him  Ibr  a  sober  man;  I 
thought  be  was  not  right  in  bissenam,  be  laok 
to  swearing  so  mucb. 

Serj.  Cheshire.  Did  yon  take  that  to  prscced 
from  dranireanesg,  ar  from  Innaey  ?  . 

Sturt.  I  don't  famw ;  he  halfc  sat  and  anwe 
to  himself  several  timfli :  he  wouU  talk  stvan^ 
tbings. 

Solicitor,  We  desire  to  know  whaS  these 
ftninge  thinga  were  ? 

Just.  Tra<y.  Do  you  knew  what  those 
strange  things  were? 

Sturt.  I  havehewd  him  swear;  he  wonld 
talk  inwardly  to  himself,  that  I  ooold  not  dis- 
tiaguish.  x  / 

Just.  Tracu.  Did  yon  ever  know  him  to  do 
any  hurt  ?~&iir^  No. 

Solicitor.  We  desire  to  know  whether  this 
man  bath  not  often  deelamd,  he  thought  him 
to  be  a  madmen  ? 

Sturt.  We  did  not  take  him  to  he  inhis  right 
^nses;  he  was  very  often  so,  a  great  many  of 
the  neighbours  know  it* 

Just.  IVac^.  (To  the  prisoner.)  Would  you 
e«k  him  any  ^eatioo  ? 

JoAn  WAiY^  sworn. 

Serj.  WMtaker.  Sir,  look  upon  the  prisoner, 
and  tell  us,  whether  yon  see  mm  that  moraing 
my  lord  Onslow  was  shot  ? 

White.  Yes,  I  did. 

Serj.  Whitaker.  Ifhether  yea  see  him  with 
egeo,  and  what  he  said  ? 

White.  1  was  at  a  house,  vhiob  is  called 
at  the  Hope  and  Anchor,  at  Kalha- 


rine^hill,  and  while  I  was  drinking  a  pint  of 
beer,  1  heani  a  gon  go  off;  some  time  after- 
wards, this  JBdward  Arn<dd  comes  in,  with  his 
gun  in  his  band :  being  acquainted  with  hkn,  I 
took  hold  of  him  by  the  ooat,  to  took  under  it,  and 
asked  hiii^,  if  ^e  had  shot  a  nM^J    ^^  eeid^ 


No :  Nor  a  binl?  No:  What,  did  tou  sfasot 
neihieg  ?  No,  it  was  only  to  disoiarge  ny 
gun. 

Seij.  Whitaker.  What  tine  was  this? 

White.  (Jpwards  of  «ioe  o^cleck ;  near  bslf 
an  hour,  as  nigh  as  I  can  gness,  b^oreiay 
lord  Ooslow  was  shot. 

Serj.  Whitaker.  The  reason  he  gave  was,  it 
was  to  discharge  hisguo  ? — White.  Yes. 

Serj.  Whitaker.  Do  you  know  any  thiof 
further,  as  to  a  new  ohaige  ? 

White.  No;  he  went  out  at  one  door,  and  I 
at  Another 

Serj.  Cheshire.  Did  he  Ofo  to  oavry  nl4its 
under  his  coaS,  concealed?  Because  yei| 
looked  tb^re  ^ 

White.  I  bad  a  mind  to  know  if  he  badakot 
a  rabbit 

Seij.  CMure.  Did  he  carry  a  gun  (sr- 
merly  ? 

White.  Yes,in  hb  yenlbful  days,  wb«ibi« 
father  was  living. 

Serj. €Aec^'re.  Did  hew*  use  frequent!; 
to  oarr^  a  gun  ? 

White.    No,  not  frequently* 

Serj.  Cheshire.  Whtn  did  you  see  him  be^ 
fore  with  a  gna  ?    Have  yon  seen  him  witUn 

a  year?  _ 

White.  1  esn't  positively  answer,  wheftber  I 
have, erno ;  I  believe  1  hwve. 

Serj.  Cheshire,  Did  yon  ever  take  him  for  a 
madman  ? 

WhUe.  No ;  I  did  nM  take  him  ftr  a  mad- 
man, or  e  wise  man,  nor  a  fool;  be  wm 
cunning  enough  in  his  dealings. 

Serj.  Cheshire.  WhatobservatioDS  have  yoo 
made  ae  to  that? 

White.  When  T  did  any  work  for  htm,  I  wai 
as  mueh  irovlhled  to  get  my  money,  he  wss  to 
near. 

Serj.  WhUaker.  Near?  What  do  yoa 
mean? 

White.  Without  yon  made  e  bargain  wtfb 
him.  he  was  a  hard  man  to  deal  with ;  bat  be 
wonld  pay  honestly,  and  justly. 

Serj.  Cheshire.  When  you  said  a  hard  bsr- 
gam,Isoppeee,  by  that  you  mean,he  woom 
pay  as  little  as  he  cookl,  and  have  as  mucb  ss 
ne  cookl  for  his  money  ?^Wkite.  Yes. 

Jnst.  ZVscy.  Yen  tolk  of  him  as  a  man  that 
had  dealings,  what  bustnem  did  he  follow  ? 

White,  N%  my  lord,  it  was  only  to  his^- 
parel. 

JuaL  IVery.  You  are  his  toylor  ? 

White  Yea,  my  lord. 

Serj.  Cheshire.  Hev%  you  heard  him  say  aay 
thing  of  my  lord  Onslow  ? 

White.  No,  not  lately. 

Serj.  Cheshire.  When  did  you  ?  Yoa  aie 
upon  yonr  oath,  therefore  .pray  recoUeet  your^ 
self. 

sierj.  Whitaker.  How  long  before  this  sboot| 
ingat  my  b>rd  Onslow  was  it,  that  you  bad 
any  discoarse  with  him  about  my  lord  Onslow  r 

White.  It  was  some  time  before ;  but  to  s^ 
iustiy  how.  long,  I  can't :  I  happened  to  bs  m 
his  oompan^ :  |  took  him  to  be  #mito ;  wb^ 
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tber  lie  was  in  dr«ic«  er  no,  *  I  can't  Idl.  He 
asked  noe,  if  I  kaew  ny  kml  Ottslow  ?  I  told 
Urn,  Yes.  He  asked  me,  Wliatsort  of  a  asan 
he  was  ?  I  said^  Doubtless,  a  very  good  man. 
fie  asked  me,  if  oiy  lady  was  a  good  woman  ? 
Ves,  eeitainly,  a  very  good  woman,  I  never 
heard  the  cootcary.  Wbetber  be  was  in  Uquor 
or  no,  I  oan't  say :  Says  be,  lomiag  himself 
fdioot.  Why  doth  «be  not  cot  bis  throat  t 

Seij.  W'kiUtker.  Repeat  the  words  in  tha 
inaooer  be  said. 

WJkiie.  He  apoke,  as  bis  speech  is  low,  and 
the  like ;  after  that  he  bad  asked  me  these 
f  liestioBs,  he  made  a  bom,  Why  don't  she  eat 
his  throat  ? 

Serj.  Cimyas.  Did  be  give  any  reason  why 
he  said  so? 

WkUe.  No,  I  left  him ;  and  I  said,  God 
mend  you.    1  went  away,  and  left  him. 

Serj.  WkUaker,  The  mtoming  yoa  see  him, 
^hat  temper  was  he  in  f  How  did  he  appear 
to  be  that  morning  ho  shot  my  lord  Onalow  f 

White.  He  seamed  to  be  in  as  sedate  a  tem- 
per as  ever  I  saw  bi«  in  my  ble. 

Sog.  WhUaher,  1  desire  another  question ; 
Pad  yon  aak  the  reason  of  his  discharging  his 
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White.  What,  about  charging  a^ain  ?  No- 
thing further  pMsed :  be  drank  his  beer,  and 
went  out  at  one  door,  and  1  at  another. 

Serf.  WhiUker.  You  had  no  talk  of  a  fresh 
ebatrge  ? 

Wkiie.  No,  I  don't  remember  we  had  any. 

Mr.  Marsh.  Yon  say  you  got  bohl  of  bim, 
Ihinking  be  bad  aboi  a  rsibbit,  whether  yoo  did 
not  do  that,  because  he  went  after  that  game  ? 

While.  His  father  kept  grounds  where  were 
a  great  many  rabbits,  and  he  used  to  use  it  then. 

Serj.  Gnnynf.  Had  yoo  any  disoourse  with 
bim  after  his  shooting  my  lord  Onslow  ? 

White*  1  did,  in  good-will,  caU  to  see  him  in 
the  Marsbalsea. 

Serj.  Comym.  What  passed  then  ? 

White.  1  asked  him  how  be  did,  and  he  asked 
me  the  same ;  and  he  asked  me  what  people 
aaid?  Says  I,  I  am  sorry  for  it,  but  the 
Togneoftbe  people  of  our  town  is,  that  you 
wiB  be  hanged,  and  your  friends  are  in  mat 
grief  for  you ;  and  if  that  be  the  case,  1  ad- 
vise you  to  get  good  books,  and  refient ;  and 
he  answened,  He  did  not  desire  that  any  body 
ahookl  be  concerned  for  him. 

Se>j.  Cheshire.  Did  be  talk  rationally  ? 

White.  Am  at  other  times :  we  draalc  a  mug 
of  ale  together,  and  so  we  parted. 

Hr.  Marsh*  Had  you  any  talk  about  my 
lofd  Onslow  being  dead  ? 

Se^.  Ches^re.  At  any  other  time,  whilst  be 
was  m  the  priaon  at  Guildford,  in  the  house 
•f  eorrection  ? 

WhUe.  Ihad  yketp  have  fsfgot;  I  did  go 
to  him  one  time,  when  he  was  in  the  house  of 
OMrrection,  and  I  told  him,  my  lord  Onslow 
wnadead;  and  he  said  if  he  was  dead,  he  coold 
|lot  help  it ;  and  said  no  more. 
Mr.  Allen  awom. 
Cheshire*    I  think,  Sir,  yo«  have  the 


honour  of  acting  in  the  oommissioo  nf  the 
peace? 

Allen.  I  have  the  tronble  of  it,  I  don't  think 
it  any  honour. 

Serj.  Cheshire.  Pmy  tell  my  lord  and  the 
jury,  what  you  know  of  this  matter. 

Allen.  My  lord,  I  live  at  GaikMbrd,  -wad 
hearing  of  this  sad  aocident  I  weat  down  to  the 
house  of  correction,  and  examined  him,  and  t 
found  him  in  a  very  aullen  mood,  and  I  eovU 
gat  notbiaig  out  of  him  for  a  long  time,  and  he 
ooold  not  look  main  the  toe:  with  n  gieat 
4kal  of  diffioiitty  and  pevauaaioo,  at  Unt  he  as- 
praamd  himself  thus :  I  don't  tfooble  my  kird 
Onslow,  why  do  you  trouble  me  T  And  he  had 
been  pretty  much  teiflMd  and  baited  by  the  peo* 
ple^  eKclasmiag  against  him,  aad  coming  inla 
the  prison  to  see  such  a  monster.  I  thought 
the  next  day,  aiWr  be  bad  slept  imon  it,  he 
might  be  in  better  temper,  so  1  left  him  dien, 
and  went  again  the  next  day,  but  I  did  not  6nd 
him  so ;  for  he  run  on  with  abandanoe  of  v)die- 
mence  against  my  lord  Ooslaw,  and  that  he 
was  the  author  or  all  the  tumults,  distarbanoss, 
and  confusions,  and  wicked  devkses,  that  bad 
happened  in  the  country.  I  asked  him,  what 
was  the  reason  •of  his  aaimoeity ;  and  if  any 
parson  hail  given  him  any  oeeaaien  to  say  no  f 
He  said.  No,  bat  he  was  a  veryiM  man  ;  and 
repeated  the  same,  that  he  was  the  author  of  all 
the  cenfusiooe,  tumnlts,  and  noise,  and  widwd 
devioes ;  that  he  had  ever  a  hnadrcd  times,  he 
was  very  fond  of  those  words,  *  wicked  devices.* 
In  the  course  of  bis  examination,  I  task  a 
great  deal  of  paina  several  times  $  I  put  the 
same  question  several  ways,  to  see  if  be  would 
be  bfoaght  to  answOT,  and  he  would  be  silent. 
What  aurprised  me,  he  all  of  a  andden  starts 
np,  and  looks  me  in  the  face,  says  he,  Where  is 
the  kin^?  The  king,  said  i !  what  hare  yon 
to  do  with  the  king  ?  Says  he,  The  kinff  is  in 
fiitilt,aa  well  as  my  lord  Onslow*  Tbeknig! 
what  doth  the  man  mean  P  .  He  answered  me 
as  reevlarly,  and  as  fast,  as  l  put  the  question. 
Says  ne,  lie  nut  my  kM-d  Ondow  upon  doing 
and  making  tnese  disturbances  in  the  conntiy, 
or  he  suffers  him  to  do  it.  Save  I,  Have  yon 
aeen  the  king  ?  Yes,  says  be,  1  Jbave  seen  him 
once.  Somebody  came  in  and  said,  he  had 
been  at  London  to  see  the  king;  says  I,  Did 
you  go  to  London  to  speak  to  the  king  ?  Yes, 
1  did  go  to  aee  if  I  oould  come  at  the  king,  to 
see  if  he  could  not  mend  the  matter ;  and  ae^ 
veral  times  he  started  up,  and  said.  Where  ia. 
the  king?  Is  the  Idng  come  home ?  And  he 
said,  When  he  came  to  London,  he  was  gone 
abroad;  and  so  they  told  him  be  was  still 
abroad. 

Sol.  for  the  Prisoner.  My  lord,  we  deaire  to 
aak  this  gentleman  this  question ;  whether 
after  this  examination  of  him,  which  he  took  at 
the  house  of  correction,  he  did  not  declare  be 
believed  him  to  be  a  madman  and  out  of  his 
senses? 

Allen.  Some  tiaae  after  this,  1  met  his  sistei% 
very  worthy  gentlewomen — 

aeg.  CAeMire,  Whose  siateis? 
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Mlet%»  The  sisters  of  the  prisoner,  Edirtrd 
Arnold.  As  to  the  question,  whether  I  have 
not  jeveral  tioaes  said^  I  looked  upon  bim  to  be  a 
madman  ? 

SoUcitmr.  Whether  yon  did  not  declare,  after 
you  took  his  examination,  that  you  believed  Mr. 
jkrnold  to  be  a  lunatio,  or  a  madman  ? 

Alltn,  I  remember,  some  days  after  I  had 
•zamined  him,  1  met  with  two  of  his  sisters, 

fentlewomen  of  very  gfood  reputation.  They 
new  me  first,  and  told  me  who  they  were : 
I  being  short-sighted,  conld  not  so  soon  re- 
collect them,  and  in  the  night-time;  and 
they  represeilted  to  me,  how  miserably  affect- 
ed they  were  with  this  sad  accident ;  and  I 
•aid.  To  he  sore,  it  is  very  deplorable.  They 
repKed,  To  be  sure,  my  brother  is  road ;  without 
he  had  been  mad  be  would  not  have  done  so : 
why,  says  T,  that  is  the  best  turn  you  can  give 
to  it.  His  behaviour  is  very  extravagant,  that 
I  did  say ;  so  it  was,  to  be  sure :  what  could 
I  have  said  P  Would  yon  have  had  me  told 
the  ladies  wbfit  a  rogue  they  had  for  their 
brother  P 

Sen.  Cheshire.  Did  y oa  know  him  before  P 

Allen,  No,  I  did  not. 

Solicitor,  My  lord,  he  doth  not  answer  the 
question ;  he  doth  not  say,  whether  he  did  not 
declare,  that  be  believed  him  to  be  a  madman. 

Allen.  I  never  did,  as^I  remember.  In  my 
opinion,  he  was  very  much  out  of  the  common 
way  of  men,  in  the  whole  course  of  his  life, 
and  bis  proceedings,  as  far  as  I  could  gather 
from  his  own  behaviour,  and  the  course  of  his 
examination :  but  that  f  said  be  was  a  mad- 
man, I  cannot  remember. 

Solicitor^  If  you  please,  9ir,  one  word  more: 
whether  the  pnsoner,  at  the  time  that  he  was 
in  the  prison,  did  not  desire  Mr.  Alien  to  shoot 
bim  through  the  headP  And  whether  Mr. 
Allen  did  not  declare  the  same  ? 

Allen,  He  said  he  was  willing  to  die.  Why 
would  not  my  lord  Onslow  shoot  him,  or  give 
bim  a  gun,  and  he.would  shoot  himself?  1  am 
willing  to  die;  for  I  am  not  willing  to  bring 
my  fnend  into  troable. 

Serj.  Cheshire.  Pray  tell  the  occasion  of  his 
sajing*  he  would  not  bring  his  friend  into 
trouble. 

Allen.  The  occasion  that  drew  him  into  that, 
I  had  a  notion,  that  someliody  mnst  set  him  to 
work,  the  act  appeared  so  unprovoked,  and  pre- 
meditated. When  I  examined  as  to  that  Cir- 
cumstance, especially  when  he  said,  m^  lord 
was  the  author  of  those  tumults  and  disturb- 
ances, I  asked  him.  What  disturbances  P  He 
said,  At  the  last  election ;  and  wherever  be 
went,  people  still  damned  and  cursed  my  lord 
Onslow.  Says  I,  Did  you  ever  mention  any 
thing  of  this  design?  He  told  me,  fie  haci 
long  and  deliberately  intended  to  murder  my 
lord  Onslow. 

Sen.  ChetHre.   How  long? 

Allen.  Ever  since  last  horse-race  was 
twelve- month ;  and  be  had  communicated  such 
his  intention  to  his  friends,  and  they  bad  en- 
coufBged  him  in  it. 
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Sen.  Cheshire,  Did  he  name  any  body  P 

AlUn,  He  did  name  two  persons  to  me. 

Seij.  Cheshire.  We  desire  they  may  be 
nameil.        ^ 

Just.  Tracy,    What  persons  did  he  name? 

Allen.  He  named  them  as  persons  that  b€ 
had  communicated  his  intention  of  murdenog 
my  lord  Onslow ;  and  they  approved  of  it. 

Solicitor.  My  lord,  if  I  am  rightly  instructed, 
these  very  persons  he  had  namM,  they  are 
friends  of  my  lord  Onslow.  Our  defence  is 
lunacy ;  ana  if  he  declared  persons  that  ars 
friends  of  my  lord  Onslow,  it  is  an  argument 
for  us ;  and  that  is  the  only  reason  why  we 
desire  Mr.  Allen  to  answer  to  your  question. 

Allen,  As  soon  as  ever  he  named  tlietwo 
persons,  says  I,  There  are  several  persons  in  the 
town  of  the  same  name;  but  who  were  his  ad- 
visers? 

Just.  Tracy.  You  don't  say  that  he  said 
they  were  his  advisers? 

Allen,  No,  not  bis  advisers ;  they  approved 
of  it,  and  encouraged  him  in  it ;  and  when  he 
found  me  solicitous  to  fix  who  those  persons 
were,  as  I  thought  it  b&lioved  me  to  be,  be 
would 'have  recalled  his  words;  says  he,  Do 
you  think  I  will  bring  my  friends  into  trouble  P 
No ;  I  am  willing  to  die ;  why  don't  they  kill 
me  ?■  Why  don't  my  lord  Onslow  kill  me?  Why 
don't  he  (et  me  have  a  gun  to  kill  myself  bv  P 
Says  he,  I  won't  briog  my  friends  into  trooUe. 

Serj.  Cheshire,  After  he  had  named  the  per- 
sons, and  you  pursued  the  enquiry,  then  he 
drew  ib  his  words  P 

Allen.  Yes,  atler  he  had  named  tbem ;  but 
he  would  not  bring  his  friends  into  trouble. 

(After  some  dispute  about  naming  or  not 
naming) 

Sen.  Cheshire.  Then  I  ask  yon,  and  desire 
you'll  declare  upon  your  oath,  were  those  |>er- 
sons  that  were  so  named  by  the  prisoner  re- 
markable friends,  and  in  the  interest  of  my  lord 
Onslow,  or  opposed  him  in  his  interest? 

Alfen.  They  very  remarkably  opposed  bim, 
and  were  ever  understood  to  be  bitter  enemies 
to  my  lord  Onslow. 

Sol.  for  the  Prisoner.   My  lord,  I  desire  to 
know  of  this  gentleman,  whether  Mr.  Arnold 
did  not  desire  him  to  shoot  him  through  the 
'  drains,  or  words  to  that  purpose  ? 

Allen.  No,  my  lord ;  1  don't  remember 
those  words:  his  words  I  remember,  for  I  re- 
duced them  into  writing.  1  would  have  taken 
it  by  way  of  confession ;  but  he  was  so  stub* 
born,  that  I  suppose  if  1  bad  offered  to  pro* 
dtice  pen,  ink,  and  paper,  and  take  the  words 
from  his  mouth,  he  would  not  have  said  one 
word :  but  in  a  few  days  1  reduced  them  into 
writing ;  and  I  do  remember  very  well  he  said 
he  would  shoot  himself:  Why  don't  my  lord' 
Onslow  shoot  me  P  Let  me  have  a  gun,  that 
I  may  shoot  myself:  but  I  dou't  remember 
brains  to  be  mentioned. 

Solicitor.  We  desire,  ray  lord,  to  kooir, 
whether  all  the  persona  named  were  friends  cr 
enemies  to  my  lord  Onslow  P 

Allen.  He  named  but  two  to  me. 
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Serf.  Chahire,  My  lord,  we  have  gone 
through  the  king's  e? idence ;  and  we  reserve 
what  is  our  duty  to  reply,  if  there  be  any  oc* 
casion :  at  present  we  rest  it  here. 

Just.  Dracy.  Prisoner,. you  know  what  is 
doing;  you  are  upon  your  trial  for  your  life; 
the  eooasel  for  the  king  have  gone  through 
their  evidence;  have  offered  all  that  they 
diink  material  against  you ;  you  have  heard 
all  that  hath  been^offered  against  you :  now  it 
oomes,4o  your  turn  to  make  your  defence ; 
what  say  you  for  yourself  ? 

Friaoner,  With  humble  submission,  I  don't 
know  what  to  say.  May  God  forgive;  if  it 
is  my  iault,  I  am  sorry  for  it.  I  don't  know 
wliat  to  say  more. 

I  Just  TViiry.  What  have  you  said?  Repeat 
what  yott  said. 

Pruoner.  With  all  submission  to  your  lord- 
ship, 1  don't  know  what  to  say.  1  ask  pardon 
for  all  my  offences  and  faults. 

Just.  Tracy,  How  came  you  to  attempt 
this? 

.  Prkoner,  I  don't  know  how  it  happened. 
.  Just  Tracy.  And  what  was  the  cause?    It 
don't  appear  that  this  noble,  lord  ever  did  you 
the  least  iiyury.    Call  your  Witnesses  for  the 
prisoner. 

SoL/brtke  Pritoner,  Nathaniel  Arnold. 

Nathaniel  Arnold  sworn. 

Just.  Tracy.  Sir,  you  are  called  here  on  the 
hehalf  of  the  prisoner ;  whatcan  you  say  ? 

Arnold,  My  lord,  he  is  my  brother ;  I  have 
known  him  a  great  many  jrears ;  I  am  sorry 
I  am  come  to  speak  any  thing  on  such  an  oc- 
casion: I  know  him  to  be  a  madman  ;  there- 
fore 1  hope  I  shall  shew  such  thin^  of  him, 
that  the  Court  will  think  him  so.  1  have  de- 
dbired  to  my  lord  Onslow,  that  I  have  no  inten- 
tion to  skreen  him  from  punishment ;  but  to 
endeavour  to  save  him  from  the  gallows.  My 
lord,  when  he  was  yoang^  my  father  hath  tried 
to  put  him  apprentice  to  two  or  three  several 
places:  it  signified  nothing;  he  caioae  home 
again  :  afterwards  Mr.  Ford,  who  is  a  brewer 
at  Guildford,  persuade  my  father  to  let  him 
be  with  him:  he  took  him^  he  used  him  like 
bis  child,  laid  him  with  his  son  ;  but  he  would 
not  stay :  he  was  at  other  placies^  Some  time 
afterward  he  had  a  mind  to,  make  me  a  yisit  at 
liondon:  I  knew  what  an  ill-oatured  fellow 
be  waslo  my  father  and  sisters: .  I  would  have 
persuaded  him  to  stay  with  me ;  that  would 
net  do.  Afterwards  1  had  a  commission  from 
iny  fether  to  allow  him  15^  a  year,  and  send 
kim  into  Yorkshire.  I  writ  a  letter  to  an  ac- 
ifoaintaiice  there,  and  had  a  place  provided  for 
nim,  equipped  him  with  clothes,  and  sent  him 
cfewn:  he  came  bock  again.  Nothing  we 
could  do  would  govern  htm,  he  seemed  so  like 
m  madman.  When  my  fAher  died,  he  left  him 
5L  a  quarter.  H^  would  lay  under  barns, 
hay- ricks :  I  hwh  caught  him  under  my  own 
hay-rick  in  a  morning,  when  he  might  have 
lain  in  bis  own.  bed.  He  had  a  house  in  the 
ae^bourbood;  but  bo  had  Reyec.A  stool^ar 
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a  pan,  nor  nothing  at  all  in  it.  I  don't  Icnow 
whether  he  had  a  chair,  but  there  was  no  bed. 
We  could  not  persuade  him  off  this :  we  would 
let  him  have  money. 

Just  Tracy,  He  would  live  by  himself. 

N,  Arnold,  He  lived  by  himr^etf ;  and  he  hath 
knoVrn  when  quarter-day  hath  come,  because 
people  have  donned  him  for  money  ;  this 
White  the  taylor,  Sturt  the  alehouse- keeper. 
And  as  soon  as  I  came,  and  he  had  notice,  ha 
would  dact  down  the  hill  to  me,  if  here  I  hava 
been  surprized  by  his  looks :  sometimes  T  gave 
him  good  words,  sometimes  bad ;  sometimes 
I  gave  him  a  little  drink,  sometimes  none,  for 
fear :  he-appeared  as  much  like  a  madman  aa 
ever  any  body  did. 

Serj.  Chahire,  You  are  his  brother,  and  you 
would  save  him  from  hanging  ;  it  is  natural, 
and  f  don't  discorainend  you.  You  are  upon 
your  oath;  and  justice  must  be  done.  Sir, 
let  me  ask  you,  whether  yoii  looked  upoq 
yourself  to  be  a  madman  in  treating  him  in  thi* 
manner? — Ns Arnold.  No. 

Serj.  Cheshire.  You  say  this  man  had  his 
memory  return  very  quick  every  quarter-day  ; 
as  soon  as  that  came,  he  would  come  to  you 
for  his  money :  did  vou  ever  refuse'  it  him, 
because  be  was  mad,  and  not  fit  to  be  en* 
trusted  with  it  ?--N,  Arnold.  No,  I  never  did. 

Serj.  Cheshire.  At  the  several  times  he  waa 
put  apprentice,  like  an  untoward  boy,  he  would 
run  away ;  did  yon  look  on  th^t  as  a  sign  of 
madness  ?  Then  he  was  put  to  a  brewer,  did 
the  person  you  treated  with,  or  you,  look  ob 
him  to  be  a  madman  ? 

N.  Arnold,  I  did  understand  thathe  though| 
him  disordered  in  his  brain. 

Serj.  Cheshire,  As  every  untoward  boy  is ;  • 
when  you  seat  a  letter  into  Yorkshire  only, 
and  no  person  with  him  to  take  care  of  himi 
would  you,  if  you  had  thought  him  distracted, 
have  sent  him  alone  to  provide  for  himself? 

N.  Arnold,  We  did  not  send  him  alone,  but 
we  sent  him  on  ship-board  ;  1  sent  down  to  a 
person  to  take  care  of  him  when  he  came 
there ;  I  did  not  think  him  so  much  a  mad- 
man as  to  be  chained. 

Serj.  Cheshire,  Would  you  take  it  to  ba 
proper,  vou  that  are  his  brother,  to  send  him 
on  ship-l>oard  into  a  country  he  had  never 
been  in  before,  only  on  a  recommendation  of  a 
letter,  if  you  had  thought  him  so  mad  as  uot 
to  be  able  to  provide  for,  and  govern  himself? 

N.  Arnold.  I  sent  him  to  one  that  was  my 
customer. 

Serj.  Cheshire,  Did  you  observe  in  those 
letters  that  he  was  mad  ? 

N.  Arnold.    No,  1  did  not. 

Seij.  Cheshire.  Then  in  these  several  pas-  . 
sages  that  he  was  too  sharp  for  3'ou,  is  that  a 
sign  of  a  madman  ?  Are  these  your  sole  rea* 
sons  because  he  acted  like  a  naughty  man, 
that  he  was  a  madman  ? 

Serj.  Whitaker,  Ifhe  was  distempered,  why 
did  you  not  let  him  be  confined  ? 

JV.  Arnold.  I  did  not  think  him  so  nocb  a 
nuulman  as  to  confine  him. 


719]  10  GEORCJB  1. 

SSIerj.  Whitaker,  I  would  ask  yoa,  on  yoar 
own  knowledfpe,  can  you  give  an-  account  of 
nay  Uiing  tbat  be  hatb  done,  but  aa  a  sultra  or 
cruel  man  P 

Mr.  Marzh.  You  don't  look  upon  bim  so 
mad  as  to  be  ehaioed  ?— A^*  ArnoUL  No>  i  did 
not. 

Mr.  Mar$k,  Dkl  yon  put  bim  under  the 
cave  of  any  ponoo  ? 

N.  Arnold.  Nov  I  did  not ;  be  lived  at  lar]g*e. 

Mr.  Monk.  Did  be  erer  live  witb  you  ? 

jN,  Arnold.  Yea,  be  did. 

Mr.  Marsh,  How  did  be  bebave  himaelf 
^60  P-^JV.  Arnold.  Very  oddly. 

Mr.  Marth,  As  bow  P 

N,  Arnold.  Ah  a  roadman,  I  thouffbi. 

Seij.  €ke$Mr6.  Wbether  or  no  did  be  use  to 
caiTV  a  gun  P 

•  Jv.  Arnold,  Yea,  oAen  in  bia  fatber'a  time. 
Serj.  Cheshire.  He  used  to  use  a  gun  P 

•  N,  Arnold*  Housed  a  ^n  in  my  father's 
timo. 

Just.  Tracy.  And  hatb  he  done  ao  siaee  P 
-  N.  Arnold.  Yea,  leveral  timea ;  and  1  havp 
Men  him  wiili  one  several  times  since. 

Serf.  Cheshire.  Why  did  not  you  take  it 
from  him,  aa  be  was  a  nndmon  ? 

N.  ArwAd.  He  was  my  brother,  and  I  did  not 
care  to  oppress  bim. 

Sen.  Cheshire.  Now  you  wonM  bare  pre- 
vented bim  from  doing  this  misebief,  if  yon 
had  done  80%    Did  you  ever  farm  any  fond  ? 

if.  Arnold.  I  have. 

Heij.  Cheshire*  Did  yofiever  employ  biro  P 

N.  Arnold,  1  have  employed  bim  in  raking* 
of  bay  or  barley. 

Ser|.  C/ieshire.  Did  you  find  be  brought  it 
together,  or  scattered  it  about. 

N.  Arnold.  He  brought  it  together,  but  in 
suofa  a  manfier,  not  rig^  as  a  workman  ought 
to  do. 

Serj.  Cheshire.  Ay,  be  waa  a:  naughty  un* 
toward  boy  fffmt  his  youth. 

William  Arnold  sworn. 

W.  Arnold.  The  prisoner  at  the  bar  is  my 
brother ;  f  believe  him  to  be  a  roadman. 

Sei;.  Cheshire.  CCve  your  reasona. 

Jost  IVdcy.  'What,  is  he  a  lunatic  P 

W.  Arnold.  He  is  not  perfect  in  bis  senses ; 
be  did  not  know  what  be  did  at  some  certain 
times :  I  cannot  say  bo  was  always  ao. 

Seij.  Cheshire.  Oo  on,  and  give  your  rea- 
sons. 

^  W.  Arnold.  In  my  father's  time  I  have  beard 
bim  curse  him,  and  call  him  wicked  and 
abominable  names,  without  any  provocation  : 
I  have  heard  bim  talk  to  bitoself^  sometimes 
cateh  at  bis  words,  sometimes  break  out  into 
passions  of  cursing  and-  swearing,  without  any 

Erovocation :  after  this  f  have  observed  bim  to 
urstoul  into  a  iboHsb  laughter,  and  grin  like 
any  madman:  if  yH>n  asked  him  what  he 
tadced  of,  sometimes  he  would  give  an  answer, 
sometimes  not.  This  I  have  observed  several 
titneir ;  as  to  tbe  particufor  times,  f  cannot- set 
it  forth  ;  but  this,  av  to  the  generaf,  •  that  ( 
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'  sometimes  have  dreaded  him.    Sometimes  be 
woTtld  be  pretty  ratiooai,  and  act  like  other 


Serj.  Cheshire.  Do  you  take  tbat  for  tbe  sign 
of  a  madman,  to  do  a  very  wkked  thngP 

W.  Arnold.  Madmen  do  very  wicked  tbiogs. 

Seij.  Cheshire.  Do  you  take  all  to  be  mad- 
men, that  do  wicked  tmngs  P 

W.  Arnold.  Some  do  wicked  tbioga  for  the 
sake  of  profit  aad  gain. 

Sei^.  Cheshire.  Was  yon  onelfaat  paid  him 
any  share  of  this  allowance  P 

W.AriMl.  lamceoceraed:  myiatbsrfoft 
aamaU  matter  to  my  brother  and  me,  to  paf 
him  bl.  a  quarter ;  and  my  brother  eommosly- 
pays  him  :  I  have  asked  him  about  it  soma* 
times ;  and  be  aaid,  the  priaoner  weukl  ran 
in  score,  and  then  persons  would  donn  bian 

Serj.  Cheshire.  Hew  do  yon  know  tUaP 

W.  Arnold.  I  have  beard  mv  brotbet  sm" 
this. 

Serj.  Cheshire,  Then  yen  know  nothing  bat 
what  your  brother  told  you  P 

W.  Arnold.  I  know  my  brother  owed  moaey< 

Seij.  Cheshire.  The  people  need  to- trust  bim. 

Seij.  Cheshire.  Ifr.  Nalbaniei  AraoM,  Sir, 
when  yon  paid  bim  bia  quarterage,  did  be  give 
yon  a  receipt  P 

N.  Ammd.  I  alwiays  writ  the  rtcaipt,  and 
be  signed  it. 

Serj.  Cheshire.  Did  you  not  read  it  over  to 
bim,  or  let  bim  read  it? 

N.  Arnold.  Yes,  Sir. 

Serj.  Cheshire.  Atqaarter^day  be  woalibs 
pretty  welt  in  his  senses  P 

JV.  Amfiid.  Becaase  be  was  dunned  for 
money. 

Serj.  Cheshire.  Did  ne^  he  and  yen  laetf 
vrrite  an4  oonfer  byJetten  P 

JV.  Arnold,  Nerer  in  mjr  days,  as  I  know  sf. 

Just  Tmcy.  Can  be  write  r 

N.  Arnold.  Yes,  he  can  write. 

Just.  Tracy.  (Asks  Mr.  William  AnrnM.) 
Did  yon  never  write  to  binaf  P 

w.limM.  I  don't  know  P  it  is  a  greal 
while  ago  if  1  did. 

Serj.  DamoU.  As  to  what  yon  were  speak* 
ing  when  he  ran  a  score,  did  they  use  to  put 
htm  in  mind  of  his  quarterage  P 

W.  Arnold.  Those  persons  he  ossed  woasf' 
would  dimn  him. 

Serj.  DiameU.  And  when  they  did  doav 
bnn,  did  yon  apprehend  he  knew  what  thejF 
meant  by  it  P— IP.  Arnold.  Yes,  he  might. 

Serj.  DamelL  W  heft  he  waa  toldquartov' 
day  was  at  hand ,  what  would*  he  do  P 

'W.  Arnold.  I  can't  say,  hot  be  Ifalh  Amnad' 
my  brother  Ibr  money. 

Serj.  Darnell.  Whan  P 

Both.  When  he  bath  wanted,  and  bad  tnh 
money  in  bis  pockets. 

Serj.  Dm-nell,  Did  be  never  tall  you  thai  b« 
had  debts  to  payP 

N.  Arnold.  Yesy  be  hatb. 

Serj.  Darnell*  What  do  yon  mean  wbea» 
yon  say,  he  was  sometimes  in  his  senaes,  and 
sooietimesiiol^  i  how  ofteft  wcse  thoserincevvidsl^ 
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Sefj.  Ddrnell.  Did  yoti  never  obserre  some 
tten  of  flidcretion  act  iDdiscretiooatly  ? 

If.  Ahwid,  Yes  certainly,  I  may  have  done 
Rmysdf. 

Mr.  William  Arnold  pnceeda. 

The  tOth  of  Jaly  last  he  dame  to  my  bot»^ 
in  CarniOD-dtreet ;  1  fiodin<r  of  him  there,  I 
lisked  liim  what  brougffat  him  to  town  T  he  said, 
be  conld  not  tell.  What  basmess  hare  you  in 
town  ?  It  is  not  a  proper  place  for  yon ;  you 
hnvt  not  much  money  to  spend :  Beside,  yon 
may  fall  into  bad  company.  Sbys  he,  I  come 
lo  aee  yMi,  I  think ;  what  else  have  1  to  do  f 
sayahe,  1  can't  be  easy ;  m^  lord  Onslow  hath 
hewitehed  tne ;  he  plagAes  me  day  and  night ; 
I  can't  eat  or  drink ;  if  I  eat  any  thing,  it 
eottes  up:  I  am, says  he,  as  if  they  pumped 
the  breath  opt  of  my  body. 

Just.  Tracy.  How  long  ago  is  this? 

W.  Arnold.  The  lOdi  of  July  hist.  I  then 
■Aed  him,  why  he  was  so  concerned  about 
inyford  Oiislbw;  doth  my  brd  know  you  P 
iays  be,  I  donH  &nbw  that  he  doth :  When 
did  you  aee  my  lord  ?  Says  he,  I  don't  know  ; 
BOt  this  greiit  while :  Why  are  you  so  disturb- 
ed, then,  about  my  lord  P  Have  you  been  shoot- 
hi^  in  my  loH's  manor  f  No.  Says  I,  Pray  be 
das^;  don't  disturb  yourself  i^th  th^sewild 
BOtioiis ;  pray  be  easy.  I  th\ra  gttve  him  some 
good  wonls,  and  T  gave  htm  something  to  eat, 
and  made  him  promise  to  return  home,  and 
be  easy  ;  which  if  I  would  give  him  maney 
fa  return  home,  he  would  do,  as  he  did  pro- 
mise mie  he  would :  And  that  was  the  last  time 
I  saw  him  brfore  this  unhappy  accident  of  my 
lord  Onslow's. 

Seij.  Darnell,  IKd  h^  give  you  aHy  other 
reason  of  his  coming  to  town  ? 

W.  Arnold.  I  don't  remember  be  did  :  Afler 
gome  hesitation,  and  a  very  wild  look,  he  said, 
I  am  come  to  see  you,  I  think. 

8eij.  Chetkire,  Give  my  lord  an  account, 
whether  or  no,  when  he  was  talking  wildly 
against  my  lord  Ouslow,  did  he  tell  you  who 
pot  him  opoii  that? 

W.  Arnold.  If  you  please,  I  have  asked  him 
Aese  questions:  How  come  you  to  do  this 
wkked  act  ?  didany  body  put  you  upon  it?  No, 
•ays  be.    I  am  sorry  you  have  done  this  vile 


me,  was  always  a  plague  to  me,  and  was  the 
plague  of  the  whole  country;  and  several 
tbbg^  to  the  same  purpose. 

Serj.  Cheshire.  Yon  talk  you  gave  him  mo- 
Mvand  drink,  1  suppose  you  gave  him  both. 

IF.  Arnold.  I  ^ve  him  viduals  and  drink, 
and  money  in  his  pocket,  provided  he  re- 
tomed  home,  which  he  promised  me  he  would 
do. 

Sen.  Chethire.  If  TOti  looked  upon  him  as 
•'madman,  why  would  you  give  him  money, 
and  be  satisfied  with  his  promise  that  he  wooid 
ratuni  home? 
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W.  Arrudd.  I  never  knew  that  he  attempted 
to  do  any.  body  mischief. 

8eij.  Cheshire.  How  did  you  know  but  he 
might  do  yon  or  htmseff  a  mischief?  pray 
answer  the  question,  and  be  consistent;  yoa 
have  said,  you  looked  upon  him  as  a  madmai^, 
and  that  he  could  not  give  any  good  reacon 
why  he  was  come  to  London,  bat  said,  he  i^ 
come  to  see  you,  he  (liinks ;  and  you  gave 
him  money,  and  victuals,  and  drink,  on  hift 
(iromfsing  you  to  return  home  again  ;  did  he 
return  home? 

W.  Arnold,    f  thought  he  did. 

Serj.  Cheshire.  Now  the  great  question  is. 
Whether  he  or  you  are  the  madman  ? 

W.  Arnold.  I  submit  that  to  you.  I  did  asli 
hii!n  where  he  lodged ;  biit  I  could  not  get  i^ 
out  of  him. 

8er|.  Whitaker.  Did  you  rely  upon  his  prp<-' 
mise  that  he  would  go  home  ? 

W.  Arnold.  I  can't  say  1  did  entirely  dependt 
upon  it. 

Mr.  Marsh.  You  say,  the  tenth  of  July 
your  brother  came  to  see  you  in  London,  and 
expressed  uneasiness  in  being  plagued  by  my 
lonl  Onslow ;  did  be  say  he  would  do  anything; 
by  way  of  plaguing  my  lord  Onslow  ? 

IT.  Arnold.  No,  he  did  not. 

Mr.  Matsh.  Mr.  Nathaniel  Arnold,  did  yoa 
see  him  then  ? 

N.  Arnold.  Nd,  I  was  not  there. 

Mr.  Marsh.  Did  you  hear  him  at  at  an^^ 
other  time  say  any  thing  of  my  lord  Onslow  ? 

N.  Arnold.  I  have  heard  him  say  my  lerd 
Onslow  had  bewitched  him. 

Mr.  Marsh.  Did  you  hear  him  express  any' 
resentment,  or  that  he  would  make  any  reta-' 
liation  ? 

N.  Arnold.  No,  nothing  at  all  of  that. 

W.  Arnold.  I  did  wait  on  my  lord  Onslow 
when  he  used  to  lay  to  sir  More  Molyneux's^ 
lodge. 

Seg.  Cheshire.  He  used  to  be  there  to  de» 
stroy  his  game. 

W.  Arnold.  I  don't  know  ;  I  never  see  him 
there.  I  did  wait  on  my  lord  Onslow ;  I  hum- 
bly begged  hi^  lordship's  pardon ;  but  I  did 
really  Klieve  him  to  be  a  lunatic. 

Just.  Tracy.  If  you  apprehended  him  to  be 
a  lunatic,  and  deprived  of  his  senses  and  under* 
standing,  you  should  have  taken  more  care  of 
him. 

N.  Arnold.  It  was  onlr  at  some  certain 
times ;  perhaps  more  in  ,tbe  spring  and  fall' 
than  at  other  times :  1  never  anew  he  did 
any  harm  before. 

Seij.  Darnell.  Don't  yon  ktiow  of  any  harm 
he  did  to  one  of  his  sisters  ? 

W.  Arnold.  He  hath  strack  her ;   I  did  not' 
see  him;    I  was  abroad;   but  when  I  came 
home,  she  complained  to  me  that  her  brother' 
had  struck  her* 

Serj.  Darnell.  What  was  her  name?  . 

W.  Arnold.  Elizabeth  Arnold.  I  talked  to 
htm  about  it ;  he  would  lanpfh  at  it. 

Sen.  Darnell.  Did  yon  take  it  to  be  the  ef- 
fect of  passion  or  madness  ? 

3A. 
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W.  Arnold.  I  don't  know  any  reasoa  hthai 
for  doiDC' of  it. 

Seij.  Darnell,  Did  bot  yoa  apprehend  that 
•ome  care  oug;bt  to  be  taken  of  him  ? 

PP.  Arnold.  My  father  was  then  livings ;  so 
J  bad  nothings  to  do  with  him. 

Serj.  Dame//.  What  have  voa  known  of  any 
thin(f  ne  hath  done  to  bis  father  P 

W,  Arnold.  I  hare  known  him  abuse  him, 
and  call  him  names,  without  any  prorocation. 
And  my  father,  at  the  request  of  those  that 
were  aMot  him,  abont  ten  years  ago,  ordered 
me  to  go  to  the  late  lord  Onslow,  and  desire 
him  to  jg^rant  a  warrant ;  for  his  neighbours 
had  adnsed  bim  to' send  him  abroad,  in  hopes 
that  might  reclaim  bim :  And  at  the  bench  of 
justices  at  Guildford  he  was  by  them'taken  up 
and  listed,  as  a  marine  ;  he  went  to  the  Baltic, 
but  did  not  stay  long;  the  first  opportunity 
be  ran  away,  and  came  home  again  naked  and 
out  of  repair. 

Serj.- Dame//.  I  think  you  was  talking  of 
bis  being  sent  on  ship- board. 

N,  Arnold.  That  was  when  I  would  hare 
ient  him  to  Yorkshire ;  but  he  would  not  go. 

Serj.  Whitakcr.  Mr.  William  Arnold,  you 
ny  he  was  sent  abroad  hy  the  late  lord  Onslow ; 
liave  you  heard  him  express  any  resentment  to 
ipy  lord  Onslow,  by  reason  of  bis  being  vpii 
abroad  ? 

W.  Arnold.  I  never  did  hear  bim  myself, 
bnt  I  iuquired  of  the  neighbours,  who  said, 
that  as  my  late  lord  Onslbw  had  sent  him  for  a 
aoldier  people  would  say,  if  you  donH  behave 
yourself  well,  my  lord  Onslow  shall  send  you 
for  a  soldier  again ;  and  that  run  in  his  head, 
And  he  never  could  get  it  out  again. 

Mr.  Marsh.  He  came  away  from  his  ship 
without  leave  P 

W,  Arnold,  Yes,  1  believe  he  did  without 
any  leave. ' 

Serj.  Darnell.  Was  you  never  told  that  this 
{nrisoner  threatened  my  lord  Onslow  P 

N.  Arnold.  Never,  before  this  accident  bap* 
pened. 

Seij.  Darnell.  Not  by  any  senrant  of  the 
bouse  P 

N.,  Arnold.  I  donH  know  that  any  body 
told  me  be  had  threatened  the  life  of  my  lord 
Onslow. 

Serj.  DamelL  What  did  the  servants  tell 
you  relating  to  my  lord  Onslow  P 

N.AmoUi.  That  my  lord  Onslow  had  be- 
witched bim. 

Serj.  Darnell.  Did  they  tell  you  of  any  re« 
solution  he  had  took  upon  that  P 

K  4^d.  No. 

Serj.^bame//.  Nor  of  any  thing  he  would 
4o? 

N.  Arnold.  No,  I  don't  know  that  they  did ; 
I.  don't  remember  it* 

Mary  Arnold  sworn. 

^  Mylord^  1  have  seen  the  prisoner  several 
tiines  under  greeit  disorders,  insomuch,  that  I 
took  bim  for  a  man  out  of  his  senses  at  sundry 
times.     I  hare  been  in  the  family  ele?en 
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years ;  and  to  the  best  of  my  knowledge  I 
never  beard  bim  speak  six  sensible  words  to- 
gether :  and  after  the  death  of  my  father  he 
leit  the  house.  Beforethe  death  of  my  father, 
I  went  down  every  summer.  1  have  seen  bim 
in  great  disorder.  One  fine  day  in  the  sam- 
mer-time,  his  sister,  his  own  sister,  went  isto 
the  garden ;  they  kept  a  daiiy,  and  the  pott, 
and  the  milk- pans  were  out,  and  he  threw  a 
stick,  and  she  reproved  him.  Pray  don't  yon, 
say sshe, you'll  bieak  the  milk-pans :  he caicfaei 
it  up,  and  threw  it  at  m  v  sister,  and  struck  ber 
with  it  about  the  temples ;  with  that,  she  fdl 
into  a  passion  of  tears,  had  like  to  have  faioted 
away ;  we  got  water,  .and  recovered  ber ;  but 
we  were  afraid  he  had  prejudiced  her  eyes,  sod 
that  she  would  lose  w  sight  of  one  of  ber 
eyes. 

Just  Tracy.  What,  with  any  hurt  be  bad 
gave  her? 

Mrs.  Arnold.  Yes,  my  lord,  and  we  sent  for 
Mr,  Thomas  Howard,  and  he  came  to  us :  I 
don't  remember  whether  it  was  just  then,  bat 
he  came  that  day  and  let  her  blood.  After 
the  hurry  and  surprise,  I  went  to  him,  and 
reproved  bim  severely^  and  asked  him,  bow  be 
could  do  such  a  wicked  thing  to  his  own  sifter  P 
He  laughed  at  me,  and  I  drew  back,  for  fear 
he  should  do  me  a  mischief.  Then  I  did  de- 
clare, that  I  believed  that  he  was,  at  tim^)  a 
madman.  When  he  sat  at  table,  he  would  not 
sit  like  odier  people ;  he  would  put  his  fingets 
out,  and  had  strange,  surprising,  antic  ways, 
which  I  never  did  see  in  any  person  in  my  life 
before.  An  after  the  death  of  my  father,  he 
laid  at  an  old  woman's  house,  that  used  to  weed 
in  the  garden,  and  when  she  and  I  have  talked 
about  Edward,  the  old  woman  would  say,  De- 
pend on  it,  Mr.  Edward  is  a  madman. 

Just.  IVacy.  It  is  no  matter  what  she  M 
you,  what  is  your  observation  P 

Mrs.  Arnold.  It  was  always  my  opinion :  be. 
would  do  sevektd  surprising  things. 

Just.  Tra<^,  What,  you  are  the  wife  of  Uti 
Nathaniel  Arnold  P 

Mrs.  Arnold.  Yes,  my  lord,  I  am« 

Serj.  Cheshire-  How  long  ago  is  it  thai  yott 
made  these  observations  P 

Mrs.  Arnold.  I  have  lived  eleven  yean  in  tho 
family :  it  is  about  five  vears  since. 

Serj.  Cheshire,  You  knew  bim  before  P 

Mrs.  Arnold.  Yes. 

Serj.  Cheshire.  How  came  yon  to  observe  it 
then,  and  not  before  P    / 

Mrs.  Arnold.  He  was  always  a  very  strangti 
unaccountable  poor  creature. 

Serj.  Cheshire.  But  you  reasoned  with  biffl* 
why  would  you  throw  the  stick  at  my  sister  P 

Mrs.  Arnold.  I  did.  ^ 

Seij.  Cheshire.  Did  you  talk  to  him  as  a 
madman  P  Why  would  you  use  and  talk  reasmi. 
to  a  madman  P 

Mrs.  Arnold.  I  used  to  reason  with  him. 

Serj.  Cheshire.  Did  yon  never^peafc  to  tbein, 
that  care  should  be  taken  of  him,  and  he  oughts 
to  be  put  under  somebody's  care  P 

Mrs.  Arnold.    L  have  ofUn  penoaded  mt 
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brother,  and  Mr.  Arnold  about  bim :  be  lived 
by  hiniself ;  he  was  not  mischievous  out  of  the 
boose ;  we  never  was  afraid  of  him  ;  about  bis 
sister,  that  was  the  only  mischief  be  did. 

Seij.  Chahire.  And  you  reproved  him  thenP 

Mn,  Arnold,  Yes;  and  aAer  that  time  he 
did  not  come  in  siffbt  of  any  of  the  family. 

Sen.  Cheshire,  Did  yon  bear  of  his  behaviour 
ootof  your  sight,  that  it  was  in  a  disorderly, 
distracted  manner  ? 

Mrs.  Arnold.  1  have  heard  talk  so. 

8eij.  Cheihire.  If  you  apprehended  it  to  be 
so,  would  not  every  body  be  amazed,  that  no- 
b<^  took  care  of  this  poor  brother  ? 

Mrs.  Arnold,  It  was  hard  to  confine  a  poor 
creature ;  his  father  did  not  think  fit  to  do  it. 
The  last  time  1  see  the  prisoner,  be  came  to 
my  house ;  it  was  atioot  a  month  before  be 
committed  this  fact ;  and  as  1  was  sitting,  he 
came  in  at  the  back-door,  and  in  a  gfreat  confu- 
tiOD.  1  had  a  niece  with  me,  that  had  never 
seen  him  before ;  says  I,  Don*t  be  frightened 
mt  bim,  he  won't  hurt  you ;  but  he  talked  very 
much,  andlook'd  extremely  wild,  and  be  sat  in 
a  strange  manner,  and  my  maid  reprimanded 
him  for  sitting  so :  says  I,  Will  yon  have  a  dish 
of  tea  P  No,  be  woofd  have  some  beer.  1  or- 
dered them  to  mix  it  with  some  small-beer,  for 
fear  of  making  him  worse.  H  e  talk'd  extremely 
inwardly ;  says  I,  Speak  out  like  a  man,  if  I  can 
answer  you,  I  will.  He  told  me  he  was  be- 
witch'd  ;  he  talk'd  to  himself,  and  I  heard  him 
euTse  several  times:  says  1,  Who  hath  be- 
witch'd  you  f  He  told  me.  The  imps.  I  asked 
bim  what  he  meant  by  imps  ?  He  told  me, 
they  danced  in  his  room  all  night,  and  he 
coiud  not  lie  in  bis  bed  for  them,  and  the 
devU  did  tempt  him,  and  the  imps  stood  by 
bis  bed.  After  some  time,  be  would  have  an- 
other mug  of  drink,  but  I  would  not  give  it  him  : 
I  told  him.  As  for  this,  it  is  for  want  of  eoing  to 
church,  and  employing  yourself  in  good  things. 
To  this  he  said.  My  lord  Onslow,  why  should 
I  be  plagued  by  him  ?  But  to  the  best  of  my 
knowleoge,  I  never  heard  any  thing  about  my 
lord  Odbkiw  before,  or  of  the  person  he  had  in 
lusmind. 

Eleanor  Arnold  sworn, 

Mrs.  Arnold,  1  believe  this  poor  prisoner  to 
liave  been  distracted  for  near  seven  years,  and 
in  an  that  time,  he  hath  not  been  capable  of 
Ivrmiog  any  design,  or  plotting  any  thing 
«^iost  any  hody,  but  bath  lived  in  a  rambling, 
distracted  way.  The  30th  of  last  August,  he 
came  to  the  parish  church  of  St.  Nicholas,  in 
mch  a  manner,  that  several  of  the  congregation 
cbeerved  him  to  be  distracted,  and  told  me  so, 
and  spoke  of  him  to  me.  He  then  appeared  to 
aae  JO  a  dismal  agony,  and  quite  out  of  his 
senses.  The  same  day,  afUr  my  lord  Onslow 
was  ao  barbarously  shot,  I  see  Mr.  Justice  Al- 
leo,  and  asked  him,  if  he  had  seen  my  brother  P 
Mr.  Allen  told  me  he  had,  and  had  been  with 
liifD  twiee  since.  I  asked  him,  if  he  thought  my 
brother  to  be  distracted  ?  Mr.  Allen  said,  he 
m§ffiUMito  him  ta  be  iO|  and  io  be  aa  eneoy 


to  all  madkind. '  1  ^ked  him,  if  the  prisoner 
had  given  him  any  account  how  he  came  to 
do  such  a  horrid  factP  Mr,  Allen  answered. 
That  this  poor  prisoner  desired  him  several 
times  to  shoot  bim  through  the  brains,  rknow' 
it  is  reported,  that  he  is  not  distracted,  but  I  af-' 
firm  it  to  be  otherwise  :  1  have  seen  4iim  for 
nine  hours  together,  talk  nonsense ;  sometimes 
curse  and  swear  without  the  least  provocation  • 
and  if  your  lordship  will  give  me  leave,  I  can 
relate  several  facts,  as  instances  of  his  being 
distracted.  My  lord,  sometimes,  when  we' 
have  gone  out,'  he  hath  got  the  fuel,  swept  it 
up  together,  and  made  it  up  into  a  great  nre, 
as  if  he  would  fiie  the  house. .  1  have  seen 
him  take  live  coals  out  of  the  wood  fire,  and 
throw  them  into  his  father's  plate :  he  would 
often  talk  to  himself  several  hours  :  sometimes 
he  would  be  in  the  most  torroentinf]^  atronies : 
and  f  do  declare  I  have  been  in  terrible  frights, 
for  fear  he  would  do  some  murder. 

Serj.  Chahire.  If  you  apprehended  your 
brother  in  these  melancholy  circumstances, 
why  did.  not  you  take  care  of  him  P 

ftrs.  Arnold,  We  applied  to  the  minister  of 
the  parish,  who  was  a  very  good  man,  Mr. 
Woodward,  and  desired  that  he  would  endea* 
vour  to  reclaim  him :  he  talked  to  him,  but  at 
last,  he  declared,  he  ought  to  be  put  into  soma 
mad- boose. 

Serj.  Cheihire,  When  was  this  P 

Mrs.  Arnold.  About  five  years  ago. 

Seij.  Whitaker.  Was  there  any  discourse  of 
applying  to  a  physician,  &c.P  You  say  a 
minister  made  use  of  means  to  reclaim  him,  i 
don't  hear  of  any  physician  consulted. 

Mrs.  Arnold,  He  never  had  any  physician, 
to  my  knowledge. 

Serj.  Whitaker.  Had  he  ever  any  physiciao, 
or  any  care  taken  of  biro,  as  if  be  was  a 
madman? — ftUn^, Arnold.  No. 

Just.  TVocy.  He  bath  struck  you  P 

Mrs.  Arnold.  No,  not  me ;  it  was  another 
sister. 

Serj.  Darnell,  Did  you  apprehend  from  any 
of  these  circumstances,  that  he  was  like  to  do 
mischief  P 

Mrs.  Arnold.  Sometimes  I  have  been  afraid 
of  it :  he  would  make  a  great  fire,  and  shut' 
the  door,  and  keep  us  out. 

Serj.  Darnell,  Yon  have  seen  him  take  live 
coals,  and  throw  them  into  his  father's  plate  P' 

Mrs.  Arnold.  1  did. 

Serj.  Darnell.  Was  you  not  afraid  he  would 
have  set  the  house  on  fire  P  Had  he  not  sense 
enough  to  do  that  P      ^ 

Mrs.  Arnold.  I  believe  he  had  done  it,  if  he 
had  not  been  prevented. 

Serj.  Darnell.  You  did  not  think  him  so  mad, 
as  that  it  was  necessary  to  confine  him. 

Mrs.  Arnold,  I  did,  m  my  conscience,  think 
so. 

Serj.  Darnell.  And  you  did  not  confine  him  P 

Mrs.  Arnold,  It  was  not  in  my  power. 

Mr.  Marth.  How  long  have  you  lived  at 
Guildford  P 

BIrt,  Anufld.  Three  years  at  GoildfbnL 
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Mr.  Marsh,  You  can't  bat  lift?e  olisenred 
him  then  often  out  of  order  ? 

Mrs.  Arnold,  Often  so,  by  fits. 

Mr.  Manh.  One  of  your  brothers  says,  he 
used  to  be  worse  in*  sprins:  and  fall.  Did  you 
•erer  send  for  any  physician  ? 

Mrs.  J  mold.  m. 

Mr.  Marsh.  If  he  was  so  spring  and  fall,  a 
little  bleeding  would  have  done  him  good. 
'  Mrs.  Arnold,  I  don't  know  but  it  might, 

Mr.  Marsh,  Did  you  ever  send  to  your 
surgeon  to  bleed  him  P — Mrs.  Arnold,  No. 

Strj.  Darnell,  Was  it  the  opinion  of  the 
family,  that  be  should  be  sent  abroad  for  a 
soldier  ? 

Mrs.  Arnold,  It  was  the  opinion  of  many  of 
bis  friends ;    but  that  is  eleven  years  ago. 

Serj.  Darnell.  But  he  used  to  have  his 
frantic  tricks  then  P — Mrs.  Arnold.  Yes. 

Serj.  Darnell,  Whether  did  you  look  upon 
it,  that  sending  him  for  a  soldier  would  reclaim 
bim,  or  cure  him  uf  his  madness? 

Mrs.  Arnold.  Some  were  of  opinion  it  would. 

Serj.  Darnell.  What !  cure  a  madman  P 

Mr.  Marsh.  Pray,  how  long  hath  your 
father  been  dead  P 

Mrs.  Arnold.  Five  years,  last  Octolier. 

Mr.  Marsh.  How  long  before  bis  death  was 
this  flinging  the  coals  on  his  plate  P 

Mrs.  Arnold,  f  don't  know,  but  I  believe  it's 
kaore  than  seven  years  ago. 

Mr.  Marsh.  Do  you  Know  any  thing  tbat 
■hould  give  him  this  turn  of  mind  r 

Mrs.  Arnold.  No. 

Mr.  Munh.  Whilst  you  have  lived  at  Guild- 
ford, hath  it  not  been  known  and  heard,  that  he 
went  a  sporting  with  a  gun  P 

Mrs.  Arnola,  Vea,  frequently. 

Mr.  Marsh,  Did  you  ever  caution  any  body 
against  lettinff  him  have  a  gun  or  ammunition  ? 

Mrs.  Arnold,  No,  I  never  did. 

Mr.  Marsh.  Was  be  under  anv  body's  in- 
«peetipn,  or  care  P— Mrs.  Arnold.  "Ko. 

Serj.  Whitaker.  Did  he  not  kill  rabbits,  and 
■ell  them  P^Mrs.  Arnold,  1  don't  know. 

Seri,  Whitaker.  Hath  henottakien  tish,  and 
sold  them  P — Mrs.  Arnold.  I  don't  know. 

Serj.  Whitaker,  Did  yon  ever  apprehend  any 
danger  from  bis  using  nis  gun  P 

Mrs.  Arnold.  Sometimes  we  have. 

Serj.  Whitaker.  How  comes  it  you  have  not 
taken  it  froos  bim  P 

Elizabeth  Arnold  sworn. 

Mrs;  Arnold,  My  lord,  I  have  lived  with  him 
some  years,  and  for  more  than  seven  yeaxi  I 
have  observed  him  to  be  uuid  at  sometimes, 
though  not  so  mad  then  as  he  hath  been  sinoe : 
he  was  so  very  mad  sometimes,  that  I  was  very 
apprehensive  of  being  mischieled  by  him  ;  he 
would  have  pistols  and  guns,  but  1  have  taken 
them  all  away  from  him.  Sometimes  he  would 
let  off  his  gun  in  the  kitchen  and  give  no  warn- 
ing; :  a  great  many  times  he  would  sit  and  talk 
!•  himself,  a^d  svrear :  Sometimes  he  would 
talk  to  inhuman  creatures  in  a  ditferent  manner 
from  what  I  have  beacd  any  body  in  their 
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senses  do..  About  a  month  before  ny  lord  On* 
alow  was  shot,  I  observed,  as  I  could  by  his 
eyes  tell  when  his  fit  was  coming,  I  observed 
him  to  look  more  wild  than  ever  I  see  bim  in 
my  life  before.  The  20th  of  last  Angust,  he 
came  into  the  parish  church  of  St.  Nicholas, 
stood  in  the  front  of  the  congregation,  with  \a% 
face  over  his  breast,  and  his  nair  in  such  a 
dismal  maoner,  that  1  see  several  look  at  bim ; 
and  they  told  me,  when  I  came  out  of  the 
church,  that  my  brother  looked  so  frightful, 
that  they  would  not  meet  him  for  ever  so  noeb. 
On  the  28th  of  August  last  we  met  Mr.  Jut- 
tice  Allen,  and  we  asked  him,  if  he  did  not 
think  him  distracted;  he  said,  He. is  a  great 
deal  so,  and  he  appears  to  be  an  enemy  to  all 
mankind ;  that  he  would  give  him  no  aooooiit 
why  he  did  this  action,  but  desired  bim  seven) 
times  to  shoot  him  through  the  brains.  As  to 
myself,  the  relation  my  sister,  Mary  Arnold^ 
hath  given  of  it,  is  true,  he  had  no  provoca* 
tioa  from  me  ;  so  far  from  that  I  was  afraid  of 
him»  and  I  said.  Don't  throw  the  stick  at  me; 
but  as  soon  as  my  back  was  turned,  hfi  to<^. 
up  the  stick,  and  threw  it  at  me,  and  after- 
wards laughed  at  it. 

Mr.  Marsh.  Where  did  be  live,  when  yea 
was  afraid  of  the  danger  of  bis  pistols  and  guns  P 

Mn.  Arnold.  Sir,  he  lived  in  my  father's 
house  at  Katherine-bill,  where  I  lived. 

Mr.  Marsh,  Then,  I  find,  when  you  was  ill 
the  family,  it  seems  you  were  auaid  of  hit 
eruos  and  pistols :  how  long  have  you  lived  9i 
Guildford  P 

Mrs.  Arnold.  Mare  than  three  yeari^  I 
have  left  off  house-  keeping  five  years. 

Mr.  Marsh.  Have  you  not  known  bim  have 
his  gun  at  his  command,  and  thai  he  used  to 
go  frequently  a  shootbgP 

Mrs.  Arnold.  I  did  not  know  it  of  mysdS, 
but  1  believe  he  did:  He  bad  no  sfun  of  bis 
own,  but  he  used  to  borrow  one:  When  1  le^ 
qfl^  house- keepingt  I  sold  my  gun,  and  W9uU 
not  let  him  have  it. 

Mr.  Marsh,  Why  should  you  take  ao  mocb 
care  when  you  lived  together  in  the  fiuoilyt 
and  take  no^  care  afterward  f 

Mrs.  Arnold.  I  can  give  no  account  of  that; 
but  my  father  halh  been  advised  several  times 
to.  put  bim  into  a  mad-hoi^e  by  Mr.  Wofd- 
ward,  the  minister  of  the  parish ;  and  Hr« 
Woodward  advised  my  father,  in  my  bearingt 
to  put  l^m  into  a  mad- house;  for  fie  faad  ha 
was  mad,  and  nothing  else  would  do  bim  goMl. 

Mr.  Marsh.    Do  you  know  this  Mr.  Smith? 

Mrs.  Arnpld.  No  ;  I  don't  know  that  ever  \ 
S^w  him  in  my  life  before :  I  do  not  know  him* 
When  1  first  heard  of  this  horrid  action,  erery< 
body  said  he  was  mad. 

Eleanor  Oiltings  sworn. 

My  lord,  1  have  believed  him  to  be  a  huatie 
ever  since  I  knew  bim,  which  is  almost  oiae 
years :  I  was  at  his  father's  house  with  a  son 
of  my  master's ;  1  see  him  do  a  great  many 
wild  actions;  I  have  heard  bim  swear  sen 
curp^  flixig  ^mg^  atou^.t^^  ^pvj|%  with9«|(«ff 
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SfovMttiM :  I  li«f e  hem  «fteD  niirpiized  at  it ; 
Qt  hearinff  he  b«d  never  dooeBQ  bann,  1  wm 
pessiTe  with  h.  My  mittreM  bath  been  «t 
lUtberifie-kiH  for  four  years  last  paat^  six, 
eighd  nsoptbs  at  a  time. 
JMBt  2V«cy.  What,  at  that  hoHW  ? 
Giitmg$,  At  that  bourn,  my  Jord ;  and  baib 
come  in  at  the  baok-door,  and  sat  id  the 
kiteKeo ;  and  sereral  tinifls  I  have  found  him 
talking  to  biiDself ;  I  have  come  m  and  spoke 
ts  hioi,  and  he  b^  made  no  answer.  Last 
Kerch  {  went  down :  My  master's  son  was  sick, 
and  I  sent  for  him  to  go  a  Ashing,  to  get  a 
little  fish.  A  day  or  two  ailer  he  came  in  at 
the  b^ek-door  into  the  kitchen,  be  sat  himself 
dk>wn  ;  I  desired  he  would  go  a  ishing,  and 
M  4ome  isb  for  the  child :  Be  sat  in  a  oon- 
ittsed  on|er;  and  at  hist  he  tidd  me  the  child 
was  well  enough,  I  setvietuids  before  him, 
but  he  did  not  incline  to  eat  or  drink,  bat  he 
was  in  a  great  hurry  and  oenfnaion,  more  than 
1  have  seen  him  before :  I  was  amazed  at  it, 
9nd  I  asked  him  the  reason ;  he  told  me  my 
biti  Onstow  disturbed  him  day  and  night ;  aaid 
i|bo  he  had  aent  imps  and  devils  into  his  room, 
and  he  had  no  sleep,  and  he  was  with  hkn 
Vbevever  he  wettt.  I  have  seen  him  since 
this,  and  I  always  found  him  in  great  disorder, 
w^wMyu  complaining  of  my  lord  Onslow's  be- 
witching him,  and  be  had  sent  into  his  chamber 
devils  and  imps,  and  he  had  no  rest,  and  he 
could  not  go  a  fishing,  for  my  lord  Onstow  was 
-with  bim.  1  inquived  at  that  time  whether  he 
l^ui  been  fishini^  in  my  lord  Onslow's  ponds, 
or  liad  offended  bis  lorwhip  with  any  thing  he 
had  said  ?  No ;  be  knew  nothing,  but  that  he 
vas  with  bim  perpetually.  About  Alay  he  hurt 
his  arm,  by  jumping  over  a  little  river ;  and, 
9  I  was  to1d»  be  went  to  Hr. Thomas  Howard. 
Just.  Tracu,  That  is  nothing  what  you  was 

Gittings.  My  lord,  I  only  bring  this  as  a 
ciicunMtaa^*  He  went  there,  and  Mr.  Tho- 
mas Howard  applied  a  pbisler,  and  rolled  it  up« 
The  next  morning  he  aent  his  man  to  know 
bow  he  did :  The  man  called  at  a  neighbour'a 
bouse ;  ik  aeems  be  did  not  care  to  go  by  bun- 
self;  and  when  be  came  into  his  room,  there 
be  found  the  plaister  ^nd  reU  throwm  about  the 
Ipoon. 

Just.  Ti^ary.  Did  yott  aee this? 

Gittingt.  When  I  heard  of  it,  I  went  to 
bim*  «nd  enquired  «hy  he  served  Mr.  How- 
ward's  man  so,  and  would  not  let  bim  do  uf»  bis 
qm  ?  Soys  be,  Mr.  Howacd  and  bis  man  are 
rogues ;  they  only  wanted  to  make  issues  in 
biq  «rm,  and  bis  arm  was  well  enoogb,  and 
they  shMikl  do  nothing  to  it.  This  I  beard 
bim  say.  Some  \Me  time  after  that,  I  under- 
af<|pd  t^  Mr.  Wain's  rooks  had  oiepded  him, 
by  tlie  noise  they  made  in  the  night,  that  he 
fsold  not  sleep  for  them.  I  have  heaid  abun- 
dance of  stories  that  1  most  not  repeat  here; 
f^.  iriU  e^\y  leU  you  some,  ifte  came  one  day 
into  the  kitchen,  and  ntting  in  a  disconsolate 
9»anoer,  lasfced  bim  how.  be  cbdf  He  told  me 
im  wm.  britiAiiied  .aoA  diilarbMl^  .rn^d  Mr. 
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Waile's  rooks  made  such  a  noise  tbnthe  could 
not  sleep,  nor  be  at  peace  day  nor  night:  I 
told  him  be  bad  used  Mr.  Waite  Ul:  He  said 
be  had  no  notfire  business  ta  keep  rooks  than  be  ; 
and  Mr.  Waite  is  a  rogue,  and  nobody  loves 
bim  ;  and  he  knew  bis  wife  did  not  love  bim. 
This  be  told  me,  aod  said  they  had  disturbed 
him  ail  night  and  day ;  and  was  then  upon  the 
story  of  my  lord  Onslow  again ;  1  thought  he 
bad  got  out  of  one  into  another. 

Just.  Tr(uty,  When  was  this  P 

Gittingf.  After  May,  between  May  and 
June,  in  the  middle  of  June,  I  believe.  After 
this  ^as  over,  that  the  rooks  were  done  with, 
and  got  out  of  his  head,  then  be  begins  with 
my  lord  Onslow  u-fresh ;  then  1  oiflen  heard 
that  he  comalained  of  my  lord  Onslow's 
plaguing  bim  day  and  night. 

Serj.  Cheihire.    Don't  tel 
heard  from  other  folks. 

8erj.  WJutaker.  Did  not  you  live  with  Bfr. 
Edward  Arnold? 

QUUng$.  1  live  now  with  Mr.  Nathaniel 
Arnolil. 

Serj.  WhUaker.  Did  voa  evei^  hea^  the 
prisoner  threaten  my  lord  Onslow,  or  bis  lifeP 

Gittimgi*  Never  his  lifo,  nor  nothing  like  it. 

Serj.  whitaker.  Did  you  never  tell  one  of 
these  brothers  that  you  nave  heard  him  thus 
threaten  my  ford  Onslow  ? 

GUt'iMg.  No,  1  never  did Jhear  bim  threeten 
my  lord  Onslow. 

Serj.  Whiiaker^  Did  you  tell  any  thing  of 
the  prisoner  f 

GUtings.  Yes:  1  told  my  master's  brother 
that  I  was  in  e  great  fright  about  the  prisoner  ; 
that  I  believed  bim  mndi  worws  than  ever  I  see 
him ;  aod  much  feared  he  would  do  himself  e 
mischief. 

fibp.  WiUaker.  What  answer  did  be  make! 

GUiimgi,  My  master's  brother  seemed  anr* 
prised. 

Serj.  Wkiiaker.  Did  not  he  say,  Mind^emr 
own  business,  you  have  nothing  to  da  witb  it } 
or  to  that  purpose? 

Gktingt.  No ;  I  know  nothing  of  it  that  be 
said  so.  I  have  a  gseal  deal  mere  to  say,  mV 
lord.  My  mistrem  and  1  coming  from  chnron 
one  day,  some  time  before  be  shot  my  lord  Ob* 
alow,  and  eominy  from  ebureb,  a  shower  of 
rain  drove  my  BMstrsse  into  the  bouse  of  bii 
landlady^  I  was  with  her :  the  landlady  came^ 
and  my  mistress  asked  where  the  prisoner  wast 
She  said  he  was  within  ;  my  mistress  toM  bet 
thatslie  was  very  angry  witb  him,  and  did  not 
desisoto  see  bim ;  no  was  very  angry  that 
be  abould  go  away  witb  Mr.  Fawka's  horse. 
His  landbdy  told  my  mistsess.  He  is  certain^ 
mad,  and  it  was  not  to  be  minded  what  he  said 
or  did* 

Se^.  CAeiAtre.  What  jovk  baeekeard  goes 
for  nothing. 

GUtings  I  was  to  see  the  prisoner  in  the 
gaol  in  South  wark  the  38rd  of  last  month,  be^ 
ing  the  fiisttime  I  ever  saw  him  since  he  shot 
mylbDdOqsfom:  libond  hini  in  great  disetdsr 
then,  and  I  asked  him  bow  he  came*lo  dosnoh 
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m  wicked  things  ?  He  gave  me  no  aiMwer,  or 
none  that  I  could  make  any  thinf^  of.  1  asked 
bim  if  any  body  had  set  him  to  do  it  f  and  he 
told  me  it  was  one  Swetmau  and  Thomas 
Farmer ;  which  1  knew  to  be  two  little  boys : 
I  wondered  at  his  answer.  1  asked  him  how 
lie  did,  and  told  him  the  time  drew  near  tor  his 
trial :  he  took  no  notice  of  that ;  he  said  there 
was  a  ^eat  plagfoe  in  the  world  ;  and  also  that 
he  knew  not  how  it  came ;  bnt  repeated  it, 
God  take  his  soul,  if  he  knew  bow  the  plag^ue 
came,  or  any  things  abont  it :  but  abundance  of 
times  these  words  were  repeated. 

Seij.  Ckakire,  What  words  f 

GUting$,  God  take  his  soul,  if  be  knew  how 
the  plague  in  the  world  came.  I  enquirpd 
what  be  meant  by  it  ?  He  told  me  the  wicked- 
ness of  wicked  people  had  occasioned  it,  and 
there  would  be  great  mourning  in  all  the  world. 
I  enouired  what  he  thought  would  become  of 
bim  if  he  was  to  be  tried  and  condemned  ?  He 
told  me  be  should  have  a  fortnight's  time  to  go 
where  he  would,  and  do  what  he  would :  then 
every  body  would  be  easy,  and  all  would  be  at 
peace.  Tliis  was  on  Saturday  last ;  and  he 
repeated  the  words,  God  take  his  soul,  if  be 
knew  any  thing  of  the  plague  in  the  world,  or 
any  thing  about  it. 

Mary  Martin  sworn. 

• 

Mr.  Edward  Arnold  was  in  my  house,  which 
people  said  was  mad  i  Ned  Arnold,  mad  Ned 
Arnold.  People  would  five  bim  that  report ; 
or  crazy  Ned  Arnold.  Ned  Arnold  was  in  my 
bouse,  and  accordingly  called  for  a  mug  of 
lieer.  And  please  you,  I  keep  a  public  house. 
When  I  had  fetched  him  a  mug  of  beer,  he  sat 
himself  down  by  the  fire ;  he  tell  a  swearing 
and  cursine,  and  swore  that  my  lord  Onslow 
was  in  his  belly.  Says  I,  Ned,  what  makes 
you  swear,  and  corse  my  lord  Onslow  so  P  it  ^ 
IS  pity,  Ned,  but  my  lord  should  know  it ;  if  he 
knew  be  was  in  your  belly,  he  would  quickly 
come  out  of  it.  Says  I,  If  you  will  have,  Ned, 
a  chariot,  you  and  t  will  go  to  him.  Then  we 
concluded  what  time  to  go,  whrch  was  about 
eight  or  nioe  o'clock  the  next  mormogy  to  go 
to  my  lord  Onslow's,  and  tell  him  he  was  in  his 
belly.  Accordingly  he  got  out  of  his  chair, 
and  took  a  knife,  and  swore  he  would  carry 
that  with  him.  1  tell  you  nothing  but  what  is 
true.    So  then  comes  in  Harry  ■    ■  ■,  Mr. 

Flutter's  man  that  belongs  to  the  horses.  He 
comes  in  with  a  whip  in  his  hand.  I  said, 
Hanr,  will  you  go  and  assist  Ned  and  I  to  my 
lord  Onslow's,  and  tell  my  lord  that  be  is  in 
Jfed's  belly  ?  Then  several  came  in,  several 
carriers  to  drink  at  my  house ;  and  this  same 
man  fell  a. laughing  hieartjly.  I  said,  Harry, 
will  you  go  ?  Yes,  says  he.  But,  says  I,  Ned 
Arnol4  talllajof  carrying  a  knife.  No,  says  he, 
if  you  carry  a  knife,  we  may  carry  you  there, 
bdt  my  lord  will  take  care  of  us,  and  send  us 
t^the  house  of  correction.  Ay,  says  I,  and 
bang  Tou  too^  He  had  been  in  my  house 
twioe  before^  \  will  leave  nothing  that  I  can 
mnembert  ... 


Sol,  for  the  Prisoner.  I  desire  she  may  fa« 
asked,  whether  be  did  not  open  his  bosom,  and 
bid  her  feel  for  my  lord  Onslow  ? 

Martin,  Some  time  before  he  came  to  ooT 
house,  and  sat  scratching  his  bosom,  and  feel** 
ing  and  looking  down  into  bis  bosom,  cnrstag 
and  swearing,  and  he  said  my  lord  Onslow  wss 
in  bis  bosom,  and  he  had  such  an  influence  over 
him,  that  be  could  neither  eat,  nor  drink,  nor 
sleep,  or  be  at  ease  for  him. 

Seij.  CoMynj.*  You  spoke  of  carrying  a 
knii^e ;  did  you  ask  him  the  reason  why  he 
would  carry  the  knife? 

ilfar^tn.    No,  I  did  not. 

Serj.  Comynt.  Did  you  apprehend  that  be 
designed  any  mischief? 

Martin,  No,  I  bad  no  thoughts  about  it ;  I 
only  talked  in  a  jokerlv  way.  And  it  please 
you,  my  lord,  he  was  there  looking  in  Ijlis  bo- 
som. One  time  he  comes,  says  he,  There  is 
Sukey  Monneux,  my  lord  Onsbw  is  got  into 
Sokey  Monneux's  belly.  I  did  not  know  there 
was  such  a  gentlewoman.  Says  he.  He  is 
such  a  plague  to  her,  that  she  cannot  eat,  drink 
or  sleqi.  Says  my  daughter,  about  18  or  l^^ 
not  SO  years  oM,  Can't  you  a — t  ?  Because  be 
had  said  be  could  not  eat  or  drink.  If  1  s— t, 
says  he,  it  won't  stink  like  another  man's  t— d. 
My  lord,  it  is  true.  I  think  1  have  nothing 
more  to  say. 

Sweiman  sworn. 

I  took  him  to  be  a  crazy  sort  of  a  feHow,  not 
to  be  in  his  senses  at  all  times.  He  would  say 
he  was  plagued  with  the  bugs  and  hollies,  that 
he  could  not  rest  a  night ;  be  was  fain  to  stop 
hia  ears  with  the  rug,  or  be  could  not  sleep,  la 
tbe  morning  spmetimes  he  hath  asked  me  whe- 
ther I  could  rest  ?  I  told  him,  very  well.  I 
asked  him,  how  he  rested?  Says  he,  I  am 
phigued  with  the  bugs  and  hollies.  He  lodged 
at  my  house  15  montiis. 

Just.  Tracy,  How  long  ago  is  it  since  be 
lodged  at  your  bouse  ? 

Swetman.  He  lived  there  till  this  accident 
happenetl. 

Serj.  Whiiaker,  Did  not  yon  lend  bim  • 
gun? 

Smeiman,  Not  at  that  time:  J  did  uie  tc 
lend  him  a  |fun  in  the  winter,  to  shoot  sparrows, 
&c.  but  I  did  not  lend  it  him  at  this  tnme  that 
this  happened. 

Serj.  WhUaker.  Why  did  not  yon  take  the 
gun  away  from  him  ?  Tfaja  very  gun  that  be 
shot  my  lord  Onslow  with,  did  not  you  lend 
him? 

Swetman,  I  did  not  lend  it  him  at  that  time : 
I  did  saybe  might  have  the  gun  to  goont. 

Serj.  JVhitaker,  You  gave  nim  leave  to  have 
this  gun ;  then  I  ask  you,  would  you  lend  a 
madman  your  gun  ? 

Swetman,  1  take  bim  to  be  worae  iomctimflt 
than  other,  as  in  spring  and  fall. 

Serj.  WhUaker,  Did  yon  take  bio  to  be  sen* 
aible  at  this  time  ? 

Swetman,  He  it  more  sensible  in  tbe  winter. 

Sol.  fjtr Oc  Primar,  UyUtd^ldmrnhm 
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may  be  tskedt  whether  he  did  nojt  bf  ar  him 
say  any  thing  of  my  lord  Onslow ;  that  my 
kml  Onslow  had  been  there  with  his  wife  ?  Or 
what  he  heard  passed  between  this  man's  wife 
and  my  lord  Onslow  P 

Swetman.  He  said,  My  lord  Onslow  had 
brought  a  hamper  of  wine  mto  the  kitchen,  and 
eat  it  on  the  dresser  over  night,  and  when  he 
rose  in  the  rooming,  the  wine  was  drank' out  of 
the  hamper,  and  the  empty  bottles  were  upon 
the  dresser.  W  ben  1  hare  oome  home,  it  is  true, 
says  he,  my  lord  hath  been  fri^getting  here, 
•ad  my  lord  keeps  company  with  your  wife, 
and  your  house  is  disturbed,  tney  keep  dancing 
abof  e  stairs,  that  I  cannot  rest  I  bare  opened 
the  kitchen  door,  to  show  him  that  it  was  not 
ap  ;  that  there  was  no  hamper  nor  bottles  there. 

Serj.  WhUaker.  Pray,  give  an  account  when 
be  had  your  gun  at  first 

Sioettnan^  Sir,  I  can't' do  it. 

Serj.  Whitaker,  I  ask  you,  where  your  gun 
was  at  that  time  f 

Smetman,  It  was  at  my  house. 

Seij.  Whitaker.  What  gun  had  he  whed  he 
siiot  my  lord  Onslow  P 

S^eituan.  It  hath  been  reported  that  it  was 
my  gun. 

Serj.  Whitaker.   How  came  he  by  that  gun  P 

Saletman.  I  will  tell  you  how  be  might  come 
to  have  the  gun :  I  was  at  Mr.  Waite's,  hoo- 
ing  of  turnips,  before  this  happened  ;  says  Mr. 
Vndte,  Can  you  catch  my  conies  P  Says  I,  I 
Wieve  some  can  do  it  better  than  1:  Says  be, 
I  will  give  sixpence  a  coney  to  any  body  for 
catching  of  them.  When  I  came  home,  I  hap- 
peoed  to.  drop  a  word  about  it ;  my  boy  was 
by;  says  he,  Ned,  shall  you  and  I  go  and 
catch  conies  P  Says  he,  I  have  never  a  gun : 
cays  he.  You  may  take  my  father'^  t>un »  and, 
cays  the  boy,  We  will  go  halves. 
.  Serj.  Whitaker.  Then  you  left  the  gun,  as 
he  alight  take  it  P 

Swetman.  I  did  not  lock  it  up. 

Serj.  Whitaker.  How  came  yon  to  let  a  gun 
W  so  in  the  way,  as  he  might  come  at  it,  if  you 
apprehended  him  to  be  a  madman  P 

Smetman.    In  former  times  he  did  carry  a 

fm,  and  he  came  of  a  good  family :  I  thought 
might  let  him  have  a  gun,  when  1  see  him  in 
lus  senses. 

Serj.  Qm^fm.   You  say  this  disconne  about 
giving  sixpence  to  kill  couies,  gave  occasion 
that  M  bad  your  gun  P — Smetman,  Yes,  Sir. 
.  Ser|.  CostyiM.  Did  he  hear  yon  speak  it,  that 
each  a  one  would  give  sixoenoe,  &c. 

Smetman.  Not  to  my  Knowledge;  but  my 
hoy  took  it  up,  and  told  him  the  next  day. 

Seij.  Cheihire.  Pray,  this  s^ry  you  tell  us 
about  a  hamper  of  wine,  when  was  itP 

Sweiman.  A  pretty  while  before  this  hap- 
pened.   

(Set).  Che^ire^  What  do  yoa  call  a  pretty 
yvbiJeP 

Smetman,  I  believe  it  might  be  half  a  year. 

Serj.  Cheshire.  Did  not  he  vse  to  have  the 
key  of  your  houM  1o  go  ia  aad  eat  as  be 
pmiedP 


Smetman.  We  had  two  keys ;  h^  had  a  key, 
but  we  could  bolt  the  door,  and  keep  him  out 
of  the  kitchen :  I  was  afhud  he  would  fire  the 
honse. 

Serj.  Cheihire*  He  might  come  in  and  out 
when  he  would  ? 

Smetman*  We  did  not  trust  him  with  that 
liberty  to  go  into  the  kitchen. 

Serj.  Darnell.  Did  yoa  trust  a  man  in  your 
house,  that  you  was  afraid  would  fire  it  ? 

Smetman.  He  could  not  come  to  that  place 
where  tlie  fire  was. 

Seij.  Darnell.  Yoa  was  often  frightened  lest 
soch  a  thing  should  happen  P 

Swelman.  I  was  going  to  turn  him  out :  1 
told  my  wife.  This  fellow  is  io  mad,  that  we 
can't  keep  him  any  longer ;  he  is  fit  to  go  to 
Bedlam. 

Serj.  Corny n$.  Did  you  hear  him  apeak  of 
'  my  lord  Onslow  P 

Smetman.  He  hath  been  railing  some  time. 
When  my  boy  was  alone  with  him,  he  asked 
my  boy  for  my  hog- knife ;  the  boy  asked  him, 
wnat  he  would  do  with  it  P  And  ne  said,  Ha 
would  kill  himself. 

Seij.  Comynt.  Did  you  hear  thisP 

Smetman.  1  did  not  bear  him  say  it,  bat  my 
boy  told  me  when  I  came  home. 

Serj.  Comyns.  Did  you  ever  bear  him  speak 
by  way  of  threatenipg  my  lord  Onslow  P 

Smetman.  Sometimes  he  would  halloo  as  aa 
owl  doth ;  sometimes  he  would  say  Cuckoo. 

Seij.  Comyns.  Have  you  ever  heard  him 
threaten  my  lord  Onslow  P 

Smetman.  I  have  heard  him  curse  and  damn 
my  lord  Ooslow. 

Serj.  Comyns.  Have  yoa  never  heard  him^ 
threaten  him  P 

Swetman.  One  tioie,  aboat  a  twelvemonth 
ago,  he  said  he  would  shoot  my  lord  Onslow  at 
the  horse*race,  and  looked  very  wild. 

Mr.  Mar$h.  What  horse-race  ?  Guildford 
horse-race  P — Smetman.  1  took  it  to  be  so. 

Mr.  Marih.  Did  he  say  he  would  shoot  him 
at  the  next  horse-race  P  Or  he  would  have  shot 
him  at  the  former  horse-race P 

Smetman.  I  took  no  further  notice  of  it ;  for 
I  took  him  to  be  a  crazy  fellow. 

Mr.  Marsh.  But  what  did  he  say  P 

Smetman.  He  said  he  would  shoot  my  lord 
Onslow  at  the  horse-race. 

Mr.  Marsh.  When  was  this  P  Before  the 
horse-race  P 

Smetman.  It  was  in  May  was  twelvemonth : 
there  was  one  horse-race  passed  :  I  never 
heard  he  did  motion  it. 

Mr.  JIfariA.  You  say  this  was  May  was 
twelvemonth :  how  often  hath  he  had  the  use 
of  your  gun  since  P 

Smetman.  I  don't  know  how  often,  because 
I  did  not  mind :  he  never  did  no  harm. 

Mr.  Marsh.  Hath  he  had  it  several  times? 

Smetman.  He  hath  had  it  several  times. 

Seij.  Whitaker,  Had  he  not  the  gun  wbea« 
ever  he  would  P  *. 

Smetman.  No;  1  osed  to  carry  it  ta  Wood- 
bridge,  to  shoot  sparrows^ 


7353 


10  6E0SGE  I. 


Trial  ofEimard  AsitM, 


[TSS 


Mr.  Mmftk.  Did  not  you  Wing  tbe  gun  hottie 
wg^m^'^Smtinum.  Yeo. 

Sol,  for  ike  Pritoner^    My  lord,  as  to  the 
time  of  his  taking  the  gun,  to  go  to  shoot  Mr.. 
Waite's  conies,  whether  it  was  not  the  saifte 
morning  that  my  lord  Onslow  was  shot  ? 

Just  Tracy,  He  tells  Jrou  he  was  aet  at 
home. 

Uicitar,  According  to  his  infemiataon,  whe- 
ther it  was  nai  at  that  time  f 

Juat.  2Vac|r.  He  said  he  did  not  lead  him  his 
gun  then,  but  he  had  it  then. 

iSo/tci/er.  Whether  the  lane,  in  which  this 
fact  was  committed  doth  not  lead  to  Mr.  Waite's 
ttroip*field,  where  the  conies  «  ere  ? 

SvBimatt,  It  lays  the  saaae  way,  and  nay 
wife  thongbl  he  weait,  hecaose  my  wife  see 
bim,  and  had  lent  him  money  to  huy  the  shot 
CO  shoot  the  cQuies  with. 

John  Dedman  sworo. 

Just  Tracy.  What  do  yoo  know  of  thii 
nan? 

Dedman,  I  kqow  him  to  he  a  madmao^ 

Just  Tracy.  Why? 

Dedman,  Py  reason  mylordOnstow  was 
always  in  hit  mind ;  he  was  al'ways  troubled 
%rith  my  lord  Onslow;  be  could  never  take 
no  rest,  the  derils  and  hugs  troubled  him  wo. 
In  the  next  place,  he  rented  a  house,  he  had 
neither  goods,  nor  beds,  nor  chairs,  either  to 
sit  or  lie  down  upon ;  he  had  nothing  to  lie 
down  npoD.  He  would  come  to  the  house, 
and  he  would  beat  them  all  out  of  the  hooae :  I 
hare  been  called  from  my  work^  to  make  peace 
among  them. 

Jnst  Tracy.  What  house?  To  whom  was 
this? 

Dedman,  To  his  friends^  to  h»  sisters. 

Just.  Tracy.  How  long-ago  i&this  ? 

Dedman.  About  five  or  six  years  ago. 

Richard  Wheatly  sworn. 

Wheaily.  J  have  shaved  him  these  two  years, 
and  he  hath  come  into  the  shop  sometimes  so 
that  I  have  been  afraid  to  shave  him :  some* 
times  he  would  come  in,  and  go  out  again,  and 
hath  spoken  never  a  word. 

Just  Tracy,  Why  have  you  been  afraid  ? 

Wheatly.  Because  he  hath  swore  all  the 
time  1  have  been  shaving  him. 

Sol.  for  tha  Prisoner.  My  lord|  I  desire  he 
may  he  asked j  Whether  he  did  not  use  to  de* 
sire  him  to  cut  his  throat  ? 

Wheatly.  One  time,  as  I  was  shaving  of  him> 
he  said,  Dammee,  cut  my  throat 

Serj.  Chethire.  1  suppose,  at  that  lime,  you 
had  given  him  a  nick ;  I  ask  you,  whether  he 
said.  Cut  my  throat  ?  Or,  You  will  cut  my 
throat  ? 

Wheatly.  He  said,  Damn  you,  cut  my  throat 

Serj.  Whitaker.  What  answer  did  you 
make? — Wheatly^  None:  I  was  afraid. 

Ser^.  Whitaker.  Did  you  take  every  man 
lor  a  madman,  that  swore  when  you  cut  him  ? 

TyiU  svrom. 

Tydie.    I  ha?e  knoim  Edtmd  Anudd  fbr 


several  years ;  and  I  nerer  lme#  hat  that  he 
was  a  crazy  sort  of  a  man. 

Serj.  Whitaker,  What  do  yo«  mean  by  a 
crazy  man  ?  * 

l^fdie.  He  had  several  foolish  expnssioos. 

Sbij.  Whitaker,  Did  you  take  him  to  lie  it 
distracted  mair  ? 

Tydie,  SKr,  i  could  not  take  him  to  be  olhcr<« 
wise. 

Sol.  for  the  Pruaner.  Mt  lord,  I  desire  he 
may  hie  aaked.  Whether  he  beard  bim  cxpmf 
himself  about  the  bugs,  and  hollies  ?  Or,  Whe« 
ther  he  proppsed  to  take  hn  gua,  and  sbaol 
hiooaelf? 

Jnst.  Tracy.  Did  yom  hear  hhn  Idk  aboni 
the  bolhes  ? 

Tydie,  I  heard  bim  ssjr,  thsct  the  bolleroy% 
and  the  plagues  plagued  hiQ»  so,  that  he  colud 
not  take  bis  rest  at  niglit. 

Solicitor.  Whether  he  desired  that  he  might 
take  his  goo,  Add  shoot  himself? 

TydU.  I  have  seen  him  several  tisnei.         * 

J  ust  Tracy.  IM  be  say  be  #ould  take  hil 
giin,  and  shoot  himaelf  ? 

Tydie.  I  can*t  say  that ;  I  don't  knew  it,  I 
Bei«r  beard  it :  I  have  heard  him  sit,  and  rail, 
and  swear,  and  damn  to  himself. 

Solidtfor.  I  deshw  he  ifaay  be  asked,  If  he 
hath  ever  heard  him  say  at>v  thing  about  tin^ 
transaction  between  my  lora  Onsbw  aad  ifait 
Swetmaa's  wife  ? 

Tydie,  I  have  heard  him  say,  that  my  M 
Onslow  waa  tm4  night  there,  at  Swetmaa'^ 
house,  and  be  drank  out  a  hamper  of  wine 
there ;  and  they  bad  fiddles,  and  danced ;  aad 
he  said,  one  »Kntiman  played  to  them  t  and 
when  he  came  down  in  the  nrumiing,  Ibete  wi^ 
the  empty  bottles  upon  the  table. 

Thomae  Poulter  sworo. 

Poulter.  I  ever  took  the  man  to  be  not  u 
another  man ;  he  was  always  out  of  his  mind. 

Serj.  Whitaker,  How  long  hav«  you  known 
him? 

Poulter.  Sir,  I  have  known  bim  these  nine 
years.  One  time  be  came  in  in  a  pasaiolt 
where  I  was,  and  said  be  would  kill- me. 

Serj.  Whitaker.  What  was  the  reasitn  ? 

Poulter,  I  know  none  at  all ;  butitpatied 
over,  and  he  never  did  me  auy  harat,  of  vnf 
wrong.  About  a'foKUight  belbre  this  was 
doDo,  I  was  working  in  the  field,  and  be  mine 
to  me,  and  looked  mighty  melaoeholy ;  he^ 
swore  and  cursed,  and  be  mid  at  laat,  Damn 
Tom  Onslow ;  and  I  asked,  how  my  loid  On- 
slow had  hurt  him  ?  He  said,  be  had  beaitob* 
ed  him  four  or  fl^  years  tgo^  and  he  had  had 
nothing  gone  through  him  never  since,  and  bs 
should  never  he  able  to  go  op  May  hill.  Thi# 
was  about  a  fortnight  befbra  this  aooidedt  hap* 
pened. 

Seij.  WhUhlkr.  Where  do  yba  live  P 

Poulter.  At  Godalming. 

Serj.  Whitiaker.  Did  yon  give  any  of  hisre* 
latlons  notioe  of  this  ? 

Poulter.  A  great  many  people  knew  of  tbtfj 
he  iaid|  be  wiihed  be  could  see  bim  to  aertteb 
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Uiii  to  1e«dlM<MMi»rii!tb,  because  he  »ad  be- 
^Htched  him,  and  lie  woatd  ^  to  the  kitig',  and 
IomW  tK%  rieiikR^,  Why  my  lord  Onsiov?  pl<(gtied 

Mary  Morrig  swom. 

McM$.  My  lord,  I  ba?e  known  him  Mmbsl 
tteie  life  years ;  I  always  thought  hiiii  mild, 
by  his  mad  actions,  as  1  have  seen  him  in  ;  he 
hath  often  comife  in  at  his  Sister's  bouse,  and 
iMth  sat  himself  down,  and  hath  talked  to  him- 
iMf;  and  hath  swore,  and  cursed,  and  talked 
of  Ae  l^ls^pie.  and  would  look  one  way  and 
t'other,  and  talked  to  himself:  he  would  sit  so 
iio  hodr  together,  and  then  be  hath  jgfot  Up,  and 

Kne  away,  when  his  sister  bath  dot  been  at 
me.  un  the  Saturdi&ir  b^foi-e  hie  shot  day 
tthl  OAsltiw,  He  canle  and  asked  for  sothe  imall 
Beer:  bny  knisti'ete  wa^  tioi  lit  home ;  1  fetch - 
«d  ym  ftditie;  hk  flat  bini^lf  down,  grinneil 
Vk  teeth,  and  had  such  actions;  looked  oh^ 
^ay  and  t'other,  Attd  wiihout  any  pro?ocatioh 
Itllrsetf  ind  sWore,  abd  tilked  of  plagfues.  I 
ilhki  ho  fnghtened,  I  called  my  i^llow-senriliit 
iteid  th4  room  i  I  was  afralil  to  stay  with  him. 

Jiist  Tracy.  Did  h^  ^hew  any  mark6  of 
hffe?— 3forr«.    Yw,  my  lord. 

?dit.  Tracy.  What  did  he  dd,  be^idb 
l^finirt^  hi^  teeth  f 

Morri$.  He  did  not  say  much :  be  looked 
about,  and  talked  to  himself. 

lldtt.  T^-acy,    How  did  be  tAlkf 

Jforrii.     He  talked  to  himself. 

Jlkt  Tracy.     How? 

Morrii.  Ob!  yery  wildly;  i^ith  bis  eyes 
lookioff  one  way  and  t'othet-.* 

8eg.  Whitaker.  Was  he  enrftifa^  ki  toy 
hMy  in  particular  f 

Morru.  Not  as  I  heard ;  I  did  not  hear 
liiin  mention  any  body's  natiie. 

Sol.  fir  the  Prisoner.  My  Idrd,  I  desire 
IbKi  witness  may  be  asked,  What  transaction 
IM  «^w  hi  ihe  thin,  atid  what  did<ctiods  she 
tf^fieived  ftom  the  keeb^r,  hi  the  hou^  df  cor- 

Mifrni.  I  ea^ed  hi^  yibtuiils  every  d*y, 
#liile  he  wits  ihkre :  h<!  sdid  yery  Ktile  ib  me, 
Mft  b^liAvM  himself  much  as  he  used  to  do. 
-^TM  gaol-keeper,  Mr.  Flo^,  and  John 
Mlfea  tiild  me,  thi^  ih^  mistreiis  should  not 
tHh  tfftH  yicidals  whh  boliej,  nor  they  would 
Hex  1^  (flfti  hare  a  kriifib ;  th^  were  afraid  he 
#toMnHak^lwajr  with  Himself;  they  stripped 
01^  flfNsit  off  from  the  fonetf,  before  they  gave 
M  whd :  the  ^<»d  womaif  of  the  hoase  where 

S£  ldfl|(ed,  tod  the  boy  weAi  liritU  me  io  see 
Mi ;  Ajfi  he,  Joe,  how  d6  you  do  f  Do  the 
l^ai^iies  and  bollies  pli^oe  your  hotise  as  they 
iMed  lb  do  when  I  w£  there?    And  the  boy 

» 
Stephen  Vachin  sworn. 

SaUdl&rfir  the  Prisotihr.  Mv  lord,  I  des2re 
lie  ma^  tk  aslieff,  Whether  he  haih  Hot  found 
Ki^  laitf  ^n  a  foAg^  ifll  ntgf^  iA  tb^  all"  ? 
.    f^Mfl.  Wty  16^,  I  fdu^rVd  h?ra  in'  todsley- 
Mh^  ^dtt  tb&e  m  Ms  wlMt  I  #tottb  «r<#k 

VOL.  XFI. 


updii  a  |>Ke,  where  there  is  notae  but  hard 
timber. 

Just.  IVary.  When  diilyoa  find  him  there ^ 

Fachin.  I  can't  remeimber  the  time. 

Just.  Tracy.    Was  it  night  or  day? 

Fachin.    ft  Was  in  the  morning. 

Just  Tra(jl.     Had  be  been  there  All  night?. 

Fachin.    As  far  as  I  know,  be  bad, 

Serj.  Cheshire.    How  long  ago  is  this? 

Fachin.    About  two  years  ago. 

Steij.  Cheshire.    What  time  was  it  ? 

Fachin.  ft  was  in  the  morning  about  sevek 
o'clock:  we  went  to  mend  the  ti]i{|g  bf.tlie 
lodge ;  I  can't  tell  the  time  of  the  year  it  was. 

Serj.  Cheshire.  About  what  work  was  you 
about? 

FdcMn.  Mending,  the  tiling  of  the  Wge : 
it  was  the  spring  of  me  year. 

Serj.  Cheshire.    About  Lady-day  ? 

Fachin.    It  was  then  about. 

Serj.  Cheshire.  Did  you  ask  whether  fie 
hid  been  there  all  night? 

Fachin.,  No;  I  did  not  find  him  at  l^rat, 
but  be  popped  hia  head  out :  when  I  found  thai, 
I  looked  up,  and  beard  a  man  cry,  Don't  med- 
dle with  my  tobacco :  I  was  surjirised  at  it. 

Seij.  CAetAire.    Who  brouffbt  you  here?  * 

Fachin.    I  was  subpoenaed. 

Serj.  Cheshire.    Who  brought  you  ? 

FacMn.    Mr.  Arnold. 

Serj.  Cheshire.    Which  of  them  was  it  ? 

Ihchin.  I  don't  know  both ;  Mr.  Arnold,  of 
Katberine-Hill. 

Serj.  Cheshire.  Had  you  any  promise  of 
any  money,  or  any  thing  else,  if  you  could 
swear  him  a  madman  ? — fachin.   No,  my  lord. 

Serj.  Cheshire.  Were  you  not  told,  it 
should  be  worth  thirty  or  forty  shillings  to  you, 
if  y oil  cuuld  brove  him  a  madmaii  ? 

Fachin.    I  had  hotbing  promised  me. 

Serj.  Cheshire.  I  ask  you^  whether  they 
said,  it  should  lie  w<Mh  so  much  to  you  ? 

Fachin.    No. 

Serj.'  Cheshire.    Did  nobod jr  say  so  fd  you  f 

Fachin.    No. 

SeH.  Whitaker.  Hitve  you  not  declared  that 
this  Arnold  was  a  t^gue,  and  no  madman  ? 

Fachin.    I  belie?e  be  is  a  lunatic  man. 

Serj.  Whitaker.  1  ask  you,  whether  jott. 
have  ever  declared  that  you  believed  him  a 
rocfue,  and  do  madman  ? 

Fachin,  1  believe  1  always  took  him  to  be  t 
madman.  -     ^■ 

Seij.  Darnell,  Did  you  never  say  tb.any 
body,'  thai  It  was  your  opinion,  ibAt  he  was  AOt 
mad,  but  a  rogue  ? 

Fachifi.  .»r,  I  never  sai^  ini  such  ihing  h 
my  days ;  No,  indeed^  I  did  not. 

Sen.  Whitaker.  Did  ^ou  not  Say  io  to  oda 
Senu^ma^'  ?— FocAiw.    No. 

Serf.    Whitaker.    Had    tod  no    discouris 

about  ixl'^tachin.    No,  no. 

• 

Robert  Bandy  swom^ 

Sariiy.    M^^  forJf,   i  have  ftiiown  him' ,% 

feat  many  yekvk ;    I  Fired  near  his  father's  ; 
fierer  thou^ttt?  htm  Ady  thiti^  hiti  i  dhtfy 
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ruRDy  seldom  in  bis  senses :  bis  father  haib  sent 
for  me  several  times,  to  desire  him  to  be  civil ; 
for  he  would  be  ready  to  beat  his  sisters  aod 
his  fiiiber  out  of  doors :  I  told  him,  if  he  would 
Dot  be  civil,  I  would  send  him  for  a  soldier.  1 
had  him  before  a  Justice  of  peace,  to  friffbtea 
him,  but  he  was  as  bad  when  he  came  home 
again. 

Just.  Tracy,  Did  yoa  hear  him  threaten  to 
turn  his  father  and  sisters  out  of  doors  ? 

Dandy.  I  did  not  hear  him  :  he  abused  his 
father,  and  I  had  him  before  a  justice  of  peace ; 
1  was  constable. 

Serj.  Cheshire.  Did  you  take  this  to  be  a  car- 
riage to  a  madmau,  or  to  a  wicked  man,  to  re- 
claim him  P 

Dandy,  I  did  not  take  him  to  be  in  his 
senses. 

Serj.  Cheshire.  Why  did  you  cany  him  be- 
fore a  justice?  Was  be  not  a  wicked  rogue, 
an  untoward  boy?  Was  not  that  the  .rea- 
son why  his  father  sent  him  for  a  soldier  ?  Do 
yott  use  to  send  madmen  for  soldiers  ? 

Mary  Swetman  sworn. 

S^lfor  the  Fritoner.  This  is  the  wife  of 
»  ■     mvetman. 

J ust.  Tracy.  What  have  you  to  say  ?  What 
is  your  opinion  of  the  prisoner  ? 

Swetman.  1  really  think  he  is  a  madman, 
^d  not  in  his  right  senses. 

Just.  Tracy.  He  lodged  at  your  house  ? 

Swetman.  He.lodgeoat  my  house. 

Just.  Tracy.  When?  About  this  time  that 
this  accident  happened  ? 

Swetman.  Yes,  my  lord :  though  when  be 
came  to  my  bouse,  I  took  him  to  be  a  pretty 
sensible  man.  Af^er  a  little  time,  he  grew  very 
mad ;  and  one  Sunday  morning  be  got  up,  and 
walked  out  with  my  son  up  the  Chappie- hill, 
and  when  be  was  upon  tbe  hill,  he  said  to  my 
■on,  Joe,  I  won't  come  to  your  house. 

Serj.  CAfsAire.  Was  vou  there? 

Swetman.  My  son  tdul  me  so. 

Serj.  Cheshire.  That  won't  do. 

Swetman.  He  ^said  he  would  not  come  to 
my  house  any  more :  It  rained  that  night,  but 
he  did  come,  and  went  to  bed.  The  next  day 
he  went  a  walking,  but  I  don't  know  where : 
At  night  he  came  home ;  I  heard  him  come 
home:  About  nine,  I  desired  him  to  come 
in,  and  go  to  bed,  because  my  husband  was 
not  pi  home ;  he  said,  He  come  in,  he  would 
not  come  in,  I  had  got  rogues  hid  in  the  house ; 
and  I  said.  No,  Mr.  Arnold,  or  Edward  or  Ned, 
I  can't  tell  which ;  he  stepped  over  the  way 
with  such  a  fury,  and  said,  He  would  not  come 
in  to-night ;  1  thought  he  should  not  come  in 
to  frighten  me ;  I  locked  the  outward  door ;  he 
had  a  key,  so  had  I,  and  I  bolted  tbe  middle 
door,  that  when  be  got  in  at  tiie  outward  door, 
he  should  come  no  fortber.  At  two  o'clock  in 
the  morning  he  comes  to  the  door,  and  sat 
there  'till  the  clock  went  three,  then  he  came 
in ;  1  finding  him  there,  got  up,  and  opened 
.tbe  middle  door ;  he  went  to  bed,  said  nothing 


i»  ne,  or  Ito  bin»hiitJookwloiitofluuyMur, 


in  a  wild,  staring,  distracted  way:   A  litdf 
while  atler,  my  husbaud  came  home,  and  as 
he  sat  by  the  nre,  he  came  to  him ;  Stepbeo, 
says  be,  you  are  a  pains-taking  man,  but  ypu 
have  a  bad  woman  for  your  wile,  and  he  roads 
me  out  as  if  I  was  nalighty.  to  my  husband ; 
says  he.  She  hath  such  rackettiogs  and  such 
doings  here  ;    she  hath  bad  men  above  stairs, 
fed  them  with  victuuls,  aud  I  could  not  nest  for 
them.     He  said,  He  came  down  one  moriNBgf 
and  he  saw  a  ham|)er  and  bottles  of  wine  stand- 
ing upon  the  dresser,  as  my  lord  Onslow  sod 
I  had  drank  out,  and  he  had  been  there  frig- 
geting ;    and  I  was  in  a  passion,  and  my  bus- 
band  said,  1  was  to  blame  to  take  notice  of  him, 
for  we  took  him  for  a  madman.    Sometimes  I 
have  desired  him  to  read  a  chapter  in  the  BiUe, 
when  my  husband  bath  been  abroad,  to  pssi 
away  the  time,  till  my  husband  bath  coms 
home,  which  he  did  sensibly ;    1  desired  him 
to  read  another,  he  did  it  very  sensibly.    Ano- 
ther time  as  he  was  sitting  down  on  tbe  couch, 
by  the  fire-side,  I  see  him  look  very  wild,  and 
I  came  to  him,  and  said.  Come,  take  the  Bible, 
and  read,  and  put  all  these  abominable,  wicked, 
distracted  things  out  of  your  mind  ;  be  gaft 
mono  answer,  but  took  tbe  Bible  out  of  bit 
hand,  and  looked  in  it,  and  swore  and  raileo, 
and  said  such  things  as  I  am  sure  could  not  bt 
in  the  Bible,  and  he  looked  very  wild  and  rery 
mad. 

Seij.  Cheshire.    How  long  was  this  befori 
this  accident  happened  P 

Swetman,  I  can't  tell  how  long,  it  was  with* 
in  the  time  he  was  at  my  house. 

Solicitor  for  the  Prisoner.   Please  to  ask  ber 
about  the  rug,  at  her  house. 

Just.  Tracy.   What  do  you  say  relating  to  a 
rug  ? 

Swetman.   One  morning,  in  a  raging  condi- 
tion, I  heard  him  swear,  that  he  had  pidled  mv 
rug  to  pieces,  and  had  stopped  his  ears  wita 
When  he  came  down  stairs,  he  came  rar- 


it.  , 

ing,  and  pulling  the  stuff  out  of  his  ears,  and 
raving  at  the  hollies  and  bolleroys,  and  I  know 
not  what,  aud  said,  Tbe  hollies  plagued  hiin, 
and  he  thought  my  lord  Onslow  plagued  biio. 

Solicitor  for  the  Prisoner,  My  lord,  I  bam- 
biy  beg  the  favour,  that  she  may  be  asked,  re- 
lating to  the  transaction  that  morning,  when 
this  unhappy  accident '  happened,  Inat  sbe 
would  give  your  lordship  an  account,  if  y<M 
please  to  ask  ber^  whether  he  lay  al  home  that 
night,  and  what  paiwed  between  her  aod  ber 
souji'elatingto  Mr.  Waite's  conies?  Aod  whe- 
ther she  did  not  mention,  that  Mr.  Waite  wodd 
give  sixpence  for  every  coney  they  catcbedi 
because  they  eat  bis  turnips  ? 

Just.  Tracy.  You  would  have  .roe  to  ask 
these  questions  ?  Did  be  lay  at  home  that  uigbt  r 

Swetman.  My  lord,  he  did  not  lay  at  home 
that  night;  1  never  heard  nor  see  biin  wl 
about  six  o'clock ;  he  took  a  basket  of  mine, 
and  went  to  Guildford,  and  bought  a  loaf;  W 
the  mean  time,  I  got  up,  and  he,  to  the  bpst  ei 
my  knowledge,  asked  me.  Whether  1  had  seea 
orheudaoyihingof  Ibtfox-hoimdi?  •baI 
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s&id,  No,  don't  trouble  me,, I  have  something 
else  to  mind :  That  Was  ia  the  moroin^,  ailer 
he  came  from  Griiildford. 

Sol.  for  the  Prisoner.  Did  vou  hear  him  say 
any  thiog  about  Waite's  conies  P 

Smetman,  Yes;  after  he  came  home,  he 
asked  me  if  f  had  heard  or  seen  any  thing  of 
the  fojt  hounds ;  an'd  he  looked  sadly  wild 
and  indifferent,  fie  'went  out  of  doors,  and 
came  in  again ;  sat  down,  and  got  up 
again,  and  was  v^f/' untoward.  Mv  little 
boy  came  in,  and, asked  him^  Whether  he 
would  go  and  shoot  Mr.  Waite's  conies? 
For  my  boy  said  Mr.  Arnold  should  shoot 
ibem,'and  he  would  bring  them  to  him ;  and 
Mr.  -ArnoTd  said,  be  had  no  powder  nor  shot» 
nor  money  to  buy  any.  And  my  child  said, 
I  will  go  with  you„  and  ask  my  mother.  So 
Mr.  Arnold  asked  me  to  lend  him  a  shilling  ; 
and  I  did  tend  him  a  shilling's  worth  of  half- 
pence ;  and  my  child  wanted  to  go  with  him  to 
Goildfbrd  to  buy  this  powder  and  shot :  I  said, 
be  should  not  ^o,  but  he  should  go  to  school ; 
and  Mr.  Arnold  was  to  go  to  Guildford  and 
back  again. 

Sol.  for  the  Prisoner,  Did  he  borrow  it  to 
boy  powder  and  shot  ? 

Swetman,  He  borrowed  it  to  buy  powder 
and  shot  to  shoot  the  conies,  so  far  as  I  know. 

Sol.  for  the  Prisoner.  Did  he  gi^e  that  as  a 
reason? 

Swetman.  Yes ;  my  ch'M  was  to  go  with 
him ;  aud  be  was  overjoyed  that  he  was  to  go 
with  him  to  shoot  the  conies. 

Just.  Tracy.  Then  he  went  away,  and  came 
home  again  ? — Swetman.  Yes. 

Just.  Tracy.  How  far  do  yoa  lire  from 
Guildford  ? 

Sweiman.  About  half  a  mile.  After  be  had 
got  powder  and  shot,  1  see  the  gun  standing  in 
one  corner  of  the  kitchen.  At  last  I  thought 
he  had  not  a  mind  to  go  and  shoot  the 
eoniea  He  was  gone  out  of  the  door ;  a  man 
and  a'  woman  came  and  desired  me  to  stand  at 
my  door,  there  was  a  horse  and  a  hamper  com- 
ing by  ;  1  used  to  buy  tisb  of  them  as  they 
went  by.  I  desired  Mr.  Arnold  to  stand  at  the 
door,  while  I  went  up  to  dress.  I  took  it  he 
would  stand  at  the  door  while  this  horse  and 
hamper  went  by.  To  the  best  of  my  know- 
ledges, he  said  he  would.  1  went  up.  After- 
wants  he  came  and  said.  Are  you  coming  down? 
I  said,  No:  but  1  said,  If  you  want  to  go,  you 
may  go.  f  thongbt  him  a  trusty  steward.  So 
he  went  away.  I  looked  to  see  which  way  he 
went.  He  went  up  the  lane  towards  Mr. 
Waite's  turnip- field.  Then  1  went  away  to 
dress  my  bead.  I  was  but  just  ^one,  but  I 
beard  the  gun  go  off.  Thinks  1,  this  man  bath 
•hot  something  in  the  lane.  When  1  looked, 
I  saw  some  gentlemen,  and  some  horses,  and 
nobody  upon  them.  Then  I  thought  he  might 
hkwe  frightened  the  horses,  that  they  bad 
thrown  the  gentlemen-  Immediately  one  came 
to  me,  and  said,  Dame,  bring  a  chair;  which  I 
did*  And  I  saw  a  gentleman  was  shot:  be 
woonded  and  Boody.    IBomebodj 


Haye  you  got  some  good  brandy,  or  fair  water  ? 
I  went  and  fetched  l^th.  When  1  came  again, 
I  did  not  know  that  this  was  my  lord  Onslow. 

Serj.  Whiiaker.  Had  you  heard  him  say , 
any  tHliig  that  d^y,  or  before,  threatening  my , 
lord  Onslow? 

Smetman.  Yes ;  I  have  heard  him  say,  he 
would  kill  my  lord  Onslow. 

Sol.  for  the  Prisoner.  And  nobody  else  ? 

Swetman.    Be  hath  said  he  would  kill  me; 
and  he-  hath    tlireatened    to    kill  Sentiroan; 
and  he  hat(i  threatened  to  kill  my  child;   for, 
you'  are  plagued j  and  1  am  plagued,  and  your 
child  is  bewitched, -he  said. 

Mr,  MarsL   Where  did  this  gun  stand? 

Sweiman.  It  stood  sometimes  in  one  place, 
and  sometimes  in  another. 

SoL  for  the  Prisoner.  I  beg  leave  to  exa- 
mine a  witness  or  two,  to  confirmthis  witneas'-S 
evidence. 

Eleanor  Arnold  called. 

Just  Tracy,  Did  you  hear  what  this  witness 
said? 

Eleanor  Arnold.  Yes;  she  related  the  same ' 
thing  to  me. 

Just.  Tracy.   How  long  ago? 

Eleanor  Arnold,  About  a  fortnight  ago. 

Mary  Arnold.  And  she  gave  me  the  same 
account. 

Mr.  Cop«/and  sworn. 

My  lord,  I  was  with  him  in  the  Marshi^sea. 
I  asked  him,  what  could  induce  him  to  murder 
my  lord  Onslow  ?  He  made  me  little  answer 
at  first ;  but  at  last  he  said,  My  lord  Onslow 
had  bewitched  him  ;  and  if  he  had  any  money 
in  his  pocket,  he  could  not  spend  it  in  any 
quiet ;  my  lord  Onslow  troubled  him,  aud  run 
in  his  head,  that  he  was  never  easy,  nor  never 
quiet.  I  asked  him.  Whether  any  body  bad 
put  him  upon  this  action  ?    And  be  hesitated 

Rretty  much  at  first,  and  afterwards  he  said, 
\o ;  nobody  bad  put  him  upon  it.  I  went 
afterwards  once  more  to  him  m  the  Marshal- 
sea,  and  I  asked  him  again,  Whether  any  body 
had  put  him  upon  doiug  this  barbarous  action  t 
And  he  said,  that  my  lord  Onslow  (the  people 
bad  said)  was  the  occasion  of  all  the  troubles  in 
the  nation  ^  he  said,  That  he  could  not  have 
any  peace  nor  quiet  in  himself  in  bis  own 
mind  i  and  he  was  in  a  great  deal  of  confu- 
sion. I  could  not  tell  what  to  make  of  it,  that  I 
could  not  but  judge  he  was  besides  himself^ 
mad  i  thought. 

Mr.  Darby  sworn* 

My  lord,  by  command  of  my  lord  Onslow,  I 
several  times  called  this  man  to  examination, 

Seij.  Cheshire.  My  lord,  I  submit  it  to  ^our 
lordship,  whether  this  evidence  ought  to  be 
permitted  in  this  case,  as  to  this  man's  beha- 
viour subsequent  to  the  fact;  the  evidence 
autecedent '  to  the  fact  is  very  proper ;  but 
the  subsequent  it  is  very  likely  may  he  coun* 
terfeit. 

Jiist.  Tracy.   It  ttiust  be  sobmitted  to  tho 
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jury,  as  it  appeiin  to  th«iu,  boii|  befof«  and 
atep.  ^  ' ' 

Darby,  My  lord,  by  command  from  my  lord 
Ou^ow,  I  rolled  this  prisoner  Several  timeii^  to 
eiaiiiide  him,'' to  see  if  l^cootd'find  the  true 
eiluse  why  he  did  this  acti«o.  i  have  l^een 
iviLh  him  by  myself,  with  his  frieods  and  l^is 
brother^;  bnt^'l  could  ne^er  tjret  any  tolerable, 
answer.  He  said,  my  lord  Ousluw  had  be- 
witched hi^iiand  was  a  trouble  ty  him. 
■  J^l.Jbf'  ihe  Prisoner:  We  have — 

Jf^ust,  Tracy,  Voii  ^ve  had  apiodul^ence, 
the  greatest  that  ever  Was  given  before ;  but  i 
woiila  not  stop  you. 

Solicitor,  My  lord,.  I  humbly  fubmit  it 

Serj,  Cheshire,  Will  your  lordship  please  to 
farour  me;  by  way  of  reply,  to  take  notice  of 
•onietbin^  r 

'  JFukt.  '2Vac^.  Vou  hinted  spmethinff,  f  thinV, 
byaqaestioh.'  You  had  one  of  the  witnesses 
asked,  Whether  this  man  was  in  a  disguise? 
Do  you  believe  there  isanytluiig  in  that?  If 
you  assure  me  thai  Mr.  Hungerford  tella  ypu 
tfiere  is  any  tbio^  in  that  matter,  I  will  bear 
bim. 

^Mr.  Hungerford,  1  can't  tdl  what  to  say ;  I 
bave  looked  OT^r  the  act  of  parliament ;  I  nave 
it  in  my  hand. 

^  Just.  Tracy.  I  ask  you.  Whether  you  be- 
lieve there  is  any  thing  in  it? 

Mr.  Hungerford.  1  beKeve  there  is  a  great 
deal  to  be  said  for  it*  If  this  man  was  not  In 
disguise,  be  is  not  within  the  act  of  parliament. 
As  to  the  attempt,  never  ceirtainly  was  any 
tbing  more  barbarous  to  that  honourable  per- 
son. As  to  the  prisoner,  here  bath  been  all  th^ 
iidrness  human  nature  can  expect.  1  must 
say,  that  as  to  the  relations,  they  have  iiad  all 
the  kindness  and  indulgence.  And  as  to  tl^e 
matter,  that  is  proper  to  be  mentioned  when  we 
have  ffone  throu^n  the  evidence  on  both  sides : 
I  beg  leave  to  do  it  very  shortly. 
'  Just.  IVary.  Two  things  upon  the  com^ioo 
mle  of  construction :  in  the  repetltioa  of  the 
words, '«  or^  doth  hot  shew  it  to  be  two  clauses^ 
"  Mr.  Hungerford,  Your  lordship  observes, 
that  the  rule  of  interpreting  all  acts  of  parlia- 
ment is,  that  of  the  preamble,  and  that  of  the 
title.  I  believe  of  late  years  in  the  minutest 
clause  in  an  act  of  parliament  there  is  some- 
thing of  it  hinted  at  in  the  title  itself.*    Your 

*  "  It  U  said  that  now"  [4  B.  r,  a.  d.  1488.] 
*^  first  begin  the  custom  of  prefixing  titles  to 
the  statutes.  (Lord  Raymond,  77/Hardr.  334. 
Instances  have  however  before  this  occurred.) 
A  title  IS  properly  no  part  6f  an  act  of  parlia- 
naent ;  it  not  being  read  three  times  as  ey^ry 
vther  part  of  a  laW'is,  and  is  only  proposed, 
when  it  is  to  be  sent  from  one  bouse  Of  parlia- 
ment to  the  other.  As  arguments  ar6,  how; 
ever,  frequently  drawn  froih  the  title  tia  sta- 
tute, it  is  to  be  wished  that  there  was  a  little 
more  attention  to  the  settling  of  it.  For  ex- 
ample, who  would  expe<^t  to  fipd  a  tnost'ma: 
teriil  alteration  of  the  statute  of  Distributions, 
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lordship  will  obaerve,  the  title  k/m  Hi "  ^A^ 
of  {parliament,  ^i^y  my  lord^  it  can't  tf  s^ 
tbere  is  nothing  of  tha^  cijse  pipvided  for :  tf 
this  is  a  case,  the  fact  govertw ;'  that  tbb  mvi 
rtHXBi  be  in  the  clause  of.  the  act  of  parliament 
that  this  person  did  ip^iciousfy  shoot  at',  S^ 
It  seems  the  first  part  of  the  prtaipbletb^ 
and  the  being  yi  dis^uise^  runs  through  tW 
vfhole:  these  reasons' el  ye  ip^  some  hope  U|i^^ 
I  shall  be  in  the  opinion  of  the.  Court. 

Again,  in  relation  to  his  majesty's  proclaqia- 
tion,'  which  notified  the  same  offences  as  if^ 
enumerated  in  this  act ;  f  have  here  this  V/erjr 
proclamation  ;  and  it  doth  not  oo^ifj  it  otb^* 
wise,  than  supposing  bein^  io  disguise;  tbati^ 
a  clause  which  governs  the  rest;  andtheprqi-; 
damation  is  a  rule' for  the  ac^  of  parlianie^, 
The  act  of  parliameiit  goes  po  farljiier  tbap  ^ 
p^rbclamatiou,  ap  to  several  perispns  if  diii|^in|f^ 
&c.  So'iu  the  ^rocliamation  tliere  ip  tlii8|^/ 
pressjon.  Being  in  disjgui.sed.  babits^  apd  btacls. 
We  reason,  tiheretbr^,  tliat  up  (Hher  \wnfiQ  V^ 
supposed  to  be  criminal  here,,  ^yi  wbeo  oqs, 
puts  a  case  uppii  the  Act  that  carries  tbe  Mt* 
most  absurdity  along"  with  it,  as  so  it  will' be  if 
this  be  allowed,  i^  any  person  that  wiUully  or 
maliciously  shoots  at  another  w^iibout  being  ia^ 
disguise,  is  to  commit  a  felony  within  t(iis  set 
of  parliament.  Supposing  thie  militia  in  th^ 
exercise,  two  people  ffo  out  to  nght  i^ith  sworn 
aad  pistol,  they  both  shoot  at  one  another; 
neither  is  hurt ;  yet  by  this  act  of  i^iam^t 
both  of  them  are  fJBlons. 

Just.  Tracy,  I  dou^t  think  that.  Tlfhatdo. 
you  think  of  the  next  clause,  sending  a  letter 
without  any  name  subscribed  thereto,  or,  &c. 

Mr.  Hungerford.  Thtre  ia  this  circumstance 
attending  this  noble  lord^s  case',  thai  be  is  alirau 
and  not  killed  by  this  fact :  and  may  li^.^'^ 
live,  to  pursue  the  noble  purposes  and  vie«]^ 
the  Serjeant^  hath  mentioned.  My  lord,  tbi\i% 
the  only  tbing  I  have  to  offer  on  tbia  occasion., 

Just.  Tracy.  Because  I  knew  1  v^m  to  b^TQ^ 
this  cause  come  before  me^  1  have  bad  ^  inei^, 
ing  of  iny  brethren,  io  have  their  opinioP  % 

revival  and.copt^iuance  of  several  ju:ts  of  par- 
liament,'* (1  Jas.  2,  ch.  17,  5  d).  It  bec^oBl«1l 
indeed  impossible,  when  stetutes  relate  to  m^, 
ters  of  a  very  miscellaneoui^  nature,  tl|f  1 1^ 
title  can  be  co-extenaive  with  the  views,  of  m 
legislature:  it  is,  therefore,  to  be  wished,  tM| 
such  acts  of  parliament  were  distinct  laws,  aiM^ 
not  thrown  together  in  that  very  strange  <;oi^ 
fusion,  which  batb  qow  obtained  tbe  f^^Myt 
a  *  hodge-podge*  apt,  It  must  be  afl«»WF» 
that  the  ancient  statutes  are  osuch  mprq^iajffp;^ 
in  this  respect^  than  tlie  napre  modei7),oMS, 
some  titles  to  acta  are  even  ridi<^ulous>  as  IPm*. 
r.  c^.  6,  "  Pewlerers  tjFaJWng  '^'  1,  W^' 
ever  in  the  statute?  of  th^f  yey,  pfint^  ^ 
Pynson,  tjiese  vvords,  viz.  *  iq  tb  cpupfij* 
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fitr  Aod^mg  at  tori  Ondonb. 
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eTait9«  of  itSj^lC  ^d  it  bad  do  reli^t^^  tg^  t^ie 
ftrmer  cl^u^?  pf  Wing  in  ditfui^,  ^i;.*  Sa 
tfiat  diere  i^  potbW  in  tlw  (£ie^ioo.  I  wa^ 
lender  do  quaoi^er  ojfdQubt  qnysdif  b^f<M^  bi^t  I 
ipiii.  wjllio^  tq  hi^re  my  brpiUere'  opipioi^. 

»ttr.  3<j^9M.  I^  would  b^  pjesj^pUoi^  io  me 
99er  c^j^  ^hiog  fur^«^  '\F  U  10  M^^  opjoion 
^n'the  j^uds^es. 
'  Ju^t.  ^rac^.  It  iii  iyde^;  I  djd  intio^^  it 
V^,  Mr.  Hua<;r^rf\Mrd< 

%r.  Htin^erforiL  I  biOnqiUy  tb^nk  yyour  lord- 
4iip.  for  i(be  iodulgeooa  you  l^^ve  given  m% 
mnd  I  wa?e  it. 

ft^rj.  CtoAir<.  My  lord,  I  bM  If^te  to  ti^e 
nipKice  of  ij^e  f  videoc^  tba^  bi|tb  bj^n  ofiert^d, 
•l^d  t.l^cidef<^ce.tb.at  baib^b^nmade  op  tbe  be 
halt,  of  ti^^.  ^risoo^er ;  i^  as  tb(9  OOpofH^I  bav;e 
wayeitbe  ojlgi^U90  01^  th^  ii^i/9tmojt ;  andiif 
t^^^  Wkno^t^e  re^olu^  ojt'tue  jufii^e^t 
i\  ougbt  not  to  b^.  rti^wad,:  but  ajn^^  tb$j{ 
1^?^  i^af«d  it,  apd  i^e  ^aajflei;  i^  i^^  p^iM^,  M)0 
matter  now  atauds  upon  tbe  evidencf^ ;  ap4  \ 
tlyolc,  as,  it  ^n<|a  upoij  U^t;.k^g'9^'e«idenae, 
t^^re.  ca^  b^,  nothing  pl^io^tnr.,  ii>an  tha)^  the  d^- 
f<^4;in^  jf  gulity  of  tbM  w;U\i,l  a/ul  ma)i<;ii^ 

>         .  •       •  .-;.....  •<•  •  •     •«!  ' 

*'  Xl)«  statute  upder  whfgb,  pnotf^utwu^ 
of  this  Korl,  ar^  190^  frequentty  carried  pp,  is 
tne  Stat.  9  Q^.  1,  c.  2%,  (ronvuionly  call^  the 
J^iack  Act),  \«;hich  enact^t  tha^  ''  if  any  p^r^^ 
or  pers^inii  sh^lj^  wilfuflv  and  maJicioQsly  s)|oo^ 
at  any  p^r^p  in  any  d>«r0ilingr.hpi^.or,o^U^rr 
place ;  or  sba)L  torcibly  reacue^  imy  pejrspn  hpr 
ug  lawfully  in  custody  of  a^y  o^cei;  or  ot^r 
pi^rsoii  for  such  oflt'Dce,;  or  if  i|ny  peiqsoii^  or, 
persons  aba)^^  by.  gift  or  promi^i;  of  ipi^neyoi; 
^ber  re\^ard,  procare  anv  sul^ect,  to  jpiq  him. 
or  them  in  ao^  such  unlawful,  iw^.;  every  perf> 
son  ao  olfeudiqgy  being  tbereot^  lawfully  coa 
^rJK^^t  sbajl  be  adjndged  gliilty  of  felony^  apd 


•bftPtWt«ltt|9b^1|li»^m>fidlctmMt.  €N^ 
tlf^mea.  vvw  I  m^y  aay  tb^  f^  bath  boM. 
pjroved  tQ,>QU  i^  the  pcdipysc  way.  The  ac^ 
tb^  maj[^0^  of  th^  apt,  aiid  tbft  bebavkmr  aftec 
tbip  act :  he  d^i  bebf  ve  bi'ip^  like  a  lunatic ; 
but  I  ng^Mst  submit  it  to.  vou,  whether  there  ia 
any  a)\pesM'8WP«  ip  hi«  bebai(ipii|;  like  a  difrr 
t^actM  m^n,  so.  as  to  have:  tb^  {y^c^ection  of  the 
\%yi..  Gentleman,  that  he  4f^t^  ibis  act^ 
you  have  eridenve  gijt'  hia  CMmimg  V^.  the  wito^a^ 
to  have  the  biggei^  4^oA;.  b^  n?ver  used  t^ 
call  foe  any  bu(  tl^t  ^  i»  k^U  i^abbUa ;  but 
now  h^  calU  foj;  the  biggest  ^mri ;  he  b^d  ^ 
diflOerep-t  u^  Cor  14  ^^  w  ^^  tp  have.  Tb^ 
preparV^^li  ^  ^^y  Bl)^^^  ^  ^^  djeaiB^  ;  1^ 

tb^t  tiqiw  1^8  beb|^?iyar  i%  ej|  u^ai ;  t^t  hyu 
calW  for  tbe  \fpwA^  i^d  shoit*  and  pa^a  for  ii^ 
iQi  the  4%mp  proportioi^  aa  be;raa(Bd  to  do:  tber%i 
'  did  Q^ot  api^ear,  at  thai  tiin^  any  great  disprdec 
in  bi^.bebaf ioiu; :  ^  to  t^be  fiict,  tbev  tliai  wacf* 
pre^en^  confd  nod  be  was  aioil^ ;  he  weuto% 
bf  took  aim  t^  weJil  as  my  Mjk  couHi  944 
bji^  b^hairipu(.^JSter.wards,  h^  couotenapi^e  im% 
pain  iM  ilvid,  vfbich  imwft  gailt,  and  thj^ilgh^ 
of  remorse,  V^ger,  and.  revenge.  A«  ti^  tih% 
mfi^'s  ciMft,  upon  their  evidei^ce,  they  ha^rm, 
m^de  ^p  point  very  material*  wbait  odnditmt 
of  u,Q^tersubding  and  sanity  of  miod  this  oaai^ 
ha^  a^  t^is  timor  1  muat  ^gme  tbei.  a,  anan. 
tba.^  is  ^  madman,  aluiuykioat  tbe  time,  hfti 
cannot  in.  the  lai«  be  said  to  be  gml^  of  feJomu 
When,  I  have  so  hr  consented  as  this,  that  tnti 
ojtber  sid?  should  vee.it  ia  aJL  of)  t^  pieca;witA^ 
tbe.u^e  the  prisoner  hath  met  with  ;  btttf  ^ 
mi^stsiibmtit  it  tp  my  lord's  dirf^ctioi^  wJusilieii. 
tbjey.  have  given,  any  proo^'  thai  the  man.  wmt 
at  the  time,  or  beibce,  a  dieordered,  lonatioi 
n^f  deprived  of  bis  sensaa  by  the  "'Hlalinn. 
oj[  God  Almighty.  And  as  to  the  role  tit 
judging,  it  is  not,  that  a  man  acts  like  a  mad*, 
man,  and  doth  an  act  that  a  person  in  his  righW 
reaaon  ougbt  not  to  4^:  no  opan.  that  luUi^ 
apotber  voluntarily,  a«ta  lik^  a  oHiq  2^  the.  vm^ 
of  his  reason :  no  map  that  oommita.  a  aio,  *« 
wilful  sin,  can  say.  that  he  acta  vyifh  reaswa^ 
he  parta  with  hia.reaaon:  bpt  conpider  what  tiNb 


|[epf^  therein  aieation,ed  to  '*  person?  armed, 
C*  and  hay^pg.  their  taces  blacked  or.beiqg, 
€|her.wi^  dis;g;ui8ed«"  A^fii  Arnold,  w|is  con- 
vict^ therepn  for  shovtijo^..  at.  loi;d  Onsluw, 
t^ou||rh  be  bad  not  "bis,  fa^ce  blacked  nor  wpa. 
otherwise  dif^uiaed  at, tjif; time;  and  t|^i.H  waa, 
approved,  of  by,  al)  tb^judfC^  "  ^8t'«  PlW» 
of.  the  Crqwn,  chap.  8,  §  6*  Sp^t^y  H^K 
^  Cr.  bpok  »,  c.  55,  §-,4. 

"  S7tk  of  Febpiary,  1728»  A|,  1^  meeOng. 
of  aeveo  o^  eight  jndge^  judge Xrawr  prvp^ 
i^qpeBtipi\  op,  Icfcd  Ona|ew's.caaf},  whiciv  w^  a, 
conviction'  agaipfittlfe,dffind9#t,  one  Arnolds 
athiniy  a^eth/^  l>tyfthe  new  Act 


3ifl)^  <)eatl^  vutho^  b^n^fit  of  clerify..*'     Iq 
«  co^Mroction  of  thia  branch  p^  the  A<^  it 
baa  b^a  balden  that  the  ofSencc  under  conai- 

fjeration.  h.ai^  no  rejatipn  to  the,  preceding  part      _^ . 

ot'tbe  clause,  cpnfiiuiiujr  the  description  of  the-  law  says,  thmthen>an  that  commiMh«uob^a» 


M.ia  re(|u^^by  the  nipa^  to  be  in  disgviae, 
i^  ;  ai^  qll.the  judgiea  held  not,  b«  8«id«  fpc 
a  new  ctao^^.i^  bttran^  aniljt  is.  nooaeos^  tq 

«\\  djlgtw  and  m;pb%  ^ 
"     ^''"^^'^  Bctt.  D.  SAL 


act,  ia  move4  by  the  iuatig^tion  of^  the  devii; 
which  ia,  bropght  in  tb^re  tp  afatew.  tbq  hofres* 
of  the,  fact.  Apd.  if  the  man,  dqth.  %ot  asi  if r 
the  devil  movt*d  him,  and  that  no  awm  in  h^ 
aepa^  and  right  miod  woold  do  so,  yon  diaafei 
not  iQt^rp^etit,  that  every,  map  that  acta  tha% 
ia,  a  mad^P ;  then  your  liv/qs  and-  foctiineik 
are  all  at  aH^ke,  and  at  the  mercy  of  «. 
ificked  man*  ^veicy  wicked  map  aota  hjr  % 
malicious  wilful.  wiU.  Therefore,  oooaidcn- 
the  e;vid^nc^.  given  is.  of,  thiar  kjod,  aadi  yo«i 
capnoi,  Maipe^  them-  1  dop't  bUime  them;. 
hepQ  are  fivp.  of.  the  rela^ns^  two  hrotbaMi» 
ta{0  aibti^,  aqd  opi;  sint^-iprlaw  ;  thai  tkajb 
sbpiiM  «ome  and  do  all,  tb^y  c^n.  to  save  tbmib 
broth«r«  fcam  bangipg*:  it  will  be  &  troaUt.  toi 
tb^ipa,  and'Jkdiagi^ee,.  Nptvaithatandioir,  now* 
thejr  syKear  thaitbeyt  hay^  alwaya  loukea  upon; 
faiil^.to.  be  loiHitic,  ai|d  deprived  of  hia  geoaes^. 
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and  to  hnre  acted  lik^  honest  pereons  tbem- 
aelves ;  and  the  like  of  Swetman  ;  and,  which 
bfrings  I  thiok  nine  or  ten  of  their  witnesses 
under  this  consideration,  Is  it  uossibte  that 
these  people  believed  and  lliougfht  what  thev 
BOW  swear,  and  they  tell  yon  for  the  yeara 
they  have  known  of  him ;  and  because  they 
have  locked  upon  him  as  a  mad,  distracted 
person,  deprived  of  the  use  of  bis  reason  ? 
Kone  of  them  have  done  any  thing  to  restrain 
this  man,  to  prevent  him  from  doing*  any  mis- 
chief; and  they  tell  you  the  reason  is,  they 
feared  no  ill  of  the  man:  the  account  thev 
have  given  of  him  is,  that  he  was  an  untowardf, 
wick^  boy ;  and  as  he  grew  up  to  be  a  man, 
he  still  grew  more  wicked ;  so  that  he  rather 
appears  to  have  been  a  wicked  man,  than  a 
nadman :  consider,  therefore,  if  they' are  to  be 
believed.  He  was  designed  to  be  put  appren- 
tice in  London ;  but  he  ran  away :  they  af- 
terwards pot  him  to  a  brewer,  or  intended  it : 
did  tber  tell  the  persons  they  put  him  to.  We 
would  have  you  take  him,  he  is  mad  f  They 
would  have  sent  him  into  Yorkshire ;  the  boy 
would  not  go :  so  that  he  would  not  settle  any 
Wher^.  Is  that  the  sign  of  a  madman  ?  No, 
of  a  naughty,  roving  head ;  and  if  all  yonr 
■MS  and  servants  are  mad  that  act  thus,  upon 
my  Kfe  yon  will  cut  off  a  great  part  of  man- 
kind. Consider  how  they  used  him;  they 
have  cdmplatned  of  him  as  a  wicked  man,  and 
they  would  pat  him  in  terror ;  we  will  make 
you  do  so  and  so ;  and  they  did  send  him  for 
•  soldier.  Have  you  heard  that  the  man  wiis 
discharged  ont  of  the  king's  service,  because 
he  was  a  mfldman  ?  No,  he  ran  away :  nobody 
but  what  is  satisfied  but  that  the  man  had  ca- 
pacity, if  he  had  had  diligence,  but  was  an 
idle,  roving  man.  The  provision  made  by  the 
lather,  and  constantly  paid  him  by  the  son, 
■hews  him  to  be  in  bis  riirht  mind :  he  was  a 
spendthrifl ;  his  money  would  not  last ;  he 
T«n  a  score ;  which  shews  him  a  bad  husband : 
but  is  it  possible,  that  if  the  father  had  looked 
i^MNi  him  as  a  madman,  he  would  not  have 
diRfcted  some  care  to  b^  taken  of  him  as  such  ? 
WouM  this  brother  that  pays  him  30/.  a*  year, 
and  the  man  remember  the  return  of  the 
period,  as  fast  as  it  comes?  Did  he  with- hold 
It,  and  say,  You  are  not  fitted  to  be  trusted  ? 
Says  he,  I  want  it ;  therefore  let  me  have  it. 
la  it  not  proper  ?  Why  if  yon  must  have  it, 
flive  me  your  receipt,  here  is  your  money. 
Would  he  not  reply.  You  are  not  fit  to  be 
trasted  ;  we  will  see  your  taylor,  and  pay  him ; 
we  will  see  yom*  score,  and  see  you  are  not 
imposed  on  P  This  is  proper,  if  a  man  was  void 
of  reason ;  but  as  soon  as  the  quarter  comes, 
he  comes  for  his  money ;  they  pay  him,  and 
take  his  receipt  Therefore  consider,  gentle- 
men, whether  their  actions  don't  falsify  their 
oath :  they  say,  it  is  a  great  trouble  to  have 
mcb  a  brother ;  we  have  offered  and  endea- 
Tonred  to  make  all  the  satisfaction  we  can ;  but 
we  desire  to  save  his  life ;  and  we  cannot  do  it 
by  any  act  but  these  things  whieh  we  f  wenr, 
and  «v  actioDi  will  cootradiel. 
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It  would  not  become  me  to  ran  throogfa  the 
particular  of  every  witness ;  1  shall  only  take 
notice,  that  not  one  of  those,  whether  relations, 
or  {Msrsons  acquainted,  that  they  et pr  applied 
to  any  person  to  have  some  course  taken  with' 
him,  as  a  lunatic,  or  a  madman.  You  know 
there  are  methods  to^he  used  in  spnog,  and 
fall,  and  summer  time :  have  you  found  that 
this  person  hath  ever  been  let  blood  P  Hath 
any  tning  been  done  towards  his  recovery  P  I 
dooH  find  there  hath.  Consider,  genttemeu, 
that  these  people  that  have  a  brother,  if  they 
would  have  it  believed  that  he  is  thus  deprived 
of  his  seoses,  whether  they  would  have  dealt 
with  him  as  they  have  done  ? 

They  sent  Mr.  Woodward  the  minister  to 
him  to  reclaim  him,  to  reform  him  ;  he  had 
been  abusiug  his  sister,  beating  her  with  a 
stick :  the  parson  comes  to  him,  admonishes 
him  ;  tells  them  afterwards,  I  have  said  proper 
things  to  him ;  but  he  is  fitter  for  a  doctor 
than  for  me. '  Did  they  themselves  believe 
this,  and  would  they  not  have  taken  the 
hint  P  No. 

If  in  case  a  man  that  hath  led  a  vicious  life, 
been  a  sullen,  morose  man,  would  curse  by 
himself,  and  woold  live  by  himself,  if  that  man 
would  work  himself  to  do  an  ill  action,  this 
man  is  mad,  and  hath  been  so  for  twelve  years, 
though  nobody  can  say  he  was  so  before.  He 
looks  otherwise  to-day  than  he  did  yesterday ; 
and  very  likely  he  may  have  been  instructed 
by  his  solicitor  and  friends.  I  don't  impute 
anything  to  any  body ;  bat  it  is  a  very  con- 
venient art  for  a  vicious  person  to  make  u^  of. 

He  was  always  left  to  hinisetf,  never  con- 
fined, or  any  commission  of  lunacy  taken  out. 
The  law  is  now  for  any  justice  of  peace  to 
have  power  to  confine  such  a  person :  it  is 
dangerous  for  all  men ;  it  would  be  to*  have  the 
lives  of  all  persons  in  their  power. 

ft  is'very  rffmarkable,  that  this  man  had  the 
use  of  a  gutt,  most  of  them  speak  for  a  great 
many  years  htst  past ;  he  had  it  in  his  father's 
time :  it  seems  he  was  a  good  marksman ;  he 
used  to  shoot  rabbits.  The  witness  said  he 
bought  three  pounds  of  shot  at  a  time :  he  had 
no  gun  of  his  own ;  the  man  had  the  use  of 
the  gun  but  at  the  time  when  the  man  him- 
self took  it  with  him  when  he  was  gone  a 
malting.  Don't  you  think  these  were  wist 
people  to  let  him  do  so,  if  they  thought  him  a 
madman  ;  they  would  not  have  trusted  these 
arms  for  him  to  have  access  to,'  when  they 
were  told  that  mornin^f  the  man  was  gone  to 
buy  powder  and  ball,  if  they  looked  upon  bim 
as  a  frantic  man ;  sure  they  ought  to  remove 
those  instruments  of  mischief  oat  of  his  way, 
so  that  it  should  not  have  been  in  his  power 
to  do  what  he  did  do.  The  fact  is  a  question 
you  will  take  into  consideration. 

My  lord,  we  shall  shew  first  this  maa'k 
examination,  notwithstanding  he  was  after- 
wards sullen ;  and  as  he  expresses  it,  What 
doth  my  lord  send  his  fools  after  meP 

What  ia  put  down  in  writing  is  what  wa 
shall  lay  beforo  your  lordships  subscribed  by 


749J 


fifr  thitotmg  at  Lord  Onslow. 


A.  D.  172*. 


[750 


his  own  name:  notwitlMtanding  they  would 
bare  it  that  be  is  entirely  deprived  of  reason, 
vour  lordship  will  find  some  letters  writ  by 
bimself,  taking  notice  of  the  diiiicalties  be 
was  ufider^  that  the  'people  took  his  clothes 
fpom  him  ;  it  was  easier  for  him  to  die,  rather 
than  live  in  such  uahappy  circunistances ;  and 
desires  to  be  brought  to  his  trial:  this  was 
doling  his  confiuenient,  and  is  very  proper  for 
your  consideration;  and  for  these  people  to 
come  to  swear  he  is  a  madman,  and  the  man 
to  look  so  too,  is  very  surprizing.  We  will 
lay  this  matter  before  you,  together  with  a  wit- 
ness or  two,  and  shall  submit  the  whole  to 
your  lordship's  direction. 

Seij.  WhUuker.  My  lord,  I  beg  one  word 
liy  way  of  replv.  They  have  given  some  ac- 
count of  his  behaviour  since  his  confinement. 
Gentlemen,  I  cannot  but  take  notice  of  bis  be- 
haviour at  the  bar,  when  this  man  hath  been 
spoke  to,  whether  he  hath  not  behaved  himself 
as  a  man  of  sense  would  do  that  had  done  an 
iDJory  ?  and  when  he  was  asked  what  he  bad 
to  say,  whether  be  did  not  sive  a  rational  and 
aensibJe  answer?  As  1  take  it,  be  said  be  was 
•orry  for  the  ill  act  be  bad  done. 

What  can  the  most  rational  man,  if  he  hath 
been  in  an  ill  act,  say,  ai\er  be  hath  done  it,  but 
he  is  sorry  for  it?  J  believe-  every  man  that 
has  done  an  ill  act,  and  is  sorry  for  it,  is  a  ra- 
tional man. 

Then,  my  lord,  they  give  an  account  how  he 
behaved  himself  af^er  this  fact ;  and  there  hath 
■Nothing  been  proved  of  any  remorse,  but  a  sul- 
len behaviour.  When  Mr.  Allen  was  with  him, 
his  behaviour  was  sullen  ;  that  afO'ees  with  all 
accounts  that  have  been  given.  Then  we  shall 
call  one  witness,  who  wul  give  you  an  account 
of  his  behaviour  in  the  Marsbalsea ;  which  is 
introductory  to  two  or  three  papers,  which  we 
shall  give  iu  evidence ;  What  need  my  lord  to 
aend  his  fools  af^er  me,  &c.  ?  For  a  man  to  do 
this,  and  then  to  say  he  is  out  of  bis  senses ! 

As  to  what  Mr.  Darby  says,  that  the  man 
was  always  sullen  when  he  came  to  talk  with 
him  ;  if  this  be  a  proof  of  his  insanity,  it  is  ra- 
ther a  proof  that  he  understood  himself  yery 
well,  and  had  bis  senses :  there  is  no  reason  to 
say  that  this  jnan  was  a  roadman,  and  the  law 
will  excuse  him  from  being  a  criminal.  This 
is  all  I  shall  trouble  your  lordship  with :  we 
will  call  oor  witnesses,  and  then  submit  it  to 
your  lordship's  direction. 

Serj.  Comyns.  li' vour  lordship  please  to  in- 
dulge me  a  very  snort  word  relating  to  the 
■construction  of  this  act  of  parliament ;  there  is 
ae  foundation  of  any  doubt  on  the  construction 
of  this  act,  and  the  mtent  and  design  of  it. 

Just.  Tracy,  Another  thing  more  material ; 
it  was  adjudged  so  in  the  King^s- bench,  and 
so  entirely  given  up,  that  there  was  not  the 
least  duubt. 

8er).  Comynt.  My  lord,  therefore  the  thio^ 
to  be  consi«lered  in  the  evidence  is,  whether  it 
is  a  proof  of  any  offence  ,within  the  vtords  of 
this  act  of  parliament  ?  If  this  unjiappy  attempt 
had  weat  so  far  aa  tba  noble  lord  bad  died,  i 


believe  it  is  hardly  to  be  imagined  that  aoy 
evidence  given  here  would  have  been  thougba 
sufficient  ground  to  have  excused  the  persoK 
guilty  from  the  punishment  of  the  law. 

Then  in  case  (as  now)  be  recovers  of  those 
wounds,  that  creates  a  sort  of  tenderness  and 
compassion,  where  the  consequence  is  not  al- 
together so  direful ',  and  that  may  suppose  the 
person  to  be  regarded  with  more  tendemesa 
than  in  another  case :  but  the  case  is  the  same 
in  one  as  in  the  other  case ;  and  therefore  be 
that  doth  the  act  wilfully  and  maliciously;  &c. 
is  guilty  within  this  a^  of  parliament.  If  a 
person  have  no  mind,  he  can  be  capable  of  no 
malicious  design :  therefore  we  humbly  sub- 
mit that-  must  be  the  ^  evidence  to  excuse  the 
person,  that  he  had  no  malice  or  design  in  the 
attempt  made  on  this  noble  lord :  but  if  upon  . 
the  evidence  it  appears,  that  be  acted  with  de- 
sign, with  deliberation,  with  sedulity,  and  a 
long,  fixed,  designed  malice,  and  there  is  no 
evidence  of  insanity  that  can  shew  he  had  ne 
malice  to  excuse  him  ;  then  he  is  guilty  witbia 
this  act. 

Serj.  Darnell.  My  lord,  I  am  very  unwil- 
ling to  take  up  any  more  of  your  lordship's 
time :  I  iapprebend,  the  insanity  of  the  man 
roust  be  reckoned  at  the  time  he  doth  the  fact; 
if  he  hath  intervals,  and  kills  a  man  in  those  in- 
tervals, be  is  as  much  subject  to  the  law  as  any 
other  man ;  therefore  taking  it  all  to  be  true^ 
that  the  man  is  sometimes  out  of  his  senses,  it 
will  then  fall  under  this  consideration,  whether 
at  the  time  that  be  did  this  fact,  it  was  not  in 
his  intervals  ?  And  if  so,  he  roust  suffer  the 
law.  My  lord,  the  evidence  hath  made  it  ma- 
nifest, that  be  was  in  a  capacity  of  acting  that 
morning,  employed  to  buy  shot,  employed  U» 
do  a  work  to  get  money ;  he  doth  bay  shot» 
distinguishes  the  sort  of  shot,  a  bigger  sort 
than  ordinary.  In  the  mornhig  of  that  day, 
the  people  thought  him  capable  to  be  entmsted 
with  money,  and  to  be  em'ployed,  &c.  sure  the 
people  that  thus  employed  and  entrusted  him, 
looked  upon  him  that  dav  to  be  in  his  right 
understanding:  taking  tliat  singly,  if  at  £at 
time  be  was  really  in  hia  senses,  he  is  subject 
to  the  law. .  My  lord,  it  is  very  odd  to  hear  so 
many  relations  come  into  court,  and  confesi^ 
themselves  guilty  of  the  wickedest  practice ; 
they  say,  they  apprehended  he  would  set  tb^ 
house  on  fire,  do  mischief,  and  yet  suffered 
him  to  go  abroad.  Some  say,  they  did  not  fear 
him,  but  they  looked  upon  him  as  a  nutdman  ; 
therefore  not  to  secure  nim,  it  is  matter  of  cen- 
sure to  all  those  relations,  to  look  upon  him  te 
be  mad,  and  yet  take  no  care  to  confine  bim» 
or  to  cure  him.  i  don't  find  one  single  in-  ■ 
stance  to  assist  him  with  any  care  for  a  cure  ; 
therefore  we  hope,  on  the  representation  of  tlni 
relations,  this  man  is  not  suctta  person  as  to  b^ 
excused  from  the  law.  I  think  it  is  very  much 
to  be  weighed  in  the  breast  of  the  jury,  wbe* 
ther  this  man  is  not  a  warning  to  everv  wicked 
fierson,  and  a  caution  to  relations,  tnat  tb^ 
should  have  regard  to  such  a  person.  It  is  a 
very  sorry  account  to  be  given,  when  a  near 
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TCiilt<Mi  Sk  ttiMfer  tiMse  ctreumstencA,  to  Ay,  It 
ii  <Mnr  t^lttion  hath  done  it,  pray  dmi't  Mtttiiet 
kifli,  Ihoogfh  we  have  tfet  lihn  go  abroad  in  the 
world,  th<iugh  We  knew  he  was  out  of  hte  ieliiea : 
tMi  iftrtkea  decep  m'  their  own  conddet,  wbat- 
dvtt*  bethe  ett^t  oT  this  trial.  Bttt  I  thhik 
there  is  sufficieiit  proof,  that  this  man  SfMmM 
be  broof^t  iH  io  the  saiiie  naniier  tt  ^^ory 
body  cm  is,  that  is  in  his  senses. 

Mr,  Mai^.  This  trial  hath  hcfM  t06  loH^r  fthr 
«e  to  add  fliiy  thin^  to  tidre  up  more  of  your 
lordship's  tinie ;  t  oniy  bejg^  led? e  16  tiikl^  no- 
tlcb)  that  I  thiUk  it  itt  very  esttratyfdibary  in 
thesb  relations,  that  tbev  should  hdt  tike  ear^, 
when  they  apprehended  biin  to  b<e  mad^  to  se- 
oore  him :  1  don't  apprehend  that  he  ilkras  al  'ft 
distance  from  any  of  thetn ;  but  its  to  two  of 
the  sisters,  that  Hf  ed  io  the  town  trhdre  this 
ndn  fetery  day  came,  in  the  nieighboarlKjMl  of 
ttdildfbrd,  they  say,  they  lived  there  three 
years,  atiti  frivfe  several  instance  of  his  ihsa- 
■ity :  it  dbn't  appeat  tfiey  e^er  sait  atiy  person 
to  Uim  to  let  him  blood,  or  to  g:iv^  him  any  ad- 
vice or  physic ;  that  doth  not  only  make  theiii 
blame- worthy,  but,  I  apprehend,  Mdkeft  th(^  evi- 
d«fiiee  they  liave  ntenorhiSlrfsanltt  in^redibte, 
«B coming  fh>m  them,  bebause  it  is  hAhlly  credi- 
ble he  sbonM  be  so,  and  they  not  tsk«  that  care 
of  htm  as  they  ottf^t.  They  o«rri  thst  th^y  kit^  w 
be  used  to  go  out  a  •  shooting;  and  htld  desperate 
vfeapotts ;  they  netdr  sent  any  bddy  that  went 
ifter  him.  I^me  of  the  witnesses  go  to  repre- 
sent bim  «s  incapable  df  Si(y  S^ri^ibl^  action, 
Ibr  k  great  manv  years,  ahd  therefor^  he  is  s^t 
as  the  bar  in  a  figure  difierent  from  the  rest  bf 
Bfankind :  but  even  here,  when  they  talk  of  (he 
]^esfure  of  his  carrying  his  gun,  he  Says  upon 
tbst,  he  hMh  often  had  his  gnn  go  otf  m  hii 
band,  but  never  had  th^  accident  before.  This 
Asn  they  are  setting  to  the  jury  as  a  rHan  of 

Sity,  of  compassion,  capal/l^  of  comnd^^i/rn. 
[oother  tinve  M  said,  his  shdt  wtti  rSbhit  shot. 
The  behaviour  of  him,  not#ithsta«idln^  be  is 
aM,  and  put  in  that  form,  wilt  not  have  thst 
iniloeoce  upon,  bnt  that  if  you  are  satisfled  tie 
Mh  done  the  fact,  you  will  find  him  guilty. 

Sen.  Cheshire.  1  begf  your  loWlship's  leave 
to  call  a  witness  or  two :  there  is  one  remark- 
irtile  passage  your  lordship  will  hear  from  the 
WHiifSs :  8iis  was  designed  as  a  recoifnition  of 
this  filet,  With> respect  to  m^  lord  Onslow,  when 
II  Was  fitirsh^,  they  hsd  thrown  the  iuk  opoh 
It,  instead  of  the  sand ;  says  hC,  It  is  an  ugly 
iccMent,  it  must  be  writ  ov^  sgain,  you  had 
better  stay  tiH  it  be  writ  over  again.  I  only 
€iiefed  it  as  a  paper  signed  With  th^se  cirtum- 
•teMeS,  to  Shew  his  behthrhy^r^. 

Barwell  9mUk  sworn. 

SAj.  Cheshire.  Dhf  you  see  him  iign  that 
ptp^TSmtk.  Yes,  r  se^  Mm  sign  it. 

thfi.  Chfghrre.  Whto  wi^i^t? 

Sihitii,  f^rixit. 

fltef  j.  Cktthire,  Tlf  Ksk  ^odV  dTd  he  dl6hit^  to 
T^r,  a«yOB'Wrtt2t? 

SfhHk  I  m}t  it  fttm  hii  m^±\  ds  ^dlfly 
«^lc6ifid; 


Bei}.  CsS^Mini*  WhAtistheitDfVttsf  ftf 
Smith.    It  is  m  statb  of  tiie  die  lif  #hit  b^ 

bad  done  to  my  lord  Ohslsw,  and  Mt  be  ekM 

to  do  it. 

Seo.  CheskbiB.  Yon  took  H  l^rly  ftm  kli 
month  ? 

Smith,  1  did ;  it  wcs  niad  td  bim  twfce,  sii4 
he  read  it  afterwards. 

Herj.  CheBhire,  Did  hie  sign  it  f 

iMfA.    Yes. 

fibij.  Chethin.  You  observe  some  ink  fldltl 
Upon  it  f 

Smth.  After  he  bsNl  signed  il,  I  went  to  pel 
some  told  upon  it,  and  in  misuke,  I  took  ^ 
the  ink,  and  turned  it  dp  instead  of  the  flSnd. 

8erj.  Chethire:  What  did  he  say  P 

Smith,  As  soon  as  I  bad  dune  it,  bb  talif; 
Why,  ydo  have  bhitted  it  sb  thst  it  diudol  ft* 
read,itfaiU8tbewrit0terSg«itt:  No,Siy4l,l 
believb  not,  if  yott  think  it  will  Si|fbify ;  M 
then  sAid,  PrAy  do  all  yea  ban  In  your  ptfirer, 
nse  yonr  etid^avoiir  wiih  my  lord  OdSioir,  ts 
bnte  bis  fetters  taken  off,  fbr  tbey  Wek  f^ 
prrieVoos  to  him.  There  ^as  on^  of  tb^ kMfftefl 
in  the  room,  ihd  I  dNrSd  biib  td  tike  nodcfe^ 
it  was  his  own  voluntary  de^. 

8brj  Cheshire.  Look  npon  tb<^  papers. 

Smith.  He  writ  that  letter,  atid  I  gste  it  th 
mjr  lord  Ombw :  I  sait  by  him,  and  lee  bim 
write.  / 

Serj.  Cheshire.  Look  noon  that  other  letter. 

Smiik.   I  did  not  «ee  him  write  this. 

Seij.  Cheshire.  You  take  it  to  be  his  htttd« 
vTriting  T  ^ 

Smith.  Yes,  I  take  it  to  be  his  ha<Qd-writiiig. 

(The  blotto  Paper  read.) 

Clerk  reads.  <*  Edward  Arnold,  now  in  dis 
Marsbalsea,"  &c. 

Just.  TrUcy.  Did  he  put  his  name  to  it  htm' 
selfP 

Smith.  Yes,  he  did,  he  desired  he  might:  it 
was  read  over  to  him,  and  he  said,  1  miMt  si^ 
it ;  Yes,  if  yon  will,  but  do  not  sign  it,  if  thsrs 
is  any  thing  in  it  that  is  not  right. 
The  Letter  produced,  dated  Janoary  25, 1T«S. 

Smith.  This  I  see  hirer  ^rite;  lit  writ  it 
himself,  without  ray  saying  one  Word  to  him- 

Cierk   reads. ».'  To  the  reterend  ttic  lord 

Onslow,"  Sec. 

Clerk  reatls  the  otli6r  Letter.  "  Mv  praj;^ 
to  your  honour  is,  that  you  woiid'd  send  or  writs 
word,  which  way,*'  &c. 

Mr.  Coe  sworn. 

Serj.  Chtxhire.  Sir,  Hfi  you  gi<e  mj  lord 
and  the  jury  an  iifC6ount,  whether  you  was  with 
him  while  he  was  a  prisoiier  at  any  ti^e  during 
his  confinement  P  And  what  passed  between 
you?  What  discourse?  ami  hr»w  yon  spi»re- 
hended  bim  to  be  by  his  behaviour?  ^^'^'^ 
he  had  the  use  of  his  understanding,  f^  •  ^ 
under  such  a  toad  Of  guiU  ?  .  • 

Cdt.  I  went,  the  \\iiy  be  committed  tn« 
fiict,  to  see  him,  tit  the  hotfie  of  '^*''»**^)i[li  t 
had  been  up  to  see  my  lord  Onsfbui^,  aW"  »eB  i 


up  t< 
wdMrfo  si&e  him. 
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Juft  Tracy.  What  time  fi^  it  ? 

Coe.  About  ten  or  eleven  o'clock:  then, 
my  lord,  be  sat  quite  double,  and  did  not  speak 
a  word.  I  went  the  next  day,  and  he  was 
brought  into  a  room ;  he  seemed  under  a  con- 
ftision,  but  not  lunatic ;  under  a  horror  of  guUt, 
bat  no  remorse ;  says.  I,  What  could  induce 
you  to  do  this  fact?  Says  he,  My  lord  Onslow 
18  the  plaffue,  the  occasion  of  all  the  plagues 
and  troubles  in  the  country :  Who  told  you  so? 
A  hundred  people  say  so,  the  very  boys  in  the 
street  cry  out  of  my  lord  Onslow.  I  asked 
bim  questions  several  times,  but  it  was  very 
difficult  to  get  things  out  of  him ;  he  spake 
low  to  himself,  and  ypu  ask  several  times,  be- 
ibre  you  get  an  answer,  and  when  he  did 
answer,  it  was  always  rational.  He  would 
nil  at  my  lord  Onslow,  and  that  he  was  the 
aocasion  of  all  our  plagues  and  troubles,  and 
a  man  of  evil  devices.  Says  I,  Are  you  not 
afraid  to  suffer  death?  Says  he.  It  is  better 
to  die,  than  to  live  miserably.  I  went  to  see 
bim  the  next  day :  I  asked  him.  Did  you  in- 
tend to  kill  my  lord  Onslow  ?  He  had  a  dream- 
ing way  of  speaking ;  Yes,  to  be  sure.  I  said, 
'Wheredidvou  intend  to  hit  my  lord?  Says 
be.  When  J  shoot  at  a  rabbit,  i  always  aim  at 
bis  head. 

Seij.  Cheshire.  Did  he  desire  you  to  say  any 
thing  to  my  lord  ? 

Coe.  I  went  afterwards  to  see  him,  when 
he  was.  in  the  Marshalsea ;  be  was  very  ill ;  I 
asked  for  him,  and  the  man  in  the  bar  brought 
him  to  me :  I  asked  him  if  he  could  drink  some 
white-wine ;  says  he.  The  white-wine  here  is 
too  sharp  for  my  stomach ;  then  I  called  for 
some  sack,  and  he  had  it.  I  asked  him  how  he 
did,  and  he  held  down  his  head,  and  said.  In  a 
bad  condition.  I  said  to  his  keeper,  I  believed 
he  would  die,  he  should  have  some  care  taken 
of  him  ;  his  keeper  said.  It  was  common.  The 
prisoner  said.  These  irons  are  very  heavy  and 
troublesome,  and  sat  down  in  a  chair,  very  ill. 
He  desired  me  to  speak  to  my  lord,  and  tell 
him  how  he  was  ironed,  and  they  used  him.  1 
did  speak  to  my  lonJ,  and  afterwards  came  to 
see  him  again,  which  was  on  the  29th  of  Oc- 
tober, my  lord  mayor's  day :  I  remember  the 
day,  because  I  see  my  lord  mayor,  and  the 
compauieSr  going  to  Westminster  by  water.  I 
told  him  really.  It  is  a  hard  case,  that  a  man 
of  such  a  good  family  should  suffer  so,  you 
ought  to  declare  all  that  you  know ;  it  is  an 
odd  thing  to  hate  a  man  extempore;  if  you 
know  any  body  that  set  you  upon  this,  you 
ought  to  declare  who  it  is ;  but  have  a  care  you 
don't  accuse  the  innocent:  but  he  never  did 
name  any  body  to  me,  but  he  told  me,  I  have 
signed  a  paper,  what  is  in  that  paper  is  true:  1 
pressed  him  to  tell  me  the  truth,  but  he  suid  at 
Mst,  If  my  lord  Onslow  will  come  here  himself, 
let  him,  Imt  let  him  send  no  more  of  his  fooU 
after  me. 

Seij.  Che$bire.  Have  yon  any  reason  to  be- 
lieve that  he  wanted  the  use  of  his  under* 
standing  ? 

Coe.    No ;  I  went  to  Khool  with  him ;  we 

VOL.  XVI. 


were  in  the  sane  class  together :  be  vms  a 
strange,  sullen  boy,  such  a  boy  I  never  saw  the 
like  of  bim  before,  which  made  me,  when  I  leU 
school,  that  I  never  spoke  to  him  since,  till 
about  two  years  ago ;  and  as  I  was  going  up 
the  hill,  I  see  him  have  a  perch  by  the  tail ;  I 
asked  him,  what  he  would  have  for  it,  he  asked 
a  shilling  for  it ;  I  told  him,  I  would  give  him 
sixpence,  and  a  pint  of  ale :  No,  says  he,  it  is 
honestly  worth  a  shilling,  and  a  shilhog  I  will 
have. 

Serj.  Cheshire.  How  long  ago  is  this  ? 

Coe.  Christmas  was  two  years. 

Serj.  Cheshire.  You  formed  a  notion  of  him 
from  a  school-boy,  that  he  was  a  maliciouSt 
surly  fellow? 

Coe.  I  did :  I  really  thought,  such  a  temper 
as  he  set  out  with,  must  produce  such  a  man 
as  he  appears  to  be. 

Just  Tracy.  He  did  behave  himself  last 
night,  when  he  plead^,  calmly,  and  as  much 
in  his  senses  as  any  body. 

Gentlemen  of  the  Jury,  this  Edward  Arnold, 
this  unhappy  person,  is  indicted  for  a  great  of- 
fence: the  law,  on  which  the  indictment  is 
grounded,  is  an  act  of  parliament  that  passed 
the  last  session  of  parliament,  and  is  entitled, 
'  An  Act,'  &o.  which  is  conformable  to  the  an- 
cient law  of  this  kingdom,  but  that  law  hath 
been  discontinued;  if  any  man  did  assault  ano- 
ther, though  defith  did  not  ensue,  it  was  made 
felony,  by  the  ancient  law  of  the  kingdom ; 
but  the  law  is  since  altered,  and  it  was  not  sOp 
till  this  act  of  parliament  was  made.  This  is 
to  show  you,  that  though  it  is  a  new  law,  it  is 
just,  and  ne  that  hath  [So  in  former  edition] 
not  if  the  reason  of  law :  all  laws  are  of  equal 
force,  till  repealed,  have  the  same  power,  but 
when  they  are  repealed  they  are  no  further  to 
be  considered.  There  can't  be  a  more  horrid 
and  wicked  thing  intended  in  the  design  of  it, 
than  maliciously  to  shoot  a  man. 

To  prove  this  indictment,  they  have  called  a 
great  many  witnesses:  the  first  witness  they 
call  is  Mr.  Flutter.  This  happened  to  be  dona 
on  the  SOth  of  August  last,  in  the  parish  of  St. 
Nicholas,  near  Katharine -bill,  as  he  was  com- 
ing from  hunting  with  my  lord  Onslow.  When 
they  came  into  a  narrow  lane,  near  Katharine- 
hill,  he  saw  this  man  coming  towards  them,  to 
meet  them,  .with  his  gun  in.  his  hand,  and  he 
observed  his  gun  was  cocked,  and  he  said  ha 
looked  upon  bim,  and  his  countenance  was 
changed,  and  he  looked  pale,  like  a  man  thai 
had  some  great  concern  upon  him ;  he  ob- 
served and  asked  him  the  reason  of  his  carry- 
ing his  gun  in  that  manner ;  but  he  made  no 
answer,  went  on  cursing  as  he  went,  and  when 
he  passed  them,  he  immediately  turned  short, 
shot  my  lord  Onslow,  knocked  him  off"  his 
horse,  and  he  fell  from  his  horse  upon  his  face. 
This  is  the  description  he  gives  of  the  fact. 
He  is  then  asked.  Whether  ever  the  prisoner 
was  reputed  a  madman,  or  diRtracted,  or  luna- 
tic  ?  For  you  are  to  understand,  that  that  is  the  ^ 
main  point  in  this  case^  and  what  the  prisoner    ^  -^ 
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bath  t^fblfl  iflflmot :  tod  tlM  wilMM  wiysi  he  ne- 
ver heard  of  bis  beinip  mtdl,  or  hw  being  reputed 
to  be  mad,  or  o«t  of' his  tenses,  notwithetandmg 
be  lives  at  CkiikHbr^,  and  this  priftoner  Kres 
▼ery  near  bioi.  At  the  sane  time  be  ssts, 
that  be  knew  very  littSe  of  bim ;  se  that  what 
be  sayS|  as  to  that,  is  not  of  great  weight.  I 
toM  the  prisoner,  as  any  witness  eame  to  be 
examined,  if  be  woold  nave  them  asked  any 
qnestions,  1  would  ask  them  for  bim :  instead 
of  asking  the  witness  a  question,  be  said,  He 
passed  that  way  every  day,  and  he  was  snrry 
for  what  was  done. 

Mr.  Parsonsis  the  nextwitneiB :  hesays be 
was  ▼ery  near  my  lord  Onsbw  when  this  ac- 
cident happened.  He  gives  jfou  ranch  the 
same  account  as  the  other  witness  did,  only 
adds,  that  he  presented  bis  P^eoe,  took  aim, 
and  shot  at  mv  lord  Onslow }  The  event  of  the 
shooting,  be  describes  in  the  same  manner  as 
the  otlier  witness  doth ;  so  npon  that,  the  man 
went  Off,  and  be  followed  him ;  the  witness  fol- 
lowed lum,  and  told  him,  be  bad  killed  my 
lord  Onstow,  and  be  would  be  banged  for  it ; 
What,  eayj  he,  1  shall  net  be  hanged  to  day, 
and  be  would  bare  charged  again  ;  with  what 
intent  you  are  to  judge  ef  upon  the  circum- 
stances of  the  case.  The  prisoner  was  brought 
back  to  my  lord,  and  on  sight  ef  him,  my 
lord  said.  You  villain,  yon  have  killed  me: 
The  witness  thought  he  bad  a  design  to  fall 
en  my  lord  Ouslow  agrain,  that  is  uncertain ; 
his  gun  was  taken  from  him,  but  be  appre- 
hended something  of  that  kind,  and  that  be 
intended  seme  further  mischief  against  my 
lord  Onslow.  He  said,  When  be  shot,  he  aim- 
ed at  my  lord's  head,  but  the  wound  was  only 
in  his  shoulder :  And  the  prisoner  being  asked, 
if  he  had  any  questions  to  ask  this  witness, 
said,  He  did  not  know  what  to  say.  This 
gentleman  says,  he  never  took  the  prisoner  to 
be  a  madman,  but  a  sullen,  morose  fellow,  and 
be  used  to  go  a  shooting,  and  a  fishing. 
"  Another  witness  is  Mr.  Fawks ;  he  says,  he 
was  with  my  lord  Onslow,  and  saw  the  pri- 
.eoncfi*  coming  up,  and  he  told  Mr.  Parsons,  that 
be  believed  he  bad  some  design  against  bim  ; 
for,  not  long  before,  be  had  taken  away  bis 
borse,  in  the  manner  he  describes.  It  is  not 
material  to  run  through  all  the  particulars,  and 
he  did  not  know,  but  he  had  a  design  upon 
biro ;  he  lobked  veiy  stern,  and  alter  he  had 
passed  my  lord,  he  immediately  turned  round, 
and  sbot,  as  you  have  heard.  He  was  asked,  bow 
he  could  see  at  that  distance,  when  he  was  be- 
hind my  lord,  in  the  same  track  P  so  that  toy 
lord  niust  be  between  him  and  the  prisoner. 
He  said,  my  lord  and  be  were  in  the  horse- 
track,  and  the  prisoner  was  in  the  foot  way, 
which  was  a  different  track.  This  witness  is 
asked,  Whether  be  took  bim  for  a  madman,  or 
a  lunatic?  Gentlemen,  be  says  likewise  the 
same  as  the  other  witness,  that  he  always  was 
f^  surly,  a  morose  fellow,  and  did  not  care  to 
^alk,  but  he  did  not  take  him  to  be  a  madman : 
"be  prisoner  then  said.  He  had  often  had  bis 

in  go  off  in  bit  hand,  bat  never  had  such  an 


accident  before.    When  tbtf  WitneM  asked  flie 

Knsoner,  Why  be  did  not  shoot  bite,  beesAse 
e  bad  talked  to  bim  about  running  away 
with  bis  borse,  rather  than  my  lord  OariewV 
he  said,  Yon  are  an  innocent  manv 

The  next  witness  is  one  Bf  rs.  Snfitb :  she 
says,  he  came  to  her  shop  tfiat  momtng  m  my 
lora  Onslow  was  shot,  to  buy  mtae  powdef  ami 
sbot;  and  when  her  daughter  ctome  and  ssked' 
bim  what  size  shot  he  wouid  bave^  be  ssidy 
The  biggest  they  had;  bat  the  dangfater  eita4 
and  tola  her  they  hsd  none  of  that  in  tlif 
drawer :  then  she  bid  her  give  the  seeond  81% 
No.  2,  which  she  did,  and  be  paid  her  fbrh. 
This  witness  telb  yon,  he  baa  been  a  very 

food  customer ;  and  that  the  shot  he  nsnaily 
ad  was  another  sort ;  and  he  never  asked  ftr, 
or  had,  this  big  sort  before.  That  shews,  gsn^ 
llemen,  and  from  whence  they  wodd  infer,  and 
it  is  fit  for  you  to  consider,  wbetlier  be  bad  not 
some  more  than  ordinary  design,  greater  than 
what  was  usual  when  be  Went  to  kill  rabbfts ; 
which  is  a  thing  much  relied  npon  in  tbecoone 
of  this  trial.  When  he  is  asked  if  be  will  aik 
this  witness  any  questioo  ?  He  says  he  bath 
several  times  bought  shot  of  her ;  and  she  is 
asked  whether  she  took  him  Ibra  madman  f 
8be  says  she  always  took  him  to  be  as  sensiUef 
by  his  dealings  with  her  upon  the  accoont  of 
what  he  bought,  as  any  body ;  and  that  he 
never  had  any  of  the  biggest  shot  before  i  Sbs 
tells  yon  be  paid  for  it  as  be  need  to  do.  And 
this  prisoner  on  this  occasion  o#ns,  that  be 
bad  often  bought  of  her  powder  and  shot  ft^ 
qnently. 

The  next  witness  is  Wilfiam  Smith:  Hd 
savs  he  met  the  prisoner,  and  the  prisooer 
asked  bim  if  my  loni  Onslow  went  a  fot-hutH^ 
ing.  This  witness  was  asked  whether  he 
looked  npon  him  to  be  distracted?  He  iaid) 
No,  be  never  did.  Sometimes  be  went  ont  a 
fishing  with  bim ;  sometimes  be  wouid  talk 
very  well,  and  sometimes  not  give  him  a  word ; 
that  he  was  a  morose  so  lien  man :  Hesays  he 
was  a  grei^t  fisher,  but  his  tackle  was  strong, 
a  coarse  gaming  sort  of  tackle ;  he  wsi 
no  ^reat  artist  at  it ;  and  that  he  often  sbot 
rabbits. 

The  next  witness  is  John  Slurt :  he  says  be 
saw  the  prisoner  the  same  day,  and  he  asked 
him  if  my  lord  Onslow's  bounds  were  out  a 
hunting?  He  told  him  he  did  not  know ;  be 
fell  a  cursing  and  a  damning  my  lord  Ooslow, 
and  said.  If  he  saw  him  he  would  shoot  him. 
This  was  aboot  two  stones  throw  from  the 
place  where  this  accident  happened.  He  ssid 
ne  bath  several  times  seen  bim  a  shooting 
with  a  gun,  very  often.  He  was  asked  whe« 
ther  he  took  him  to  be  a  madman  ?  He  said  be 
never  talked  much  sense,  and  he  would  often 
rail,  and  curse,  and  swear  to  himself:  Then  the 
prisoner  said  himself  he  never  swore;  the 
prisoner  observed  it  upon  that  occasion,  that  be 
never  swore ;  atfd  toe  witness  savs  that  be 
took  him  that  morning  to  be  in  drink ;  and 
when  be  was  asked.  Whether  he  took  bim  tn 
bedbtracted?  ileeeid.faedid  not  take  himto 
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he  8ob«r«  1m  wm  «ot  Hgbt  in  hig  ien9es»  b# 
vauld  talk  aud  swear  ao  moch  to  hi^Haelf. 
.  Tb^  Rest  witnesa  is  Jolm  White:  be  saya 
be  aaw  the  priaooer  that  ^y ;  he  says  heheira 
lua  ^HQ  gpo  off,  and  be  came  afterwards  ioto  a 
poblio  house  wliere  be  was,  and  the  witness  asked 
IbepriseDerifhebadsbatarabbitf  HetoMhim 
ke  bad  shot  nothing,  it  was  onl  v  to  discharge  bis 

r;  fiom  whence  they  make  an  observation 
the  king,  Whv  sbonld  be  discliarge  bis 
gm^  unless  it  was  that  be  might  be  more  snie 
«f  its  ffoing  off  when  be  charged  it  again,  for 
it  OMgnt  he  wet  and  damp  by  lying  bjr  P  That 
ahews  bia  reason  and  his  judgment,  if  he  did 
this;  it  shews  it  was  not  the  eflfect  «f  sodden 
nfe  attd  distraction,  bat  a  pnemeditaiad  thing, 
laid  with  design  and  artifice,  and  t^  be  bad 
Ihe  use  of  bis  senses  and  his  leason :  if  that 
was  the  cause  of  bis  discbar^g  bis  gun, 
tfaoogh  no  reason  is  given  for  it  i  and  what 
reason  could  it  hef  foi*  they  do  not  offer  any 
feaaon,  unless  it  was  to  aacore  it,  that  the  gun 
abould  ^o  off;  for  it  having  remained  charged 
aome  tioae  before,  it  may  be  moist,  and  so 
would  not  gfo  off :  whether  be  discbaiged  it  for 
that  reason,  I  must  leave  that  to  you  ;  he  ooly 
•aid  be  bad  diacfaai^ged  it  Tbia  witness  says, 
be  waa  at  that  time  in  a  very  serene  temper, 
and  he  never  took  him  to  be  mad  or  distracted : 
he  waa  cunning  in  all  bis  dealings  with  him. 
This  witness  was  a  tailor,  and  had  dealings  with 
bim  aa  a  tailor  for  some  time ;  he  said  no  paid 
bim  very  honestly  and  wdl,  but  be  was  always 
.very  hard :  He  says  when  he  was  once  with, 
the  prisoner  before  this  accidei4»  and  the 
prisoner  saked  him  what  aort  of  a  man  my 
lord  Onslow  waa,  and  what  my  lady  Onslow 
was ;  the  witness  gavethem  both  a  good  cha • 
faeter,  and  speaking  of  my  lady  that  she  was  a 
good  woman ;  says  the  prisoner.  Why  don't 
abe  cut  mv  lord  Oosfew^s  throat  ?    He  savs 
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he  used  to  sboat  rabbita:  and  aflerwarda  ne 
went  to  see  bim  when  he  was  in  the  bouse  of 
correction,  and  be  asked  biro  what  the  people 
said ;  and  be  said  the  vogue  of  the  people  at 
Guildford  was,  that  be  would/  be  banged ;  and 
bin  friends  were  much  grieved  and  canoarned 
finr  him :  the  prisoner  mid  be  desirsd  nobody 
ibaoUl  be  concerned  for  him.  This  witness 
mice  told  him  my  lord  was  dead :  saya  he,  If 
be  ia  dead,  1  can't  help  it. 

GentleoBon,  the  next  witness  ia  Mr.  Alien ; 
aod  be  telis  you,  that  soon  after  this  fact  was 
flone,  the  same,  day  be  laeHt  to  bim  to  the 
honae  of  correction,  and  fommioed  bim  ;  and 
Ibat  be  found  him  in  a  nerj  aiUlen  m«od,  and 
be  oouU  get  nothing  out  of  him  a  long  lime: 
ai  laat  wim  some  persuasion  be  expressed  bim- 
celf  tboa:  I  don't  trouble  my  lord  Onslow, 
fray  don't  touble  me.  He  went  again  the 
matt  day,  and  then  be  asked  bim  asvenal  auee- 
iHMa  ;  but  be  ran  on  witb  vehemence  a^dasi 
flsy  lead  Onslow,  aa  the  author  of  sll  the 
inmiilla,  disturbaaeea,  and  eonfusiens,  and 
iriebed  davieea  that  hsid  happened  in  tbe  eeun- 
try.  Tbia  witneaa  bsii^  seked,  whciier  bn 
bad dadandllhal be  waa  nudl aftaa  thin 


nation  ?  He  said  in  answer  to  that,  that  be 
met  with  the  prisoner's  two  sisters,  who  asked 
bim  of  this  matter,  they  asked  him  if  he  did 
not  believe  their  brother  was  mad  P  He  said,  it 
was  the  best  thing  tbey  c'>akl  toy  for  bim,  to 
sav  that  be  was  mad ;  be  eaid  tbe  prieoner 
behaved  himself  very  oddly,  but  positively  be 
never  declared  that  ne  was  mad ;  be  told  bim 
he  was  wUling  to  die,  and  why  did  tbey  net 
kill  bimP  That  talkinfr  to  bim  further  of  this 
matter  he  aaked  bim  if  be  bad  any  long  deli* 
berate  intention  to  kill  my  lord  Onslo^,  and  If 
he  bad  comnsunioated  bis  design  to  any  per« 
aona,  or  any  persons  bad  encouraged  bim  in 
it  ?  He  named  two  persons,  but  tbey  were  not 
named  by  the  witneaa,  because  it  naiffbt  turn  ta 
their  pr^udioe  one  way  or  other';  but  it  waa 
aaked,  whether  or  no  tbe^  were  my  ford  On- 
slow's  friends  or  bis  enemies  P  He  said,  on  hie 
then  further  endeai^oaring  to  find  out  tbe 
bottom  of  tbe  matter,  on  the  prieoaer's  declar* 
log  that  such  persons  had  set  him  on  work ; 
the  priaoner  then  intending  to  sink  back,  aaid, 
be  woold  not  bring  his  menda  into  trouble. 
Theae  are  tbe  discourses  of  a  prudent  man,  a 
man  that  hath  the  full  use  of  bis  anderstandii^: 
no  man  talks  in  a  more  reasonable  way  than 
this.  I  told  you  tbe  two  persons  were  not 
named  on  debate ;  it  was  determined  the  wit- 
ness should  not  name  who  those  two  persons 
were,  but  abould  declare  whether  they  were 
enemies  or  friends  to  my  lord  Oeslow ;  be  de- 
clared they  were  my  lora  Onslow 'e  bitter  ene- 
Qsies.  This  witness  gave  you  a  long  account 
of  Ibis  matter ;  be  aaid  be  nad  reduced  it  into 
writing ;  wbieb  waa  tbe  reason  that  be  so  well 
remembered  it ;  and  that  made  him  so  very 
particular. 

Upon  this  the  eounael  for  the  king  stopped, 
and  left  tbe  matter  here.  Then  the  prisoner 
being  asked  what  be  bad  to  say  for  himself,  he 
was  a  good  while  before  be  spoke ;  but  what 
he  said  was  to  this  purpose ;  if  be  was  goilt^ 
of  any  fault,  be  waa  sorry  for  it ;  but  he  did 
not  know  what  to  say.  This  is  the  substance 
of  what  be  said. 

Then,  gentlemen,  they  baire  been  indulged 
with  all  the  favour  as  can  be ;  and  to  do  right 
to  this  prosecution,  and  tbe  conosel  for  the 
king,  because  there  bath  been  ao  affidavit  sworn, 
that  he  is  not  perfect  in  bis  senses,  they  gave 
liberty  to  another  psraoo  to  call  the  witnesses, 
and  put  what  questions  tbey  pleased ;  they 
have  hsd  alt  tbe  fiivour  and  indulgence  ima* 
ginable ;  therefore  it  ia  fit  to  be  taken  notion 
of,  i>r  the  honour  of  tbia  proeeciition,  that 
every  thing  bath  appeared  fair  to  the  country, 
and  tbey  may  judge  of  it. 

Tbey  have  produced  a  great  many  witnesase: 
the  first  is  Nathaniel  AmoM ;  be  speaks  it 
positively,  and  says  be  knows  bim  to  be  a 
madman ;  bia  father  had  tried  to  pot  him  ap- 
prentice to  several  places,  hot  he  woold  not 
stay  :  Oliee  he  came  to  see  the  wiinem  at 
Loadon,  bat  be  would  net  suy ;  then  be  sent 
huB  a  abip-baard,  ia  order  to  go  into  York- 
shire i   bntbawouhl  notcuy:  aAvwardabe 
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looked  upon  him  as  an  unaccountable  man ;  and 
his  father  dyin(|^  be  left  a  reasonable  subsistence 
to  keep  him  from  starving,  20/.  a  year ;  and 
that  was  paid  him  quarterly  by  this  witness: 
Sometimes  be  was  so  distracted  that  he  would 
lay  out  all  ni^ht  upon  hay-ricks,  though  he 
might  hare  come  home  aud  laid  on  a  good 
bed;  that  the  prisoner  lives  by  himself,  but 
liatb  no  manner  of  convenience  about  him: 
this  roan  expresses  it  in  general,  that  he  believes 
bira  to  be  a  madman,  and  always  acted  like  a 
'  fuadman  ;  though  he  says  be  was  not  so  much 
a  madman  as  to  be  chained  and  tied  up :  he 
•ays  he  never  had  a  letter  from  him ;  but  he 
co4ild  write,  and  he  would  press  him  often  for 
mnuey  as  quarter-day  came. 

The  next  witness  is  another  brother,  William 
Arnold:  he  says  his  brother  was  always  dis- 
tracted, and  not  in  his  senses,  though  not  al- 
ways in  so  sad  a  condition  as  at  other  times ; 
lie  would  curse  and  swear  very  freouently :  In 
ills  father's  time  he  would  curse  him,  and  call 
Lim  wicked  and  abominable  names,  and  then 
bnrst  out  into  a  laughter. 

He  says  his  fathei*  left  him  twenty  pounds  a 
^ear ;  he  was  always  ready  for  his  quarterage, 
Jbr  be  would  run  a  score,  and  the  people  would 
dunn  him.  He  says,  the  lOtb  of  July  the 
prisoner  came  to  his  house  in  London,  and 
told  him  be  could  never  be  easy,  for  my  k>rd 
Onslow  bad  bewitched  him ;  and  he  looked 
isilder  than  be  used  to  look ;  and  be  gave  him 
money  to  go  home. 

And  in  his  father's  time  be  would  abuse  bis 
father ;  who,  at  the  request  and  advice  of  his 
neighbours,  applied  to  the  late  lord  Onslow, 
who  had  him  sent  for  a  marine  to  the  Baltic ; 
but  he  did  not  stay,  but  came  home  again: 
And  when  he  roisbeha?ed  himself,  people  vvould 
tell  him,  my  lord  Onslow  would  send  him  again 
lor  a  soldier.  The  witness  is  asked,  if  he  did 
not  hear  that  he  ever  threatened  the  life  of  my 
lord  Ooslow,  or  say  any  thing  he  would  do ; 
lie  tells  you  he  doth  not  know  or  remember 
lie  did.  , 

Another  witness  is  Mary  Arnold  the  wife  of 
Nathaniel  Arnold:  she  says,  she  hath  seen 
liim  often  in  great  disorders,  and  hath  seen 
bim  distracted ;  she  hath  known  him  several 
years,  and  never  beard  him  speak  six  words  of 
t^ense  together.  He  struck  his  sister  so  dan- 
gerously with  a  stick  he  threw  at  her,  that  she 
feared  she  would  have  lost  the  sight  of  one  of 
her  eyes ;  she  reproved  him,  and  he  laughed 
at  her  for  it :  and  at  Ubie  he  did  not  sit  or  feed 
himself  as  other  people  did:  she  never  heard 
lie  hurt  any  body.  About  a  month  before  this 
accident  happened  to  my  lord  Onslow,  the  pri- 
soner came  to  her  house  in  a  great  confusion, 
and  told  her  he  was  bewitched  by  my  lord 
Ooslow ;  and  he  said  the  im|>s  danced  in  his 
room,  and  he  could  not  tie  in  his  bed  for  them  ; 
and  that  the  devil  did  tempt  him,  and  the  imps 
stood  by  his  bed-side!  that  to  the  best  of  her 
knowledge  she  never  heard  bim  say  any  thing 
about  my  lord  Onslow  before,  or  or  the  dengn 
lift  had  against  him. 


The  next  witness  is  Eleanor  Arnold,  bis 
sister:  she  says,  the  prisoner  hath  been  dis** 
tfacted  for  more  than  seven  years  ago,  and  in 
all  that  time  was  not  capable  of  forming  any 
design :  she  says,  that  th«  30th  of  last  An* 
gust  he  came  to  the  parish- church,  and  be- 
haved himself  in  sucn  a  manner  that  they 
all  talked  of  bim  as  if  he  was  a  distracted  person; 
and  she  contradicts  what  Mr.  Allen  said,  and 
doth  say  that  Mr.  Allen  told  her,  after  the  ex- 
amination, which  Mr.  Alien  hath  mentioned  ts 
you,  that  be  was  a  distractetl  person  at  that 
time,  and  that  was  his  opinion ;  that  be  would 
for  hours  together  talk  nonsense,  and  curse  and 
swear,  and  he  would  give  no  reason  for  it: 
she  said  he  would  sometimes  make  a  great  firs 
in  the  parlour  when  no  person  hath  been  there, 
as  if  he  would  fire  the  house ;  she  hath  knowi 
him  throw  burning  coals  on  his  father's  plate 
when  he  was  alfve,  and  he  would  fall  often  iats 
sudden  fits  of  laughter :  sometimes  she  was 
afraid  he  would  do  mischief  to  himself;  yet  no 
CAve  is  taken  of  him. 

Another  sister  tells  you,  she  thought  bim 
distracted  and  mad,  though  not  so  much  as  of 
late:  and  gives  you  several  instances:  She 
says  his  swearing  and  cursing  to  himself,  sod 
his  sudden  fits  of  laughter,  and  bis  talking  to 
inhuman  creatures,  was  in  a  different  masoer 
fVom  what  other  people  did ;  she  mentions  the 
same  thing  about  bis  going  to  the  church,  aod 
the  opinion  and  observation  the  people  rasde  on 
his  behaviour,  that  tbey  could  not  imagine  but 
he  was  mad.  This  sister  savs,  that  Mr.  Allen 
did  tell  h6^he  was  distracted  and  mad ;  and  she 
owns  she  was  the  person  that  was  struck  by  this 
man ;  and  she  says  she  never  gave  him  aoy 
provocation  for  doing  it. 

Another  witness  is  Gittings:  she  tells  yoa 
she  always  took  him  for  a  lunatic,  and  this  for 
nine  years  past:  he  savs  as  the  other  wit- 
nesses say,  that  he  would  talk  to  himself,  and 
swear  and  curse  without  any  provocation :  fbe 
speaks  as  to  last  March,  and  that  was  the  first 
time,  and  not  before :  she  says  that  he  seemed 
very  much  disturbed,  and  declared,  and  often 
complained,  that  he  was  plagued  by  my  lord 
Onslow  and  his  imps :  And  in  Mav  last  he  bad 
hurt  his  arms,  and  she  went  to  one  Mr.  HowanI, 
who  was  a  surgeon,  who  applied  a  plaister  to 
his  arm ;  but  the  next  morning,  when  the  maa 
came  to  dress  it,  he  had  thrown  the  plaister  and 
things  about  the  room,  and  said  to  the  maa 
that  he  would  make  issues  in  bio  arm.  Then 
be  oomplainedthat  Mr.  Waite't  rooks distdri^d 
bim  ;  then  after  he  had  ceased  to  talk  of  this, 
he  soon  began  again  to  talk  of  my  k)rd  On- 
slow's plaguing  him  day  and  night:  she  says 
bhe  saw  the  prisoner  in  gaol  the  33d  of  last 
month  in  the  Marsbakea,  and  that  be  was  in 
great  disorder ;  and,  then  she  asked  him  how 
he  came  to  do  such  a  wicked  thing  ?  Aod  that 
be  gave  her  little  or  no  answer  that  she  conU 
make  any  thing  of;  and  she  asked  him  if  any 
body  hadf  set  him  to  do  it,  and  whof  aod  be 
told  her  it  was  one  Swetman  and  Thomas 
Fanner^  twa  litde  boys,  one  abovt  ten,  tbo 


761] 


Jitr  ihooting  at  Lord  Ondom. 


A.  D.  1724. 


[76« 


Other  abont  eleren  years  old ;  and  she  says  he 
toM  her  there  were  great  ptagaes  in  the  world, 
and  there  would  be  gn^'eat  moaming  and  lamen- 
talion.  These  are  iustauces  she  gives  of  bis 
Badness. 

The  next  witness  is  Mary  Martin ;  and  she 
says,  that  she  heard  him  declare  that  my  lord 
Onslow  was  in  ^is  belly  ;  and  I  think  she  says 
they  appointed  a  time  to  go  to  my  lord  Onslow, 
which  was  the  next  morning ;  and  that  he 
opened  his  breast  and  cursed  and  swore,  and 
said.  My  lord  Onslow  was  in  his  bosom,  and  he 
could  neither  eat,  nor  drink,  nor  sleep,  nor  be 
at  rest  for  him. 

The  next  witness,  Swetman,  tells  yon  that 
the  prisoner  was  a  crazy  fellow,  and  not  always 
in  his  senses;  that  he  lodged  at  his  house 
fifleeo  months  before  this  accident  happened, 
therefore  could  speak  more  particularly  as  to 
him. 

The  witness  tells  you  that  he  nsed  to  lend 
him  his  gun,  but  he  did  not  lend  it  him  at  this 
time;  but  be  owns  that  the  prisoner  had  the 
gun,  though  without  his  leave ;  he  says  he  was 
generally , worse  in  spring  and  fall ;  he  tells  you 
that  the  prisoner  told  him,  that  my  lord  Onslow 
had  brought  a  hamper  of  wine  one  night  to  his 
house,  and  that  next  morning  he  found  all  the 
bottles  empty  ;  and  he  said  that  my  lord  On- 
alow  had  been  there  revelling,  and  making  so 

great  a  noise  that  he  could  not  be  at  rest  for 
im  :  This  was  half  a  year  before  this  accident 
happened.  He  says  that  be  had  the  gun  to  go 
and  shoot  Mr.  Waiters  conies,  for  which  he 
was  to  have  sixpence  a-piece;  and  the  lane 
where  my  lord  Onslow  was  shot,  leads  to  the 
turnip  field  <wbere  Mr.  Waite's  conies  were; 
which  is  made  some  use  of  in  the  course  of  this 
triat:  He  says  he  hath  heard  him  say  for- 
merly he  would  shoot  my  lord  Onslow  at  the 
horse-race. 

The  next  witness  is  John  Dedman,  who  says 
that  the  prisoner  is  a  madman ;  gives  an  ac- 
count of  his  complaining  of  my  lord  Onslow^; 
says  he  had  a  house,  but  he  had  no  beds  or 
chairs  in  it ;  he  says,  about  five  or  six  years 
•go  be  beat  his  sisters  and  maids,  and  he  hath 
heen  forced  to  go  and  make  peace  among  them. 

The  next  witness  is  one  Richard  Wheatty ; 
and  he  says  he  was  his  barber ;  he  says  he  hath 
flbaved  the  prisoner  these  two  years,  and  some^ 
times  he  was  afraid  to  shave  him,  he  would  be 
iwearing  all  the  time ;  and  once  be  said  to  the 
witness.  Damn  you,  cut  my  throat. 

The  next  is  John  Tydie :  he  says  he  is  a  very 
crazy  sort  of  a  fellow :  he  is  asked  what  he 
means  by  a  crazy  sort  of  a  fellow  ;  he  says  he 
had  several  foolish  expressions ;  he  hath  neard 
him  say  th<e  bolleroys  and  the  plagues  plagued 
him  so,  that  he  could  not  rest :  He  heard  him 
■ay  the  tame  as  to  the  hamper  of  wine  at  Swet- 
maa's  ;  therefore  1  will  not  repeat  it. 

The  next  witness,  Thomas  Ponlter,  says,  he 
always  took  him  to  be  out  of  his  mind  ;  once 
he  threatened  to  kill  him,  about  a  fortnight  be- 
fore this  accident  happened  to  him,  in  a  field 
where  he  was  working,  swearing  ^d  carsiog ; 


and  at  last  he  said.  Damn  Tom  Onslow,  and 
said  he  had  bewitched  him,  and  he  woald  go  t» 
the  king,  and  know  the  reasoo  why  my  k>rd 
Onslow  troubled  him  so. 

The  next  is  Mary  Morris:  she  says  she  al- 
ways thought  him  to  be  mad  by  his  mad  ac« 
tions ;  she  says  he  would  curse  and  swear ; 
and  that  the  Saturday  before  he  shot  my  IonI 
Onslow  he  came  to  their  house,  and  talked  sa, 
and  looked  so  wildly,  that  she  was  frightened : 
when  he  was  in  prison  she  carried  him  victuals, 
and  the  gaoler  bid  her  bring  no  bones,  nor 
knife,  for  they  were  afraid  he  would  do  himself 
a  mischief;  theu  he  attked  a  boy  that  was  with 
her,  whether  they  were  plagued  with  the  hol- 
lies and  bugs,  as  formerly  ? 

The  next  is  Stephen  Fachin :  he  says  they 
found  him  in  Loosley  lodge,  lying  only  upon 
the  wood,  in  a  morning,  about  two  years  since^ 
in  the  spring  of  the  year,  about  seven  o'clock  in 
the  morning. 

The  next  witness  is  Robert  Dandy ;  and  be 
says  he  always  thought  him  a  crazy  man,  sel- 
dom in  his  senses ;  he  says  he  hath  threatened 
to  beat  his  father. 

The  next  is  Mary  Swetman,  the  wife  ef 
—  Swetman,  where  he  lodged,  as  hath  beea 
observed,  for  a  matter  of  fifteen  months,  and 
at  that  time,  she  says,  she  thought  him  a  mad- 
man, not  in  his  riffht  senses.  Once  they  could 
not  prevail  upon  him  to  come  into  the  hoose^ 
because  he  had  said,  there  were  rogues  hid, 
and  he  did  lie  out  that  night.  She  gives  yoo 
the  same  story,  about  the  hamper  of  wine; 
and  that  the  prisoner  talked  to  her  husband, 
that  there  was  too  great  femiliarity  betweea 
her  and  my  lord  Onslow.  Sometimes  he 
would  pretend  to  read  in  the  Bible :  Once  be 
read  in  the  Bible  two  or  three  chapters  very 
well.  Another  time,  being  worse,  she  gave 
him  the  Bible,  and  asked  him  to  read  ;  he  pre- 
tended to  read,  but  repeated  most  strange 
stuff  as  ever  was  in  the  world :  he  then  talked 
of  my  lord  Onslow's  plaguing  him.  She  tells 
you,  that  be  did  not  lie  at  home  thai  night  be- 
fore this  accident  happened,  but  was  home 
soon  in  the  morning ;  and  he  went  out,  and 
came  back  again,  and  then  the  boy  told  him, 
that  Mr.  Waite  wanted  to  have  his  rabbits 
killed,  and  the  boy  and  he  was  to  ^  halves, 
and  the  mother  did  lend  him  a  shilling  to  bnjr 
powder  and  shot  for  that  purpose.  Now  it 
seems,  the  place  where  Mr.  Waite's  conies 
are,  is  near  the  place  where  this  accident  hap- 
pened, so  that  they  would  have  you  think, 
that  this  powder  and  shot,  which  be  bought, 
was  to  kill  these  rabbits,  and  that  he  was  go* 
ing  that  way  in  order  to  it.  You  will  re- 
member what  was  proved  to  you  about  the  shot, 
that  it  was  not  the  usual  shot  that  be  bought, 
but  a  bigger  sort.  He  went  up  the  lane, 
the  witness  tells  you,  towards  the  place  where 
Waite's  conies  were:  soon  after  that,  she 
heard  a  ^n  go  off,  and  she  thought  he  bad 
been  killing  some  of  the  rabbits;  but  sooa 
after,  she  saw  several  horses,  and  nobody  upon 
them^  and  some  gentlemeD)  and  they  came  and 
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Mked  bar  i^r  iarpe  water  and  brandy,  to  re« 
lieve  my  lord  Onslow  under  his  miawrtuiie  $ 
and  U^en  abe  came  to  bear,  ibat  tbe  goo  tbat 
went  ofT,  instead  of  killing  rabbits,  went  off 
against  my  lord  On«;low.  »be  says,  slie  hath 
heard  bim  say*  be  woald  kill  my  k>rd  Oaslow : 
the  says,  be  bath  sometimes  threatened  to  kill 
ber,  but  yet  did  not  do  her  any  barm.  They 
Ibiok  this  evidence  so  ?ery  material,  that  they 
bave  produced  two  witnesses,  tbat  tell  you, 
that  they  beard  ibis  Mary  Swetman  say  ibe 
fery  same  things  to  them,  as  abe  hath  ^»w 
given  in  evidence. 

Tlie  next  is  Mr.  Copeland:  be  says,  he  was 
with  the  prisoner  in  the  Marshalsea,  and  then 
he  asked  him,  What  induced  him  to  do  sq  hor- 
rid a  fact?  He  said.  My  lord  Onslow  had 
bewitched  him :  he  asked  him,  If  any  body  bad 
put  him  upon  it  ?  At  first  be  beaitaied,  hot 
afterwards  he  said,  Nobody.  He  waa  veryooor 
fused,  and  he  thought  him  mad. 

Tbe  next  is  Mr.  Darby  ;  he  said*  be  oHen 
examined  him,  could  get  no  apswer  from  bim, 
but  said.  My  lord  QwAow  had  bewitched  bim, 
and  was  a  trouble  to  him.  This  is  the  evi- 
denee  on  behalf  of  tbe  prisoner,  to  show  that 
Ibe  prisoner  is  mad,  and  what  he  did,  as  such, 
is  no  crime;  and  therefore  no  great  weight 
oiiffht  to  be  laid  upon  it. 

Bnt  by  way  of  reply,  they  bare  read  papery 
trader  bis  own  band.  Mi^  Barwell  8mitb,  be 
was  with  him,  and  he  bath  proved  them  to  be 
hif  hand.  One  paper  is  the  state  of  his  case, 
and  tbe  witness  writ  it;  but  he  took  it  from  bis 
own  mouth,  which  is  th^  same  as  if  be  bad 
writ  it  himself,  and  tbe  prisoner  signed  it  It 
happened  to  be  blotted ;  this  is  men^tfed  to 
abow  bis  sense,  and  tjiat  he  was  a  man  of  dis- 
tiiioti0n  ;  a«^s  he.  You  have  blotted  iti  it  can't 
be  read,  it  most  be  writ  over  again :  the  wit- 
neas  told  him.  No,  it  would  do ;  Well,  if  it  he  so, 
I  will  be  satisfied ;  and  he  desired  the  witness 
to  pray  my  lord  Oaslow,  that  bis  irinns  might 
be  taken  off,  for  they  were  very  grievous  to 
him.  Tha  next  paper  is  (here  are  three)  a  let- 
ter irrit  with  bis  own  band ;  and  here  is  ano- 
ther letter  writ  with  his  own  hand :  both  sides 
agree*  that  tbe  jury  misht  have  the  papers  to 
peruse.  In  this  paper,  be  says.  He  was  excited 
lo  tb«  by  ■  ■  and  tbe  reaeatiBent  he  exr 
pressed  to  my  lord  Onslow,  proceeded  fif^m 
Several  persona  piersuAding  bim,  that  my  tord 
Onslow  was  the  occasion  of  all  hia  troubles, 
and  several  peraons  came  here,  and  took  the 
advantage  of  it,  and  told  bim,  that  be  was  t^e 
occasion  of'all  bis  trooblea :  this  be  gifes  jou 
as  the  occaaion  of  bis  fpraat  rcsentmeiU  agamat 
my  lord  Onalow :  this  is  as  rational  an  aooeuat 
as  any  mortal  man  can  giro.  Then  tbefe  is 
this  letter,  there  be  writes  tot  mv  lord  Ooslaw ; 
it  is  directed.  To  the  reverend  lord  Onslaw; 
but  in  tbe  letter  it  is.  Please  your  honour  |o 
take  into  your  consideration,  Sio,  and  tbe  other 
letter  is  much  to  the  same  porposa :  these  yaa 
will  liave  along  with  you. 

Then  you  have  Mi.  €<M,  and  ha  want  ta  bim 
the  dajt  tiM  fact  w»a  aaiMiMftMl  ai  Ibiiltiiiie 


I  ha  would  say  nothing  ta  bim :  the  nest  day  be 
went  agaip,  and  then  be  said,  My  lord  Oulaw 
was  the  occasion  of  all  his  troubles.  The  third 
dav  he  went,  and  asked  bim,  If  he  iqtended  to 
kill  my  lord  Onslow  f  and  he  aaid,  Yes,  to  b^ 
sure  P  Where  did  yo9  intend  to  bit  bim  f  Sa}[8 
he,  When  I  shoot  at  a  rabbit,  I  always  aim  at  his 
head.  He  went  to  bim  again,  when  he  was  ia 
tl)e  Marshalsea ;  and  be  was  very  ill ;  and  b^ 
asked  for  some  white-wine  for  him,  but  he 
said,  Tbe  wbite- wine  was  too  sharp  for  his  sto* 
m^h :  and  then  be  called  for  some  sack,  whidb 
be  bad;  and  he  held  down  his  bead,  ao4 
seemed  in  a  bad  condition :  that  be  pressed  bim 
tfi  know  who  set  him  on  work ;  and  he  said.  If 
my  lord  will  come  here  himself,  let  him ;  bot 
let  bim  not  send  any  more  of  his  fools  aM 
me.  This  gentleman  says,  be  waa  his  school* 
fellow :  he  was  just  of  the  same  nature  then ;  a 
rugged,  dogged,  bumoursome  fellow,  hardly 
cam  to  talk  or  8|)eak  to  any  body ;  be  ii  jiut 
tbe  same  now,  though  be  hath  had  no  courer* 
sation  vnth  bim  since;  bot  about  two  yean 
ago,  be  aaw  bim,  and  he  had  a  fish  in  his  haod 
to  sell,  and  he  asked  to  buy  it,  and  offered  bim 
sixpence  for  it ;  No,  si^s  he,  it  is  honestly  worth 
a  soilling,  and  a  sbillmg  I  will  have.  This  if 
mentioned,  to  shew  tbat  he  was  a  man  very 
sensible,  made  a  very  sensible  answer:  i^ 
man  could  make  a  properer  answer  than  tbif 
man  did. 

Tliis  is  tbe  evidence  on  both  sides.  Now  ( 
have  laid  it  before  you ;  and  you  must  consider 
of  it :  and  the  shooting  my  lord  Onslow,  vhich 
is  the  fact  for  which  this  prisoner  is  indicted,  if 
proved  beyond  all  manner  of  cootradictioo ; 
out  whether  this  shooting  was  .malicious,  tb^ 
depends  upon  the  sanity  of  tbe  man.  That  ha 
ahot,  and  tbat  wilfully  [i^  proved]  :  but  whe^ 
ther  maliciously,  that  is  the  thing :  tbat  is  th^ 
question  ;  whether  this  man  bath  the  use  of 
bis  reason  and  seqse  ?  If  be  was  under  the  visi^ 
tation  of  God,  and  could  pot  distinguish  ^^ 
tween  gpod  and  evil,  and  did  not  know  what  be 
did,  tbqugh  be  committed  the  greatest  o^ence, 
yet  he  could  not  be  guilty  of  any  offence  agaiost 
ai^  biW  whatsoever  :  for  guilt  arises  irom  tbf 
mmd,  and  the  wicked  will  and  inteation  of  thff 
man.  If  a  man  be  deprived  of  bis  Tea^»  *<» 
oonsequently  of  bis  intention^  be  cannot  be 
guilty  ;  ana  if  ibat  be  tbe  caae,  though  be  bMl 
actually  killed  my  lord  Onslow^  be  is  exfOuM 
from  punishment ;  punishment  is  intended  fiv 
example,  and  to  d^ter  other  persons  ff09 
wicked  demgns  ;  but  the  punisbpunt  of  a  |i)ad- 
man,  ^  pfrson  that  bath  no  design,  can  km 
no  examide.  This  is  on  oqe  side.  Qa  tbe 
other  fidei  Wf  must  be  very  cautiom ;  jt  is  not 
every  fran^C  and  idle  bqmour  of  a  BMUlt  ^ 
will  exempt  bim  from  justice,  and  tbo  Fuusb^ 
mentof  4^law.  Wbfna  man  iagnOtyof  » 
great  offence,  it  must  be  Terv  plain  and  des^ 
before  a  man  is  allowed  such  an  exompttpo ; 
therefm  it  is  not  every  kind  of  franhc  ha- 
mour  or  some^binff  una^yxmntahio  in  a  maM 
9|s^o^9,  ^at,  ppintfhim  out  to  he  aqpb  H  n^ 

im^aiii^  ^  bcf  ^?empta4  ftow pwi^i W<1>> * 

I 
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it  mast  be  a  man  thai  is  totally  deprived  of  hit 
understaoding^  and  memory,  aod  doth  qo| 
know  what  be  ia  doiDff,no  more  than  an  in  Ant, 
than  a  brute,  or  a  wiliTbeast,  such  a  one  is  never 
the  object  of  punishment ;  therefore  I  must 
leave  it  to  your  consideration,  whether  the  con- 
dition this  man  vi^as  in,  as  it  is  represent^  t6 
you  on  one  side,  or  the  other,  doth  shew  a  man, 
who  knew  what  he  was  doiuff,  and  was  able  to 
distinguish  whether  he  was  doinff  good  or  evil, 
and  understood  what  he  did :  and  it  in  to  be  ob- 
served, they  admit  he  was  a  Innatio,  and  not 
an  ideot.  A  roan  that  is  an  ideot,  that  is  bom 
so,  never  recovers,  but  a  lunatie  may,  and  hath 
his  intervals ;  and  they  admit  he  was  a  lunatic. 
You  are  to  consider  what  he  was  at  this  day, 
when  he  committed  this  fact.  There  you  have 
a  great  many  circumstaQces  about  the  buying 
the  powder  and  the  shot;  his  going  backwaiS 
and  forward  :  and  if  you  believe  he  was  sensi- 
He,  and  had  the  use  of  his  re^istfn,  and  under- 
stood what  he  did,  then  be  is  not  withtn  the  ex- 
emptiona  of  the  law,  but  b  assulgect  to  pnnish- 
ment  as  any  other  person.*  6entl«Ben,  I 
must  leave  it  to  you. 

*  What  kinds  and  des(rees  of  privation  or 
^crveriion  of  itederstanding  should  exempt  a 
man  from  liability  to  legal  punishment  are 
plications  of  some  nicety.  They  were  consi- 
dered in  the  case  of  lord  Ferrers,  a.  d.  1760. 
^ee  itt  particnhir  the  very  able  speech  of  Mr. 
Vorike)  and  were  admirably  investi^ted  aod 
JNoatrated  by  the  present  lord  Erskme,  in  his 
defence  of  Hadfield,  A.  d.  1800.  See,  too,  the 
Case  of  Bellingham  at  the  Old  Bailey  in  this 
present  month  of  May,  1819.  It  is  very  weH 
known  that  a  man  afflicted  by  a  high  degree  of 
perversion,  nay  of  privation,  of  understanding, 
aaay  yet  be  capable  of  associating,  and  may  ao- 
toally  assucisto,  in  his  milid,  the  Meaa  of  of^ 
ISence  and  punishment,  so  that  this  asaodation 
aball  have  a  powerful  influence  upon  his  con- 
duct. Thus  in  the  placea,  where  such  pitiable 
patients  are  received,  for  the  purposes  of  core  or 
of  safe  oastody,  severities  are  exerdsed  upon 


Then  the  Jury  withdrew  to  consider  of  their 
rerdict,  and  in  a  short  time  returned  again. 

CL  of  the  Arr.  Gentlemen,  answer  to  your 


Foreman.  Here.    And  so  the  rest. 

CL  qftkeArr.  Gentlemen,  are  you  all  ag^reed 
OD  your  verdict  ? — Jury,  Yes. 

C/.  oftkt  ArK  Who  shall  aay  for  yon  7 

Jury.  Our  Foreman. 

CI.  of  tht  Art,  Edward  Arnold,  hold  up  thv 
hand.  (Which  he  did.)  Look  upon  the  pn* 
soner.  How  say  vou,  ts  Edward  Arnold  Guilty 
of  the  felony  whereof  he  stands  indicted,  o^ 
Not  Guilty  ^— Foreman.  Guilty. 

CL  qftne  Art,  What  goods  or  chattels,  lands 
or  tenements  ? 

foreman.  None,  to  our  knowledge. 

CL  ef  the  Arr.  Then  hearken  to  your  ver* 
diet,  aa  dm  Conrt  hath  recorded  it.  You  siy 
Edwafd  Arnold  is  Guihy  of  the  felony  whereof 
he  stands  indicted ;  and  that  he  had  not  ady 
|[oods  or  chattels^  lands  or  tenements  ^t  thn 
tnne  of  the  felony  committed,  nor  at  any  tinm 
since,  to  your  knowledge ;  and  so  you  say  aU* 

Whereupon,  he  received  sentence  of  death  ; 
but  at  the  mtercessioo  of  the  right  honourable 
the  lord  Onslow,  his  execution  was  respited ; 
and  he  contintuid  a  prisoner  in  the  new  i^raol, 
Snothwark,  upwards  of  thirty  years,  and  thera 

died. 

-  -  ■  J 

them  in  the  way  of  punishment,  and  are  found 
to  operate  (not  uniformly,  nor  indeed  coniitantly  ; 
neither  does  the  dread  of  puoiiihment  operate 
uniformly  or  constantly  upon  tliait  part  ot  man* 
kind,  which  is  suffered  to  be  at  large)  in  pre- 
venting a  repetition  of  offence  bv  the  sufferers, 
and  the  commission  of  offence  by  others,  who 
have  been  witnesses  of  those  sufferini|^s.  Thera 
are  in  the  case  of  the  Attorney  General  v.  Parn- 
ther  some  good  observations  of  lord  Thiirlow 
on  the  operation  of  mental  derangement  to 
iocapadtate  a  party  from  doing  acts  bhiding  on 
himself  and  others. 
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466.  The  Trial  of  Thomas  Earl  of  Macclesfield,*  Lord  High  Chan- 
cellor  of  Great  Britain,  before  the  House  of  Lords,  for  High 
Crimes  and  Misdemeanors  in  the  Execution  of  his  Office : 
10  George  I.  A.  D.  17S5.  / 


The  FnwT  Day.— Moy  6. 

About  eleven  of  the  clock,  the  Lords  beings 
seated  in  their  House,  the  Managers  for  the 
House  of  Commons  being  in  the  conveniencies 
made  for  them  at  their  lordships*  bar,  Thomas 
earl  of  Macclesfield,  havinp;  a  stool  placed  for 
him  within  the  bar,  and  his  counsel,  viz.  Mr. 
Serjeant  Probyn,^  Doctor  Sayer,  Mr.  lin- 
fpard,  common  serjeant  of  the  city  of  London, 
Mr.  Robins,  and  Mr.  Strange^  standing  near 
him  at  the  bar,  the  ser}6ant  at  arms  made  pro« 
^lamation  as  follows : 

Sen.  at  Arms,  Oyez !  Oar  sovereign  lord 
the  ung  strictly  charges  and  commands  all 
manner  of  persons  to  keep  silence,  upon  pain 
of  imprisonment. 

Then  the  serjeant  at  arms  again  made  pro- 
clamation as  follows : 

Serj,  at  Amu.  Oyez !  Whereas  a  charge  of 
Hiffh  Crimes  and  Misdemeanors  has  been  ex- 
hibited by  the  House  of  Commons  in  the  name 
of  themselves,  and  of  all  the  Commons  of  Great 
Britain,  against  Thomas  earl  of  Macclesfield  ; 
all  persons  concerned  are  to  take  notice,  that 
he  now  stands  upon  his  trial,  and  they  may 
come  forth  in  order  to  make  good  the  said 

charge. 

•  .  ■    _  —  ■ 

*  Lord  Macclesfield  had  in  1710  succeeded 
Holt  as  Chief  Justice  of  the  Queen's- bench, 
irom  which  he  was  removed  to  the  office  of 
Lord  Chancellor  ip  1718.  He  was  one  of  the 
managers  in  the  Trial  of  Sacheverell,  as  to 
which,  see  vol.  15,  p.  1.  Swifl  in  hi&  virulent 
part^  pamphlet,  '*  The  Public  Spirit  of  the 
Wbigs,"  &c.  imputed  to  lord  Macclesfield^  upon 
what  foundation  I  know  not,  and  probably 
Swift  cared  not,  that  he  had  often  drunk  the 
abdicated  king's  health  upon  his  knees.  After 
Swift's  own  conduct  it  required  his  shameless. 
ness  to  apply  a  charge  of  political  tergiversation 
to  the  reflection  that  **  transition  is  natural  and 
frequent" 

As  to  statesmen  who,  having  been  active  in 
the  impeachment  of  others,  were  themselves  af- 
terwards impeached,  see  a  Note  at  the  end  of 
Gregg's  Case,  vol.  14,  pp.  1S94,  1395,  1396, 
and  the  duke  of  Wharton's  speech  in  Atter- 
bury's  Case,  p.  691,  of  this  volume. 

For  other  proceedings  relative  to  thia  Case 
which  were  had  in  parliament,  see  the  Eighth 
Volume  of  the  New  Parliamentary  History. 

t  In  1726  a  Justice  of  B.  R. ;  in  1740  Chief 
Baron  of  Exchequer. 

X  In  1736  Solicitor  General;  in  1750  Master 
of  the  Rolls. 


Then  the  clerk-assistant,  by  direction  of  tbe 
Lord  Chief  Justice  Kins;,  Speaker  of  the  House 
of  Lords,  read  the  Articles  of  Impeachroent,  the 
earl  of  Macclesfield's  Answer,  and  the  Replica- 
tion of  the  House  of  Commons,  as  follows: 

ARTICLES 

Exhibited  by  the  Knights^  CitizenSi 
AND  Burgesses  in  Parliament  as- 
sembled, IN  the  name  of  tbem* 
selves,  and  of  all  the  commons  of 
Great  Britain,  against  Thomas 
£ael  of  Macclesfield  in  Main- 
tenance   OF   their    Impeachment 

against   him   FOR  HiGH  CftlMES   AND 

Misdemeanors. 

Whereas  the  office  of  Lord  Chancellor  of 
Great  Britain  is  an  office  of  the  highest  dig- 
nity and  trust,  upon  the  impartial  and  uncor- 
rupt  execution  whereof  the  honour  of  the 
crown,  and  the  welfare  of  the  subjects  of  this 
kingdom  greatly  depend :  And  whereas  Thomas 
earl  of  Macclesfield,  in  or  about  the  month  of 
May,  in  the  year  of  our  Lord  1718,  by  the 
great  gfrace  and  favour  of  his  most  excellent 
majesty,  was  constituted  and  appointed  Lord 
Chancellor  of  Great  Britain,  and  did  tliereapon 
take  the  usual  oath  for  the  due  execution  of  that 
high  office ;  whereby  he  did  swear  well  and 
truly  to  serve  our  sovereign  lord  the  king,  and 
his  people,  poof  and  rich,  after  the  laws  and 
usages  of  this  realm,  and  such  other  oaths 
as  nave  been  accustomed  $  and  the  said  Earl 
continued  in  this  great  office  until  about 
the  month  of  January,  in  the  year  of  our 
Lord,  1734,  and  in  right  thereof  was  entrusted 
with  the  nomination  and  admission  to  tbe  of- 
fices of  Masters  of  the  Court  of  Chancery, 
which  Masters  of  the  said  Court  are  ofiicers  of 
great  trust  sworn  to  serve  the  kin^  and  his  peo- 
ple, and  associated  to  the  Lord  Chancellor  for 
his  assistance  in  the  due  administration  and 
execution  of  justice  in  the  said  Court:  and 
whereas  his  majesty,  upon  the  said  Earl's  lieipjf 
appointed  to  the  office  of  Lord  Chancellor,  did, 
of  his  grace  and  bounty,  bestow  upon  the  said 
Earl  the  sum  of  14,000/.  or  some  other  great 
sum,  and  did  likewise  grant  unto  George  Par- 
ker, esq.  now  commonly  called  lord  Parker, 
eldest  son  and  heir  apparent  of  the  said  Earl,  a 
yearly  pension  of  1,200/.  payable  out  of  his 
majesty's  receipt  of  the  Exchequer,  dnnogtbe 
joint  lives  of  his  majesty  and  the  said  lord 
Parker,  determinable  upon  his  majesty's  mak- 
ing a  grant  to  the  said  lord  Parker,  in  posses- 
sion of  the  office  of  one  of  the  tellers  of  his  ma* 
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JMty's  Exeheqoer,  for  the  term  of  bis  natural 
Jil«,  which  office  being  of  the  yearly  valne  of 
1,500/.  or  upwards,  has  been  since  granted 
h^  his  majesty  onto  the  said  lord  Parker  for 
his  life,  who  in  or  about  the  month  of  Jaly,  in 
the  year  of  our  Lord  17 19,  was  duly  admitted 
to,  and  doth  still  enjoy  the  same;  and  the  said 
Barl  daring  the  time  of  his  continuing  Lord 
Chancellor  of  Great  Britain,  did  not  only  enjoy 
4he  usual  salary,  fees,  and  profits  belonging  to 
his  ofBce,  of  a  very  great  annual  value,  but  also 
did  continue  to  receive  an  annual  pension  of 
l,l200i.  which  his  majesty  in  or  about  the 
month  of  June,  in  the  year  of  our  Lord  1716, 
liad  granted  to  him  and  his  assigns,  <luring  his 
majesty's  life ;  and  did  likewise  receive  from 
the  crown  a  further  annual  allowance  of  4,000/. 
and  many  other  advantages:  yet  the  said 
Thomas  earl  of  Maccleslield,  not  being  sa- 
tisfied with  this  lar^e  and  ample  revenue,  nor 
regarding  the  obligation  of  bis  oath,  or  the 
duty  of  his  high  and  important  office,  but  euter- 
taining  wicked  and  corrupt  designs  and  views, 
to  raise  and  procure  to  himself  excessive  and 
exorbitant  ^ain  and  profit,  by  divers  unjust 
mnd  oppressive  practices  aod  methods  herein 
al'ter- mentioned,  whilst  he  continued  in  the  said 
office  of  Lord  Chaucellor,  did  illegally,  cor- 
ruptly, and  extorsively  take  and  receive  to  his 
own  private  use  the  tollowing,  or  some  otiier 
great  suras  of  money.* 

Article  I. 

That  Richard  Godfrey, ' esq.  having  con* 
tmeted  with  sir  Thomas  Gery,  one  of  the 
Masters  of  the  Court  of  Chancery,  lor  the 

Surchase  and  sdrrender  of  his  office,  f  at 
le  pric4of  5,000/.  or  some  other  great  sum 
#ft'  ViOiii^ ;  the  said  Thomas  earl  of  Maccles- 
liUt  he  continued  Lord  Chancellor  of 
Britain,  and  before  the  admission  of  the 
Iticbard  Godfrey  into  the  office  of  one  of 
the  Masters  of  the  Court  of  Chancery,  did, 
by  colour  of  his  office  of  Lord  Chancellor,  ille- 
gidly,  corruptly,  and  extorsively  insist  upon, 
take  and  receive  of  and  from  the  said  Richard 
Godfrey  the  sum  of  040/.  or  some  other  sum  of 
mQuey,  for  the  admitting  him  into  such  office 
of  a  Master  of  the  Court  of  Chancery,  and  to 
the  intent  that  the  said  Richard  Godfrey  should 
bave,  exercise  and  enjoy  the  same,  which  said 

*  Concerning  the  sale  of  Offices,  see  Pari. 
Debates,  May  and  June,  1809. 

t  In  a  dewite  upon  the  Bill  *'  for  enabling 
the  Lords  Commissioners  of  the  Great  Seal,  to 
execute  the  ofiice  of  Lord  Chancellor  or  Lord 
Keeper,"  (stat.  f  William  and  Mary,  c.  21,)  a 
clause  was  proposed  to  prohibit  the  sale  of  the 
places  of  Masters  of  Chancery,  but  it  was  re- 
jected.   See  Lords'  Journal,  March  S5, 1689. 

Collins  explains  a  passage  in  Ambrose  Phil- 
lips's Ode  on  the  death  of  lord  Cowper,  by 
stating  that  he  was  the  first  Chancellor ''who 
xefos^  the  New-year*s- gifts,  which  the  coun- 
sel bad  till  his  time  presentftd.  to  that  high 
officer.  «  . 

VOL,XVL 


office  touches  and  concerns  the  administratiou 
and  execution  of  justice  in  the  said  Court ;  and 
the  said  Thomas  earl  of  Macclesfield,  l>eing 
Lord  Chancellor,  in  pursuance  and  execution  of 
the  said  wicked  and  corrupt  bargain,  or  in  pur- 
suance of  some  other  bargain  or  agreement  of 
the  same  infamous  and  corrupt  nature,  did  ad- 
mit and  swear  the  said  Richard  Godfrey  into 
the  office  of  one  of  the  Masters  of  the  said 
Cour^of  Chancery,  upon  the  surrender  of  the 
said  sir  Thomas  Gery,  in  breach  and  violation 
of  his  oath  as  Lord  Chancellor,  and  of  the  great 
trust  in  him  reposed,  contrary  to  the  doty  of 
his  office,  and  against  the  good  and  wholesomo 
laws  and  statutes  of  this  realm. 

Article  IL 

That  the  office  of  one  of  the  Masters  of  tho 
said  Court  of  Chancery  becoming  vacant  by 
the  death  of  Samuel  Browning,  esq.  one  of  the 
lato '  Masters  of  the  said  Court ;  the  said 
Thomas  earl  of  Macclesfield,  whilst  he  con- 
tinued Lord  Chancellor  of  Great  Britain,  and 
before  the  admission  of  James  Lightboun,  esq. 
into  the  said  office  of  one  of  the  Masters  of  the 
Court  of  Chancery,  did,  by  colour  of  his  office 
of  Lord  Chancellor,  illegally,  corruptly,  and 
extotsively  insist  upon,  tiuce  and  receive  of  and 
from  the  said  James  Lightboun  the  sum  of 
6,000/.  or  some  other  great  sum  of  money,  in 
consideration  of,  and  mr  the  admitting  him 
into  such  office,  and  to  the  intent  that  the  said 
James  Lightboim  should  have,  exercise  and 
enjoy  the  same,  which  said  office  touches  and 
concerns  the  administration  and  execution  of 
justice  in  the  said  Court ;  and  the  said  Thomas 
earl  of  Macclesfield,  being  Lord  Chancellor,  in 
pursuance  and  execution  of  the  said  wicked  ami 
corrupt  bargain,  or  in  pursuance  of  some  other 
bargain  or  ^agreement  of  the  same  infamous 
and  corrupt  nature,  did  admit  and  swear  the 
said  James  LightbounTnto  the  office  of  one  of 
the  Masters  of  the  said  Court  of  Chancery,  in 
,  breach  and  violation  of  his  oath  as  Lord  Chan- 
cellor, and  of  the  great  trust  in  him  reposed, 
contrary  to  the  duty  of  his  office,  and  against 
the  good  and  wholesome  laws  and  statutes  of 
this  realm. 

Article  IH. 

That  John  Borret,  esq.  haring  contracted 
with  John  Meller,  esq.  one  of  the  Masters  of  the 
Court  of  Chancery,  for  the  purchase  and  sur- 
render of  his  said  bffice,  at  the  price  of  9>000/., 
or  some  other  ffreat  sum  of  money ;  the  said 
Thomas  earl  of  Macclesfield,  whilst  be  con* 
tinued  Lord  Chancellor  of  Great  Britain,  and 
before  the  admission  of  the  said  John  Borret, 
into  the  office  of  one  of  the  Masters  of  the 
Court  of  Chancery,  did,  by  'colour  of  his  of« 
fice  of  Lord  Chancellor,  illegally,  corruptly, 
and  extorsively  insist  upon,  take  and  receive 
of  and  from  the  said  John  Borret  the  sum  of 
1,575/.,  or  some  other  sum  of  money,  for  the 
admitting  hira  into  such  office  of  a  Master  of 
the  said  Court  of  Chancery,  and  to  the  intent 
that  the  said  John  Borret  ahoold  have>  exer- 

SD 
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did  ivceire  from  Ibe  said  peraons  for  their  re-  f 
Upectire  admissions  into  sach  offices,  and  be- 
fore they  were  admitted  thereunto,  and  in  order 
that  the  said  persons  should  bate,  exercise  and 
enjoy  the  same,  in  great  breach  of  the  trust  in 
bira  reposed,  and  of  his  oath  as  Lord  Chancel- 
lor, contrary  to  the  duty  of  his  office,  and 
against  the  Uwb  and  statutes  of  this  realm. 

Article  Xf. 

That  the  siud  Thomas  earl  of  Iklaeclesfidd, 
whilst  he  continued  in  the  office  of  Lord  Chan- 
cellor  of  Great  Britain,  in  order  to  adtanceand 
increase  the  illegal  and  corrupt  gain  arising  to 
himself  from  the  sale  and  disposal  of  the  offices 
of  Masters  of  the  Court  of  Cnancery,  in  viola- 
tion of  the  great  trust  reposed  in  him  for  the 
care  and  protection  of  the  suitors  of  the  said 
Court,  whose  money  and  effects  were,  by  orders 
of  the  said  Court,  lodged  in  the  hands  of  the 
Masters  of  the  said  Court  of  Chaneery,  did  ad- ' 
niit  several  persons  to  the  said  offices  of  Mas- 
ters of  the  said  Court  of  Chancery,  who,  at  the 
time  of  such  their  admissions,  were  of  small 
substance  and  ability,  very  unfit  to  be  trusted 
with  the  great  sums  of  money  and  other  effects 
of  the  suitors  of  the  said  Court,  lodged  in  their 
hands  by  the  orders  of  the  said-  Court ;  and  did 
publicly,  in  open  ooorty  when  he  sat  there  as 
Lord  Chancellor,  wisely  represent  the  said  per- 
sons, so  by  him  admitted  to  the  offices  of  Mas- 
ters of  the  said  Court  of  Chancery,  as  persons 
of  great  fortunes,  and  in  every  respect  quali- 
$ed  for  the  trust  reposed  in  then,  to  the  mani- 
fest deceit  and  iojury  of  the  suitors  of  the  said 
Court. 

Abticle  Xf  t. 

» 

That  whilst  the  said  Thomas  earl  of  Mac- 
clesfield executed  the  said  office1>f  Lord  Chan- 
cellor, an  unjust  and  fraudulent  method  was 
practised  in  the  Court  of  Chaneery  upon  the  sale 
of  the  offices  of  Masters  of  the  said  Court,  and 
^pon  the  admissions  of  new  Masters,  that  the 
prices  or  sums4if  money  agreed  to  be  paid  for 
the.  purchase  of  the  said  offices,  and  for  the  ad  - 
missions  thereinto,  were  satisfied  and  paid  out 
of  the  moaies  and  effects  of  the  suitors  of  the 
Court  deposited  in  the  hands  of  the  respective 
Masters,  surrendering  theur  offices,  or  dying, 
either  by  way  of  retainer  of  the  purchase 
money  in  the  hands  of  the  Master  resigning,  or 
of  replacing  the  money  disbursed  for  such  pur> 
chase  or  admission  by  the  succeeding  Master, 
out  of  the  money  and  effects  of  the  suitors  com- 
ing into  bis  hands;  by  which  praetice  the 
price  and  value  givea  upon  the  safe  of  the  said 
offices,  and  admissions  thereinto,  durinffthe  time 
aforesaid,  were  greatly  advanced,  and  several 
persons  of  small  abilitv  aod  substance  were 
encouraged  to  contract  mr  the  said  offices,  upon 
m  prospeibt  of  tho  easy  method  of  paying  for 
the  purchaae  of  the  same,  by  means  whereof 
freat  deficiencies  haye  mourred  in  the  offices 
of  aeveral  Masters  of  the  said  Court,  admitted 
by  the  said  Thomas  iearl  of  Macclesfield,  which 
they  have  not  been  able  to  answer  and  make 


good ;  and  although  the  said  practice  was  no^ 
torious  aod  public,  and  the  said  Earl  was  well 
informed  thereof,  and  fully  acquainted  tbeie* 
with,  yet  the  said  Thomas  earl  of  Macclesfield, 
in  order  to  increase  his  own  unjust  and  corrupt 
profit  in  the  selling  the  8ai4  offices,  and  the 
admissions  thereto  (which  in  consequcoce  of 
thisjBvil  practice  was  raised  and  received  by 
him  out  of  the  efibcts  of  the  suitors,  for  wbon 
he  was  entrusted)  did  not  at  any  time,  whilst 
he  continued  in  bis  office  of  Lord  Obancdlor, 
/ose  or  take  any  measures  to  reform  the  nid 
abuse,  or  to  prevent  the  same,  either  by  cant- 
ing pir^^i*  schedules  to  be  taken  of  the  mDocy 
and  effects  of  the  suitors  delivered  over  sad 
tranaferred,  or  by  appmntin^  any  person,  io  fail 
behalf,  to  inspect  or  supervise  tne  transifen  or 
deliveries  thereof,  or  in  any  other  manner; 
but  on  the  contrary,  the  said  Thomas  eaii  ef 
Macclesfield,  unjustly,  corruptly,  and  donOntj 
to  the  doty  of  his  said  office  of  Lord  Chanoettor 
(tQ  whom  the  superintendency  of  the  said  Ms^ 
ters,  and  of  their  accounts  did  appertain)  did 
suffer  the  said  fraudulent  practice  to  proceed 
and  be  exercised  without  any  cootronl  or  check, 
whereby  great  embezxiements  have  been  nadl 
of  the  suitora'  money  and  effects,  to  their  great 
loss,  in  the  offices  of  several  of  the  Masters  of 
the  said  Court,  who  have  not  been  able  to  an- 
swer and  pay  their  respective  balances  owing 
upon  their  accounts,  in  breach  of  the  trust  re- 
posed in  him  tor  the  preservation  of  the  estalM 
and  effects  of  the  suitors,  to  the  dishonoar  aod 
discredit  of  the  said  Court,  and  to  the  grdS  in- 
jury and  defrauding  of  tiie  said  suitors,  m  a 
court  of  equity,  established  for  their  relief  and 
protection. 

"     ARTICLE^XflL 

*  That  Fleetwood  Dormer,  esq.  one  of  the 
Masters  of  the  Court  of  Chancery,  having  em- 
bezzled great  part  of  the  money  and  effccti 
belonging  to  the  suitors  of  the  said  Court,  with 
which  he  was  entrusted  by  the  said  Court,  sod 
disposed  of  the  same  ibr  his  own  private  advan- 
tage, by  means  whereof  there  became,  and  stiU 
continues  a  great  deficiency  in  that  office,  to 
the  amount  of  95,000/.,  or  some  other  great 
sum  ;  and  the  said  Fleetwood  Dormer,  bavioff 
absconded,  and  ibr  some  time  absented  bimselfi 
application  was  made  to  the  said  earl  of  Mio- 
ciesfield,  then  Lord  Chancellor  of  Great  Bri- 
tain,  to  seeure  the  person  of  the  said  Fleetwood 
Dormer,  and  to  take  proper  methods  Ibr  com* 
pelting  the  said  Fleetwood  Dormer  to  make 
satiataction  to  the  suitors  for  the  money  and 
effects  which  he  had  so  embezzled,  yet  the  ssid 
Eari,  from  an  apprehension  that  a  nubfie  dis- 
covery of  the  said  deficiency  might  lessen  the 
unjust  gain  he  proposed  to  make  to'  himself,  1^^ 
sellihg  and  disposing  of  the  said  oflices  of 
Masters  of  the  said  Court,  negleded  and  de- 
clined either  to  secure  the  person  of  tbew 
Fleetwood  Dormer,  and  his  estate  and  J^^^* 
or  to  make  a  proper  enquiry  into  the  said  den* 
ciency :  but,  on  the  contrary^  the  vdd  Eutf 
whilst  be  continned  Lord  Ohanoellor  of  Ott^ 
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Brittm,  did  endeavour,  b^r  many  indirect  prac- 
tices, to  conceal  from  the  suitors  of  the  Court 
the  true  state  and  condition  of  the  said  office, 
as  well  with  respect  to  the  effects  of  the  said 
Fleetwood  Dormer,  as  to  the  debt  due  from 
liim  to  the  suitors  of  the  Court ;  and  upon  mo- 
tion made  in  the  said  Court  of  Chancery  (after 
the  said  Earl  knew  that  the  said  Fleetwood 
Dormer  had  so  absconded)  on  behalf  of  some  of 
the  suitors  of  the  Court,  to  have  their  effects 
transferred  from  the  said  Fleetwood  Dormer  to 
WHBe  other  Master,  for  the  better  securing 
thereof,  the  said  earl  of  Macclesfield,  (in  order 
to  delude  the  suitors  of  the  said  Court  into  a 
belief'  that  their  effects  were  safe,  and  thereby 
to  prevent  a  public  enqoify)  then  sittiufr  u  Lord 
Cbaneellor  in  open  court,  did  ssy,  That  the 
•aid  parties  need  not  be  in  haste;  and  did  at 
the  same  time  falsely  and  deceitfully  declare, 
that  the  said  Fleetwood  Dormer  was  only  gone 
to  take  the  air  in  the  country,  and  that  he 
would  return  in  a  little  time,  a)id  all  would  be 
well,  or  to  that  effect. 

ArticlbXIV. 

That  the  said  Fleetwood  Dormer,  having^  to- 
wards satisfaction  of  the  suitors  of  the  i^aid 
Court,  assigned  to  Henry  Edwards,  esq.  (who 
suftceeded  him  in  his  office  of  Master  of  the 
•aid  Court  of  Chancery)  a  debt  hf  84,046/.  4«., 
or«ome  other  great  sum,  due  from  William 
Wilson,  a  banker,  to  the  said  Fleetwood  Dor- 
mer, to  the  intent  that  the  money  received  on 
account  thereof  should  be  applied  and  disposed 
of  as  the  said  Court  of  Chancery  should  order 
aod  direct,  the  said  Thomas  earl  of  Maccles- 
field, whilst  he  continued  Lord  Chancellor  of 
Great  Britain,  for  the  unlawful  purposes  afore- 
said, n  ithout  regard  to  the  interest  of  the  said 
suitors,  by  colour  of  his  office,  did  in  an  unwar- 
rantable, cUndestine,  and  unusual  manner,  au- 
thorize, direct,  and  establish  a  precarious  and 
trifling  composition  with  the  said  William  Wil- 
son, upon  the  terms  of  the  said  William  Wil-, 
son's  paying  the  sum  of  1,463/.  2*.  Id.,  and 
•flsigning  10,000/.,  part  of  a  debt  o(  22,060/. 
18s.  5i/.,  pretended  to  be  due  to  the  said  Wil- 
liam Wilson  from  Edward  Poulter,  or  to  that 
effect,  in  discbarge  of  the  said  debt ;  and  to  that 
end,  up6n  the  report  of  John  Hiccocks,  esq. 
then  one  of  the  Masters  of  the  said  Court, 
without  any  attendance  ordered  or  had  there- 
upon, and  without  notice  to  the  said  suitors,  did, 
by  a  prirate  order  not  made  in  open  court,  order 
the  iaid  Henry  Edwards  to  accept  of  the  said 
composition,  in  full  discharge  of  the  said  debt, 
which  said  Edward  Poulter  was  a  person  in- 
■olveot,  and  has  since  absconded  for  debt,  and 
none,  or  but  a  very  small  part  of  the  said 
10,000/.  has  been,  or  is  e? er  likely  to  be  re- 
ceived. 

Abticle-^V. 

That  the  said  Thomas  earl  of  Macclesfleld, 
whilst  he  continued  Lord  Chanoeltor  of  Great 
Britaii*,'to  cariy  on  his  corrupt  aod  unjust  por- 
po^ea,  Mid  to  ctoceal  the  defioiency  that  was  io 


the  office  of  the  said  Fleetwood  Dormef,did,  in 
or  about  the  month  of  February,  in  tlie  year  of 
our  LonI  1720,  order  the  several  Masters  of 
the  said  Court  of  Chancery  to  bring  in  their  ac* 
counts  of  the  cash,  effects,  and  securities  ia 
their  hands  belonging  to  the  suitors  of  the 
Court,  not  with  a  design  of  examiniuff  their  ac* 
counts,  or  securing  the  estate  and  eflecis  of  the 
suitors,  but  with  an  intent  to  terrify  the  said 
Masters,  and  thereby  oblige  them  to  contri- 
bute grant  sums  of  money  towards  answering 
the  demands  that  should  trom  time  to  time  be 
made  upon  the  said  office;  for  which  purpose 
he  the  said  Earl  did  at  several  times  represent, 
or  cause  to  be  represented  to  the  said  Alasters^ 
that  if  they  refused  so  to  do,  the  money  and 
effects  of  the  suitors  would  be  taken  out  of  their 
hands,  and  the  said  Masters  deprived  of  making 
any  profit  of  the  same  ;*  by  which  practices 
the  said  Earl,  being  then  Lord  Chancellor  of 
Great  Britain,  by  colour  of  his  authority,  did 
persuade  and  induce  nine  of  the  Masters  <^  the 
said  Court  of  Chancery,  to  pay  500/.  each  for 
the  purpoees  aforesaid,  several  of  whom  paid 
the  same  out  of  the  money  or  effects  of  the 
suitors  in  their  hands ;  but  after  such  pay- 
ments, the  said  Thomas  earl  of  Macclesfield 
did  not  oblige  the  said  Masters  to  deliver  ia 
their  accounts  in  pursuance  of  snch  his  said 
order. 

AancLE  XVI. 

That  Elizabeth  Chitty,  widow,  having  ob- 
tained an  order  of  the  Court  of  Chancery,  on 
or  about  the  17th  day  of  March,  in  the  10th 
year  of  bis  present  miye^ty's  reign,  made  by 
the  said  Thomas  earl  of  Macclesfield,  then 
Lord  Chancellor,  whereby  Henry  Edwarcte, 
esq.  one  of  the  Masters  of  the  said  Court  ef 
Chancery,  who  succeeded  Fleetwood  Dormer, 
esq.  in  the  said  office,  was  ordered  to  pay  her 
the  sum  of  1,000/.  part  of  the  sum  of  10,000/. 
or  other  great  sum  of  money,  formeriy  paid 
into  the  hands  of  the  said  Fleetwood  Dormer, 
as  a  Master  of  the  said  Court,  and  by  the  said 
order  mentioned  to  be  then  in  the  hands  of  the 
said  Henry  Edwards;  and  the  said  Henry 
Edwards  complaining  to  the  said  Earl,  that 
the  making  orders  upon  him  to  pay  money 
which  had  been  received  by  the  saia  Fleetwood 
Dormer,  was  a  very  great  hardship  upon  him 
the  said  Henry  Edwards,  in  regard  he  bad  not 
any  money  or  effects  in  his  hands  to  answer 
snch  demands ;  the  said  earl  of  Macclesfield^ 
being  then  Lord  Chancellor,  in  further  prose- 

*  As  to  the  practice  by  public  officers  of 
making  interest  of  money,  of  which  the  ens* 
tody  is  entrusted  to  them,  as  such  officers,  see 
the  statutes  22  Geo.  3,  c.  81, 33  Geo.  3,  c.  50, 
and  the  debates  which  took  place  during  their 
pnigresa  through  the  Houses  of  Parliament, 
the  Case  of  Lord  Melville,  a.  d.  1806,  and  the 
debate  in  the  House  of  Commons  on  June 
19th,  1812.  See,  too,  some  debates  which  oc- 
curred in  that  House  concerning  the  businesa 
of  MoMcs,  Powell  and  Bembridge,  a.  d.  1782k 
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eation  of  his  nnjast  and  CMirrupt  purpoiet,  did, 
by  colour  of  his  authority,  endeavour  to  pre- 
rail  with  the  Masters  of  the  said  Court  of 
Chancery,  to  raise  the  said  sum  of  1,000/.  out 
of  their  effects,  by  representing  to  them,  that 
a  discovery  of  the  deficiency  in  the  said  office 
mi^ht  occasion  a  parliamentary  or  public  en- 
quiry into  the  nature  and  condition  of  their 
offices,  and  hazard  the  forfeiture  of  the  same, 
by  reason  of  their  having  bought   the  said 
omces,  contrary  to  law,  wnich  the  said  Earl 
then  declared  would  affect  him,  but  themselves 
much  more,  or  to  that  effect ;  but  the  said 
Masters  refusing  to  raise  the  said  sum  of 
1,000/.  the  said  earl  of  Macclesfield  did  order 
his  secretary,  Peter  Cottingham,  esq.  to  pay 
the  said  1,000/. ;  who  in  pursuance  of  the  said 
Earl's  directions,  in  or  about  tha  month  of 
July,  1724,  did  pay  the  same  to  Ascan  Cbris- 
touher  Lochman,  for  the  use  of  the  said  Eli- 
jBabeth  Cbitty ;  and  the  said  earl  of  Maccles- 
field, upon  application  made  to  him  by  the 
said  Ascan  Christopher  Lochman  for  payment 
of  the  said  money,  did  acquaint  him,  that  he, 
the  said  Earl,  had  given  directions  to  his  secre- 
tary for  payment  of  that  sum ;  but  at  the 
same  ti^ne  declared  to  the  said  Ascan  Christo- 
pher Lochman,  that  he,  the  said  Earl,  believed 
ibis  would  be  the  last  payment  she  was  like  to 
receive  out  of  the  said  money  paid  into  the 
hands  of  the  said  Fleetwpod  Dormer,  for  the 
residue  thereof  was  in  great  danger  of  being 
lost,  by  reason  of  the  deficiency  in  the  effects 
of  the  said  Fleetwood  Dormer,  or  to  that  effect. 
Notwithstanding   all   which   proceedings,   in 
this  and  severalotber  Articles  mentioned,  upon 
a  motion  made  in  the  Court  of  Chancery  be- 
fore the  said  Thomas  earl  of  Macclesfield,  then 
Lord  Chancellor,  on  or  about  the  5th  day  of 
December  last,  in  a  cause  there  depending 
between  Jane  Harper,  plaintiff,  and  Thomas 
Case,  and  others,  defendants,  relating  to  the 
sums  of  S60/.  or  some  other  sum,  deposited  in 
the  hands  of  the  said  Fleetvrood  Dormer,  be- 
fore bis  absconding,  and  which  was  then  ap- 
prehended in  great  danger  of  being  lost,  the 
■aid  Thomas  earl  of  Macclesfield,  then  sitting 
in  court  as  Lord  Chancellor,  did  publicly, 
falselv,  and  deceitfully  declare,  that  he  had 
heard  there  was  a  deficiency  in  the  office  of 
the  said  Fleetwood  Dormer,  but  that  he,  the 
■aid  Earl,  knew  nothing  o^it,  only  as  public 
news,  or  to  that  effect;  and  thereupon  did 
order,  that  the  said  Henry  Edwards  should 
examine  in  what  manner  the  said  360/.  was 
deposited  with  the  said  Fleetwood   Dormer, 
And  whether  there  was  likely  to  be  a  loss  of 
any  money  deposited  with  the  said  Fleetwood 
Dormer. 

Article  XVIL 

That  notwithsUnding  the  said  earl  of  Mac- 
clesfield well  knew  that  there  was  a  very  great 
deficiency  and  loss  by  the  failure  of  the  said 
Fleetwood  Dormer,  and  that  the  said  Henry 
Edwards,  his  successor,  had  not  sufficient  in 
his  hands  to  pay  the  whole  moiiey  diw  to  the 


suitors  of  the  Court,  that  had  been  received 
by  the  said  Fleetwood  Dormer  on  their  ac- 
count ;  yet  the  said  earl  of  Macclesfield,  being 
Lord  Chancellor,  in  order  $o  carry  on  his  un- 
just designs  of  concealing  the  said  defidency, 
and  to  prevent  any  public  enquiry  that  mignt 
arise  from  the  just  complaints  of  the  suitors  of 
the  said  Court,  did,  from  time  to  time,  id  ma- 
nifest and  wilful  violation  of  the  trust  reposed 
in  him,  make  orders  on  the  said  Henry  Ed- 
wards for  payment  of  the  money  bdongmg  to 
several  particular  suitors,  which  hm  been 
lodged  m  the  hands  ci  the  said  Fleetwood 
Dormer;  in  obedience  to  which  orders  scverd 
sums  were  paid,  without  regard  to,  or  consi- 
deration of,  the  proportion  wnidi  the  rest  of 
the  sttitors  were  intitled  to  out  of  the  effects 
of  the  said  Fleetwood  Dormer,  whereby  numy 
of  the  said  suitors  lost  the  benefit  of  their  pro- 
portionable share,  to  which  in  justice  they  were 
entitled. 

akticls  xmi. 

That  the  said  Thomaa  earl  of  Macclesfield, 
notwithstanding  that  he  yery  well  knew,  and 
was  informed  that  the  Mastere  of  the  said 
Court  did,  or  that  it  was  in  their  power,  from 
time  to  time,  and  at  their  pleasure  to  dispose 
of  and  employ  the  money  and  effects  bdoog- 
ing  to  the  suitors  of  the  said  Court,  which 
were  entrusted  with  them  respectively ;  and 
more  particularly,  that  the  deficiency  appear- 
ing in  the  office  of  Fleetwood  Dormer,  esq. 
one  of  the  Masters  of  the  Court  of  Chancery, 
was  chiefly  occasioned  by  his,  the  said  Fleet- 
wood Dormer's  haying  taken  upon  himself 
nn^uly  to  dispose  of  and  employ  the  moeey 
and  effects  belonging  to  the  suitors  of  the  said 
Court,  which  were  entrusted  in  his  hands ;  and 
notwithstandiuff  that,  soon  after  the  said  Fleet- 
wood Dormer  oecame  insolvent,  it  was  repre- 
sented and  proposed  to  the  said  Thomas  earl 
of  Macclesfield,  then  Lord  Chancellor  of  Greal 
Britain,  in  order  to  prevent  for  the  future  any 
losses  that  might  happen  to  the  suitors  of  tbe 
said  Court,  mat  the  sereral  effects  and  se- 
curities belonging  to  the  suiters  should  bo 
placed  out  in  such  manner,  as  that  the  power 
of  disposing,  employing,  or  in  any  manner 
trading  with  the  same,  might  be  totally  taken 
away  mm  the  said  Masters,  for  tbe  effecting 
of  which  just  design,  a  particular  method  was 
laid  before  the  said  Earl ;  and  it  was  also  fm'-* 
ther  proposed,  that  the  said  Masters  should 

give  some  reasonable  security  to  answer  tbe 
alance  of  such  cash  as  should,  irom  tioie  to 
time,  be  in  their  hands;  and  notwithstanding 
the  said  Earl  was  credibly  informed,  that  tbe 
sufficiency  of  some  other  of  the  said  ^^f^ 
was  yery  much  suspected,  yet  tbe  ^^V^ 
mas  earl  of  Macclesfield,  whUst  he  was  Lm 
Chancellor  of  Great  Britain,  contrary  to  t&e 
duty  of  his  office,  and  thereby  pr»P<*;"^ 
make  unlawful  gain  to  himself  by  the  <1«^P^ 
and  sale  of  tbe  offices  of  Masters  of  tb^  ev^ 
Court  of  Chancery;  and  in  order  to  v^^ 
peraoBS  to  giye  Jum,  the  nid  Bail|  »  g*"^"^ 
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price  or  reward  for  their  being  admitted  to  the 
saroOy  did  not  require  or  demand  any  security 
whatsoever  to  be  given  by  any  oi  the  said 
Masters,  upon  their  being  admitted  to  tbeir 
offices,  or  at  any  other  time;  and  the  said  Earl 
with  the  same  corrupt  view  and  intention,  and 
to  keep  up  the  price  of  the  said  offices,  totally 
neg'lected  to  enquire  into  the  accounts  of  the 
said  Masters,  and  did  fraudulently,  unjustly, 
and  in  breach  of  the  trust  reposed  in  him,  per^ 
init  and  encourage  the  Masters  of  tlie  said 
Court,  to  employ  and  traffic  with  large  sums 
of  money  belongiog  to  the  suitors  of  the  said 
Court,  and  to  make  interest  thereof  for  their 
«wn  unjust  gain  and  profit;  and  the  said  Earl, 
after  such  proposal  made  to  him,  as  aforesaid, 
or  at  any  other  time,  during  his  continuance 
in  the  said  office,  did  not  take  any  care  that  the 
effects  of  the  said  suitors  should  be  placed  out 
in  such  manner,  as  to  prevent  the  Masters 
from  trafficing  therewith,  or  that  the  said 
Masters  should  give  such  security  as  was  pro- 
posed ;  by  means  whereof  great  deficiencies, 
to  the  amount  of  many  thousand  pounds, 
have  been,  through  such  default  of  tqe  said 
£arl,  occasioned  in  the  offices  of  several  other 
of  the  Masters,  to  the  great  loss  and  injury  of 
ihe  suitors  of  the  said  Court. 

Article  XIX« 

That  whereas  his  most  sacred  majesty,  out 
of  his  fatherly  goodness  to  his  people,  did,  in 
or  about  the  month  of  November  last,  direct 
on  enquiry  to  be  made  into  the  accounts  of  the 
Masters  of  the  said  Court  of  Chancery,  to  the 
intent  that  projier  methods  might  be  taken  for 
the  security  ot  the  suitors  of  the  aaid  Court ; 
the  said  Thomas  earl  of  Macclesfield,  being 
then  Lord  Chancellor  of  Great  Britain,  and 
one  of  his  majesty's  most  honourable  privy 
council,  in  order  to  obstruct  the  same,  and  to 
prevent  a  parliamentary  enquiry  into  the  state 
ood  condition  of  the  ofifoes  of  the  said  Masters, 
in  breach  of  the  several  great  trusts  reposed  in 
bim,  did  give  advice  and  encouragement  to 
the  said  Masters  to  assist  and  supply  each  other 
with  money  and  effects,  and  did  represent  to 
the  said  Masters,  that  it  would  be  for  their 
honour  and  service,  to  appear  able  and  suffi- 
cient, and  that,  if  they  made  a  bold  stand  nov^, 
it  might  prevent  a  pariiamentair  enquiry,  or 
to  that  effect;   and  did  persuaile  several  of 
them  to  make  false  representations  of  Uieir 
circnmstanGes  to  his  majesty,  by  adding  a  sub- 
oeription  to  their  respective  accounts  delivered 
to  tne  said  Earl^  to  Imb  laid  before  his  majesty, 
to  the  effect  following,  (viz.)    That  they  were 
able  to  answer  the  money  and  securities  m  their 
haods,  and  were  willing  to  pay  the  same  to 
•nob  persons  as  were  entitled  thereunto ;  al- 
thoogti  the  said  Earl  knew,  or  had  good  reason 
to  beliieve,  that  several  of  ibe  Masters  were 
Hot  then  able  to  answer  the  balance  of  their 
Aeeoonts,  nor  are  they  yet  able  to  satisfy  or 
make  good  the  same;  and  when  the  said 
Masters  were  afterwards  required  to  produce 
tbooaab  and  effeeti  of  tbeir  suitors  lu  ttieir 


hands,  some  of  the  said  Masters,  acccTding  to 
such  advice  and  encouragement  given  by  tho 
said  Earl,  did  supply  others  of  them  with  cash 
and  effects,  to  jmake  a  false  shew  and  appear- 
ance of  their  ability  and  readiness  to  ansvifiv 
the  balance  of  their  accounts. 

Articli  XX. 

That  the  sadd  Thomas  earl  of  llacclesfi^eld, 
whilst  he  continued  ill  the  office  of  Lord  Chan* 
oellor  of  Great  Britain,  in  breach  of  the  trust 
reposed  in  bim,  and  contrary  to  the  duty  of 
his  office,  did,  at  several  times,  borrow  and 
receive  of  some  of  the  Masters  of  the  said 
Court,  several  great  sums  of  the  money  be* 
lon|^ng  to  the  suitors  of  the  said  Court,  de« 
posited  in  the  hands  of  such  Masters,  and  did 
make  use  thereof  for  his  own  private  service 
and  advantage,  so  long  as  he  bad  occasion  for 
the  same. 

Article  XXL 

That  the  said  Thomas  earl  of  Macclesfield, 
whilst  he  continued  Lord  Chancellor  of  Great 
Britain,  did  in  an  illegal  and  arbitrary  manner, 
extend  the  power  and  authority  of  Lord  Chan- 
cellor, and  of  the  Court  of  Chancery,  beyond 
their  lawful  and  just  bounds,  and  did  ari)itrarily 
and  illegally  assume  to  himself,  as  Lord  Chan- 
cellor, and  by  colour  of  office,  an  unjust  and 
unlimited  power  of  dispensing  vrith,  suspending 
and  controuling  the  statutes  of  this  realm,  made 
for  the  security  and  preservation  of  the  estatei 
and  prpperties  of  the  subjects  of  this  kinrdom^ 
to  the  great  oppression  of  the  suitors  of  the  said 
Court,  in  subversion  of  the  laws  and  statutes  of 
this  realm,  in  manifest  breach  and  yiolation  of 
the  rights  and  liberties  of  his  majesty's  good 
subjects,  and  of  his  own*  most  solemn  oath,  as 
Lord  Chancellor  of  Great  Britain  ;  and  moro 
especially,  when  Francis  Tyson,  esq.  deceased, 
being  seized,  and  possessed  of  a  real  estate  of 
the  value  of  3,000/.  per  annum,  or  some  other 
great  annual  value,  did,  by  his  last  will  and 
testament  in  vmting,  duly  executed,  in  or  abitnt 
the  month  of  October,  1717,  |:ive  and  deviao 
all  his  said  real  estate  to  the  child  his  vrife  wm 
at  that  time  enseint  with  (if  such  child  should 
be  a  son)  for  his  life  without  impeachment  of 
waste,  with  remainders  to  the  first,  and  other 
sons  of  the  said  infant  in  tail  male,  and  did  like^ 
wise,  by  such  will,  expressly  nominate  and  ap* 
point  his  said  testator's  wife,  Rachel  Tyson,  to 
be  the  guardian  of  all  his  children  during  their 
respective  minorities,  if  she  should  so  long 
continue  a  widow ;  and  the  said  Francis  Tyson 
soon  af\er  died,  leaving  one  daughter,  and  the 
said  Rachel,  his  widow,  with  child,  after  whose 
decree  the  said  Rachel  was  delivered  of  snob 
child,  being  a  son,  afterwards  named  Francis 
John  Tyson,  in  whose  right,  by  virtue  of  tho 
said  will  and  of  the  statute  made  in  the  ll^tb 
year  of  the  reign  of  king  Charles  the  second, 
entitttled;/*  An  Act  for  the  taking  avray  the  court 
of  wards  and  liveries,  and  tenures  in  capite,'  and 
by  knights  service,  and  purveyance,  and  for 
settling  a  revenue  upon  his  miyesty  in  liei^ 


t79J 


10  GEORGE  I. 


Trial  of  the  Earl  ofMaccletfieldt 


[780 


eotion  of  his  nnjast  and  corrupt  purposes,  did, 
by  colour  of  his  authority,  endeavour  to  pre- 
rail  with  the  Masters  of  the  said  Court  of 
Chancery,  to  raise  the  said  sum  of  1,000/.  out 
of  their  effects,  by  representing  to  them,  that 
a  discovery  of  the  denciency  in  the  said  office 
mi^ht  occasion  a  parliamentary  or  public  en - 
qnvy  into  the  nature  and  condition  of  their 
offices,  and  hazard  the  forfeiture .  of  the  same, 
by  reason  of  their  ha? ing  bought  the  said 
omces,  contrary  to  law,  wnich  the  said  Earl 
then  declared  would  affect  him,  but  themselves 
much  more,  or  to  that  effect ;  but  the  said 
Masters  refusing  to  raise  the  said  sum  of 
1,000/.  the  said  earl  of  Macclesfield  did  order 
his  secretary,  Peter  Cottingham,  esq.  to  pay 
the  said  1,000/. ;  who  in  pursuance  or  the  said 
Earl's  directions,  in  or  about  the  month  of 
July,  1734,  did  pay  the  same  to  Ascan  Chris- 
topher Lochman,  for  the  use  of  the  said  Eli- 
sabeth Chitty ;  and  the  said  eurl  of  Maccles- 
field, upon  application  made  to  him  by  the 
said  Ascan  Christopher  Lochman  for  payment 
of  the  said  money,  did  acquaint  him,  that  he, 
the  said  Earl,  had  given  directions  to  his  secre- 
tary for  payment  of  that  sum ;  but  at  the 
same  ti^ne  declared  to  the  said  Ascan  Christo- 
pher Lochman,  that  be,  the  said  Earl,  believed 
this  would  be  the  last  payment  she  was  like  to 
receive  out  of  the  said  money  paid  into  the 
hands  of  the  said  Fleetwpod  Dormer,  for  the 
residue  thereof  was  in  great  danger  of  being 
lost,  by  reason  of  the  deficiency  in  the  effects 
of  the  said  Fleetwood  Dormer,  or  to  that  effect. 
Notwithstanding  all  which  proceedings,  in 
this  and  severalother  Articles  mentioned,  upon 
a  nootion  made  in  the  Court  of  Chancery  be- 
fore the  said  Thomas  earl  of  MacclesfieM,  then 
Lord  Chancellor,  on  or  about  the  5th  day  of 
December  last,  in  a  cause  there  depending 
between  Jane  Harper,  plaintiff,  and  Thomas 
Case,  and  others,  defendants,  relating  to  the 
sums  of  960/.  or  some  other  sum,  deposited  in 
the  hands  of  the  said  Fleetwood  Dormer,  be- 
fore his  absconding,  and  which  was  then  ap- 
prehended in  great  danger  of  being  lost,  the 
■aid  Thomas  earl  of  Macclesfield,  then  sitting 
in  court  as  Lord  Chancellor,  did  publicly, 
falsely,  and  deceitfully  declare,  that  he  had 
heard  there  was  a  deficiency  in  the  office  of 
the  said  Fleetwood  Dormer,  but  that  be,  the 
■aid  Earl,  knew  nothing  o^  it,  only  as  public 
news,  or  to  that  effect;  and  thereupon  did 
order,  that  the  said  Henry  Edwards  should 
examine  in  what  manner  the  said  360/.  was 
deposited  with  the  said  Fleetwood  Dormer, 
tnd  whether  there  was  likely  to  be  a  loss  of 
any  money  deposited  with  the  said  Fleetwood 
Dormer. 

Article  XVIf . 


That  notwithstanding  the  said  earl  of  Mac- 
clesfield well  knew  that  there  was  a  very  great 
deficiency  and  loss  by  the  failure  of  the  said 
Fleetwood  Dormer,  and  that  the  said  Henry 
Edwards,  his  successor,  had  not  sufficient  in 
his  hands  to  pay  the  whole  moiiey  dna  to  the 


suitors  of  the  Court,  that  had  been  received 
by  the  said  Fleetwood  Dormer  on  their  ae- 
count;  yet  the  said  earl  of  Macclesfield,  being 
Lord  Chancellor,  in  order  to  carrv  on  his  on- 
just  designs  of  concealing  the  saio  deficiency, 
and  to  prevent  any  public  enquiry  that  might 
arise  from  the  just  complaints  of  the  suitors  of 
the  said  Court,  did,  from  time  to  time,  in  ma- 
nifest and  wilful  violation  of  the  trust  reposed 
in  him,  make  orders  on  the  said  Henry  Ed- 
wards for  payment  of  the  mone;jr  bdonging  to 
several  particular  suitors,  which  hM  beea 
lodged  m  the  hands  of  the  sdd  Fleetwood 
Dormer;  in  obedience  to  which  orders  several 
sums  were  paid,  without  rw^  to,  or  consi- 
deration of,  the  proportion  which  the  rest  of 
the  ■nitors  were  intitied  to  out  of  the  effects 
of  the  said  Fleetwood  Dormer,  whereby  many 
of  the  said  suitors  lost  the  benefit  of  their  pro- 
portionable share,  to  which  in  justice  they  wero 
entitled. 

Akticlb  XVIIL 

That  the  said  Thomas  earl  of  Macclesfield, 
notwithstanding  that  he  very  well  knew,  and 
was  informed  that  the  Meters  of  the  said 
Court  did,  or  that  it  was  in  their  power,  from 
time  to  time,  and  at  their  pleasure  to  dispose 
of  and  employ  the  money  and  effects  belong- 
ing to  the  suitors  of  the  said  Court,  which 
were  entrusted  with  them  respectively ;  and 
more  particularly,  that  the  deficiency  appear- 
ing in  the  office  of  Fleetwood  Dormer,  esq. 
one  of  the  Masters  of  the  Court  of  Chancery , 
was  chiefly  occasioned  hy  his,  the  said  Fleet- 
wood Dormer's  having  taken  upon  himself 
unduly  to  dispose  of  and  employ  the  money 
and  effects  belonging  to  the  suitors  of  the  said 
Court,  which  were  entrusted  in  his  hands ;  and 
notwithstanding  that,  soon  after  the  said  Fleet- 
wood Dormer  oecame  insolvent,  it  was  repre- 
sented and  proposed  to  the  said  Thomas  eaii 
of  Macclesfield,  then  Lord  Chancellor  of  Grei!! 
Britain,  in  order  to  prevent  for  the  future  any 
losses  that  might  happen  to  the  suitors  of  ibs 
said  Court,  uat  the  several  effects  and  ss» 
curities  belonging  to  the  suiters  should  be 
placed  out  in  audi  manner,  as  that  the  power 
of  disposing,  employing,  or  in  any  manner 
trading[  with  the  same,  might  be  totally  taken 
away  from  the  said  Masters,  for  the  effecting 
of  which  just  design,  a  particular  method  was 
laid  before  the  said  Earl ;  and  it  was  also  fur- 
ther proposed,  that  the  said  Masters  should 
S've  some  reasonable  security  to  answer  ths 
lance  of  such  cash  as  should,  from  time  to 
time,  be  in  their  hands;  and  notwithstanding 
the  said  Earl  was  credibly  informed,  that  tho 
suffidency  of  some  other  of  the  said  Masters 
was  yeiT  much  suspected,  yet  the  said  Tho- 
mas earl  of  Macclesfield,  whilst  he  was  Loid 
Chancellor  of  Great  Britain,  contrary  to  llio 
duty  of  his  oflioe,  and  thereby  proposing  to 
make  unlawful  gain  to  himselt  by  the  disposal 
and  sale  of  the  offices  of  Masters  ef  the  said 
Court  of  Chancery;  and  io  order  to  indues 
persons  to  give  biOy  ths  sud  Bad,  a  gtmUm 
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price  or  reward  for  their  being  admitted  to  the 
Mino,  did  not  require  or  demand  any  security 
whatsoever  to  be  given  by  any  oi  the  said 
Ifastersy  upon  their  being  admitted  to  their 
offices,  or  at  any  other  time;  and  the  said  Earl 
with  the  same  corrupt  view  and  intention,  and 
to  keep  up  the  price  of  the  said  offices,  totally 
neglected  to  enquire  into  the  accounts  of  the 
said  Blasters,  and  did  fraudulently,  unjustly, 
and  in  breach  of  the  trust  reposed  in  him,  per- 
mit and  encourage  the  Masters  of  the  said 
Court,  to  employ  and  traffic  with  large  sums 
<^  money  belonging  to  the  suitors  of  the  said 
Court,  and  to  make  interest  thereof  for  their 
«wn  unjust  gain  and  profit;  and  the  said  Earl, 
after  such  proposal  made  to  him,  as  aforesaid, 
or  at  any  other  time,  during  his  continuance 
in  the  said  office,  did  not  take  any  care  that  the 
effects  of  the  said  suitors  should  be  placed  out 
in  such  manner,  as  to  prevent  the  Masters 
from  trafficing  therewith,  or  that  the  said 
Masters  should  give  such  security  as  was  pro- 
posed ;  by  means  whereof  great  deficiencies, 
to  the  amount  of  many  thousand  pounds, 
have  been,  through  soch  de&ult  of  tbe  said 
£arl,  occasioned  in  the  offices  of  several  other 
of  the  Masters,  to  the  great  loss  and  injury  of 
the  suitors  of  the  said  Court. 

AancLB  XIX. 

That  whereas  his  most  sacred  majesty,  out 
of  his  fatherly  goodness  to  his  people,  did,  in 
or  about  the  month  of  November  last,  direct 
on  eoquiiy  to  be  made  into  tbe  accounts  of  the 
Masters  of  the  said  Court  of  Cbancery,  to  tbe 
intent  that  projier  methods  might  be  taken  tor 
the  securiW  ot  tbe  suitors  of  the  said  Court ; 
the  said  liiomas  earl  of  Macclesfield,  being 
then  Lord  Chancellor  of  Great  Britain,  and 
one  of  his  mijesty's  most  honourable  privy 
eounci),  in  order  to  obstruct  the  same,  and  to 
prevent  a  parliamentary  enquiry  into  the  state 
And  condition  of  the  ofifoes  of  the  said  Masters, 
in  breach  of  the  several  great  trusts  reposed  in 
liim,  did  give  advice  and  encouragement  to 
tbe  said  Masters  to  assist  and  supply  each  other 
with  money  and  effects,  and  did  represent  to 
the  said  Masters,  that  it  would  be  for  their 
honour  and  service,  to  appear  able  and  suffi- 
cient, and  that,  if  they  made  a  bold  stand  nov(, 
it  might  prevent  a  parliamentary  enquiry,  or 
to  that  effect;  and  did  persuade  several  of 
them  to  make  false  representations  of  their 
circnmstances  to  his  majesty,  by  addinc  a  sub- 
scription to  their  respective  accounts  delivered 
to  the  said  Earl,  to  he  laid  before  his  majesty, 
to  tbe  effect  following,  (viz.)    That  they  were 
able  to  answer  the  money  and  securities  in  their 
hands,  and  were  willing  to  pay  the  same  to 
MMsb  petsons  as  were  entitled  thereunto ;  al< 
tfaoogh  the  said  Earl  knew,  or  had  good  reason 
to  boieve,  that  several  of  ihe  Masters  were 
Hot  then  able  to  answer  the  balance  of  thetr 
aecoonts,  nor  are  they  yet  able  to  satisfy  or 
make  good  the  same;   and  when  the  said 
Masters  were  afterwards  requhred  to  produce 
Ibo^nsb  and  effeets  of  their  suitors  lu  ttieir 


hands,  some  of  the  said  Masters,  according  to 
such  advice  and  encouragement  given  by  tho 
said  Earl,  did  supply  others  of  them  with  casb 
and  effects,  to  jmake  a  false  shew  and  appear- 
ance of  their  ability  and  readiness  to  aosv|fiv 
the  balance  of  their  accounts. 

Articlk  XX. 

That  the  said  Thomas  earl  of  Macclesfi^eld, 
whilst  he  continued  iU  the  office  of  Lord  Chan* 
oellor  of  Great  Britain,  in  breach  of  the  trust 
reposed  in  him,  and  contrary  to  the  duty  of 
his  office,  did,  at  several  times,  borrow  and 
receive  of  some  of  tbe  Masters  of  the  said 
Court,  several  great  sums  of  tbe  money  be* 
longing  to  the  suitors  of  the  said  Court,  de^ 
posited  in  the  hands  of  such  Masters,  and  did 
make  use  thereof  for  his  own  private  serrice 
and  advantage,  so  long  as  he  bad  occasion  for 
the  same. 

Article  XXL 

That  the  said  Thomas  earl  of  Macclesfield, 
whilst  he  continued  Lord  Chancellor  of  Great 
Britain,  did  in  an  illegal  and  arbitrary  mannerp 
extend  the  power  and  authority  of  Lord  Chan- 
cellor, and  of  the  Court  of  Chancery,  beyond 
their  Uwful  and  just  bounds,  and  did  arbitrarily 
and  illegally  assume  to  himself,  as  Lord  Chan* 
cellor,  and  by  colour  of  office,  an  uqjust  and 
unlimited  power  of  dispensing  with,  suspending 
and  oontrouliog  the  statutes  of  this  realm,  mado 
for  the  security  and  preservation  of  the  estatei 
and  prpperties  of  the  subjects  of  this  kingdom^ 
to  the  great  oppression  of  the  suitors  of  the  said 
Court,  in  subversion  of  the  laws  and  statutes  of 
this  realm,  in  manifest  breach  and  yiolation  of 
the  rights  and  liberties  of  his  majesty's  good 
subjects,  and  of  his  own  most  solemn  oath,  as 
Lord  Chancellor  of  Great  Britain  ;  and  mora 
especially,  when  Francis  Tyson,  esq.  deceased, 
being  seuEed,  and  possessed  of  a  real  estate  of 
the  value  of  3,000/.  per  annum,  or  some  other 
great  annual  value,  did,  by  his  last  will  and 
testament  in  vmting,  duly  executed,  in  or  abitnt 
the  month  of  October,  1717,  give  and  deviso 
all  his  said  real  estate  to  the  child  his  wife  wdii 
at  that  time  enseint  with  (if  such  child  should 
be  a  son)  for  his  life  without  impeachment  of 
waste,  vrith  remainders  to  the  first,  and  other 
sons  of  the  said  infant  in  tail  male,  and  did  like<* 
wise,  by  such  will,  expressly  nominate  and  ap-> 
point  his  said  testator's  wife,  Rachel  Tyson,  to 
be  the  guardian  of  all  his  children  during  their 
respective  minorities,  if  she  should  so  long 
continue  a  widow ;  and  the  said  Francis  Tyson 
soon  after  died,  leaving  one  daughter,  and  the 
said  Rachel,  his  widow,  with  child,  after  whose 
decree  the  said  Rachel  was  delivered  of  socb 
child,  being  a  son,  afWrwards  named  Francis 
John  Tyson,  in  whose  right,  by  virtue  of  the 
said  will  and  of  the  statute  made  in  the  112th 
year  of  the  reign  of  king  Charles  the  second, 
entituled,^/*  An  Act  for  the  taking  away  the  court 
of  wards  and  liveries,  and  tenures  in  capite,'  and 
by  knights  service,  and  purveyance,  and  for 
settling  a  revenue  upon  his  majesty  in  lieifi 
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thereof;"  the  said  Rachel  Tvaon  did  lawfully 
Idee  into  her  care  and  custody  her  said  infant 
•on,  and  tbe  estate  so  devis^to  him,  or  waa 
willinfi^,  and  endeavoured  so  to  do,  and  to  un- 
dertake the    management  of  bis  said  lands 
«nd  tenements  for  his  best  advanta^,  and  de- 
meaned herself  therein,  without  any  mtslie- 
haviour ;  yet  the' said  Thomas  earl  of  Maccles- 
field, b^ingf  then  Lord  Chancellor  of  GVeat  BH- 
tain,  under  colour  of  bis  office  and  authority, 
did,  by  several  orders  made   by  him  in  the 
months  of  January  and  February,  in  the  5th 
year  of  his  majesty's  reign,  or  iii  one  of  them, 
illeg:ally  and  arbitrarily,  and  in  direct  contra- 
vention of  the  statute  made  in  that  behalf,  re- 
move and  exclude  the  said  Rachel  Tyson,  the 
guardian  of  the  said  infant,  and  also  John 
Nicholas,  esq.  (a  person  of  good  substance  and 
ability,  nominated  by  the  said  Rachel  Tyson, 
to  be  receiver  of  the  rents  and  profits  of  the 
said  infmnt's  estate,  and  approved  by  Robert 
Holford,  esq.  one  of  the  Masters  of  the  said 
Comrt,  and*  for  that  purpose,  who  had  given 
sufficient  secnrity  for  the  due  execution  of  his 
said  trust)  from  tbe  management  and  receiver- 
shin  of  the  said  infant's  estate ;    and  did,  by 
•ucQ  orders,  unduly  and  injuriously  nominate 
and  appoint  Robert  JDoyley,  esq.  a  creature  and 
oonfidant  of  his  own,  and  a  person  altogether 
vnfit  and  unqualified  for  so  great  a  trust,  to  be 
reaeiver  of  the  rents  and  profits  of  the  said 
infant's  estate,  and  to  have  a  salary  for  the 
aame,  with  a  power  to  let  such  part  of  tbe  said 
•state,  as  was  or  should  become  untenanted, 
with  the  approbation  of  the  said  Robert  Uol- 
'^rd>  although  the  said  Rachel  Tyson  did  ex- 
preMly  object  unto,  and  oppose  such  appoint- 
ment of  tbe  said  Robert  Doytey,  and  did  insist 
to  have  tbe  benefit  and  exercise  of  her  right  in 
that  respect,  as  the  guardian  appointed  and  en- 
trusted by  her  late  husband ;    and  tbe  said 
Robert  Doyley ,  after  he  was;  so  admitted  into 
the  said  receivership,  did  for  several  years  re- 
ceive the  rents  and  profits  of  the  said  infant's 
•state,  to  the  amount  of  about  10,000/.  or  other 
great  sum,  and  in  his  life-time  did  embezzle 
abd  oonvert  to  his  own  use  great  part  thereof; 
and  in  or  about  the  month  of  November,  17  S8, 
died  insolvent  and  indebted  to  the  said  infant 
and  hfs  estate,  in  the  sum  of  2,600/.  or  other 
great  sum,  upon  the  balance  of  his  account,  no 
part  whereof  hath  hitherto  been  satisfied  or  paid ; 
and  the  said  Thomas  earl  of  Maoclesfield,  in 
farther  abuse  of  his  power,  and  in  contempt  of 
the  laws  and  statutes  of  this  realm,  w|ien  upon 
debate  of  tbe  matter  in  the  said  Court  of  Chan- 
cery, before  the  said  Earl,  being  then  Lord 
Chancellor,  in  the  month  of  January  or  Fe- 
hniary,  in  the  5th  year  of  his  majesty's  reign, 
or  in  one  of  them,  it  was  insisted  upon  in  be- 
half of  tbe  said  Rachel  Tyson,  by  her  counsel, 
of  great  ability  and  experience  in  the  said 
Court,  that  such  the  proceedings  of  the  said 
Earl,  as  Lord  Chancellor,  were  a  reviving  the 
power  of  the  Court  of  Wards,  and  were  not  sup- 
ported or  warranted,  by  any  precedent  in  the 
Coort  of  ChaBoerVy  be  the  said  Thomas  earl 


of  Macclesfield,  when  sitting  in  the  Court  at 
Lord  Chancellor,  did  not  only  persist  in  sueh 
his  appointment  of  the  said  Robert  D.o>'ley, 
but  did  also  arbitrarily,  and  in  defiance  of  the 
said  good  and  beneficial  statute,  say  and  declare, 
in  open  Court,  that  then  he  would  make  a  pre- 
cedent in  that  instance,  or  he  the  said  Earl,  de- 
clared and  expressed  himself  to  that  elfect; 
which  actings,  proceedings,  and  declarations 
of  the  said  £arl,  have  beeu  and  were  not  ooW 
very  injurious  and  prejudicial  to  tbe  right  and 
interest  of  tbe  said  Rachel  Tyson,  as  gnarrliao, 
and  to  the  mat  damage  and  loss  of  the  iofant, 
Francis  John  Tyson,  and  a  notorious  violation 
of  property,  but  were  also  a  dangerous  exercisa 
of  illegal  and  arbitrary  power,  tp  the  destnic« 
tion  ot  the  laws  and  constitution  of  this  realm, 
in  manifest  breach  of  hia  oath  as  Lord  Chaa^ 
oellor,  and  in  great  abuae  of  his  authority. 

And  the  said  Knights,  Citizens,  and  Bur« 
gesses,  by  Protestation,  saving  to  themselvei 
the  liberty  of  eibibiting,  at  any  time  hereafter, 
any  further  Articles,  or  other  Accusation  or 
Impeachment  against  the  said  Thomas  earl  of 
Macclesfield,  and  also  of  replying  to  bis  Aa- 
swers  which  he  shall  make  unto  the  said  Ar- 
ticles, or  any  of  them,  and  of  offering  proof  to 
all  and'every  the  aforesaid  Articles,  ai^  io  >M 
and  every  other  Articles,  Impeachment,  or  Ac- 
cusation, which  ahall  be  exhibited  by  them,  as 
the  case  shall,  according  to  the  courte  of  par- 
liament, require,  do  pray  that  the  said  Tbomai 
earl  of  Macclesfield  may  be  put  to  answer  tbe 
said  Crimes  and  Misdemeanors,  and  that  soch 
proceedings,  examinations,  trials,  and  judg- 
ments, may  be  thereupon  had  and  given,  at 
are  agreeable  to  law  and  justice. 


The  Answer  or   Thomas  .Earl  of 
Macclesfield,  TO  the -Articles  ex- 

^HIBITED  BY  THE  KnIGHTS,   CiTIZKHS, 

and  Burgesses  in  Parliament  as- 

SEMBLEDy  IN  THE  NaME  OF  THEM- 
SELVES,   AND  *OF  ALL    THE  COMMOKS 

OF  Great  Britain, in  Maintenancb 
OF  THEIR  Impeachment  against 
HIM,  FOR  High  Crimes  and  Misds- 

^  MEANORS,    SUPPOSED    TO    HAVE   BEBK 
*  BT  HIM  COMMITTED. 

The  said  Earl,  safing  to  himself  all  advaa- 
tage  of  exception  to  the  said  Articles,  and  of 
not  being  prejudiced  by  any  words  or  want  of 
form  in  this  bis  Answer,  and  also  saring  to 
himself  all  benefit  and  advantage  of  tbe  Act 
for  tbe  king's  most  gracious,  geueralt  ao^  ^"^ 
pardon  hereinafter  mentioned,  and  all  rigbtt 
and  privileges  belonging  to  him  as  one  of  toe 
peers  of  this  realm,  for  answer  to  the  said  A^u* 
oles  saith,  That  he,  having  for  aeverel  y«^ 
executed  the  ofiice  of  Chief  Justice  in  the  Coort 
of  KingVbench,  his  majesty,  of  his  xojal 
grace  and  favour  was  pleased,  tbe  lOtb  day 
of  March,  1715,  to  advance  tbe  said  £arlto 
the  dignity  of  a  peer  of  this  real0»  aM<l  crtatea 
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bim  baron  of  Macclesfield  ;  and,  in  regard  to 
Ilia  circamatances  at  tbat  time,  waa  further 
pleaaed,  for  the  belter  support  of  that  honour, 
to  grant  to  the  said  Earl  the  pension  of  1,300/. 
per  annum,  in  the  Articles  mentioned,  payable 
at  the  reoeipt  of  ihe  Exchequer  ;  and  bis  nia« 
jesty  waa  then  likewise  pleased  to  declare  hia 
royal  intention  of  giving  to  the  said  £arl*s  only 
aoo,  George  Parker,  for  his  life,  an  office  of 
considerable  profit,  when  a  proper  opportunity 
should  offer ;  that  in  the  beginning  of  May,  in 
tbeyear  1718,  he  the  said  Earl,  was,  by  hia 
aiajeaty's  great  grace  and  favour,  appointed 
liord  Chancellor  of  Great  Britain,  and  waa 
•worn  before  hia  majeaty-  in  council  the  four- 
teeuth  day  of  that  month,  when  the  following 
oath,  being  the  usual  oath  of  Lord  Chancellor^ 
ira»  administered  to  him,  liz, 

*  Tou  shall  swear,  tbat  you  sliall  well  and 
^  truly  serve  our  sovereign  lord  the  king,  and 

*  hia  I  eople,  in  the  office  of  Chancellor  of  Great 

*  Britain ;  and  you  shall  do  right  to  all  manner 
'  of  people,  poor  and  rich,-  after  the  laws  and 
'  usages  of  this  realm,  and  truly  you  shall  coun- 

*  sel  the  king,  and  bis  council  you  shall  lain 

*  and  keep  ;  and  yon  shall  not  know  nor  suffer 

*  the  hurt  or  disheriting  of  the  king,  or  that  the 
'  rights  of  tbe  crown  be  decreased  by  any 

*  means,  as  far  forth  as  you  may  lett,  and  if 
^  you  may  not  lett  it,  you  shall  make  it  clearly 

*  and  expressly  known  to  the  king,  viith  your 
'  true  advice  and  counsel ;  and  that  you  shall 

*  do  and  purchase  tbe  king's  profit  in  all  that 
'  yon  may  ;  all  which  you'  shall  do  to  the  best 

*  of  your  skill  and  knowledge. 

*  As  God  shall  help  you/ 

And  tbe  said  fiarl  at  the  same  time  took  the 
oaths  of  allegiance  and  supremacy,  but  no  oath 
of  office  besides  that  above  set  mrth  \  and  the 
oaid  Earl  doth  admit,  that,  during  his  oontinu* 
once  in  the  said  office  of  Lord  Chancellor,  he 
did  enjoy  the  usual  salary,  fees,  and  profita  be- 
longing to  soch  office,  which,  he  says,  are  of 
much  less  annual  ¥alno  than  they  are  generally 
(as  he  believes)  esteemed  to  be ;  and  tbat  his 
majeaty  waa  pleased  to  grant  him  the  saktry  or 
mllowance  of  4,000/.  per  annum,  in  tbe  Articles 
Bientjoned,  during  snch  time  as  he  should  con- 
tinue to  be  Lord  Chancellor ;  but  tbesame  isso 
fiu*  from  being  particular  in  the  case  of  the 
said  Earl  (as  the  said  Articles  would  insinuate), 
that  it  is  no  other  than  what  hath  been  for 
many  vears  past  constantly  granted  to  and  en- 
joyed by  his  pfedecessors  in  the  said  office ; 
and  the  said  Earl  doth  likewise  admit,  tbat  his 
naijesty  did  of  his  royal  grace  and  bounty, 
tign  a  warrant  lor  payment  of  the  sum  of 
14,000/.  mentioned  in  the  said  Articles,  to  the 
wmd  Earl,  out  of  the  receipt  of  the  Exchequer, 
wliereof  3,000/.  waa  the  constant  usual  allow- 
no€C|  from  the  crown  to  tbe  Lord  Chancellor 
or  Lord  Keeper,  for  and  towards  the  expences 
ID  entering  upon  the  said  office ;  and  tbe  resi- 
due of  tli^  said  14,000/.  over  and  above  the 
vsoal  fees  and  deductions  upon  payment  there- 
of, was  his  majesty's  royal  muninccnfio  to  tbe 
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said  Earl,  and  tbe  tame  waa  received  by  him 
aocordingly  ;  and  the  said  Earl  dotli  likewise,. 
with  tbe  greatest  gratitude,  own,  that  about  the 
same  time,  bis  said  sou  being  then  of  a  proper 
age,  and  desirous  to  go  abroad,  to  travel,  hia 
majesty  was  pleased  to  grant  to  the  said  George 
Parker  the  yearly  pension  9f  1,200/.  |>ay able, 
out  of  the  receipt  of  the  Exchequer,  during  th^ . 
joint  Uvea  of  his  miyesty  and  the  said  George 
Parker,    determinable    upon     his    majesty's, 
granting  to  him,  the  said  George  Parker,,  in 
possession  or  reversion,  the  office  of  one  of  the 
tellers  of  the  Exchequer,  for  life,  and  his  com*, 
inff  into  the  actual    possession   thereof,    and 
vvhich  the  said  Earl  likewise  admits  has  beenr 
since  granted  to  bis  said  son,  and  that  be  camo 
into  the  actual  possession  thereof  in  or  about. 
Julv,  1719,  whereby  the  said  \early  pension: 
iacittermined;   and  the  said  £arl  saitb,  that 
during  his  continuance  in  the  said  office  of 
Lord  Chancellor,  or  at  any  other  time,  he  never. 
once  had  a  design,  or  viefv,  or  wish  to  raise  to 
himself  any  exorbitant  gain  or  profit,  much  lean 
used,  or  ever  thought  of  using  any  uiynst  or 
oppressive  methods  to  extort  or  obtain  any  sum 
whatsoever,  as  in  the  said  Articles  issuggeated^ 
but  Buch  views  and  practices  are  inconsistent 
with  the  whole  tenor  of  his  life  and  actions ;  and 
in  case  it  shall  be  thought  proper  for  the  said 
Earl  to  lay  before  your  lordships  an  account  of 
his  estate  and  fortune,  and  of  the  considerable 
auma  of  mooev  he  baa  distributed  for  the  relief 
and  aupport  of  others,  it  will  appear  that  he  ia 
not  such  a  designing,  avaricious,  and  oppres- 
sive man,  as  in  the  said  Articles  he  is  repre- 
sented ;  and  the  a^d  Earl  humbly  hopes,  tbat 
be  aball  be  allowed,  in  this  his  Answer,  to  dis- 
tinguish between  acta  themselves,  and  the  in- , 
ferenoes  drawn  from  them  by  the  said  Articles  | 
and  that,  whenever  he  admits  any  fact,  be  may 
not  be  understood  to  admit  that  such  fact  waa 
by  him  done  or  committed  upon  such  motivetf^ 
and  with  snch  designs,  or  in  such  manner,  as 
ia  suggested  in  the  said  Articles ;  and  with  this 
reservation  he  answereth,  as  foUoweth :  By  way 
of  general  Anawer  to  such  of  the  said  Articles,* 
aa  relate  to  the  making  any  present  by  persona 
admitted  to  tbe  office  of  Masters  in  Chancery  ; 
the  aaid  Earl  doth  say,  that  the  same  has  been 
long  nsed  and  practised  in  the  time  of  his  prede- 
cessors in  the  saul  office,  and  that  such  pre- 
sents have  been  reckoned  amongst  the  ancient 
and  known  perquisites  of  the  great  seal,  and 
tbe  making  and  accentiug  thereof  has  been  no- 
torious to  all  the  world,  and  never  before  looked . 
upon  to  be  criminal,  or  complained  pf  as  such  ; 
and  the  said  Earl  humbly  hopes,  t^t  the  giv-. 
ing  or  receiving  of  a  present  on  such  occasio» 
is  not  criminal  in  itself,  or  by  the  common  law. 
of  this  realm,  and  tbat  there  is  not  any  act  ot 
parliament  whatsoever,  by  which  the  same  is. 
made  criminal,  or  subject  to  any  punishment 
or  judgment,  which  can  be  prayed  in  this  pro- 
secution ;  and  the  said  Earl   thinks    himself 
obliged  humbly  to  lay  this  before  your  lord-^ ; 
ships,  not  oply  in  his  own  defence,  hut  in  vin  • 
dicatio^  of  the  honour  of  so  many  grea^  ail4 . 
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ekeellent  men,  who  hare  been  hit  ptcdecef- 
«^  ki  the  said  office,  and  have  all  along^  dona 
the  8an»e,  for  which  the  said  Earl  is  now  ooio- 
^aioed  of,  «nd  of  others  having  been  Lords 
Chief  Jostices  of  the  Kioff's-bench  and  Com-* 
OMM  Pleas,  Masters  of  the  Rolls  and  other 
Judges,  who  have  likewise  receired  prescnis  in 
money,  upon  the  admission  of  the  ser era!  and 
respective  officers  under  them,  in  several  conrts 
of  justice,  and  who,  the  said  Earl  ia  aasared, 
never  apprehended  themselves  to  be  gaiHy  of 
mny  crime  ag^nst  any  the  good  ana  whole* 
■one  laws  or  statntes  of  this  raalm. 

l.Ste.  To  the  First,  Second,  Third,  Fourth, 
Fifth,  Sixth,  and  Seventh  Articles,  the  SMd 
Earl  further  saitb,  That  lonjr  before  the  Mth 
of  July,  17S1,  he  did  admit  and  swear  Richard 
Godfrey,  James  I^ghtbonn,  John  Borret,  and 
Edward  Coawrr,  esquires,  into  the  offices  of 
Masters  of  the  Court  of  Chancery,  and  every 
one  of  them  did  ftcelv  and  vohintaritT,  and  oif 
theh'own  accord,  as  fermer  Masters  Bad  done 
to  the  predecessors  of  the  said  Earl,  send  to  the 
said  Eari  a  present  upon  occasion  of  their  re- 
spective admittanceiL  which  the  sud  Earl  ac* 
oepted ;  luid  that  after  the  laid  Mth  of  July, 
irai,  he  did  admit  and  swear  William  Ky- 
ilaston,  Thomas  fiennet,  and  Francis  Elde 
into  the  offices  of  Masten  of  the  Comt  of 
Chancery;  and  saith,  that  every  of  the  said 
persons  fast  named,  did  freely  and  voluntarily, 
and  ef  their  cwn  accord,  in  Ukc  manner,  send  a 
present  to  the  said  Earl  upon  occasion  of  their 
respective  admittances;  but  saith,  That,  it 
beinf  pretended  by  the  said  Kynaston  and 
fiennet,  that  they  were  by  such  urcscnts  dis* 
aUed  mm  answering  so  mueh  or  the  money 
doe  from  them  to  the  editors  of  the  Court,  lie 
the  said  Earl  did  afterw^n,  and  before  the 
impeachment,  deliver  the  present  so  sent  him 
by  the  said  William  Kynaston,  b^ng  1,575/. ; 
and  also  the  present  so  sent  him  by  the  said 
Thomas  Bonnet,  beiof^  the  like  sum  of  1,5751. 
into  the  Court  of  Chancery,  in  open  Court,  to 
be  applied  for  the  benefit  of  the  suitors,  as  the 
Court  should  dhrect,  and  that  the  said  Earl  tte^ 
ttained  of  the  present  so  sent  htm  by  the  said 
Francis  Elde,  no  more  than  the  sum  of  1^850/. 

Vfll.  T6the  Eighth  Article  the  said  Earl 
further  saith,  that  in  Jul v  last  the  office  of  one 
of  the  Masters  of  the  saiu  Court  became  vacatit 
by  the  death  of  John  Borret,  esq.  who  died  in- 
testate, bnt  whether  solvent  or  not,  he  cannot 
sav ;  but  upon  notice  of  his  death,  the  said  Earl 
did  at  first  desire  Richard  Godft^y,eM.  one  of  the 
Masters  of  the  said  Court,  who  had  been  very 
well  acquainted  with  the  said  Mr.  Borret,  and  his 
affairs,  and  afterwards  the  said  Mr.  Godfrey 
atad  John  Bennet,  esq.,  another  of  the  Masters 
of  the  said  Court,  to  enquire  into  his  effects, 
and  to  take  what  care  they  could  about  the 
same ;  who,  after  some  enquiry,  informed  the 
said  Earl,  that  they  believed  there  would  be  no 
defiiciency ;  and  secured  a  considerable  part  of 
the  effects  of  the  said  Mr.  Borret,  and  entered 
a  proper  caveat  in  the  Prerogative  Court,  to 
prereat  administration  being  granted  to  any 


persons  who  Ebight  embezsle  the  said  BorrstV 
estate- 1  and  afterwards,  at  the  request  of  the 
said  Earl,  proceeded  so  far,  as  to  obtain  a  sea* 
teoce  in  toe  said  Preroffative  Court,  for  sd« 
BWHistration  to  be  granted  for  the  bea^  of  dm 
suitors  of  the  Court,  to  them,  the  said  Mr, 
Bennet  and  Mr.  Godfrey,  which  was  after* 
wards,  upon  their  waving  thereof,  granted  ts 
Mr.  Pixion,  as  tl^s  said  Earl  belteves ;  but  tbo 
aaid  Earl  thotn^ht  it  profier  and  neeesmy  te 
admit  another  Master  m  his  place,  to  carry  «•  ' 
the  business  of  the  Court,  aad  to  be  entitled  to 
demand  the  effbcts  of  the  suitors  ftom  the  re* 
praseutative  of  the  said  Mr.  Borret,  whenooo 
sbooM  be  appointed  ;  and  therefore,  aboot  tbo 
5th  day  of  August  last,  did  admit  and  swesr 
Mark  Tharston,  esq.  into  the  said  office,  vsosal 
bv  the  death  of  the  said  Borret,  and  the  sol 
Earl  admits  the  said  Mark  Thurston  did  moa 
that  occasion  freely  and  voluntarily,  and  orbis 
own  aocordi  send  a  present,  whereof  9,0001. 
and  no  more,  were  retained. 

IX.  In  answer  to  the  Ninth  Article  the  stid 
Earl  saith.  That  he  believea  Thomas  Bennet^ 
esq.  in  thb  Article  named,  was  possessed  of  the 
oflfoe  of  Cleric  of  the  Custodies,  in  the  Article 
described,  and  that  such  office  is  b  the  gift 
and  disposal  of  the  crown,  by  grant  under 
the  ([reat  seal ;  but  deniea  that  he  did  at  any 
time  usist  upon  the  sum  of  105/.  or  any  other 
simi  of  money,  to  permit  or  accept  of  tbereng* 
nation  of  the  said  Thomas  Bennet,  or  did  refiiss 
to  permit  or  accept  thereof  until  thesaid  Thomas 
Bennet  had  agreed  to  pay  the  sanae,  or  any  ether 
sum  on  that  account ;  hut  saith,  that  altho^g;b 
the  said  office  be  usually  granted  by  the  crowa^ 
yet  it  has  always  been  mked  upon  to  be  the 
right  of  the  Lord  Chanoellorsy  or  Lord  Keeperi, 
to  recommend  to  that,  and  other  offices  uadef 
the  great  seal,  and  to  aoprove  and  allow  of 
the  deputies,  to  execute  the  samO ;  and,  vpoii 
such  recommendations  and  approving  of  do« 
puties,  have  accepted  jiresents,  and  looled  opoar 
the  same  as  thefar  right ;  and  ftirther  iaitb, 
that  there  havebeen  two  iff  such  offices  granted 
in  his  time,  one  of  which  appearing  to  bfan' 
to  be  a  case  wherein  the  party  had  suflfered 
great  hardship,  the  aaid  Earl  passed  the  sane 
without  any  present  whatsoever,  though  tbo 
office  be  of  considerahle  value ;  the  ether  was 
the  case  of  Mr.  Hamersler,  in  the  Articlei 
mentioned.  In  which  the  said  Earl  owns  be  did 
accept  a  present. 

X.  In  Answer  to  the  Tenth  Article  the  iild 
Earl  saith.  The  same  is  conceived  in  such  ge- 
neral terms,  that  it  is  not  to  be  eipected  be 
should  give  any  particular  answer  thereto  $ 
however,  he  saitb,  That  during  the  whole  tiniO 
of  his  being  Lord  Chancellor,  he  never  ooe^ 
took  any  money,  presenter  gratuity  whatso' 
ever,  for  or  upon  account  of  the  naming,  makifl^i 
or  admitting  any  officer  whatsoever,  other  tbatf 
before  particularly  named,  except  in  the  cur* 
sitor's  oflke,  where  he  owns  he  has  done,  iV 
was  done  by  all  bis  predecessors  before  bim. 

Xr.  In  Answer  to  the  Eleventh  ArtidetltO. 
said  Eari  saith.  That  the  saoia  tiot  containi^ 
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Mmy  partieiikr  eliaripe,  be  apprebends  biuiKlf 
not  obliged  to  g}we  aoy  paiticoUr  answer  there- 
to ;  bat  however,  io  general,  does  say,  That  he 
never  did  admit  any  person  into  the  office  of  a 
Blaster  of  th^  Court  of  CbanOery,  but  who 
was  either  known  to  be  of  substance  and  abi- 
lity, and  fit  to  be  trusted  in  such  ofliee,  or,  upon 
a  proper  en^ry,  ?ery  well  reooromended  to 
iiiai  as  such  ;  and,  whenever  there  have  been 
•everal  candidates,  the  said  Earl  has  constantly 
given  the  preference  to  him  that  he  thought 
woidd  best  discharge  the  office,  and  nost  thr 
the  honoor  of  the  C^ort,  and  the  advantage  of 
the  snitors ;  and  believes  that  lie  may,  upon 
■ome  oocasions,  have  declared,  that  he  thought 
the  then  body  oif  Masters  as  f^d,  with  respect 
both  to  their  estates,  and  ability  for  discharge 
of  tiie  office,  ind  their  integrity,  as  had  been 
at  any  time  before,  or  to  that  effect ;  and  what 
he  did  say  to  that  purpose,  he  thought  to  be 
TfiaHj  true. 

XI  I.  To  the  TwelfUi  Article  the  said  Earl 
•aith,  That  if  there  was  any  soch  poraotiee  as  is 
awntioned  in  the  Artiele,  of  paying  for  die 
pinccB  of  the  Masters  ont  of  the  money  and 
effects  bddbging  to  the  suitors  of  the  Court, 
lie  was  totally  ignorant  of  it ;  but  admits,  that 
he  did  not,  nor  did  any  of  his  pndeoessoiv, 
llint  ever  he  heard  or  believes,  give  any  par- 
ticular directions  for  schedules  to  be  made  of 
the  flMmey  and  effects  of  the  enitom  of  the 
Court  to  be  ddivered  over  to  the  sneceeding 
Masters ;  bat  believes,  that  in  virtue  of  the 
general  order  of  trans^  made  of  coarse  open 
every  admittance,  such  schedales  were  made 
between  the  new  Masters  and  their  predeces- 
•ors,or  the  representatives  of  their  predecessors ; 
and  if  the  ill  consequences,  in  the  Artides  al- 
leged, had  followed  from  snch  practiee,  or  the 
not  ordering  soch  schedule,  which  he  does  not 
admit,  he  insists  that  the  same  osoid  not  jrender 
him  criminal. 

Xllf .  In  Answer  to  the  Thirteenth  Articie 
the  said  EaH  sailb,  That  after  Christmas,  in 
the  year  1740,  he  was  informsd,  that  the  said 
Fleetwood  Dormer  hod  withdrawn  himself  to 
HoUand,  uthere  he  then  was,  and  thereupon 
the  sidd  Karl  used  all  the  jproperest  methods 
he  could  for  securing  Ins  eActa,  and  portico* 
larly  directed  Mr.  Hicoocks  and  Mr.  Rogers, 
the  then  two  senior  Masters  of  the  Court,  to 
malce  an  enquiry  into  hni  nffitirs  and  accounts, 
and  to  consider  what  wouhl  be  most  proper  to 
he  done ;  and  the  said  Earl  believes,  that  the 
aatd  two  Masters,  in  porsuance  of  the  dhfcctioos 
from  the  said  Earl,  did  search  the  chambers  of 
the  said  Fleetwood  Dormer,  in  Llncoln^SHnn, 
to  see  what  books,  acoonols,  or  effects  could 
there  be  met  with,  but  foimd  no  account  what<* 
•oever,  nor  any  effects  of  value,  and  did  put  a 
stop  to  the  transferring  of  the  sUicfc,  then  io  tlie 
name  of  the  said  Fleetwood  Dormer,  in  any  of 
the  pubNe  companies ;  'and  the  said  Fleetwood 
Dormer's  person  being  thus  out  of  reMi,  and 
bio  accounts  andeffieets  wholly  Unknown,  ex- 
cept the  stock,  which  could  not  be  disposed  of 
uMieot  Ins  eoaeorvence,  a  prepotel  was  some 


time  afler  made  to  the  said  Carl,  that  the  said 
FUietwood  Dormer  might  have  a  promise  of  his 
liher^  ftnm  the  said  Eaii,  and  upon  that  con* 
dition  he  would  come  over,  and  assign  all  hh 
effects,  and  assist  iu  getting  them  in,  and 
settling  and  adjusting  his  accounts ;  and  tbe 
sakl  ^irl,  seeing  no  other  way  open  to  get  any 
thin^  for  the  suitors,  and  being  made  to  believe 
that  if  any  defidency  should  happen,  tbe  same 
wenid  be  made  up  ny  the  other  Masters,  did 
agree,  that  in  case  the  said  Ffaietwood  Dormer 
would  come  over,  and  make  a  full  discovery  of 
all  his  effects,  and  assign  the  same.for  the  be- 
nefit of  the  snitors,  he,  the  said  Earl,  would 
allow  him  his  liberty  on  that  condition,  and  Mt 
otherwise ;  and  the  said  Earl  was  soon  after  ii^ 
formed,  that  the  said  Fleetwood  Dormer  sob^ 
mkted  to  those  terms,  and  would  very  soon 
come  over,  and  discover  and  ddiver  up  his  ef* 
fects ;  and  ihe  said  Earl  did  not  doubt,  but  th« 
whole  debt  upon  the  said  Fleetwood  Dormer 
vrould  be  paid.  And  the  said  Earl  saith,  That- 
he  does  not  remember  ^at  any  application  was 
ever  made  to  him,  by  the  said  Masters  of  thd 
said  Court,  for  any  assistance  of  the  Court, 
touching  th6  person  ev  effects  of  the  sud  Fleet- 
wood Dormer,  but  what  he  granted,^80  far  at 
be  thought  it  tended  to  the  benefit  of  the 
smtme,  and  belieres  that  no  application  waA 
ever  made  to  him  by  the  suitors,  or  an  V  of 
them,  or  any  other  to  secure  the  person  of  th4 
amd  Fleetwood  Dormer,  or  fbr  compelling  him 
to  make  satisfadtion  to  the  suitors  3  and^be  said 
Earl  saith,  that  he  never  endeavonred  to  oen« 
oeal  the  true  state  and  condltkm  of  the  said 
officefrom  the  suitors  of  the  Conrt,  nor  did 
any  ef  them  apply,  tHI  very  lately»  to  the  soil 
Eaii  to  Mk  into  the  same ;  and  further  saith, 
that  he  remembers  nothing  of  his  ever  using 
any  ench  oKpression,  as  i*  charged  in  the  saici 
Article,  at  any  time  before  or  after  he  knew 
that  theeaid  Fleetwood  Dormer  absconded. 

XIV.  To  tbe  Fourteenth  Article  the  Earl 
saith,  That  Henry  Edwards,  esq.  in  this  Artfele 
inentioned,  suceeeded  to  the  office  of  Mr.  Dor^ 
mer,  about  theiatb  day  of  May,  lt«l ;  but,  by 
leasod  of  tbe  disorder  the  said  office  was  then 
under,  and  ^e  great  danger  of  a  loss  therein,  the 
Earl  had  given  up  and  qoitled  all  the  advantage 
which  might  accrue  to  him  upon  the  dispdaal' 
thereof,  and  left  it  entirely  to  tbe  other  Masters  to 
raise  what  money  they  could  therel^,  which  wan 
agreed  to  be  all  applied  towards  making  good 
any  deficiency  or  loss  which  might  happen  tn 
the.  suitors  if  the  Court  concerned  in  that 
office ;  and  diereupon  the  sum  of  5,0001.  wait 
raised,  by  the  disposal  of  tbe  said  office  to  Mr. 
Edwards,  and  was  applied  accordingly  ;  and 
the  said  Earl  believes  the  MA  from  Wilium; 
Wilson,  in  this  Article  mentioned,  was  assigned' 
by  the  said  Mr;  Dormer  to  the  sakl  Mr.  Ed« 
wards  in  trust,  and  to  the  intent,  that  he  should 
payj  apply,  and  dispose  of  the  said  debt,  or 
such  part  thereof,  as  should  be,  from  timt 
to  time,  by  him  got  hi,  and  received  of  and 
^m^ie  said  William  Wilsoo,  in  such  manner 
jM'Ae  Oomt  ftboidd  mder  and  direct,  nr  to  dwl 
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effect :  after  #liieh  said  asngtmieiit  io  mad*, 
the  Earl  believes  that  the  aaid  Mr.  Edwarda 
used  great  endaavoara  to  obtaio  payment  and 
aatiafactioii  of  ibe  aaid  debt  from  Mr.  Wikon ; 
butftndinif  all  his  endeaTOurs  fruitless,  and  that 
the  Slid  Wilaon  had  long  before  atopt  payment, 
and  was  in  no  condition  of  paying  his  credi- 
lora  the  whole  of  their  debts,  but  that  he  was 
vrilliii^,  and  had  ofiered  to  come  to  a  coropoai- 
lion,  and  to  pay  them  in  proportion  the  utmost 
he  ipras  able ;  the  said  Mr.  Edvrards  thereupon, 
about  the  SOtli  day  of  June,  in  the  year  of  our 
Lord  1722,  nreferred  his  petition  to  the  said 
JSarl,  as  Lord  Chancellor,  settings  tbrth  in  sub- 
stance the  state  of  tbe  case,  as  before- roention- 
jed,  and  praying  that  it  might  be  referred  to  one 
fif  tbe  Masters  of  the  Cotirt,  to  see  if  such  oom- 
position,  so  proposetl  by  the  said  William  Wil- 
son, were  for  the  benefit  of  the  persons  enti- 
tled to  receive  the  same ;  and  the  same  was 
sccordingly,  by  order  of  the  aaid  Earl,  referred 
to  Mr.  niccocks,  the  then  aeoior  Master  of  the 
Court,  to  enquire  into,  and  make  his  report 
therein  ;  and  about  the  26th  day  of  July,  theu 
next  following,  the  said  Mr«  Hiccocksmade  his 
re|>or^,  that  the  said  William  Wilson -had,  under 
}iis  hand  in  writing,  proposed  to  assign  over  to 
the  said  Mr.  Edwards,  as  a  composition  for, 
imd  in  fuU  discbaive  of,  the  sum  of  24,046/.  4$. 
therein  mentioned  to  be  due  and  owing  from 
him  to  the  said  Mr.  Edwards,  as  assignee  of 
the  said  Mr.  Dormer,  the  sum  of  10,000/.  part 
of  a  larcfe  sum  due  loe^e  said  William  Wilson, 
from  Edward  Poulter  of  Hackney,  gentleman^ 
in  this  Article  mentioned^  and  to  ^y^  the  said 
Mr.  Edwards  in  specie,  the  sum  of  1,463/.  2s. 
1^  over  and  above  the  sum  of  560/.  then  al* 
ready  paid  to  the  said  Mr.  Dormer,  in  part  of 
the  said  compoeition  ;  and  that  upon  considera- 
tion had  of  the  circu instances  of  the  said  Wil- 
liam Wilsop,  and  the  said  several  matters,  he 
wa9  of  opinion,  tiiat  the  accepting  the  said  com- 
position would  be  tor  the  benefit  of  the  person 
or  persons  eptitled  to  receive  the  same ;  upon 
vhich  s^d  report  the  said  Mr.  Edwar^  about 
ilie  3rd  of  August  then  next,  preferred  another 
petition  to  the  said  Earl,  with  tbe  said  report 
annexed,  and  thereby  expressly  prayed  the  said 
Earl  to  order  him,  the  said  Mr.  Edwards,  to  ac- 
cept of  the  said  composition,  whereupon  the  said 
Earl,  in  a  prpper  and  usual  manner,  ordered 
jDi^  fame  aa  prajred ;  and  tlie  said  Earl 
ij^th.  That  he  was  informed,  aqd  believes,  that 
the  said  composition  was  made  and  agreed  to, 
ippon  a  consultation  of  all  or  most  of  the  Masters 
<if  the  said  Court,  who,the  aaid  Earl  did  heUeve, 
would  use  their  best  endeavoura  to  get  as  much 
1^  they  could  ;  and  the  said  Earl  saith,  he  hath 
])^ard,  and  believes  it  to  be  true,  that  lieaidea 
the  1,463/.  2«.  U.  then  paid  down,  there  hath 
been  since  got  in  by  Mr.  Edwarda,  on  account 
of  the  aaid  debt  from  Edward  Poulter,  the  aum  of 
1,000/.  .or  thereabouts  ;>  and  titat  at  the  time  of 
the  said  af^igument,  the  aaid  debt,  claimed  by 
Wilson  from  Poulter,  was  a  just  debt ;  and 
jndgmept  ^  law  haa  beea  since  obtained  for 
18,000/..  part  (hereof  ^  a^  ||ie  9^i  Poalter 


waa  looked  upon  to  be  a  substantial  penoa, 
though,  to  avoid  payment  of  the  said  Wikoo's 
debt,  which  aroae  on  account  of  their  dealings  in 
South-Sea  atock,  and  subscriptioiia  in  the  year 
1720,  the  said  Poulter  not  only  brought  his 
Bill  in  Chancery,  but,  after  tbe  aame  was  dis- 
missed, and  that  he  was  taken  in  execatioB 
at  Wilson's  suit  at  common  law,  he  tbnod 
meana  lo  make  his  escape  out  of  the  custody  of 
the  marshal  of  tbe  Court  of  King'a- bench,  aad 
to  get  over  to  France  or  Holland,  where  he 
still  continues,  as  the  Earl  is  informed ;  but  be 
ia  likewise  informed,  that,  after  the  said  escape, 
a  commiasion  of  bankruptcy  was  taken  out 
against  him  by  the  said  Wilson,  upon  which 
aome  effects  were  recovered,  and  likewise  an 
action  at  law.  brought,  and  a  verdict  and  judg- 
ment for  18,000/.  and  upwards  obtained  by  tbe 
said  William  Wilson  against  tbe  marshal,  on 
account  of  the  said  escape ;  and  saith,  he  bath 
likewise  been  informed,  that  the  said  Edward 
Poulter  and  the  marshal  have  each  of  them  of- 
fered considerable  sums  of  money  by  way  of 
composition  for  the  said  debt ;  but  the  said 
Wilson,  from  a  persuasion  of  the  abilities  of  the 
sajd  Edward  Poulter  to  pay  the  whole,  did  at 
first  refuse  any  composition  with  th^  said  PoaU 
ter,  and  sinc^  hath  been  afraid  to  make  any  com- 
position, either  with  Poulter  or  the  marshal } 
and'whatmay  be  the  consequence  thereof,  with 
regard  to  the  suitors  of  the  Court,  or  what  fur- 
ther sums  of  money  may  be  recovered  upon 
account  of  the  aaid  debt,  towards  making  them 
satistaction,  the  Earl  saith,  he  cannot  with  aoy 
oertaiotv  take  upon  him  to  answer. 

XV.  To  tbe  Fifteenths  Article  tbe  Earl  saith. 
That  about  the  month  of  February ,  in  tbe  year  of 
our  Lord  1720,  he  gave  ordei-s  to  his  secretary 
to  write  to  the  several  Masters  of  the  Court  of 
Chancery,  to  bring  in  their  accounts  of  tbe 
cash,  effects,  and  securities  in  their  hands,  be- 
longing to  the  suitors  of  the  Court,  and  belief  €S 
he  did  so  j  but  denies  that  the  same  was  deoe 
with  any  unjust  purpose,  or  with  any  thought 
to  terrify  the  said  Masters  to  make  any  oontri- 
hutioB,  towards  satisfying  the  demands  odob 
the  said  ajfioe  of  Fleetwood  Dormer,  but  be- 
lieves what  they  did  contribute,  they  paid  freely 
and  vohintarily,  and  out  of  their  own  money* 
aod  therein,  as  tbe  said  Earl  believes,  did  oa 
more  than  follow  a  precedent  of  the  like  naturp, 
on  the  failure  of  Dr.  Eddisbnry ,  formerly  a  Hit- 
ter of  the  aaid  Court ;  and  the  said  Earl  sai^ 
that  his  real  and  whole  intention  in  calling  ^ 
the  aaid  accounts,  was  to  inform  hinuself,  io  tba 
best  manner  he  was  able,  of  the  etate  and  can- 
dition  of  the  sevirral  offices,  and  thereby  to  ^ 
the  better  able  to  make  nroper  regulations  coo'' 
ceming  the  same ;  and  therefore,  though  the 
said  Article  seems  to  iosinuale,  as  if  tbecalhog^ 
for  the  said  accounts  was  dropped,  asaoonaa 
the  Masters  were  prevailed  on  to  contribute,  the 
said  Earl  saith,  that  afterwards,  and  witboiit 
apy  regard  thereto,  he  still  continued  to  call 
for  tlie  said  Mastera'  accounts ;  and  DOtfiodiQflT 
them  brought  in,  as  he  expected,  he  did,  about 
the  begiimiiy  of  Not  ember  f<d)pviflf  i  ^^^ 
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miother  letter  to  he  sent  to  them,  requiring 
them  to  briiMi^  io  their  accooDts :  aod,  by  both 
the  letters  seot  to  them  on  that  occasion,  he  di- 
TPCted  the  particular  method  in  which  he  weuld 
iiave  their  accounts  toade  up;  but  the  said 
£arl,  being  afterwards  con? inced  how  difficult 
•nd  tedious  a  work  it  would  be,  and  what  ob- 
•tructioo  it  would  give  to  the  business  of  the 
Court,  and  that  at  last  it  could  not  be  depended 
upon  with  any  certainty,  was  forced  to  lay 
•side  that  design,  and  to  content  himself  with 
goinpon  in  the  same  road  which  his  predeces- 
sors bad  done ;  and  humbly  begs  leave  to  ob- 
serve, that  what  has  been  lately  done,  with  re> 
apect  to  the  accounts  of  the  said  Masters,  jdaio- 
ly  shews  the  insuperable  difficulties  of  such  an 
uudertaking. 

XVI.  To  the  Sixteenth  Article  the  Earl  saith, 
That  he  believes  that,  on  or  about  the  17th  of 
March,  1793,  such  order  was  made,  as  in  the 
said  Article  is  meniioned,  for  Henry  Edwards, 
esq.  to  pay  Elizabeth  Chitty  1,000/.  part  of  the 
mouey  brought  before  Mr.  Dormer,  but  doe? 
Dot  remember  that  the  said  Henry  Edwards 
made  any  complaint  thereof  to  the  said  Earl, 
hat  believes  Mr.  Edwards,  not  having  then 
•officieni  effects  of  Mr.  Dormer's  in  his  bands, 
refused  payment  thereof ;  and  that  in  July  ful« 
lowing,  Mr.  L/K'hman,  in  the  Articles  named, 
applied  himself  to  the  said  Earl  several  times, 
anil  in  a  very  earnest  manner,  to  help  the  said 
Mrs.  Chitty  to  the  said  1,000/.,  alleging  that 
he,  the  said  Mr.  Lochman,  was  to  marry  her, 
and  that  he  had  made  a  composition  with  his 
creditors,  upon  which  1,000/.  was  to  be  paid 
in  a  very  short  time,  which  he  then  mentioned  ; 
and  that  he,  the  said  Mr.  Lochman,  was 
to  have  the  said  1,000/.  for  that  purpose ; ' 
and  tliat,  if  he  had  it  not  by  the  time,  the  com- 
position would  be  void,  and  he  should  be  utterly 
mined  ;  and  at  length  the  said  Earl,  being 
greatly  moved  by  the  pressing  importunities  of 
we  said  Mr.  Lochman,  and  by  compassion  tor 
the  very  great  distress  in  which  he  then  appear- 
Md  to  be,  did  promise  to  supply  him  with  the 
said  l,000/.ontof  his  own  pocket ;  and  accord- 
ingly directed  Mr.  Cottingham,  then  bis  secre- 
tary, to  pay  it,  taking  from  the  said  Mrs. 
Chitty  an  assignment  of  the  benefit  of  the  said 
order,  and  believes  the  same  was  done  accord- 
ingly :  and  that,  upon  Mr.  Lnchman's  pressing 
lor  a  farther  sum  lor  the  said  Mrs.  Chitty,  for 
her  own  use,  the  said  Earl  might  tell  him,  that 
the  said  1,000/.  was  all  that  he  must  expect 
from  the  said  Earl ;  and  the  said  Earl  does  not 
believe  that  he  had  any  discourse  with  the 
■aid  Masters,  to  persuade  them  to  pay  the 
said  l,000/<  toMr«  Lochman. 

And  as  to  the  bst  branch  of  the  said  Article, 
the  said  Earl  saith.  That  the  tsu^  was,  that  one 
iackman  having,  m  the  caose  in  the  Article 
,  mantioned,  been  confirmed* the  best  purchaser 
«f  Ipart  of  the  estate  of  T.  Harper  at  the  price 
«f  4800/.  JO  long  ago  as  tfare  19th  of  December, 
1717,  and  it  being  at  the  same  time  ordered, 
that  the  writings  belonging  to  such  estate, 
§b0QMi  k^  4^fisred  ti  his  cbaofel^  and  that  the 


tenants  ahoold  attorn  to  him,  oa  his- bringing 
his  purchase  money  betbra  Mr.  Dormer,  the« 
one  of  the  Masters,  and  the  said  money  liaving 
been  brought  before  the  said  Master  the  S4tB 
of  Decemoer,  1717,  and  the  tenants  having 
attorned  to  Jackman ;  but  the  conveyances  not 
being  then  executed,  though  long 'before  ap- 
proved, a  motion  was  made  in  the  Court  of 
Chancery  before  the  said  Earl,  on  the  6th  day 
of  December  last,  that  all  parties  might  exe^ 
cute  the  convey aqces,  and  the  360/r  be  paid  to 
the  plaintiff,  towards  sstisfaction  of  a  demand 
she  had  out  of  the  estate  of  the  said  Harper  ; 
and  those  that  were  to  have  the  residuum  of 
the  said  T.  Harper's  estate,  iusisied,  that  they 
were  always  ready  to  join  in  the  conveyances^ 
if  the  purchase  money  were  applied* to  dis** 
charge  the  rest  of  the  estate,  that  they  wer« 
apprehensive  of  a  deficiency  of  Mr.  Dormer's 
estate,  and  therefore  neither  they  nor  the  plain- 
tiff, ought  to  be  aufferers  by  such  deficiency^ 
the  delay  having  been  occasioned  by  the  pur* 
chaser,  and  not  by  the  plaintiff,  and  therefore 
scrupled  executing  the  deeds,  unless  upon  pay** 
ment  of  the  money  to  the  plaintiff],  and  dis* 
charging  the  rest  of  the  estate  therefrom  ;  and 
this  being  the  first  time  that  any  question  re* 
lating  to  Mr.  Dormer's  deficiency  had  been 
laid  before  the  Court,  by  any  pf  the  suitors,  the 
said  Earl  took  notice  of  its  being  so,  and  her 
lieves  he  might  express  himself  to  this  effect. 
That  he  had  indeed  heard  of  the  said  Dormer's 
deficiency,  but  that  it  had  never  yet  come  ju* 
dicialiv  tiefore  him,  upon  complaint  of  any  of 
the  suitors  of  the  Court ;  and  further  deblared, 
that  if  there  should  be  any  deficiency  in  his 
office,  several  circumstances  had  concurred 
thereto,  as  Wilson  the  banker's  stopping  pay* 
roent,  greatly  indebted  to  him,  Poulter's  going 
away  in  Wilson's  debt  18,000/.  and  upwards^ 
aflera  verdict  and  judgment  at  law,i^nd  Poulter 
in  .actual  execution  for  it ;  and  that,  as  he  had 
heani,  Wilson  had  then  lately  brought  an  ac- 
.tion  of  escape  against  the  marshaf,  and  reco* 
vered  a  verdict  agaiiiist  him  for  thelike  sum  ; 
and  how  all  these  matters  would  at  last  come 
out,  the  said  Earl  said  he  did  not  know,  or  ha 
expressed  himself^  that  effect,  and  uo  other; 
and  thereupon  ordered,  that  it  should  be  re^ 
ferred  to  Mr.  Edwards,  to  examine  whether 
the  said  260/.  was  deposited  with  Mr.  Dormer 
for  the  benefit  of  any  particular  person,  and 
whom,  and  what  was  the  occasion  of  the  delay, 
that  the  said  conveyances  were  not  execntcMd, 
and  the  said  260/.  purchase  money,  paid  out 
before  the  year  1720 ;  and  whether  there  was 
likely  to  be  a  loss  of  any  money  deposited  with 
the  said  Mr,  Dormer,  and  that  upon  the  Mas- 
ter's report  such  further  order  should  be  made, 
as  should  be  just ;  and  the  said  Earl  hopes  the 
said  order  was  very  proper  and  necessary,  and 
takes  the  liberty  of  representing  to  your  lord* 
ships,  that  this  was  after  the  accounts  of  the 
Masters  had  been  laid  by  the  said  Earl  before  the 
Wrds  of  the  council,  and  had  been  for  some  time 
under  the  consideration  of  the  judges  and  othev^^ 
appoioted  by  hi$  majesty  to  inspeiDt  the  s»me,  , 
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XVI  f.  To  the  8«irenteentb  Article  tht  Earl 
•aitb.  That  he  never  endeavoured  to  conceal 
the  deAciency  occasioned  by  Mr.  Dormer's 
failure,  bnt  as  tlie  said  Earl  was  under  a  full 
uersoasion,  that  tho  same  would  all  in  due  time 
(a  made  pfood,  and  as  Mr.  l>ormer's  effects 
were  comings  in  by  degrees,  and  no  application 
Was  m%de  to  him  by  any  of  the  persons  con- 
earned,  to  put  a  stop  to,  or  any  restraint  upon, 
the  payments,  be  did  not  think  it  iocumbent 
«pen  bim,  ex  officio^  to  make  a  declaration  of 
an  aTerage.  And  the  said  Earl  sailh,  that  he 
does  not  know  that  any  order  wss  made  by 
bim  fbr  Mr.  Edwards  to  pay  any  money  that 
had  been  lodged  with  Mr.  Dormer,  ezeept  the 
order  aforementioned,  in  tbecase  of  Chitty,  but 
believes  several  orders  have  been  made  by  the 
Cknirt  fbr  that  purpose,  and  that  the  said  Mr. 
Edwards,  under  a  firm  persuasion  that  the 
whole  deficiency  would  be  made  good',  paki  oat 
the  whole  asms  so  ordered,  so  fbr  as  the  moiiey 
then  in  his  bands  would  extend* 

XVII  I.  To  the  Eighteenth  Artwie  the  said 
Barl  saiihy  he  never  knew  how  the  Masters 
kept  or  disposed  of  the  money  and  effects  be- 
kmgiog  to  the  suitors  of  the  Court ;  and  as  he 
believes,  that  after  Dr.  Eddisbury 's  failure,  the 
then  Lord  Chancellor,  so  he  knows  that  after 
Mr.  Dormer's  misfortune,  the  Earl  thought  of 
several  methods  to  prevent  any  inconvenieace 
upon  the  like  accident  for  the  future ;  but  they 
had  both  the  same  misfortune,  not  to  bring  any 
ef  them  to  such  perfeetbn,  as  to  venture  to  put 
them  in  practice. 

That  several  propossfa  were  made  to  him  by 
the  persons  he  consulted  upon  that  occasion, 
but  none  that  he  believes,  it  will  be  held  crimi- 
na]  not  to  have  then  established ;  some  things 
were  proposed  that  he  thought  impracticabte, 
•ome  insufficient,  some  inconsistent  with  that 
conaplete  regulation  he  hoped  to  make  $  the 
•bjecti  be  proposed  to  himself,  were  to  provide 
for  whatever  deficiency  might  happen  in  the 
offiee,  kite  Mr.  Dormer's,  to  secure  the  suitors 
ftDm  any  future  loss,  and  to  make  several  re- 
gulations relating  to  the  offices  of  tfie  Mssters, 
and  he  thought  these  would  be  best  dene  toge- 
ther, nor  had  he  perfected  the  scheme  of  any 
•n^  of  them  to  his  own  satisfaction  ;  he  remem- 
bers no  proposal  that  be  thought  would  take  it 
totally  out  of  the  power  of  the  Masters,  to  dis- 
pose of  the  securities  or  effects,  or  effectually 
secure  the  casD.    The  said  Earl  admits,  that 
he  did  not  demand  any  security  to  be  given  by 
anj  of  the  aaid  Masters  at  the  time  of  their  nd- 
mittanee,  because  it  bad  not  been  done  by  his 
vredeeeasors,  who  were  much  wiser  men  than 
himself,  nor  was  he  so  much  as  asked  by  any 
ef  the  parties  interested  so  to  do ;   as  to  what 
the  said  Earl  did  with  relation  to  the  accounts 
•f  the  said  Masters,  be  hath  already  set  forth, 
and  saitb,  that  be  gave  no  permission  nor  en- 
oeuragement  to  the  Masters  of  the  Court,  to 
employ  or  traffic  with  the  suitors'  money  for 
their  own  gain  or  proHt ;   he  owns,  that  with 
respect  to  the  securities  in  the  hands  of  the 
Masters,  he  made  no  genecal  order,  ami  llrinks 


it  the  less  msterial,  because,  notwithstandiog 
what  is  alleged  in  the  dose  of  this  Article,  bs 
believes  all  the  present  Misters  did,  in  DSf 
oeinber  last,  produce  all  the  securities  in  tbeir 
hands,  and  tlie  Court  of  Chancery  bath  tiocs 
secured  the  same  for  the  benefit  of  the  sniton. 

XIX.    To  the  Nineteenth  Article  the  stid 
Earl  saith.  That  upon  great  consideratioD  of 
Mr.  Dormer's  deficiency,  and  of  the  daoger 
there  might  be  of  further  inconveniences,  with 
relation  to  the  money  and  effects  in  the  bands 
of  the  Masters,  and  of  several  disputes  and  dif* 
ferenoes  that  had  arisen  in  the  Court  of  Chas- 
eery,  and  of  some  applicatrans  of  the  said  lfas« 
ters,  for  establishing  them  in  their  just  rights, 
and  of  some  practices  of  the  Masters,  which 
the  said  Eari  thought  ought  to  be  reformed} 
he  was  convinced,  that  the  same  Was  a  work  of 
too  great  consequenee  for  him  singly  toattenp^ 
and  being  highly  sensible  of  his  moatsacred  ma« 
jesty 's  paternal  goodness  to  his  people,  did  pre- 
sume humUj  to  beseech  his  majesMr,  as  tbs 
fountain  of  justice,  to  dcpilte  some  of  his  most 
honourable  privy  council,  to  take  the  matteis 
aforesaid  into  consideration,  in  order  to  the  es- 
tablishing such  regvdations,  as  might  tend  ts 
the  honour  of  that  high  Cocnrt,  and  to  the  ad* 
vantage  of  his  miyesty's  subjects  being  suitois 
there :  whidh  request^  his  nciajesty,  out  ef  bit 
wonted  goodness,  was  pleased  to  receive  very 
graciouuv,  and  named  eeveral  lords,  and  other 
honourable  persona  of  his  privy  council,  to  bs 
a  eommitfee,  to  take  the  same  into  coosidera- 
taon ;  and  pursuant  to  his  majesty's  commaDd, 
the  said  committee  met,  and  began  with  tbe 
acoounis  of  the  said  Masters,  wherein  the  said 
Eari  begs  leave  to  appeal  lo  such  ef  your  lord- 
shipsj  vrbo  attoided  m  thatcoranuttee,  whether 
he  did  not  eontaibute,  lo  the  utmost  of  bis 
power,  te  baTO  every  thing  done  whuA  the  sai4 
committee  thought  expedient:   and  the  said 
Eari  saith,  that  he  made  all  such  orders  sa 
were  by  them  judged  requisite,  and  so  prcsssd 
the  execution  thereof,  that  not  only  roe  sc« 
counts  of  all  the  Masters  then  in  beiusr  were 
brought  in,  but  all  the  securities  in  all  tbeir 
hanifi,  ami  the  cash  of  most  of  them  were  a^ 
toally  lodffed  in  the  Bank  of  Engisnd,  sad 
therefim  tne  said  Eari  is  greatly  surprised,  to 
find  himself  charged  with  obstructing  the  tak- 
iuff  those  accounts,  which  he  had  thus  desired 
might  be  taken,  and  contributed  to  the  udung 
efthem  with  all  his  power.   And  the  ssid  Eari 
saith,  that  he  never  thought  of  preventing  t 
parliamentary  enquiry,  any  otherwise,  than  by 
making  it  unnecessary,  and  procuring  to  twi 
suitors  a  full  redress  of  all  their  grievsnces,  sad 
rectifying  whatever  he  found  amiss,  and  thst 
he  looked  upon  to  be  his  duty,  and  begs  leave 
to  say  it  here  once  for  all,  in  answer  to  all  the' 
several  insinnatioaa  of  that  kind  eontained  isr 
the  Articles.  ., 

And  the  said  Earl  furtlier  saith.  That  while 
the  said  aceooots  were  taking,  every  one  of* 
tbe  said  Masten  declared,  over  and  over,  that 
they  had  efiecti  suflicient  to  answer  their  whole 
and  the  said  Bari  finulf  WdicNAt 
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the  8Bine  to  be  trae,  mod  tm  all  of  theni)  Ibal 
be  nw  (wbicb  be  believes  were  all,  or  at  ieaaft 
mil  bat  Mr.  Kynaaton)  had  told  the  said  Barl, 
Ifaat  tb^  were  able  to  answer  their  acc»imt8 ; 
aod  when  they  bronght  their  acoounts  to  the 
said  Sari,  for  nini  to  lay  before^tke  said  eom* 
ndttee,  Mr.  Hoiford  bad  wroto  under  bis  ac« 
eoont  some  declaration  to  that  effect,  and  some 
ethers  of  them,  as  he  remembers,  had  made 
use  of  some  other  expressions,  wbich  he 
thoagbtnolso  proper;  and  some,  as  he  be- 
lieves, bad  wrote  nothing  (but  he  cannot  die* 
liDgvisb  the  persons)  and  the  said  Bar!  think- 
litf ,  that  when  the  said  aocoonls  came  to  be 
hid  befinre  the  committee  of  coondl  by  him,  it 
woold  be  proper  that  the  same  thing  sbonld 
be  declared  to  the  committee,  which  bad  been 
said  to  him  siagfly,  he  advised  them  all  to 
write  the  same  words  under  their  aecoonts,  and 
did  tell  them,  in  great  sincerity  and  fiiendship, 
thai  at  a  time  when  so  many  men's  months 
were  open  against  them  as  insolTent,  it  would 
be  for  their  honoor  and  interest  to  make  it  ap 
pear  that  they  were  able  and  sufficient,  as  ne 
tba  beiieTed  tbem  to  be,  hot  never  thooghtof 
a  contrivance  lo  bare  them  decettfolly  appeart 
or  seem  what  they  really  were  not;  and  he 
says  they  dkl  then  witiidiaw  to  imke  the 
snoscription,  or  at  least  so  many  of  them  whose 
Aceonnts  were  then  ready ;  and  soon  after  de- 
fivcved  them  to  the  said  Bari,  who  carried 
them  with  him  to  the  committee  of  oenncil, 
whither  he  was  then  going,  without  looking 
npon  them ;  bnt  upon  readioff  them  at  the 
•sQncU,  it  was  observed  that  they  bad  not  all 
nsed  the  same  weids,  having  Taried  consi- 
denMy,  bnt  what  any  of  the  sabseriptkms 
were,  he  cannot  take  upon  him  to  set  fbttn. 

And  the  said  Eari  further  saith,  That  a  snb- 
ieqiient  order  being  made  by  the  said  Earl, 
Ibr  Ihe  ssid  Masters  to  prodnoe  their  securities, 
and  llMir  cash,  before  tne  persons  appointed  to 
faispect  their  aocpsunts,  they  made  gieht  com- 
plaint, ^t  so  many  bundled  thousand  pounds 
ibottid  be  required  at  so  short  a  warning,  and 
some  of  them  saying,  that  though  they  had 
eflecte  sufficient,  and  could  raise  me  whole  If 
they  had  a  little  time,  deshed  the  said  £arl  to 
allow  them  farther  time  for  that  purpose ;  but 
the  oatd  Eari  saith,  that  be  rc4|uirea  them  to 
bestir  themselves,  and  raise  it  immediately^ 
tdiing  tbem,  that  since  they  had  effects  to 
gire  secority,  tliey  might  fina  friends  to  fur- 
nish the  money ;  and  believes  he  did  say,  that 
some  of  tbeir  own  brethren  might  perhaps  be 
Me  to  let  tbem  have  hioney  till  tney  could 
ndso  it  another  way. 

But  if  any  of  them  did  supply  others  with 
cash  or  effects  to  prbduce,  only  to  make  a  false 
ehew  and  appearance  of  their  ability,  and  rea- 
diBeas  to  answer  the  babmoe  of  tbefr  ikcoounts, 
the  said  Earl  knows  ootbinj^  of  it,  and  is  sure 
they  had  notthe  least  encouragement  from  him 
as  to  do. 

XX.  To  the  Twentieth  Article  the  said  Earl 
silth.  That  it  nerer  entered  into  his  thoagbts, 
to  make  use  of,  nor  did  he  ever  make  Jise  of 


any  of  the  money  beiongiog  to  tbe  loiters  of 
the  Court  for  his  own  private  advantage  |  bn| 
believes,  that  in  December  17S0,  having  oeca« 
sion  for  the  sam  of  1,500/.  and  asking  his  se-* 
cretary,  Mr.  Coltingham,  whether  he  cotrld' 
lend  mm  the  same,  be  said  he  ceuld  «ot,  but 
wouhl  praeure  it  for  htm;  and  aecordbgly, 
borrowed  the  same  from  Mr.  CMIirey,  one  of 
the  Masters  of  tbe  said  Conrt,  and  the  salif 
Bari  gSve  his  own  note  for  payment  thereof 
to  the  said  Mr.  €kHifTey,%nd  in  February  IM*- 
lowbg  repaid  1,000/.  part  of  the  said  priDci«' 
pal  sum ;  bnt  in  the  same  month  of  FebrnarTg' 
17iM),  upon  a  fresh  ooeasion,  borrowed  agara 
part  of  the  said  l,000/«  so  paid  back,  and  a 
note  O!^  notes  were  given  for  tbe  payment 
thereof;  and  some  time  after  the  Earl  ordered- 
the  whole  money  borrowed  of  the  said  Mr. 
Gk>dflpey  to  be  paid,  with  all  the  interest  due 
fbr  the  same;  and  the  said  Godfrey  received 
Uie  prfaioipsl,  hot  would  not  be  preTailed  upoa 
to  take  tbe  iutersst,  or  any  part  thereof:  and 
the  said.  Earl  saith,  that  all  the  said  money 
was  repaid  within  the  compass  of  a  year  aAer 
it  was  Mnowed ;  and  the  said  Bari  declares, 
that  he  nerer  received  or  bonrewed  any  same 
of  money  whatsoever  of  any  of  tbe  Master* 
of  the  said  Conrt,  eaoept  as  above  set  forth. 

XXI.  Totheone-and-twentieth  Article  tii# 
said  Biri  saidi,  That  upon  the  strictest  review 
of  his  own  bebeviour,  daring  the  time  he  had 
the  honour  of  serring  his  most  sacred  majesty 
in  the  office  of  Lord  Cbaneelk>r,  he  is  noT 
eonsoious  to  himself  that  he  ever  did,  in  any 
illegul  or  ariiiMr  t  manner,  extend  his  newer, 
or  the  power  of  the  Court,  beyond  their  lawM 
and  just  bounds,  or  that  he  did  ariiitrarily  or- 
illegaliy  assume  to  himself,  ao  Lord  Chan* 
celler,  or  by  colour  of  his  office,  any  unjust 
and  unlimited  power  of  dispensing  with,  sus- 
pendingv  or  controuling  the  laws  or  statutes  of 
this  realm,  or  that  be  any  ways  oppraned  the 
suitors  of  the  Court,  or  was  guilty  of  any 
breach  or  violatton  of  therigfhto  or  liberties  of 
thesubfeot,  or  of  his  own  oath,  as  Lord  Chan* 
oeltor:  and  with  regard  to  the  particular  corn-* 

gaint  against  him  in  this  Article,  the  said 
arl  saith.  That  Rachel  Tyson,  in  the  Article 
named,  as  the  Earl  is  informed,  caused  a  Bill 
to  be  exhibited  in  the  Court  of  Chancery,  in 
tbe  name  of  her  son  and  daughter,  in  the  ssid 
Article  likewise  mentioned,  by  tbeir  proehien 
amvf  agaio8t>herself,  and  tbe  said  John  Tyson ' 
and  others,  to  have  the  trusts  in  tbe  will  or  her 
late  husband  duly  performed  ;  and  the  same 
was  brought  to  hearing  at  the  Rolls  tbe  tth 
day  of  July,  1718,  and  by  the  decree  theu 
made,  it  was  amongst  other  things  ordered, 
upon  the  prayer  fas  the  said  Earl  bath  heard 
and  believes)  of  the  counsel  employed  by  tbe 
said  Raeltel  Tyson,  thai  a  rfceiver  should  be,; 
appointed  of  the  rente  and  profits  of  tbe  real 
estote,  who  was  to  have  a  salary  allowed  him» 
and  power  to  let  and  set  the  said  estate,  as  there 
should  be  occasion,  with  tbe  approbation  of* 
the  Master,  to  whom  tbe  canse  was  referred  :' 
and  the  said  Earl  saitb,  that  in  execotion  of^ 
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that  part  of  the  decree,  which  directed  a  re- 
oeiver  to  he  appointed,  the  Master  baviDe  cer- 
tified, that  he  had  appointed  John  Nicholas, 
caq.  to  be  the  receiver  of  the  rents  and  profita 
of  the  aaid  estate,  the  ^id  John  Tyson,  think- 
ing himself  aggrieved  thereby,  did,  in  the 
usual  course  ot  proceedings  in  the  said  Court, 
cause  exceptions  to  be  filed  against  the  same, 
and  upon  the  arguing  thereof  before  tlie  said 
Earl,  by  counsel  of  both  sides,  affidavits  were 
read,  to  shew  that  the  said  John  Nicholas  was 
an  improper  person ;  that  the  said  testator  had 
declared  m  bis  life- time,  that  the  said  John 
Kicholso  by  name  should  not  bafe  any  thing 
to  do  with  the  management  of  his  estate ;  and 
that  a  considerable  part  thereof  consisted  in  old 
bouses  and  water- works :  and  the  said  Earl, 
upon  a  full  heariojK  of  both  parties,  was  of 
opinion,  that  the  said  John  Nicholas  ought  not 
to  be  appointed  the  receiver;  and  upon  the 
proposal  of  the  said  John  Tyson,  then  in  Court, 
ordered  Robert  Dovley,  esq.  to  be  receiver,  he 

S'ving  security  to  be  approved  of  by  the  said 
aster ;  which  order  was  made,  as  he  believes, 
on  the  15th  of  January,  in  the  year  1718 ;  and 
affirmed  upon  the  re- arguing  the  said  excep- 
tions on  the  6th  of  March,  in  the  year  1718; 
since  which  time  the  parties  interested  have 
never  thought  fit  to  complain  thereof  to  your 
lordships  by  appeal,  in  order  to  have  it  reversed, 
as  mistaken  or  unjust,  though  now  the  making 
thereof  is  complained  of  as  a  crime ;  and  the 
said  Earl  is  not  ashamed  to  own,  that  he  wy 
very  well  acquainted  with  the  said  Robert 
Dovley  for  some  years  before  the  said  onler, 
and  believed  him  to  be  a  person  of  great  honour 
and  integrity,  application  and  exactness,  and 
believes  there  are  several  persons  of  distinction 
to  whom  he  had  the  honour  to  be  known,  who 
had  the  same  opinion  of  him ;  but  the  said 
Earl  did  not  appoint  him  receiver  because  of 
his  own  respect  for  him,  but  because  he  was 
named  by  the  said  John  Tyson,  who  was 
uncle  of  the  said  infant,  and  executor  of  his 
father's  will  in  trust  for  him,  and  by  the  same 
will  appointed  his  guardian  in  case  of  his 
mother's  death  or  marriage,  and  to  whom  the 
said  testator  had  devised  the  said  estate,  in 
case  of  the  death  of  the  said  infant  without 
issue  male,  and  whose  interest  it  therefore  was 
to  take  care  of  the  infant's  interest  in  that  par- 
ticuhir ;  and  the  said  John  Tyson  and  sir  Cassar 
Child  (whose  daughter  the  said  John  Tyson 
had  married)  had  such  confidence  in  him,  the 
said  Robert  Doyley,  that  upon  the  18th  day 
of  March,  1718,  thev  entered  into  a  recog- 
nizance, together  with  him,  in  the  penalty  of 
7,000/.  tor  the  said  Robert  Doyley's  duly  ac- 
counting for,  and  paying  the  money  hesiioold 
receive  out  of  the  said  infant's  estate  ;  and  the 
said  Earl  saith,  that  no  complaint  was  ever 
made  to  the  said  Earl  a^inst  the  said  Robert 
Doyley  to  the  time  of  his  death  ;  but  he  owns 
that  be  hath  heard,  that  upon  the  Master's 
stating  the  accounts  since  Christmas  last,  there 
does  appear  due  from  the  said  Robert  Doyley 
about  two  thousand  and  five  or  m  hundred 


pounds;  but  believes  there  is  not  any  fearer 
doubt  but  that  the  same  is  very  well  secured  by 
the  said  recognizance. 

And  the  said  Earl  saith,  That  he  does  not 
remember  the  particular  expressions  used  by 
the  counsel  or  himself,  upon  arguing  or  re- 
arguing the  said  exceptions,  but  he  caoDol  be« 
lieve  that  any  counsel,  of  great  ability  asdex* 
perieuce  in  the  said  Court,  would  have  tbooifht 
what  the  said  Earl  did  extraordinary,  moeb 
less  would  have  used  such  an  ex|ires8ioo  to  the 
said  Earl  as  in  the  Articles,  whiob  is  aa  iade^ 
cent  censure  of  his   proceedings  ^   and  here 
being  a  decree  in  thu  case,  approved  of  by  all 
parties,  that  a  receiver  shouU  be  appointed  to 
receive  the  rents  and   profits  of  the  iniant's 
estate,  the  said  Earl  is  at  a  loss  to  iiuderstaDd, 
how  the  fixiugon  the  person  to  be  the  receiver, 
upon  good  security,  to  account  for  and  pay 
the  same  for  the  infant's  use,  is  reviving  the 
Court  of  Wards,  whose  business  it  was  lo  take 
the  rents  and  profits  of  tlie  infant's  estate  fbr 
the  king's  use,  without  accounting  for  any  of 
them  to  the  infant,  but  barely  providing  a 
maintenance  for  him,  at  the  discretion|>  per« 
haps,  of  some  ji^rantee  of  the  custody. 

Thus  the  said  Earl  has  laid  his  ease  before 
your  lordships,  and  doth  further,  for  answer  to 
all  the  said  Artidea,  say.  That  he  is  not  guilty 
of  all  or  any  of  the  matters  contained  in  the 
said  Articles,  or  any  of  them,  in  maaoer  and 
form  as  they  are  therein  charged  against  him ; 
and  the  saia  Earl  doth  further  insist  upon  thr 
benefit  of  his  majesty's  most  gracious  snd  ge« 
neral  free  pardon,  granted  to  all  his  sobfects 
(not  therein  excepted),  in  and  by  an  act  of  psr- 
liament  for  that  purpose  made  in  the  7th  year 
of  his  msjesty's  reign,  in  bar  of,  and  in  bis  de- 
fence against  the  said  impeachment,  and  the 
said  Articles  exhibited  in  maintenance  tbereoff 
and  all  and  every  the  proceedings  thereopoD, 
so  far  aa  the  aame  extend  to  any  neglect, 
ofleuce,  or  misdemeanor,  or  supposed  neglect, 
offence,  or  misdemeanor,  or  any  other  set, 
matter,  or  thing,  suffered,  done,  or  oommittedr 
or  omitted  by  him  the  aaid  Earl,  before  tbs 
24th  day  of  July,  in  the  year  17il,  eod  doth 
humbly  insist,  that  no  evidence  oogbtto  be 
given  against  him  for  or  concerning  any  of  the 
roattera  or  thinga  aforesaid,  in  and  by  thesaid 
Act  pardoned,  or  any  of  them  ;  and  dotb  arer/ 
that  he  is  not  within  any  of  the  exceptions  io 
the  said  Act  contained.  Macclesfield.- 


The  Commons  Replication  to  thb  A»* 
,swER  OF  Thomas  Earl  of  Maccmi* 

FtELD. 

The  Commons  have  considered  the  Aoiwef. 
of  Thomas  eari  of  Macclesfield,  to  the  Articles 
exhibited  against  him  by  the  knights,  ^^^^ 
and  burgesses  in  parliament  assembled,  and  ob- 
serve, that  the  said  Earl  hath  industriously 
avoided  giving  a  direct  and  particular  Answer 
to  several  matters  positively  and  certainly  al- 
leged agaiost  him  ior  the  said  Articles,  wbi€b»» 
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•Aemjbe  ttature  oftbeftic^  tbemselTes,  miMt 
•BMeisarily  Ke  in  bis  ovfk  knowle<lgpe,  and  balh 
•ettcnfted  to  disgruise  aod  cover  the  real  criiiMs 
laid  to  hin  charge,  bj  inimatenal  and  eTaaire 
iiiaiiMialioDS  o^  tacts  of  a  different  nature ;  and 
that  many  pavts  of  the  said  Answer  are  contm- 
dictory  to,  and  ioeonsistent  with  each  other, 
upon  which  they  might  demand  your  lordships' 
imtnediale  jodgment :  yet  the  Commons  beiB^ 
able  to  mainlata  the  troth  and  justice  of  their 
aacttsatioQ,  are  willing  to  enter  into  the  doe 
examination  thereof:  and  do  wrer  their  Charge 
tit  High  Cfiflsss  and  Bitsdemeanors  against 
the  said  Thosnas  eari  efMaoeiesfield  to  be  true, 
ud  that  the  said  Sar)  is  guilty  in  such  maii- 
ner  as  he  stands  impeached  y  and  that  the 
Cemmone  wiH  be  ready  to  prove  their  Charge 
sif^aijiat  him,  at  8U<^  cooTenieot  time  as  ihaH 
Iw  appointed  fat  that  purpose. 

L.  C.  J.  Kkig.    GenlleroeB  of  the  House  ef 
CSomanons,  you  may  proceed  as  yon  please. 

Sir  G,  Oxenden,  My  lordfi,  the  Commons 
of  Great  Britain  in  parliament  assembled,  hare 
out  of  their  iodtspensable  A\xky  to  his  sacred  ma- 
jesty, and  zeal  for  the  security  of  the  estates 
and  properties  of  tbeir  fellow  subjects,  eKhibited 
a  Charge  of  Hi^h  Crimes  and  Misdemeanours 
against  the  earl  of  Macclesfield,  lale  Lord 
Chaneeller  of  Great  Brttain,  complaining  of 
nMMiy  dangerous  and  corrupt  practices,  many 
giiovone  and  heinous  offences  committed 
against  the  good  and  wholesome  Iaw9  and  sta- 
iaies  of  this  realm. 

Ilie  tirst  and  principal  accusation  of  the 
Commens  is,  That  the  Earl  at  the  bar,  whilst 
he  eontiaaed  in  the  office  of  Chancellor,  did 
illegalty  and  corruptly  insist  upon,  and  take  of 
divers  persons,  sereral  great  and  exorbitant 
aama  ol  maoey,  in  order  to,  and  before  tbeir 
adoiission  into  tffteir  offices  of  Masters  in 
Chancery ;  and  that  those  offices  concern  the 
administretion  of  justice  in  that  Court. 
"  This,  my  lords,  is  a  charge  of  the  deepesik 
^e ;  the  crime  alleged  strikes  at  the  rery  root 
at  ||«oiremmefit  itself;  it  is  the  essence  and 
atabilily  of  society,  that  justice  should  be  ad- 
■itoialered  with  ch»imess  and  impartiality,  that 
the  people  may  sit  easy  under  the  wings  and 
praleetion  of  the  laws,  and  tbeir  properties  be 
guarded  from  unjust  iuTasions.  In  the  pro- 
gress of  the  Charge,  your  lordships  will  ob- 
aerre,  that  almost  all  the  other  crimes  and 
misdemeanonrs,  of  which  this  noble  person 
ataods  aocused,  are  subservient  to  this  diief  de- 
sign of  amassing  together  vast  and  immense 
aoms  of  money,  and  that  they  have  a  tendency 
to  advance  the  price  of  these  offices:  whether 
alley  be  ads  of  unjust  oppression ;  of  wilful 
neglect ;  or  of  partial  and  unequal  administra- 
tion of  justice';  whether  they  be  acts  of  open 
riolation  of  doty,  or  of  secret  and  private  in- 
trigue  to  eindethe  public  justice  of  the  kinffdoro, 
your  lordships  will  find  these  arrows  drawn 
all  from  the  same  quiver,  dipt  in  the  same 
otadly  poison,  and  directed  to  the  same  mark. 

In  order  to  set  this  ia  tht  dearest  light,  I 
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mast  ga  on  and  observe.  That  the  Commons 
ehaigein  the  next  place,  that  insufficient  per- 
sons were  (bund  out  and  pitched  upop  to  be  ad- 
mitted Masters  of  the  Court ;  men  of  smaK 
sobstance  and  ability,  no  ways  fit  to  be  entrost- 
^  with  the  great  sums  of  money  and  effects 
lodged  in  their  respective  hands. 

My  lords,  the  natural  qaafities  and  endow- 
OMuts  requisite  to  recommend  men  to  so  great 
a  trust,  ought  to  have  been  honesty  and  pro- 
bity ;  the  Required  ones,  those  of  knowledge 
and    experience;    without  a  due  mixture  of 
these,  it  was  very  hazardous  to  admit  any  into 
trost :  bat  no  doubt  credit  and  competency  of 
fortune  were  ingredients  perfectly  necessary; 
baeause  whatever  loss  or  misfortune  might  at- 
tead  the  management  of  a  Master  so  accom- 
alished,  hi  the  ordering  the  suitors'  money, 
here  m^ht  be  some  provision  coming  out  of  hia 
estate  to  make   reparation.     Your  lordshipa 
wfll,  no  question,  at  the  first  view,  think  it 
catries  an  odd  appearance,  when  this  unfor- 
tunate Eari  had  resolved  within  himself,  at  all 
haxards,  to  raise  exorbitant  and  immense  trea- 
sures out  of  the  sale  and  disposal  of  the  Mas- 
ters' places,  how  it  should  answer  his  corrupi 
designs  to  admit  into  them  persons  of  smalt 
substance,  and  some  of  almost  desperate  for- 
tunes, utterly  unable    to  lay  down  the  vast 
prices  those  offices  were  sold  for  at  public  auc- 
tion :  but,  my  lords,  the  vastness  of  the  prioi 
was  no  objection  or  discouragement  to  a  person 
already  undone,  provided  he  might  1»e  mada 
easy  in  the  manner  of  payment,  and  run  no 
hazards.    Men  of  substance  roi^bt  very  well 
be  afraid  to  present,  as  bis  lordship's  phrase  is, 
a  whole  estate  at  once  for  an  uncertain  and 
precarious  prospect,  either  of  success  in  the 
office,  or  of  lifo  or  health  to  enjoy  it;  so  that 
the  fittest  engines  and  instruments  to  effect  the 
noble  lord's  purposes,  were  men  f>f  small  and 
shattered  circumstances.     And  therefore  tfaa 
Commons  go  on  and  chargne,  that  there  was  a 
fi^uduient   and  ui^warrantable  method  made 
use  of  in  paying  for  the  Masters'  ^offices  out  of 
the  very   money   belonging  to  the  innoqent 
suitors  of  the  Court;  that  this  practice  was  no- 
torious and  public,  and  the  person  at  the  bar 
well  acquainted  therewith.      Your  lordshipir 
now  observe,  that  the  greatest  difficulty  of 
all  to  an  indigent  person,  viz.  the  payment  of 
the  money,  was,  by  this  dangerous  and  un- 
justifiable contrivance,   totally   removed,  and' 
when  a  man^was  neither  to  be  out  of  pocket 
hifnself,  nor  thrown  into  any  fears  and  ap- 
prehensions of  being  questioned    for  misap- 
plying the  suitors'    money,    is    it   at  all  toi 
be  %vondered  at,  that  the  price  of  these  of^ 
fices    should  swell  to  that  bigness,  as  lonr 
to  be  the  topic  of  conversation  ih  the  world 
about  us,  and  at  last  become  the  subject  of  a. 
national  enquiry  ?   This  scandalous  method  of 
payment  is  of  the  most  malignant  kind,  and  a 
suitor  is,  contrary  to  the  law  of  nature,  made 
the  instrument  of  his  own  destruction ;   hia 
substance,  which  ought  to  be  his  support  and 
relief,  is  turned  to  Us  oppression,  or  if  part  only 
3  F 
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.be  taken  from  him,  it  is  io  order  to  arm  ano- 
'tber  to  dispossess  him  of  the  rest.  The  great 
person,  whose  daty  it  is  to  protect  his  property, 
IS  the  promoter  ol  his  loss,  and  is  the  mora  un- 
pardonable in  it,  as  he  turns  that  loss  to  his 
;OWD^  advantaffe.  If  it  be  a  thing  OBirersallv 
condemned,  ror  a  person  in  the  EarPs  late  high 
station,  to  borrow  a  suitor's  money  without  his 
knowledge,  notwithstanding  he  offers  a  mode- 
rate interest  for  it,  because  it  is  encouraging 
the  Masters,  by  his  own  example,  to  lend  out 
sums  with  as  much  justice  to  other  people,  how 
infinitely  greater  is  this  offence?  If  it  be  a 
crime  to  put  men's  properties  to  hazard,  bow 
much  blacker  is  it  to  take  them  to  one's  self, 
and  incorporate  the  widow's  mite  with  one's 
own  heap !  But,  my  lords,  when  such  prodigi- 
ous sums  were  extorted  from  the  Masters,  could 
It  be  aiw  mystery  how  they,  were  to  re-imburse 
theoMeWesr  For  although  they  paid  no  money 
•f  their  own,  yet  they  made  themselves  ac- 
countable for  what  they  used  of  the  suitors: 
was  it  not  an  obvious  consideration,  that  if  they 
dared  pay  for  their  employments  ipith  part  of 
the  trust-money,  they  meant  to  traffic  ana  game 
with  the  remainder  too  ?  They  came  in.  Masters 
upon  such  terms,  for  no  other  purpose  but  to 
pillage  and  fleece  those  under  their  care.  What 
must  be  the  natural  and  unavoidable  conse- 
quence of  lodging  in  their  hands  such  uocon- 
troulable  and  licentious  power  over  their  cash, 
|>ut  that  the  first  ill  run  would  crush  them  at 
pnce,  and  pave  the  way  to  great  deficiencies  ? 
But  lest  the  prospect  of  so  calamitous  a  case 
should  deter  the  most  greedy  from-  contracting 
lor  a  Masjter's  place  on  terms  the  most  inviting, 
^ou  will  see,  in  the  series  of  this  affair,  what 
•hiftS)  what  artificer  were  employed,  to  hide 
f  ucb  a  miserable  scene  from  the  eyes  of  the 
world.  For  the  Commons,  in  the  next  place, 
charge,  that  Fleetwood  Dormer,  esq.  having 
cmb^Ied  great  part  of  the  effects  belonging 
to  the  suitors  ot  the  Court,  died  indebtetl  to 
them  in  divers  sums  of  money,  amounting  in 
the  whole  to  25,000/.  and  upwards ;  that  the 
Boble  lord  at  the  Imr  has  not  made  any  proper 
enquiry  into  Dormer's  deficiency,  taking  no 
care  about  his  effects,  but  has  endeavoured  to 
^ide  and  conceal,  from  the  suitors,  the  state 
•nd  condition  of  the  office,  and  that  this  con- 
cealment was,  lest  a  public  discovery  of  the 
deficiency  might  lessen  the  unjust  gains  he 
proposed  to  himself  from  the  sale  of  &e  Mas- 
ter's places.,  Your  lordships  observe  here,  that 
one  accusation  is,  a  great  and  manifest  neglect 
in  the  execution  and  discharge  of  his  duty;  a 
wilful  and  deliberate  neglect;  not  arising  (torn 
the  infirmity  of  human  nature,  but  growing  out 
of  the  corruption  of  it ;  mitigated  by  no  one 
shadow  of  excuse,  but  aggravated  by  the  at- 
tendance of  many  foreseen  ill  consequences. 
If  an  office  abused  in  the  most  fatal  manner,  on 
the  brink  and  precipice  of  utter  destruction, 
was  not  a  proper  object  of  his  immediate  in- 
spection, no  wonder  the  most  prosperous  offices 
did  not  deserve  his  care;  what  Master,  who 
was  an  rye-  witness  of  this,  would  be  under  that 


decent  and  neoeasary  awe  of  the  pmiding  per- 
son, and  keep  himself  within  the  just  bounds 
and  limits  of  bis  office  ?    This,  my  lords,  b  in* 
deed  a  wilful  n^lect:  but  if  you  look  on  it  in 
another  light,  in  order  to  conceal  the  defiei- 
•ocy,  that  the  vahio  of  the  Masters'  places 
might  not  be  run>  down,  it  will  appear,  ia  its 
worst  colours,  an  artifice  to  support  and  oirry 
on  a  fraud,  a  contempt  of  duty  for  the  sake  of 
oorruption.    The  series  of  the  accusation  will 
evidently  shew  that  the  Earl's  heart  was, set 
npon  this  concealment :  for  we  shall  now  find 
him  beginning  to  display  bis  utosost ingenuity; 
here  was  an  accident,  which,  unless  great  ctit 
wefe  taken,  would  entirely  iVostrale  and  Uow 
up  his  designs ;  were  Dormer's  deficieoey  dir 
vulged  abroad,  and  the  whole  body  of  tbt 
suiters. (who  had  sure  a  right,  even  firom  com- 
passion, to  be  taken  care  of)  made  acquaiotsd 
with  the  ruinous  condition  of  his  office,  who 
wonM  ansvfer  that  the  government  itaelf  mi^t 
not  have  been  alarmed,  and  a  public  inspecuot 
made  four  years  ago  into  the  other  Masters*  ae- 
connts  too  r  The  dread  of  a  public  examination 
now  overbalanced  all  other  considerations;  and 
as  some  of  the  suitors  (whose  intelligence  sod 
sagacity  were  better  than  the  rest)  were  diily 
pressing  and  soliciting  for  their  due,  the  office- 
money  embezzled,  no  care  taken  to  secore 
Dormer's  effects,  all  supplies  and  demands  on 
Wilson  cut  off  by  the  wretched  and  pnwarrant- 
able  composition  made  for  the  suitors  without 
tlieir  consent  or  knowledge:   these  distresMa 
and  difficulties  pressing  and  surrounding  this 
unfortunate  Earl,  it  waa  necessary  some  mea- 
sures should  be  immediately  concerted  to  prop 
and  support  this  tottering  office ;  and  therefore^ 
my  lords,  you  will  now  fiod  him  arming  him- 
self with  the  weapons  of  authority  and  nncon- 
troulable  power,  and  playing  the  tyrant  under 
the  specious  pretence  and  colour  of  doty.    Foe 
the  Commons  go  on  and  chai^,  that  the  per- 
son at  the  bar,  during  the  time  he  was  lAxi 
Chancellor,  made  an  order  for  the  Masters  to 
bring  in  their  respective  accounts  of  the  cask 
and  securities  in  their  bands;  (a  very  proper 
inspection,  no  doubt,  had  it  been  well  (Msigoed) 
but  your  lordships  will  observe  the  charge  Vh 
that  this  was  done  to  terrify  and  induce  the 
Masters  to  contribute  money  towards  Donner'a 
deficiency ;  to  conceal  the  true  state  of  the  dO' 
ficiency  from  the  knowledge  of  the  world :  and 
they  further  allege,  that  lu  pursuance  of  this 
intimidating  order,  money  wan  contributed  ft^ 
that  [lurpose,  part  of  which  we  sbidl  prove  to 
be  paid  since  the  Act  of  Grace  on  the  11th  of 
August,  1721,  and  that  those  accounts  were 
not  insisted  upon  after  that.    My  lords,  this 
proposal  met  with  its  deserved  opposition  froinr 
the  Masters ;   however,  the  apprehension  of 
losing  the  cash  and  effects  prevailed  at  last, 
the  point  was  carried,  and. the  sum  accordiosly 
contributed.     When  your  lordships  have  oot 
just  now  seen  that  there  was  a  very  visible  and 
designed  neglect  in  forbearing  to  enquire  iota 
Dormer's  efiects,  and  to  go  to  the  hottom  of 
his  deficiency ;  ia  it  to  be  imagined^  that  thii 
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OBlIiog  for  the  ttate  oftbeir  accounts  coold  be 
^Doe  oat  of  vigilance  and  duly  ?  No  man  can 
think  so;  Were  they  e?er  insisted  upon  after' 
the  contribution?  His  lordship  knows  they 
uerer  were ;  if  the  real  design  was  to  search 
amd  examine  them,  it  was  as  proper  a  time  to 
.do  it  after  the  11th  of  August  as  before ;  nobody 
belrerea  they  were  in  a  better  condition,  tlie 
Maaters  bad  the  same  free  power  of  their  cash, 
and  the  person  at  the  bar  bad  as  deep  a  sense 
€f  his  duty  after  that  day,  sure,  as  before.  If 
the  misbehaviour  of  Dormer  gave  occasion  to 
this  designed  inspection  into  the  general  condi- 
tion of  the  other  offices,  how  came  it  about  the 
dengu  was  never  carried  into  practice,  till  his 
ai^esty,  out  of  compassion  and  paternal  good- 
ness to  his  oppressed  people,  gave  directions 
Ibr  that  endf  The  deficiency  of  Dormer  con- 
tinues still,  and  yet  the  Earl  impeached  has 
madene  regtilations  in  the  offices,  examined  no 
aiseouiils  during  the  time  he  remained  in  that 
high  post,  nor  set  up  any  lights,  or  land-marks, 
vherebv'  the  present  deficient  Masters  might 
have  cleared  the  rocks  on  which  they  have 
tqilit  No,  my  lords,  this  was  only  a  pretence 
of  regulating ;  a  dissimulation  of  duty,  for  the 
better  ooDceaiment  of^DorroerNi  frauds.  Be- 
sides, the  proposal  that  the  Masters  should  con- 
tribute to  the  patching  up  a  deficiency  in  ano- 
ther's office,  is  unjust  to  itself,  and  faUl  in  its 
(consequence.  Can  any  thing  be  more  repog- 
nant  to  justice  than  to  oblige  one  person  to  re- 
uair  the  losses  of  another,  incurred  without  his 
knowledge  or  fault?  Or  where  is  the  advan- 
tage to  the  offices  in  ^neral,  allowing  it  to  be 
jostP  If  Dormer's  deticiency  be  supplied  out 
of  other  offices,  will  not  those  offices  miss  those 
MJppiies,  and  be  as  much  impoverished  in  the 
ipeoeral,  as  Dormer's  is  mended  in  particular? 
Sarely,  my  lords,  there  needs  no  reasootng 
Sboat  this,  the  thtn^  speaks  itself.  The  Com* 
moos  toke  notice  ot  an  alternative  in  this  Arti- 
cle offered  to  the  Masters,  either  to  consent  to 
a-oontributioo,  or  to  be  immediately  stripped  of 
the  cash  and  eiSects ;  so  that  upon  paying  down 
the  sum  demanded,  a  Master  was  confirmed 
alresh  in  the  ill  conduct  of  his  affairs,  he  pays 
his  fine,  and  renews  his  lease  of  knavery  and 
impunity ;  his  books  may  be  kept  as  close  fron» 
inspection  as  the  books  of  the  Sybils,  they  con- 
tain alike  the  destiny  of  mankind,  and  be  may 
ip  on  vrith  authority  to  prey  upon  the  proper- 
ties of  the  latherless  and  widow ;  and  no  doubt 
the  Master  ars^ues  upon  as  good  grounds  aa 
the  noUe  Earl;  and  concludes,  that  if,  for  the 
sdlvantage  of  his  unjust  schemes,  the  impeached 
lord  thinks  k  highly  reasonable  to  extort  money 
Irom  him  belonging  to  the  suitors,  which  is 
never  to  be  restored,  it  may,  with  parity  of  jus- 
tice,  be  as  decent  for  him  to  take  the  same  liberty 
ivith  their  cash  too,  for  the  service  of  his  own. 
Bot  the  Commons  detest  the  eormpt  practices 
4!i  both,  and  expect  exemplary  jostioe  on  the 
great  ofiender  at  the  bar. 

Thus  hit  I  have  tenched  in  a  goneml  manner 
4m  the  management  and  artifices  iised  in  the 
«9nMifaBc3tt  of  i>otner^  4efleieDcy^  and,  no 


doubt,  it  must  create  an  universal  astonishment 
in  your  lordships,  how  it  could^ever  enter  into 
the  inmost  recesses  of  his  thoughts,  that  so 
great  a  calamity  as  this  could  possibly  be  for 
ever  bid  in  darkness ;  that  so  torn  and  ghastly 
a  wound  could  ever  heal  of  itself ;  or  rather, 
that  it  should  net  by  long -neglect  become  quite 
incurable. 

Your  lordships  will  observe  in  the  ensuing 
charge.  That  Mrs.  Elizabeth  Chitty,  an  unfor- 
tunate widow,  having  obtained  an  onler  from 
the  Earl  at  the  bar,  by  virtue  of  which  Mr. 
Edwards,  Dormer's  successor,  was  to  pay  her 
1,000/.  part  of  a  much  larger  sum  deposited  in 
the  hands  of  Mr.  Dormer,  -and  Edwards  re- 
fusing to  pay  the  satbe,  not  having  sufficient  in 
his  hands,  out  of  Dormer's  effects,  to  answer 
the  said  demand,  the  impeached  lord  did 
again  make  use  of  the  same  artifices,  and  stra- 
tagems to  compel  the  several  Masters  to  con-  - 
tribute  this  further  sum  of  1,000/.  to  stop  the 
complaints,  and  stifle  the  rourraurings  of  Mrs. 
-Chitty  ;  and  did  also  intimidate  them,  by  re- 
presenting, that  if  the  deficiency  were  known, 
a  parliamentary  enquiry  would  probably  ensuoy 
and  the  Masters  be  deprived  of  their  offices,  hav- 
ing bouff bt  them  contrary  to  law :  thisnotiaking 
cTOct,  ttie  Commons  charge.  That  in  order  to 
accomplish  bis  wicked  and  corrupt  purposes,  he 
did  himself  pay  the  1,000/.  into  Lockman's 
bands,  for  the  use  of  Mrs.  Chitty,  saying,  this 
was  the  last  money  she  was  ever  lively  to  re- 
ceive, bv  reasou  of  a  deficiency  in  Dormer's  of- 
fice. My  lords,  you  see  here  is  a  second  at- 
tempt, a  fresh  endeavour  to  conceal  the  defi- 
ciency by  the  aid  and  assistance  of  the  same  • 
measores  made  use  of  before,  but  backed  by 
the  terrors  of  a  national  inspection .  The  conti- 
nuation ot*  these  arts  is  no  small  presumption, 
that  the  end  desigoefl  was  unjust  in  the  EarPs 
own  judgment.  His  condemnation,  in  this  in- 
stance, arises  and  springs  out  of  his  own  argu- 
ments and  conduct.  If  a  public  diseovery  of 
this  deficiency  would  lay  the  foundation  of  a 
public  and  national  examination ;  what  safer,  • 
what  more  expedient  measures  could  be  c»n- ' 
certed  and  taken,  than  immediately  to  satisfy 
Mrs.  Chitty's  demands;  by  the  refusal  of 
which,  this  public  discovery,  so  much.  And  so 
justly  apprehended,  might  come  out?  And 
what  stronger  inducement  could  he  lay  before 
the  Masters,  why  the  burden  of  this  payment 
should  fall  upon  them,  than  by  shewing  in  hovr 
fatal  a  manner  that  national  examination  would 
affect  themsdves?  He  represents  to  them 
their  having  purehased  their  offices  (and  many 
of  them  of  himself  too)  in  direct  defiance  of  the 
law,  and  that  it  was  tbdr  near  concern  to  avoid 
the  pit,  in  whieb  they  were  likely  to  be  swal- 
lowed op.  My  lords,  I  take  this  to  be  a  plain' 
confession  of  his  crime:  our  accusation  is,< 
that  the  sale  of  these  offices  is  repugnant  to' 
law  and  justice ;  here  is  his  own  manifest  ac- 
knowledgment that  it  is  so,  but  aggravated  and 
heightened  by  this  flagitious  circumstance, 
that  whilst  he  is  reminding  the  Masters  of  that 
guilt  wbich  he  himsaif  sharedi  ha  draws  ad  mt-  ' 
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giiDMot  from  that  ?ery  frttUt,  wby  (bey 
sliouJd  aisist  bioi  io  a  fresh  offence ;  aad  since 
they  had  already  offeoded  against  the  laws  of 
the  laody  if  they  woutd  avoid  punishment,  the 
best  way  of  doing  it,  was  by  a  new  transgres- 
sion. Vou  have  bis  own  word  for  it,  that  he 
knowingly  exceeded  the  statutable  iimits  pre- 
scribed bv  the  wisdom  of  our  ancestors,  for  the 
aafe^fttara  a«d  protection  of  the  rights  and  pvo- 
pertMs  of  the  British  nation.  If  the  buyer  is 
criminal,  how  can  the  seller  be  innocent  P  And 
yet  his  lordship,  it  seems,  knows  of  no  statute 
now  in  being,  on  which  judgment  can  be  prayed 
in  this  prosecution.  It  is  this  wilful  and  (feli- 
berate  traosgnession  of  the  hiws  that  has  opened 
that  fountain  of  iniquity  which  has  drowned 
and  laid  waste  the  fortunes  of  our  fellow  sob- 
jects. 

^In  stating  the  Chaiige  thns  far,  it  is  evident, 
that  neither  a  wilful  neglect  of  duty  has  been 
wanting,  nor  a  thorongb  contempt  of  justice ; 
no  pains  spared,  no  artifices  unemployed  to 
plunge  the  deficiency  in  Dormer's  office  m  the 
deepest  obscurity.  You  have  found  him  fercuig 
and  wresting  a  coniribiition  from  the  Masters ; 
not  Such  a  one,  my  lords,  as  would  eqoally  an- 
swer all  demands  on  the  office*  but  as  a  bare 
sufficienov  to  satisfy  the  importnnilies  of  per* 
eons  for  the  present,  and  thereby  Intl  others  into 
»  destructive  and  fatal  security  ;  to  make  a  false 
shew  and  appearance  of  ability  in  this  office, 
which  the  Masters  wene  afterwards  directed  to 
do  in  theirs.  Your  lordsfaips  shall  soon  find 
him  acting  another  part,  and  dislieartening 
Lockman  from  engaging  any  further  in  the 
asarriaffo  with  Mrs.  Chit|y,  (foe  the  solicita- 
tions of  a  weak  womian  to  have  her  just  due 
night  be  easier  dealt  with)  assuring  him, 
that  the  deficiency  was  snch  as  must  iafiiUibly 
root  ovt  all  future  hopes  and  expectations  on 
her  account ;  and  yet  the  close  Qf  this  Article 
sets  forth.  That  so  lately  as  the  5th  of  Decem- 
ber last,  this  Earl  sitting  then  in  open  Court, 
did,  io  a  cause  denending  before  bim,  protest 
antf  affirm,  That,  tor  his  part  he  knew  nothing 
of  Dcrrmer's  deficiency,  but  as  public  news. 
My  lords,  if  truth  and  sincerity  are  not  to  be 
found  in  the  seat  of  judgment,  where  nfeust  we 
look  for  them  ?  Where  shall  we  ptece  onr  con- 
fidence, if  there  is  no  dependence  on  the  affir- 
mation of  a  judge?  Where  shall  we  seek  ex- 
amples worthy  our  imitation,  if  the  uprightest 
places  afford  them  not?  But  to  pass  over 
this  unpleasing  scene,  your  lordships  will  be 
pleased  to  take  notice,  that  the  unfortunate 
person  at  your  bar,  in  Jiopes  still  to  cover  the 
<leficien^,  made  divers  orders  on  Mr.  £dwarda 
for  the  discliarging  and  paying  the  entire  and 
full  dues  to  some  of  the  suitors,  whilit  others 
were  put  off  with  an  ineonsiderabie  share.  Is 
there  any  thing  more  noble  in  the  mind  of  ma«, 
than  a  desire  of  distributing  eqnal  justioe  ? 
Witliottt  equality  justice  is  destroyed,  and  sa- 
crificed \(i  the  pas8k>n8  and  infirmities  of  men  ; 
fmd  yet  your  lordships  will  find  there  is  no  vir- 
tue so  lovelyi  no  principle  so  amiable,  but  must 
he-.atNmdooed  aad  prvMtUutod  to  th^oftrryiog  oa 


this  wretched  scheme.     Snob  is  ever  the  oi- 
serable  fate  of  those  who  dip  their  biads  is 
corruption ;  they  engage  originally  m  ooe  fict 
only,  but  are  forced  to  adopt  andcheriBb  aona- 
her  of  others  to  keep  that  ooe  a  secret  froiB  (ki 
world.    For  it  becomes,  at  last,  necentry  Is 
do  injustice  for  the  sake  of  security ;  people's  m- 
cessities,  though  they  nuty  be  alike,  yet  are  that 
passions  quite  different,  and  a<necmtou8  «m1 
starving  suitor  of  a  broken  and  word-oot  ipiril 
might  be  turned  away  from  his  lordship's  pre*. 
sence  with  a  tenth  part  of  his  right,  wbihtoM 
of  a  DMre  obstinate  make,  and  a  bolder  coiMli- 
tulioo,  would  insist  upon,  and  wraogle  for  Un 
whole.    This  difference  of  tempers  migbt  ftoi- 
litate,  possibly,  sdcb  unjust  dealings  for  a  Iibm; 
but  could  this  partial  preference  of  one  penoa 
to  another,  ui  manifest  contempt  and  violstioB 
of  the  rules  of  equality,  be  any  otherwise  st 
service  to  this  noble  lord,  or  make  any  saeods 
for  diminishing  repiitatk>n,  but  by   stsppisg 
the  mouths  and  ones  of  tlie  solicitiog  suitHi 
with  such    proportions   as   would  go  doini' 
with  them,  prevent  the  conthgion  ^ooa  bresk- 
ing  out,  and   disappoiut    the   applicalioB  ei . 
a  public  remedy  ?    You  see  pUualy  the  sii- 
senMe  consequenoes  the  sale  of  the  Mssteit 
places  baa  been  attended  with ;  the  fraudoM 
method  of  payment ;    the  unjust  and  aaeoa* 
trooled  abuses  of  the  Masters ;  the  gi^' "^ 
lectof  Dormer's  deficiency  ;   the  imjowaple' 
concealment  of  it ;  the  stretches  of  art  and  is- 
jnstioe  in  the  manner  of  doing  it^  it  is  one  eos- 
tinued  series  and  succession  of  msle-admiaii* 
tratioo,  calculated  for  the  advancing  the  proni 
and  gain  of  the  person  U  your  bar.    Yosr. 
lordships  would,  no  doubt,  wonder  else,  wbr 
so  great  a  trust  as  upwards  of  a  millMHi  or 
money  should  be  leposed  in  the  Masters,  wwh 
out  some  reasonable  security  on  their  P^'^J!^ 
some  proper  restraint  laid  upon  them  kK  tw' 
due  and  ftiir  discharge  of  it,  especislly,  «b^ 
Dorsser  had  broke,  and  brought  upon  the  m- 
ferers  so  fatal  a  misfortune :  and  this  it  is*  aj 
lords,  that  raises  the  resentment  and  smsie-- 
ment  of  the  Commons,  who  forther  •''•'JJ 
that,  notwithstanding  the  Earl  well  ^^^J** 
Dormer's  deficiency  was  chiefiy  ^^f^^f^T^ 
the  liberty  he  assumed  to  himself  of  tram^kMv 
and  gaming  with  the  suitors'  efiMs,  snd  W* 
the  other  Masters  did,  or  had  it  in  ^^^|fj^^ 
so  to  dispose  of,  or  otherwise  misemplep^  ^ 
mooey  and  securities  in  their  hands  >  — ''j^ 
withstanding  a  reasonable  and  V^^^^^^, 
was  laid  heroic  him,  whereby  the  hke '••■-■ 
tone  might  be  prevented  for  the  ^^^^,^^^ 
Earl  never  required  any  security,  or  Isio^g 
restraints  on  the  Masteis,  bin  left  ibeo  i^ 
wide  and  boundless  liberty  of  a^^^j!^ 
trust  as  avarice  and  ambition  •*ffi*^?jJ!^' 
sjons.    1  will  not  enter  into  the  coosidersn^ 

how  for  it  may  have  been  the  pr^^-#  !goe 

require  secority  ;  I  take  it  for  gT"W"***»Jl,JIIi 

has  been  formerly  d( 

the  presiding  persons 

the  duty  of  tneir  offi«<«p,  «ni«  ^j  -  '^^g^t. 

s^ctioiis  into  th»  U90mai'  soboui^^  tm*^ 


ading  persons  were  vigitentiy  ^^/JZi 
y  of  their  offices,  and  by  f'^V^l^. 
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ing  tbem  fVom  the  exercise  of  uDwarrantable 
power.  But  were  that  otherwise,  bad  prece- 
demUf  my  lords,  will  not  justify  omissioos;  no, 
nor  extoBuate  them ;  tbouj^b  1  believe  not  any 
instance  can  be  produced,  not  so  much  as  tlie 
appearance  of  any,  where  it  was  so  indispen- 
sably and  absolutely  necessary  as  in  this  case ; 
there  was  no  need  or  use  of  any  example  to  re- 
mind him  of  it ;  common  prudence  teaches  ns 
tlie  necessity  of  providing  against  disorders  or 
losses  fer  the  time  to  come,  which  our  past 
negligence  has  once  brought  upon  ourselves  or 
elbers :  it  is  the  only  atonement  a  man  can 
make  for  his  former  faults ;  and  if  the  person 
at  4he  bar  had  had  at  heart  the  least  intention 
of  repairing  the  breaches  made  in  the  justice  of 
that  Court  where  he  govemed>  here  was  the 
most  fortunate  <mportonKy  of  doing  it :  for 
your  lordships  sliall  find  the  very  Masters 
themselves,  m  a  manneri  impertuning  and  so« 
liciting  him  to  tie  op  their  bauds  by  such  pro- 
per and  equitable  restriotions,  as  would  put  the 
fluctuating  fortunes  of  their  fellow-sobjects  on 
the  firmest  establishment.  Sad  the  noble  lord 
listened  to  this  proposal  (whidi  wBl  oomemere 
properly  within  the  provioce  of  another  gentle* 
man  to  open  to  your  lordships),  the  uahaapy 
deficiencies  in  the  present  Masters'  offices  liaJ 
been  fortunately  prevented,  the  damonrs  of  the 
world  about  us  bad  been  stopt,  aud  the  nation 
easy.    Did  m)t  necessity  demand  it  ?    The  de- 

Sorable  havoc  eoaimitted  since  shews  it  did. 
id  not  the  national  voice  call  aloud  for  it  ? 
The  pnosecotion  of  this  day  is  sufficient  testi- 
mouv.  Was  it  not  his  duty?  Sure  I  am,  it 
woula  have  been  his  happiness.  And  shdl  not 
the  vaitk  of  widows^and  orphans  plead  for  |hi- 
Disbmeot  and  reparation  ?  The  Commons  rely 
upon  your  lordships' justice  that  they  shall. 

But,  ny  lords,  there  is  a  charge  behind, 
which  coatains  matter  worthy  yonr  observa- 
tion ;  it  sets  forth,  That  his  most  sacred  ma- 
jesty, out  of  his  fatherly  goodness  to  his  peo- 
ple, having  directed  an  empiiry  to  be  made  into 
the  aoooonts  of  the  Masters  in  Chancery,  in  the 
month  of  November  last,  the  £arl  impeached 
di<l,  by  his  advioe  and  authority,  persuade  and 
induce  them  to  make  fiilse  representations  of 
their  aceounts  and  circumstances  to  his  ma* 
jes^  in  eeunoil,  and  to  assist  one  another  with 
cash  and  effects  to  make  a  false  shew  and  ap- 
pearanoe  of  their  ability,  that  a  parliamentary 
enquiry  might  be  prevented;  anil  did  oblige 
them  to  declare  in  writiag,  at  the  foot  of  their 
aooouats,  that  they  wef«  able  and  willing  to 
pay  the  balance,  although  the  fieri  well  kaew 
many  S{f  them  were  net.  Your  lordships^ 
anre^  eaanot  but  be  astonished  at  the  boldness  of 
thiiattefi^i  to  defeat  and  finstrate  the  gra- 
eioas  iatentiene  of  his  meet  saered  majesty,  ta 
tiikt  from  Ms  anferHMaAa  sa^iBcts  that  redress 
aari  satiefaotioo,  whieh  their  daty  and  loyalty, 
their  wretogsandsufierings  had  chtimed  in  his 
foyal  mio4(  to  deceive  his  nligesty  at  the  vety 
aoovsil'tahlri  where  he  had  the  honoar  him- 
self (o  sit;  and  to  dew^e  Che  Cemaoas  in 
frtiimeat  af  tbal  ihfaifiiliafl  fiir  jUMte  whieh 


the  nation  ezpeoted  at  their  hands.  The  dread 
and  apprehension  of  parliamentary  justice  ^  a 
strong  presumption  of  his  guilt  Why,  n^ 
lords,  should  public  enquiries  terrify  and  dis« 
may  an  innocent  person  ?  National  acquittali 
ai«  eternal  monnments  of  renown ;  th^y  ara 
more  glorious  and  tasting  than  pillars  of  marble^ 
or  triumphal  arches ;  they  remain  upon  record 
to  all  posterity,  never  to  he  defaced  by  the  ina« 
lice  or  teeth  of  time.  But,  my  lords,  as  ther4 
are  monuments  of  praise,  so  there  are  columns 
of  infamy,  there  are  national  condemnations  as 
well  M  national  acquittals }  and  the  noble  lor<) 
must  now  take  his  late  in  the  jud^nttent  of  youf 
lordships,  which  he  so  much  dreaded.  It  is  an 
evidence  of  a  mail's  crime,  if  he  flies  for  it ;  it 
beti'ays  a  eelf-coavictioo  in  the  party  accused, 
in  that  be  dares  not  abide  a  legal  trial ;  it  is  ano- 
ther circumstance  against  a  man,  to  he  found 
tampering  with  a  witness,  and  caVries  adth  it 
some  presompt^  of  his  guilt ;  because  no  in* 
necent  person  wants  the  aid  and  assistance  of  A 
false  evidence.  Your  lordBhii)s  have  seen  him. 
as  it  were^  flying  from  his  trial,  and  you  will 
BOW  find  him  tampering  and  intriguing  with 
the  Masters  in  the  haost  dangerous  and  artfol 
manner :  and  that .  the  Masters  are  evidence^ 
and  doBe  ones  too,  will  fully  appear  at  you( 
bar.  Yon  shall  find  him  colouring  and  gloss* 
ing  over  the  Masters'  accounts,  with  touches 
and  strokes  of  his  own,  hoping  to  shelter  his 
own  male- administration,  by  putting  the  vizor 
of  intejj^rity  on  theirs;  this  is  the  glorioua exit 
he  makes;  thus  he  finishes  his  impartial  and 
just  administration. 

Mylords^  the  evidence  to  support  this  Charge 
tvill  be  opened  to  you  by  the  learned  gentleman 
to  whom  the  particular  proofs  are  asMi^^ned ;  I 
shall  not,  therefore,  take  op  your  time  in  ea« 
tering  upon  that  which  esiceeas.my  province  l 
V  only  beg  leave  to  hope  for  your  fartlier  in- 
dulgence, while  I  make  a  general  observatioii 
or  two  on  the  nature  of  the  Charge. 

The  ground- work  and  basis  of  this  noble  per* 
son's  crimes  is  cerruption  a  thing  in  privata 
life  the  most  detested,  aod  in  public  persons  of 
the  most  malignant  iofioence  to  the  state.  It 
deprives  the  crown  of  tluit  solid  strength  and 
grandeur,  thata4iiBiiig  Kistre  sad  beauty,  which 
a  just  execution  of  i  he  laws  reflects  upon  it ;  it 
disarms  the  people  of  that  security  and  safety 
which  naturally  flows  upon  them  ftnMD  an  itxk* 
partial  and  uninterrupted  admiaistrstioB  of  jaa- 
tice.  Tlie  eoasequence  of  which  will  ever  he^ 
the  crowa  wiH  lose  that  proper  reverence  and 
veneration  from  the  people  wbiek  are  its  due  | 
and  the  sul^ctt,  restless  and  uneisy  fbr  want 
of  justices  will  lay  hold  on  the  first  opportunity 
of  tiirowing  off  aliegiaoee  itself.  It  brings  4. 
natinnal  reproach  upon  us ;  and,  by  sowmgtha 
seeds  of  discontent  at  hooie,  exposes  as  to  tha 
iaeursioas  and  depredations  of  our  enemies  t 
but,  my  lords,  when  it  protects  itself  under  tha 
shadow  of  justice,  and  pats  on  the  smiles  of 
innocence,  it  is  high  time  (o  rise  up  in  defenea 
of  our  violated  laws,  and  set  a  pablic  mark  of 
infaii\y  upon  it.    To  Irhat  purpoia  mn  jtu%ea 
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and  ministers  restrained,  by  the  provision  of 
acts  of  parliament,  from  selliugp  offices  under 
tbeir  protection  and  care,  if  men  shall  bide 
themsefves  under  example  in  bar  of  the  laws  ? 
^ill  example  plead  for  him  ?  Sorely,  my  lords, 
there  are  none  such  :  or  if  there  were,  what 
would  that  be  but  to  defend  crimes  Dy^  their 
own  blackness  and  malij^nity  ?  As  if  a  distem- 

rr  were  not  to  admit  ot  any  remedy,  because 
is  general  and  contagious.  But  supposing, 
for'  argoment^s  sake,  there  have  been  great 
persons,  his  predecessors,  who  have  ventured 
upon  small  presents  and  gifts  on  such  occasions, 
does  it  follow,  with  any  colour  or  pretence  of 
ireasoning,  because  those  have  been  confined 
within  the  bounds  of  moderation,  therefore  the 
extortion  of  exorbitant  sums,  to  connive  at  out- 
rageous measures  and  oppressions,  exceeding 
almost  the  fears  of  the  oppressed  themselves, 
should  take  shelter  under  the  poor  pretence  of 
precedent  and  example?  Alas!  my  lords,  I 
am  afraid  example  only  operates  according  to 
men's  appetites  and  passions;  else  whence 
comes-it  about,  that  example  should  have  all 
the  beauty  of  an  angel  in  thu  instance,  and  all 
the  deformity  and  horror  of  a  fiend  in  another  ? 
His  great  predecessor  *  made  no  attempts  to 
conceal  a  deficient  office  in  his  time.  No,  my 
lords,  he  had  no  corrupt  purposes  to  feed.  The 
same  noble  person  never  ordered  some  suitors 
their  entire  demands,  and  left  others  ^iroaning 
and  starving  under  the  pressure  of  an  unequal 
distribution;  he  did  the  direct  contrary.  Happy 
had  it  been  for  this  unfortunate  person,  happy 
for  the  widows  and  fatherless,  bad  he  copied 
after  the  example  of  bis  renowned  predecessors, 
fn  their  wise  and  upright  distribution  of  justice, 
as  well  as  flown  to  their  eminent  names  for 

Erotection,  in  the  illegal  practices  wherewith 
e  is  charged !  To  what  a  low  ebb  is  the  virtue 
and  reputation  of  this  nation  reduced,  if  impu- 
nity shall  justify  offences ;  if  bribery  shall  re- 
eeive  a  patronage  from  great  examples,  and 
the  basest  actions  be  adorned  with  the  same 
lustre  and  honour,  that  are  only  due  to  the 
most  virtuous  ?  But,  my  lords,  the  Commons 
have  found  him  bargaining  and  bartering  an  of- 
fice,-)- in  the  gift  of  the  crown,  for  the  poor  and 
aordid  advantage  of  an  hundred  guineas.  This 
is  an  instance  wherein  the  very  person  of  the 
king  is  insulted  in  the  most  flagrant  manner ; 
it  is  a  prostitution  of  the  regal  bononr  and  dig- 
nity, by  one  who  had  the  trust  reposed  in  him, 
as  one  of  the  joint  guardians  of  the  realm  dur- 
ing bis  master's  absence :  as  if,  too,  there  was 
no  access  to  the  throne  for  grace  and  favour, 
no  tasting  the  refreshing  streams  of  that  foun- 
tain of  goodness  which  rises  in  his  majesty's 
breast,  ror  the  universal  comfort  of  a  dutiful 
and  happy  people,  but  by  the  assistance  of  the 
most  abaodoned  measures.  Can  your  lordships 
any  longer  wonder  the  people's  properties  were 
employed  to  ill  purposes,  when  his  majesty's 
prerogative  is  trafficked  with  and  sold  P   Could 
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it  be  expected  a  poor  suitor's  right  should  re- 
main secure  under  his  protection,  as  Chancel- 
lor, when  the  kiog*s  were  precarious  in  the 
hands  of  his  own  trustee?   And  yet,  my  lords, 
how  often,  and  how  gloriously  has  this  nation 
vindicated  and  assert^  its  own  honour,  io  the 
ruin  it  has  poured  on  the  heads  of  corropf 
j  udges  and  ministers !    It  was  the  loss  and  for- 
feiture of  all  the  lands  and  estate  of  sir  Wiiliam 
Thorpe,  justice  of  the  King's-bencb,  who  wss 
sentenced  for  bribery  in  the  reign  of  Edw.  9. 
Nay,  the  sentence  extended  even  to  loss  of  life 
itself,  though  that  part  has  been  tfioogbt  oot' 
sufficiently  warranted,  and  shodld  bsve  ended' 
in  imprisonment  only.    Every  one  knows  the 
vengeance  hurled  on  the  earl  of  Middlesex* 
which  is  to  be  found  in  the  rolls  of  pariiament' 
This  unfortunate'  earl,  having^  delayed  justice 
to  the  farmers  of  the  customs,  in  a  matter  re- 
ferred to  him  by  king  James  1,  and  having  pol- 
luted his  hands  with  exorbitant  bribes,  was  sen* 
fenced  in  pariiamenttolose  all  bis  offices  which 
he  held  in  the  kingdom ;  to  be  for  ever  incapa- 
ble of  any  office,  place,  or  employment  in  the 
state ;   to  be  imprisoned  in  the  Tower  of  Lon- 
don during  the  king's  pleasare^  to  be  fined 
50,000/.  never  to  sit  in  parliament  any  more, 
nor  to  come  within  the  verge  of  the  kingfs 
court.    The  case  of  my  lord  Bacon  is  another 
instance  of  the  virtue  and  integrity  of  your  an- 
cestors, in  the  abhorrence  they  shewed,  and^ 
the  punishment  they  inflicted  on  that  great 
man's  crimes. 

My  lords,  if  the  offences  csommitted  by  the 
Earl,  and  those  of  the  great  persons  just  men- 
tioned were  compared,  and  the  conseqoencef 
naturally  flowing  from  them,  it  would  be  found 
how  much  mater  guilt  is  comprehended  in  the 
Charge  of  this  day.  I  will  not  spend  your  lord-' 
ships' time,  in  enlarging  on  a  distinction  be- 
tween bribery  in  an  office,  and  bribery  by  co- 
tour  of  an  office ;  between  bribery  in  a  judicial 
way,  on  account  of  judgment  in  causes,  and 
bribery  in  the  disposal  of  offices,  that  coocera 
the  administration  of  justice ;  but  only  observe, 
that  the  sdle  of  the  Masters'  places,  accompa- 
nied with  the  circumstances  I  have  already  ez- 
phiined,  is  attended  with  more  misehievoas  and 
oppressive  consequences  to  the  subject,  than  a 
judge's  accepting  a  bribe  in  causes  depending 
before  him.  ^j  means  of  the  latter  a  nersoo  is 
pot  to  an  extraordinary  expence  indeeatocome 
at  his  right ;  or  if  he  is  deprived  of  it  by  a  cor-] 
rupt  determination,  yet  still  there  is  another  re-' 
source ;  and  his  happiness  is,  that  he  may  ap-* 
peal  to  parliament  for  redress.  But  the  conse- 
quence of  the  other  ease  is,  be  can  come  at  no 
right  at  all ;  bis  money  is  embezaled  and  losl» 
the  Master  rons  away,  the  Chancellor  is  m  the 
secret,  and  there  is  no  remedy  left,  f  s  it  any 
excuse  to  say,  that  the  Master  is  liable  to  an- 
swer for  bis  own  frauds,  and  not  the  impeach^* 
ed  lord  ?  1  beg  only  to  put  the  fbllowing  case  i 
If  a  keeper,  who  has  undertaken  the  care  and 
management  of  a  madman,  wilfully  nc^flecttr 
his  duty,  sees  the  disordered  person  going  to 
do  miactiief,  and  doea  not  interpose^  is  not  tlMf 
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keeper  reapoiistble  ?  Sorely,  my  lords,  by  the 
law  of  reason  he  ought.  Bqt  what  if  tlie  no- 
ble lord  did  not  foresee  tbe  mischief,  and  yet  be 
the  occasion  of  it,  from  the  ezereise  of  an  un- 
lawful act ;  there  is  no  ^estioa  but  he  would 
he  answerable.  A  person  intends  to  rob  the 
king's  forest,  and  shooting  at  a  deer,  kills  the 
keeper,  is  not  be  guilty  of  murder  ?  No  doubt 
be  is :  because  though  he  did  not  intend  mur- 
der, yet  the  act  he  was  about,  was  an  unlawful 
act.  But,  my  lords,  the  person  at  your  bar  has 
not  this  ejccuse ;  he  foresaw  the  Goase^ence, 
and  his  intention  was  bad. 
^  IVhen  the  Commons  consider  the  high  sta- 
tion in  which  this  noble  lord  was  placed,  the 
Boany  signal  marks  of  his  migesty*s  favour  and 
mumficeaoebestowed  upon  him  ;  the  notorious 
lu'eacb  and  Tielatien  of  nis  oath,  and  of  tbe  se- 
veral ^eat  trusts  reposed  in  him :  when  they 
liare  tound  him  prostituting  and  abusing  the 
nuthority  and  dignity  of  the  crown,  trampling 
upon  the  laws  and  statutes  of  the  realm,  de- 
stroying and  confoundinjf  the  properties  and 
lights  of  divers  of  his  majesty's  subjects ;  the 
Commons  could  not  sit  still,  and  see  this  ^;teat 
•fiender  triumph  in  the  luxury  of  unpunished 
crimes,  without  using  their  best  and  most  ef- 
fectual endeavours  to  bring  him  to  punishfnent, 
aod  to  make  him  an  example  of  the  justice  of 
tbe  present  age,  a  warning  and  a  terror  to  times 
to  come. 

Sir  Clement  Weargy  (Solicitor  General.)  My 
lofds,  ]  have  likewise  received  the  commands 
•f  the  Commons,  to  lay  before  your  lordships 
the  evidence,  in  maintenance  of  the  Charge  of 
High  Crim^  and  Misdemeanors  against  Tho- 
pDas  earl  of  Macclesfield. 
.    The  nature  of  the  Charge  consists, 

Jn  illegally  and  corruptly  selling  and  dispos- 
iag  of  offices,  which  concern  the  administration 
oljostice ;  in  using  and  practising  many  indi- 
rect and  unjustifiable  methods  for  tbe  keeping 
mp  tbe  price  of  such  offices,  in  order  to  advance 
his  own  unjust  gain. 

My  lords,  the  honour  of  every  government, 
and  the  happiness  of  every  nation,  depend  upon 
aothiog  more  than  a  strict  impartial  adminis- 
tration of  justice ;  and  the  justice  of  every 
court  depends  not  only  upon  the  uprightness  of 
tbe  judge  that  pronounces  the  decree,  but  like- 
wise upon  the  honesty  and  uncorruptness  of 
the  lesser  officers,  who  are  assistants  to  him, 
and  upon  whose  reports  and  representations  his 
decrees  are  founded. 

It  was  doubtless  from  a  just  sense  of  this, 
that  the  legislature,  in  the  5tb  year  of  EdwanI 
6,  in  order  to  prevent  such  a  corrupt  bartering 
for  offices,  which  was  before  that  statute, 
^against  law,  wisely  provided,  that  where  any 
office,  which  concerned  the  administration  of 
justice,  not  excepted  in  that  statute,  was  pro- 
<^red  tor  money, the  office  should  become  void, 
and  the  parties  concerned  in  the  corrupt  bar- 
gain disabled  from  holding  it. 

The  Conrt  of  Chancery,  in  which  the  Earl 
fraided,  most  be  allowed,  with  regard  to  the 


number  and  great  value  of  jiuits  instituted  there, 
to  be  by  far  3ie  most  considerable  court  of  jus- 
tice within  this  kingdom. 

The  Masters  of  Chancery  are  (next  to  the 
person  that  has  the  custody  of  tbe  great  seal, 
and  the  Master  of  the  Rous)  the  great  officers 
of  that  Court  , 

They  are,  by  commission  under  tbe  great 
seal,  associated  with  the  judges  in  hearing 
causes^  and  claim  a  rifflit  to  interpose  their  oui«* 
nions  in  the  making  of  orders  and  decrees  under 
that  commission. 

.  They  are  entrusted  by  the  Court  to  state  and 
report  matters  of  fiict,  upon  the  truth  and  fair^ 
nesB  of  which  reports  tbe  justice  of  tbe  decree 
of  the  Court  must  depend.  They  are  sworn  to 
advise  the  Chancellor  himself. 

And  of  late  years  they  have  been  entrusted 
with  the  effects  and  estates  of  the  suitors  of  the 
Court,  to  an  immense  and  incredible  sum. 

My  lords,  great  part  of  tbe  Charge  against 
the  Earl  consists  in  setting  up  those  places  to 
sale,  in  using  unwarrantable  methods  to  encou- 
rage purchasers,  and  increase  the  price. 

It  IS  matter  of  great  surprize,  to  find  in  hie 
lordship's  Answer  an  insinuation,  that  it  is  not 
illegal,  or  against  any  statute,  to  sell  those  of« 
fices. 

Surely,  my  lords,  there  are  no  places  that 
concern  tbe  administration  of  justice,  more  im- 
proper to  be  sold  from'  the  nature  of  them,  ot 
the  selling  of  which  is  more  evidently  against 
the  statute  of  Edward  6,  than  the  Masters  ii^ 
Chancery ,  unless  it  be  j  udges  themselves. 

But  it  must  be  owned,  the  expressions  made 
*  use  of  by  his  lordship,  are  conceived  in  sucb 
doubtful  terms,  that  it  is  difficult  to  know  whe* 
ther  he  intends  to  represent  the  lawfulness  of 
selling  those  places  for  a  price^  or  only  of 
taking  a  present  which  the  party  gives  freely, 
voluntarily,  and  of  his  own  accord,  and  whicb 
bis  lordship  says  his  predecessors  used  te 
take. 

There  possibly  may  be  a  difference  betweea 
a  present  and  a  price ;  if  there  is,  it  is  the  latter 
his  lordship  is  charged  with  taking ;  a  price 
fixed  by  his  lordshiii,  insisted  upon,  haggled 
for,  and  with  unwillingness  paia  by  the  pur- 
chaser.   • 

But,  my  krds,  even  this  may  be  said  to 
be  nothing  more  than  an  offence  against  the 
statute  of  Edward  6,  which,  as  it  creates  the 
offence,  so  it  prescribes  the  punishment. 

Where  the  person  admitted  to  tbe  office 
is  in  all  respects  equal  to  tbe  great  trust  reposed 
in  him ; 

Where  thcpHce  given  bears  a  proportion  to 
the  lawful  gain  arising  from  such  office,  there 
may  be  some  pretence  to  say,  it  is  only  an  of- 
fence a^nst  that  statute. 

But  if  persons  are  admitted  to  an  office,  btl 
which  they  are  entrusted^ with  near  100,000?. 
and  give  as  much,  or  more,  for  that  office,  thaa 
their  whole  substance  amounts  to ; 

If  the  price  they  give  is  greater  than  eaa 
possibly  be  given,  by  one  who.  would  be  con- 
teatsd  with  the  honest  profits  of  the  office  i  if 
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Mr.  WtHHUh  KynuloD  to  tbe  office  of  «  Mas- 
ter in  Clmticerj,  in  Jkofftnt,  17S1.  We  will 
•hevr  yon,  that  before  Mr.  Kyoaston  was  ad- 
mitted to  be  a  Master,  he  was  advised  by  Mr. 
Rogers  (with  whom  be  had  then  contracted 
for  the  sale  of  bis  office  for  6,000/.)  that  tbe 
Lord  Chancellor  would  expect  6  or  700/.  for 
bis  admission;  n^on  this  ne  applied  to  my 
Lord's  secretary,  Mr.  C^ttinffham,  (who  ap- 
pears, to  have  been  the  broker  on  all  these 
Occasions)  and  desired  to  be  recommended  to 
tbe  Chancellor  for  that  office,  and  told  Mr. 
Cottingfharo,  that  if  it  was  necessary,  be  could 
obtain  my  lord  Bradford's  recommendation ; 
Ibe  secretary  only  answered.  That  another 
Master  had  given  1,500  guineas  on  the  same 
Occasion ;  Mr.  Kynaston  then  offered  1,000/. 
Gottingham  replied,  He  could  mention  nothing 
less  to  the  Lord  Chancellor  than  1,500/. ;  but 
being  afVerwards  asked  by  the  person  who  was 
to  pay  the  money,  what  sum  would  be  insisted 
on ;  answered.  It  roust  be  1,500  guineas;  no- 
thing, it  seems,  was  to  be  abated,  for  this  fMr. 
Cottinghsm  told  Mr.  Kynaston)  was  one  or  the 
best  omces ;  being  tbe  fullest  of  money  and 
securities— Money  and  Securities,  my  lords, 
ihe  property  of  the  suitors  of  the  Court ;  and 
bow  fata]  tne  Masters  making  use  of  such  mo- 
ney fbr  their  own  profits  has  been,  in  order  to 
reimburse  themselves  for  the  very  great  sums 
paid  for  their  offices,  is  now  too  severely  felt  by 
numbers  of  helpless  orphans  and  injured  sui- 
tors.^ Mr.  Kynaston,  bowevert  seeing  no  pos- 
sibility of  admission  without  paying  the  whole 
sum  of  1,500  guineas,  complied  at  last,  sent  the 

Siineas  to  Mr.  Cottingham,  who  afterwards  paid 
em  to  the  Chancellor ;  and  tbe  next  day  Mr. 
Kynaston  was  admitted  and  sworn  a  Master. 

1  come  now  to  open  to  your  lordships,  the 
evidence  which  we  shall  produce  to  make  good 
the  Sixth  Article,  which  relates  to  the  illegal 
and  corrupt  admission  of  Mr.  Thomas  Beonet 
to  the  office  of  a  Master  in  Chancery. 

Mr.  Thomas  Bennet,  about  May,  1723,  bar- 
gained with  Mr.  Hiccocks,  then  a  Master  in 
Chancery,  for  the  sale  of  his  office,  at  the  price  of 
7,500/.  The  next  thing  to  be  done,  was  to  ap- 
ply to  Mr.  Cottingham,  which  he  did,  desiring 
to  ne  recommended  to  my  Lord  Chancellor  for 
that  office;  Mr.  Cottingham  did  recommend 
bim,  and  told  him,  that  the  Lord  Chancellor 
bad  no  objection  to  him,  that  be  knew  bis  fa- 
ther, and  should  be  glad  to  oblige  bim ;  the 
compliment,  however,  ended  with  a  proposition 
of  a  present,  as  he  called  it,  and  said,  he  indeed 
would  name  no  sum,  but  that  his  brodier,  then 
a  Master  in  Chancery,  and  Mr.  €k>dfrey,  would 
easily  chalk  out  a  method  for  him.  Mr.  Ben- 
net,  my  lords,  after  consulting  these  gentle- 
men, offered  1,000  guineas  ;  Mr.  Cottmgham 
ihook  his  head,  and  said,  be  did  not  care  to  go 
to  the  Chancellor  with  an  offer  of  that  sum, 
that  more  bad  neen  given,  and  be  hoped  Mr. 
Bennet  would  not  lower  the  price.  Mr.  Ben- 
net gave  some  reasons  why  he  hoped  lord 
Macclesfield  would  accept  the  1,000  guineas, 
and  isid  he  did  n6t  cam  to  give  more ;  Mr. 
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Cottingban  again  told  bnn,  he  ilid  not  esf«  f» 
go  with  that  message ;  npon  which  Mr.  Ben- 
net as1[ed  bim  what  had  been  given  by  Mher 
Masters ;  Cottingham  toldiiim  1,500  guiaeai. 

However,  Mr.  Bennet  again  desired  he  woald 
go  to  the  Chancellor,  and  said  that  if  the  son 
be  had  offered  would  not  do,  be  would  give 
1,500/. ;  Cottingham  desired  to  be  excused 
from  going  on  that  message,  and  said  my 
lord  did  not  love  haggling ;  and  that  if  Mr, 
Bennet  would  f[ive  no  more,  be  might  lose  tbe 
office,  fbr  that  if  tbe  Chancellor  should  refute 
that  aum,  he  Ivould  not  go  with  any  other  offer. 
Upon  this,  my  lords,  Mr.  Bennet,  at  last,  con- 
sented to  give  the  1,500  guineas ;  and  this  will 
appear  to  nave  been  what  the  lord  Macclesfield' 
calls  Mr.  Thomas Bennet'sfrcegift.  Theguineai 
Were  uaid  to  Mr.  Cottiojifbam,  who  paid  them  to 
tbe  Cnaocellor,  fbr  which  Mr.  Bennet  was  ad- 
mitted into  his  office,  which  appears  to  have 
cost  him  9,075/.  and  that  very  sum,  npon  the 
making  up  of  his  accounts,  appeared  to  have  been 
wanting  in  his  office,  fbr  the  making  np  of  bis 
balance  due  to  the  suitors  of  tbe  Court  1  most 
take  notice  to  youf  lordships,  that  tbe  lord 
Macclesfield,  in  bis  Answer,  alleges,  that  the 
said  Kynaston  and  Bennet  pretendm^  they 
were  disabled  from  answering  to  tbe  sniton  oi 
the  court,  so  much  money  as  he  bad  taken  firam 
them  at  their  respective  admissions,  the  laid 
Earl  did,  before  the  Impeachment,  pay  into 
the  Court  of  Chancery,  for  the  use  of  the  soiton 
of  that  Court,  tbe  two  several  sums  received 
by  him  firom  Mr.  Kynaston  and  Mr.  Benaet; 
but,  my  lords,  that  we  shall  shew  to  be  agroM 
mistake  in  tbe  Answer,  for  we  shall  prove  the 
said  sums  were  not  repaid  by  bim  till  after  the 
Impeachment,  and  afler  they  had,  by  affidavit,, 
chargedthe  payment  of  these  sums  as  one  canis 
of  tbe  deficiency  in  their  offices. 

I  come  next  to  shew  the  manner  in  which 
Mr.  Francis  Elde  was  admitted  to  his  office  of 
a  Master  in  Chancery,  which  happened  io  Fe- 
bruary, 17SS,  upon  the  death  of  Mr.  Feltowi ; 
we  shall  shew  your  lordships,  that  Mr.  Elds 
applied  personally  to  the  Chancellor,  who  told 
him  he  would  treat  with  him  in  a  difl^t 
manner  from  any  man  living  ;  in  two  or  three 
days  after  this  ne  applied  again  to  the  Esrl 
for  the  office,  and  then  did  mention  a  sum  of 
4  or  5,000/.  my  lord  told  him,  Mr.  Elde  sod  I 
must  not  make  bargains.  So,  my  lords,  Bfr» 
Elde  after  this  went  to  Mr.  Cottingham,  and 
told  him  of  his  intention  to  give  the  Chancellor 
5,000/.  Mr.  CottiojBrham  adviaed  bim  to  msfcs 
it  guineas.  And,  in  pursuance  of  this  advice, 
Mr.  Elde  did,  on  or  about  the  1st  of  Febnis^ 
17«3,  carry  to  the  said  brd  MacdesfiddTi 
house  3,000  guineas  and  2,100/.  in  bank-ootei, 
muffled  up  in  Dutch  basket,  whioh  he  sent  s» 
to  my  lord  by  Mr.  Cottingham,  who  left  it  wrth 
his  lordship,  brought  down  word  all  was  weJI, 
and  within  a  day  or  two  after  Mr.  EMe  wis 
sworn  into  bis  office.  ^ 

'  1  would  observe  upon  this,  that  .a  pre§«t, 
which  might  have  been  ionocently  made,  and  tf 
innocently  received,  had  needed  no  such  secrt* 


Ml] 


^  H%A  Crimm  <md  Mudnunfun. 


A.  p.  1725, 


[88? 


coDTcyaae?.  Bat,  n  j.  lords,  the  tnitoit  of  the 
court  now  bes^n  to  bo  awakened  by  the  appre- 
lienaona  of  ineir  Umm,  and  the  voice  of  the 
people  to  esidaim  against  that  infamous  manner 
9f  aidttutting  Masters  in  Chancery ;  and  there- 
fore, I  presume,  my  lords,  privacy  was  now 
coBoe  to  be  thought  so  necessary,  that  the 
secretary  himself,  though  concerned  in  the 
transaction,  was  kept  ignorant  of  the  contents 
of  the  basket. 

.  I  come  next  to  open  the  evidence  we  will 
produce,  to  prove  the  illegal  and  corrupt  ad- 
mission of  Mr.  Hark  Thurston  to  be  a  Master 
in  Chancery,  as  it  is  laid  in  the  8tb  Article. 
He  succeeded  Mr.  Borret  about  the  ^th  of 
August  last  past :  and,  my  lords,  notwithstand- 
iii|g  what  the  earl  of  Macclesfteld  alli^;es  in 
his  Answer,  that  he  was  informed  by  Mr.  God- 
frey and  Mr.  John  Bennet,  that  there  was  like 
to  be  no  deficiency  in  that  office,  we  will  shew 
your  lordships,  that  before  Mr.  Thurston's  ad- 
mission there  was  a  great  confusion  in  it ;  and 
(hat  his  lordship  must  have  forgot  himself, 
when  he  says  he  ever  was  acquainted  by  those 
|wo  Masters,  that  there  was  like  to  benodefi- 
taancy^  in  that  office. 

.  This,  m  lords,  the  Commons  will  produce 
to  shew,  that,  notwithstanding  the  very  great 
losses  already  sustained  by  the  suitors  or  the 
Court  of  Chancery,  from  the  great  prices  given 
by  the  Masters  for  their  offices,  the  great  con- 
fusion then  in  that  office,  and  in  which  there  is 
H  deficiency  of  more  than  10,000/.  yet,  in  the 
name  unlawful  pursuit  of  gain,  he  did  admit 
Jir.  Mark  Thnrston  to  the  office  of  a  Master 
in  Chancery  for  the  sum  of  5,000  guineas. 
The  manner  of  it  was  thus,  my  lords. 

Mr.  Thurston,  upon  Mr.  Borret's  death, 
applied  to  Mr.  Cottingham  about  that  office, 
•nd  the  price  ifreed  upon  betwixt  them  was 
5,000  guineas ;  with  this  agreement  lord  Mac- 
lilsafieid  was  acquainted,  and  seemed  to  agree 
to  it :  hot  aflerwards,  upon  a  report's  being 
anicad,  that  lord  Macclesfiekl  dengned  to  give 
HU  office  to  Dr.  Sayer,  Mr.  Thurston  (well  ad- 
vised no  doubt)  applied  to  lady  Macclesfield, 
and,  after  many  aivuments  used  to  persuade ; 
her  to  write  to  my  lord  in  his  favour,  produced 
at  last  6,000  guineas  in  bank-notes,  which  had 
their  desifsd  '^wX\  my  lady  wrote,  and  Mr. 
Thurston  in  two  or  three  days  was  admitted  to 
kiaoffice. 

/  My  hMds,  I  will  make  this  remark  upon  this 
tnnsMtion ;  that  the  taking  such  an  eirtra- 
vagant  sum  of  money  ibr  an  office,  in  which 
there  was*  like  ^  prove  a  great  deficiency,  was 
no  fiur  (fom  beiaff  thought  blameless  even  by 
the  Earl-  himself,  that  it  hwks  as  if  this  way 
WM  nacMsary  fa  be  found  out,  to  hide  this 
tnmsaotian  Coo  finsm  the  secretary,  who  had 
had  the  fir«t  hand  in  it :  and,  to  taka  all  cause 
of  suspicion  niray  fsom  him,  he  was  ordered  to 
>s  sure  to  take  no  money  from  Mr.  Thurston 
«n  account  of  his  admission ;  which  he  ob- 
red  ao  MikkMily  that  I  think  be  scntpled 
Ida  own  lees. 

Bafim  I  fmdvifk  Mf  Mib  I  WNt  tide* 


notice  of  an  ezprenion  in  the  EarPs  Answer  to 
the  two  last  articles  I  have  meotioned. ' 

That,  of  the  ttion^  he  received  from  Mr. 
Elde,  he  retained  no  more  than  1,850/.  and,  of 
that  received  from  Mr.  Thunston,  no  more  than 
3,000/.  By  this,  1  presume,  the  world  is  to  be- 
lieve, the  Elarl  made  an  immediate  restitution  of 
the  remainder  of  the  money :  but,  my  lords,  we 
will  shew  yon,  that  no  money  was  returned  to 
Mr.Eldetdl  November  last,  a  time  that  he  stood 
in  need  of  it  to  shew  and  produce  his  balance  ; 
nor  to  Mr.  Thurston,  till  October  last,  at  which 
time  it  was  evident  an  abaolule  stop  must  be  put 
to  the  infamous  practice  of  stock- jobbing  with  the 
suitors'  money;  and  which  of  consequence 
would  put  those  two  Masters  out  of  a  possibiii^ 
of  reimbursing  themselves  the  great  sums  so 
lately  paid  for  their  offices. 

Mv  lords,  the  next  thing  we  shall  prove  wiU 
be,  tnat  in  all  these  transactions  Mr.  Cotting« 
ham  has  acted  by  my  lord  Macclesfield's  ioi^ 
mediate  directions ;  and  when  we  have  proved 
that,  and  the  sevml  facts  I  have  now  openetl 
to  your  lordships,  I  doubt  not  but  you  will  be 
of  opinion,  that  we  have  fully  made  out  the  alle- 
gations in  the  Fi Ah,  Sixth,  Seventh,  and  Bightb, 
Articles,  in  their  utmostextent ;  and  that  the  said 
Earl  has  taken  the  several  sums  laid  to  bis 
Charffe,  illegally,  corruptly,  and  extoraivelv,  in 
breach  and  violation  of  bia  oath  as  Lord  Chan- 
cellor, and  of  the  great  trust  in  him  reposed,  con- 
trary to  the  duty  of  his  office,  and  against  the 
good  and  wholesocqe  statutes  of  this  realm. 

Mr.  Doddington,  My  lords,  1  ^m  com- 
manded by  the  Commons  to  assist  the  gentle- 
roan  who  Moke  bdbre  me,  in  making  good 
the  Fiah,  Sixth,  Seventh,  Eighth,  and  Ninth 
Articles  against  the  earl  of  Macclesfiekl,  which 
relate  to  nis  taking  money  ibr  offices. 

The  Commonslook  upon  this  part  of  their 
Charge  as  a  necessary  foundation  of  the  whole* 
because  firom  tbb  insatiate  desire  of  gain  have 
sprung  all  the  evils  and  mismanagementa 
cnarged  upon  the  Earl  in  the  rest  of  the  Ar- 
ticles. 

The  Chuge  against  the  Earl  in  four  of  these 
Articles  is  iu  short  this,  that  he  took  several 
great  sums  for  the  admission  of  several  per- 
sons into  the  office  of  Masters  in  Chancerv; 
and  that  he  took  them  illegally,  extorsively, 
corruptly,  in  breach  and  violation  of  his  oath 
as  L(n^  Chancellor,  and  of  the  trust  in  him 
reposed. 

My  lords,  these  fiu^  have  been  so  clearly 
stated  to  your  lordships,  and  the  extorsive  and 
corrupt  manner  in  which  they  were  committed, 
in  breach  of  his  oath  as  Lord  Chancellor,  so 
strongly  inforced  bv  the  gentleman  who  spoka 
before  me,  that  I  shall  not  trouble  your  kui|- 
ships  upon  those  heads. 

As  to  the  ill^galiKy  of  such  practices ;  that 
has  been  laid  before  your  bnlships  by  the 
learned  gentleman  who  opened  the  geoeml 
Charge;  and,  I  do  not  doubt,  will  bo  further 
explaiiied  by  other  gentlemen  to  your  lord- 
abi|»*  aitimBtion:   but  when  the  Earl  ja 
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Mr*  Wtffiitih  KynuloD  to  tbe  office  of  a  Mas- 
ter in  ClMncery,  in  Aofftnt,  17S1.  We  will 
«beW  you,  that  before  Mr.  Kynaiton  was  ad- 
mitted to  be  a  Master,  be  was  adTised  by  Mr. 
Rogers  (iffth  whom  be  had  then  contracted 
for  the  sate  of  his  office  for  6,000/.)  that  tbe 
Lord  Cbaocellor  would  expect  6  or  700/.  for 
bis  admission;  u]k>n  this  ne  applied  to  my 
Lord's  secretary,  Mr.  C^ottinffham,  (who  ap- 
pears, to  have  been  the  broker  on  all  these 
Occasions)  and  desired  to  be  recommended  to 
tbe  Chancellor  for  that  office,  and  told  Mr, 
Cottingham,  that  if  it  was  necessary,  he  could 
obtain  my  lord  Bradford's  recommendation ; 
Ibe  secretary  only  answered,  That  another 
Master  had  given  1,500  guineas  on  the  same 
Occasion ;  Mr.  Kynaston  then  offered  1,000/. 
Gottingham  replied.  He  could  mention  nothing 
less  to  the  Lord  Chancellor  than  1,500/. ;  but 
being  afVerwards  asked  by  the  person  who  was 
to  pay  the  money,  what  sum  would  be  insisted 
on ;  answered.  It  roust  be  1,500  guineas;  no- 
ihin^,  it  seems,  was  to  be  abated,  for  this  TMr. 
Cottingham  told  Mr.  Kynaston)  was  one  or  the 
best  offices ;  being  tbe  fullest  of  money  and 
ateorities— Monev  and  Securities,  my  lords, 
ibe  property  of  the  suitors  of  the  Court ;  and 
bow  fatal  tne  Masters  making  use  of  such  mo- 
nej  fbr  their  own  profits  has  been,  in  order  to 
reimburse  themseWes  for  the  Tory  great  sums 
paid  for  their  offices,  is  now  too  severely  felt  by 
numbers  of  helpless  orphana  and  injured  sui- 
tors. Mr.  Kynaston,  bowoTer;  seeing  no  nos- 
aibility  of  admission  without  paying  the  whole 
anm  of  1,500  guineas,  complied  at  last,  sent  the 
Mtneas  to  Mr.  Cottingham,  who  afterwards  paid 
inem  to  the  Chancellor ;  and  the  next  day  Mr. 
Kynaston  was  admitted  and  sworn  a  Master. 

1  come  now  to  open  to  your  lordships,  the 
evidence  which  we  shall  produce  to  make  good 
the  Sixth  Article,  which  relates  to  the  illegal 
and  corrupt  admission  of  Mr.  Thomas  Bennet 
to  the  office  of  a  Master  in  Chancery. 

Mr.  Thomas  Bennet,  about  May,  1738,  bar- 

g lined  with  Mr.  Hiccocks,  then  a  Master  in 
bancery,  for  tbe  sale  of  hisoffice,  at  the  price  of 
7,500/.  The  next  thing  to  be  done,  was  to  ap- 
ply to  Mr.  Cottingham,  which  he  did,  desiring 
to  DC  recommend^  to  my  Lord  Chancellor  for 
that  office;  Mr.  Cottingham  did  recommend 
bfm,  and  told  him,  that  the  Lord  Chancellor 
bad  no  objection  to  him,  that  be  knew  bis  fa- 
ther, and  should  be  glad  to  oblige  him  ;  the 
compliment,  however,  ended  with  a  proposition 
of  a  present,  as  be  called  it,  and  said,  he  indeed 
would  name  no  sum,  but  that  his  brother,  then 
t  Master  in  Chancery,  and  Mr.  €U)dfrey,  would 
easily  chalk  out  a  method  for  him.  Mr.  Ben- 
net, my  lords,  after  consulting  Ibesegentie- 
men,  offered  1,000  guineas  ;  Mr.  Cottingham 
ihook  bis  head,  and  said,  be  did  not  care  to  go 
to  tbe  Chancellor  with  an  offer  of  that  sum, 
that  more  bad  neen  given,  and  be  hoped  Mr. 
Bennet  would  not  lower  the  price.  Mr.  Ben- 
net gave  some  reasons  why  he  hoped  lord 
Macclesfield  would  accept  the  1,000  guineas, 
and  said  he  did  n6t  cam  to  gire  more ;  llx. 


Cottingbaii  again  told  bHn,  be  didnotctref^ 
go  with  that  message ;  upon  which  Mr.  Ben- 
net as1[edbim  what  had  been  given  by  other 
Masters ;  Cottingham  toldliim  1,500  givBeif. 
However,  Mr.  Bennet  again  derired  be  wosM 
go  to  the  Chancellor,  and  said  that  if  tbenm 
be  bad  offisred  would  not  do^  be  would  girs 
1,500/. ;    Cottingham  desired  to  be  exoosel 
from  ^ng  on  that  message,  and  said  iny 
lord  did  not  love  haggling ;  and  that  if  Mr. 
Bennet  would  f[ive  no  more,  be  might  lose  Ibe 
office,  for  that  if  the  Chancellor  should  refun 
that  anm,  be  Ivould  not  go  with  any  other  ofe. 
Upon  this,  my  lords,  Mr.  Bennet,  at  last,  con* 
sented  to  give  the  1,500  guineas ;  and  thiswill 
appear  to  have  been  what  the  lord  MacclesfieU 
calls  Mr.  Thomas Bennet'sfreegift.  Theguioett 
Were  uaid  to  Mr.  Cottingham,  who  paid  themte 
the  Cnancellor,  fbr  which  Mr.  Bennet  was  ad- 
mitted into  his  office,  which  appears  to  hart 
cost  him  9,075/.  and  that  very  sam,  upon  tbe 
making  up  of  his  accounts,  appeared  to  have  bees 
wanting  in  his  office,  for  the  making  np  of  liii 
balance  due  to  tbe  suitors  of  tbe  Court  I  most 
take  notice  to  youf  lordships,  that  tbe  loid 
Macclesfield,  in  hia  Answer,  alleges,  that  the 
said  Kynaston  and  Bennet  pretondiii^  ibej 
were  disabled  from  answering  to  tbe  snitonn 
the  court,  so  much  money  as  he  had  taken  from 
them  at  their  respective  admissions,  the  aid 
Earl  did,  before  the  Impeachment,  pay  into 
the  Court  of  Chancery,  for  the  use  of  the  niiton 
of  that  Court,  tbe  two  several  suras  received 
by  him  from  Mr.  Kynastou  and  Mr.  Benact; 
but,  my  lords,  that  we  shall  shew  to  be  a  gnat 
mistake  in  the  Answer,  for  we  shall  prove  tbe 
said  sums  were  not  repaid  by  him  till  after  the 
Impeachment,  and  afler  they  had,  by  affidarit, 
chargedthe  payment  uf  these  sums  as  one  eiois 
of  the  deficiency  in  their  offices. 

I  come  next  to  shew  the  manner  in  which 
Mr.  Francis  Elde  was  admitted  to  his  office  of 
a  Master  in  Chancerv,  which  hapnened  in  Fe- 
bmarv,  17 SS,  upon  the  death  of  Mr.  Fellowg; 
we  snail  shew  your  lordships,  that  Mr.  Bide 
applied  personally  to  the  Chancellor,  who  told 
him  he  would  treat  with  him  in  a  diflRBROt 
manner  from  any  man  living ;  in  two  or  three 
days  after  this  be  applied  again  to  the  Eiri 
for  the  office,  and  then  did  mention  a  sum  of 
4  or  5,000/.  my  lord  told  him,  Mr.  Eldeaod  I 
roust  not  make  bargains.  So,  my  lordf,  Mfr 
Elde  afler  this  went  to  Mr.  Cottingham,  and 
told  him  of  his  intention  to  give  the  ChanoeHer 
5,000/.  Mr.  Cottinjsrham  adviiied  him  to  make 
it  guineas.  And,  in  pursuance  of  this  advioe, 
Mr.  Elde  did,  on  or  about  the  1st  of  Fefarattt 
17«3,  carry  to  the  said  terd  MacdeofleWii 
house  3,000  guineas  and  9,100/.  in  baok-ootei, 
muffled  up  in  Dutch  basket,  which  be  *f|^ 
to  my  lord  by  Mr.  Cottingham,  who  left  it  wja 
his  lordship,  brought  down  word  all  was  well, 
and  within  e  day  or  two  after  Mr.  JSWc  w« 
sworn  into  his  office. 

1  wonid  observe  upon  this,  that, a  presest, 
which  might  have  been  innocentiy  made^andtf 
innocently  recetred,  bad  needed  no  ittcfa  lecrd 
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copTcyaaoe.  Bat,  my.  lords,  the  tniton  of  tbo 
court  now  bono  to  be  awakened  by  tbe  appre- 
benaona  of  tneir  losaea,  and  tbe  voice  of  tbe 
people  to  evdaim  against  tbat  infamoos  manner 
<»f  admitting  Masters  in  Chancery ;  and  tbere- 
fore,  I  praBume,  my  lords,  privacy  was  now 
oome  to  be  tbongbt  so  necessary,  that  the 
aecretary  himself,  Ihoogh  concerned  in  the 
transaction,  was  kept  igmaat  of  the  contents 
of  tbe  basket 

.  I  oome  next  to  opoi  the  evidence  we  will 
f  rodoce,  to  prove  the  illegal  and  corrnpt  ad- 
miauon  of  Mr.  Hark  Thurston  to  be  a  Master 
io  Chancery,  as  it  is  laid  in  the  8th  Article. 
He  socceeded  Mr.  Borret  about  the  5th  of 
August  last  past :  and,  bay  lords,  notwithstand- 
ing what  tbe  earl  of  Macclesfield  alleges  in 
his  Answer,  that  he  was  informed  by  Mr.  God- 
frey and  Mr.  John  Bennet,  that  there  was  like 
to  06  no  deficiency  in  that  office,  we  will  shew 
jronr  lordships,  that  b^ore  Mr.  Thnrslon's  ad- 
nuasion  there  was  a  great  oonfosion  in  it ;  and 
that  his  lordship  must  have  forgot  himself, 
when  he  says  he  ever  was  ac^uaiated  by  those 
$wo  Masteia,  that  there  was  tike  to  benodefi- 
Cienc;^  in  that  office. 

This,  m  k>rd8,  tbe  Commons  will  produce 
Io  shew,  that,  notwithstanding  the  very  great 
losses  already  sustained  by  the  suitors  of  the 
Court  of  Chancery,  from  the  great  prioes  given 
by  the  Masters  for  their  offices,  the  great  con- 
fusion then  in  that  office,  and  in  which  theie  is 
a  deficieucy  of  more  tha^  10,000/.  yet,  in  the 
aame  unlawful  pursuit  of  gain,  he  did  admit 
Jir.  Mark  Thurston  to  the  office  of  a  Master 
In  Chancery  for  the  sum  of  5,000  guineas. 
The  manner  of  it  was  thus,  my  lords. 

Mr.  Thurston,  upon  Mr.  Borret's  death, 
applied  to  Mr.  Cottiogham  about  that  office, 
and  the  price  ^reed  upon  betwixt  them  was 
5,000  guineas ;  with  this  agreement  lord  Mac- 
aleafield  was  acquainted,  and  seemed  to  agree 
to  it :  but  afterwards,  upon  a  report's  being 

r!ad,  tbat  lord  Macclesfield  designed  to  give 
office  to  Dr.  Sayer,  Mr.  Thurston  (well  ad- 
vised no  doubt)  appli^  to  lady  Maoclesfield, 
aad,  after  many  arguments  used  to  persuade ; 
iier  to  write  to  my  lord  in  his  iavour,  produced 
at  last  5,000  guineas  in  bank-notes,  which  had 
their  dosircd  effect;  my  lady  wrote,  and  Mr. 
Thurston  in  two  or  three  days  was  admitted  to 
Uaoffiee. 

/  My  lords,  I  will  make  this  remark  upon  this 
tiansaotiM ;  that  the  taking  such  an  extra- 
vagant sum  of  money  for  an  office,  in  which 
thm  was  like  to  prove  a  great  deficiency,  was 
ao  fiur  from  hsiag  thought  blameless  even  by 
the  Earl- hiflMetf,  that  It  k>oka  as  if  tbb  way 
was  nsBPSssry  fa  be  found  out,  to  bide  this 
transaction  too  fifam  the  aecretary,  who  had 
had  the  first  hand  in  it :  and,  to  take  all  cause 
of  suspicion  away  from  him,  he  was  ordered  to 
ha  soro  to  tsha  no  money  from  Mr.  Thurston 
an  aoooaafc  of  his  admission ;  which  be  ob- 
aefved  ao  sfiiymaly  that  Ithmk  be  scrupled 
tren  hb  own  flees. 

Bafat  I  poadniiy  «irliiih»  I  mmiI  i^ke 


notice  of  an  expresaion  in  the  EarPs  Answer  to 
tbe  two  last  articles  I  have  mentioned. ' 

That,  of  the  Inoney  he  received  from  Mr* 
Elde,  be  retained  no  more  than  1,850/.  aud,  of 
that  received  from  Mr.  Thucston,  no  more  than 
3,000/.  By  this,  1  preeume,  the  world  is  to  be- 
lieve, the  Eiari  made  an  immediate  restitution  of 
the  remainder  of  the  money :  but,  my  lords,  wo 
will  shew  you,  that  no  money  was  returned  to 
Mr.  Eldetui  November  last,  a  time  that  he  stood 
in  need  of  it  to  shew  and  nroUuce  his  balance; 
nor  to  Mr.  Thurston,  till  October  last,  at  which 
time  it  was  evident  an  absolute  stop  must  be  put 
to  the  infamous  practice  of  stock- jobbing  with  the 
suitors'  money;  and  which  of  cooaequence 
would  put  those  two  Masters  out  of  a  possibility 
of  reimbursing  themselves  the  great  sums  so 
lately  paid  for  their  offices. 

My  lords,  the  next  thing  we  shall  prove  will 
be,  that  in  all  these  transactions  Mr.  Cotting« 
ham  baa  acted  by  my  lord  Macclesfield's  im^ 
mediate  directiona ;  and  when  we  have  proved 
that,  and  the  several  facts  I  have  now  openeil 
to  your  k>rdships,  I  doubt  not  but  you  will  be 
of  opinion,  that  we  have  folly  made  out  the  allc- 
gationa  in  tbe  Fifth,  Sixth,  Seventh,  and  Eighth, 
Articles,  in  their  utmost  extent ;  and  that  the  said 
Earl  has  taken  the  several  sums  laid  to  his 
Charge,  illegally,  corruptly,  and  extoraivelv,  in 
breach  and  violation  of  hia  oath  as  Lord  Chan- 
celJor,and  of  the  great  trust  in  him  reposed,  con* 
trary  to  the  duty  of  his  office,  and  against  the 
good  and  wboleaome  statutes  of  this  realm. 

Mr.  Doddington.  My  lords,  1  am  com- 
manded by  tbe  Commons  to  assist  the  gentle- 
man who  spoke  before  me,  in  making  good 
the  Fifth,  Suth,  Seventh,  Eighth,  and  Ninth 
Artidea  against  the  earl  of  Macclesfiekl,  which 
relate  to  his  taking  money  for  offices. 

The  Commons  look  upon  this  part  of  their 
Charge  as  a  necessary  foundation  of  the  wholet 
becauae  ftt>m  this  insatiate  desire  of  gain  have 
sprung  all  the  evils  and  mismanagementa 
cliarged  upon  the  Earl  in  the  rest  of  the  Ar- 
ticles. 

The  Charge  against  the  Earl  in  four  of  these 
Articles  is  in  short  this,  that  he  took  several 
great  sums  for  the  admission  of  several  per- 
sons into  the  office  of  Masters  in  Chancerv; 
and  that  he  took  them  illegally,  extorsively, 
corruptly,  in  breach  and  violation  of  his  oath 
as  Lord  Chancellor,  and  of  the  trust  in  him 
reposed. 

My  lords,  these  focto  have  been  so  clearly 
stated  to  your  lordships,  and  the  extorsive  and 
corrupt  manner  in  which  they  were  committed, 
in  breach  of  hb  oath  as  Lord  Chancellor,  ao 
strongly  inforced  by  the  gentleman  who  spoka 
before  me,  that  I  snail  not  trouble  your  tord- 
ahipa  upon  those  heada. 

Aa  to  the  ill^lity  of  aueh  practices ;  that 
baa  been  laid  before  your  lonlships  by  the 
learned  gentleman  who  opened  tbe  geami 
Chacge;  and,  I  do  not  doubt,  will  be  further 
exphunad  by  other  gentlemen  to  your  lord- 
abiV  MtiAction:   but  whaa  the  Eari  is 
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'pleased  to  say,  in  his  general  answer  to  all 
these  Articles,  *<  That  he  hopes  receivins^  pre- 
sents on  such  occasions  is  not  criminal  in  itself, 
or  by  the  coaimon  law  of  this  realm,  and  that 
there  is  not  any  act  of  parliament  by  which  the 
same  is  made  criminal."  Thouf^h  I  have  not 
had  the  happiness  to  have  been  bred  to  the 
profession,  I  mast  beg  leave  to  remind  him  of 
the  statutes  of  Richard  8,  and  Edward  6,  as 
to  the  statute  law :  and  by  all  that  I  have  ever 
heard,  or  can  learn,  the  whole  tenor  and  mean- 
ing of  the  common  law  does  disapprove  and 
condemn  such  practices,  (though  possibly  it 
has  not  been  an  adjudged  case).  And  the 
statutes  1  have  mentioned  are  one  proof  of 
such  meaning  of  the  law,  to  me,  at  least,  who 
have  always  looked  upon  them  to  be  com- 
ments an4  declarations,  made  from  time  to 
tioae  to  explain  and  enforce  such  construction. 
Putting  up  offices  of  justice  to  auction,  my 
lords,  is  repugnant  to  the  dictates  of  plain 
reason,  and  consequently  to  the  whole  sense 
and  spirit  of  the  common  law  of  this  realm, 
vhich  is  founded  upon  reason ;  and  in  this  re- 

Eugnance  to  the  intent  and  meaning  of  the 
iw  of  the  land,  lies  this  olfence  (in  my  poor 
judgment)  as  to  the  illegality  of  it. 

We  hope  therefore,  my  lords,  (when  we  have 
given  our  evidence)  that  it  will  fully  appear  to 
"your  lordships,  from  what  we  have  opened, 
that  the  earl  of  Macclesfield  has  taken  the 
sums  charged  upon  him ;  and  that  he  has  taken 
them  as  they  are  charged  in  the  Articles,  ex- 
torsively,  corruptly,  illwilly,  id  breach  and 
violation  of  his  oath  as  Lord  Chancellor,  and 
of  the  trust  in  him  reposed. 

I  am  now  come  to  the  Ninth  Article,  which  I 
am  commanded  to  open  to  your  lordships ;  and, 
indeed,  tt  is  a  most  extraordinary  instance  of 
human  frailty :  the  earl  of  Macclesfield  here 
'  is  not  charged  with  taking  money  of  a  person 
who  receii^  an  office  from  him,  but  of  one 
who  quitted  an  office ;  not  for  an  admission, 
but  for  a  resignation. 

I  believe  this  is  the  first  instance,*  my  lords, 
whjfre  any  person,  on  the  other  side  of  tliis  bar, 
was  ever  accused  of  forgetting  his  own  dignity, 
the  dignity  of  the  august  body  he  belonged  to, 
and  the  honour  of  his  sovereign,  whose  coun- 
sellor he  was,  and  whose  royal  authority  was, 
at  that  time,  lodged  in  his  hands,  for  105/. 
This  is  so  amazing,  that  did  I  not  know  there 
'was  full  evidence  to  the  most  raioule  parts  of 
this  Charge,  |  myself  should  not  beheve  it ; 
and  1  am  sure  your  lordships'  hereditary 
greatness  of  mind  must  make  it  so  incon- 
ceivable to  you»  ttiat  I  shall  need  all  your  pa- 
tience and  indulgence  iu  what  it  is  my  duty  to 
state  to  your  lordships,  till  you  hear  the  evi- 
dence we  sliall  produce. 

The  case,  my  lords,  is  this :  Mr.  Thomas 
Bennet,  one  of  the  Masters  mentioned  in-  the 
Bixth  Article,  soon  after  his  admission,  wasde- 
airousto  part  with  his  office  of  Clerk  of  the 
Custodies  (which  is  in  the  gift  of  the  crown) 
to  Mr.  Hamersley  ;  but  being  unwilling  to  do 
any  thing,  without  my  lord  Macdeinfield's  ap- 


probation, he  applied  to  Mr.  Cottin^ham,  his 
secretary,  toobtam  it  upon  this  occasion.  Mr. 
Cottiognam  promised  to  acquaint  his  lordship 
with  this  reouest.  In  a  few  days  Mr.  Cot- 
tingham  told  Mr.  Bonnet,  that  he  had  ac- 
quainted my  loni  with  his  design,  but  Said,  a 
present  was  expecteil  of  him ;  and  asked  him, 
what  he  would  give?  (Your  lordships  wTll  ob- 
serve, that  this  was  their  constant  method,  in 
driving  all  these  bargains ;  for  they  were  cod- 
scions  that  they  were  doing  what  was  iiliegal.) 
Mr.  Bennet  replied,  that  be  did  not  apprehead 
that  any  thing  was  due  to  my  lord  on  this 
account;  for  that  he  succeeded  his  brother, 
Mr.  John  Bennet,  and  neither  himself,  nor  his 
brother,  made  lord  Cowper  any  present :  and 
further  added,  that  he  noped  my  lord  would 
not  insist  nfion  any  thing,  on  so  trifling  aa 
occasion,  since  he  bad  so  lately  paid  him  so 
considerable  a  sum.  But  still  CotUngham  in- 
sisted that  a  |lresent  was  required.  Upon  which 
Mr.  Bennet,  seeing  himself  so  bard  driven, 
said  be  would  give  my  lord  105/.  In'  a  fear 
days  Cottingham  told  him,  that  my  lord  ac- 
cepted the  105/.  but  that  he  was  to  look  upon 
it  as  a  particular  favour,  that  he  accepted  so 
small  a  sum ;  and  that  if  he  would  bring  the 
money  to  him,  Cottingham,  he  need  take  no 
farther  trouble,  for  my  lord  wonid  apply  to  the 
king  for  leave  to  resign.  Accordingly«  on  tbe 
38th  of  July,  1793,  Mr.  Bennet  carHed  a 
Bank-note  of  105/.  to  Cottingham ;  and,  in 
about  three  weeks  time,  (your  lordships  will 
be  pleased  to  remember  that  his  majesty  was 
then  abroad)  Cottingham  told  him,  that  tbs 
sign  manual  was  come  over,  and  chid  bim  for 
not  taking  out  tbe  patent;  the  consequence  of 
which  was,  Mr.  Bennet  did  take  it  out,  aad 
when  it  came  to  the  great  seal,  no  considen* 
tion  was  had  of  what  he  had  given  before,  but 
it  cost  bim  about  d4/.  for  the  seal. 

We  shall  call  Mr^John  Bennet  to  iaforoi 
vour  lordships,  that  when  he  resigned  to  his 
brother,  he  asked  the  lord  Cowper  if  any  thing 
was  due  to  his  lordship,  who  told  him  nothing 
was  due. 

This,  my  lords,  is  the  naked  state  of  tht 
case,  and  1  shall  make  no  remarks  upon  it;  I 
think  nothing  can  be  added  to  illustrate  it,  be- 
cause I  am  confident  there  never  was  any  thing 
like  it. 

But  I  think,  out  of  duty  to  the  Conmonsi 
and  justice  to  the  earl  of  Macclesfield,  I  am 
obliged  to  uke  notice  of  what  he  allegte  in  bis 
own  defence  against  this  Charge. 

His  lordship  is  pleased  to  say, ''  That  tbouf^ 
this  office  of  Clerk  of  the  Custodies  has  U;ea 
usually  granted  by  the  crown ;  yet  it  has  beea 
always  looked  upon  as  the  right  of  the  Lords 
Chancellors,  or  the  Lords  Keepers,  to  recom- 
mend to  that,  and  other  offices  under  the  great 
seal,  and  approve  of  the  depoty  to  e%«Niit 
the  same;  and  upon  such  recomm^datioB^ 
and  approvinjg^of  deputies,  have  accepted  pre* 
'sents,  and  kM>ked'  upon  the  saifie  as  their 
right." 

I  shoaU  nol  have  taken  notice  af  bis  piittu« 
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fbis  part  of  bis  defence  in  the  plural  number, 
and  endeavouring  to  sbelter  bimself  under  the 
pretended  practices  of  his  predecessors,  if  be 
bad  confined  it  to  this  Article;  but  in  bis  ge- 
neral Answer  to  all  the  Articles  we  have  opened 
to  your  lordships,  he  says,  **  That  he  has  done 
DO  more  than  his  predecessors,  great  and  able 
men,  have  done  before  him,  and  therefore 
hopes  that  it  shall  not  be  imputed  as  a  fault  to 
bim."  And  indeed  this  reasoning  runt  through 
ainaost  his  whole  defence. 

My  brds,  we  could  shew^  that  be  has  done 
more  than  any  of  his  predecessors ;  but  your 
lordships  very  well  know,  that  is  not  now  in 
i^oestion.  I  am  sure,  how  gpreat  or  able  soever 
a  man  maybe  that  commits  a  fault,  your  lord- 
abipt  will  always  be  great  enough,  and  able 
enough  to  punish  him  for  it,  when  be  comes 
before  you.  And  I  am  surprized  the  Earl 
ahottid  suppose,  that  you  will  connive  at  a 
corrupt  practice  in  him,  ^if  this  be  one)  because 
you  have  not  conderanea  it  in  others,  who  were 
never  called  to  answer  it  before  yon,  if  any 
bare  been  guilty  of  it. '  1  hope  your  lordships 
will  look  on  it  as  a  new  way  of  reasoning,  first 
made  use  of  by  the  earl  of  Macclesfield,  to 
justify  bb  own  faults  by  the  faults  of  another, 
and  extenuate  the  danger  and  malignity  of  a 
distemper  by  the  extent  and  inveteracy  of  it. 

By  the  rest  of  this  argument  of  his,  your 
lordships  plainly  see,  that  he  himself  thinks 
that  the  acceptance  of  any  gratuity  for  advis- 
ing the  king,  as  a  counsellor,  to  grant  this 
office,  had  been  highly  criminal,  for  he  was, 
nt  that  time,  one  of  the  lords  justices,  and 
during  this  whole  Charge  a  minister  of  state ; 
but  be  does  not  say  that  be  obuined  leave  for 
Mr.  Bennet  to  resign,  and  a  new  grant  of  the 
office  as  a  favour  from  the  crown ;  no,  that  be 
aeems  to  admit  would  have  been  highly  blame- 
able  ;  but  he  says,  that  as  Lord  Chancellor,  be 
bad  a  right  of  recommending  to  this  office ; 
and  his  whole  conduct  unhappily  explains, 
that  be  looked  upon  a  right  of  bestowing  or  re- 
commending to  be  a  right  of  selling ;  so  that 
by  his  own  argument,  be  thinks  himself  justi- 
fiable in  doin^  that  as  the  chief  officer  and 
distributor  of  justice,  which  be  seems  to  own 
would  be  highly  unjustifiable  in  a  minister  or 
aervant  of  the  crown. 

1  shall  take  notice  of  but  one  part  more  of 
his  general  Answer  to  the  Articles,  w.bicb  we 
havie  o|^ned  to  your  lordships,  and  that  is 
where  he  says,  *<  That  during  bis  continuance 
in  the  said  office  of  Lord  Chancellor,  or  at  any 
other  time,  be,  never  once  had  a  design  or  view, 
or  wtab  to  raise  to  himself  any  exorbitant  gain 
or  profit,  and  appeals  to  the  whole  tenour  of 
his  Ufte  and  actions  for  the  truth  of  his  asser- 
tion." 

This,  my  lords,  is  an  instance  bow  little  the 
greatest  men  are  acquainted  with  themselves, 
and  bow  much  they  are  liable  to  mistake, 
when  they  talk  of  tbeir  own  actions ;  many  of 
his  transactions,  in  money  lAatters,  have  been 
opened  to  your  lordships ;  more  will  be  Opened  ; 
and  surely,  my  lords,  yoa  mnsi  b«  of  opmion, 


that  this  inordinate  longing  after  gain,  tbia 
impotence  of  mind  where  money  was  con* 
cerned,  is  a  constitutional  weakness  in  the 
eari  of  Macclesfield,  which  has  given  a  tinc- 
ture to  every  thing  that  passed  through  hia 
bands :  your  lordships  have  seen  him  taking 
great  sums,  accepting  small  ones,  takinj^ 
5)00Q/.  accepting  106/.  taking  for  offices  in  hu 
own. gift,  for  offices  in  the  gift  of  the  crown, 
taking  for  admissions,  taking  for  resignations  ; 
in  this,  indeed,  he  has  shewn  an  impartiality 
that,  on  every  other  account,  were  highly  to 
be  wished  in  a  judge. 

My  lords,  I  would  not  trouble  your  lord- 
ships again  after  our  evidence  is  examined,  and 
therefore  beg  leave  to  say,  that  the  Coramona 
look  upon  these  practices  so  nearly  to  concern 
the  welfare  of  the  people  they  represent,  that, 
notwithstanding  the  great  part  they  bear  in  tho 
constitution  of  this  realm,  they  have  thought 
it  indispensably  necessary  to  appear  themselves, 
and  demand  justice  of  your  lordships ;  and  wo 
do  it  with  the  more  pleasure,  because  we  are 
assured,  that  when  tne  Commons  are  prose- 
cutors, and  your  lordships  judges,  the  meanest 
subject  will  have  justice,  and  the  greatest  will 
not  find  fiivoor. 

And,  my  lords,  considering  that  the  earl  of 
Macclesfield  ia  to  be  iudged  by  the  most  august 
assembly  in  the  world,  of  which  he  is  binaself 
a  memlier';  it  is  but  a  suspicious  symptom  of 
his  confidence  in  his  own  integrity,  when  be 
lays  hold  of  any  subterfuge  to  avoid  your  judg- 
ment, or  endeavours  to  secure  himself  against 
any  part  of  it,  by  any  plea  but  that  of  hia  in- 
nocence, and  the  justice  of  his  cause. 

Sir  Ihmat  Pengellvf  his  Majesty's  Seijjeant. 
My  lords,  before  the  Managers  lay  before  your 
lordships  any  evidence  upon  the  |iarticular  Ar- 
ticles, there  are  some  things,  we  apprehend, 
necessary  to  be  be  taken  notice  of  in  the  Intro* 
duction  to  the  Articles,  which  are  not  suffici- 
ently admitted  by  the  lord  Macclesfield,  in  hia 
Answer,  and  wherein  we  apprehend  it  will  be 
necessary  to  give  your  lordships  some  satis- 
fiiction ;  and  that  is  relating  to  his  immediate 
duty  as  Lord  Chancellor,  and  the  obligation  be 
is  under  of  an  oath,  which  is  administered  to 
his  lordship,  and  is  established  by  act  of  par- 
liament. My  lords,  we  think  it  proper  to  lay 
this  before  your  lordships,  because  the  noblo 
lord  has  forgot  it,  not  only  in  his  Answer,  but 
in  his  conduct.  The  oath  is  established  by  the 
statute  of  the  12th  of  Rich.  2,  which  enacts. 
That  the  Chancellor,  &c.  shall  not  name  or 
make  any  officer,  or  minister  of  the  king,  for 
any  gift,  or  brocage,  but  make  all  such  officers 
and  ministers  of  the  best  and  most  lawful  men. 

My  lords,  I  beg  leave  to  shew,  that  this  oath 
is  established  by  act  of  parliament,  and  afier- 
wards  shew  your  lordshi|)6,  that  it  has  been  ad- 
ministered to,  and  taken  by  the  noble  lord 
within  the  bar.  It  is  the  statute  of  the  ISth  of 
Rich.  2,  chap.  2,  which  enjoins  this  oath  to  bo 
-taken  by  bis  lordship.' 

Mr.  lMiwyek€.  My  b>rdf  >  wo  are  not  willing 
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%i  trouble  yoar  lordshipt  vrUh  more  than  It  De- 
cenary, or  to  ^0  aboal  to  prove  those  thingi 
tiiat  are  admitted  by  the  EarPs  Answer,  but 
where  they  are  not  fully  admitted  in  such  a 
manner  as  they  are  charged,  and  with  all  that 
advantage  that  we  think  we  can  make  of  them, 
we  roust  beg  leave  to  trouble  your  lordshios 
with  the  proof  of  them.  My  lords,  it  is  aa- 
mitted  by  the  Answer,  that  there  was  an  oath 
of  office  taken ;  and  it  is  likewise  set  forth  in 
the  Answer  what  that  osth  was ;  but  the  An- 
•wer  goes  no  farther,  and  doth  not  admit  any 
thing  as  to  another  oath  founded  on  the  statute 
of  the  iSth  Rich.  9,  which  hath  trequently  been 
taken  by  ibe  noble  lord ;  we  think  it  therefore 
aeoessary  to  have  the.  statute  of  Rich.  S,  first 
feadt  anu  the  oath  that  is  there  prescribed,  and 
to  shew  you  that  the  noble  lord  within  the  bar 
did  take  that  oath  several  times. 

Then  the  clerk  read  the  statate  of  19  Rwh. 
9,  chap.  9,  viz. 

«'  Item,  It  is  aooorded  that  the  chancellor, 
treasurer,  keeper  of  the  privv-seal,  steward  of 
the  king's  house,  the  king's  cnamberlain,  clerk 
of  the  rolls,  the  justices  of  the  one  bench  and 
of  the  other,  barons  of  the  exchequer,  and  all 
other  that  shall  be  called  to  onlam,  name,  or 
•inake  justices  of  peaoe,  sheriflb,  escheators, 
customers,  comptrollers,  or  an^  other  officer  or 
nioister  of  the  King,  shall  be  nrml  v  sworn,  that 
they  shall  not  ordam,  name,  or  make  justices 
of  peace,  sheriff,  escheator,  customery  comp- 
lroller«  nor  other  officer,  nor  minister  of  the 
king,  for  any  gift  or  brocage,  favour  or  afiec- 
tion ;  nor  that  none  which  pursueth  by  him, 
or  by  other,  privily  or^>penly  to  be.  in  any 


manner  of  office,  shall  be  put  in  the  same  office,  ^      .         ^ 

any  other,  but  that  they  make  all  such    ch«tor8.  Customers  Comptrollers,  on  Ascnss 
rs  and  ministers  of  the  best  and  most  law.    •"*«  Officer  du  Roy ,  ou  ftboistre,  seroit  firnie. 


or  m 

officers 

ful  men,  and  sufficient  to  their  estimation  and 

Imowledge." 

Sen.  Petutelly.  We  beg  leare  that  Mr.  Eyre 
may  be  produced  and  sworn,  in  order  to  prove 
the  administration  of  this  oath,  and  to  prove  the 
noble  lord's  taking  it  several  times. 

Mr.  nomoi  Eyre  sworn. 

8erj.  PengeUy,  My  lords,  we  desire  that  Mr. 
Eyre  may  be  asked,  Whether  he  is  an  officer 
or  the  Exchequer,  and  what  that  book  in  his 
kandisP 

Eyre.  My  lords,  this  book  I  have  had  in  my 
custody  ever  since  I  have  been  in  the  office.  I 
have  been  there  forty  jcars.  This  is  the  book 
in  which  the  statute  of  19  Rich.  9»  is  entered ; 
and  before  the  privy  council  name  the  sherifls, 
this  statute  is  read  over  to  them,  and  then  the 
privy  counsellors  are  all  sworn. 

Mr.  Lutwyche.  My  lords,  we  desire  the  oath 
inay  be  read. 

Eyre.  There  is  no  oath  in  the  book,  it  hi  only 
the  statute. 

E.  of  Mac,  Will  your  lordships  he  pleased 
that  he  may  speak  aloud.  He  says  thete  is  no 
oath  in  the  nook. 

I^  ThootHntekMi^aaliSiMiiillit 
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read  the  book  is  presented  to  the  privy  counsel- 
lors, and  they  are  sworn. 

Serj.  Pengeity.  My  lords,  we  desire  he  may 
be  asked.  Whether  he  was  present  at  any  time 
when  the  eari  of  Maoclesfiekl  has  taken  tbe 
oath  to  perform  this  stotuta  in  the  Conrt  o{ 
Exchequer  f — Eyre.  Yes;  several  times. 

E.  or  Mac.  1  beg  lesve  to  ask  this  queitkn 
in  the  first  place.  Is  there  any  oath  there  in  that 
book?        ^  ^ 

Eyre.  No,  nothing  bnt  the  statate  of  Rich- 
ard 9. 

£.  of  Mac.  Nothing  but  tbe  statute  sf 
Rich.  9. ! .  What  is  it  yoo  read,  or  do  at  that 
time,  when  you  say  the  privy  counsellors  are 
sworn  ? 

Eyre,  As  soon  as  this  statute  is  read,  tbe 
Bible  is  presented  to  the  privy  coimsellon,  sad 
they  kiss  the  book. 

£.  of  iliac.  Is  there  any  one  word  said  ts 
them,  or  by  them  ? 

Eyre,  no ;  the  stainto  is  read  over,  and  ths 
privy  oounaellors  kiss  the  book. 

Serj.  Pengelly,  My  lords,  we  desire  he  nay 
read  it. 

E.  of  Mac.  My  lords,  f  desire  that  be  nav 
read  the  very  words  in  the  hook,  as  he  rsada 
them  in  the  Exshequer. 

[Mr.  Eyre  rsads  the  statute.] 

**  Anno  xii  Richardi  Secnndi. 

*<  Item,  Accorde  est  et  assentea'  qas  Is 
Chancellor  et  Treasurer  Gardein  du  Privy  Sesl 
SenescalP  de  Hosteil  le  Roj,  Chamberleyu  do 
Roy,  Clerkedu  Rolls,  Justices  de  lone  Euiket 
de  Tautre,  Barons  de  le  Exchequer  et  touts  ao- 
tres,  que  Serrount  Appellee  Dordoigoer  noiosr 
6u  fair  Justices  de  la  Peace,  Tisconnts  Es- 


ment  Jurez,  et  Serementez,  quils  ne  Ordeigse 
noient  ne  facent  Justices  de  la  Peas,  VisoooDli 
Escheaters,  Customers  Comptrollers,  ne  oufl 
autre  Officer  ne  Ministre  do  Roy,  pur  onU' 
manner  Don*  ne  Brocage  favor  n'  affectioo, 
niqoe  null  que  par  sui  par  luy  oo  par  aotr*  es 
pnv*  oil  en  Apert  Destre  en  Ascune  maniier 
Office,  soit  mijs  en  mesme  P  Office,  on  eo  Aa- 
cune  autr',  uoque  que  ils  facient  touts  ti» 
Officers  et  Ministers  de  le  oluis  Bon  et  Low 
et  les  pluis  sufficients  a  lour  essient  et  s>or 
Conscience." 

£.  of  ilec.  These,  you  say,  are  the  mrv 
words  you  read  at  that  time  when  the  sbsnfti 
are  nominated  in  the  Court  of  fixobcqiMrf 

Eyre.  Yes. 

E.ofJUec.   IsonpeaeyoaMadinthstYay 

manner  ?—j;yrv.  Yes.  _ii.au 

S.  of  Mae.  Do  yoo  say  any  ona  flrlWii 
moref — Eyre.  No.  .    . 

E.  of  Jlae.  In  the  moA  place,  I^^fS^ 
may  teU  yoar  lofdshii^  what  it  U  that  the  afficr 

doeaattniitiiiiof  ,    _.. 

Eyi^    HeoaniesthohookteaUthefmf 

eeansflllewt  md  they  hiss  it.  ..  ^  a« 

B.  ef  Hoc  Sm  kawtumri^^^ 
iaAosatoo^ 
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JSyrv.  Yes,  everyone  fwre^ealkimiu  theb»ok. 
-  %.  of  Mac^  Does  be  ny  soy  thing'  to  them  f 

JB^e.  No. 
•   E.  of  Afoc    YoQ  say  be  doth  not  say  any 
thing  to  them  P — 'Eytt*  No,  nothing  at  hI. 

Serj.  Fengelly.  My  lords,  we  desire  that  Mr. 
fiyre  may  m  asked,  whether,  dnrhig  his  tine, 
this  hath  not  been  the  unial  method  of  swear* 
tog  the  lords  of  the  privy  conncUf 

Eyre,  Yes,  my  lords,  it  has. 

ifr.  Lutwyeke,  My  tords,  it  seems  to  4m  a 
mestbn  whether  tins  is  swearing  at  all. 
Therefore  the  question  I  desire  nuy  be  asked 
'this  witness,  is,  what  book  it  is  they  kissP 

Jfyre.  My  lords,  it  is  the  Bible. 

nr.  Lutvych^.  1  desire  he  nwy  be  asked, 
whether  this  hath  not  been  taken  to  be  swear- 
ing tbem  to  do  what  is  commanded  by  this 
stetntef 

Seij.  Probyn,  My  lords,  we  bei(  leave  to  ob- 
jact  to  that  question.  We  apprehend  the  wit- 
BBsa  is  only  called  to  give  evidence  as  to  the 
fad,  and  not  to  state  his  ressens  and  eoostrac- 
tions  offset. 

Mr.  Imtwyche*  My  lords,  I  b^  leave  then 
to  ask  a  qaestion  that  I  hope  they  won't-objeet 
to:  Whether  or  no  this  is  not  the  Hianner  of 
•wearing  the  lords,  upon,  the  nomination  of 
aberilfiB  m  the  Coort  of  Excheqoer? 

Seij.  Frobyn.  My  lords,  we  humbly  her 
leave  to  object  to  that  question :  we  apprehend, 
that  centers  b  the  same  thing  with  the  former. 
Hie  witness  ha»  already  given  your  lordships 
an  account  of  all  that  is  said  and  all  that  is  done 
when  this  act  of  parliament  is  produced.  He 
tells  your  lordships  the  act  of  parliament  is 
read ;  the3[  kiss  the  book  ;  nothing  is  asked  of 
tbeai,  nor  is  any  thing  answered :  and  yet  the 
gentleman  is  pleased  to  ask,  whether  this  is 
calling  a  swearing  P  The  witness  has  given  his 
evidence,  your  lordships  will  determine  whether 
it  be  a  swearing  or  no. 

-  Mr.  Lutwvckt,  My  lords,  I  desire  he  may 
-be  asked,  whether  this  kissing  the  BiMe  upon 
the  reading  this  act,  is  not  usvmlly  done  at  the 
time  of  appointing  the  sheriffs  P 

Eyre,  As  soon  as  ever  the  act  is  read 
over,  the  privy  counsellors  kiss  the  Bible. 

Seij.  Pen£elfy»  My  lords,  I  desire  it  may  be 
asked,  whether  they  proceed  to  name  or  ap- 
point any  sheriffs  before  they  kiss  the  book  m 
this  manner? — Eyre.  No,  they  do  not. 

Serj.  Fengelly:  My  k>rd9,  we  shall  rest  this 
matter  here. 

Ixwd  Leekmere,  My  lords,  I  would  be  glad 
tf  this  question  might  be  asked  the  witness ; 
Whether  there  is  any  entry  or  memorandom 
made  upon  record  in  the  Court  of  Exchequer,  of 
any  oath  taken  by  the  privy^counseliors  on  thb 
occasion  P — Em.  No,  there  is  not. 

Mr.  Wett.  vVe  submit  this  matter  to  your 
lordships :  ^bis  statute  prescribes,  that  an  oath 
shall  be  particularly  taken ;  the  fact  has  been 
■tated  by  the  witness :  and  whether  it  does  not 
amount  to  the  proof  of  an  oath,  that  they  will 
comply  with  that  act  of  pariiament,  we  leave  to 
your  Jonbhips'  judgment. 


Serj.  Fmg€^,  We  ahaH  leave  this  evidence 
to  youv'tordships,  and  submit  it  to  your  deter- 
mination, whether  this  noMe  Earl  can  excuse 
himself  from  this  obligatkm  to  this  aet  of  par- 
liament, as  an  oath  P  It  is  very  probable,  by 
his  future  conduct,,  he  miffht  be  of  opinion,  that 
there  was  no  obligation  of  any  act  or  oath  open 
him :  but  upon  the  evidence  given,  we  shall 
submit  this  fact :  and  shall  next  proceed  to  caU 
some  witnesses  to  give  an  account,  of  the  nature 
ef  the  offices  of  the  Masters  in  Chancery,  who 
are  admitted  by  the  noble  lord  within  the  bar. 
We  sbali  produce  the  oath  which  is  adminis- 
tered to  every  Master  in  Chancery  upon  his  ad- 
nliflrion:  thai  we  shall  shew  the  commissbns 
from  £dw.  the  6th's  time,  and  so  from  time  to 
time,  to  this  day;  wherein  the  Masters  in 
Chancery  are  joined  with  my  lords  the  judges 
to  hear  and  determine  causes  in  the  absence  of 
my  Lord  Chancellor ;  to  punish  contempta,  to 
execute  •and  administer  k  jurisdiction  in  that 
Court  The  particular  oath  very  little  varies 
from  the  oath  administered  to  the  Lord  Chan- 
cellor, which,  in  his  lordship's  'Answer^  is  set 
out  at  large.  However,  we  shall  new  beg 
leave  to  prmluoe  die  oath :  mid  to  that  porpose, 
we  desire  Mr.  Pjmsent,  the  deputy-clerk  of  the 
crown  in  Chancery,  may  be  examined,  and  bs 
will  produce  the  oath  heme  your  knrdshqps. 

Mr.  Fyirnnt  sworn. 

Serj.  Penfeffy.  Sir,  will  yon  produce,  before 
die  Lords,  me  oath  administered  to  the  Mas- 
ters in  Chancery,  upon  their  admiaaton  to  their 
officeaP 

Com,  Serf.  My  lords,  we  hope  he  shall  give 
an  account,  whether  he  hath  seen  the  oath 
taken,  and  bath  administered  itP 

Fynsent.  Yes,  my  lords,  I  have  seen  the 
oath  taken,  and  have  admiiustered  it  myself. 
[Reads  the  Oath.] 

Saeru*m  Magittromm  Ckmceliarie. 

^  Ye  shall  swear  tliat  well  and  trulie  ye  shall 
serve  the  kinge  our  sovereiffn  lord,  and  hb 
people,  in  the  office  of  one  of  the  Maisters  of 
nis  Chauncerye,  to  the  whiche  ye  be  called : 
ye  shall  not  assent,  ne  procure  the  dishery- 
taunce,  ne  perpetual  damage  of  the  kinge,  to 
your  power ;  ne  fiaude,  ye  shall  doe  or  cause 
to  be  made  wrongfullye  to  anye  of  his  people, 
ne  in  any  thioge  that  touchetbe  the  seale : 
and  lawfullye  ye  shall  coonsail  the  thinges 
that  touchethe  the  kinge,  when  ye  shall  be 
thereunto  required^  AmI  the  couosayll  that 
ye  shall  geve  touching  him,  ye  shall  not  dis- 
dose.  And  yf  ye  know  anvethtngeof  the 
disherytaunce  or  damage  of  the  kinge,  or 
fraude  to  be  made  upon  anye  thinge  that 
touchethe  the  keeping  of  the  seale !  ye  shall 
put  your  law  full  power  it  to  redresse  and 
amende  ;  and  yf  that  ye  cannot  do,  ye 
shall  advyse  theChaoncellor,  or  Lorde-Keepar 
of  the  seale,  6r  other  whiche  may  that  amende^ 
to  your  power.  As  Ood  you  helpe,  and  by 
the  eontent  of  this  boke.' 

Seij,  Pengelly.  My  lords,  there  wiU  be  di« 
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Rctioos  gnrtn  to  lay  %,  oopy  of  thisimth,  •§  well 
AS  oopiei  of  other  records,  npoo  your  lordshipe' 
teUe. 

The  next  evidenoe  we  thall  produce,  are  oom- 
■itnions  bqpnoinff  io  the  time  of  Edward  0,  to 
this  time,  granted  to  Masters,  appointing  them 
to  hear  eanses,  &c.  The  first  commission  we 
ahaH  produce,  is  dated  the  0th  of  October,  the 
4th  o(  Edward  6.  My  lords,  we  desire  that 
Mr.  Paxton  may  be  sworn,  who  has  copies  of 
these  commissions,  and  has  examined  them 
with  the  records. 

Mr.  'Ralph  Paxton  sworn. 

8en.  Ftngtlly.  Mv  lords,  we  desire  that  he 
may  be  ask«l,  whether  the  copies  in  bis  hand 
•re  true  copies,  and  where  they '  were  exa- 
mined ? 

L.  C.  J.  King.  Are  they  trne  copies,  and 
where  did  you  examine  them  P 

PMsian.  My  lords,  they  are  true  copies. 
I  examined  them  id  sereral  places.  I  must 
look  upon  each  of  them,  and  then  1  shall  tell 
'your  lordships  where  1  examined  them.  I  ex« 
amined  some  at  the  Rolls,  some  at  the  Petty- 
bag-office,  and  some  at  the  Reportroffioe. 

L.  G.  J.  King.  Did  you  examine  them  all 
there  f-^Paxion,  I  did. 

Seri.  Pengtlly.  Are  they  true  copies  ? 

Paxton,  I  beliefe  they  are,  1  took  a  great 
deal  of  care  alid  pains  in  examining  of  tbem. 

8erj.  Pengclly.  My  lords,  we  desire  that 
these  copies  may  be  read. 

Mr.  Sirange,  Are  they  upon  stamps  P 

Paxton,  Yes,  Sir,  with  a  double  sixpenny 
■tamp. 

Serj.  Pengtlly.  My  lonis,  it  seems  they  are 
alampt ;  since  tbey  make  an  objection  of  that 
Mture,  we  desire  tbey  may  be  read. 

•     {^CUrk  reads.] 

**  Sexta  pars  Pat'  de  Anno  Regni  Regis  Edri 

8exti  quarto. 

**  Rex  6ec  Dilcis  et  fidelibus  Goosiliariis 
Suis  Ubto  Southwell  Militi  Custodi  ac  Magro 
Aolulorum  CanceilaH  nre  Willo  Portman  Mi- 
liti uni  Justic*  nrorum  ad  Plita  coram  Nob'  te- 
nend'  assign'  Jacobo  Hales  Militi  uni  Ju^tic' 
nrorum  de  Banco  Rico  Reade  Militi  et  Jobi 
Tregonwell  Aro  Magris  Canceller'  nre  predce 
Ac  Dilcis  SibiJohi  Oly?er  Clico  Willo  Cooke 
Aro  Jobi  Croke  Aro  et  Anthonio  Bellassis  Clico 
Magris  ejusdeni  Canceller'  nreSaltm.  Quia 
Pred ileus  et  fidelisConsiliarius  nr'  Ricus-Riche 
Mites  Dus  Riche  Capcellar'  nr'  Angl'  adeo 
Corporis  iuTalitudine  ad  presens  laborat  qd  ad 
ea  c|ue  in  Cur'  Cancellar'  nre  in  ceusis  et  roa- 
teriis  int'  diversos  ligeos  et  Subditos  nros  ibi- 
dem pendent'  tractand'  audiend'  discuciend'  et 
terminand'  Sint  et  fieri  debeant  ad  presens  pro 
tempore  non  Sufficiat  Considerantes  igitur  ipm 
ad  Slaltm  cicius  posse  restitui  Si  ab  arduis  ne- 
gociis  oris  et  detminacoe  causarum  in  Cur' 
Cancel lar*  nre  penden'  ad  tempus  abstinent  Et 
Voleotes  nichiloroious  interim  in  ejusdem 
Cancellarii  nri  absencia  omibus  et  Singulis  li- 
geis  et  sobditis  oris  quibtucamq;  natui  anas 


in  Cur'  CanoeHar'  ore  predce  praseqaeotibas 
plenam  et  celerem  Jitotictam  exhiberi  Ac  de  ff^ 
delitatihus  et  providis  cireumspeccoibus  vm  pl»- 
nius  Coofideotes  Assignavimus  Vos  octo  Sepieai 
Sex  quinq;  quatoor  et  tree  vrm  quorum  too 
prefat'  Robte  Wille  Porteman  Jacobe  Hales 
JohesOlyver  et  Johes  Croke  ono'  esse  Yolumua 
Ac  tenure  preseociu'  Damns  Yob'  octo  SepCem 
sex  quinq;  auatoor  et  tribus  vrm  quorum  ali* 

3uem  vrm  Vos  prefat'  Robte  Wille  Porteman 
aoobe  Haloi  Johes  Oly?er  et  Johes  Crooke 
onu'  ease  Volamus  plenam  potestatem  et  aoc- 
torttatem  audiend'  et  exaoiinaod'  quascumq; 
materias  causes  et  peticoes  conm  Nob'  in  Cai^ 
cellar'  nra  int'  quoacumq;  ligeos  et  Subditos  nroa 
tunc  pendent'  etimposterum  ibidem  exbibeod' 
et  penden'  et  easdem  malias  causes  et  peticoea 
juxta  Sanaa  disorecoes  vraa  finalit'  timnaad'  et 
debit'  execooi  demaodand'  partcaMj;  in  roatya 
Sive  cansis  vel  pelicoibus  illis  ooitas  et  Speci- 
•ficatas  ao  testes  et  alios  quosconq;  qooa  Vob^ 
fore  videbitor  evocand'  quociens  expedire  vide* 
ritis  coram  Vob'  octo  Septem  Sex  quiiiq;  qoa- 
tuor  vel  tribus  vrm  quorum  aliquem  vrum  Toe 

yrefate  Robte  Wille  Portman  Jacobe  Hales 
obes.  Oly ver  et  Johes  Croke  unu'  esse  Vo* 
lumus  evocand'  ac  ipoa  et  eorum  quemit  der 
bite  examinari  compellend'  dieaq;  produdorioa 
imponend'  etassignand'  prooessnsq;  quoscumq; 
in  ea  parte  necessaries  ooncedend'  et  fieri 
faciend'  contemptus  etiam  quoacumq;  ibidem 
comiss'  Sire  perpetratos  debite  castigand'  et 
puniend'  cetan;  omia  et  Singula  factend'  etex- 
eqiiend'  que  circa  premissa  necessaria  fuerint 
Sen  quomodolit  oportuna  Et  ideo  Vob'  Man- 
damus qd  circa  premissa  diligent'  intendatis  ae 
ea  fac'  et  exequamini  com  effco  Mandamos 
etiam  tenure  presenciu'  omibus  et  Singulis  Offi- 
ciariis  et  Ministris  nris  Cur'  nre  predce  qd  Vob' 
octo  Septem  Sex  qnioq;  quatuor  et  tribus  vna 

2uorum  aliquem  vrm  Vos  prefate  Robte  Wills 
^orteman  Jacobe  Johes  Oliver  et  Johes  Croke 
Semper  unu'  esse  Votumus  in  execnooe  pre* 
missorum  diligent'  intendaqt  prout  deoet  V<k 
lumus  etiam  et  per  presentee  Concedimus  qao4 
omia  et  Singula  judicia  Sive  finalia  decreta 
per  Vos  octo  Septem  Sex  quinq;  quatuor  vel 
tree  vrm  quorum  aliquem  vrm  Vos  prefiUs 
Robte  Wille  Porteman  Jacobe  Johes  Oly  ver  et 
Johes  Crooke  unu'  esse  Volumus  Semper  hmot 
cansis  Sive  materijs  reddend'  Sive  fiend'  Siiit 
et  esse  debeant  tanti  et  consimilis  valoris  eff- 
cus  efficacie  roboris  et  virtotis  ac  si  per  •Cao- 
cellariu'  nrm  Angl'  et  Cur'  Cancellar'  predop 
reddit'  Sive  reddend'  foreot  Proviso  Semper  qd 
omia  et  Singula  hujusroodi  judicia  Sive  finalia 


Decreta  per  Vos  octo  Septem  Sex  qi^ibq;  ooa* 
tuor  vel  tres  vrm  quorum  aliquem  vrm  Von 
prefate  Robte  Wille  Porteman  Jkoobe  Jobe» 
Olyver  at  Johes  Croke  unu'  esse  VolumiVB 
virtute  presenciu'  reddend'  Sive  fiend'  ma- 
nibus  vris  octo  Septem  Sex  quinq;  qua- 
tuor Tel  tres  vrm  quorum  aliquem  vrm  Von 
prefate  Robte  Wille  Porteman  Jacobe  Jobcis 
Olvver  et  Johes  Croke  unu'  esse  Volumus 
SuWribantor  et  consjgneotur  et  Superin<|» 
eadem  jadicia  Sive  decreta  prefat'  Caocellas^ 
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nro  presentenf  ur  et  libentur  nt  idem  Cancellar' 
dt'  fuite<]uara  irrotulentur  eadem  Similit'  mana 
siia  consigi^et  In  ciuus  rei  testimonia'  lias  Lras 
mug  fieri  fecimas  Patentes  usq;  nltimu'  diem 
Novembr'  proper'  futar*  dnratur'  Si  non  iotrim 
per  alias  Lras  oras  Patentes  huic  Comissiohi 
Bapersederi  decreverimus  T.  R.  apad  Westm' 
noQO  die  Octobr' 

"  Per  ipm'  Regem  Concordat'  cum  Recordo 
ek  Exaroinat'  per  me  Wm.  Rooke." 

Serj.  Fengelly.  We  bate  sereral  others  of 
tbe  same  natore,  wbicb  we  have  proved,  and 
shall  not  trouble  your  lordships  to  read  them. 
We  shall  beg  leave  to  lay  tbem  on  your  lord- 
ships' table.  We  shall  now  desire  to  read  some 
later  commissions;  some  grouted  when  the 
noble  lord  within  the  bar  had  th&  custody  of 
tbe  seals  himself. 

Earl  of  Macclesfield.  Ff  your  lordships  please, 
the  date  of  that  may  be  read. 

\Clerk  reads.] 

"  Georgius  Dei  6ra'  Ma^s  Britanniae 
Francis  et  Hibniee  Rex  fidei  defensor  &c. 
Prsdilecto  et  fideli  Consiliario  nro  Josepho 
Jekj^ll  Mil' Magro  Rotlorum  Cur'  Cane'  nreac 
Dilcis'  et  fidelions  nris  Littleton  Powys  Mil' 
vn'  Justiciar'  nrorum  ad  plita  coram  nobis  te- 
nend'  assign'  Johi  Blencow  Mil'  un'  Justiciar' 
nrorum  de  Banco  Robto  Tracy  Ar'  al'  Justi- 
^dar*  nrorum  de  Banco  Robto  Price  Ar''un' 
Baron'  Sccij.  nri  Johi  Smith  Ar'  al'  Baron' 
Sccij.  nri  Robto  Dormer  Ar'  un'  Justiciar'  nro- 
mm  de  Banco  Robto  Eyre  Mil'  un'  Justiciar' 
nrorum  ad  plita  coram  nobis  tenend'  assign' 
Johi  Pratt  Mil'  al'  Justiciar'  nrorum  ad  ptita 
coram  nobis  tenend'  assign'  Jacobo  Mountagu 
Mil'  un'  Baron'  Scoij  nri  Johi  Fortescne  Aland 
Mil'  un'  Baron'  Sccij  nri  Thome  Gery  Mil' 
Willo  Rogers  Johi  Hiccocks  Willo  Fellows  Ja- 
«obo  Meller  Johi  Orlebar  Fleetwood  Dormer 
Samueli .  Browning  Robto  Holford  Henrico 
Lovibond  et  Johi  Bennet  Aris  saltm  Quia  pre- 
dileet'  et  fideP  Cunsiiiar'  nostr'  Thomas  Doms 
Parker  Cancellar'  nostr'  magne  Britannic  aris 
ardois  negotiis  ex  Mandate  nro  continue  at- 
teodens  in  eisdm  adeo  versatur  quod  continne 
attendere  noo  |K>testea  que  in  Cansis  et  ma- 
teriis  inter  diversos  ligeos  et  subditos  nros 
ac  alios  in  Cur'  nra  Cancellar'  penden' 
ag^eti'  tractand'  audiend'  expediend'  discu- 
tiend'  et  terminand'  sint  et  fieri  debent  Nos 
premissa  Considerantes  volentesq;  eibus  et 
aiD^ulis  ligeis  nris  ac  aliis  quascunq;  ma- 
tertas  suss  in  eadm'  Cur'  Cancellar'  prose- 

3aen'  sive  prosecutor'  plenam  et  celerem 
usiiciom  exhibert  tam  in  absentia  qoam  in 
preseotia  predict'  Cancellar'  uostr'  Magn' 
Britann'au  de  fidelitate  et  providis  circum- 
Mieciobus  vris  in  hac  parte  plumu'  confi- 
dente  assignavimus  vos  ac  tenore  premium 
Damns  v<£'  et  aliquibus  tribus  vel  p)ur'  vrm 
i^uorum  prefat'  Josephum  J<^kyll  Littleton 
Powys  Jobem  Bleocoe  RobtuniTracy .  Rob> 
tam  Price  Johem  Smith  Robtum  Dormer 
Robtom  Eyre  Johem  Prat  Jacobum  Mountagu 
et  JobsNu  rortescoe  Alaad  imum  mae  Tolumas 
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in  absentia  diet'  Cancellar'  nostr'  Magnae  Bri- 
tannia plen'  prefat'  et  auctai*  audiend'  et  exa« 
fninand'  quascunque  materias  Cansas  et  petr- 
tiones  coram  nobis  in  dca  Cancellar'  nra  niter 
quoscunque  ligeos  et  subditos  aut  alios  quos- 
cunque  nunc  penden'  aut  Imposter'  ibm  exhi- 
bend'  et  penden'  materias  Causas  et  peticones 
juxtasanasTliscretjones  vras  vei  trinm  vrm  Quo- 
rum prefat'  Josephum  Jek)?ll  Littleton  Powys 
Johem  Blencowe  Robtum  Tracy  Robtum 
Price  Jobem  Smith  Robtum  Dormer  Robtum 
Eyre  Johem  Pratt  Jacobum  Mountagu  et  Jo- 
hem Fortescne  Aland  unum  esse  volumus  fina* 
liter  terminand'  et  debit'  execution'  demand- 
and'  Partesq;  in  materiis  causis  sen  petitionibos 
iliis  nominal'  et  signific^t'  ac  Testes  et  alios 
quoscunq;  quos  vobis  vel  tribus  vrm  (ut  pred' 
est)  fore  videbitor  evocand'  qooties  expedir« 
videritis  coram  vobis  vel  tribus  vrm  (ot  pred' 
est)  evocand'  Ac  ipsos  et  eorum  qnemlibet  de- 
bite  examinari  diesq;  productiores  imponend* 
et  assignand'  processosq;  quoscunq;  in  ea  parte 
necessar' concedend' ac  fieri  faciend'  Contemp- 
tus  etiam  quoscunq;  comiss'  sive  perpetrat'  de- 
bite  castigand'  et  puniend'  ceteraq;  oia  et  singia 
faciend'  et  exequend'  que  circa  premissa  neces- 
sar' fuerint  sen  quomodolibet  opportuna  Et  ideo 
vobis  mandamus  qd  circa  premissa  diligent'  in- 
tendatis  et  ea  fat'  exequamini  cum  efl'tu  Man- 
damus etiam  tenore  prentium  Officiar'  et  Mi* 
nistr*  Cur'  nre  Cane'  pred'  qd  vobis  vel  tribus 
vrm  (nt  pred'  est)  in  execuc' uremissorum  dili- 
genter  intendant  prout  decet  Volumus  etiam  ae 
per  prentes  concedimus  quod  oia  et  singula  Ju- 
dicia  sive  fiaalia  decreta  ac  Ordines  per  vos  aut 
tres  vrum  ut  pned'  est  super  hum'  causis  sive 
materijs  ac  peticioibus  ut  prefertur  reddend' 
sive  fiend'  sint  et  esse  debeant  tanti  et  consilts 
valor'  effect'  efficatie  roboris  et  rirtute  Ac  st 
per  prced*  Cancellar'  nostr'  Magns  Britannio- 
et  Cur'  Cancellar'  nre  prsed*  reddit'  sive  red- 
dend' forent  Proviso  tamen  quod  oia  et  singula 
Judicia  sive  finalia  decreta  per  vos  vel  tres  vrm 
lit  pned'  est  virtute  prentium  modo  et  forma  ut 
preedicitur  reddend'^  sive  fiend'  Manibus  vris 
vel  trium  vrm  Quorum  prefat'  Josephum  Je- 
kyll  Littleton  Powys  Johem  Blencowe  Robtom 
Tracy  Robtum  Price  Johem  Smith  Robtum 
Dormer  Robtum  Eyre  Johem  Pratt  Jacobum 
Mountagu  et  Johem  Fortescne  Aland  unum 
esse  volumus  subscribentur  et  consi^nentur  et 
superinde  eadem  Judicia  sive  finalia  decreta 
prefat'  Cancellar'  nostr'  Magn'  Britan*  presen- 
tentur  et  libentor  Quodq;  null'  enrundem  Ju- 
dicior'  sive  final'  decretor'  irrotulentur  aut  quo* 
vismodo  execot'  sintantequam  idem  Cancellar' 
nostr*  Magn'  Britann'  ea  manu  sua  propria 
siliter  confignet  Et  quod  he  Ire  nre  Patentes 
durabunt  et  permanebunt  in  pteno  robore  et 
effect'  donee  alitor  per  alias  lras  nrs  Patentes 
iiuic  Commissioni  superseded  mandat'  fbret 
aut  prsedict'  Cancellar'  nostr'  Magn'  Britann' 
in  plena  Cur'  determinari  decret'  et  irrotulat' 
erit  In  cuius  rei  TestimOnin*  has  Iraft  nras  fieri 
lecimus  Patentes  Teste  meipso  apud  Westm* 
duodecimo  die  Maij  Anno  Regni  nostri  quarto 
Per  ipsam  Regsui  Wbiqkte,' ' 
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Seij.  Tengelly.  We  desire  that  there  mav  he 
another  com  mission  read,  dated  the  20tb  of Jft'- 
nuary,  the  8th  of  the  king. 

\Clerh  reads^ 

''Georgius  Dei  Gratia  IVI^^nee  Britannia, 
Francis,  et  Hi^ernis  Rex,  6dei  Defensor,  &c. 
Predilecto  et  fidel'  Consiliar'  nro  Joseuho 
Jekyll  Mil'  Magro  Rotulor'  Cur'  Cancellar* 
ore  ac  Dilcis  et  Fidelibus  nris  Littleton  Powj^s 
Mil*  un'  Justic'  nroru'  ad  ^itita  coraopi  nobis 
tenend'  assign^  Johi  Blencow  Mil*  un*  Justic' 
nrorum  de  Banco  Robto  Tracey  Ar'  aP  Justic' 
nroriim  de  Banco  Robto  Price  Ar'  un*  Baroo' 
Seen  nri  Robto  Dormer  Ar*  im'  Justic'  ni:orum 
de  Banco  Robto  Eyre  Mil*  un'  Justic*  nrorum 
ad  p]ita  coram  nob'  t^neod'  assign'  Jacobo 
llontagu  Mil*  un'  Baron'  l^cij  nri  Johi  Fortes- 
cue  Aland  Mil'  un'  Justic'  nrorum  ad  plita  co- 
ram nob*  tenend'  assi^ni'  Franco  Page  Mil'  un' 
Baron'  Sccijnri  Johi  Hiccocks,  Willo  Fellowes, 
Robto  HoU'ord,  Henco  Lovibond,  Johi  Bennet« 
Rico  Godfrey,  Jacobo  Ligh'tboun,  Jobi  Borret, 
Edro  Conway,  Henco  Edwards^  et  Willo  Ky- 
naston,  Ar'  salupa^  Cluia  Charissimus  Con- 
sanfi'uineus  et  Consiliar'noster  Thomas  Comes 
<]e  Macclesfield  Cancellar*  noster  Magnee  Bri- 
tanniie  nostris  arduis  negotiis  ex  Mandate 
nostro  continue  attendens  in  eisdem  adeo  ver- 
satur  quod  continue  attendere  non  potest  ea  que 
in  Causis  et  Materiis  inter  diyersos  l^eos  et 
subditos  nostros  ac  alios  in  Cur*  nostra'  Cancel- 
lar' penden'  agen*  tractand'  audiend*  expe- 
diena'  diacutiend'  et  terminand'  sint  et  fieri  de- 
hent  nos  premissa  coosiderantes  volentesq;  om- 
nibus et  singulis  ligeis  nostris  ac  aliis  quascuuq; 
materias  suas  in  eadem  Cur'  Cancellar'  prose- 

3uend'  sive  proseculur'  pl^t\am  et  celerem 
usticiam  exniberi  tarn  in  absentia  quam  in 
prcesentia  precd'  Cancellar*  nostri  Magnae  Bri- 
tannis  ac  de  fi.deUtate  providis  circumspection- 
ibus  vris  in  hac  parte  plurimum  Confidentes  As- 
Bi^navimus  vos  ac  tenore  present'  Dainus  vob'  et 
luiqaibus  tribus  vel  plur'  vrm'  Quorum  prefat' 
Josephura  J eky I  Littleton  t^owysJohem  Blen- 
cowe  Robtum  Tracey  Robtum  Price  Robtum 
Dormer  Robtum  Eyre  Jacobum  Montagu  Jo- 
hem  Fortescue  Aland  et  Francum  Page  unum 
esse  Volumus  in  absentia  dicti  Cancellar*  nostri 
Hagnse  Britannise  plen'  potestat'  et  Authoritat' 
andiend'  et  examinand'  quascunq;  materias 
oausas  et  petitiones  coram  nob'  in  dicta  Cancel- 
lar* nostra  inter  quoscunq;  ligeos  et  subditos 
apt  alios  quuscunq;  nunc  penden'  aut  imposter' 
ibidem  exhibend'  et  penden*  et  easdem  mate- 
rias causas  et  petitiones  juxtasaoasdiscretiones 
vras  Tel  triu'  vrm'  Cluorum  prefat*  Josephum 
JekyI  Littleton  Powys  Johem  Blenco we  Rob- 
tum Tracey  Robtum  Price  Robtum  Dormer 
Robtum  Eyre  Jacobum  Montagu  Johem 
Fortescue  Aland  et  Francum  Page  unum  esse 
Volumus  finalit'  terminand'  et  debit*  execution* 
demandand*  partesq;  in  materiis  causis  seu  po- 
titionibus  illis  noiat'  et  specificat'  ac  testes  et 
alios  quoscunq;  quos  vob'  vel  tribus  vrm*  (ut 
prsd'  est)  fore  v  idebitur  evocand'  quoties  ex- 
yadira  videritig  eon^m  voh'  fel  tribui^Trm'  (ut 


finsd'  est)  evocand*  ac  ipsos  et  eonim  quem- 
ibet  debite  examinari  compellend'  diesq^  pro« 
ductiores  imponend'  et  assignaad'  procesnaq; 

Suoscunq;  in  ea  parte  necessar'  concedeod'  ao 
eri  faciend'  contemptua  etiam  quoscunq;  co- 
miss*  sive  perpet'  deoit'  castigand'  et  punie&d' 
ceteraq;  oia  et  singula  faciend'  et  exequend'  qua 
circa  pramissa  necessar*  fuerint  seu  quomodo 
libet  opportuna.  £t  ideo  vob*  mandamus  quod 
circa  prsmissa  diligent'  intendatis  et  ea  iac'  st 
exequamini  com  effectu.  Mandamus  etiam  te- 
nore presentiu*  ofiiciar'  et  ministr'  Cur'  oostre 
Cancellar'  pned'  quod  vob*  vel  tribus  vrm*  (at 
praed'  est)  in  executione  prsmissorttm  diligent* 
intendant  prout  decet  Volumus  etiam  et  per  pre- 
sentes  ooncedimusquodoia  et  singula  judiciasive 
final*  decreta  ac  ordines  per  vos  et  tres  vrm'  (at 
prttd*  est)  super  hum*  causis  sive  materiis,  etpe- 
titiouibus  ut  prefert'  reddend*  sive  fiend*  sint  et 
esse  debeant  tanti  et  consilis  valor*  efiectns  effi- 
cacie  roboris  et  virtutis  ac  si  per  prssd*  Cancellar* 
nostr*  Maspnee  Britannioe  et  Cur'  Cancellsr' 
nostreprfeu'  reddit'sive  reddend*  forent.  Provi- 
so tamen  quod  oia  et  singula  judicia  sive  fioali% 
decreta  per  vos  vel  tres  vrm  (ut  priied'  est)  vir- 
tu te  present'  mode  et  formatur  predicitur  red- 
dend' sive  fiend'  manibns  vris  vel  triu'  vrm' 
Quornm  prefat'  Josephum  Jekyl  LitUetoa 
Powys  Johem  Bienoowe  Rubtum  Tracey  Rob- 
tum Price  Robtum  Dormer  Robtum  Eyre  Ja- 
cobnm  Montagu  Johem  Fortescue  Aland  et 
Francum  Page  unum  esse  Volumus  subscri- 
bantui  et  consignentur  et  saperinde  eadem  ja« 
dicia  sive  final*  decreta  prefat  Cancellar*  nostro 
Magns  Britannise  presententur  et  libentur 
Quodq;  nulla  eorundem  judiciorum  sive  final' 
decretorum  irrotulentur  aut  quovis  modo  exe- 
cut'  sint  antequam  idem  Cancellar'  noster 
Magnse  Britanniie  eamanu  sua  propria  silit* 
consignet  Et  quod  he  litere  nostre  paten'  dura- 
bunt  et  permanebont  in  pleno  robore  et  efiectUi 
doqec  alit*  per  al*  literas  nostras  patentes  buio 
Commission'  supersederi  mandat'  foret  ant  pe^ 
dictum  Cancellar'  nostrum  MagnsB  BiitaoDis 
in  plena  Cur'  determinari  decret'  et  irrotulatf 
erit.  In  cujus  rei  testimonium  has  lileras nos- 
tras fieri  fecimus  patentes  Teste  meipso  apud: 
Westm'  Vicesimo  die  Januaiij  Anno  roi'  mi! 
Octovo*        Per  ipsum  Regem    Wrigute." 

Seij.  Pengelly,  My  lords,  we  don't  appre- 
hend it  necessary  to  read  all  the  others  over; 
WQ  shall  deliver  theiti  in  ;  unless  it  be  desired, 
by  the  noble  lord.  My  lords,  we  now  b^  leave 
to  call  Mr.  Meller,  who  hath  executed  the  officsi 
of  a  Master  in  Chancery  for  several  years.  Hs^ 
will  give  your  lordships  some  account  of  lbs. 
nature  and  of  the  manner  of  execution  of  tbati 
officQ,  in  support  of  what  the  Communis  bava 
charged. 

Mr.  John  Metier  sworn. 

Mr.  iMtmyche*  My  lordt,  we  desire  Mit 
^teller  may  be  asked,  Whether  he  hath  exe- 
cuted the  office  of  a  Master  in  Chancery, «» 
bpw  long,  and  what  is  the  nature  of  that  office^ 

L.  C.  J.  Kino,  Sir,  vou hear  theqooittti^ 
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MelUr.  My  lords,  accorcting^  to  the  bem  of 
Ib^  Vem'embrance,  I  iras  aditiitted  a  Master  in 
Ibe  latt^  end  of  the  y^ar  1708,  and  contintied 
so  till  July  1720.  The  general  nature  of  the 
office  is,  to  digest  and  sum  np  those  matters 
which  are  ordered  upon  hearing  to  be  reFerred 
to  tis,  by  way  of  report:  that  is  the  general 
iNisiness.  There  is  a  further  business,  when 
bills  of  costs  are  to  be  taxed,  the;^  ar6  taxed 
Irbd  adjusted  by  us  what  is  to  be  paid.  I  don't 
rM>nect  any  more  particular  businete. 

Mr.  Lutvpyche.  I  desire  he  may  be  asked, 
fbr  ivhose  serrice  and  use  those  reports  are 
made? 

MeRer,  Those  reports  are  made  for  the  use 
tif  the  suitors  of  the  Court.  It  is  to  state  the 
flkcts  that  the  Lord  Chancellor  has  referred  to 
the  Master,  that  are  too  tedious  for  the  Court  to 
look  into. 

Mr.  Lutmche.  To  whom  are  they  returned 
iiM  directed? 

Meller,  These  reports  are  made  to  the 
Court,  to  the  Lord  Chancellor,  or  the  Master 
of  the  Rolls.  They  have  these  reports,  and 
make  a  fin^l  order  npon  them. 

£.  i>^  Macclesfield,  I  desire  he  may  be  asked, 
Irb'en  reports  of  the  sevecal  matters  referred  to 
the  Master  to  consider  of,  which  would  take  np 
foio  innch  time  of  the  Court  to  settle,  are  made, 
Whether  those  reports  of  the  Master  are  at  aJI 
coticlnsiFe  ?  Or  what  is  the  method  in  case  the 
parties  dbn^t  aconiesce? 

Metier,  My  lords,  the  report  is  only  to  state 
the  fiictg  to  the  Court ;  tod  till  the  report  is 
emflrmed  by  the  Court,  what  the  Master  hath 
reported  has  no  effect  So  that  I  apprehend  it 
is  only  to  lay  the  state  of  the  matter  before  the 
Court :  if  what  the  Master  reports  seems  agree  - 
able  to  the  Court,  then  they  confirm  it;  if  not, 
they  vary  it,  or  sometimes  send  it  back  again 
to  tne  Master  for  his  further  consideration. 

Com,  Serj.  My  lords,  I  desire  that  Mr.  Met- 
ier may  inform  your  lordships,  if  any  person 
apprehends  the  lacts  mistaken,  whether  they 
mie  not  an  opportunity  of  rectifying  this  re- 
port of  the  Master  P 

Bieller^  My  lords,  so  fhr  as  I  apprehend, 
the  rule  of  the  Court  is  this ;  when  a  report  is 
dmwn  np,  the  parties  on  both  sides  ha?e  liberty 
to  object  tb  that  report  before  the  Master ;  and 
Whatever  they  put  in  by  way  pf  objection  be* 
IbirO  the  Master,  they  may  speak  to  those  se- 
Veh-a)  pclhiik  when  tne  report  comes  before  the 
Cbtart. 

f^srj,  Prdbvn,  Iv hat  are  the  matters  that  are 
^ehiily  refctred  to  the  Masters  by  the  Court? 

Metier,  Th6  chief  matters  are  the  stating  of 
mcoonnts. 

Mr.  Strange.  My  lords,  I  beg  leave  to  ask 
ttii  witness  tUw  (jnestion  :  whether  any  mat- 
Ma  of  judgiheiit  BUre  at  any  time  referred  by  the 
Cfotirt  td  the  MAMer  t 

Metier.  The  Mature  of  reports  requires  some 
eoDclosion  u))on  them,  to  be  given  by  the  Mas- 
M^  according  to  the  tieit  of  their  opiiilon.  But 
tt^  Cotltt  gives  a  stitictioti  to  thope  reports. 

m.  Stritngk.  Wh^er,  in  iAy  oii^  ihitahce, 


the  jn^gmettt  of  the  Master  id  final  to  the 
stiStor? 

MelUr,  I  will  recollect,  and  give  your  lord- 
ships the  best  ac'couot  that  1  can  r'emcuiher  as 
to  that.  1  think,  when  a  Master  has  taxed  a 
bill  of  'costs,  there  is  a  9u*bp(ena  taken  out  for 
the  costs,  upon  the  Master's  report,  without  go- 
ing to  the  Court.    1  abi  not  sure. 

Cam.  Serj'.  When  exdeptions  iare  tatcen  t6  a 
Master's  report^  doth  the  Master  6r  the  Court 
pass  a  iudgmeiit  npon  theui? 

Meiter.  The  methdd  Is  this  \  when  a  report 
is  drawn  up,  k  copy  is  given  to  both  sides,  and 
each  side  puts  in  such  objections  to  it  as  they 
think  proper ;  the  Master  goes  through  those 
c»bjections,  and  having  gode  through  them,  he 
forms  an  opinion  upon  the  whole.  Then  it 
gctes  t6  the  Court,  and  the  parties  have  liberty 
to  go  upon  those  objections  before  the  touiiy 
#ho  finally  determine. 

Com,  Serj,  I  desire,  my  lords, that  Mr.  Met- 
ier tnay  acquaint  your  lordships,  who  presided 
in  the  Court  when  he  came  in  ? 

Metier.  My  lord  Cowper,  I  take  it,  was  then 
Chancellor ;  it  was  in  the  year  1708,  or  the  be- 
ginning of  1709. 

Com.  Serj.  We  desire  to  know,  whether  he 
gave  any  money  when  he  came  into  the  office, 
and  to  whom?  ^ 

Mr.  Pliimmer,  We  have  called  this  gentle- 
nian  to  give  an  account  of  the  nature  of  the  of- 
fice of  a  Master  in  Chancery,  we  are  not  come 
to  that  matter  of  giving  of  money  ;  we  submit, 
whether  it  is  necessary  to  enter  into  that  ques- 
tion now  ? 

Seij.  Probi/n.  If  this  gentleman  is  to  be 
called  again,  we  beg  leave  to  reserve  that  ques- 
tion tfll  they  come  to  that  part  of  tlie  Charge. 

Mr.  Plummer,  My  lords,  I  have  another 
question  to  ask :  it  has  been  asked,  whether  the 
determination  of  a  Master  in  Chancery  is  final  f 
I  desire  it  may  be  asked,  if  the  Master  in  Chan- 
cery makes  a  report,  to  which  there  is  no  ex- 
ception, whether  the  decree  in  IChancery  is  not 
according  to  that  report  ? 

Metier,  I  take  it,  after  the  MasWr  has  made 
a  report^  and  there  is  no  exception  to  it,  that 
report  is  first  confirmed  nisi,  and  then  it  is  con- 
firmed absolutely  upon  a  second  motion. 

Mr.  Lutwyche,  My  lords,  1  desire  be  may 
be  asked  another  question :  if  there  be  a  refe- 
rence concerning  an  answer  which  is  allege* 
insufficient,  and  the  Master  reports  it  insuffi* 
cient,  whether  it  is  not  final  and  cxuiclnsive* 
unless  the  party  takes  exception  to  such  report? 

MfMer,  Unless  the  party  takes  exception,  it 
is  looked  upon  as  final:  for  then  he  submits 
and  puts  in  a  farther  answer,  and  then  the  end 
of  referring  it  to  the  Master  is  answered :  bat 
the  partv  may  except  if  he  pleases. 

Mr.  iMttDyche,  As  to  the  taang  oJT  costs ; 
whether  when  the  costs  are  taxed  to  a  particu- 
lar sum,  that  is  not  dual  and  conclqstve,  unlesa 
the  party  ndakies  applidation  to  tn(^  CoLiirt  ?     ^ 

Metier,  I  apprehend  I  did  answer  that  be- 
fore. The  Master,  alWr  he  has  ta3P|d  tlie  bi|l 
of  oottB,  the  derk  in  oonrt,  as  I  take  it,  makes 
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on  c  SobpOBnas  for  cosls  of  coune :  but  I  cannot 
speak  to  tbat  so  well  as  the  clerks  in  court ;  but 
1  take  that  to  be  the  practice. 

Earl  of  Abingdon,  I  would  be  glad  to  be  in* 
formed  in  this  point :  supposing  a  sum  of  mo- 
ney to  be  laid  out  noon  a  nurchase  or  mort- 
gage, whether  the  titles  of  those  estates  are  not 
commonly  referred  to  a  Master,  and  whether 
the  Master  does  not  judge  of,  or  determine 
those  titles? 

Meller,  In  that  case,  I  can  only  speak  to 
what  came  before  myself.  W  ben  there  was  an 
order  to  put  money  out  upon  a  mortgage,  the 
first  step  I  took  was,  I  sent  the  title-deeds  to 
some  able  counsel ;  when  I  had  his  opinion,  I 
used  the  best  of  my  judgment  to  inform  my- 
self: if  I  found  no  objection,  then  I  thought 
I  was  obliged  to  allow  the  security,  and  ac- 
cordingly made  my  report  of  allowance ;  and 
then,  as  Master,  set  my  hand  to  the  side  of  the 
deed. 

Mr.  Lutwyche,  Another  question  T  would 
be^  leave  to  ask,  though  it  is  well  known,  yet 
it  IS  fit  it  should  appear  from  the  witness,  and 
that  is,  whether  the  Masters  don't  sit  upon  the 
bench  with  my  Lord  Chancellor,  in  open  court 
in  Westminster- ball,  every  term  ? 

Meller.  My  lords,  in  Westminster-hall  three 
Masters  are  required  to  attend  the  Chancellor ; 
at  his  own  house  two;  and  the  like  at  the 
Rolls. 

Com.  Serj.  If  the  gentlemen  have  done,  we 
beg  leave  to  ask  one  question :  whether,  even 
in  the  case  of  costs,  it  the  parties  are  dissatis- 
fied, application  is  not  made  to  the  Court 
(thougn  not  b^  way  of  exception,  yet  by  mo- 
tion) to  refer  it  back  again  ? 

Meller.  In  the  case  of  costs,  it  hath  been  a 
very  rare  thing  to  apply  to  the  Court.  Some 
instantfes  there  have  been,  I  believe,  but  few. 

Com.  Serj.  I  beg  leave  the  Master  would  in- 
form your  lordships,  whether  in  the  case  of 
titles,  if  there  happens  any  difference  in  the 
opinion  of  the  parties,  they  apply  to  the  Court, 
or  are  concluded  by  the  opinion  of  the  Master? 

Meller.  I  never  knew,  during  the  time  that 
I  was  in  the  office,  tbat  any  title  was  ever  con- 
tested before  the  Court ;  I  mean  in  my  own  case. 

Com.  Serj,  Whether  or  no  be  knows  any 
case  where  the  parties  have  differed  in  opinion 
about  a  title,  that  the  Master's  opinion  has  con- 
cluded the  parties? 

Meller,  I  don't  know,  while  I  was  in  the  of- 
fice, that  there  was  ever  any  objection  before 
me  in  the  case  of  a  title. 

Mr.  Robins.  Give  me  leave  to  ask  one  ques- 
tion :  you  say  three  Masters  sit  with  mry  Lord 
Chancellor  at  Westminster,  two  at  his  own 
bouse :  I  desire  to  know  what  they  do  there ; 
whether  they  sit  as  assistants  ? 

Meller.  My  lords,  1  don*t  know  that  ever 
their  advice  was  asked. 

Dr.  Sayer.  My  lords,  I  would  ask,  whether 
they  ever  interposed  by  way  of  judgment,  or 
Ipok  upon  them  to  act  as  judges  f 

Metier.  My  lords,  I  think  not  \  I  don't  re- 
vimaber  tnj  instance  of  it. 


Mr.  Strange,  My  lords*  1  desire  be  may  be 
asked,  whether  what  the  Master  ever  does  it 
confirmed  of  oourae,  or  is  there  not  a  mottoa 
for  that  purpose  ? 

Meller.  I  thought  I  mentioned  that  before: 
1  shall  repeat  it  again.  There  is  first  a  motioa 
to  confirm  "nisi  causa;  and  upon  the  seooad 
motion,  unless  there  is  cause  shewn,  it  ig  con- 
firmed. 

Mr.  Strange.  My  lords,  I  desire  he  may  U 
asked,  if  there  is  not  an  affidavit  of  service  of 
the  first  order? 

Meller.  I  believe  there  is ;  but  tbat  if  thi 
business  of  the  solicitor. 

Mr.  Strange,  My  lords,  I  beg  leare  hemty 
be  asked  one  question  more,  whether  there  a 
not  a  certificate  also  from  the  Register  tbat  no 
cause  is  shewn  ? 

Meller.  M}f  lords,  1  can't  speak  particalarly 
as  to  that ;  it  is  a  business  tbat  does  not  lie  be- 
fore the  Master  in  bis  office  ;  I  believe  b  maaj 
cases  the  Register  certifies. 

Dr.  Satfer.  We  will  trouble  3[oar  lordship 
with  no  more  questions  excepi  this  one,  tbat  u, 
whether  we  shall  see  Mr.  Meller  again  ?  For 
if  we  are  to  take  our  leave  of  him  now,  we 
should  offer  some  other  questions  before  he  de- 
parts. 

Serj.  Fengelly.  My  lords,  1  can't  tdl  whe- 
ther  the  Managers  will  have  any  occasion  to 
call  him  again  ;  but  he  shall  stay  here  to  at- 
tend, in  order  to  be  called  when  be  is  waated, 
either  by  the  noble  lord,  or  any  other  penoo. 
We  don't  think  fit  to  trouble  your  lordship 
with  any  other  evidence  as  to  that  matter.  Tbor 
authority  in  Court  appears  by  the  commissicMif 
that  have  been  produced,  it  is  not  said  io  ^ 
Introduction  to  the  Articles,  tbat  the  Hasten 
are  to  controul  the  Lord  Chancellor,  but  to  as* 
sisf  him  in  the  administration  and  executioD  of 
justice,  of  which  we  ttiink  we  have  produced 
the  fullest  proof;  and  beg  leave  to  proceed  to 
another  part  of  our  evidence,  that  which  relates 
to  the  profits  of  the  office  of  Lord  Chancellor. 
The  onlinary  profits,  not  to  mention  the  ex- 
traordinary ones,  which  have  been  made  by  toe 
noble  lord  within  the  bar,  I  think  may  be  com- 
puted to  amount  to  8,000/.  a  year,  or  there- 
abouts; so  tbat  there  is  no  occasion  to  QBB 
other  means,  fint  not  to  enter  into  them  sl^ 
we  shall  only  beg  leave  to  call  one  witness  » 
prove  one  gross  annual  sum  of  1,500/.  *  y^ 
paid  out  of  the  Hanaper  office.  My  !««**«  ^ 
desire  Mr.  Pynsent  may  be  asked,  for  '''^•°' 
nual  sum  be  accompted  to  the  late  J-^"^.  r  .*J!l 
cellor  out  of  the  Hanaper-office,  ^'o'^fiL"* *!I!I! 
of  being  in  the  said  office ;  how  much  be  nw 
paid  him  ? 

Com.  Serf.  My  lords,  I  b^  leave  to  oppoij 
that  question.    1  believe  there  is  no  paj^fj^ 


from  the  crown  but  what  is  always  upon  '*?***' 
and  therefore  that  being  a  matter  of  ^  J||^^ 
nature,  they  ought  to  produce  those  reoorti , 
and  not  examine  witnesses  viva  voce  to  it.  -i 
E.  of  Macclesfield.  1  believe  this  g^^^ 
is  right  in  his  objection  in  point  ^^^^Lg^ 
howeycTy  atf  this  person  is  the  proper  ww* » 
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•ml  I  believ-e  an  booest  man,  1  will  not  iosist 
upon  the  nicety. 

Serj.  Pengdly,  Weiksiretoknowhowmacb 
a  year  be  baa  paid  to  tbe  iiupeacheil  lord  out 
of  tbe  H  aDa[)er-office  ? 

Ptfnunt,  I  baye  no  voucher  with  me ; 
bat  aa  fiir  as  I  can  charge  my  memory,  it  is 
about  IS  or  1,400^  a  year.^ 

E.  of  Macclesfield,  If  he  bad  bad  his  memo- 
randaiu  «ritb  hiih,  I  was  willing  he  sboold 

fife  year  lordships  an  account  of  that  matter ; 
ut  if  he  speaks  only  by  an  uncertain  memory 
of  it,  1  hope  1  shall  not  be  bound  by  it,  espedalty 
when  be  himself  assigns  tbe  want  of  his 
Toiicbers  as  a  reason  why  he  caoqot  be  certain. 

Seij.  Fengelly.  My  lords,  we  desire  he  may 
be  asked,  bow  much  be  can  take  upon  him  to 
say  be  has  paid  ?  It  is  not  material  whether  by 
warrant  or  special  direction :  It  is  only  a  ques- 
tion of  fact,  whether  be  can  be  certain  to  a 
•iim,  either  13  or  1,400/.  a  year,  or  other  sum  ? 

Pynsent.  I  can  say  above  1,000/.  a  year. 
If  I  had  roy  vouchers  here  1  could  be  more 
isertaio. 

Ccm,  Serj.  Tbe  noble  lord  waved  the  objec- 
tian,  upon  a  supposition  that  he  bad  a  certain 
account.  As  he  has  not,  I  most  beg  leave  to 
insist  upon  the  objection  that  I  made  against  the 
legality  of  the  proof. 

Mr.  Luiwyche.  We  only  ask  in  this  case  to  a 
fact,  what  he* paid  to  him ;  and  I  will  add  this 
further, for  what  time? 

Seij.  Probyn,  My  lords,  we  must  insist 
upon  oar  objection.  Tbe  witness  says  he  is 
uncertain  bow  much  he  has  paid :  he  says  be 
has  vouchers,  which  will  shew  the  particular 
soms  he  baa  paid ;  and  since  it  is  io'  their 
power  to  produce  those  vouchers,  we  must 
tfobmit  it  that  they  shall  produce  tbe  best  evi- 
dence tbey  have  in  their  power  to  give,  and 
that  the  receipts  and  voaciiers  shall  be  pro- 
duced, 

Ccm.  Sefj,  The  Answer  of  the  hon.  Managers 
t  J  the  objection  is  no  answer.  They  say  it  is 
a  matter  of  fact;  but  that  matter  of  fact  is 
matter  of  record ;  it  must  be  proved  by  the  re-^ 
eord,  because  the  law  expects  tbe  highest 
proof  to  be  made  that  can  be,  even  in  trifling 
cases,  and  much  more  when  the  honour  ot  so 
^reat  a  lord  is  in  question. 

Serj.  Probyn,  1  desire  to  know  if  there  is 
not  constantly  a  receipt  given  upon  every  pay- 
ineot? 

Pyruent.  Yea ;  and  those  receipts  are 
carried  into  the  Auditors'  office,  and  there  tbey 
itnt. 

Serj.  Probvn,  Then  they  can  be  come  at  P 

Pyment.    les,  they  are  carried  in  yearly. 

Sm.  Gen.  My  lords,  I  did  not  expect  this 
abjection:  but  we  must  submit  it,  whether 
there  is  any  i'oundation  for  it.  If  tbe  matter  of 
cecord  be  insisted  on,  only  with  respect  to  tbe 
receipt  given,  there  is  no  need  of  it :  better  evi- 
dence cannot  be  given  to  prpve  payment,  than 
Uia  man  who  puid  it.  The  common  evidence  to 
prove  payment  of  money,  is  to  produce  a  man 
to  awftar  that  be  paid  that  money.    No  better 


evidence  can  be  given  ;  add  though  a  receipt  is 
given,  yet  when  a  person  proves  he  paid  the 
money,  be  need  not  produce  the  receipt :  it  is 
better  evidence  than  the  receipt :  a  receipt  amy 
be  given  without  payment.  Therefore  we  ap- 
prehend that  the  witness's  proof  of  the  pay- 
ment is  sufllcient  to  prove  this  matter  of  fact. 

Com.  Serj,  I  apprehend  there  is  no  noooey 
either  received  or  i^ued  out  by  the  crown,  but 
what  appears  by  record,  it  is  not  only  those 
receipts  that  is  the  strength  of  tbe  objectran; 
but  when  there  are  matters  uncertain,  and  the 
witness  says  he  can't  declare  what  it  was,  whe- 
ther upon  that  foondation  your  lordsbipa  won't 
expect  a  certain  evidence,  not  only  from  the 
nature  of  the  thing,  but  from  the  present  cir« 
cumstancea  of  tbia  case,  when  the  witness  de- 
clares that  he  cannot  remember  it? 

Mr.  StroTige.  My  lords,  1  wonder  to  hear  it 
said,  that  a  person  who  swears  to  the  payment 
of  money  is  the  most  certain  evidence.  He 
may  be  mistaken,  tbe  receipt  cannot  There* 
fore  we  must  submit  it,  as  they  have  opened  it, 
whether  this  is  tbe  best  evidence  ? 

Mr.  Lutwyche.  My  lords,  1  wonder  youp 
lordships  should  be  troubled  with  any  thing  of 
this  kind,  in  order  to  prove  a  salary  of  1,500/. 
a  year  belonging  to  the  noble  lord'a  office,  when 
we  ask  only  to  tbe  quantum  of  the  sum  which 
he  did  receive  trom  Mr.  Pynsent :  the  qoestioa 
is,  wbetlier  we  shall  be  admitted  to  ask  that 
question  ?  It  is  admitted  that  the  witness  paid 
the  salary  :  all  tbe  question  is,  what  he  paid  ? 

£.  of  Macclexfield,  My  lords,  1  am  sorry 
your  lordships'  time  shouid  be  taken  up  about  a 
thing  of  this  kind.  When  tbe  objection  was 
first  made  by  my  counsel,  which  I  apprehend 
is  right,  1  stood  up  to  acquaint  your  lordships, 
that  I  did  not  insist  upon  the  nicety  of  it.  This 
gentleman  used  to  pay  me  money,  and  I  be* 
Ueve  be  is  a  very  honest  gentleman  ;  but  whea 
he  comes  to  say  he  is  not  sure  how  much,  and 
Ibey  were  working  biin  up  to  a  higher  pitoh,- 
and  these  gentlemen,  for  aught  I  know,  or 
their  solicitor,  may  have  the  receipts  in  their 
pockets,  I  tbouijfbt  it  was  then  high  time  to 
stop  them.  This  gentleman  did  say  it  was 
more  than  1,000/.  My  lords,  1  admit  it,  I 
believe  it  to  be  1,100/.  a  year,  or  thereabouts: 
if  I  knew  exactly,  1  would  tell  it,  1  never  in-^ 
tended  tn  dispute  ibe  matter. 

Mr.  Wett,  I  would  not  have  your  lordsbipa 
imagine  that  the  Communs  are  capable  of 
working  up  a  witness.  It  is  unworthy  of  the 
Commons  of  Great  Britain,  of  the  gentlemen 
appointed  Managers  in  their  behalf;  it  is  im- 
possible that  tbey  should  have  any  view  but 
tbe  truth  of  the  fact,  apd  the  justice  of  the 
eause.  The  question  asked  was  only  what  it 
was  he  paid  ;  it  was  not  endeavouring  to  work 
him  up  to  any  thing.  If  this  was  a  question 
relating  to  tbe  crimes  charged  upon  hia  lord* 
ship,  I  should  not  have  been  ao  much  8ur-< 
prized ;  but  this  is  only  an  aggravation  con* 
tsined  in  the  preamble.  I  think  the  litigating 
the  point  is  aa  great  an  aggravation,  as  th%- 
proving  th.e  payment 'Of>thi6  money.     . 
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B.  eiliiaccletfitkL  My  lordt,  I  did  not  in- 
tend  way  reflection  upon  the  Cooimoos :  Bor 
did  I  tay  any  tbtai^  which  amounts  to  it.  I 
4id  lay  toe  aolicitor  might  have  the  receipta  ; 
I  doii%  know  what  they  have  in  their  handa. 
The  learned  g«ntieman  that  spoke  last,  says  'tb 
not  a  charge,  eoly  an  aggravation :  if  it  be  an 
^ggravalion,  tbwM  ilnot  he  proved,  and  legalljr 
proved?  Bat  1  have  been  ready  to  make  tha 
natter  easy,  ibr  I  agreed  it  to  be  as  much  crt 
their  own  witneaBcan  with  any  certainty  aay  it 
was,  and  I  don't  think  it  to  be  any  a^:gt^vA» 
tMNi;  and  therefore  toid  yonr  lordships  I  be^^ 
Meved  it  mi^ht  be  1,100^  a  year,  or  thereaboim, 
•at  being  willing  to  take  up  any  moreofyoAr 
kNcdsfaipa  time  about  it. 

Sen.  Pengdh,  My  lorda,  the  Managers  fbif 
the  House  of  Cfommons  do  not  think  it  bo  Oia- 
lerial  whether  it  be  11  or  1,500/.  a  year.  We 
will  take  the  noble  lord's  admission:  and  we 
apprehend,  as  it  ia  1,100/.  a  vear,  it  is  a  reason- 
ame  addition  to  the  salary  of  his  office. 

B.  oi  Maccieifield,  I  only  would  ask  this 
question.  Do  you  remember  what  the  Chan* 
Dior's  annual  salary  is  P 

Pyiuffi^.  No,  I  do  not. 

£.  of  Macclesfield.  That  is  part  of  the  parti- 
cular that  makes  np  the  1,100/.  per  annum  P 

Fynseni,  1  think  it  is  so. 

£.  of  MaccUtfield,  Is  it  not  800/.  per 
annum  P 

Pyntent,  1  think  it  is  thereabouts. 

Com.  Serj.  My  lords,  I  desire  be  may  be 
asked,  whether  or  no  this  1,100/.  a  year  bath 
been  usually  adowed  to  the  precedmg  Lords 
Chancellors  P 

Fyruent.  I  take  it  for  granted  that  it  was  so. 

Serj.  Fengelly.  My  lords,  we  shall  now 
proceeil  to  call  our  witnesses  in  support  of  the 
Ninth  Article,  that  being  a  distinct  particular, 
relating  to  a  sum  not  at  all  involved  in  the 
questions  touching  ihe  Masters ;  and,  as  we 
apprehend,  receiv^  by  the  noble  Earl  under 
circumstaiiees  of  the  greatest  agifravation  that 
is  possible;  abusing  the  royal  authority,  or 
that  share  of  it  which  the  noble  lord  enjoyed  at 
that  time  when  he  was  one  of  the  Lords  J  os- 
tices.  Therefore  we  give  preferdnce  to  that 
Artkile,  and  desire  Mr.  Thomas  Bennet,  whom 
I  see  in  your  lordships'  House,  may  be  sworn 
and  examined. 

[Mr.  Thomas  Bennet  sworn.] 

Seg.  Pengelly.  My  lords,  Mr.  Bennet  was  the 
person  who  was  possessed  of  the  office  of  the 
Clerk  of  the  Custodies,  at  the  time  of  the  resigna- 
tion of  ii  fur  the  benefit  of  Mr.  Hamersley,  who 
has  00 w  a  patent.  We  have  the  patent  here ;  and 
if  that  be  read,  it  will  more  fully  acquaint  your 
lordships  with  the  nature  of  the  office,  and  then 
we  shall  acquaint  your  lordships  with  the  na- 
ture of  the  transaction. 

[The  Patent  begun  to  be  read.] 

«<  Teste,  &c.  5to  Septemb'  An.  10  Georgii 
Begis.*'  "^ 

Serj.  Fengelfy.    Though  the  uoUc  loid'i 


^  toaine  b6  not  mentioned  in  the  Patent,  yet  it  it 
sufficiently  known  from  the  date  and  time  of  it, 
that  it  was  when  the  noble  lord  was  one  of  the 
Lords  Justices,  and  had  the  cnstody  of  the 
seals,  and  that  at  that  time  he  affiked  tite  seals 
to  «his  Pateht 

[Then  the  Patent  was  b^gun  agaia  tobt 
read.] 

IsL.  ^f  Macclesfield.  My  iord6,M  beof  psrdoA 
for  interrupting ;  1  don't  know  wb^er  they 
think  it  of  any  particulaf  use  to  read  it  throtu[h; 
if  not,  for  saving  your  lordships'  time,  I  s&iit 
thst  a  erant  was  tnade  of  tne  office  to  Mr. 
liamenley,  on  the  surrender  of  Mr  Bttmet 

Serj.  Pengdly.  My  lords,  at  it  is  neeeanry 
t*  shew  the  r^gnation  of  Mr.  Thomas  Bennet, 
iD  likewise  the  nature  of  the  office ;  and  fheie- 
fwty  to  the  end  thiat  may  be  the  better  seeOi 
we  beg  leave  the  Patent  may  be  read. 

[Cki^  reads.] 

**  Georgius  Dei  Gratia,  Mapioe  Britanime, 
Francise  et  Hibemite  Rex,  Fidei  Defensor,  &e. 
Omnibus  ad  quds  presentes  liters  iiostrs  per* 
venerint  salotem.    Cam  nos  per  Literas  dos- 
tras  Patentes  sub  Magno  Sigilio  nostro  Magoe 
Britannia)  confectas  geren'  dat'  apud  Westm' 
vicesimo  die  Martii,  Anno  Regni  nostri  lertw 
pro  nobis  Heredibus  et  Successoribus  nMtrii 
dederimos  et  Concesserimns  Dilecto  et  fideli 
nostro  Tbomffi  Bennet  Armigero  Offic2um  Cle- 
rici  ad  Scribend'  et  Conficiend*  omnia  el  no- 
gula  Bria  de  diem  cUusit  extremum,  et  Man- 
damus et  Commissiones  ad  Inquitend'  pMt 
mortem  et  de  Ideotis  et  Luoaticis  et  ad  melius 
inqnirend'  iude  et  supersed'  eorundem  ac  om- 
nia al'  Bria  et  Process'  eorund'  ac  omnia  al' 
Bria  de  Process'  cnjoscunque  Generis  Nominis 
Natnne  vet  Speciei  essent  vel  forent  que  ante 
tum  de  fd  nuper  in  Cur'  Warder'  et  Libatio- 
num  aliquor'   Predecessor'    nostror*  antetuae 
Regnm  vel  Reginar'  Angl'  per  Warrant*  ibi- 
dem dum  eadm'  Cur'  stetit  et  foit  in  Usu  et 
Vigore  fact'  et  Concess'  asaif^at'  vel  appaac- 
tuat'  fuerant,  vel  fieri  concedi  assignari  vel  a)»- 
punctuari  consnerant  vel  debuerant  ac  de  tu 
m  Cur*  nostra  Cancellar*  vel  aliquor*  predc«»» 
sot'  nostror'  antetunc  Regum  vel  Reginsrom 
AngP   sob  Magno  Sigilio  Angi'  iro|^tnt'  si 
persecot'  foeratit  vel  impetrari  et  prosequi  ero; 
sueverant  vel  debuerant  ac  oies  et  suigal*  Llteni 
Paten'  de  Custod'  Corporum  omnium  Warded 
Idiotor'  etLunaticor'  nostror*  Hered'  et  8flcc«»- 
sor*  nostrorom  et  de  Maritag*  eorund*  Wardor 
sub  Magno  Sigilio  Magnte  Britannite  iimietraDd 
et  prOsequend'  necnon  omnia  aP  Bria  CosAitiii- 
siones  et  process*  ciljiiscunqoe  Generis  Noou- 
nis  Natures  Vel  Speciei  essent  vd  foreut devd 
in  Cor*  nostra  Cancellar*  Hrfred'  et  Sdccessir 
nostrorum  sub  magno  Sigilio  nro  Magnit  Bn- 
tannis  Heredu'  vel  Succ^ssornni  nostrorttiu 
premissa  predicta  seu  eorum  aliqua  taogen 
tel  coneemen*  fiend*  cdncedend'  impetrand'  sen 
proseqnend'  Habend'  tenend'  gaodend*  et  exer^ 
cend*  predictum  Offioium  et  om^ta  et  singnw 
premissn  predicta  s uperins  fpeeilKest*  prenf 
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TbonHfr  B^nnttt  per  ssi^minp  v^  p^r  fuSiGien- 
tem  Deputat'  suum  sivf  Peputatos  auos  suf- 
ficieotes  a  die  dat'  prere^i^'  lateraram  noa- 
tn&rusa  Patentium  adTe^mia'et  pvoTermiiMf 
¥ito  nalurftJiaipsitts  Tbomff  Bennett  una  cum 
omnibus  pr^ict'  prosic'  ei  advanUg*  ad  inde 
spectan'  proiU  per  easdeoi  iitterfs  Paten'  (inter 
nr)  in  elsdem  content'  relatieiie  inde  babita 
plenios  liqiTet  et  apparet  cumque  prefat'  Tbo* 
Q»as  Benitett  per  qupddam  ScripMun  suum  sub 
]^anu  et  Si^llo  auis  stgillat'  geren'  Dal'  nooo 
<tie  Aug'usti,  Anne  Ke^  iMsqd  decimo,  ao  in 
Cur'  Canoellar'  noetra  debate  inodo  Irroilat' 
pj£oiam.et  premiesa  pred^tei  ac  tet'  atatum 
J.U8  'f  itukim  et  intereaaa  aua  in  eiadem  una 
imm  dictijs  recitpt'  Litetie  jostris  Patfiiutibas 
Canceljand'  in  Menus  nogtrap  snrsonx  reddi- 
^eritt  Quam  quidem  sursuivi  reddiuoneofc  noa 
acceptaviipua  ao  per  presentee  acceptamus 
l^ciiMJs  niodu  quod  nos  de  ^^tia  nostra  speciali 
ac  ex  certa  Soieptia  et  mero.motu  nostris  De- 
dUuua  et  oonoeseunus  ac  per  presentee  pro  no- 
1^  Heredibua  et  Suecessoribue  ooetris  Damus 
et  concedimus  dilecto  et  fideli  nostro  Hugooi 
Haiuersle;y  de  Interiori  Teioplo  Londin'  Ami- 
gero  dictum  Officium  Cleriei  ad  scribend'  et 
eonficieud'^  omnia  et  singula  Brie,  de  diem  ctau* 
ait  extrettum  et  Mandamua  ettCommissionea 
ad  inquirend'  post,  mortem  et  de  Idietis  et  Lu« 
paticis  et  ad  melius  inquireod'  inde  et  snpersed' 
eorund'  ac  omnia  aF  Bria  et  Process'  eorund' 
ac  omnia  al'  Bria  et  process'  cujuscunque  Ge- 
neris Nomiois  Natuite  vel  Speciei  sint  vel  foe- 
rint  quie  antebac  de  vel  nuper  in  Cur'  Wardo* 
mraet  Liberationum  aliquornm  Predecessorum 
nostrorum  nuper  Reguni  vei  Reginarnm  AngI' 
per  Warraot'  ibiilem  dum  eadem  Cur'  stetit  et 
roit  in  Usu  et  Vigore  fact'  concesa'  assignat' 
mb\  afipuntuat'  fuerunt  vei  fieri  concedi  assig- 
n&ri  vei  appunotuari  consueverunt  vel  debue- 
runt  ac  de  vet  in  Cur'  nostra  Canceliar' vel 
aliquorum  Predeeessorum  nostrora^i  nuper. 
R^^m  vel  Reginarum  Aogl'subMagnoSigiJiOk 
AngI'  iropetrat'  et  prosecut'  fuerunt  vel  im- 
petrari  et  prosequi  consuevelrunt  vel  debuerunt 
ac  omnes  et  singul'  Literas.  Paten'  de  Cuatedia 
Corporum  omnium  Wamloruin  Idiotorum  et 
I«unaticorum  nostrorum  Hsered'  et  Successor' 
Hoetromm  et  de  Maritag'  eorund'  Wardor'  sob 
Magno  Sigilio  Magncp  Britannia  impetrsiDd''el 
prosequend'  necnon  omnia  al'  Bria  Coasn 
missiones  ei  process'  cujuscunque  Geoeria 
nomis  Naturs  vel  Speciei  sint  vel  fuerint  de. 
vel  in  Cur'  nostra  Canoellar^  Heredum  et  Sue- 
eessordro  hostrorum  sub  Magao  Sigilio  nostro 
Uagnse  Britannise  Hered'  vel  SuGcessorum> 
DOatrorum  premtssa  predicta  seu  eorum«lif|ua> 
tangen'  vel  concernen'  fiend'  concedend'  im> 

Strand'  aeu  prosequend'  ac  ipsum.  Hugonem> 
amersley  Clericum  et  Offioiariuaa  nosta'um*. 
Hered'  et  Successor'  nostroram  ad  aoribend.'  et 
oonficiend'  omnia  et  singula  predicta  Bria> 
GooiniasifHies'  pitocees'  supersed'  Litesas  Paten' 
ac  omnia  etsin<{ulacietera  premissa  snperius 
apecificai*  de  vd[  in  diet  Cur*  Canoellar'  nostra 
ac  Hered'  et  Successor'  nostror'  imposieram 
de  tempore  iu  tempus  coneadead'  prosequead' 


sea  qnoviamoda  iaapftraad'  Ordinamas,  Goob* 
stitttin^us^  BrigimusetStabilimusperpreeeBtea 
Qabeod'  Tenend'  Ute&d'  Giiudend'  Bxeraend^ 
Fiu^ead'  et  Admiaistaand'  prediel'  Ofiic^  ei 
omnia  et  singula  uremissa  predicta  saperiua 
spe^ficat'  pr^fat'  Hugoni  Hamersley  pec  seip- 
suDQ  vel  per  sufficleatem  Depuftatum  suuoa  siva 
Dfepatatoa  sqoe  auffioiealea  a  oonfedione  faMnini 
Htecarum  nostrarum  Paleot'  ad  Terminttm  el 
MO.  Termiine  Vitss  naturalis  ipeius  Hugonia 
B  amersley  ana  cum  omnflbus.et  atngulia  ^rad'^ 
profiq'  commoditat'  emolnroent*  jutibu^  Pri* 
▼lleg'  et  al'  rebus  quH^aeuaque  raodo  ve]k 
aatmc  uettaV  pro  prenista  ?el  eomna  altqua 
receiit'  aeu  eiadem  vel  eomm  alicin  pertinea* 
inoidea'  vel  inoumbea'  qnoviemodo  aifeo  plena 
libece  et  integre  ac  in  tarn  amplis  mooo  ei 
forma  prout  prefat'  Thomaa  Bennett,  vel  afiquia 
alius  aive  aliqni  alii  prediotum  Cifficinm  e| 
cetera  premissa  sea  eonan  aliqu'  antebaa 
babeujtea  vel  exereentes  habena  sen  axerosna 
babuerunt  exercaeront  peroeperunt  el  gpviai 

.  Aier«nt  babuit  exeronit  peroepit  et  gavisus  fuil 
aui  habere  exercere  perdpere  aut  gaaderede* 
boerunt  aut  debuit  in  et  pro  ExerciiiaejoadeQa 
Qfllcit  et  cseteroruaa  premiasorum.  £t  boa 
absque  compute  sea  auquo  alio  proinde  nobki 
Cieredibus  vel  Successoribus  nostris  reddendo 
solvend'  rel  faciend'  Volumoa  eliam  ac  pea 
presentee  pio  nobis  Heredibas  et  Soeeessorimia 
aestria  coneedimua  prefal'  Hugoni  Hamersley 
quod  ipse  cuslodiet  inttabitettransoribetomnea 
et  aingulos  Ordinea  Reportationes  et  ooaspuli' 
fact'  (teclarat*  et  perfect'  siva  (bciend*  deela-i^ 
randf  et  perficieAd'  tangen'  vel  concemea^  dietP 
Uiet'  vei  Lunatic'  et  stat'  eorand'  vel  eoruni 
aliquoram  vel  alicujus  VoIudmis  etian^  quod 
nullns  alius  Clericus  Caucellarisa  nostm 
Hered'  vel  Successor'  noatror'  neo  aliijais  alios 
aive  alii}ui  alii  cam  Scriptnr'  Confectione  sea 
CompositioDe  prediotoram  Briorum  Com- 
mission' process'  Literarum  Patca'  vel  cum 
Custodia  Intracone  et  Transcriptiona  predict' 
Oirdin'  fteportation'  etcompulomm  antaJf'pra* 
missernm  aut  alicujus  eoruadem  uliomodo  sain** 
tcamillet  sen  iatromittant,  sine  asseosn  et  cen-^. 
sansu  ipaius  Hagonis  Hamersley.  Et  quod  idem 

,  Hamersley  aut  Deputat'  suus  sive  Deputat'  sai 
sofiicien'  m  hac  parte  assigaat'  sive  assignand* 
Oaania  et  sinirula  predicta  Bria  Coromissionca 
Literas  Paten'  Ordination es  Certification'  Coniih. 
position'  et  csetera  premissa  de  vel  in  diet'  Cur' 
CanceUar'  nostra  ac  Heredum  et  Suceessoruaa 
nostrorum  prosequend'  conficiend'  impetmnd* 
custodiend'  intrand'  vel  transcribend'  scribera 

>  coaficere  oostodire  intrare  et  transcribere  poa- 
sidt  et  quilibet  eorom  possit.  In  oiuos  rei 
Testtmonium  baa  Literas  nostras  fieri  tecimua 
Patentee  Testibus  Willielmo  Archiepiscopo> 
Cantaar'  et  coBteria  Custodibas  et  Jnsticiariis 
Qegni  nostri  apad  Westmonasterium  quintoi 
BdaSeptembrtSy  Anno-Regni  nostri  Deoimo. 
<*  f^r  bre'  de  private  SigiUe,  Cocks." 
Sev).  Pengelly.  The  readiagof  these  lettara 
patents  shtews»  that  this  office  is  in  tlie  gift  of 
tba  crown*.  It  likewise  shews,  that  tbereeig- 
nation  of.  Mr.  Tb(»aaa  Bannei  wa«  far  tha^ 
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yoarielf,  wkal  was  the  pardcultr  mm  Mr. 
bennet  offered? — C^tingham.    1,500  goineas. 

Seij.  Frohyn.    Did  he  talk  of  any  len  aan  ? 

Ccitingham,  Not  a  farthing  left;  be  asked 
me  what  was  expected ;  I  told  him  the  sum 
Mr.  Kynastoo  nad  paid,  which  was  1,500 
guineas ;  ftnd  he  never  offered  a  ferthtng  lev. 

Seg.  Probyn.  We  desire,  Mr.  Cotlingham, 
that  yoa  would  recollect  yourself,  and  tell  us 
whether  he  offered  1,000  or  1,500  guineas. 

C&ttingham,  1  have  recollected,  and  what 
he  offerra  to  me  was  1,500  guineas,  and  I 
never  heard  of  a  ftrthing  less ;  I  never  heard 
%  iford  of  1,000  guineas. 

£.  of  Mac.  If  your  lordships  please,  I  desire 
Mr.  Cottingham  may  be  asked,  what  condition 
I  was  in,  in  respect  to  my  health,  at  that  time? 

Cifttingham,  The  Earl  at  that  time  was  very 
ill ;  Mr.  Bennet  having  pressed  to  be  admitted 
the  first  opportunity;  I  think  your  tordship 
All  ill  the  last  day  of  Easter  term,  1783,  and  I 
meeting  with  Dr.  Mead,  tha  doctor  told  me  the 
Barl  was  in  so  dangerous  a  condition,  that  if 
bis  distemper  bad  not  a  turn,  he  thought  he 
>^uhl  not  live  84  hours.  The  doctor  and  I 
#cot  and  supped  together ;  he  bid  mo  to  be  at 
the  Earl's  next  morning:  I  met  him  there,  and 
belold  me  the  earPs  distemper  had  a  turn,  and 
he  miji^t  get  over  it:  I  asked  the  doctor,  tell- 
ing him  there  was  a  business  that  Mr.  Bennet 
ijfrcssed  me  to  do,  if  it  would  be  safe  for  the 
£arl  to  do  it  He  told  me,  if  it  did  not  admit 
much  thought  and  mnch  company  it  might  be 
done.  I  tdd  him  it  wonM  not  admit  much 
thought  or  company ;  and  he  said  it  might  bo 
done. 

E.  of  Mae,  What  was  the  oocasioo  that  Mr. 
fiennet  was  desired  to  come  alone  ? 

Cottingham.  The  reason  was  upon  the  ac- 
count of  your  lordship's  indisposition;  and  for 
that  reason  I  sent  to  Mr.  Hiccocks  for  bis  sur- 
render, because  my  tord  could  not  see  much 
company. 

MK  Strange.  I  desire  to  ask  yon,  upon 
whose  importunity  it  was  you  asked  Dr.  Mead 
this? 

Cottingham.  I  ssked  it  myself;  'but  it  was,* 
becaune  Mr.  Bennett  importuned  me  so :  and 
1  remember  this  circumstance,  when  I  went  to 
bis  house,  he  had  something  of  the  jaundice, 
and  looked  ill.  I  asked  him,  if  he  was  fit  to 
be  admitted  :  1  thought  Mr.  Bennett  would 
not  have  been  so  eager,  if  he  did  not  think  the 
Earl  had  been  dying,  and  that  then  he  would 
have  waited  longer. 

Mr.  Plummer.  My  lords,  if  the  ^tlemen 
have  done,  I  desire  to  ask  one  question ;  whe- 
ther, on  oocaskm  of  these  Masters'  placea  being 
vacant,  he  took  directions  from  my  Lord  Ghan- 
celJor  tp  set  a  price,  or  did  it  of  his  own  head  ? 

Cottingham.  1  bad  no  directions  in  this  mat- 
ter ;■  but  when  any  v«eancy  or  alienation  hap- 
pened, and  they  asked  roe  what  compliment  I 
thought  would  be  acceptable,  1  told  them  the 
compliment  that  had  b*^n  before  made.  I 
spoke  it  as  my  own  opinion,  and  witkoat  any 
tewtionafrom  th«  £arl» 


Seij.  Fengelfy.  I  desire  be  may  bemked, 
whether  ever  he  concluded  any  bargain  will^ 
any  of  these  Masters,  without  bis  lord's  sppis- 
bation  ?— Got/ia«AM.    No,  I  did  not 

Mr.  Ontlom.  I  would  ask  Mr.  Cottinghtm 
one  question,  which,  I  thbk,  he  bath  aotaa- 
swered ;  I  ask  whether  he  had  not,  in  geacnl, 
directions  from  the  Lord  Chancellor,  to  iduI 
unon,  or  ask  any  particular  pricea  for  then 
places. 

£.  of  Mae.  My  lords,  I  am  sorry  the  km* 
ed  gentlemen  do  not  observe  their  own  rale,  ia 
confining  their  examinations  to  such  Artidei  m 
they  go  upon,  those  they  have  a  right  toads 
to,  and  tnoae  only;  therefore  with  homblt 
submission,  it  is  more  proper  to  each  Artids 
where  they  charge  me  to  have  insisted  upoD  a 
price,  to  ask  to  that  price,  than  to  ask  then 
general  questions,  whether  1  did  erer  direct 
him  to  insist  upon  any  price?.  It  is  not  that  I 
am  aliraid  of  the  queation  that  is  put,  but  1  am 
afraid  of  its  being  made  a  precedent  for  giviog 
your  lordships  a  great  deal  of  nnneoeewj 
trouble. 

Mr.  (hulom.  This  is  proper  to  this  artids, 
becauses  it  charges  the  Eari  with  bsistioff  «dod 
prices.  Therefore  I  desire  to  know,  vriieuier 
the  Earl  did  ever  give  an^  order  to  him  to  ia- 
sist  upon  an  V  of  these  prices  ?  I  hope  the  gen- 
tleman shall  anawer  the  question. 

Mr.  Lutwyche.  We  apprehend  we  are  opOB 
a  proper  question ;  on  the  one  side  we  say  tken 
sums  were  insisted  upon,  smd  that  there  wu  in 
agreement  made  for  them ;  on  the  other  mk 
the  noble  lord  in  his  Answer  says,  they  were 
presents,  without  any  rc^rd  to  any  agree- 
ment, and  voluntary,  as  ir  there  had  been  as 
bargain  at  all. 

{&rj.  Pengelly.  My  lords,  we  only  propoae  a 
general  question,  wnich  we  apprebeod,  ariMS 
from  Mr.  Cottingham's  examination.  Whca 
money  is  expected,  we  apprehend  it  is  the  same 
as  insisting  upon  it :  therefore  we  desire  Mr. 
Cottingham  may  inform  vour  lordsbi|w  whether 
he  insisted  upon  any  of  these  prices  without  di- 
rection from  my  lord  Macclesfield  ? 

Cottingham,  The  Mastera  profiosed  thosi 
sums  to  me,  to  make  such  a  complimeot 
to  my  lord,  and  I  acquainted  the  Earl  with 
it :  I  did  nothing  without  the  Earl's  approba- 
tion. 

Serj.PtfiijfeUy.  I  desire  he  may  be  asked  if 
he  did  not  insist  on  those  prices  ? 

Serj.  Probyn,  My  tords,  I  he^  the  questiw 
may  be  confined  to  some  particular  Artids 
they  are  now  upon;  for  as  they  are  bo# 
upon  two  particokv  Articles,  they  csooo^ 
according  to  the  rules  they  were  pleased 
themselves  to  lay  down,  ask  any  questisBi 
but  what  relates  to  them :  we  therefore  de- 
sire they  may  confine  themselves  to  these 
two  Articles.  As  to  any  question  they  p^P^ 
to  any  of  the  Articles  they  have  opened,  M 
them  be  as  general  as  they  will ;  but  we  de- 
sire they  may  confine  themselves  to  those  Ar- 
ticles: otherwise  one  question  may  involvs  all 
Artidis  togvtber. 
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Ser).  PmgeUy,  Whether  we  should  now 
Mk  to  Beonet  or  Rynaston^  or  to  tboee  who 
came  after,  we  are  uoder  yoar  lordships*  diree- 
tioD :  but  we  desire  he  majr  be  asked,  whether 
from  the  direction  he  received  from  the  earl  of 
Uacclesfieid,  he  did  not  insist  on  those  sums 
from  &jnaston  and  Bennet? 

Catiingham,  I  have  told  you  that  they  had 
both  foluntaril^  agreed  of  their  own  accord  to 
me  1,500  ffoineas,  and  I  told  my  l<Hnd  Blac- 
deafieldofit. 

8en.  Pengelh.  I  desire  he  may  he  asked, 
whether  he  did  not,  by  direction  of  my  Lord 
Cbsnoellor,  insist  upon  those  sums,  and  he 
would  not  reoeire  iinder  ? 

Coitingham,  I  did  not.    They  asked  me 

what  I  thought  the  Earl  expected,  1  told  them 

.  1,500  guin«tt,  as  I  mentioned  before ;  they 

agreed  to  gire  it,  and  my  lord  said  he  would 

Sen.  Pengelfy,  At  the  time  when  the  lord 
Macclesfield  agreed  to  take  those  sums,  whe- 
ther he  did  not  insist  upon  the  full  of  those 
sums  to  be  paid  ? 

Cottingham.  Yes,  he  said  he  would  take 
them. 

Mr.  Plummer.  My  lord  Macclesfield  does 
oot  disown  in  his  Answer  the  accepting  of  a 
present  in  general;  but  avoids  MJ^iDg  ^hat 
sum  in  particular  he  accepted.  Therefore  I 
am  apt  to  think  the  instructions  the  secretanr 
bad,  might  belike  the  Answer:  so  that  it  is 
Tery  proper  to  ask  whether  he  had  not  general 
instructions,  that  when  any  Master's  place  was 
vacant,  or  like  to  be  vacaxit,  he  should  insist 
upon  such  a  price  P 

Cottingham.  I  had  no  such  instructions: 
the  gentlemen  came  and  talked  to  me,  and 
proposed  to  me  the  sum  they  were  willing  to 
giro,  and  1  laid  it  before  the  Earl :  I  had  no 
particular  instructions. 

Mr.  Plummer,  With  submission,  Mr.  Cot- 
tingham has  not  answered  the  question ;  there- 
lore  1  beg  leave  to  ask  him  further,  *  whether 
he  bath  not  said  elsewhere,  that  he  received 
particular  directions  from  my  lord  Macdesfield 
to  insist  upon  such  a  sum  ? 

Cottingham.  I  cannot  say  but  I  have,  and 
if  you  name  the-Masters,  I  can  answer  more 
particularly. 

Sir  Wm,  Strickland.  I  would  ask  him  this 
^estion,  whether  he  has  not  directly  said, 
that  be  transacted  none  of  these  affairs  without 
my  lord's  direction? 

Cottingham.  i  own  it  1  have  said  so;  1  own 
it  before  your  lordships,  that  I  mUL  that  what 
I  did  he  approved  of. 

£.  of  Macclesfield.  I  desire  he  may  be  asked 
Ifab  question,  to  each  distinctly,  whether  I  so 
much  as  knew  any  thing  of  the  matter  as  to 
any  sum  oflered  by  Mr.  Iwynaston  or  Mr.  Ren- 
net, till  he  told  me  the  whole  sum? 

Cottingham.  No,  never. 

£.  of  MaccU^ld.  Whether  T  had  any  dis- 
course about  Mr.  Kynaston  or  B«nnet  beine 
admitted,  or  the  money  they  should  giro,  tiU 
he  told  me  tbey  would  give  me  1,500  guineas  ? 


Cottingham*  No,  not  any  discourse :  I  told 
the  Earl  what  they  ofiered,  and  he  was  pleased 
to  accept  it. 

£.  01  Macclesfield.  I  beg  leave  he  may  he 
asked  this  other  question,  since  these  gentle- 
men  have  gone  now  into  that  matter,  whether 
he  did  not  tell  me,  at  the  same  time  that  Mr. 
Kynaston  said  he  would  give  me  1,500  guineas, 
that  he  likewise  said,  if  that  was  not  sufficient 
I  might  please  my  self  f 

8erj.  PcngtUy.  I  hope  the  question  may  be 
asked  in  general,  when  they  have  taken  liberty 
to  interrupt  the  Mana^ners  finr  asking  leading 
questions ;  and  hope  bis  lordship  will  ask  no- 
thing that  is  leading. 

£.  of  Macclesjield.  Then  I  desire  he  may 
be  asked,  when  Mr.  Kynaston  ofiered  1,500 
guineas,  whether  he  said  any  thing  coneening 
any  further  sum  ? 

Cottingham.  To  the  best  of  my  remembranoet 
I  speak  It  doubtfully,  I  am  not  certain  Mr. 
Kynaston  told  me,  if  the  1,500  guineas  would 
not  satisfy  the  Earl,  he  should  satisfy  himself. 

£.  of  MaecU^ld.  1  desire  to  know  cer- 
tainly, whether  he  told  me  soP 

Cottingham.  I  am  sure  I  did. 

£.  of  Macclesfield.  What  did  I  say  thereon  f 

Cottingham,  Your  lordship  said  vou  would 
take  1,500  guineas,  and  yon  would  take  no 
more. 

Mr.  Plummer.  I  desire  to  ask  this  question, 
how  Mr.  Kynaston  came  to  offer  more,  or  to 
think  the  Earl  so  insatiable  that  the  £im  ex- 
pected more :  I  ask  Mr.  Cottingham  how  he 
came  to  ofier  from  Mr.  Kynaston  more  than 
was  asked  P 

Cottingham.  I  told  you  what  my  lord  Mac- 
clesfield put  to  me.  1  certainly  told  him  so. 
But  as  to  what  Mr.  Kynaston  told  ine,  that  1 
speak  doubtiuUy ;  it  is  a  considerable  time  ago  ; 
I  cannot  speak  it  positively,  I  speak  doubtfully^ 
to  the  best  of  my  remembrance  it  was  so  :  I 
told  your  lordships  before. 

Seij.yPei^s//^.  My  lords,  we  shall  not  trou- 
ble your  lordslups  with  calling  any  more  wit- 
nesses on  this  Article,  when  it  appears  plainly, 
that  he  was  entrusted  to  adjust  the  prices,  and 
whether  they  were  given  to  him  or  my  k»rd  is 
not  material.  As  to  this  Article,  and  the  Article 
relating  to  Mr.  Kynaston,  we  shall  leave  it  with 
this  observation  ;  he  is  pleased  to  say  in  his 
Answer,  as  to  the  few  presents  received  from 
Mr.  Kynaston  and  Mr.  Bennet,  that  he  tbe  said 
Earl  did  afterwards,  and  before  the  Impeach- 
ment, deliver  tbe  same  into  the  Court-ofChan- 
eery,  in  open  Court.  All  that  we  beg  leave  to 
put  your  lordships  in  mind  of,  is,  that  from  your 
own  Journals  it  will  appear,  the  Impeachment 
was  brought  up  here  the  13th  of  February, 
1734.  When  my  lord  comes  to  shew  at  what 
time  he  paid  the  money,  we  apprehend  it  will 
be  ten  days  after.  Tbe  next  Article  relates  to 
Mr.  Francis  Elde. 

Mr.  Elde  called. 

Mr.  Lutwychci  My  lords,  we  desire  that  Mr« 
Elde  may  be  sworn.    £Swom  accordingly.] 
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Yoaraelf,  wkat  wu  the  fiarticnlar  som  Mr. 
Bennet  offend  ? — Cattingham.    1,500  guineas. 

8eij.  Probyn,    Did  he  talk  of  any  len  sam .' 

CoUinghatn.  Not  a  farthing  lest ;  be  aiked 
me  what  was  expected ;  I  told  him  the  sunk 
Mr.  Kynaston  bad  paid,  which  was  1»MX) 
guineas ;  and  be  nefer  ofibred  a  farthing  leas. 

Seg.  rtohyn.  We  desire,  Mr.  Cottbgham, 
that  jou  would  recollect  yourself,  and  tell  as 
whether  he  offered  1,000  or  1,500  guineas. 

Cottingham,  1  ha? e  recollected,  and  what 
be  ofiered  to  me  was  1,500  guineas,  and  I 
never  heard  of  a  farthing  less ;  I  never  heard 
a  word  of  1,000  guineas. 

£.  of  Mac.  If  your  lordships  please,  I  desire 
Mr.  Cottingham  may  be  asked,  what  condition 
I  was  in,  in  respect  to  mv  health,  at  that  time? 

Cottingham,  The  Earl  at  that  time  was  very 
ill ;  Mr.  Bennet  having  pressed  to  be  admitted 
the  first  opportunity;  I  think  your  lordship 
fell  ill  the  last  day  of  Easter  term,  17SS,  and  I 
meeting  with  Dr.  Mead,  tbe  doctor  told  me  the 
Barl  was  in  so  dangerous  a  ooikdition,  that  if 
bis  distemper  had  not  a  turn,  be  thought  be 
~^uld  not  live  S4  hours.  Tbe  doctor  and  I 
Vent  and  supped  together ;  be  bid  m^  to  be  at 
tbe  Karl's  next  morning:  I  met  him  there,  and 
lie  told  me  tbe  earl's  distemper  had  a  turn,  and 
he  miji^ht  get  over  it:  I  asked  tbe  doctor,  tell- 
ing him  there  was  a  business  that  Mr.  Bennet 
Pressed  me  to  do,  if  it  would  be  safe  for  the 
Earl  to  do  it  He  told  me,  if  it  did  not  admit 
much  thought  and  much  company  it  might  be 
done.  I  tdd  him  it  would  not  admit  much 
thought  or  company ;  «nd  he  said  it  might  be 
done. 

E.  of  Mac.  What  was  the  occasion  that  Mr. 
Bennet  was  desired  to  come  alone  P 

Cottingham,  Tbe  reason  was  upon  the  ac- 
count of  your  lordship's  indisposition;  and  for 
that  reason  I  sent  to  Mr.  Hiccocks  for  his  sur- 
render, because  my  lord  could  not  see  much 
company. 

MK  Strange,  I  desire  to  ask  you,  upon 
whose  importunity  it  was  you  asked  Dr.  Mead 
this? 

Cottineham,  I  asked  it  myself;  'but  it  was,* 
because  Mr.  Bennett  importuned  me  so :  and 
1  remember  this  circumstance,  when  I  went  to 
bis  house,  he  had  something  of  the  jaundice, 
and  looked  ill.  I  asked  him,  if  he  was  fit  to 
be  admitted :  1  thought  Mr.  Bennett  wouki 
not  have  been  so  eager,  if  be  did  not  think  the 
Barl  had  been  dying,  and  that  then  he  would 
have  waited  longer. 

Mr.  Plummer,  My  lords,  if  the  gentlemen 
have  done,  I  desire  to  ask  one  question ;  whe- 
ther, on  occasion  of  these  Masters'  places  being 
vacant,  betook  directions  from  my  Lord  Chan- 
eellor  t^  set  a  price,  or  did  it  of  his  own  head  f 

Cottingham,  I  had  no  directions  in  this  mat- 
ter ;.  but  when  any  vacancy  or  alienation  hap- 
pened, and  they  asked  me  what  compliment  I 
thought  would  be  acceptable,  I  told  them  the 
compliment  that  had  b^^en  before  made.  I 
spoke  it  as  my  own  opinioDy  and  wi|koot  any 
iirattioDsfiom  the  £ari» 


B&ij.  Fengeify,  I  desire  be  may  beaMi 
whether  ever  he  concluded  an?  bargain  vhl| 
any  of  these  Masters,  without  bis  lora'i  a^n- 
bation  T^-^Cottin^ham,  •  No,  I  did  not 

Mr.  Ondom.  I  would  ssk  Mr.  Cottingfhui 
one  question,  which,  I  think,  he  hath  notia- 
swered ;  I  ask  whether  he  had  not,  in  geacnl, 
directiona  from  the  Lord  Chancellar,  tommt 
upon,  or  ask  any  paiticnlar  prices  for  then 
places. 

£.  of  Mac.  My  lords,  I  am  sorry  tbe  Imtik 
ed  gentlemen  do  not  observe  their  own  rule,  la 
confining  their  examinations  to  such  Artidei  n 
they  go  upon,  those  thety  have  a  right  to  aik 
to,  and  those  only ;  therefore  with  bomblt 
submission,  it  is  more  proper  to  each  Aitids 
where  they  charge  me  to  have  insisled  ujiod  s 
price,  to  ask  to  Uiat  price,  than  to  ssk  then 
general  questiona,  whether  1  did  e?erdireel 
nim  to  insist  upon  any  price  ?.  It  is  not  thatl 
am  afraid  of  the  question  that  is  put,  but  1  so 
afraid  of  its  being  made  a  precedent  for  gifiny 
your  lordships  a  great  deal  of  unDeoemrj 
trouble. 

Mr.  Omlom,  This  is  proper  to  this  artidef 
becauses  it  charges  the  Earl  with  insisting  upon 
prices.  Therefore  I  desire  to  know,  uriieuer 
the  Earl  did  ever  give  an^  order  to  him  to  is^ 
sist  upon  sny  of  these  pnces  ?  I  hope  tbe  gear 
tieman  shall  answer  the  question. 

Mr.  Lutwyche,  We  apprehend  we  are  upon 
a  proper  question ;  on  tbe  one  dde  we  ssy  then 
sums  were  insisted  upon,  and  that  there  was  to 
agreement  made  for  them ;  on  the  other  n^ 
the  noble  lord  in  his  Answer  says,  tbey  wen 
presents,  without  any  rc«rd  to  any  agree- 
ment, and  voluntary,  as  if  there  bad  been  na 
baivain  at  all. 

fferj.  Pengelly,  My  lords,  we  only  propose  a 
general  question,  which  we  apprebeod,  ariics 
from  Mr.  Cottiugham's  exammation.  When 
money  is  expect^,  we  apprehend  it  is  tbe  same 
as  insisting  upon  it :  therefore  we  desire  Mr. 
Cottingham  may  inform  your  lordshi|)s  wbetber 
he  insisted  upon  any  of  these  prices  without  di- 
rection from  my  lord  Mscclesfield  ? 

Cottingham,  The  Masters  pro|iosed  tboM 
sums  to  rae,  to  mske  such  a  compliaieDt 
to  my  lord,  and  I  acquainted  the  Earl  with 
it :  1  did  nothing  without  the  Earl's  spproba- 
tion. 

^etj,  PengeUy,  I  desire  he  may  be  asked  if 
be  did  not  insist  oirthose  prices  ? 

Serj.  Probyn,  My  lords,  1  b^  the  queedos 
may  (»e  confined  to  some  particnUr  Aitido 
they  are  now  upon;  for  as  they  are  now 
upon  two  particukar  Articles,  they  canofl^ 
according  to  the  rules  they  were  pleased 
themselves  to  lay  down,  ask  any  questios, 
but  what  relates  to  them :  we  therefore  de- 
sire they  may  confine  themselves  to  tbeva 
two  Articles.  As  to  any  question  tbey  propoit 
to  any  of  the  Articles  tbey  have  opened,  lei 
them  be  as  general  as  they  will ;  but  we  de- 
sire they  may  confine  themselves  to  those  Ar- 
ticles: otherwise  one  question  may  involvs  att 
Artidis  together. 
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Pengellj^,  Whether  we  shoold  now 
Mk  to  Bennet  or  Kynaeton,  er  to  thoee  who 
came  after,  we  are  under  joor  lordships'  diree- 
tion :  hat  we  desire  he  may  he  asked,  whether 
from  the  direction  he  received  from  the  earl  of 
Macdesfieldy  he  did  not  insist  on  those  snms 
firom  Kjrnaston  and  Bennet? 

Catiingkam,  1  have  told  joa  that  they  had 
both  Tolnntarily  agreed  of  their  own  accord  to 
pTe  1,500  goineas,  and  I  told  my  lord  Mac- 
desBeldofit. 

a.  Pengellv.  I  desire  he  may  he  asked, 
er  he  did  not,  hy  direction  of  my  Lord 
Chsncellor.  insist  upon  those  sums,  and  he 
would  not  receiTe under? 

Cottingham.  1  did  not  They  asked  me 
what  I  thought  the  Earl  expected,  I  told  them 
1,500  guineas,  as  I  mentioned  before;  they 
agreed  to  give  it,  and  my  lord  said  he  would 

Serj.  Pengelfy,  At  the  time  when  the  lord 
Macclesfield  agreed  to  take  those  sums,  whe- 
ther he  did  not  insist  upon  the  full  of  those 
sums  to  be  paid  ? 

Cottinghatn.  Yes,  he  said  he  wotdd  take 
them. 

Mr.  Plummer.  My  lord  Macclesfield  does 
not  disown  in  his  Answer  the  accepting  of  a 
present  in  general ;  but  avoids  >f^iog  what 
sum  in  particular  he  accepted,  llierefore  I 
WD  apt  to  think  the  instructions  the  secretary 
had,  might  belike  the  Answer:  so  that  it  is 
▼ery  proper  to  ask  whetlier  he  bad  not  general 
instructions,  that  when  any  Master's  place  was 
vacant,  or  like  to  be  yacant,  he  should  insist 
upon  such  a  price  ? 

Cottingham.  I  had  no  such  instructions: 
the  gentlemen  came  and  talked  to  me,  and 
proposed  to  me  the  sum  they  were  willing  to 
give,  and  i  laid  it  before  the  Earl :  I  had  no 
particular  instructions. 

Mr.  Plummer,  With  submission,  Mr.  Cot- 
tingham has  not  answered  the  question ;  there- 
lore  1  beg  leave  to  ask  him  further,  whether 
he  hath  not  said  elsewhere,  that  he  received 
particular  directions  from  my  lord  Macclesfield 
to  insist  upon  such  a  sum  P 

Cottingham,  I  cannot  sav  but  I  haye,  and 
if  yon  name  the-Masters,  I  can  answer  more 
particularly. 

Sir  Wm»  Strickland,  I  would  ask  him  this 
^estion,  whether  he  has  not  directly  said, 
that  he  transacted  none  of  these  affiiirs  without 
vy  lord's  directioA? 

Cottingham.  I  own  it  1  have  said  so;  1  own 
it  before  your  lordships,  that  I  said  that  what 
1  did  he  approved  of. 

£.  of  Maccietfield.  I  desire  he  may  be  asked 
Ibis  question,  to  each  distinctly,  whether  I  so 
Docb  as  knew  any  thing  of  the  matter  as  to 
any  sum  otknsd  by  Mr.  K^naston  or  Mr.  Ben- 
net, till  he  told  me  the  whole  sum  ? 

Cottingham.  No,  never. 

£.  of  Macckifield.  Whether  I  had  any  dis- 
course about  Mr.  Kynaston  or  Bennet  beincr 
admitted,  or  the  money  they  should  give,  tin 
ke  told  ma  they  would  gire  me  },j»00  gnineaar 


Cottingham.   No,  not  any  discourse :  I  told 

Je  Earl  what  they  ofiered,  and  he  was  pleased 
accept  it. 

E.  or  Maccietfield,  I  beg  leave  he  may  1>e 
asked  this  other  question,  since  these  gentle- 
men have  gone  now  into  that  matter,  whether ' 
he  did  not  tell  me,  at  the  same  time  that  Mr. 
Kynaston  said  he  would  give  me  1,500  guineas, 
that  he  likewise  said,  if  that  was  not  sufficient 
I  might  please  myself  P 

Seij.  Pengelly,  1  hope  the  question  may  be 
asked  in  general,  when  they  have  taken  liberty 
to  mterrupt  the  Managers  for  asking  leading 
questions ;  and  hope  his  lordship  will  ask  no- 
thing that  is  leading. 

E.  of  Maccietfield,  Then  I  desire  he  may 
be  asked,  when  Mr.  Kynaston  offered  1,500 
guineas,  whether  he  said  any  thing  concerning 
any  further  sum  P 

Cottingham,  To  the  best  of  my  remembranot* 
I  speak  it  doubtfulljr,  I  am  not  certain  Mr. 
Kynaston  told  me,  il'the  1,500  guineas  would 
not  satisfy  the  Earl,  he  should  satisfjr  himself. 

E.  of  MaccUtfield.  1  desire  to  know  cer- 
tainly, whether  he  told  me  soP 

Cottingham,  I  am  sure  I  did. 

E.  of  Maccle^ld.  What  did  I  say  thereon  P 

Cottingham,  Your  lordship  said  vou  would 
take  1,500  guineas,  and  you  would  take  no 
more. 

Mr.  Plummer,  I  desire  to  ask  this  question, 
how  Mr.  Kynaston  came  to  offer  more,  or  to 
think  the  Earl  so  msatiaUe  that  the  Eaffl  ex- 
pected more :  I  ask  Mr.  Cottingham  how  ha 
came  to  offer  from  Mr.  Kynaston  more  than 
was  asked  P 

Cottingham,  I  tdd  you  what  my  lord  Mac- 
clesfield pot  to  me.  1  certainly  told  him  so. 
But  as  to  what  Mr.  Kynaston  told  me,  that  1 
speak  doubtfully ;  it  is  a  considerable  time  ago  ; 
I  cannot  speak  it  positively,  I  speak  doubtfvdiy, 
to  the  best  of  my  remembrance  it  was  so  :  i 
told  your  lordships  before. 

Seij.,Pefigs//^.  My  lords,  we  shall  not  trou- 
ble your  lordships  with  calling  any  more  wit- 
nesses on  this  Article,  when  it  appears  plainly, 
that  he  was  entrusted  to  adjust  the  prices,  and 
whether  they  were  given  to  him  or  my  lord  ia 
not  material.  As  to  this  Article,  and  the  Article 
relating  to  Mr.  Kynaston,  we  shall  leave  it  with 
this  observation  ;  he  is  pleased  to  say  in  his 
Answer,  as  to  the  few  presents  received  from 
Mr.  Kynaston  and  Mr.  Bennet,  that  he  the  said 
Earl  did  afterwards,  and  before  the  Impeach- 
ment,  deliver  the  same  into  the  Court -of  Chan* 
eery,  in  open  Court.  All  that  we  beg  leave  to 
put  yourtordsbipa  in  mind  of,  is,  that  from  your 
own  Journals  it  will  appear,  the  Impeachment 
was  brought  up  here  the  13th  of  February, 
1734.  When  my  lord  comes  to  shew  at  what 
time  he  paid  the  money,  we  apprehend  it  will 
be  top  days  atWr.  The  Hast  Article  relates  to 
Mr.  Francis  Elde. 

Mr.  Elde  called. 

Mr.  Lutwychci  My  lords,  wedesune  that  Mr« 
Side  may  ba  s won.    [Sworn  aeeoidingly.J 
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Mr.  Luttoyche*  My  lonb,  we  dtsire  Mr. 
£Me  may  be  asked  when  it  was  he  was  admit- 
ted a  Master  in  CbaDoery  ? 

Elde.  My  lords,  1  was  admitted  tbefirstday 
of  February  last  was  twel? emonth. 

Mr.  Lklwyche,  We  desire  be  may  be  asked, 
whether  be  applied  in  person  to  my  lord  Mac- 
clesfield to  be  admitted  into  ibis  office,  and  whe- 
'tber  it  was  ufiOD  death  or  resignation  ? 

Elde,  Upon  the  death  of  Mr.  William  Fel- 
lowes  some  of  my  friends  came  to  me,  and  put 
it  into  ray  head  that  this  office  might  be  a  pro- 
per office  tor  me,  and  I  took  some  time  to  con- 
sider of  it.  I  had  some  encourasement  at  the 
bar,  and  was  very  unwilling  to  quit  it,  but  after 
two  day'soonsideratio^n  I  went  to  my  lord  him- 
telf ;  1  told  his  lordship  an  office  was  fallen  by 
-the  death  of  Mr.  Fdlowes ;  if  his  lordship 
thought  me  a  proper  person  ;  and  I  should  be 
glad  to  ha?e  it.  1  was  come  to  wait  upon  him 
«bout  it.  His  lordship  said,  he  had  no  manner 
of  objection  to  me,  he  had  known  me  a  consi- 
derable lime,  and  he  beliered  I  should  make  a 
good  officer. 

Mr.  Lvtayehe,  What  further  discourse  was 
there? 

Elde.  My  lord  at  that  time  desired  me  fur- 
ther to  consider  of  it,  and  come  to  him  again  : 
and  so  I  did.  I  went  back  from  his  lordship, 
and  I  came  again  in  a  day  or  two,  I  believe  it 
was  the  second  after  I  came  hack  from  his  lord- 
ship, and  told  him  1  had  considered  of  it,  and 
desired  to  know  if  his  lordship  thought  fit  to 
admit  me ;  and  I  would  make  nim  a  present  of 
4  or  5,000/.  I  cannot  say  which  of  the  two  I 
said,  but  I  believe  it  was  5,000/. 

Mr.  Lultoyche,  What  answer  did  my  lord  re- 
turn, when  you  made  him  that  proposal  ? 

Elde.  My  lord  said.  Thee  and  1,  or  you  and  I, 
my  lord  was  pleased  to  treat  me  as  a  friend, 
must  not  make  bargains. 

Mr.  Lutwyche,  My  lords,  we  desire  he  may 
be  asked,  whether  my  lord  Macclesfield  said  in 
what  manner  he  would  treat  with  him,  whe- 
ther in  a  more  beneficial  manner  than  any  body 
^Ise  ?  ^ 

Elde.  My  lord  Macclesfield  did  say,  that  if 
I  was  desirous  of  having  the  office,  he  would 
treat  with  me  in  a  different  manner  than  he 
would  whh  any  man  living ;  those  were  the 
words  my  lord  used,  to  the  best  of  my  remem- 
k^nce. 

Seri.  Pengelly.  After  this  answer  of  my  lord 
MacciesfieUt,  that  they  must  not  make  bar- 
gains, what  further  application  did  he  make  f 

Elde:  I  made  no  further  application  at  all, 
but  spuke  to  Mr.  Cottingham^  meetmg  him  in 
Westminster-halt,  and  lold  him  1  had  been  at 
my  lord's,  and  my  lord  was  pleased  to  speak 
▼ery  kindly  to  me,  and  I  had  proposed  to  give 
bim  5,000/.  Mr.  Cottingham  answered,  Guineas 
are  handsomer. 

Mr.  Lutwyche,  We  desire  to  know  what 
be  paid,  and  in  what  manner,  and  in  what 
specie  ? 

Elde,  My  lords,  I  paid  my  lord, — I  cannot 
say  Ipsidit  hiiPibut  J  paid  6}0p0  gviitei^f 


^  Mr.  Lutwyche.  In  what  manner?  Who  did 
you  pay  it  to  f 

Bm,  Pengelly,  After  this  afrreement  with 
Mr.  Cottingbam  to  make  it  guineas,  as  h&ag 
handsomer:  we  desire  he  may  inform  your 
lordships  what  he  did  pursuant  to  this,  ud 
what  he  carried  with  him  P 

Elde.  Upon  this,  I  immediately  went  to  my 
lord's,  1  was  willing  to  get  into  the  office  n 
soon  as  I  could. '  1  did  carry  with  me  5,000 
gtjineas  in  gold  and  Bank  notes :  I  am  oot  cer- 
tain whether  there  was  3,000  guineas  in  gold  ^ 
two,  but  1  tliink  there  was  three,  and  the  rea- 
due  of  the  money  was  in  Bank  notes.  Tbii  I 
brought  to  my  lord's  house. 

Sot.  Fenfelly.  My  lords,  we  desire  he  may 
be  asked,  what  they  were  put  Into,  or  in  what 
they  were  carried  P 

Elde.  I  had  the  money  in  my  chambera.  I 
could  not  tell  how  to  convey  it :  it  was  a  greft 
burthen  and  weight ;  but  recollectii^  1  bad  a 
basket  in  my.  chamber,  I  put  the  guineas  inia 
the  basket,  and  the  notes  with  them ;  I  vestip 
a  chair  and  took  with  me  the  basket  in  my 
chair.  When  I  came  to  my  lord's  house  1  aaw 
Mr.  Cottinffham  there,  and  I  gave  biro  ths 
basket,  and  desired  him  to  carry  it  upto  my  Ion). 

B&i.  Pengelly.  Whatanswer  did  be  return? 

Elde.  I  saw  him  go  up  stairs  with  the  baa- 
ket,  and  wheu  he  came  down  he  intimated  ta 
me  that  he  had  delivered  it. 

Mr.  Lutwyche.  My  lords,  we  desire  be  may 
he  asked,  whether  he  acquainted  Mr.  Cotting- 
ham with,  what  was  in  the  basket P 

Elde.  I  did  not. 

Seg.  Pengelly.  After  Mr.  Cottingbam  came 
and  acquaintal  yon  he  had  delivered  the  baiket, 
how  long  afler  that  was  it  before  you  saw  mj 
lordP 

Elde.  I  did  not  see  my  lord  after  that  till  I 
was  sworn  in. 

Serj.  Pengelly.  How  long  was  that  afterf 

Elde.  1  cannot  be  positive;  but  it  waa  vitlh 
in  a  day,  either  the  same  day,  or  if  not,  it  waa 
the  next  day  after. 

Serj.  Pengelly.  I  desire  he  may  be  asked, 
wheu  Mr.  Cottingham  returned  down  stsir^ 
after  the  delivery  of  the  basket,  what  be  asidl^ 
him  about  the  time  of  bis  being  admitted  P  ^ 

Elde.  I  do  not  remember  he  said  any  tbiilg 
to  me  about  my  being  admitted :  I  took  that  Af 
granted. 

Serj.  Pengelly.  And  when  he  was  admitlrff 
whether  he  was  admitted  in  the  ckwet,  or  \^ 
what  room  ? 

Elde,  When  I  was  to  be  admitted,  IQ^ 
invited  me  to  dinner,  and  some  of  my  ^^'^'Jj 
with  me ;  and  he  was  pleased  to  Utat  me,  f» 
some  members  of  the  House  of  Commons,  in  I 
▼ery  handsome  manner :  I  wu  after  dioncf 
sworn  in  before  them. 

Sen.  Pengelly.  I  desire  to  ask,  whether  b4 
had  the  basket  again  P 

Elde.  Some  months  after  I  spake  to  nj 
lord's  gentleman,  and  desured  him,  if  heaiV 
such  a  basket,  that  he  would  give  it  ma  bMKJ 
aad  f0iv»e  tinoe  after  ht  did  90, 
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Scrrj.  Pengclfy.  Was  aoy  mooey  returned 
ID  it  ? — Eltie.  No,  my  lords,  there  was  not. 

Mr.  Lutwj/cke.  Tbere  is  one  thing  in  the 
Karl's  Aoswer,  that  he  retained  only  part  of 
tlie  present  so  made  him  by  Mr  £ide.  I  per- 
c&ye  the.|^otlemeD  of  the  other  side  do  not  ask 
any  questions  about  it  ?  if  they  do  not,  we  shall 
^oon. 

Sir  Wm.  Strickland,  I  desire  to  know  what 
Mr.  Cottingham,  did  say,  after  be  had  carried 
up  the  basket,  and  came  down  again  ? 

EUe,  To  the  best  of  mv  remembrance,  be 
jaid  nothing  to  me,  but  as  I  repeated  it  before, 
lie  intimated  io  me  that  he  had  delivered  it  to 
any  lord  Macclesfield.  I  cannot  say  as  to  any 
narticalar  discourse ;  but  I  uoderatood  that  be 
had  delivered  it. 

Serj.  Probyn.  My  lords,  if  tbey  hwe  done 
vith  Mr.  Elde,  I  would  beg  leave  to  ask  him 
one  f  uestion,  and  that  is  in  relation  to  whotthe 
impeached  Earl  said  in  Uis  Answer,  thai  he  r-e- 
tained  of  the  presest  sent  iiim  by  the  said  Mr. 
lEIde  no  more  than  the  sum  of  1,850/.  We 
desire  therefore  that  he  may  be  asked,  bow 
much  was  returned  to  him  of  the  5*000  guineas 
which  he  at  first  paid  ? — Elde,  8,400. 

Mr.  Wett,  When  was  tliat  returned  agfun  to 
bimP 

Eide.  In  November  last,  to  the  best  of  my 
remembrance. 

Mr.  Ottihw.  In  what  manner  was  that 
money  returned  to  him  P 

Serj.  Frobyn.  We  kave  not  yet  done  witk 
bim.  I  desire  to  know  when  you  went  out  of 
town,  and  when  you  returned ;  and  bow  long 
after  your  return  was  it  repaid  P 

Eide,  It  was  repaid  to  me,  to  the  best  of  my 
knowledge,  within  three,  four,  or  five  days  after 
my  return.  As  soon  as  1  came  from  the  coan- 
try,  the  Earl  took  notice  of  it,  and  said  that  he 
would  renay  me :  For  some  time  in  May  be- 
fore, or  tbeieaboutSy  tbe  noble  lord  bad  taken 
notice,  that  be  bad  received  this  present  from 
ne,  and  be  would  make  me  exceedingly  easy. 

Serj.  Probvn.  This  was  before  you  went  out 
of  town  ? — £lde.  Before  I  went  out  of  town. 

Seij.  Probyn.  When  did  yov  return  to  town  P 

Elde,  1  returned  tbe  a9ih,  SOth,  or  31st  of 
November. 

Ser|.  Probjfn.  Uow  aoon  after  you  came  to 
town  did  vnu  see  my  lord  P 

Elde,  Very  soon  after  1  came  to  town. 

Seg.  Pri^wn,  What  discourse  had  you  witb 
bim  about  it  r 

Mlde,  My  lord  told  me  he  would  return  me 
my 'money  again ;  he  did  not  say  all,  but  be 
waold  return  me  my  money ;  and  that  he  bad 
done  it  before,  had  it  been  convenient. 

8er|.  Proltyn,  Uow  soon  after  this  discount 
was  it  that  the  money  was  returned  ? 

Elde.  I  believe  two  or  three  days. 

Mr.  Otulow,  If  the  gentlemen  have  done,  I 
desire  be  may  be  ask^.  In  what  nuMinar  Ibis 
moaey  was  returned,  and  by  whom  P 

EiSe,  After  this  discourse,  my  lord  Parker 
weot  for  me,  my  Lord  Chancellor  was  then  al 
Wcstmiii8ter*baU|  and  told  ma  my  kitd  C1m«« 


cellor  bad  desired  bim  to  pay  to  tee  S,400/.aBd 
be  did  pay  it. 

Mr.  Zuiwyche,  My  lords,  if  I  understlind 
Mr.  Elde  right,  he  said  tbere  was  sometbiag 
mentioned  by  my  lord  of  this  kindness  befora 
be  went  into  tbe  country.  1  desire  be  may  be 
asked,  upon  what  occasion  he  was  goii^  into 
the  country  at  that  time  P 

Mr.  Onslow,  1  desire  that  be  may  first  an- 
svver  in  what  maaner,  by  whom,  and  wliere, 
this  money  was  repaid  to  him,  wbetber  -in 
money,  or  notes,  or  how  P 

Elde,  Tothebestof  my  remembradceitwas 
paid  in  this  manner  f  tbere  was  lv4eo^  in^Baak 
notes,  and  2,000/.  in  India  bonds. 

Mr.  Oni/ew.  Wbo  was  «biafwid%yP 

Elde,  By  my  lordftrker. 

Mr.  Omhw.  Wbetber  he  save  any  reoript 
for  tbe  money,  or  any  part  of  it,  aad  to  «4iit 
effect  P 

Elde,  When  my  k>rd  paid  me  Ibe  money, 
be  said  my  l<H^i  Maoelesfteld  bad  ordered  me 
to  be  paid  the  money ;  but  bis  iordrfiip  tool 
having  so  mneb  by  bim,  tlierefore  be  bad  or- 
dered him  to  make  it  up,  and  to  pay  me  8,000/. 
out  of  his,  own  money;  and  that  as  4,00(X.  of 
it  was  his  own  money,  be  desired  me  tof^ve% 
note  of  tbe  receipt  of  it. 

Serj.  Pen^elfy,  Wbetber  #88  that  aote,  a 
note  tor  repayment  of  the  money,  or  a  receipt  P 

Elde.  It  was  not  lor  repayment,  that  1  re« 
member ;  but  it  was  an  acknowletlgmtntdf  tbe 
receipt  of  tbe  money,  that  'J  bad  reosited  so 
much. 

Seij.  Pengellv,  Wbetber  It  4id  aOt  coB<ain  % 
further  acknowledgment  for  repayment  P 

Eldf.  Not  that  I  know  of. 

Serj.  Pengelly,  Was  it  said  upon  wboae  ac- 
count the  monev  was  paid  P — Elde.  Yes. 

Serj.  Pengelfy,  We  desire  be  may  be  asked. 
How  many  days  before  he  was  to  produce  tbe 
balance  of  bis  oasb  before  tbe  eomuassioneri 
that  he  received  this  money  P 

Elde,  I  cannot  say  how  long  belbre ;  it 
might  be  a  fortnight  or  three  weeks ;  I  cannot 
say  ;  it  was  not  long  before. 

Sen.  Pengelly,  Whether  it  was  Bot  neces- 
sary tor  him  to  aiake  ase  of  this  money^  in 
order  to  make  up  this  babtnce? 

Eide.  1  will  answer  that  question  as  weU  as 
I  can :  1  did  make  use  of  it  to  that  purpose,  aa 
having  it  by  me ;  but  1  was  not  so  poor  as  to 
be  put  to  a  necessity  of  so  doing  (  I  could  bav^ 
had  the  money  any  where  of  any  body  tfaat 
knew  me. 

Mr.  Lutwyehe,  My  birds,  I  desire  be  m^ 
be  asked,  Wbetber  be  can  remember  tbe  partt* 
Gttlar  time  to  a  dav,  wben  it  was  repaid  him  P 

Elde.  Upon  my  oalb,  1  caoAot  tell  tbe  par» 
tieular  time* 

Mr.  On$ltm.  Was  it  after  tbe  enquiry  wM 
directed  to  be  made  by  tbe  lords  of  tbe  council  f 

Eide,  Yes,  my  birds,  I  was  in  tbe  oatmtrf 
when  tbe  enquiry  waa  direeted  to  be  madc^  mm 
a  month  after. 

Mr.  iMimwhe^  I  mentioosd  a  qucstiea  bax 
fofoi.  Mc  Bda  «PM  aMntMui^  tbat  my  imi 


876] 


10  GEORGE  I. 


Tritd  of  the  Earl  ofMaccUtfidi, 


[876 


Macclesfield  had  said  to  bim  before  be  went 
out  of  town,  that  he  would  ooake  him  exceed- 
ing easy  :  1  desire  he  may  be  asked  where  he 
was  then  going,  and  upon  what  occasion  ? 

lEldt,  My  lords,  I  was  going  into  Stafford^ 
shire,  where  the  little  effects  I  have  in  the 
world  lie. 

Mr.  Lutmyche.  I  would  know  upon  what 
occasion  ? 

Elde.  I  ne? er  missed  going  into  the  country 
the  beginning  of  August,  for  these  ten  years 
past. 

Mr.  Lutwyche.  Whether  there  was  any  par- 
ticular occasion  for  his  going  down  into  the 
country  at  that  time  ? 

Elde.  If  your  lordships  are  of  opinion  thai 
this  is  a  (air  question,  I  will  as  fairivauswer  it. 
I  went  down  to  my  house,  to  look  into  what 
little  affairs  1  bad  there.  I  called  at  Slafibitl 
first,  and  there  declared  myself  a  gandidate  for 
the  election  that  was  to  ensue. 

Mr.  Lutwyche.  We  desire  he  may  be  asked, 
when  he  returned  ? 

Elde,  I  returned  about  the  19th  or  30th  of 
November. 

Mr.  Flummer.  Mr.  Elde  says,  when  my  lord 
Pftrker  paid  him,  he  had  a  note  irom  him,  ac- 
knowledging the  receipt  of  the  money :  I  de- 
Are  to  know,  Whether  that  note  was  taken  op 
ag^in,  and  when  ? 

Elde.  The  note  I  gave  my  lord  Parker  P 

Mr.  Pluntmer,  Yes. 

Elde.  My  lord  Parker  sent  for  me,  and  gaye 
me  the  note  again.  I  do  not  know  that  I  saw 
ray  lord  Macclesfield  till  after  I  had  seen  lord 
Parker,  and  he  had  giyen  me  up  the  note 
again. 

Mr.  Flummer.  I*  desire  he  may  be  asked. 
When  the  note  was  delivered  up  to  bim  ? 

Elde.  That  was  asked  before ;  I  cannot  tdl 
the  day. 

Mr.  Flummer,  It  was  nerer  Asked  here  be- 
fore :  The  question  I  ask  is,  When  the  note  was 
delivered  up  f 

Elde.  I  do  not  remember  the  day. 

Mr.  Flummer.  As  near  as  yon  can. 

Elde.  In  the  beginning  of  December. 

Mr.  Sandys.  I  b^  leave  to  ask  one  question : 
he  says  that  he  applied  this  money,  which  he 
received  of  my  lord  Parker,  towards  making 
good  the  balance  of  his  accompt ;  Whether  or 
BO,  he  did  not  first  refuse  to  swear  to  the  ba- 
fonce  of  that  account ;  and  what  was  the  oc- 
casion of  it  P 

Elde.  When  I  had  delivered  in  my  accompt, 
the  question  I  was  asked,  the  first  time,  was 
proposed  to  me,  not  by  any  of  the  judges  who 
were  appointed  to  inspect  our  accompts,  but  by 
sir  Nathaniel  Gould,  who  proposed  it  in  such  a 
manner  that  I  could  not  by  any  means  take  it. 
He  asked  me,  Whether  I  owed  any  thing? 
And  I  was  to  swear  I  owed  nothing :  I  told  him 
I  could  not  swear  any  such  thing.  I  had  some 
arguments  with  hun  about  the  absurdity  of 
such  an  oath,  and  said.  If  I  owe  a  million  of 
money  that  is  nothing  to  the  purpose :  there  is 
the  money  due  pu  the  balanceof  mj  aooompt ; 


I  deliver  it  to  you :  I  laid  the  money  upon  tht 
table,  and  insisted  upon  leaving  it  wuh  them. 

Mr.  Sandys,  Whether  that  note  was  d^. 
Tered  to  him  after  he  refused  to  take  the  oath? 

Elde.  It  was. 

Mr.  Sandys,  Whether  that  note  was  not 
the  occasion  of  his  refusing  to  take  the  oath  ? 

Elde.  I  cannot  say  but  it  was  an  ingredient 
in  it. 

Sir  George  Oxenden.  I  would  be  glad  ti 
kndw  where  this  note  is  P 

Elde.  When  my  lord  Parker  delivered  it  Is 
me,  I  lapt  it  up,  and  pot  it  in  my  pocket :  mr 
lord  asked  me  why  I  did  so?  I  answcved,  I 
would  keep  it  as  a  memorandum  of  my  Lod 
Chancellor's  favour  to  me  ;  but  when  i  cu|» 
home,  considering  that  it  would  be  of  no  ser- 
vice, and  that  it  might  be  hazardous  to  ke^  it 
by  me,  I  tore  it. 

Dr.  Sayer.  I  desuv  he  may  be  asked,  Wbe* 
ther  he  did  not  look  upon  himself  entirely  dis- 
charged firom  any  demand  on  account  of  that 
money,  or  did  think  himself  bound  to  an- 
swer It. 

Elde.  I  do  not  think  myedf  bound  to  as- 
swerit. 

Dr.-  Sayer,  Whether  he  apprehends  h  to  be  a 
firee  and  perfect  gift  ? — Elde.  I  do,  my  lords. 

[Mr.  Cottingham  called  again.] 

6eij.  Fengelly.  My  lords,  we  left  the  basket 
in  the  hands  of  Mr.  Cottingham ;  therefore  it 
b  necessary  that  Mr.  Cottingham  inform  yoor 
lordships  what  became  of  it  afterwards;  what 
he  did  with  the  basket  after  he  had  it  fion 
Mr.  Elde  P 

Cottingham.  My  lords,  I  carried  it  op  ta 
my  lord*  and  set  it  oown  in  his  study. 

Serj.  Fengelly.  What  did  you  say  to  mj 
lord? 

Cottingham.  Nothing.  Mr.  Elde  ordered  ms 
to  carry  up  the  basket ;  I  carried  it  up,  and 
there  I  set  it  down :  I  never  saw  it  afterwards. 

Serj.  Fengelly.  Whether  do  you  remember 
what  answer  my  lord  Macclesfield  made  at 
that  time? 

Cottingham.  None  that  I  remember. 

Serj.  Fengelly,  Whether  did  he  open  the 
basket? 

Cottingham.  No ;  the  basket  wss  covered 
up,  and  I  set  it  down  in  my  lord's  closet 

Serj.  Fengelly.  Whether,  after  that  time,  he 
appointed  any  tiuie  for  Mr.  Elde  to  be  ad' 
mitted  ?  ^  .  . 

Cottingham.  I  think  he  was  admitted  thai 
verv  same  da  v. 

Serj.  Fengelly.  I  desire  this  witness  may  be 
asked,  whether  he  received  any  thing  irom  m* 
Elde,  besides  what  was  in  the  basket  f 

Cottingham.  Not  a  farthing,  except  my  f€«  • 
nor  no  more  of  any  of  the  Masters  than  my 
usual  fees 

Serj.  P^6jni.  We  desire  Mr.  Cottingbam 
may  be  asked,  whether  at  this  time,  wheoinr. 
Elde  desired  to  be  admitted  into  th»  <^^' 
there  was  any  other  perMD  who  deslreB  »» » 
made  miy  oder  for  it  r 
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Cottingham.  Mr.  Lacas,  a  gentleman  of  the 
Temple,  was  rectimmended  to  the  Earl  bv  Mr. 
Balstrode,  who  is  since  dead.  He  had  been 
finrmerly  a  comroissioner  of  the  Excise  ;  his 
Bame  was  W hillock  Bulstrode.  Mr.  Lucas  did 
tell  me  upon  that  occasion,  if  the  Earl  would 
admit  biin,  he  would  gi?e  him  6,000/.  for  the 
office.  1  took  a  iqemorandoip  of  it  at  that 
time,  and  I  had  it  in  my  hands  four  or  five 
slays  ago. 

Serj.  Probyn,  When  Mr.  Lacas  told  yoa 
this,  whether  did  you  inform  the  then  Lord 
CbaocelkNT  of  it  ? 

Caitingham.  Yes,  T  am  sure  I  did  ;  and  the 
answer  he  made  me  was.  That  Mr.  Elde  was 
of  a  family  which  were  his  particular  friends 
and  acquainti|nce,  for  whom  he  had  a  great 
friendsdip  and  ? aloe,  and  that  he  should  hare 
it  1,000/.  cheaper,  or  lesser  than  any  body 
alse. 

Mr.  Stranse.  I  desire  he  may  be  asked, 
whether,  bek>re  Mr.  Elde  was  admitted,  he 
did  not  acquaint  the  noble  lord,  that  this  Mr. 
Lucas  would  give  0,000/.  ? 

Cottingham,  Yes,  I  did. 

Serj.  Pengelly.  I  desire  to  know  whether  I 
vnderstand  Mr.  Cottingham  right?  He  says, 
that  my  lord  would  let  Mr.  Elde  have  it  cheaper 
than  any  body  else:  Whether  he  understood 
by  that,  that  my  lord  expected  somebody  else 
would  ^ive  him  more  ? 

Caiitngham.  My  lord  said  he  would  let  Mr. 
Elde  have  it  upon  the  score  of  particular  friend- 
tfaip  and  acquaintance. 

Seij.  P^itgelfy,  If  1  heard  him  right,  I  sub- 
mit it  to  your  lordships,  whether  he  did  not 
say  that  Mr.  Elde  should  have  it  1,000/. 
cheaner  than  any  other  person  ?  I  ask,  whe- 
ther he  did  not  understand  my  lord  Maccles- 
field would  have  1,000/.  more  from  any  other 
person? 

£.  of  Macclesfield,  My  lords,  I  hope  I  am 
not  to  be  charged  with  the  imaginations  of  this 
^pentleman ;  he  is  asked  aboot  his  apprehension 
€f  my  intention  in  a  case  that  did  not  happen. 
I  desire  he  may  be  asked,  If  he  knew  what 
character  Mr.  Elde  had  ? 

CUHngham.  A  very  good  one. 

£.  of  Macclesfield,  \  desire  it  may  be  asked, 
whether  be  did  not  know  that  I  had  a  great 
Ofnoion  of  Mr.  Elde's  ability  and  integrity  ? 

Cottingham.  He  was  one  your  lordship  bad 
m  p'eat  opinion  of,  and  that  he  was  very  deserv- 
ing. I  never  heard  your  lordship  express  a 
b^ter  opinion  of  any  man  than  of  Mr.  Elde. 

Serj.  Pengelly.  ne  have  done  with  this  Ar- 
ticle s  the  next  Article  is  the  Eighth.  We 
desire  Mr.  Thurston  may  be  sworn. 

Mr.  Mark  Thurston  sworn. 
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Serj.  Pengelly,  My  lords,  we  desire  that  Mr. 
Thurston  niay  give  your  lordships  an  account, 
when  he  was  admitted  into  one  of  the  offices 
of  the  Masters  in  Chancerr,  and  upon  whose 

Tkursiott.  My  lords,  I  was  admitted  into 
this  office  upon  the  death  of  Mr.  Borret,  and 


the  day  of  my  admission  was  the  5th  of  August 
last. 

8erj.  J^ngelltf,  I  desire  he  may  be  asked. 
Whether,  before  his  admission,  he  had  made 
any  application  either  to  my  lord  Macclesfield 
or  his  secretary,'  or  any  person  concerned  for 
him? 

Thurtton,  My  lords,  before  my  admission,  I 
did  make  some  application  to  my  Lord  Chan- 
cellor's secretary,  Mr.  Coitingham;  and  at 
that  time  I  made  a  proposal  of  making  a  pre-  • 
sent  of  5,000  guineas  to  be  admitted  into  the 
office.  Mr.  Cottingham  aitked  me  several 
questions  about  my  circumstances,  and  whatt 
persons  I  coilld  name  that  would  recommend, 
me  to  his  lordship;'  to  which  I  gave  the 
proper  answers,  and  mentioned  several  gen- 
tlemen he  knew.  After  that,  I  having  the  ho- 
nour of  beinff  acquainted  with  my  lord  com- 
missMuer  Gilbert,  before  I  took  any  other  steps, 
I  waited  on  his  lordship,  and  acquainted  him; 
with  my  resolution,  and  begged  the  favour  of 
him,  that  he  would  take  the  trouble  to  recom* 
mend  me  to  my  Lord  Chancellor,  as  his  friend, 
and  a  fit  person  for  the  office.  His  lordship, 
did  take  that  trouble,  and  waited  upon  my  lord 
at  Westminster,  who  was  then  sitting  u|ion  tha 
bench ;  and  after  notice  was  sent  him  of  that 
gentleman's  being  in  the  little  room  behind,  hia 
lordship  came  off  tha  bench  ;  md  some  time 
being  spent  in  conrersation  between  them,  I 
was  called  in,  and  kindly  recommended  by  that 
honomable  person ;  and  my  lord  Macclesfield 
seemed  to  approve  of  me  upon  his  recommen- 
dation. But  I  should  acquaint  your  lordships, 
that  as  to  that  part  of  the  transaction  with  Mr. 
Cottingham,  he  said  that  he  would  report  those 
things  to  my  lord  MacclesfiekJ,  of  my  oharader 
and  person,  thoogh  he  never  reported  anything 
back  to  me  again  upon  it :  hot  I  took  tne  next 
ensuing  steps,  by  the  intervention  of  the  ho* 
nourable  gentleman,  my  lord  commissioner 
Gilbert. 

Sir  Wm.  Strickland.  Whether  he  did  not  im- 
derstand  that  my  lord  Macclesfield  agreed  to 
his  proposals? — Thurston.   Yes. 

Sir  Wm,  Strickland.  After  this  transaotion 
w4th  Mr.  Cottingham,  what  further  appUcatioa 
was  made  ?  And  why  he  was  not  immediately 
admitted  at  that  time  ? 

Thurgton.  It  was  not  expected  by  me  to  be 
immediately  admitted  at  tnattime:  because 
my  Lord  €?nancelk>r  did  not  absolutely  deter- 
mine me  to  he  the  person ;  but  said  he  had  so 
good  a  character  of  me,  that  he  believed  I 
should  be  the  man. 

Sir  Wm.  Strickland,  Whether  Mr.  Thurston, 
being  uneasy  aboot  the  delaying  of  admitting 
him,  did  apply  to  any  other  person  after- 
wards? 

jp^rs^on.  After  my  being  introduced  to  my 
Lord  Chancellor,  there  was  some  time  for  my 
lord's  consideration.  Near  a  week  after,  a 
message  was  sent  me  by  Mr.  Cottingham,  that 
my  lord  would  be  ready  to  admit  me  such  a 
day.  Before  the  day  came  I  bad  a  message 
contradicting  it,  upon  my  Lord  CbanotUtPa 
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Mug  etM^fttffod  to  atlend  thecoooeil  on' that- 
day .  AfW  thait,  I  expected  the  appoiotmeot  of 
aaethcf  day  for  that  purpoae ;  aiid  in  4he  mean 
time  tbia  affair  had  ^t  into  the  poblic  news- 
papere  aa  every  thioff  dees,  and  I  waa  named 
h^  every  body  to  be  uiepenKMi  fixed  upon  ;  and 
people  resorted  to  me  to  transact  the  business 
of,  the  office,  which  I  could  not  do  without 
being  duly  admitted,  Aad  shortly  after  that 
tfane,  there  waa  a  report  sprelid,  that  roy  Lord 
Ghaocelior  had  designed  to  make  a  present  of- 
the  piaoelo  somegenilemaaiii  the  country, 
whicn  gave  me  an  oneasioessi  and  put  roe 
opea  an  «xpcdientf  that  since  I  could  not  liave 
ready  aooeaa  to  so  great  a  person  as  his  lord- 
•hip,  I  went  to  Kenshigton  one  morning  to 
wait  open  the  countess  of  Afaeelesfidd ;  and 
upon  sendiiig  up  my^  name,  and  thai  I  desired 
to  speak  with  her,  in  a  ahoit  time  I  had  tbe^ 
hMiottr  of  seeing  her,  and  acquainted  her  that 
I  sras  Uva  person  thai  my  lord  had  promised 
tke  office  to»  and  that  I-  could  not  proceed 
thereio  witbovt  being  a  worn ;  therefore  I  de- 
■iied  her  ladvship  to  intercede  with  my  lord, 
tbat  i  might  be  apeedily  sworn  in.  Her  lady- 
ship SMd,  She  ne? er  end  meddte  in  any  affitirs 
of  a  Dublic  nature.  I  nsed  se? eral  areiiments 
Wkh<ner,  aathat  the  thing  was  now  public  and 
4B|Kint,  that  it  VMgbt  be  a  great  disappointment 
to  me,  and  might  aifeet  my  charaeier,  if  my 
kird  did  notthink  fit  to  admit  me^  I  laid  a  good 
deal  4>f  stress  upon  these  arguments ;  and  I  ac- 
oiiainted  her  ladyship  that  1  did  not  expect  or 
oesiie  to  come  iu  without  tliedoe  present  that 
ia  ^Iwmys  esteemed  the  perquisite  of  the  great 
seal.  Tfaeo  I  repeated  those  other  arguments 
again,  that  my  character  might  be  affected  by 
these  •disappointments ;  whereby  her  ladyship 
was  prevailed  upon  to  premise  she  would  write 
a/letier  and  acquaint  my  Lord  CbanceHor  with 
it.  Before  I  went  -awav  from-  the  room  where 
I .  had  the*  honour  to  be  with  the  lady,  I  did 
leave  upon  the  table  Bank  notes  to  the  value  of 

Ser^.- PengeAhr.  How  were  they  directed  ? 

Thurtton,  I  directed  them  to  the  countess  of 
MbsclesfteM. 

Serf.  Fengeiig.  I  desire* he  may  be  asked^ 
Qpwsooo  after  this  he  wasadmitted  P 

Thurtton,  I  believe  it  was  within  two  or 
thMft'days  aftsr,  at  farthest,  that  I  waa  ad- 
mittedand  sworn  into  this  oflfice* 

Ser|«  Fengelly.  We  desire  he  may  give  your 
lotdships  an  account  who  waa  his  predecessor  T 

Thuftloti.  Mr.  Berret,  as  I  acquainted  your 
lordships  before. 

Seq.  Fm^tUy.  We  desive-he  may  acquaint 
y«ar  hicdahipa  of  the  state  of  the  office^  as  it 
cacM  Into  his  hands.  What  was  the  deficiency 
of  the  office,  due  to  the  suitors  of  the  Court,  not 
answered  iiy  the  eOsctsof  filrv  Borret^  when  it 
ca^ne  inteyoorhandef 

'TkusP9tofw1h9X\%  a  questkm  I  can't  possibly 
answer,'  besause  l  never  had  those  aceompts 
under  my  ^inspeotion;   and  1  don't -find  the 
geaMtBMn.;tbaii  bairer  uan^  give  an  aeoounl- 
efcit,:. 


Seij.  Fengelhf,  I  do  not  ask  to  a  particular 
sum ;  but  whemer  there  was  a  deficiency,  any 
deficiency,  and  about  what  sum  P 

I%urtton.  I  do  not  know  any  thing  at  ill 
about  the  matter ;  I  might  as  well  guess  what 
a  gentleman  is  worth  that  I  know  nothing  of. 

8erj.  Pengeliy,  Whether  there  were  effedf 
sufficient  to  answer  all  the  suitors'  demands? 

Thurtton.  i  cannot  tell ;  because  there  wu' 
not  any  particular  or  exact  accompt  of  it,  tbtf 
U  come  to  my  knowledge. 

Seij.  Pengeliy,  Whether  the  suitors  bare 
been  paid  the  money  left,  or  deposited  by  thrai* 
in  the  hands  of  Mr^  Borret  ? 

E.  of  Macclesfield,  My  lords,  if  there  be 
any  order,  of  the  Court  for  their  being  paid,  it 
will  appear,  and  they  may  produce  these  orden 
to  your  lordships  :  How  can  they  pay  without 
any  order  P 

Seij.  Fengelly,  I  do  not  speak  of  orders,  I 
only  ask,  Whethef  he  knows  thai  thesuiton 
have  been  paid  P 

Thunton,  It  is  impossible  for  ne  to  hare 
any  knowledge  of  it,  for  the  reasons  I  gave  yon 
before ;  having  had  no  inspection  of  those  ac- 
counts. 

Mr.  iMtwyc^e,  I  desire  be  may  be  asked, 
Whether  any  efiects,  or  money,  or  cash,  aod 
to  what  value,  have  been  transferred  to  faim,  as 
the  efiects  of  Mr.  Borret  P 

Thunton,    About  4,200/. 

Mr.  Likiwyche.  WhetbH*  he  knows  what  ths 
cash  was  time  was  in  Mr.  Borret's  hands  P 

Thurston.  No,  my  lords,  I  do  not  know. 

Serj.  Fengelly,  I  desire  he  may  be  asked, 
whether  lie  has  been  applied  to  by  any  of  the 
suitors  of  the  Court,  upon  the  account  of  money 
deposited  in  Mr.  Borret's  hands  P 

Thureton.  1  cannot  say  nobody  has  applied 
to  me  lor  money  due  in  Mr.  Borret^  office; 
several  suitors,  or  their  representatives,  have 
been  enquiring  after  such  things,  who  have 
been  satisfied  with  having  such  an  answer  ai 
the  present  circumstances  would  fumisb. 
There  were  some  sums  of  money,  heUxn  this 
broke  out,  paid  to  suitors,  that  was  interest 
money;  and  who  were  represented  to  roe  ai ' 
[leople  in  necessity,  to  the  amount  of  S  or 
400/.  When  this  broke  out,  I  then  desisted 
payment,  upon  the  advice  of  a  great  friend. 

Mr.  Lutwyche,  I  desire  he  woold  exphjo 
himself,  what  he  means  by  saying,  before  this 
broke  out? 

Thurston,  What  I  mean  was,  the  enquiry 
made  into  the  Masters'  aceompts,  by  his  mt* 
jestv's  direction  in  council.  . 

A1  r.  Luitoycke,  The  sura  of  money  he  paid ; 
I  desire  he  may  be  asked,  who  hereceived  that 
sum  from  P 

Thurston.  I  received  it  from  Mr.  Godfrey, 
the  Master  in  Chancery.  , . 

Mt.  Luttspyehe.  I  desire  he  maybesskedi 
whether  he  knew  of  any  administration  taken 
out  td  Mr.  Borret,  aod  at  what  timeP  ., 

Thurston,  I  believe  Mr.  Godfrey  and  Mr* 
Bennet  were  deaired  to  Uke  thsttrottble  upon 
them,  Uy  k>ok  into  Mr.  Borret's  afiaicr  by  the 
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LoH  GhalicelkMr,  which  they  prooreded  aod 
took  some  steps  in,  tili  they  were  discouraged 
from  it  bv  the  enquiry  that  was  set  on  foot 
They  tell  me  now,  that  admimstration  is 
granted  to  Mr.  Paxton. 

Serj.  p€»gelly,  I  desire  be  may  inform  your 
lordships,  since  he  {laid  the  intecesti  why  he 
Ad  not  pay  the  principal  P 

£.  of  Mdccletfield,  I  believe  it  would  save 

iour  lordships'  time,  if  Mr.  Serjeant  would  ask 
is  questions  in  soeh  a  manner,  as  not  to  imply 
something  which  was  not  admitted,  or  said  by 
the  witness.  The  question  supposes  a  prin- 
cipal sum  demanded ;  the  proper  one^oa  is, 
first  to  ask  if  any  principal  sum  was  demanded ; 
«n«l  whether  it  was,  or  was  not  paid  P 

Seij.  Pengelly,  I  apprehend  that  Mr.  Thur- 
ston says,  that  creditors  came  to  him,  suitors 
of  the  Court,  and  be  could  not  pay  any  more 
than  the  interest ;  therefore  1  apprehend  they 
isame  to  him  for  the  money  lodged  in  the  hands 
of  Mr.  Borret.  Therefore  I  desire  he  may  be 
asked,  whether  any  of  those  persons  that  de- 
nuuided  their  money  were  paid  ? 

E.  of  MuccletficuU  I  desire  he  may  be  asked, 
whether  any  demanded  the  principal  sum ;  and 
by  what  order  ? 

8eij.  Pengelly,  I  desire  to  ask  my  own  ques* 
tiens;  1  apprehend  1  am  not  to  be  directed  in 
the  asking  my  questions  by  the  lord  im- 
peaobed.  1  desire  to  ask  what  suitors  applied, 
smd  what  sums  they  demanded  ? 

ThMrtton,  The  names  of  the  suitors  I  canU 
veoollect,  I  believe  it  is  not  necessary  to  trouble 
your  lordships  with  them.  The  sums  de* 
■sanded  were  only  interest  money.  The  prin- 
cipal sum  for  which  I  paid  the  interest,  to  the 
best  of  my  remembrance,  was  700/.  There 
eras#no  demand  made  of  principal  money  to  be 

Cid.  But  there  might  be  enquiries  made,  1 
liefe,  by  a  noble  peer  of  this  House,  which  I 
was  so  very  unfortunate,  that  I  could  not  in- 
Ibrm  his  lordship  of  the  state  of  what  he  en- 
fuired  after. 

Mr.  Plummer,  Mr.  Thurston  says,  he  de- 
sisted from  paying  any  further  sums  upon  very 
good  advice;  I  desire  to  know  why,  or  by 
whose  advice,  he  desisted  paying  ? 

Thurston.  It  was  upon  a  prudential  reason  I 
dkl  desist;  because  when  a  public  enquiry  was 
set  on  foot,  I  did  not  know  bow  far  I  might  be 
sffected,  in  being  made  answerable  myselt  for  it. 

BIr.  Plummer,  Whether  he  had  aoj  sus- 
mcion  that  there  was  a  deficiency  in  Mr. 
Borret's  office? 

Thurttim,  There  was  a  suspicion  that  there 
ivaa  not  competent  money  to  satisfy  all  the 
suitors'  demands. 

Mr.  iMtioycke,  I  desire  he  may  be  asked, 
whether  there  was  not  an  order  for  transferring 
the  effects  in  Mr.  Borret's  hands  to  him  ? 

ThuTiton.  Upon  the  admission  of  every 
Jf  aster,  there  is  an  order  of  course  signed  by 
the  Lord  Chancellor,  to  transfer  the  ^ects  to 
the  successor. 

Mr.  Lutwyeke,  I  ask  ifany  such  order  came 
m  him  f-^lTtunton-  Tb^re  did.  my  loxds , 

VQL.  JYU 


Mr.  Lattryche.  Was  there  any  transfer  of 
the  effects  according  to  that  order  ? 

Thuritoii*  No,  there  was  not  a  oomplets 
transfer. 

Mr.  Lutwyche.  Why  was  it  not,  as  usual  iu 
the  case  of  other  Masters,  that  either  are  ra^ 
moved,  and  are  able  to  transfer ;  or  in.  case^ 
upon  death,  where  their  representatives  ars 
able  to  do  it? 

Thurttan,  The  reason  it  was  not  done,  % 
conceive,  was,  because  it  was  impracticable^ 
there  being  no  representative  of  my  predecessor^ 
no  administratioB  bemg  taken  out. 

Serj.  PengeUy,  I  desire  he  may  inform  your 
lordships,  whether  he  was  not  applied  to,  by  s 
noble  peer  of  this  House,  concerning  some  ef- 
fects deposited  in  the  hands  of  Mr.  Borret,  and 
what  account  he  then  gave  him  of  the  stale 
and  situation  of  the  ofliMse? 

£.  of  Macclesfield.  I  am  really  very  sorr^ 
to  trouble  your  lor^sbios  so  often.  What  is  it 
to  me  what  this  gentleman  said  ?  He  is  now 
upon  his  oath,  ano  to  give  to  your  lordships  aft 
account  what  he  knows ;  But  to  ask  him  what 
he  said  at  such  a  time,  to  aflbct  me,  1  bopethef 
will  not  insist  upon  it* 

Seg.  Pengelijf.  When  he  has  dedarsd  what 
he  said,  then  there  will  be  another  questioi^ 
whether  that  was  true  in  fact  ?  And  that  ques« 
tion  will  then  affect  the  impeached  lord. 

£.  ot  Micclesfield.  If  Mr.  Serjeant  will  ask  u 
proper  question  first,  he  may ;  but  he  shouki 
not  ask  an  improper  thing,  lieoiuse  he  will  ask 
a  profier  question  afterwms. 

Serj.  Pengeliy^  We  apprehend  it  is  proper 
evidence  to  be  given,  that  oe  gave  such  an  ac-, 
count  of  the  office,  in  answer  to  the  noUe  lord  t 
Therefore  I  desire  to  know  what  account  hs 
gave  to  that  noble  lord  ? 

£.  of  Macclesfield,  My  k>nla«  I  humbly  op* 
pose  that  question,  and  oesire  your  lordships* 
judgment  whether  he  is  to  ask  what  this  person 
said? 

Mr.  Lutwyche,  I  believe  the  same  end  may  ^ 
be  obtained  by  asking  a  question  without  diA 
pute,  and  to  whu;h  there  can  be  no  ol^ection  $ 
that  is,  whether  or  no  he  had  any  reasons  to 
think  that  there  was  a  deficiency  in  the  office^ 
and  what  those  reasons  were  ? 

Mr.  Strange,  My  lords,  we  be^  leave  to  op- 
pose that  question :  What  his  private  opioioa 
may  be,  is  no  evklenoe ;  he  and  another  may 
think  variously  of  the  safie  matter.  They  ars 
to  ask  him  as  to  fact,  and  not  to  his  opinion. 

Mr.  Plummer.  1  have  not  had  the  happiness 
to  be  bred  a  lawyer,  aW  therefore  may  be  mis- 
taken as  to  legal  evidellDe ;  but  surely,  whea 
your  lordships  are  examining  a  person  to  ths 
deficiency  ol  \u$  own  office,  none  can  give  a 
better  account  than  himself.  I  desire  he  would 
answer  what  he  knows,  whetlier  he  had  tlio 
complete  mcney  of  Mr.  Borret's  transferred  to 
him? 

Thurston.  The  complete  money  of  theoffico 
hath  not  been  transferred  to  me,  and  for  ths 
reasons  I  have  mentioned  to  your  lordships^ 
for  want  of  as  admiaiatratisu* 
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bmf  etM^fttffod  to  attend  thecomieil  oii'thet 
day.  Afler  tbaft,  1  expected  tbe  appoiotmentof 
methcf  day  for  that  purpooe ;  aiid  in  ike  mean 
time  tbia  affair  bad  ^t  into  the  public  newv- 
papera  aa  every  tbioff  dees,  and  I  waa  named 
Uf  every  body  to  be  uiepenKMi  fixed  upon  ;  and 
people  resorted  to  me  to  transact  tbe  basinesa 
of.  the  office,  which  I  could  not  do  without 
beiBg  duly  admitted.  And  shortly  after  that 
time,  there  waa  a  report  sprelid,  that  my  Lord 
Gbaoeellor  had  designed  to  make  a  present  of" 
tbeplaoeto  somegeotlemaa-ia  the  country, 
whicli  gave  me  an  mMasioeaB^  and  put  me 
opea  an  expedient,  that  since  I  could  not  have 
ready  aooeas  to  so  great  a  peraon  as  his  lord- 
•hip,  I  went  to  Keosington  one  morning  to 
wait  open  the  coonteas  of  Afaeelesiield  ;  and 
upon  seodiAg  up  my  naose,  and  thai  I  desired 
to  apeak  with  her,  in  a  ahoit  time  I  had  the- 
hwKNir  of  seeing  her,  and  aequainted  her  that 
I  iwas  the  pecson  that  my  lord  bad  promised 
the  office  to,  and  that  I-  oouM  not  proceed 
thereio  without  heiog  a  worn ;  therefore  I  de- 
•iied  her  ladvahip  to  intercede  with  my  lord, 
that  i  might  be  apaedily  sworn  in.  Her  lady- 
abip  SMd,  S|ie  oe? er  end  meddte  in  any  affiiirs 
oC  a  piiUic  nature.  I  used  sereral  ar^ments 
ymth  ner,  as<  that  the  thing  was  now  public  and 
.iB|irMit,  that  it  might  bo  a  great  disappointment 
to  me,  and  might  aifeet  my  oharaeter,  if  my 
lord  did  notthinfc  fit  to  admit  me^  I  laid  a  good 
deal  iOf  stress  upon  these  ai^uments ;  and  1  ac- 
oiiainted  her  ladyship  that  1  did  not  expect  or 
deaiie  to  com*  iu  without  tiie  due  preaeot  that 
ta  ^wmys  esteemed  the  perquisite  of  the  great 
seal.  Then  1  repeated  those  other  arguments 
a^ain,  diat  my  character  might  beafibcted  by 
these •diaappeintments ;  whereby  her  ladyship 
waa  prevailed  upon  to  premise  she  would  write 
a/letler  and  acquaint  my  Lord  CbanceHor  with 
it.  Before  1  went  awav  from  tbe  room  where 
I .  had  the*  honoiir  to  be  with  the  lady,  I  did 
leave  upon  the  table  Bank  notes  to  tbe  value  of 
5,U90i. 

8er^.  PengMf.  How  were  they  directed  ? 

Thurston.  1  directed  them  to  the  countess  of 
IMbsclesfteld. 

Serf«  Fengdhf,  I  desire -he  may  be  asked, 
Hpw4M)oa  anev  this  he  was  admitted  P 

Thurtton,  I  believe  it  was  within  two  or 
thvee  -days  aftsr,  at  farthest,  that  I  was>  ad  - 
miltedand  sworn  into  this  oflfice. 

Ser}«  FengeUy.  We  desire  be  may  give  your 
lotdships  an  account  who  waa  his  predecessor  ? 

ThurHmu  Mr.  Bercet)  as  I  acquainted  your 
lordships  befi>re. 

SsQi  Pen^tUy.  We  desiva^he  may  acquHnt 
ye»r  locdshipa  of  tbe  state  of  the  o^&ee,  as  it 
came  into  his  hands.  What  was  the  deficiency 
of  the  office,  due  to  the  suitors  of  tbe  Court,  not 
answered  Jiy  the  eOscta^f  filrv  Borret^  when  it 
ca^iie  into- your  bands-f 

ThMt!9ton^  Thhih  a  question' I  can't  possibly 
answer^-  beeauae  l  never  had  those  aceompts 
under  my  inspeotion;  and  1  don't -find  the 
genplamenMtbai  haver  «an"  gW*  an  aeoonnl 


Seij.  Pengelh,  I  do  not  ask  to  a  pirticQiar 
aum ;  but  whemer  there  was  a  deficiency,  aoy 
deficiency,  and  about  what  sum  P 

I%urtton»  I  do  not  know  any  thing  at  lit 
about  the  matter ;  1  might  as  well  goesi  what 
a  gentleman  is  worth  that  I  know  nothing  of. 

8e^.  Pengeliy.  Whether  there  were  efiedi 
sufficient  to  answer  all  tbe  auitors'  demaodt? 

Thunton,  i  cannot  tell ;  because  there  wu- 
not  any  particular  or  exact  accompt  of  it,  thit' 
is  come  to  my  knowledge. 

Serj.  Pengeliy,  Whether  the  suitors  btfv 
been  paid  tbe  money  left,  or  deposited  by  them 
in  the  bands  of  Mr^  Borret  ? 

E.  of  Macclesfield,  My  lords,  if  there  be 
any  order,  of  the  Court  for  their  being  paid,  it 
will  appear,  and  they  may  produce  these  orden 
to  your  lordships  :  How  can  they  pay  withost 
any  order  P 

Set).  Pengeliy,  I  do  not  speak  of  ordets,  I 
only  ask.  Whether  he  knows  that  thesuitsn 
have  been  paid  P 

nursUm.  It  is  impossible  for  me  to  hare 
any  knowledge  of  it,  for  the  reasons  I  gave  yoa 
before ;  having  had  no  inspection  of  those  ac* 
counts. 

Mr.  tMtwyche,  I  desire  be  may  be  asked, 
Whether  any  effects,  or  money,  or  cash,  aad 
to  what  value,  have  been  traasferred  to  him,  ai 
tbe  effects  of  Mr.  Borret  P 

Thurston.    About  4,200/. 

Mr.  Lutwyche.  Wbetbfr  he  knows  what  the 
cash  was  tliac  was  in  Mr.  Borret's  hands  f 

Thurston,  No,  my  lonis,  I  do  not  know. 

Serj.  Pengeliy,  I  desire  he  may  be  asked, 
whether  he  has  been  applied  to  by  any  of  tbe 
suitors  of  tbe  Court,  upon  tbe  account  of  money 
deposited  in  Mr.  Borret's  hands  P 

Thurston,  1  cannot  say  nobody  hss  appGed 
to  me  for  money  due  in  Mr.  Borret's  office; 
several  suitors,  or  their  representatives,  have 
been  enquiring  after  such  thioc^s,  who  bare 
been  satisfied  with  having  such  an  aii6w<^  f* 
the  present  circumslauces  would  furoisb. 
There  were  some  sums  of  money,  lieforc  ln» 
broke  out,  paid  to  suitors,  that  wss  interest 
money ;  and  who  were  represented  to  roe  a« 
|)eople  in  necessity,  to  the  amount  of  3  <>r 
400/.  When  this  broke  €Mit,  I  then  d^si« 
payment,  upon  the  advice  of  a  great  frieod. 

Mr.  Lutwyche,  I  desire  he  wooW  expWB 
himself,  what  he  means  by  saying,  before  thtt 
broke  out? 

Thurston.  What  I  mean  was,  the  enquiry 
made  into  the  Masters'  aceompts,  by  his  id** 
jest V 's  d ireetion  i n  counci I .  ;. / 

Air.  Lutwyckci  Tbe  sum  of  money  b^"!; ' 
I  desire  he  may  be  asked,  whobereceivedtnw 

sum  from  ?      *  ^  jr  * 

Thurston,    I  received  it  from  Mr.  Godfrey, 

tbe  Master  in  Chancery.  ,  • 

Mt.  Lutwyche.   I  desire  he  maybeasW 

whether  he  knew  of  any  administration  ta»» 

out  to  Mr.  Borret,  and  at  whiat  time  P        ^ .. 
Thurston.   I  believe  Mr.  Godfrey  and  wr 

Bennet  were  desired  to  Uke  thattroubw  "P. 

tbem,  to  look  into  Mr.  Borret's  ftfitv*^  ^T^ 
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Lord  Chalicellm'f  wbich  tbey  prooeeded  aod 
took  some  steps  in,  till  they  were  discouraged 
Iroin  it  by  the  enquiry  that  vaa  set  od  foot 
They  tell  me  now,  that  administration  is 
granted  to  Mr.  Paxton. 

Serj .  Fcmgelfy,  I  desire  be  may  inform  your 
lordships,  since  he  paid  the  interesti  why  he 
Ad  not  pay  the  principal  ? 

£.  of  Mdccletfield.  I  believe  it  would  sare 

2 our  lordships'  time,  if  Mr.  Serjeant  would  ask 
is  qaestbns  in  such  a  manner,  as  not  to  imply 
something  which  was  not  admitted,  or  said  by 
tbe  witness.  The  question  supposes  a  prin- 
cipal sum  demanded ;  the  proper  onestion  is, 
lint  to  ask  if  any  principal  sum  was  demanded ; 
ami  whether  it  was,  or  was  not  paid  ? 

Seij.  Fengelly,  I  apprehend  tliat  Mr.  Tbnr- 
«ton  says,  that  creditors  came  to  him,  suitors 
of  the  Court,  and  he  could  not  pay  any  more 
than  the  interest ;  therefore  I  apprehend  they 
caoie  to  him  for  the  money  lodged  in  thebancn 
of  Mr.  Borret.  Therefore  I  desire  he  uiay  be 
asked,  whether  any  of  those  persons  that  de- 
inaiMled  their  money  were  paiu  ? 
E.  of  JduccletficuU  1  desire  he  may  be  asked, 


whettoer  any  demanded  the  principal  sum ;  and    will  not  insist  upon  it. 


by  what  order  f 

8eij,  Pengelly.  I  desire  to  ask  my  own  ques- 
tions; 1  apprehend  1  am  not  to  be  directed  in 
the  asking  my  questions  by  the  lord  im- 
peached. 1  denire  to  ask  what  auitors  applied, 
smd  what  sums  they  demanded  P 

l^rtton.  The  names  of  the  suitors  I  can't 
reoollect,  I  believe  itis  not  necessary  to  trouble 
your  lordships  with  them.  The  sums  de* 
■landed  were  only  interest  money.  Hie  prin- 
cipal sum  for  which  I  paid  the  interest,  to  the 
best  of  my  remembrance,  was  700/.  There 
eras#no  demand  made  of  principal  money  to  be 
paid.  But  there  might  be  enqniriea  made,  1 
Deliefe,  by  a  noble  peer  of  this  House,  which  I 
was  so  ?ery  unfortunate,  that  I  could  not  in- 
form his  lordship  of  the  state  of  what  be  en- 
quired after. 

Mr.  Plummer.  Mr.  Thurston  aays,  he  de- 
sisted from  payine  any  further  sums  upon  very 
Ipood  advice;  I  desire  to  know  why,  or  by 
whose  adrice,  he  desisted  paying  ? 

Thunion,  It  was  upon  a  prudential  reason  I 
did  desist;  because  when  a  pobUc  enquiry  was 
set  on  foot,  I  did  not  know  how  far  I  might  be 
affected,  in  being  made  answerable  my  sell  for  it 

BIr.  Flummer,  Whether  he  had  any  sus- 
Mcion  that  there  was  a  deficiency  in  Mr. 
borret*s  office? 

Thur$t<m»  There  was  a  suspicion  that  there 
was  not  competent  money  to  satisfy  all  the 
auitors'  demands. 

Mr.  iMtwycke,  I  desire  he  may  be  asked, 
whether  tfarre  was  not  an  order  for  transferring 
the  effects  in  Mr.  Borret's  hands  to  him  ? 

TkuTMion,  Upon  the  admission  of  erery 
Master,  there  is  an  order  of  course  signed  by 
the  Lord  Chancellor,  to  transfer  the  ^ects  to 
the  successor. 

Mr.  Lutwyeke,  I  ask  ifany  such  order  came 
|»  him  f-^Thunton-  Tb^ra  did^  «iy  lords, 


Mr.  Lnttryche.  Was  there  any  transfer  of 
the  effects  according  to  that  order  ? 

Thuntoii.  No,  there  was  not  a  oomplete 
transfer. 

Mr.  Luiwyche,  Why  was  it  not,  as  usual  in 
the  case  of  other  Masters,  that  either  are  ra^ 
mofed, and  are  able  to  transfer;  or  in  case^ 
upon  death,  where  their  repreaentativea  are 
able  to  do  it  ? 

Thurttan,  The  reason  it  was  not  done,  % 
conceif  e,  was,  because  it  was  impracticable^ 
there  being  no  representati? e  of  my  predecessor^ 
no  administration  bemg  taken  out. 

Seij.  Pengelly,  I  desire  he  may  inform  your 
lordships,  whether  he  was  not  applied  to,  by  a 
noble  peer  of  this  House,  concerning  some  ef« 
fects  deposited  in  the  hands  of  Mr.  Borret,  and 
what  account  he  then  gave  him  of  the  state 
and  situation  of  the  oflke? 

£.  of  Macclesfield.  I  am  really  very  sorr^ 
to  trouble  your  lordships  so  often.  What  is  it 
to  me  what  this  gentleman  said  ?  He  is  now 
upon  his  oath,  and  to  give  to  your  lordships  aa 
account  what  he  knows ;  But  to  ask  him  what 
he  said  at  such  a  time,  to  aflbct  me,  1  hope  they 


Seg.  Pengelijf,  When  he  has  dedarsd  what 
he  said,  then  there  will  be  another  questioi^ 
whether  that  was  true  in  fact  P  And  that  ques« 
tion  will  then  affect  the  imneaohed  lord. 

£.  oi  MicclesfieU.  If  Mr.  Seneant  wUl  ask  a 
proper  question  first,  he  may ;  but  be  sboukl 
not  ask  an  improper  thing,  because  he  will  ask 
a  proper  question  afterwms. 

Serj.  Pengelly*  We  apprehend  it  b  proper 
evidence  to  be  given,  that  he  gave  such  an  ac-. 
count  of  the  office,  in  answer  to  the  noble  lord  s 
Therefore  I  desii-e  to  know  what  account  he 
gave  to  that  noble  lord  ? 

£.  of  Maccletjield.  My  kirds,  I  humbly  0|»* 
pose  that  question,  and  uesire  your  lordships* 


judgment  whether  he  is  to  ask  wmatiuspeivoa 
said? 

Mr.  Lutwyche.  I  believe  the  same  end  may  ^ 
be  obtained  by  asking  a  question  without  diM 
pute,  and  to  which  there  can  be  no  djection  $ 
that  is,  whether  or  no  he  had  any  reasons  to 
think  that  there  was  a  deficiency  m  the  office^ 
and  what  those  reasons  were  ? 

Mr.  Strange,  My  lords,  we  beg  leave  to  op* 
pose  that  question :  What  his  pnvate  opioioa 
may  be,  is  no  evidence ;  he  and  another  may 
think  variously  of  the  safie  matter.  They  are 
to  ask  him  as  to  fact,  and  not  to  his  opinion. 

Mr.  Plummet.  1  have  not  had  the  happiness 
to  be  bred  a  Uvryer,  a^  therefore  may  be  mis- 
taken as  to  legal  evideUpe ;  but  surely,  whea 
your  lordships  are  examining  a  person  to  the 
deficiency  ot  hi$  own  office,  none  can  give  a 
better  account  tlsan  himself.  I  desire  he  wouki 
answer  what  he  knows,  whetlier  he  had  the 
complete  money  of  Mr.  Barret's  transferred  to 
him? 

Thurston.  The  complete  money  of  the  office 
hath  not  been  transferred  to  me,  and  for  the 
reasons  I  have  mentioned  to  your  lordships^ 
for  want  of  aa  admiaiatratiea. 


88S] 


10  GEORGE  I. 


Trial  of  the  EaH  ^Macektfieli, 


m 


fir  Wm.  Strickland.  I  wodld  begr  l«tTe  to 
ask  Mr.  Thureton  one  questioD,  and  1  h6pe  a 
material  one ;  whether,  on  bis  admission  into 
that  office,  he  did  not  find  a  ffreat  confimon 
in  It? 

I%ursttm.  I  can't  say  that  upon  my  admis- 
sion into  thnt  office  1  found  great  con  Alston  in 
It,  because  all  papetv  that  came  within  my  view 
were  very  regular,  and  well  adjusted  to  dis- 
patch business  upon. 

.  Sir  Wtn.  Strickland.  I  desire  he  may  be  ask- 
ed, whether^  if  he  had  known  the  state  of  this 
office,  he  would  havei^ven  5,000  guineas  for  it  P 

Thurston,  If  I  had  known  the  state  of  the 
office,  and  the  consequences  of  it,  as  appear  at 
this  tinie  before  your  lordships,  rattier  than 
have  given  5,000/.  for  it,  I  would  have  given 
S,000/.  to  have  been  without  it. 

8erj.  Prol^,  Of  the  money  he  paid  or  left 
aft  the  time  he  mentions,  en  my  lady  Maccles- 
field's table,  I  desire  to  know  it  he  received  any 
of  it  back  again  f 

'  T%ur$eon.  I  received  back  again,  from  the 
lady  Macclesfield,  the  sum  of  3,250/.  in  Bank 
motes,  the  same  as  I  enclosed,  when  I  first 
left  it. 

Dr.  Sayer,  Do  yon  know  the  particular  cir- 
cnmslanees  of  that  transaction,  and  upon  what 
occasion  the  money  came  to  be  returned  P 
Give  a  full  acooupt  of  that  whole  transaction. 
'  Thurston,  Soon  after  my  admission,*  and  as 
toon  as  I  could  adjust  the  affii^rs  of  my  office, 
k  being  the  latter  end  of  summer,  and  httle  bu- 
siness stirring,  I  went  into  the  country  for  my 
health.  The  servant  I  left  in  town,  sent  me 
word,  that  there  were  several  messages  from 
my  Lord  Chancellor,  that  he  supposed  might 
be  of  ioaportance.  As  soon  as  f  could  conve- 
niently, I  returned  to  London,  and  in  a  day  or 
two  went  myself  to  my  Lord  Chancellor's 
bouse,  and  1  sent  to  know  what  the  occasion  of 
those  messages  was.  They  said,  it  was  nal 
from  my  Lord  Chancellor,  but  it  was  a  message 
from  my  lady  Macclesfield.  Upon  that  I  im- 
mediately after  waited  upon  her  ladyship.  She 
informed  me  then,  that  she  did  not  know  that  I 
bad  left  so  large  a  present  with  her,  as  she 
feund  it  was : .  and  declaring  I  should  be  used 
with  honour,  she  returned  to  me  3,250/.  and 
the  other  part,  she  said,  she  would  appropriate 
lo  her  omi  use.  * 

Serj.  Probyn,  We  desire  Mr.  Thurston  may 
be  asked,  if  there  was  any  notice  taken  of  any 
order  or  directions  from  my  Lord  Chancellor 
about  re- payment  of  the  money  ?  or  whether 
it  was  only  a  transactio#  between  him  and  my 
bd^  Macclesfield  P      '^ 

Thurston,  There  was  no  notice  token  of  any 
orders  from  my  Lord  Chancellor ;  rather  an 
express  desire  that  my  Lord  Chancellor  should 
never  be  acquainted  with  it. 
*  Mr.  Strange,  I  would  ask  when  this  money 
was  restored  P 

Thurston,  The  time  when  the  money  was 
restored,  was  about  the  middle  of  October. 

Com.  Serj.  1  desire  be  may  be  asked,  whe- 
ther at  the  time  he  fint  applied  to  lady  Mac* 


desfield,  he  kiid  down  the  paper  those  Bask 
bills  ware  in  on  the  table,  befiwe  he  reeeifcd 
any  answer  from  my  lady,  or  afterwards  ? 

Tlkuntim.  I  laid  down  the  Bank  bilk  on  the 
toble,  to  the  best  of  my  remembrance,  at  tkt 
time  of  my  coming  away,  and  taking  leave. 

Com,  Serj,  Whwier  they  were  dulosed  is  t 
paper  P 

Thunt^m,  They  were  enclosed  in  a  paper, 
and  also  sealed  up.  \ 

Com,Skfj.  Whether  they  were  opened  4a^ 
ingtbe  time  he  was  there  f 

Thurston;  No,  they  were  not. 

Com,  Serj.  Or  taken  up  by  my  lady  iw^ 
that  time  P 

Thurston.  No,  my  lords,  I  don't  remembs 
they  were. 

Com.  Serf.  Whether  he  named  the  pirticii^ 
lar  sum  to  her  ladyship  P 

Thurston.  No,  my  lords,  not  in  theletsL  I 
did  not  give  any  intimation  what  sum  wsiefri 
ek)sed. 

Mr.  Str&nge:  I  desire  he  may  be  sM} 
whether  he  can  remember  that  my  iadjf  didor 
did  not  open  it,  before  he  went  away  P 

Thurston,  To  the  best  of  my  remenAnset 
it  was  not  opened  before  I  went  oat  of  thi 
room. 

Mr.  Stramte,  I  desire  he  may  be  adked  M 
further  quesfioo,  wfaethtf  he  apprehended  dut 
my  lady  Maeelesfiekl  was  acquainted  wiih  Ikt 
contento  till  after  he  was  gone  P 

Thurst&n,  I  did  not  apprehend  that  ny\s^ 
Macclesfield  was  acquainted  with  the  oontesB 
of  it  tiH  afterwards. 

Mr.  Wat,  Since  that  gentleman  halh  \m 
asked  concerning  bis  apprehenswn,  I  desire  he 
may  be  asked  another  qnestkm  of  the  stine 
kmd,  whteh  is,  whether  he  appf^ended  be 
should  have  been  admitted,  if  be  had  not  left 
thenKftieyP 

Serj.  Prx)byn.  We  submit  it  to  your  M- 
ships,  whether  that  be  a  fair  question. 

Mr.  West.  Really  I  think  it  is  a  proper  qoo- 
tion,  upoU  thfe  foundation  of  the  question  uk» 
before.  The  former  questron  was,  whether  fae 
apprehended  my  lady  knew  what  he  bsil  leftr 
1  ask,  whether  he  apprehended  he  shoold  htv* 
been  admitted,  if  he  had  not  left  that  som  P 

Thurston,  1  do  not  apprehend,  that  if  I  hei 
come  without  the  money,  I  shouM  have  betf 
admitted.  But  if  the  notes  had  been  retnnei 
to  me  without  atiy  other  answer,  then  I  ahoold 
fully  have  apprehended  that  I  should  not  htve 
been  admitted.  , 

Sir  John  Hushoui.  I  desirehemay  beaiieot 

whether  he  had  any  partMular  acquaints** 

with  the  lady  Macclesneld  before  P 

Thfirston.  I  bad  not  that  honour.     ' 
SirJbAnJRwAott^  Whether  he  hsdevwse* 

her,  or  been  in  her  company  before? 

Thurgton.  My  lords,  I  believe  I  never  wtf. 

Sir  John  Rushout.  My  lords,  we  dc«ie» 
may  be  asked,  what  he  apprehends  wastns 
reason  of  3,250/.  being  returned  to  him  ? 

Thurston.  I  know  not  whether  I  shoold frw- 

ble  your  lordships  with  my  apprchtnaoas,  tliej 
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may  not  be  just ;  bot  so  far  ••  I  eould  collect 
from  the  lady's  discourse,  the  reason  was,  she 
tbou^ht  it  too  large  a  present. 

Serj.  Fengeily,  I  desire  be  may  be  asked, 
when  the  3,250/.  was  retarned,  in  what  month 
it  was  ?— rAttrj^on.  It  was  in  October. 

Serj.  Pengelii/,  Whether  he  can  recollect  in 
what  time  of  the  raooih  P 

Thurston,  J  believe  it  was  about  the  middle 
4if  Octob^,  to  the  best  of  my  remembrance.. 

Dr.  Sojfer.  My  lords,  we  desire  he  may  be 
asked,  whether  the  return  of  this  money  was 
before  or  afler  the  then  first  seal  before  Mi- 
chaelmas term  ? 

Thunton,  To  tbe  best  of  my  remembrance, 
the  first  seal  was  about  tbe  middle  of  October, 
and  it  was  returned  before  the  first  seal. 
•  Serj,  Probyn.  My  lords,  1  desire  he  may  be 
asked,  whether  there  was  any  roessafo^  sent 
about  the  returning  of  the  money,  before  the 
retnm  was  made  P 

2%ttrt<ofim  I  haTe  acquainted  your  lordships 
that  beveral  messages  past,  while  1  was  in  the 
country. 

.  Mr.  Robins.  When  he  waited  upon  my  lady 
If  aoclesfiekJ,  afler  his  return  out  of  the  coun- 
try, I  desire  he  m^y  be  asked,  whether  she 
nentioned  any  thing  to  him  of  the  reason  of 
those  messages  ? 

Thurston.  She  mentioned  the  reason,  and 
■aid.  That  it  was  to  return  the  money,  which 
the  said  was  too  large  a  present,  and  that  she 
was  afraid  my  Lord  Chancellor  should  come  to 
the  knowledge  of  it. 

Serj.  Frobyn.  J  desire  he  woold  inform  your 
lordships,  when  he  went  to  Keusington  to  my 
lady  iucclesfield,  where  my  lord  Macclesfield 
was? 

Thunton.  When  I  went  to  Kensington  to 
my  lady  Macclesfield,  my  lord  Macclesfield 
was  then  engaged  in  the  business  of  the  Court 
ef  Chancery,  at  the  latter  end  of  the  sittings,  or 
first  seal  aflier  Michaelmas  term. 

8erj.  Probyn.  In  what  state  of  health  was 
my  Lord  Ciumcellor  at  that  time  P  Had  he  not 
continued  some  time  before  at  London,  and  not 
at  Kensington  P 

Thurston.    My  Lord  Chancellor,  by  the  en- 
quiry 1  made,  was  at  that  time  in  London. 
^  Seij.  Prolan,   How  soon  ai'ter  your  adrais- 
rion  did  the  Lord  Chancellor  go  into  Oxford- 
shire P 

^  Thurston,  Tbe  yery  day  after  my  admis- 
mn,  my  Lord  Chancellor  went  into  Oxford- 
ahire,  as  I  waa  informed  by  one  of  my  lord's 
tffioers,  who  .came  to  me  that  day  upon  some 
howiess. 

Mr.  Cottingham  again  calkd. 

8eij.  Pengtlfy.  My  lords,  I  desire  Mr.  Cot- 
tingham may  be  asked,  whether  qpon  the  pro<* 
domJ  of  5,000  guineas  madle  to  hin  by  Mr. 
Thuraton,  he  acqaainled  my  lord  MacclesfiekJ 
with  it  P  '  ^. 

Cottinghmn.  I  acquainted  my  Lord  Chan- 
cellor with  the  propooal  made  by  HiwTiromteD 
if5»00OgmBMuiu 


Serj.  Pengelly,  Whether  did  he  approfe  of 
it,  or  reject  it  P 

Cottingham,  I  am  not  very  certain,  whether 
the  Earl  did  not  say  he  would  take  time  to 
consider  of  iu  But  in  the  main,  according  to 
my  apprehension,  the  Earl  s«semed  to  approve 
of  it. 

Serj.  Pengelly.  I  desire  he  may  be  asked, 
whether  he  received  any  thing  for  my  lord 
Macclesfield's  use  upon  Mr.  Thuniton's  ad  mis- 
sion P 

Cottingham.  No,  my  lords,  I  received  no* 
thing  but  my  own  fees. 

Serj.  Pengtlly,  If  he^received  nothing,  whe- 
ther he  received  any  directions  from  my  Lord 
Chancellor,  relating  to  his  receiving,  or  not  re- 
ceiving any  thing  from  him  ? 

Cottingham.  The  Earl  was  pleased  to  tell 
nte,  he  had  a  design  to  have  given  that  place 
to  Dr.  Sayer,  but  he  was  at  that  time  in  the 
country,  out  of  town,  at  Durham  :  he  proceed- 
ed so  ur  as  to  order  me  to  take  no  money  of 
|dr.  Thurston. 

Serj.  Pengelly.  When  was  that? 

Cottingham.  \ery  soon  before  he  was  ad* 
mitted. 

Serj.  Pengelly.  My  lords,  we  submit  this  as 
evidence  of  the  lord's  knowing  of  the  receipt 
^X  this  present  of  5,000  guineas. 

Mr.  loitwyche.  My  lords,  I  desire  to  know 
of  Mr.  Cottingham,  whether  my  lord  Maccles- 
field had  any  acquaintance  with  Mr.  Thurston 
before  this  proposal  P 

Cottingham.  I  can't  say  as  to  that,  whether 
h^  bad  or  had  not;  I  believe  he  had  not,  as  I 
apprehend. 

Mr.  Plummer.  1  desire  he  may  be  asked  one 
question.  Whether  he  made  any  difficulty  of 
accepting  his  fees  on  Mr.  Thurston's  admission  f 

Cottingham,  Yes,  I  did. 

Mr.  Plummer.  And  why  P 

Cottingham.  The  Earl  ordered  me  to  take 
no  money  of  him.  Upon  that  general  order  I 
made  a  little  difficulty,  and  told  him  of  it ;  the 
answer  he  made  me  Was,  Why  should  1  make 
any  difficulty,  when  he  had  been  tbua  gene* 
rously  dealt  with  by  my  .Lord  Chancellor  P 

Sir  Wm.  Strickhind.  W  hether  at  that  time, 
when  he  first  mentioned  the  5,000  guyieas,  it 
was  not  a  day  or  two  before  his  admission  P 

Cottingham.  I  believe  it  was  a  day  or  two 
before  bis  admission. 

Serj.  Pengelly .  My  lords,  we  have  done  with 
Mr.  Cottingham ;  since  the  name  of  Dr.  Sayer 
is  mentioned  on  this  occasion,  whom  the  noble 
Earl  declared  he  would  compliment  with  the 

Klace  that  fell  vacant,  1  desire  this  wimess  may 
e  asked.  Whether  that  was  a  real  compliment 
to  Dr.  Sayer,  or  whether  Dr.  Sayer  made  any 
application,  or  was  to  give  any  thing  for  it  P 

Cottingham.  1  believe,  if  Dr.  Sayer  had  beea 
then  in  town,  my  lord  would  really  have  made 
him  a  compliment  of  it  without  any  present. 
My  lord  told  me  Dr.  Sayer  was  bis  particular 
Iriend,  and  he  li»d  a  great  value  and  respect  for 
him. 
Mr.fAMffier.  My  lenUiy  1  beg  leave  to  mk 
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a  qu«ttion  opon  that  question.  He  iays  be 
tboagfht  my  lord  Macclp«ftetd  would  he?e  gben 
it  him  for  nothing ;  I  ask  him,  if  be  then 
thought  he  gtre  it  Mr.  Tbonton  for  nothing  f 

Cottingkam.  The  answer  I  can  make  to 
that  question  is,  that  I  did  not  apprehend  my 
lord  was  so  well  acquainte<)  with  Mr.  TJiurston, 
as  to  gire  it  him  fv>r  nothtngt. 

Dr.  Sayer,  I  desire  he  may  be  a^ked.  Whe- 
ther lie  di«<  not  represent  to  the  earl  of  Maccles- 
field, that  there  was  a  necessity  lor  the  imme- 
diate  potting  a  Master  into  that  office  for  the 
dispatch  of  basinessP 

Cottingham.  I  did  represenjk  it  to  the  Earl, 
that  it  was  necessary  to  put  somebody  into  the 
office,  for  several  practisers  had  been  with  me 
about  their  affairs  in  that  office ;  and  otherwise 
the  business  might  be  transferred  to  another 
office,  which  would  ha?e  been  a  great  prejudice. 
Upon  that  the  Earl  said,  Mr.  Thurston  should 
be  admitted. 

Serj.  Probyn,  Whether  you  had  not  applica- 
tion from  the  suitors  themselves,  and  whether 
thoi-e  was  not  a  clamour  from  them  on  account 
9f  the  stop  it  put  to  busmess  ? 

Cottingham.  .Yes,  there  was;  it  happened 
to  be  in  the  long  ?acation ;  and  something,  I 
told  the  Earl,  must  be  done ;  there  was  an  ab- 
solute necessity  to  come  to  some  resolution  or 
other  in  the  matter. 

Serj.  Pengeily.  In  this  Article,  as  an  aggraya- 
lion,  it  is  alleged,  that  Mr.  Borret  died  insol- 
▼ent :  we  beg  leaTe  to  call  some  witnesses  to 

rive  an  aroount  of  the  state  of  the  office  at 
isadmissioDi  and  aflerwardsat  the  time  of 
liis  death. 

Mr.  MeUer  called. 

-  tSeij.  Pengelly,  My  lords,  we  desire  Mr. 
Heller  may  be  asked,  what  sums  in  cash  and 
effects  he  delivered  over  to  Mr.  Borret,  at  the 
time  of  his  coming  into  the  office  ? 

Metier,  My  lords,  I  take  it  to  be  about 
1^,000/.  1  refer  myself  to  the  account  g^ven 
ID  to  the  judges,  and  directors  of  the  hank,  and 
signed  by  my  hand. 

Sen.  Probyn.  My  lords,  we  submit  it,  whe- 
ther ttiis  is  regular,  to  examine  to  an  account 
9»oa  voctf  which  account  bath  been  reduced 
into  writing? 

Sen.  FengtUy,  Surely  the  witness  may  mlike 
use  of  his  own  paper  to  refresh  his  memory. 

£r  of  Maccktfield.  f  don't  know  what  these 
Ifentlemen  intend.  They  are  reading  a  charge 
against  Mr.  Borret,  to  shew  what  was  delivered 
over  to  him,  at  the  time  he  came  into  the 
office.  Is  it  expected  I  should  be  able  to  give 
an  account  what  was  paid  to  him,  or  by  him, 
vbife  he  was  Master?  That  I  should  give  an 
account  of  his  estate  and  effects,  what  it  is, 
and  if  there  was  suffideot  to  pay,  in  his  bands, 
or  not  ?  If  these  gentlemen  had  any  order  of 
the  Court,  in  which  this  had  been  fixed  and 
settled,  that  might  have  been  something.  It  is^ 
impossible  for  me  lo  enter  into  it.— It  appears 
be  died  intestate,  administration  was  not  granted 
tiU  a  great  while  ailor  bis  death;  MilOi  feiy 


lately :  what  aooount  hath  been  tAen  of 
effects  I  don't  know,  nor  can  any  way  shew. 
They  are  beginning  with  an  account,  which  I 
apprehend  is  not  a  proper  evidence  to  be 
given  as  against  me,  to  prove  that  this  gentle* 
man  had  not  efiects  sufficientto  answer  the 
demands  upon  his  office. 

8erj.  Pengelly.  My  lords,  this  evidenee  re- 
lates to  an  accompt  delivered  in  by  the  appro-' 
bationof  the  lord  impeached,  ontbeeiM|ainr' 
made  before  the  lords  of  the  council.  At  tin 
accompt  was  delivered  in  before  them,  weap* 
prebend,  so  far  it  is  a  proper  evidence,  and  a 
foundation  for  a  fiirther  enquiry,  bow  mncbef 
it  remains  in  the  office:  we  shall  ask  ether 
persons  afterwards  as  to  the  deficiency.  All 
the  use  we  now  make  of  it  is,  to  shew  tiie 
gross  sum  that  was  at  first  transfened  eferto 
him. 

E.  of  MaecUgfidd.  My  lords,  if  they  meui 
only  to  satisfy  your  loraships'  curiostty,  by 
shewing  how  great  a  sum  there  was  in  tw 
office,  I  think  it  is  of  no  great  importance. 

Mr.  Latwyche.  All  that  we  endeavour  la 
prove  now,  is,  what  was  very  notorious  at  the 
time  of  Mr.  Borret's  death ;  that  there  wsa  a 
great  deficiency,  and  that  he  died  iasolfcit, 
and  the  Earl  goes  a  great  way  in  this  mitler 
in  his  own  Answer.  He  says  in  his  Aatwer, 
that  on  the  death  of  Mr.  Borret,  he  <lemred 
Mr.  Godfrey  and  Mr.  Bennet  to  enquire  ints 
bfa  effects,  and  to  enter  a  proper  eavMt  hi  the 
prerogatiYe  court,  to  prevent  ado^inistratioB 
being  granted  to  any  person  who  might  cai* 
bezzlethe  said  Borret'e  estate,  and  to  obtuQ 
administration  to  he  granted  to  them  for  the 
benefit  of  the  suitors  of  the  Court.  This  goei 
a  good  way,  1  apprehend,  to  incline  vour  lord- 
ships to  believe,  that  there  were  those  stepi 
used,  which  are  unusual  in  the  case  of  a  man'f 
solvency.  Ther«^fore  what  we  would  ask  to 
is,  that  the  witness  would  give  an  account  sf 
what  he  knows  concerning  the  deficiency  in 
this  office,  or  give  an  account  of  aucb  circimi- 
stances,  as  may  induce  your  lordships  to  be- 
lieve there  was  such  a  deficiency. 

Com.  Serj.  If  the  gentlemen  who  appear  on 
the  behalf  of  the  House  of  Commons  think  fit 
to  rely  upon  our  Answer,  they  may  do  it 

Sol,  Gen.  I  think  J«r.  Meller  bath  |irowl 
that  he  transferretl  I'iO.oOO^.  ti»  Mr.  Borwt: 
we  will  now  go  on,  arid  prove  the  deficiency. 

Com.  Sery.  Mr.  Meller  itath  spoke  j^iesVM^ 
in  a  matter  which  we  apprehend  is  capable  rf 
much  better  proof;  therefore  we  hope  wbata* 
has  said  shall  not  go  for  evidence.  There  nmit 
have  been  a  schedule ;  and  he  bas  the  cooa* 
terpartofthat  schedule,  by  which  theefoti 
were  delivered  over.  . 

Lord  IVwor.  Mr.  BfcUer  hath  a  paper  mW 
hand ;   I  desire  to  know  what  that  paper  is  ? 

Mr.  Meller.  Tlie  paper  1  have  b«f<*«"f  " 
the  very  aocomit  of  the  money  delivered  to 
Mr  Borret,  and  the  several  times  when;  iti* 
made  by  way  of  tehedule.  There  is  another 
paperby  way  of  abfltraot.  I  dtew  them  toge- 
ther at  the  £liw  1  deiifml  it  to  the  ia4g«i* 
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I  had  not  time  to  draw  out  the  full  aeconnt, 
and  therefore  I  made  an  abatract ;  both  which 
areaigoed. 

£.  of  MaecUsfiddi  The  noble  lord  aaked 
Ae  qaeition  exceediog  proper.  The  question 
naked  is,  What  this  paper  was?  Perhaps  it 
is  the  very  aecompt  Mr.  Borret  and  he  made 
np  between  them,  and  aigpned .  I  ask,  therefore, 
Whether  it  is  the  acoompt  between  them,  or 
irfaetber  it'ls  an  account  of  his  own  drawing 
«p  since  ? 

Meiler,  This  is  the  account  1  drew  np  from 
my  books,  of  which  Mr.  Borret  had  a  dupli- 
cate. I  Terified  all  these  items,  and  likewise 
proved  the  payment  of  the  money  by  gold« 
■miths  and  Bank-notes. 

M.  Gen.  We  apprehend  that  this  is  as  full 
cridenoe  as  can  be  laid  bdTore  yonr  lordships. 

Serj.  Probyn.  We  submit  it,  Whether  your 
lotdsbips  are  of  opinion,  that  this  is  proper 
evidence?  Mr.  MeJler  hath  been  proposing  a 
iifiaper.  Which  is  not  the  original  aecompt  de- 
livered ;  it  is  not  the  book,  but  a  copy  of  the 
book  taken  out»,and  given  in  evidence  in  ano- 
^er  place:  Now  he  would  bv  this  evidence, 
signed 'by  himself,  charge  Mr.  Borret  with 
DOney  ({elivered  over  to  him ;  but  as  it  is  an 
acoompt  only  signed  by  Mr.  Meiler,  we  sub- 
mit it,  Whether  it  can  be  a  charge  upon  the 
representative  of  Borret,  and  oonsequently  if 
it  can  be  any  evidence  at  all  ? 

Serj.  Pengelfy.  We  b^  leave  to  insist  upon 
it  as  proper  evidence.  When  a  person  makes 
vpan  aecompt  of  his  own  hand*wiiting,  and 
draws  It  up,  and  swears  that  to  be  a  true  ac* 
compt  upon  his  ovm  knowledge,  Whether  this 
is  not  proper  evidence  ? 

£.  of  MaccUslkld.  This  gentleman  has  real- 
ly given  his  evidence,  though  it  was  objected 
to :  It  will  be  a  proper  enquiry  hereafter,  when 
we  come  to  conaiderthe  evidence  that  hath 
heen  given.  Whether  it  be  good  proof  of  what 
it  18  brought  for  ? 

Dr.  S^er,  We  shall  reserve  our  objection  to 
die  last. 

SoL  Gen.  They  may  reserve  what  observa- 
tiotts  they  please ;  it  is^an  objection  to  be  made 
now,  or  not  at  all. 

*  L.  Leehmere,  It  would  be  of  some  service 
to  prevent  mis-spending  your  lordships'  time,  if 
the  noble  lord  would  distinguish  between  ob- 
jections and- observations;  ^a  great  deal  of 
time  has  been  taken  up  in  observations  on  evi- 
<lcnce,  which  are  proper  afterwards  on  the  de- 


Mr.  WilUam  Thompson  called. 

8eij.  Pengelfy^  Mr.  Thompson  is  one  of  the 
gentlemen,  who,  by  the  consent  of  the  lord 
within  the  bar,  as  weD  as  of  the  rest  of  that 
committee ,  did  examine  into  the  accompts  of 
the  Masters  in  Chancery ;  and  we  beg  leave 
'to  ask  him,  In  the  aecompt  delivered  in  before 
the  noMe  lord  himself,  what  appeared  to  be  the 
*Mldeacv  upon  Mr.  Borret's  aecompt  ? 

£.  of  Maeek^ld.  If  it  does  appeu*  hy  those 
those  aeaooats  aaay  he  prodnoed  be- 


fore your  lordships,  and  your  lordships  may  be 
judges;  but  I  beg  thev  may  not  insist  upon 
this  gentleman  giving  bis  opinion,  in  order  to 
affect  me  with  his  colleotions  or  inferencst 
upon  them. 

SoL  Gen,  The  original  accompts  are  here. 
They  are  on  yonr  loraships'  table.  It  will  be 
proper  to  examine  this  gentleman  as  to  that.. 

Mr.  Phtmmer.  I  beg  leave  to  make  one  ob- 
servation, and  I  believe  it  may  prevent  mis- 
spending your  lordships*  tinie.  Tney  make  an 
objection  to  this  evidence,  as  if  yonr  lordships 
were  going  to  try  how  the  deficiency  was  made 
no ;  whereas  your  lordships  are  only  trying, 
whether  there  was  or  was  not  a  deficiency. 

E.  of  Macclesfield.  If  the  accompts  are  be« 
fore  TOUr  lordships,  and  lie  upon  your  lonW 
ships' table,  and  he  only  declares  to  your  lord* 
ships  his  observations  on  those  accompts,  for 
votv  lordships  ease,  and  to  save  you  some'tron* 
ble,  I  have  no  objection  to  it. 

Seij.  Pengelfy.  Upon  the  stating  the  ac« 
compt,  which  we  apprehend  is  a  matter  of  evi^ 
denoe,  when  a  gentleman  computes  the  sum 
on  one  side,  and  the  sum  on  the  other  side,  wa 
desire  to  know  what  appears  to  Mr.  Thompson 
to  be  the  deficiency  P 

T^kon^ion.  I  can't  rely  upon  my  memory  for 
the  sum,  but  I  have  in  my  hand  a  report  made 
to  the  committee  of  council,  that  I  signed  With 
my  name;  by  which  it  appears,  that  Mr. 
Meiler,  at  several  times,  paid  to  Mr.  Bonet 
120,000/.  That  Mr.  Borret  paid  out  to  the 
several  suitors  77,485/.  and  I  find  the  Charge 
remaining  on  Mr.  Borret's  office  unpaid  to  the 
suitors,  is  43,515/.  These  are  the  sums  that^ 
upon  examination  of  the  accompts,  we  find  to 
be  right. 

Dr.  Sayer.  If  the  gentlemen  that  are  roa^ 
nagers  for  tlie  House  of  Commons  have  donei 
we  beg  leave  to  ask  Mr.  Thompson  this  ques- 
tion, Whether  on  the  making  up  of  these  ao» 
counts,  any  executor  or  administrator  of  M^. 
Borret  was  present  ? 

Thompion.  When  we  examined  the  accounts, 
we  unoerstood  there  was  no  representative  of 
Mr.  Borret ;  and  1  think  it  is  put  in  the  re- 
port, that  we  could  ^et  no  account  but  from 
Lis  clerk,  Mr.  Godfrey  and  Mr.  Bennet,  two 
Masters  in  Chancery. 

Cosi.  Serf.  What  books  were  they  he  formed 
those  accounts  from  ? 

Thompeon.  The  first  charge,  or  the  charge 
from  Mr.  Meiler  on  Mr.  Borret,  was  taken 
from  Mr.  Mailer's  account.  The  77,485/. 
paid  out  was  an  account  from  Mr.  Borret's 
books,  made  up  by  bis  derk,  under  the  ia- 
spection  of  Mr.  OodfVey  and  Mr.  Bennet. 

Com.  Serf.  I  desire  be  may  be  asked,  Whe- 
ther he  himself  knew  those  to  be  Mr.  Borret's 
books,  or  only  by  relation  from  other  persons  f 

Thompion.  Only  by  relation  from  his  clerk. 

Com.  Sefj»  Then,  with  submission,  thej 
must  go  fuKher  before  the  ^balance  can  be 
taken  notice  of.  They  must  establish  that 
these  books  are  Mr.  Borret's  bo<4cs. 

SoL  Gen*  Wahavedone  with  Sir. Thompson* 
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Serj.  Pwgeliy.  We  hope  the  ooansel  for  the 
Earl  impeached,  will  be  pleased  to  read  his 
own  Answer,  whereio  he  owns  that  Mr.  God- 
frey and  Mr.  Benoet  were  employed  by  him- 
self to  uke  the  effects  of  Mr.  fiorret  into  their 
custody. 

£.  of  Muccl^field,  If  I  apprehend  Mr. 
Thompson,  he  says,  the  obars^e  is  taken  from 
the  account  given  by  Mr.  Mdler  himself.  I 
desire  to  know.  Whether  Mr.  Meller  was  not 
called  upon  to  discharge  himself  ef  the  money 
be  had  in  his  hands,  before  he  surrendered  to 
Mr.  Borret;  and  whether  that  was  not  the 
occasion  of  bis  being  theie  ? 

Thompion.  I  apprehend  Mr.  Meller  was  sent 
for,  in  order  to  know  the  state  of  the  office  at 
the  time  he  left  it. 

£.  of  Maul^fUld.  So  he  ^tc  ao  account 
bow  it  stood  at  the  time  of  quitting  the  office, 
and  what  he  paid  over  to  Mr.  Borret? 

Thompson,  I  apprehend  he  did  so. 

Serjt.  Probm,  i  desire  Mr.  Thompson,  may 
be  asked.  Whether  the  77,485/.  discharge,  was 
taken  tirom  the  relation  of  Mr.  Godfrey  and 
Mr.  Bennet,  or  from  the  books  themselves:  or 
Whether  be  did  examine  the  books  himself? 

Tkompton,  I  went  through  every  particular 
|Df  Mr.  Meller's  acoompt ;  as  to  the  other,  my 
memory  does  not  serve  me  to  answer  parti* 
cularly. 

£.  of  Macckifield.  Whether  they  did  not 
ireport  at  that  time,  they  could  not  take  the  ac- 
compts  perfectly,  for  want  of  an  administrator? 

Thomoton.  I  believe,  inv  lords,  we  might  do 
•0 ;  aud  I  believe,  if  the  Ueport  is  turned  to,  it 
wiU  appear  so.  I  don't  mention  these  sums  as 
an  exact  accompt,  they  were  the  best  accompts 
we  could  get. 

Mr.  Sayer,  The  question  I  would  trouble 
your  lordships  with,  because  it  16  of  great  con- 
sequence, is.  Whether  the  accompt  of  120,000/. 
which  lies  as  a  charge  upon  Mr.  Borret's  office, 
is  not  the  accompt  which  Mr.  Meller  is  to  dis- 
charge himself  by,  and  of  those  effects  for 
which  he  otherwise  remains  responsible? 

Thqmpton,  How  far  Mr.  Meller  is  to  dia- 
charg[e  hioaself,  1  am  no  competent  judge. 
This  IS  the  accompt  that  the  office,  as  1  appre^ 
hend,  stood  charged  withr 

Dr.  Sayer,  To  put  the  question  shorter,  whe- 
ther it  is  the  accompt  of  Mr.  Meller,  as  prede- 
cessor in  the  office  to  Mr.  Borret  ? 

ThompMon,  I  apprehend  it  so. 

Mr.  Plunoner,  Whether  Mr.  Meller  did  not 
produce  receipts  for  Mr.  Borret,  for  this  whole 
accompt  ? 

Thompton,  To  the  best  of  my  remembrance, 
Mr.  Meller  did  produce  vouchers  for  every  ar- 
ticle set  down  in  his  accompt. 

Serj.  Probyn>  1  desire  he  may  be  asked, 
whether  there  were  any  proofs  made  of  thesp 
vouchers  ? 

H^homptofu    What  the  gentlenian  in^aoa  by 
proofs,  I  don't  know^     Th^y  were  receipts 
under  Mr.  Borret's  own.  hand  for  the  whioJe 
•um. 
.   Coi^.  Serj.    I  d^sy:e  ])i|  o^y  be^sked^^Jie- 


ther  he  Is  acquainted  with  Mr.  Boiret's  hand* 
writing  J  or  whether  there  was  any  proof  mado 
of  it? 

Thonqtson.  Mr.  Borret's  derk  was  there,  and 
affirmed  every  receipt  to  be  Mr.  Borrei^s  baad* 
writing. 

Com,  Serj.  I  would  ask,  if  there  was  any 
oath  made,  or  if  it  was  only  upon  his  word? 

Thompson.  If  your  lordships  will  give  lae 
leave  to  have  recourse  to  the  Report,  1  will  re* 
collect  myself.  I  cau't  say  whether  Mr.  B<w- 
ret's  clerk  was  sworn  or  no,  I  think  be  was;  I 
don't  find  it  set  down  in  the  Report. 

Mr.  Lutwyche.  1  would  beg  leave  to  ask  tbii 
question ;  this  Report,  that  is  signed  by  bim  is 
one  of  the  committee,  whether  it  was  laid  be- 
fore the  council,  and  to  whom  delivered  in,  in 
order  to  be  laid  before  the  council  ? 

Thompson.  This  very  Report  was  delivered 
by  Mr.  Baron  Gilbert  to  the  committee  of 
council. 

£.  of  Macclesfield,  I  hope  it  is  the  same  that 
is  before  yout  lordships,  ir  it  is  not,  1  caoH  tdl 
what  to  say  to  it. 

Seij.  Pengelly.  This  is  the  original  Report, 
of  which  your  lordships  have  a  copy  on  yovt 
lordships'  table. 

£.  of  Macctesfield,  I  desire  it  may  be  deli- 
vered in,  and  lie  upon  the  table. 

Mr.  Godfrey  called. 

Sol.  Gen.  We  desire  Mr.  Godfrey  may  he 
asked,  whether  upon  the  death  of  Mr.  Borret, 
he  was  directed  to  take  an  account  of  the  stitt 
of  his  office? 

Godfrey.  Upon  the  death  of  Mr.  Borret,  my 
brother  Bennet  and  I  were  desired  bv  my  M 
Macclesfield  to  kwk  into  the  affairs  of  Mr.  Bo^ 
ret's  office,  and  see  how  the  accompt  stood; 
and  likewise  to  see  what  securities  were  in  tbe 
Bank,  in  tbe  £xchequer,  and{£ast  India  Cobi* 
pany,  and  other  funds.  Accordingly,  I  weat 
to  the  Bank  and  the  Bast  India  house,  and  took 
an  account  of  what  1  found  stood  in  his  same 
there.  I  believe  Mr.  Bennet  will  satis^  your 
lordships,  he  went  to  the  Bxcbequer  and  other 
places.  .1  applied  first  to  the  Bank,  to  Mr. 
Hanger,  who  was  then  deputy  governor,  and 
he  was  so  kind  to  send  an  officer  to  search  tbe 
several  books,  and  I  had  this  accompt :  then 
was  in  Mr.  Borret's  name  1,000/.  in  5i  V^ 
cent  annuities,  1,000/.  Bank  stock.  And  then 
I  went  to  the  £ast  India  house,  and  there  was 
240/.  Bast  India  stock  in  his  name.  This  wai 
all  the  account  1  took. 

Sol.  Gen,  In  what  sUte  was  the  office  in  go* 

neral  ?   • 

Godfrey.  I  did  not  look  over  the  officeMo. 
I  believe  Mr.  Bennet,  who  was  with  me,  took 
that  chaig-e  upon  him :  I  believe  he  is  <^P^ 
of  giving  you  an  accocmt  I  did  not  see  as 
bffice-booka  at  all :  but  upon  my  talking  witk 
Mr.  Bennet  about  it,  be  found  there  was  nK»* 
j^tock  and  security  in  Mr.  Borref  s  name  in  tw 
several  funds,  than  he  could  find  him  chaigw 
.wjth  in  tbe  books  of  Uie  office.  . 

.  Seii,^«;i^^jr.^  Whea  Mr.  Hiwitfi^  •» 
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the  other  genUeman  ebquioM  into  the  particular 
effects,  whether,  when  he  appeared  there,  the 
aococnpt  he  gave  in  was  a  true  accompt  ? 

Goiffrey.  To  the  best  of  my  knowledge,  in 
idation  to  Mr.  Borrel'a,  it  waa. 

Sol.  Gtnk  I  denre  one  question  more,  whe-* 
ther  it  is  usual  to  enquire  into  the  effects  of  a 
predecessor,  unless  there  is  reason  to  suspect  a 
deficiency  P 

Godfrey,  I  don't  know  whether  it  is  usual, 
but  it  is  extremely  necessary.  When  this  gen- 
tleman was  expiring  in  such  an  office,  having 
no  friends  in  town,  nor  any  intimate  acquaint- 
ance besides  myself  to  take  care  of  his  effects, 
I  thought  J  ongnt  to  take  some  care,  that  his 
office  should  not  be  plundered  ;  and  that  was 
the  only  reason  that  induced  roe  to  take  care  of 
llts  effects,  that  they  might  not  be  embezzled. 

Serj.  Pengelly.  Whether  they  did  not  find 
Ae  office  in  grtat  confusion  ? 

Godfrey.  In  that  part  of  his  Mee  which  wai 
at  his  chambers  in  the  Temple,  we  foond  his 
papers  in  great  confusion,  lying  withootany 
method  or  order.  We  collects  thera  as  well 
as  we  could,  and  what  things'we  found  of  value; 
dr  belonging  to  the  suitors^  as  goldsmiths' notes, 
notes  under  hand  for  money,  we  put  them  upod 
a  file;  and  that  file,  together  with  other  little 
moveables  we  Ibund  belonging  to  him,  as  rings, 
and  a  w^tcb>  were  all  put  in  a  bag,  and  sealed 
np  by  Mr.  Bennet  and  myself,  Mr.  Grant,  who 
mis  Mtm  Borret^s  lady's  father,  and  Mr.  Grant 
the  clergyman,  who  was  bis  lady's  uncle ;  and 
we  pot  them  into  a  trunk,  and  locked  them  up  ; 
and  they  are  now  at  my  house. 

Sur  Wm,  Strickland,  I  would  ask  him,  wbe^ 
ther  the  next  of  kin  did  not  refuse  to  take  out 
administration,  because  of  the  deficiency. 

'  (km.  Serj.  Here  can  be  no  answer,  but  yes, 
or  no ;  i  hope,  gentlemen  will  not  ask  such 
questions. 

£.  of  Maccletfield.  I  desire  he  may  be  asked, 
whether  any  advice  was  given  concerning  tak- 
ing out,  or  not  taking  out  admihistratranF 

Gutffrey,  Mr.  Grant,  the  uncle,  said,  that  he 
was  a  creditor  of  Mr.  Borret's,  by  bond,  (which 
indeed  1  was  surprised  to  hear,  1  did  not  think 
he  owed  any  man  a  shilling)  between  6  and 
7002.  And  being  so  great  a  cKditor,  he  thought 
if  he  took  out  administration  he  should  be  paid 
first.  1  told  him  as  Mr.  Borret  had  been  in  an 
office  of  great  weight,  and  there  was  a  great 
trust,  1  could  not  tell  how  matters  stood  in  the 
office;  and  if  there  should  prove  a  deficiency, 
I  believed  he  would  involve  himself,  in  taking 
out  adminislratNHi,  in  much  oMre  trouble  than 
lie  was  aware  of. 

8ir  Wm.  Striekhnd.  I  desire  he  may  he 
nsked.  If  he  did  not  apprehend  there  would  be 
such  deficiency  ? 

Godfrey.  I  did  not  apprehend  at  that  time 
there  would  be  any  deficiency.  He  had  been 
in  the  office  about  fi>tir  years ;  he  had  had  op- 
portunities of  reimbursmg  himself:  be  had  a 
nandsome  fortune  of  his  own  when  he  eame  in, 
and  had  with  his  lady  3,000^  thereflbre  1  was 
noder  no  apprehemion  of  a  defi^ieBcy, 


£.  of  Mauletfitld.  I  beg  leave  I  may  ask 
Mr.  Godfrey,  whether  he  was  acquainted  very 
well  with  the  affairs  of  Mr.  Borret,  and  Imesr 
his  circumstances  f 

Godfrey,  1  have  had  some  yeartf  '  ao^ 
quaintance  with  Mr.  Borret.  As  to  hirt  real 
estate,  I  was  not  perfectly  aoquainted  with  it: 
1  had  it  only  by  common  relation,  that  he  bad 
an  estate  of  about  400/.  a  year,  or  rather  t>et-' 
ter ;  but  I  don't  know  it  of  my  own  know- 
ledge, 

£.  of  MaccUfifield.  As  to  his  real  estate,  you 
MV  you  don't  know  it  of  your  own  knowledge  $ 
whether  are  you  paH»cularly  acquainted  wttk 
his  personal  estate  ? 

Godfrey.  No,  my  lords. 

E.  of  Maccletfiem.  I  desire  Mr.  Godfrey  t^ 
inform  your  lordships,  what  he  said  to  me  aftetf . 
Mr.  Bwret's  death,  whether  there  would  be  m 
loss,  or  not  a  loss  in  Mr.  Borret's  office. 

Godfrey.  I  can't  at  present  remeittber 
what  discourse  passed  between  the  noMe  Barl 
and  myself,  upon  the  death  of  Mr.  Borret,  I 
believe  I  might  say,  and  it  was  my  opinion, 
that  there  would  be  no  deficiency.  1  hav# 
heard  his  estate  was  such,  and  I  knew  very 
well  that  his  lady's  fortune  was  so  much,  add 
that  he  disposeo  of  a  place,  which  was  the 
Filazer  of  Yorkshire,  for  which  he  had,  as  I 
have  been  informed,  4,S00/.  And  these  were 
.the  reasons  that  induced  me  to  believe  therd 
would  be  no  deficiency ;  and  I  knew  very  well 
that  I  could  say  of  my  own  knowledge,  Mr; 
Borret  lived  at  no  extravagant  rate ;  ror  I  am 
sure  all  the  time  he  was  a  Master,  and  in  town^ 
he  never  spent  200/.  a  year. 

Sir  Wm.  StHdtland.  He  says,  he  has  heard 
he  had  400/.  a-year  in  land  :  does  he  not  an 
well  know  that  that  estate  was  settled  upon  hii 
family  and  children  ? 

Godfrey.  I  have  heard  that,  upon  his  mar- 
riage, some  part  of  it  was  settled,  but  whethet 
all  he  settled,  or  not,  I  can't  tell. 

£.  of  Macclesfield.  It  seems  this  gentieman 
says  he  did  not  spend  SOO/.  a* year.  How 
came  you  to  imagine  that  he  should  spend  u# 
more  than  itOOL  a-year? 

Godfrey.  He  told  me  so. 

£.  of  MwxlesfUld,  Where  was  his  fiunily  ? 

Godfrey.  In  the  country. 

£.  of  Macclesfield.  With  whom  P 

Godfrey.  With  his  lady's  father ;  and  when 
he  was  in  town,  he  had  private  chambers  in  tha 
Temple,  and  only  kept  one  servant,  and*  one 
horse. 

£.  of  Maeclafield.  1  desire  he  may  he  asked, 
whether  he  did  not  once  intend  and  prapose 
himself  to  take  out  administration  to  Mr.  Bor- 
ret, and  if  he  did  not  take  some  steps  to<^ 
wards  it  ? 

Godfrey.  I  had  so  great  a  concern  for  the 
office,  and  the  sectmties  not  being  transferred 
to  a  proper  hand,  that  I  was  willing  to  take  out 
administration,  rather  than  there  should  be  any 
clamours  on  account  of  the  neglect  of  business 
in  the  office;  But,  my  lords,  upon  consider- 
ing the  natter,  1  did  not  apprehend  that  I  waa 
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fo  fit  a  pereoD  for  that  purpose.  I  was  not 
very  young  myself,  I  had  two  children,  and 
those  3roun§[:  I  apprehended  that  if  I  should 
drop  off  before  things  were  settled,  the  case 
might  be  still  the  same  as  I  found  them: 
therefore,  I  desired  1  might  have  somebody 
oioed  with  me  in  this  troublesome  affair,  fori 
did  foresee  a  good  deal  of  trouble  in  it.  Hon'- 
ever,  I  said  I  was  willing  to  engage  in  it,  if 
my  brother  John  Bennet  were  joined  with  rae^ 
rather  than  there  should  be  any  clamour  upon 
the  office;  and  I  persuaded  him  to  do  the 
•ame ;  and  accordingly,  I  went  down  to  the 
Commons,  to  see  if  administration  could  be 
granted  to  us  two.  Tbe  relations  in  the  coun* 
try,  and  those  people  concerned  for  them,  were 
very  wilting  that  admiaistration  should  be 
granted  to  Mr.  Bennet  and  myself;  and  ac- 
cordingly process  was  sent  to  cite  the  children ; 
and  that  done,  as  I  am  informed,  sentence  was 
given,  that  I  and  my  brother  Bennet  should 
liave  the  admbistration.  But  then  this  un- 
kappy  enquiry  coming  ou^  we  did  not  know 
what  situation  we  might  be  in,  and  for  that  rca* 
aoB  I  declined  it. 

E.  of  Macclesfield.  Has  Mr.  Borret  a  wife 
living,  or  is  she  dead  ? 

Oodfretf.  His  lady  died  a  month  before 
liim. 

E.  of  Maccle^ld.  What  ago  are  his  chil- 
dren? 

Godfrey*  The  eldest  is  about  three  years 
old,  and  the  youngest  about  two,  as  I  am  in- 
tbrmed;  I  never  saw  them. 

Mr.  John  Bennet  was  called  and  swon>. 

Sir  Wm,  Strickland.  The  question  I  desire 
he  may  be  asked  is,  whether  ne  did  not,  upon 
the  enquiry  into  the  affairs  of  Mr.  Borret's 
office,  apprehend  that  there  was  a  deficiency  ? 

/.  Bennet,  I  did  hear  it  reported  that  there 
would  he  a  great  deficiency  m  that  office,  at 
the  time  I  was  desired  by  ray  lord  Macclesfield 
to  look  into  it;  and  I  was  likewise  informed 
fioon  after,  that  there  was  like  to  be  no  de- 
ficiency. 

Sir  Wm,  Strickland,  I  desire  he  may  be 
aaked,  how  he  found  it  ? 

/.  Bennet,  I  found  his  papers  and  aocompts 
in  the  utmost  confusion.  His  accompts  were 
mostly  in  loose  papers  :  there  was  one  book  in- 
deed, but  that  extended  no  farther  than  to  the 
Christmas  before  his  death,  which  was  near 
three  quarters  of  a  year  before  be  died.  Mr. 
Godfrey  desired  I  would  join  with  him  in  taking 
out  administration  ;  after  a  good  deal  of  impor- 
tunity I  did  consent. 

Sir  Wm,  Strickland,  I  desire  one  question 
more.  He  says  he  was  informed  soon  after, 
there  was  like  to  be  no  deficiency  in  tbe  office. 
I  desire  to  know,  whether  he  did  inform  the 
earl  of  Macclesfield  there  was  like  to  be  no  de- 
ficiency ? 

J,  Bennet.  No,  1  did  not ;  but  I  did  inform 
him,  that  there  was  not  so  great  a  deficiency 
as  was  reported,  which  was  95  or  90,000/.  I 
could  main  do  regular  computation,  every 


I  thing  was  in  the  utmost  confosioD,  as  I  m> 
I  qnsinted  my  lord. 

I      E.  oY  Maccieifield,  Idesirehemaybessked, 

j  v^liether  he  did  not  inform  me,  that  he  fotaid 

I  more  stock  in  Borret's  name,  in  the  boob  sf 

tbe  several  com|ianies,  than  be  ooold  find 

charged  upon  him  in  tbe  office? 

J.  Bennet.  Not  to  my  remembraBce ;  for  I 
did  not  look  into  the  stocks  of  tbe  eompaaitt; 
that  wss  Mr.  Godfrey's  business. 

E.  of  Macclesfield.  You  then  looked  into  bit 
books  ?-^.  Bennet,  Idid  so. 

E.  of  Macclesfield.  Then  upon  yoQrlookio|^ 
into  his  books,  and  Mr.  Godfrey's  kiokiiiginis 
the  companies  books,  and  comparing  them  Uh 
gether,  I  desire  you  would  inform  my  loidg, 
whether  you  did  not  take  mone  to  be  in  his 
name,  than  he  was  charged  with  in  the  books  of 
tbe  office? 

J,  Bennet,  Upon  Mr.  Godfrey's  aceosst 
there  appwed,  upon  casting  it  up,  to  be  mora 
stock  in  his  name  than  the  securities  be  vii 
answerable  for  to  the  Court. 

£.  of  MacclesfieUL  He  has  said,  he  eooM 
not  tell  what  the  deficiency  wouki  be,  becsois 
he  could  not  make  up  a  regular  accompt ;  I 
desire  he  may  be  asked,  whether  he  du)  not  tdl 
me  that  he  believed  there  would  be  no  de« 
ficiency?— J.  Bennet,  No,  I  did  net. 

£.  of  Macclesfield,  Did  you  not,  upon  yoar 
oath  ? 

J.  Bennet.  After  Mr.  Borret's  death,  1  dil 
say  to  several  people,  when  they  were  olsmo- 
rous  (but  whether  I  said  so  to  my  lord  Nte- 
clesfield,  1  can't  tell),  that  upon  the  best  to- 
count  I  could  main  of  bis  confused  aflbin, 
there  would  be  a  deficiency  of  4  or  5,000^  sod 
1  believed  not  more. 

Com,  Serj.  Though  Mr.  Bennet  did  not  look 
into  the  books  of  the  public  companies ;  jet 
whether  he  did  not  examine  at  the  Exchequer 
upon  that  occasion? — J,  Bennet,  Yes. 

Com.  Serj.  I  desire  he  may  be  asked,  wbe« 
ther  he  did  not  tell  Mr.  Crodfrey  afterwords, 
that  upon  what  appeared,  there  would  be  oo 
deficiency  ? — J,  Bennet.  No. 

Mr.  Plwnmer,  Mr.  Bennethas  said,  apoa 
comparing  the  books,  he  found  more  stock  is 
Mr.  Borret's  name,  than  he  was  charged  with 
to  the  Court.  I  desire  he  may  be  asked,  if  b^ 
found  more  stock  than  the  money  and  tbe  ef« 
fects  he  was  charged  with  to  the  Court? 

J.  Bennet,  No,  my  lords,  the  best  cslcolt- 
tion  1  could  make,  was,  that  there  wasnesr  4 
or  5,000/.  deficient. 

•  Seij.  Fengelly,  We  shall  leave  this  Artieie, 
with  this  observation,  that  Mr.  Borret  died  ia- 
solvent,  and  a  debtor  to  tbe  suitors  of  the  Court, 
of  which  we  have  given  full  evidence ;  and  tbtt  * 
Mr.  Thurston  was  admitted  into  that  office  by 
tbe  Earl  im|ieached,  without  procuring  satis- 
faction to  the  suitors  of  the  Court,  or  security 
for  their  debts :  if  that  was  done,  it  lies  opoo. 
the  noble  lord  to  prove  it. 

Mr.  Onslow  My  lords,  the  Commons  hav- 
ing made  sood  that  part  of  their  Impeacbmenti 
by  which.the  earl  of  Macdei^beld  standscbaitfi 
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with  extorting  many  grreat  and  extravagant 
sums  of  money,  for  the  admission  of  aereral  of 
the  Masters  of  the  Court  of  Chancery  into  their 
respective  o£5c^8  :■  we  shall  now .  proceed,  my 
lords^.to  support  the  Eleventh  and  Twelfth  Ar- 
ticles, which  contain  manv  corrupt  practices, 
used  by  the  said  J^arl,  to  advance  and  encrease 
the  illegal  gain,  arising  to  himself  from  the 
sale  anddisposal  of  those  employments. 

The  Eleventh  Article  charges  him,  my  lords, 
ivith  admitting  several  persons  to  those  offices, 
irho,  at  the  time  of  their  admission,  were  of 
small  substance  and  ability,  and  highly  unfit 
for  so  great  a  trust,  as  by  the  nature  of  their 
employments  at  that  time  was  to .  be  placed  in 
them. 

The  Masters  in  Chancery,  my  lords,  have,  of 
late  years,  been  the  treasurers  of  that  Court ; 
the  repository  of  the  money  and  the  effects 
faj^oogbt  into,  the  Court ;  brought  there,  my 
lordsy  not  by  the  choice  and  consent  of  the  par- 
ties concerned,  but  by  the  compulsion  of  the 
Court,  uuder  the  faith  of  .a  better  security :  but 
so,  my  lords,  has  it  fallen  out,  that  this  pre- 
tended security  has  served  only  to  delude  the 
suitQ|rs  of  the  Court  into  a  false  quiet,  whilst 
their  estates  have  been  made  a  prey  to  infamous 
stock-jobbers,  and  wantonly  wasted,  by  some  of 
them,  to  juipport  the  e^avagancy  of  their 
living. 

The  fortunes,  my  lords,  of  orphi^ns  and  luna-^ 
tics  EEC,  .from  the  compassion  of  our  ffovern- 
meat,  a  part  of  the  qare  of  the  Court  of  Chan- 
cery ;  and  have  been  lodged  in  the  hands  of 
the  Masters,  as  a.pface  ot  sanctuary,  till  the 
owners  should  become  capable  of  managing 
their  estates  themselves:  when  they  come,  my 
lords,  to  reqiiire  their  fortunes,  he,  who  was 
the  supreme  judge  in  a  court  established  fur 
their  relief;  he,  who  was  the  great  guardian 
iiMf  ii^qts  and  lunaticf ,  will  be  found  to  have 
suffered  an  advantage  to  be  taken  of  tli^  weak- 
^^ess  9f  the  one,  an<tth<  misery  of  the  other,  to 
reader  their  helpless  condi^on  a  means  of  their 
l>uio,  instead  of  their  protection. 

This,  my  lords,  is  the  n^tare  of  the  trust  re- 
posed in  the  Masters  of  the  yourt  of  Chancery, 
and  this  the  use  they  have,  been  permitted  to 
qial^e  of  it.  The  greatn^  of  the  trust  will 
shew  your  lordships,  whaii  precautions  a  Lord 
Chancellor  ought  to  hare  taken,  as  to  the  offi- 
ceaa  admitted  into  these  employments;  and  the 
abuse  of  this  trust,  will  demonstrate  how  little 
his  care  has  been,  whose  duty  it  was  to  provide 
persons  of  integrity,  and  responsible  men,  for 
the  execution  of  these  offices ;  but  who,  my 
lords,  unfortunately  for  the  suitors,  and  to  the 
dishonour  of  the  public  justice  of  the  kingdom, 
presided  seven  years  in  the'Court  of  Chancery ; 
m  which  time,  a  deficiency  of  above  fourscore 
thousand  pounds,  has  happened  upon  the  Mas- 
ters he  admitted ;  and,  what  perhaps  may  be 
worthy  of  your  lordships'  particular  notice,  of 
the  six  Masters  on  whom  toere  appears  to  be  a 
deficiency,  four  of  them  were  admitted  by  him. 
If  our  evidence,  my  lords,  as  to  this  Article, 
jMRted  only  on  the  proof  of  thiW  dsfici^DCMSi  it 
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would,  ws  apprehend,  be  sufficient  to  evince 
what  the  Commons  have  here  alleged.  That 
persons  of  small  substance  and  ability,  have» 
oy  the  Earl  at  the  bar,  been  preferred  to  be 
Masters  of  the  Court  of  Chancery.  But,  my 
lords,  to  bring  this  chai*ge  still  nearer  to  the 
Earl,  we  have  it  in  proof,  and  strongly  so,  thak 
little  or  no  enquiry  was  ever  made  by  him,  into 
the  characters  and  circumstances  of  those  he 
admitted  into  these  offices.  That  in  fact,  my 
lords,  they  were  men  of  very  mean  fortunes. 
No  security  ever  required  of  them ;  which  stilt 
made  it  the  more  necessary,  that  their  owa 
ability  should  be  thoroughly  looked  into  and 
well  approved.  We  shall  shew  your  lordships,, 
that  they  were  .entrusted,  some  of  them,  with 
forty,  sixty,  one  of  them,  1  think,  to  the  amount 
of  a  hundred  thousand  pounds  in  cash  and  se- 
curities :  and  yet,  my  lords,  no  other  use  was 
made  of  this,  but  to  enhance  the  price  of  th^ 
office,  when  it  was  to  be  sold  and  Iwrtered,  for 
the  benefit  of  the  Earl.  The  argument  used, 
to  bring  up  any  person  to  the  rate  the  Earl  in- 
sisted OB,  was  the  largeness  of  the  sum  to  be 
transferred  to  the  purchaser.  The  temptation 
generally  succeeded :  the  reason  your  lordships 
will  easily  imagine ;  and  when  the  price  was 
thus,  agreed  upon,  no  other  qualification  was 
re^uir^,  the  person  stood  right  in  the  Earl's 
opinion,  and  was  thought,  proper  to  be.asso« 
ciated  to  him. — Were  it  only  tliat,  my  lords, 
the  Commons  would  not  have  troubled  your 
lordships  with  this  Article,  but  to  be  associated 
to  him  in  the  administration  and  execution  of 
justice,  and  to  be  entrusted  with  the  fortunes 
of  whole  families,  whose  only  support,  per- 
haps, depended  on  the  ability  and  integrity  of 
these  men ;  how  well,  my  lords,  the  Earl  con- 
sulted in  the  appointment  of  these  officers,  the 
honour  of  that  public  justice  they  were  to  assist 
him  in ;  what  regard  he  has  had  for  the  interest 
of  those,  whose  estates  he  thus  flung  into  their 
bands,  the  evidence  we  shall  produce  to  your 
lordships,  and  your  own  oliservations  upon  it« 
will  abundantly  shew,  notwithstanding  his  flat 
denial  of  this  part  of  the  Charge. 

I  will  trouble  your  lordships  but  with  one 
particular  more  in  this  Article,  and  it  is  what 
the  Article  concludes  with.  A  remarkable  de« 
claratioo  by  the  Eai-I,  of  the  ability,  and  other 
qualifications  of  the  Masters,  particularly  those 
promoted  by  him;  and  this  happened,  my 
lords,^  upon  as  remarkable  an  occasiont  A  very 
honourable  person,  then  a  judge  also  in  that 
Court,  and  now  justly  at  the  head  of  it,  having 
seen  with  indigfnation,  the  havoc  that  was 
making  of  the  effects  of  the  suitors ;  out  of 
compassion  to  them,  and  firom  a  zeal  for  jus- 
tice, endeavoured  to  put  some  stop  to  it,  in  an 
instance  that  came  within  his  cognizance.  An 
order  was  made  bv  him,  my  lords,  on  one  of 
the  Masters,  to  allow  some  profit  to  a  suitor 
arising  from  her  pwn  money,  which  the  Master 
designed,  as  it  was  thought,  to  have  sunk  to 
his  own  use.  The  Master  thought  himself  ag«* 
grieved,  and  fltd  for  redress  to  his  patron,  the 
then  Lord  Chancellor,  the  Sari  now  under 
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your  lordshi|»8*  coDsideration ;  aod  he  WM  se- 
cure in  80  doiofi^,  for  the  order  was  immediately 
discbarg^ed  ;  aod  then  it  was,  my  lords,  to  ob- 
Tiate  the  clamours  that  were  breaking  out  from 
all  sorts  of  people  against  the  Masters,  that  the 
£arl  did  in-  open  court,  then  sitting  as  Lord 
Chancellor,  in  his  judicial  capacity,  declare, 
Ibattthe  present  Masters  were  men  of  as  great 
proBity,.fbrtiine8y  and  abilities,  as  any  set  of 
Masters  that  ever  were  in  that  Court ;  and  that 
lie  had  had  the  satisfaction  of  putting  in  most 
of  them  himself.  As  this,  my  lords,  was  spoken 
in  general  of  them  all,  but  with  a  peculiar  re- 

gard  to  those  he  had  admitted  ;  the  Commons 
ave  laid  it  to  be  to  the  manifest  deceit  and  in- 
jury of  the  suitors  of  the  Court,  which  they 
are  justified  in  doing,  by  the  thing  itself  being 
false,  by  the  proof  we  have,  my  lords,  that  the 
£arl  must  know  it  to  be  iklse„  and  by  the  re- 
■emblance  it  bears  to  that  series  of  other  mean 
artifices  he  had  long  been  practising  to  give 
a  counterfeit  credit  to  these  corrupt  officers. 
A  credit,  my  lords,  he  was  soon  to  receive 
some  benefit  from:  tor  the  witness  will  in« 
form  your  lordships,  that  a  vacancy  of  a 
Blaster  in  Chancery  happened  the  day  before 
this  significant  and  memorable  decUratioo  was 
made. 

^  My  lords,  the  Commons  have  made  this  Ar- 
ticle a  part  of  their  Charge  against  the  earl  of 
^Macclesfield,  as  being  the  great  source  of  the 
evil  that  is  likeTv  to  bend  the  unhappy  sufferers 
in  the  Court  of  Chancery  ;  and  as  it  was  the 
means  he  made  use  of  to  draw  to  himself  those 
extravagant  sums  of  money  we  have  proved 
.  him  to  nave  received :  for  men  of  small  for- 
tunes, my  lords,  as  they  have  more  temptations, 
•o  they  run  less  hazard  than  others  in  preying 
opon  money  that  is  entrusted  with  them ;  aira 
it  is  this,  my  lords,  that  encourages  such  men 
lo'give  exorbitant  rates  for  employments  which 
afford  them  those  opportunities. 

Thus,  my  lords,  I  have  open^  to  your  lord- 
ships the  substance  of  the  Eleventh  Article,  and 
the  nature  of  our  proof  upon  it.  The  Tweinh- 
Article  will  be  opened  and  enforced  to  your 
lordships  by  the  gentleman  who  is  to  come  afler 
me.  1  shall  therefore  detain  your  lordships  no 
longer  than  to  make  this  one  observation,  that 
as  the  office  of  a  Master  in  Chancery  is  of 
ffreat  trust  and  importance,  that  as  these  of- 
ncersare  appointed  to  this  trust  by  the  sole  dis- 
cretion of  the  Lord  Chancellor;  and  that  the  ef- 
fects of  the  suitors  of  the  Court  are  deposited  in 
their  custody,  by  his  immediate  orders,  which 
.  he  might  have  placed  in  safer  hands  if  he  had 
thought  fit ;  he  becomes  by  all  this  in  the  na- 
ture of  a  superior  trustee  for,  and  is  therefore 
justly  answerable  to,  the  suitors  for  the  beha- 
viour of  these  men.  So,  my  lords,  in  some  de- 
cree may  the  public  be  thought  answerable  for 
him ;  which  makes  his  guilt  without  measure, 
who  has  thus  brought  a  disgrace  upon  his  coun- 
try, by  prostituting  one  of  its  highest  courts  of 
.justice  to  his  own  avarice  aud  corruption,  to 
the  rapine  and  corruption  of  his  inferior  of- 
tLoffn,  and  to  the  andoing  of  tbosei  who,  by  the 


constitution  of  the  kingdom,  have  beca  forcsd 
into  his  power. 

Mr.  Palmer.  My  lords,  the  gentleman  tbst 
spoke  last  has  fully  opened  the  evidence  of  the 
Eleventh  Article,  andThas  shewn  to  your  lord- 
ships, that  for  his  own  private  and  illegal  gain, 
the  impeached  lord  did  commit  the  mooej  aod 
efi^ts  of  the  suitors,  to  men  no  waycn  lab- 
stanoe  sufficient  for  so  great  a  trust.  The  lith 
Article  will  lay  before  you  a  most  corrupt  prac- 
tice, used  without  controul,  while  the  Earl  was 
Chancellor,  by  which  this  illegal  gain  was  im- 
mensely increased ;  and  whereby  Uiose  Masters 
of  whom  the  Commons  complain  b  the  pre* 
ceding  Article,  were  tempted  and  eoablea  to 
buy  tbebr  offices  at  extravagant  prices. 

Vonr  lordships  vnll  see  what  methods  wert 
used  on  the  admission  of  Masters  in  Chancery: 
great  sums  were  paid  fpr  the  surrenders  aod  m- 
missions,  and  those  sums  were  taken  fiem  the 
money  of  the  suitors ;  sometimes  the  porcbaas 
money  was  borrowed :  but  after  admissioa,  re« 
paid  from  the  cash  of  the  office ;  sometimes  ths 
value  of  the  purchase  was  left  in  the  sorm- 
dering  Master's  hands:  whatever  diffiereot 
ways  were  taken  at  the  beginning,  they  all 
tended  to  this  ;  the  suitors  were  to  make  the 
purchaser  easy,  and  the  people  weie  persoaded 
to  bid  high,  by  being  tola  how  easily  thelargeit 
aama  could  be  rais^ 

It  was  a  common  recommendation  to  a  psr- 
chaser,  to  tell  hini  how  much  cash  was  in  tM<if« 
fice ;  and  that  be  need  not  be  afraid  to  maka 
any  contract  good  ;  money  would  be  ready  tf 
seen  as  he  was  admitted :  your  lordships  wiH 
seethe  consequences  of  such  reoommenoalioiis. 
Masters  did  offer,  and  give  more  than  ooold  ke 
presumed  they  were  worth,  the  suitors*  moncj 
was  at  hand  to  make  ^od  the  bargun;  snl 
these  are  the  Masters  m  whose  offices  appear 
the  greatest  deficiencies. 

It  will  appear  to  your  lord^ps,  that  Mr. 
Kynaston,  and  Mr.  Thomas  Bennet,  procured 
their  places  in  this  manner.  Mr.  KyasslMi 
discharged  a-  bond  of  6,000/.  to  his  predeeei- 
*or,  by  giving  a  receipt  of  the  same  value.  Mr* 
Bennet  gave  a  receipt  to  his  preileoesBor  ftr 
10,000/. :  both  aeknowledged  a  transfer  «f 
80  much  of  the  suitors*  m«mey,theonereoeiTcd 
but  9/.,  and  the  other  1,500,  the  rest  was  ktf 
back  as  part  of  the  price  of  their  office ;  and  0 
now  a  piart  of  th«r  deficiencies.  How  greet 
their  deficiencies  are,  may  be  observed  to  your 
lordships  ;  Mr.  Bennef  s  is  near  10,000/.,  vA 
Mr.  Kynaston's  above  90,000/. 

This  is  the  practice  the  impeached  lord,  in  1^ 
Answer,  declares  himself  totally  ignoraot  or« 
and  is  what  the  Commons  declare  he  kneWi 
coimived  at,  and  encouraged  ^  and  as  they 
have  been  always  carelul  to  aver  nothing  bot 
what  the^  are  satisfied  will  be  fully  mai»' 
tained,  this  Article  will  be  supported  by  proofff 
that  the  impeached  lord  was  well  informed  (v 
what  he  now  denies  the  knowledge  of;  thstit 
was  the  subject  of  his  discourse,  and  thatjs 
fearedi  and  endaaveiircd  to  |pieventadisooi«if» 
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And  your  lordships  will  find  him  obsenriQ^ 
mi  the  acooQote  of  some  of  the  Masters,  as 
they  were  given  in  on  the  late  inquiry,  That 
they  were  given  in  in  the  worst  manner ;  that 
they  should  convince  the  world  that  they  paid 
for  their  places  out  of  the  suitors'  money  ;  and, 
that  they  would  at  last  discover  what  he  had 
always,  when  asked,  taken  care  to  deny. 

The  impeached  lord  admits,  in  his  Answer, 
That  he  never  cansed  any  schedules  to  be  made 
of  the  suitors'  effects,  to  be  transferred  over  to 
sacceeding^  Masters  :  that  it  was  what  his  pre- 
decessors never  did  before  him,  and  that  if  the 
conseqaences  alleged  by  the  Commons,  have 
arisen  from  this  practice,  or  the  not  ordering 
such  schedules,  he  thinks  he  is  not  criminal. 

My  lords,  the  Charge  of  the  Commons  is  ge- 
neral, that  be  knew  the  abuse,  and  took  no  care 
to  reform.it ;  if  he  had  taken  care  that  the  ef- 
lects  of  the  suitors  should  have  been  transferred 
by  schedule ;  if  he  bad  appointed  any  one  to 
overtook  the  transfer ;  if  he  bad  taken  any  me- 
thod at  all  to  be  assured  that  the  effects  of  the 
suitors  were  duly  made  over  according  to  this 
order  of  transfer,  the  Commons  would  not  have 
charged  as  they  have  done,  and  perhaps  he  had 
not  at  this  time  appeared  so  nigh  your  lord- 
ships' bar. 

But  if  the  imjpeached  lord  thinks  he  is  justi- 
fied by  saying,  it  was  not  his  duty,  and  there- 
fore tne  omission  no  offence.:  the  Commons 
aver,  in  their  Article,  that  it  is  the  duty  of  the 
Chancellor  of  Great  Britain,  to  superintend  the 
Masters  and  their  accounts ;  and  it  is  submit- 
ted to  your  lordships,  whether  be  is  not  crimi- 
nal, if  he  suffers  money  deposited  by  the  orders 
of  his  Court  in  the  hands  of  the  Masters,  to 
be,  without  order,  conveyed  or  left  in  private 
bands. 

I  shall  say  no  more  to  your  lordships  oo 
this  Article,  but  leave  the  proof  of  it  to  the 
CTideoce. 

Seij.  Tengelly.  My  lords,  the  proof  in  sup- 
port of  these  Articles,  will  go  to  them  hoth  pro- 
nuscnously .  In  the  first  place  we  beg  leave  to 
shew  to  your  lordships,  the  several  orders  of 
Court,  which  state  the  deficiencies  of  several 
Hasten. 

Mr.  Halph  Faxton  sworn. 

Seij.  Fengelly,  We  desire  he  may  be  asked, 
whether  the  papers  be  produces,  are  true 
eopies  of  the  orders,  examined  by  tbe  books  in 
the  office. 

Fusion.  My  lords,  they  are  true  copies,  I 
cnmined  them  ? 


LoBDs  Com.        Obdo  Curls. 
Veneris  S9  Die  Januarii,  17S4-5. 

Whereas,  hyan  order  made  by  tbe  right  bon. 
the  late  Lord  High  Chancellor  of  Great  Bri- 
tain, the  17  th  day  of  December  last,  it  was 
(inter  aP)  ordered.  That  the  Bank  notes,  and 
other  effects  therein  specified,  produced  before 
Mr.  baron  Gilbert,  Mr.  justice  Denton,  and 
lb.  justice  Baymond^  air  Natb.  Gould,  Mr. 


Thompson,  and  Mr.  Hanger,  three  of  the  di- 
rectors, and  one  of  them  deputy  -governor  of 
the  Bank  of  England,  by  tbe  several  Masters 
of  this  Court,  upon  the  examination  of  their 
acoompts,  for,  or  towards  answering  the  ba- 
lance of  cash  admitted  by  their  said  accompts, 
to  remain  in  their  respective  hands  belonging 
to  tbe  suitors  of  this  Court,  should  be  deposited 
in  several  chests,  and  that  then  the  said  chests 
should  be  locked  up  and  left  in  the  custody  of 
the  Bank  of  England,  in  such  manner  as  by 
the  said  order  is  provided :  and  whereas,  the 
Masters  had,  in  their  several  acoompts,  given 
in  particulars  of  stock  and  of  annuities,  trans- 
ferable in  the  books  of  the  several  companies^ 
standing  in  their  names,  which  belonged  to  the 
several  suitors  of  this  Court,  or  as  their  own 

g roper  stock  annuities,  by  which  part  of  the 
alanceof  cash  in  their  hands  might  be  mads 
good,  or  secured.  It  was  further  ordered. 
That  they  should  each  of  them,  forthwith,  de- 
liver into  the  respective  companies,  a  declara- 
tion in  writing,  wherein  such  stock  in  each  re- 
spective company,  or  the  annuities  there  trans- 
ferable, as  by  tlieir  respective  accompts  ap- 
peared to  belong  to  the  suitors  of  the  Court, 
and  likewise  the  stock  and  annuities  by  them 
respectively  [>roposed  towards  making  good,  or 
securing  their  oalance  of  cash,  or  so  much 
thereof  as  should  equal  the  balance  of  their 
said  accompts ;  incase  they  had  in  their  names 
more  than  sufBcientfor  that  purpose,  should  be 
dedared  to  be  upon  trust  to  attend  the  orders  of 
this  court :  and  it  was  further  ordered.  That  the 
said  several  Masters  should  forthwith  give  to 
the  said  Mr.  barop  Gilbert,  their  post  accompts 
of  their  receipts  and  payments  since  the  former 
accompts;  and  by  a  subsequent  order  of  ths 
Slst  day  of  the  said  December,  It  was  ordered* 
That  the  several  and  respective  Masters,  vifbose 
effects  so  ordered  to  be  secured,  did  oot  amount 
to  the  whole  balance  of  the  cash  admitted  by 
their  accompts,^  he  iu  their  hands,  should 
forthwith  secure  the  rest  of  the  balance  of  tbe 
cash  appearing  to  be  due  on  their  respective  ac- 
counts, by  depositing  in  like  manner  Bank 
notes,  or  other  effects  to  the  amount  thereof,  or 
enter  into  a  recognizance  in  a  competent  sum 
of  money,  with  two  or  more  sureties  to  be  ap- 

Soved  of  by  Mr.  baron  Gilbert,  Mr  justice 
enton,  and  Mr.  justice  Raymond,  or  any  two 
of  them,  for  duly  answering  from  time  to 
time  as  this  Court  should  direct,  such  sum 
and  sums  as  the  remaining  deficiencies 
of  their  said  respective  balances  amount 
unto.  And  whereas,  Mr.  Edward  Conway, 
one  of  the  Masters  of  this  Court,  did,  on 
the  19th  instant,  attend  the  right  bon.  tbe 
liords  Commissioners  tor  the  custody  of  the  ! 
great  seal  of  Great  Britain,  and  acknowledge  ' 
that  he  was  debtor  to  the  suitors  of  the  Court 
on  the  balance  of  his  cash  accoiupt,  the  sum  of 
lS,039i.  4s.  4id^,  and  that  he  had  brought  into 
the  chest  the  sum  of  3,000/.  only,  ao  that  he 
remains  debtor  on  the  said  cash  balance,  the 
sum  of  10,039/.  4«.  4ld.  and  that  since  making 
the  isid  former  orders,  he  had  sold  3^Q0iL 
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South  Seft  ttoek,  in  the  cause  between  the  lord 
and  lad^  FaulcoD^>erg-,  which  was  inteoded  a 
tecorit)'  for  the  sum  of  3,495/.  and  that  he  had 
shice  paid  off  only  the  sum  of  f, 593/.  9s.  Sd, 
pursuant  to  the  orders  of  this  Court  in  that 
cause,  so  that  there  remained  the  sum  of 
931/.  10s.  9d,  in  his  hands,  to  he  applied  to  the 

Jarties  concerned  in  that  cause ;  aod  that  he 
ad  since  sold  9,000/.  South  Sea  annuities  stock, 
|iart  of  the  sum  of  17,950/.  South  Sea  annui- 
ties stock,  belonging  to  the  suitora  of  the  Court 
in  several  causes,  which  he  ought  to  re-place. 
Their  lordships  did  thereupon  order,  That  the 
said  Mr.  Conwfty,  should,  in  a  week,  deposit 
the  sum  of  10,039/.  4f.  4d.i  and  also  the  said 
sum  of  831/.  I  OS.  Od.  belonging  to  the  said 
cause  of  Faolconber^  and  raulconberg  in 
Bank  notes,  or  mooey  in  his  chest  at  the  Bank 
^England,  and  also  should  re-place  the  said 
cum  of  3,000/.  South  Sea  annuity  stock,  or  that 
he  should  enter  into  a  recognizance  of  26,000/. 
with  two  sufficient  sureties,  to  be  approved  of 
by  one  of  the  Lords  Commissioners  for  the  cus- 
tody of  the  great  seal  of  Great  Britain,  for  an- 
■wering  the  said  sums,  and  replacing  the  said 
tl,O0O/.  South  Sea  annuity  stock,  in  snch 
manner  as  this  Court  should  direct:  and 
this  Court  being  yesterday  informed  by 
"Mr,  Attorney  General,  on  behalf  of  the 
suitors  of  this  Court,  that  the  said  Mr.  Con- 
way had  not  deposited  either  of  the  sums 
aforesaid,  or  entered  into  a  recognizance  with 
two  sureties,  as  by  the  said  order  he  was  di- 
rected :  it  was  thereupon  ordered  that  he  should 
on  this  day  attend  the  Court,  to  shew  cause 
why  he  aid  not  yield  obedience  to  the  said 
order.  And  he  now  attending  accordingly, 
SLud  admitting  that  he  had  not  deposited  either 
X)f  the  sums  aforesaid,  nor  replaced  the  said 
S,000/.  South  Sea  anndity  stock,  or  given  se- 
curiry  with  two  sureties,  as  by  the  said  order  is 
required :  and  whereas  he'  did  formerly,  upon 
examination  of  bis  accompts,  produce  to  the 
persons  who  inspected  the  same.  Bank  bills, 
and  notes,  sufficient  to  make  good  the  said  sum 
of  13,039/.  4s,  4d.i  being  the  whole  balance  of 
his  cash  accompts,  but  'had  only  deposited 
3,000/.  part  thereof  in  pursuance  of  the  said 
order ;  and  it  being  several  times  demanded  by 
the  Court,  whether  he  did  know  or  remember 
the  names  of  thejperson  or  persons  from  whom 
he  had  the  Aaid  6ank  notes,  or  any  of  them, 
or  did  know  or  remember  the  names  of  the 
person  or  persons  to.  whom  he  had  since 
Daid  or  delivered  them,  or  any  of  them, 
ne  declined  giving  any'  direct  answer  to  the 
said  question  relating  to  liis  own  proper  know- 
ledge and  remembrance ;  but  upon  oath  said, 
it  was  impofsible  for  him  to  answer  the  same ; 
whereupon,  and  upon  hearing  of  Mr.  Attorney 
General  and  Mr.  Solicitor  General  on  behalf 
of  the  suitors;  and  what  was  farther  insisted 
on,  this  Court  doth  declare,  that  the  said  Mr. 
Con  way  is  (guilty  of  very  high  contempts,  and 
doth  therefore  do,  for  bis  said  contempts, 
stand  committed  to  the  prison  of  the  Fleet ; 
Itad  that  for  making  provision  for  th^  execution 


•f  his  office,  and  that  no  prejndics  OMiy  btpfifB 
to  the  suitors  of  the  Court,  by  reason  M  theaM 
commitment,  he  do,  in  the  costody  of  the  wwh 
den  this  afternoon,  deliver  all  his  boob  sad 
papers  belongmg  to  his  office,  unto  Mr.  Hsl- 
fora,  obe  other  of  the  Masters  of  this  Csort, 
who  is  to  act  therein  as  he  the  said  Mr.  Gas- 
way  ought  to  have  done  during  his  coamnt* 
ment ;  and  the  clerk  of  Mr.  Conway  is  to  be  it 
liberty,  if  he  thinks  fit,  to  attend  Mr.  HMd 
therein,  and  Mr.  Conway  is  at  liberty  frost 
tine  to  tisae  to  make  such  proposals  to  As 
Court,  for  making  good  his  deficiency,  as  Irt 
shall  think  proper. 
R.  P.  Examined  6th  of  May,  1730,  liy 
Book  of  Entries,  Cnr»  Canb'  Letter  B. 


Lords  Com.    Ordo  CuiuJS. 

Meraor'  tertio  Die  Feb^.  Aim.  Regni  Geoigi 
Regis  undecimo. 

Whereas,  by  an  order  of  the  89th  sf  te. 
last,  for  the  reasons  therein  contained,  it  wsi 
ordered  that  Mr.  Thomas  Beonet,  one  of  ths 
Masters  of  this  Court,  should  then,  sKtiog  it 
the  Court,  give  his  own  recognizance  fo  be 
taken  by  Mr.  Holtbrd,  one  other  of  the  Mas- 
ters of  this  Court  in  the  peoaUy  of  184^0^ 
conditioned  to  answer  ana  pay  the  sois  rf 
9,075/.  therein  mentione<l,  in  such  manser  as 
this  Court  should  direct ;  and  that  upon  his  so 
doing,  the  time  for  his  performioj^  of  an  order 
of  the  12th  of  Jan.  last,  for  deposiriog  the  said 
9,075/.  or  procuring  two  or  more  sureties,  to 
enter  into  a  recognizance  of  the  penalty  afore- 
said, as  in  the  said  order  is  mentioned,  should 
be  enlarged  till  this  day :  and  if  he  shosU 
procure  such  sureties  to  enter  into  such  recog- 
nizance, he  was  first  to  give  the  names  of  toe 
intended  sureties  to  Mr.  Paxton  (solicitor  on  be- 
half of  the  suitors  of  this  Court),  to  the  end 
he  might  enquire  after  their  abilities;  and  the 
said  Mr.  Thomas  Bennet  was  this  day  to  at- 
tend the  right  honourable  the  lords  oon- 
missioners,  tor  the  custody  of  the  great  seal  of 
Great  Britain,  Ahen  such  farther  order  sbooM 
be  made  as  should  be  just.  And  the  said  Hr. 
Thomas  Bennet  this  day  attending  tlieir  lord- 
ships, in  the  presence  of  Mr.  Attorney  Ge- 
neral, and  Mr.  Solicitor  General,  on  behalf  ot 
the  suitors  of  the  Court ;  and  the  said  Mr. 
Thomas  Bsnnet,  now  delivering  into  ^*>^ 
particular  of  several  estates  which  he  proposrf 
to  assign  and  convey  as  the  Court  shall  dired, 
in  trust  for  the  suitors  of  the  Court,  and  ssb- 
mitting  to  be  examined  upon  interrogatories, 
for  discovery  of  all  other  estate  he  has,  both 
real  and  personal,  and  that  the  same  shall  be 
also  assi|rned  and  conveyed  to  the  same  tro^^ 
their  loi*dships  do  therefui-e  t»rder,  that  tne  tioie 
for  the  said  Mr.  Thomas  Bennet's  |[iring  w 
recognizance  with  tf»o  or  more  smrehes  m  tos 
penalty  aforesaid,  be  enlarged  until  Wednei- 
day  next,  at  which  time  the  sahi  Mr.  ThoitfJ 
Bennet  is  to  attend  in  Court,  when  such  fartoer 
bi^er  shall  tun  mude  as  shalltejost.   BtfTfi 
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the  meati  time,  he  if  tonwigii  ami  eonrej  the 
•ererel  estates  by  him  oow  proposed,  unto  the 
said  Mr.  Holfora,  as  he,  the  said  Mr.  Holford, 
•hall  approve  and  direct ;  and  is  also  within 
tint  time  to  prodoee  and  leave  with  the  said 
Hr.  Holferd,  all  deeds  and  writings  in  bis  own 
hands  refatiog  thereto ;  and  so  far  as  be  is 
able  to  procure  the  mortgagee  and  annuitant,  to 

Jrrodoce  and  ksre  with  the  said  Mr.  HoHhrd, 
he  several  deeds  and  wntiogs  in  their  respec- 
tive bands  rating  to  the  said  persons.  And 
the  said  Mr.  Thomas  Bennet  is  atoo,  within 
the  same  time  to  be  exaihioed  npon  interroga- 
tories before  the  said  Mr.  Holford,  for  discovery 
of  all  other,  bis  real  and  personal  estates,  and 
Is  also  to  MSign  and  convey  the  same  to  the 
said  Mr.  Holford,  as  he  shall  approve  and 
direct.  And  what  estates  shall  be  by  him,  the 
said  Mr.  Thomas  Bonnet,  so  assig^iM  and  coh- 
veyed  to  the  said  Mf .  Holford,  us  ldbi«sfejd, 
the  same  are  to  be  apon  trust  for  the  suitors 
of  the  Court,  as  the  Court  shall  direct ;  Imd 
Hm  said  Mr.  Pftxion  is  forthwith  to  prepare 
and  lay  interrogatories  before  the  sud  Mr. 
iielihrd  Ibr  the  purpose  aforesaid. 

jR.  P.  Examined  6th  of  May,  17S5 ;  by  Book 
of  Entry,  Cur'  Cane'  LeiterB. 


OrI>0  CtJKUB. 

Martis  Decimo  Nono  Die,  Jannarii,  1724. 

Whereas,  by  an  order  made  by  the  rfglit 
fionoiirable  the  Lord  High  Chancellor  of  Great 
Britain,  the  17th  day  of  December  last,  it  was 
^nmongst  other  things)  ordered,  that  the  Bank 
notes  and^rther  ercCta  therehi  specified,  pro- 
duced before  Mr.  baron  Gilbert,  Mr.,  justice 
Denton,  and  Mr.  justice  Raymond,  sir  Na« 
tttanael  Ckmld,  Mr.  'thompson,  and  Mr. 
Hanger,  three  of  the  directors,  and  one  of  them 
deputy  governor  of  the  Bank  of  England,  by 
the  several  Masters  of  this  Court,  upon  the 
«jcamination  of  their  accounts,  for,  or  towards 
answering  the  balance  of  cash  admitted  by 
%lieir  said  accompts  to  remain  in  their  respec- 
tive hands  belonging  to  the  suitors  of  this 
Coort,  sboeM  be  deposited  in  several  chesta, 
and  that  then  tbe  siaid  cheste  should  be  locked 
np,  iand  left  in  tb^  custody  of  thb  Bank  of 

*  England,  in  such  manner  as  by  the  said  order 
Is  provided.  And  it  wiiis  fVirtber  ordered,  that 
lliewd  several  Masters  shonld  forthwith  giwe 
to  the  said  Mr.  baron  Gilbert,  post^CciMnpts  of 
their  receipti^  and  paymento  since  their  former 

^   nccompta.    And  vy  a  subseifsent  order  of  the 

Slat  day  of  the  said  December,  it  was  ordered, 

that  the  several  and  respective  Masters  of  this 

-Court,  whose  eiKftda,  Ho  Ordered  lo  be  secured, 

did  not  MM»ntttio  the  whole  balance  of  the 

eatsh  admitted  by  their  accompts  to  be  in  their 

htwls,  should  fbrthVrith  secure  the  rest^f  the 

.   'balance  of  the  cash  appearing  to  be  due  on  their 

lespeetive  accompto,   by  depciiting  in  Kke 

,  tnanoi^.  Bank  notes,  or  othor  eflhds,  to  tbe 

^  amount  thiirehf,  or  ebter  into  a  recogniiaoce  in 

•  compotedt  tnHrvf  iM^itfy,  with  two  ormote 


sureties, -to  be  approved  by  Mr.  baren  Gilbert* 
Mr.  justice  Denton,  and  Mr.  justice  Raymondi 
or  any  two  of  them,  for  duly  answering  from 
time  to  tioUe,  as  this  Court  should  direct,  snoh 
sam  and  sums,  as  the  remaining  deficiencies 
Of  their  said  respective  bslances  amount  unto, 
Aad  Mr.  Edward  Conway,  one  of  the  Masters 
of  this  Court,  this  day  attending  the  fcnda 
commissioners  for  the  custody  of  the  great 
seal  of  Great  Britain,  and  acknowledging 
that  he  was  debtor  to  the  suiton  of  the 
Court  on  the  batance  of  his  cash  aOooonl^ 
in  tbe  sum  of  18,0392.  4c.  Aid. ;  and  ttet 
he  had  brooght  into  the  chest  the  sum  ef 
3,000/.  only,  so  that  be  remains  debtor  on  tha 
said  cash  balance,  the  sum  of  10,039/.  da.  4ld,^ 
and  that  since  the  making  the  said  fenncr 
orders,  he  has  soM  3,500/.  8oath-8ea  stock,  la 
tfae-canse  betweea  the  lord  and  lady  FauleoB«- 
hergi  which  wiss  intended  a  ncurity  for  the 
sum  of  3,493/.'$  and  that  he  hath  smoe  paid 
off  only  the  sum  of  9,593/.  9«.  3d.  pursnaflt 
to  the  orders  of  this  Court  in  that  eansa; 
so  that  there  remains  the,  sum  of  881/.  10s. 
9d.  in  his  hands,  to  be  applied  to  the  pap- 
ties  concerned  in  that  cause ;  and  that  he  baa 
since  sold  3,000/.  South-Sea  annuity  stack, 
part  of  the  sum  of  17,950/.  Soath*Sea  annoihr 
stock,  belonging  to  the  suitors  of  the  Court  m 
several  causes,  which  he  Ouebt  to  replace: 
their  lordships  do  tberenpon  oraer,  that  the  said 
Master  Conway,  do,  in  a  week,  deposit  tlm 
said  sum  of  10»0S9/.  4f.  ^d.  and  also  the 
said  sum  of  831/.  10s.  9d.  betonging  to  the 
said  cause  of  Fauteonberg  and  Faulconberg,  in 
Bank  notes  or  money  in  his  chest  at  the  Baidc 
of  England  ;  and  ahio  do  replace  the  said  sum 
of  9,000/.  Soatb-Sea  annuity  stock ;  or  that  Iw 
do  enter  into  a  recop;niaance  of  96,000/.  widi 
two  sufficient  enreties,  to  be  approved  of  by 
one  of  tbe  lords  comroissiooers  for  the  custodjr 
of  tbe  great  seal  of  Great  Britain,  for  an- 
awering  the  said  sums,  and  replacing  the  aaid 
9,000/.  8ooth*8ea  annuity  stock,  in  such 
manner  as  this  Court  shall  direct. 

Tho.  Pabhsu*,  Dep.  Reg. 

R.  P.    Examined  6th  of  May,  17125,  with 
Book  of  Bntried,  Cur'  Cane*  Letter  B. 


Ordo  Coelb* 

Mercurii  Vicesimo  Die  Januarii,  1794* 

Whereas,  by  an  order  made  by  tbe  r^ht 
honourable  tbe  late  Lord  Chancellor  of  Great 
Britoin,  the  17th  day  of  I>ecemher  last,  it  was 
(among  other  things)  ordered.  That  the  Bank 
notes,  and  other  effects  therein  specified,  pro« 
daeed  belbre  Mr.  baron  CKIbert,  Mr.  justice 
Denton,  and  Mr.  justice  Raymond ;  and  sir 
Nathanael  Gould,  Mr.  Thompewn,  and  Mr. 
Hanger,  three  ot  the  directors,  and  one  of  them 
deputy  governor  of  the  fitenk  of  England,  by 
the  several  Masters  of  this  Court,  upon  the  exa- 
niitiatfen  of  their  accounts,  for,  or  towards  an« 
awering  the  balance  of  cash  admitted  by  their 
sahlaeceBttta  to  lemilB  itt  llieir  respective  bande 
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South  Seft  ttoek,  in  the  cause  between  the  lord 
and  lady  Faulcouberi^,  which  was  intended  a 
necunty  for  the  sum  of  3,495/.  and  that  he  bad 
mnce  paid  off  only  the  sum  of  S,59S/.  9s.  Sd, 
pursuant  to  the  orders  of  this  Court  in  that 
cause,  so  tliat  there  remaioed  the  sum  of 
831/.  lOf .  9d.  in  his  hands,  to  be  applied  to  the 

Jarties  eoncerned  in  that  cause ;  aod  that  he 
ad  since  sold  S,000/.  South  Sea  annuities  stock, 
part  of  the  sum  of  17,950/.  South  Sea  annui- 
ties stock,  belonging  to  the  suHora  of  the  Court 
in  several  causes,  which  he  ought  to  re-plaoe. 
Their  lordships  did  thereupon  order,  That  the 
fiaid  Mr.  Conway,  should,  in  a  week,  deposit 
the  sum  of  10,039/.  4f.  4d.i  and  also  the  said 
sum  of  831/.  t05.  9d.  belonging  to  the  said 
cause  of  Faulconberg  and  Faulconberg  in 
Bank  notfs,  or  money  m  bis  chest  at  the  Bank 
$ff  England,  and  also  should  re-place  the  said 
«um  of  2,000/.  South  Sea  annuity  stock,  or  that 
he  should  enter  into  a  recognizance  of  26,000/. 
with  two  sufficient  sureties,  to  be  approved  of 
by  one  of  the  Lords  Commissioners  for  the  cus- 
tody of  the  great  seal  of  Great  Britain,  for  an- 
■wering  the  said  sums,  and  replacing  the  said 
11,000/.  South  Sea  annuity  stock,  in  such 
manner  as  this  Court  should  direct:  and 
this  Court  being  yesterday  informed  by 
Vt.  Attorney  General,  on  behalf  of  the 
suitors  of  this  Court,  that  the  said  Mr.  Con- 
way had  not  deposited  either  of  the  sums 
aforesaid,  or  entered  into  a  recognizance  with 
two  sureties,  as  by  the  said  order  he  was  di- 
rected :  it  was  thereupon  ordered  that  he  should 
on  this  day  attend  the  Court,  to  shew  cause 
why  he  aid  not  yield  obedience  to  the  said 
order.  And  he  now  attending  accordingly, 
SLud  admitting  that  he  had  not  deposited  either 
X)f  the  sums  aforesaid,  nor  replaced  the  said 
S,000/.  South  Sea  annuity  stock,  or  given  se- 
curity with  two  sureties,  as  by  the  said  order  is 
required :  and  whereas  he'  did  formerly,  upon 
examination  of  his  accompts,  produce  to  the 
persons  who  inspected  the  same,  Bank  bills, 
and  notes,  sufficient  to  make  good  the  said  sum 
of  13,039/.  4s,  4d.l  being  the  whole  balance  of 
his  cash  accompts,  but  'had  only  deposited 
3,000/.  part  thereof  in  pursuance  of  the  said 
order  ;  and  it  being  several  times  demanded  by 
the  Court,  whether  he  did  know  or  remember 
the  names  of  tbejnerson  or  persons  from  whom 
he  had  the  Said  Bank  notes,  or  any  of  them, 
or  did  know  or  remember  the  names  of  the 
person  or  persons  to.  whom  he  had  since 
Daid  or  delivered  them,  or  any  of  them, 
ne  declined  giving  any  direct  answer  to  the 
said  question  relating  to  liis  own  proper  know- 
ledge and  remembrance  ;  but  upon  oath  said, 
it  was  impossible  for  him  to  answer  the  same ; 
whpreupun,  and  upon  hearing  of  Mr.  Attorney 
General  and  Mr.  Solicitor  General  on  behalf 
of  the  suitors;  and  what  was  farther  insisted 
on,  this  Court  doth  declare,  that  the  said  Mr. 
Con  way  is  (guilty  of  very  high  contempts,  and 
doth  therefore  do,  for  bis  said  contempts, 
stand  committed  to  the  prison  of  the  Fleet ; 
'  luid  that  for  making  protrisioA  for  th^  execulioo 


of  his  office,  and  that  no  prejudice  niiiy  btppfn 
to  the  suitors  of  the  Court,  by  reason  of  the  oM 
commitment,  he  do,  in  the  custody  of  the  wif* 
den  this  afternoon,  deliver  all  his  books  sod 
papers  belonghftg  to  his  office,  unto  Mr.  Rsl- 
ford,  obe  other  of  the  Masters  of  thist^rart, 
who  is  to  act  therera  as  he  the  said  Mr.  Oes- 
way  ought  to  have  done  during  bis  oonnnit- 
ment;  and  the  clerk  of  Mr.  Conway  is  to  be  it 
liberty,  if  he  thinks  fit,  to  atund  Mr.  Unlfoi^ 
therein,  and  Mr.  Conway  is  at  liberty  ffom 
time  to  tioie  to  make  such  proposals  to  ths 
Court,  for  making  good  his  deficiency,  as  Irt 
shall  think  proper. 
R.  P.  Examined  6th  of  May,  1720,  lij 
Book  of  Entries,  Cur>  Canb'  Letter  B. 


Lords  Com.    Ordo  CimiA. 

Mercnr*  tertio  Die  Feh^.  Aim.  Regni  Geoigi 
Regis  undedmo. 

Whereas,  by  an  order  of  the  S9th  sf  Jts. 
last,  for  the  reasons  therein  contained,  it  wti 
ordered  that  Mr.  Thomas  Bennet,  one  of  ths 
Masters  of  this  Court,  should  then,  sittiog  iit 
the  Court,  give  his  own  recognizance  to  be 
taken  by  Mr.  Hblford,  one  other  of  the  Mas* 
ters  of  this  Court  in  the  penalty  of  IS.ISOL 
conditioned  to  answer  ana  pay  the  sooi  of 
9,075/.  therein  mentioned,  in  such  maoner  as 
this  Court  should  direct ;  and  that  upon  his  so 
doing,  the  time  for  his  performing  of  an  order 
of  the  12th  of  Jan.  last,  for  depositing  the  said 
9,075/.  or  procuring  two  or  more  sureties,  to 
enter  into  a  recognizance  of  the  penalty  afore- 
said, as  in  the  said  order  is  mentioned,  sbooM 
be  enlarged  till  this  day :  and  if  he  should 
procure  such  sureties  to  enter  into  such  reov^ 
nizance,  he  was  first  to  give  the  names  of  the 
intended  sureties  to  Mr.  Paxton  (solicitor  on  be- 
half of  the  suitors  of  this  Co\irt),  to  the  edl 
he  might  enquire  after  their  abilities;  and  the 
said  Mr.  Thomas  Bennet  was  this  day  to  at- 
tend the  right  honourable  the  lords  oooi- 
missioners,  tor  the  custody  of  the  great  seal  of 
Great  Britain,  ^hen  such  farther  order  shooM 
be  made  as  should  be  just.  And  the  said  BIr. 
Thomas  Bennet  this  day  attending  ttieir  lord- 
ships, in  the  presence  of  Mr.  Attorney  Ge- 
neral, and  Mr.  Solicitor  General,  on  behalf  o( 
the  suitors  of  the  Court ;  and  the  said  Ur. 
Thomas  Bennet,  now  delivering  into  Coart  a 
particular  of  several  estates  which  he  proposal 
to  assign  and  convey  as  the  Court  shall  direct, 
in  trust  for  the  suitors  of  the  Court,  and  svb- 
mitting  to  be  examined  upon  interrogatories, 
for  discovery  of  all  other  estate  he  has,  both 
real  and  personal,  and  that  the  same  Kball  be 
also  assigned  and  conveyed  to  the  same  tra^: 
their  lordships  do  therefore  order,  that  tiie  tiine 
for  the  said  Mr.  Thomas  Bennetts  firing  b« 
recognizance  with  two  or  more  suretocs  ra  the 
penalty  aforesaid,  be  enlarged  until  Vt^ednei* 
day  next,  at  winch  time  the  sahi  Mr.  Tlioioii 
Bennet  is  to  attend  in  Court,  when  such  fartber 
oi^er  fthall  tiiid  ttUkde  as  ihallteja^'  0<^'* 
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the  meati  time,  he  if  to  9mi^  ami  eonrej  the 
•ereriil  estates  by  him  now  proposed,  onto  the 
said  Mr.  Holford,  as  he,  the  said  Mr.  Holford, 
shall  approve  and  direct ;  and  is  also  within 
Clnt  time  to  prodoee  and  leave  with  the  said 
Hr.  Holford,  all  deeds  and  writings  in  bis  own 
hands  rdating  thereto ;  and  so  far  as  be  ss 
able  to  procure  the  mortgagee  and  annuRant,  to 
produce  and  leate  with  the  said  Mr.  Holford, 
the  several  deeds  and  writings  in  their  respec- 
tive bands  relating  to  the  said  persons.  And 
the  said  Mr.  Thomas  fltennet  n  also,  within 
the  same  time  to  be  exaihioed  npon  interrogm- 
tones  before  the  said  Mr.  Holford,  for  discovery 
of  all  other,  bis  real  and  personal  estates,  and 
Is  also  to  Msign  and  convey  the  same  to  the 
anid  Mr.  Hdfbrd,  as  he  shall  approve  and 
direct  And  what  estates  shall  be  by  him,  the 
•aid  Mr.  Tboiofls  Benoet,  so  assig^iM  and  cob- 
ireyed  to  the  aaid  Mf .  Holfbrd,  us  aforesfedd, 
the  same  are  to  be  apou  trust  for  the  suHors 
of  the  Court,  as  the  Court  shall  direct ;  Imd 
Hie  said  Mr.  Paxion  is  forthwith  to  prepare 
and  lay  interrogatories  before  the  sud  Mr. 
fielfhrd  Ibr  the  purpose  aforeaaad. 

jR.  P.  Examined  6th  of  May,  17S5 ;  by  Book 
of  Entiy,  Cur'  Cane'  Letter  B. 


OkDO  CtJKUB. 

Martis  Decimo  Nono  Die,  Jannarii^  1724. 

Whereas,  by  an  order  made  by  the  rfglit 
fionourable  the  Lord  High  Chancellor  of  Great 
Britain,  the  17th  day  of  December  last,  it  was 
^amongst  other  things)  ordei^,  that  the  Bank 
notes  and^rther  ercCts  therein  specified,  pro- 
dnced  befbfe  Mr.  baron  Gilbert,  Mr.,  justice 
Denton,  and  Mr.  justice  Raymond,  sir  Na- 
thanael  Ckmld,  Mr.  Tliompson,  and  Mr. 
Hanger,  three  of  the  directors,  and  one  of  them 
deputy  governor  of  the  Bank  of  England,  by 
the  several  Masters  of  this  Court,  upon  the 
^jcamination  of  their  accounts,  for,  or  towards 
answering  the  balance  of  cash  admitted  by 
%lieir  said  accmnpis  to  remain  in  their  respec- 
tive hands  belonging  to  the  suitors  of  this 
Court,  sboeM  be  deposited  in  several  chests, 
and  that  then  .the  said  chests  should  be  locked 
ttp,  and  left  in  th^  custody  of  thb  Bank  of 
England,  ih  such  manner  as  by  the  said  order 
H  provided.  And  it  wiss  fiirtber  ordered,  that 
llieaaid  several  Masters  should  forthwith  give 
to  th0  said  Mr.  baron  Gilbert,  post^ccompts  of 
their  receipt^  and  payments  since  their  mrmer 
accom^.  And  by  a  subseifsent  order  of  the 
Slat  day  of  the  said  December,  it  was  ordered, 
tiiat  the  sevefil  and  respective  Masters  of  this 
C/Onrt,  whose  efllftcta,  M»  drdeied  lo  be  secured, 
-4id  not  MMNittt  to  the  whole  balance  of  the 
cash  admitted  by  thdr  aceonipis  to  be  in  their 
hatnis,  should  fbrthVrith  secure  the  festef  the 
'halance  of  the  cash  appearing  tso  be  due  on  their 
respective  accompts,  by  depoaitivg  in  Kke 
.tnanoi^,  Bank  notes,  or  oth^  efllfids,  to  the 
"  amount  therehf,  or  ebter  into  a  recognliaoce  in 
a  oompetttlt  toDorvf 'ttio^iyi  with  two  or  mete 


sureties,  to  be  approved  by  Mr.  baren  Gilbert* 
Mr.  justice  Denton,  and  Mr.  justice  Raymondt 
or  any  two  of  them,  for  duly  answering  iroa 
time  to  time,  as  this  Court  should  direct,  such 
sam  and  sums,  as  the  remataing  deficiencies 
<if  their  said  respective  iMlances  amount  uato. 
Aad  Mr.  Edward  Conway,  one  of  the  Masters 
of  this  Court,  this  day  attending  the  knda 
ooromissioners  for  the  ouslody  of  the  great 
seal  of  Great  Britain,  aad  aoknowledgiug 
that  he  was  debtor  to  the  Buitoni  of  the 
Court  on  the  bahmce  of  his  cash  aCooont^ 
in  the  sum  of  18,039/.  4c.  4^4, ;  and  ttet 
he  had  brought  into  the  chest  the  sum  ef 
3,000/.  only,  so  that  he  remains  debtor  on  tha 
said  cash  bahmce,  the  sum  of  10,039/.  da.  4|(/.{ 
and  that  since  the  making  the  aaid  fanner 
orders,  be  has  soM  3,500/.  South-Sea  stock,  ia 
the  cause  betweea  the  lord  and  lady  FaulcoB«- 
beif^,  which  was  intended  a  ncurity  for  the 
sum  of  3,493/.'$  and  that  he  hath  smoe  paid 
.  off  only  the  sum  of  9,593/.  9f .  3i/.  pursaaiil 
to  the  orders  of  this  Court  in  that  eaasa; 
so  that  there  remains  the,  sum  of  881/.  10s. 
9d.  in  his  hands,  to  be  applied  to  the  pap- 
ties  concerned  in  that  cause ;  and  that  he  haa 
nUioe  sold  3,000/.  South*Sea  annuity  stack, 
part  of  tlie  sum  of  17,950/.  Soath«Sea  annoitv 
stock,  bekMigiBg  to  the  suitors  of  the  Court  m 
several  causes,  which  he  ought  to  replace: 
their  lordships  do  thereupon  oraer,  that  the  said 
Master  Conway,  do,  in  a  week,  deposit  tha 
said  sum  of  10,059/.  4f.  4i</.  and  also  the 
said  sum  of  831/.  10s.  9d.  betonging  to  the 
said  cause  of  Faulconberg  and  Fsuloonbeig,  in 
Bank  notes  or  money  in  his  chest  at  the  Baidc 
of  England  ;  and  also  do  roplaee  the  said  sum 
of  9,000/.  Soath-Sea  annuity  stock ;  or  that  he 
do  enter  into  a  recop;niaance  of  96,000/.  with 
two  sofiicieot  eureties,  to  be  approved  of  by 
one  of  the  lords  commissioners  for  the  custod3r 
of  the  great  seal  of  Great  Britain,  for  an- 
altering  tlie  said  sums,  and  replacing  the  aaid 
9,000/.  8ooth*8ea  annuity  stock,  in  sucb 
manner  as  this  Court  shall  direct. 

Tho.  VMsmus^  Dep.  Reg. 

R.  P.    Examined  6th  of  May,  17S5,  with 
Book  of  Bntriet,  Cur'  Cane'  Letter  B. 


I 


Ordo  Cuelb* 

Mercorii  Vioesimo  Die  Januarii,  1794. 

Whereas,  by  an  order  made  by  the  tight 
honourable  the  late  Lord  Chancellor  of  Great 
Britain,  the  17lh  day  of  December  last,  it  was 
(among  ether  things)  ordered.  That  the  Bank 
notes,  and  other  effects  therein  specified,  pro* 
daeed  before  Mr.  Iiaron  Gilbert,  Mr.  juatiee 
Denton,  and  Mr.  justice  Raymond ;  and  sir 
Nathanael  Oodid,  Mr.  Tbota9ps«m,  and  Mr. 
Hanger,  three  of  the  directors,  and  one  of  them 
ddputy  governor  of  the  fitenk  Of  England,  by 
the  several  Masters  of  tliis  Court,  upon  the  exa- 
Oiinatfen  of  their  accounts,  for,  or  towards  an- 
swering the  balance  of  cash  admitted  by  their 
saitlaectBttts  ta  lenila  itt  iieir  respective  bande 
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belon^kiff  to  the  suitors  of  this  Coart^  should  be 
tiepotitea  io  sereral  chests,  and  that  then  the 
said  chests  should  be  locked  up  and  iefl  in  the 
custody  of  the  Bank  of  England,  in  such 
manner,  as  by  the  said  order  is  |frovided.  And 
it  was  further  ordered.  That  the  said  se? eral 
Masters  should  forthwith  give  to  the  said  Mr. 
baron  Gilbert  post  accounts  of  their  receipts 
•nd  payments  since  their  former  accoonts. 
And  hy  a  subsequent  order  of  the  21st  day  of 
the  said  December,  It  was  ordered.  That  the 
flereral  and  respective  Masters  of  this  Court, 
whose  effects  so  ordered  to  be  secured,  did 
not  amount  to  the  whole  balance  of  the  cash 
admitted  in  their  accounts  to  be  in  their  hands, 
•houtd  forthwith  secure  the  rest  of  the  balance 
of  cash  appearing  to  be  due  on  their  respective 
accounts,  by  depositing,  in  like  manner.  Bank 
notes,  or  other  effects,  to  the  amount  thereof, 
or  enter  into  a  recognizance  in  a  competent 
•um  of  money,  with  two  or  more  sureties,  to 
be  approved  by  Mr.  baron  Gilbei^,  Mr.  justice 
]>eDton,  and  mr.  justice  Raymond,  or  any  two 
of  them :  for  duly  answering,  from  time  to 
time,  as  this  Court  should  direct ;  such  sum 
•nd  sums  as  the  remaining  deficiencies  of  their 
said  respective  balances  amounted  unto  ;  and 
Mr.  Kynaston,  one  of  the  Masters  of  this 
Court,  being  this  day  present  betbre  the  rig^t 
hon.  sir  JeSery  GiU>ert,  knt.  one  of  the  lords 
oommissioners  for/the  custody  of  the  great  seal 
of  Great  Britain,  and  being  examined  touching 
the  money  and  effects  for  which  be  was  an- 
swerable to  the  suitors  of  the  Court,  did  admit, 
that  the  sum  of  31,954/.  155.  and  a  fartbing, 
Was  the  cash -balance  in  his  hands,  due  to  the 
suitors ;  and  that  he  had  deposited  in  his  chest 
at  the  Bank,  the  sum  of  4,686/.  Is.  9d.  in 
pursuance  of  the  order  of  the  17th  of  De- 
cember aforesaid ;  and  that  he  had  declared  a 
trost  of  300/.  South-Sea  stock  for  the  suitors, 
whidi  at  the  present  valuation  is  360/.;  so 
that  there  remains  the  sum  of  36,908/.  llf. 
S^d.  deficient  and  unsecured  to  the  suitors 
of  the  Court;  and  proposed  towards  satisfac- 
tion thereof,  to  assign  over  a  debt  of  30,850/. 
owing  to  him  from  Mr.  Delahaye,  in  such 
manner  as  should  be  thought  proper  for  the 
benefit  of  the  suitors:  but  alleged  that  he  was 
not  to  be  charged  with  the  sum  of  7,575/. 
mentioned  in  his  accounts  to  be  part  of  the 
albresaid  26,908/.  lis.  S^d.  Whereupon  their 
lordships  considering  what  was  alleged  by  biro, 
were  of  opinion,  that  he  was  answerable  to  the 
suitors  of  the  Court  for  the  said  sum  of 
7,675/.  and  do  therefore  order.  That  the  said 
Mr.  Kvnaston  do,  in  a  week,  deposit  the  said 
sum  of  36,908/.  111.  ^d.  in  money  or  Bank 
notes,  in  his  chest  at  the  Bank  of  Eng- 
land, or  enter  into  a  recognizance  in  the  pe* 
Dalty  of  53,817/.  with  two  or  more  sureties, 
to  be  approved  of  by  one  of  the  lordn  com- 
missioners for  the  custody  of  the  great  seal  of 
Great  Britain,  to  -answer  and  pay  the  saiil 
sum  of  36,908/.  lis.  3(</.  in  such  manner  as 
Ibis  Court  shall  direct. 

Tuo.  PiRKSiX;  Dep.  Beg. 


R.  P.  Ezaoeiined  tbo6th  of  May,  1735,  by  tht 
Book  of  Entries.  Cnr'  Cane'  Letter  B. 


&/.  Gen.  The  Managers  for  the  House  of 
Commons  lay  before  your  lordships  then 
orders,  to  shew,  that  the  several  Maaten 
therein- mentioned  wei^e  deficient.  It  will  bs 
incsmbent  on  the  noble  lord  to  shew,  that, 
when  they  were  admitted,  they  were  of  ability 
proper  for  such  a  trust.  We  now  proceed 
upon  the  declaration  that  was  made  on  the  SUI 
of  JanuaiT  last  wssilMrelve-mooth,  and  dnra 
that  Mr.  Waller  may  %e  called. 

Mr.  WaUervwoTVk. 

Sol,  Gen.  My  lords,  we  desire  he  may  be 
asked,  whether  he  applied  to  my  Lord  CW- 
cellor  upon  an  order  made  by  ab  honour  tfat 
Master  of  the  Rolls,  relating  to  Mr.  Coowty ; 
and  what  it  was  my  Lord  Chancellor  said  on 
that  occasion  P 

Waller.  In  July  1723,  I  had  directioM 
from  my  client  to  apply  to  Mr.  Conway,  to  lay 
out  upon  the  South  Sea  annuities  the  som  of 
4,000/.  that  had  b^n  brought  before  him  io  a 
cau^e  between  Mr.  Devenant  and  my  lord 
Cardigan.  The  Master  told  me  at  first,  h« 
would  take  care  of  it.  Upon  further  applica- 
tion, he  said,  the  order  had  directed  aoothar 
sum- of  money  should  be  brought  before  him 
io  the  same  cause,  and  that  he  could  not  pot  out 
the  one  without  the  other.  Upon  this,  f  aih 
plied  by  petition  Io  the  Master  of  the  Rolla, 
praying,  that  Mr.  Conway  might  be  obliged  ts 
put  out  the  money,  and  that  he  might  aoswer 
mterest  for  it  after  he  had  had  it  a  reasoaible 
time  in  his  hands.  Upon  that,  the  Master  of 
the  Rolls  directed  he  should  lay  out  the  mo- 
ney  immediately. 

oeij.  Probyn.  I  beq^  your  lordships  pardon 
for  interrupting  this  witness.  In  the  maooff 
he  isgoiujg^  on,  your  lordshi|»  observe,  be  ii 
taking  notice  or  orders,  petitions,  acts  of  tbo 
Court,  and  this  he  gives  upon  his  raemoiy. 
We  think  these  ought  to  be  produced. 

Sol,  Gen.  If  they  are  desirous  to  entertaia 
your  lordships  witli  them,  we  have  them  all 
here.  We  only  make  use  of  them  to  let  in  the 
declaration  of  the  noble  lord. 

£.  of  Macclesfield.  If  that  be  all  the  vm, 
there  is  no  need  to  {produce  these  orders:  W 
if  they  are  to  introduce  evidence  with  rdatioa 
to  the  merits  of  the  cause,  it  is  proper  to  hart 
them  produced. 

Sol,  Gen.  We  don't  dispute  the  jastioe  « 
the  order  then  made,  but  ask  the  occasion  of  itj 
and  all  we  desire  is,  what  was  declared,  and 
what  was  the  occasion  of  the  declaration. 

Sen.  PengeUy,  The  Managers  don't  €otir 
Into  the  consideration  whether  the  order  if 
just  or  no.  All  they  represent  to  your  lord- 
ships, is  the  occasion  of  this  declaratioB. 
Whether  a  man  acts  justly  that  detains  mone^t 
and  does  not  pay  it  out  when  he  ought  to  do  i^ 
that  we.  leave  to  another  determination.  Bo| 
what  we  aak  now,  is  the  declaration  of  the  MP 
of  Macdesfifildi  and  tbo  QCGuka  tif  it 
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Waller,  Upon  the  petition  to  the  Mas- 
ter of  the  Rolls,  he  made  an  order  to  put  the 
money  out,  and  that  the  Master  shoold  pay  some 
interest.  On  this  he  applied  to  my  Lord  Chan- 
cellor, to  discharge  this  order.  My  lord,  upon 
thai  occasion,  said.  The  Master  was  not  to 
blame,  and  that  the  then  Matters  were  a  set  of 
Masters  of  as  great  probity,  ability,  and  for- 
tune, as  ever  nad  been  before ;  and  that  his 
lordship  had  had  the  satisfaction  of  having  put 
in  most  of  them  himself.  I  cannot  say,  thai 
these  were  the  very  words,  but  it  was  to  this 

SoL  Gen,  When,  at  what  time  was  this  F 

Waller.  This  declaration  was  made  the 
SI  St  of  January,  178S. 

Sol,  Gen.  Where  was  it  f 

Waller.  In  court,  at  my  lord's  house  in 
lincoln's-inn-iields,  where  he  usually  sat. 

Sol.  Gen.  Was  there  at  that  time  any  va- 
cancy of  any  Master's  office ;  and  how  long 
did  that  vacancy  happen  before? 

Waller.  Mr.  Fellowes  died  either  the  day 
before,  or  the  day  but  one  before. 

Sol.  Gen.  Was  there  any  observatioos  made 
at  that  time  of  any  person  in  court  thai  took  no- 
tice of  what  was  said  ? 

Waller.  One  of  the  counsel  took  notice  of 
somebody  taking  notes,  and  said,  he  believed  it 
would  be  in  the  Amsterdam  gazette  in  a  short 
time,  or  to  that  purpose.  My  Lord  Chancel- 
lor asked  who  he  was  ? 

£.  of  Macclesfield.  I  desire  he  may  tell  yonr 
lordships,  when  application  was  made  to  me  t^ 
^vay  of  complaint  of  it,  what  it  was  I  said  at 
that  time  f 

Waller.  IdonHrememJher. 

£.  of  Macclesjkld.  Pray,  recolleet  yourself, 
if  1  did  not  say  it  was  right,  and  they  had  a 
light  to  take  notes  there. 

Waikr.  I  don't  remember  tliat  you  did. 

£.  of  Maceiesfield.  Did  I  make  no  answer  P 

WalleTm  Not  as  I  remember. 

Seij.  Probyn.  I  desire  he  may  be  asked, 
whether  he  kept  any  notes  or  memorandums 
cf  the  words  that  were  then  said  ? 

Waller.  No,  my  lords. 

Sen.  Probyn.  How  does  he  then  come  to  re- 
member the  very  words  ? 

Waller.  Since  my  lord  Macclesfield's  ooun- 
cel  will  have  it,  I  must  acquaint  your  lordships, 
that  it  struck  me  with  so  'much  astonishment 
to  hear  such  a  declaration  made  on  the  Mas- 
ters, which  most  people  thought  they  did  not 
deserve,  that  indeed  I  oould  not  but  remember 
it,  and  have  remembered  it  ever  since. 

Seij.  Pengelly.  We  have  several  other  per- 

.sens  who  were  present  at  this  time,  when  this 

.  declaratkitt  was  made ;   bat  we  apprehend  it 

was  80  public,  so  notork>us,  and  has  been  so 

.  distinctly  proved  by  a  person  present,  that  it 

will  be  unnecessary  to  call  further  evidence 

to  it. 

Sol,  Gen,  We  hejg  leave  to  trouble  yonr 
lordships  as  to  one  circumstance,  to  ascertain 
the  death  of  Mr.  Fellowes :  Wc  hava  one  of 
Mr.  Fellowes's  servants  hara. 

4  I 
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Edward  Ange  sworn. 

Sol.  Gen.  We  desire  lie  may  be  asked,  whe« 
ther  he  was  a  servant  to  Mr.  Fellowes  f 

Ange.  T  was  a  clerk  in  Mr.  Fellowes's  of « 
(ice  at  the  time  of  his  death,  and  many  years 
before.  ^ 

Sol.  Gen.  When  did  he  die,  what  day  P 

Ange.  Upon  the  19th  of  January,  1723. 
^  Sol.  Gen.  It  was  the  31st  that  the  declara- 
tion was  made,  so  that  it  seems  that  it  was  ne- 
cessary ;  and  such  a  declaration  was  wanting 
at  that  time  to  keep  up  the  price  of  the  office. 

Mr.  lAgMboun  (Med. 

Sol.  Gen.  We  desire  Mr.  Li^htbonn  may 
be  asked,  whether  he  gave  any  mtimation  to 
the  earl  of  Macclesfield,  that  the  circumstances 
of  some  of  the  Masters  were  suspicious,  before 
the  !21st  of  January  was  twelvemonth. 

Mr.  hulwyche.  I  desire  Mr.  Lightbonn  would 
ive  your  lordships  an  account  what  discourse 
e  had  concerning  the  Masters  with  the^rl  of 
Macclesfield. 

lAgktboun,  I  can*t  say  I  acquainted  hina 
with  my  suspecting  any  of  the  Masters  by 
name  being  deficient ;  but  I  told  him  in  con- 
versation, Uiat  as  a  deficiency  had  happened  in 
Mr.  Dormer's  office,  the  like  accident  might 
happen  in  others ;  and  that  it  might  be  proper 
for  his  lordship  to'  take  some  measures  to  pre- 
vent the  like  for  the  future,  if  possible. 

Mr.  Lutwyche,  In  the  year  1733,  whether 
had  yon  any  discourse  with  my  Lord  Chancel- 
lor relating  to  the  circumstances  of  any  of  the 
Masters,  or  about  any  proposals  of  security  te 
be  given  by  them  ? 

lAghtboML  In  the  year  1733, 1  had  some 
conversation  with  my  lord  upon  that  subject^ 
and  it  was  upon  the  occasion  of  my  lord'a 
sending  for  me  to  know  why  I  had  not  com- 
plied with  a  proposal  of  the  Masters,  to  pay 
500/.  towards  making  good  Mr.  Dormer's  de- 
ficiency. 1  asked,  whether  it  was  his  lord- 
ship's proposal,  or  whether  it  was  a  proposal 
from  some  of  the  Masters.  My  lord  said,  it 
was  mentioned  by  the  Masters,  and  he  approved 
of  it ;  and  as  the  rest  had  complied,  he  hoped 
1  would. 

Sol.  Gen,  You  need  not  now  give  a  partica- 
lar  account  of  this ;  this  will  be  proper  on  ano* 
tlier  occasion  ;  that  1  desire  to  ask  you  now  La^ 
only  in  genera],  whether  before  tlie  3 1st  of 
January,  1733,  you  bad  any  conversation  with' 
my  lord  about  the  deficiency  of  the  Masters^ 
and  that  there  was  reason  to  suspect  a  deft* 
ciency  in  some  of  the  Masters  ? 

lAghthoun.  I  did  not  mention  any  particular 
person,  but  only  that  an  accident  had  lately 
bappened,  and  as  it  had  happened,  it  might 
happen  again  ;  but  I  was  for  from  mentioning 
any  Master  by  name;  for  I  might  tberebj 
have  made  myself  liable  to  an  action. 

Sol.  Gen.  We  don't  desire  to  ask  him  whe- 
ther he  mentioned  any  particular  Master,  but 
only  in  general  whether  he  did  not  say  he  had 
grocmds  to  suspect  soma  of  them  f  The  quei^ 
tion  is  in  general* 
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Com.  Serf.  The  question  was  first  asked  in 
gieiieral ;  but  the  ansiver  not  coining  out  to 
their  satisfaction,  they  now  apply  it  to  a  parti- 
cular fact,  to  which  the  answer  required  is  only 
Yea  and  No.  This  we  apprehend  not  to  l>e 
altogether  so  regular  j  we  tnerefore  desire  the 
question  may  be  asked  in  other  terms. 

Sol.  Gen.  My  lords,  1  will  ask  the  question 
in  general,  whether  he  gave  any  intimation  in 

feneral,  that  there  inight  be  a  suspidon  ai'  the 
[asters? 

LigJUbaun.  I  did  in  genera]  acquaint  my  lord, 
M  this  accident  bad  happened,  I  did  not  know 
bow  soon  it  might  happen  again.  The  year 
1730  had  made  great  ha? ock,  and  1  did  not 
know  what  effect  it  might  have  had  amongU  us. 

Soj.  Petigelfy.  1  desire  Air.  Lightbonn  may 
be  asked,  wbetner  he  can  recollect  that  he  had 
any  discourse  with  my  lord  Macclesfield  to 
Ihat  effect  at  any  other  time  before  Jaaoary 
1723  ? 

lAghiboun.  My  lords,  I  can't  confine  myself 
to  a  particular  time.  I  hare  had  the  honour  of 
maoy  conversations  with  my  lord  Macclesfield 
on  this  subject,  and  what  uassed  at  one  parti- 
cular time  more  than  another,  1  can't  remena- 
ber.  'IJI^ve  ofien  had  the  honour  to  hear  his 
lordship  mentioning  the  methods  which  he 
thought  of  to  prevent  it,  and  to  propose  such 
methods  as  1  thought  of ;  but  I  can't  tell  all 
the  particular  times. 

Serj.  Pengelfy,  I  desire  be  may  be  asked, 
whether,  from  the  conversation*  which  passed 
between  the  earl  of  Macdesfietd  and  himself, 
it  appeared  to  him,  that  the  Earl  had  any  sus- 
picion of  a  want  of  substance  in  the  Masters  ? 

Lightkmn.  My  lord,  when  I  mentioned  it, 
■eemed  unwilling  to  think  so.  He  said  he 
hoped  not ;  he  hoped  there  was  no  manner  of 
danger,  tbejr  were  all  recommended  to  him 
for  men  of  fortunes,  or  to  that  effect  Lat- 
terly, this  last  year,  when  my  lord  was  talking 
of  this  matter,  be  seemed* to  think  there  was 
a  necessity  that  there  should  be  an  en- 
quiry into  this  affair :  and  when  the  Masters 
were  ordered  to  bring  in  their  own  accmmts,  I 
remember  I  told  my  lord  i  questioned  if  they 
were  able  to  do  it  My  lord  said  be  hoped  it, 
and  wished  it 

B.  of  AInngdon.  If  Mr.  Lightboun  be  left 
to  bis  own  discretion,  to  relate  without  inter- 
ruption whatever  he  can  recollect  that  passed 
between  him  and  lord  Maodesfield  before  Jan. 
172S,  when  this  declaration  was  made  in  Court, 
it  may  jg^fe  your  lordships  a  fuller  light  and 
•atistaction. 

Lightboun.  I  don't  rismember  to  have  had 
•ny  particular  eonversatmn  about  the  abilities 
of  the  Masters,  farther  than  I  have  mentioned 
to  your  lordshipa.  1  have  tdd  you  that  1  did 
give  some  hints  in  a  doubtful  manner,  that  I 
was  dissatisfied ;  but  it  would  very  ill  have  be- 
eome  roe  to  have  mentioned  particular  people 
whom  I  was  doubtful  of, 

Serj.  Pengelly.  My  lords,  we  proceed  now  lo 
flsaminesome  witnesses  upon  the  Article  re- 
loting  to  tke  Hasten  coming  in,  and  in  what 


manner  the  money  was  paid  upon  their  id* 
mission,  either  on  a  surreuder,  or  death  of  a 
former  Master ;  and  out  of  what  faod  Ihtt 
money  was  paid.  We  beg  leave  to  osUMr, 
Kynaston. 

Mr.  JITyiioifon.  called. 

Serj.  Fengelly,  We  beg  leave  he  may  ba 
asked,  in  relation  to  his  treaty  whh  Mr.  Rogen, 
when  he  came  into  his  office ;  and  in  wbit 
manner  the  money  paid  for  the  office  im 
raised? 

Kywuton.  It  was  in  May,  1721. 

dom.  Serf,  Before  Mr.  Kynaston  answsn  ta 
this,  we  ho(>e  the  Managers  shall  iotinate  ts 
your  lordships,  that  they  have  evidence  to  a»- 
pi V  this  to  the  lord  who  now  stands  accnttd ; 
otherwise  a  bare  discourse  between  Mr.  Ro- 
gers and  Mr.  Kynaston  cannot  affect  the  sari 
of  Macclesfield. 

Mr.  Lutwjfche.  I  apprehend  this  interrop' 
tion  is  very  unnecessary:  It  is  the  first  part  of 
the  Article  we  are  goinff  to  prove,  that  it  was  a 
practice  among,  the  Masters  in  Chancery,  to 
pay  the  money  for  their  places  out  of  tin 
suitors'  money ;  and  that  toougb  the  Chan* 
cellor  had  good  reason  to  suspect  or  know  thiii 
yet  be  anpUed  no  remedy  or  redress,  bat  let  it 
go  on  for  his  own  benefit:  Thereftbre  ws 
must  begin  with  the  first  part  of  the  AHida 
Tb^  are  not  to  examine  and  ask  the  Ma^ 
nagers,  whether  they  have  any  proof  of  tiM 
latter  part  of  the  Article?  We  are  begiDoistf 
with  the  firat  part  of  the  Article,  and  then  shatt 
bring  it  home  to  the  noble  lord. 

Sol*  Oen.  We  shall  prove  the  whole,  that 
there  was  such  a  practice,  and  that  it  ii  res» 
sonable  to  think  the  noble  lord  knew  it,  or 
had  reaaon  to  suspect  it,  and  did  not  prevaot 
it.    We  must  first  oegin  with  the  practice. 

Serj.  Pengeliy.  My  lords,  we  desire  he  oar 
give  your  lordships  an  account  of  the  mediodi 
taken  at  the  time  he  came  into  the  olEoe,  of 
selling  and  paying  for  those  offices,  and  ia 
what  manner  the  agreement  for  his  office  vai 
transacted? 

Kynaston.  My  lords,  1  tveated  with  MV' 
Rogers  for  the  sale  of  his  place  in  Mat,  1731. 
I  did  understand  then,  and  had  heard  before,, 
that  the  method  was,  that  they  retained  9 
much  of  the  money  bebnging  to  the  office  for 
their  places,  and  that  auch  hSi  been  the  Dtao* 
tice.  I  did  agree  with  him,  and  entered  is^ 
Articles  to  pay  him  6,000/.  for  his  place,  i 
weut  for  some  time  into  the  cowMry,  and  wbo 
1  was  there,  he  wrote  to  me,  and  told  me  that 
he  designed  to  resign  the  -place  on  the  9tb  of 
August.  1  did  come  up  to  town,  and  onthe 
9th  of  August  I  gave  htm  a  bond  for  d,O00ii 
Then  I  went  with  him  to  my  lord  Maodesfioi^i 
and  was  sworn  in  Master.  There  was  a  ge- 
neral order  for  biro  to  deliver  over  the.  effedi 
and  securities  to  roe ;  after  this  he  delivered  sp 
the  bond  which  i  had  ^iveii  him,  and  retaison 
so  much  money  belonging  to  the  suitors  of  tse 
Court  as  amounted  to  6,000/.  Ue  paid  ma 
Ol.  and  delivered  me  up  my  bond}  and  Ig^^ 
him  a  receipt  fqr  6,009l. 
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Sen.  PeHgelfy,  I  denre  to  know  wliat  was 
paid  ror  his  admission  f 

Kyna$taH,  1,500  gnineas  were  paid  to  Mr. 
CM&gbaiD  by  Mr.  Baily. 

Serj.  Pengeify.  How  was  it  repaid  P. 

Kytuuion,  Id  Febroary  afterwards,  I  stated 
an  account  with  the  person  that  was  my  cash- 
iceeper  and  kept  my  money,  in  relation  to  the 
money  receirra  and  paid,  and  be  chaived  me 
with  the  1,575/.  and  dedacted  it  oat  of  the  mo* 
ney  of  the  suitors  which  he  had  receiTed. 

Berf.  Pengel^.  I  desire  he  may  be  asked, 
liow  moch  casn,  what  snm  of  money  came  to 
hm  hands  from  Mr.  Rogers  P 

Kyffoston,  Something^  aboTe  S0,000/. 

fieri.  Pengelfy,  I  desire  he  may  be  asked, 
Whether,  when  these  effects  were  Sy  the  order 
of  transfer  deli? ered  from  Mr.  Rogers  to  him, 
4faere  was  any  person  present  on  tebalf  of  my 
lord  Macclesfield  to  see  them  delirered  orer  P 

Kynaston.  No. 

Serj.  Pengdly.  Was  there  any  aceoant 
<4emattded  of  him  afterwards,  either  by  my  Lord 
Chancellor  or  bis  agent,  of  the  quantum  of  the 
eiffiectsorcashP 

Kynoiton.  I  don't  remember  there  erer  was. 

8eij.  Pengelfy.  I  beg  leave  to  ask,  whether 
at  that  time  he  had  money  enongh  of  his  own 
to  pay  Mr.  Rogers  6,000/.  for  his  place,  and 
1,500  ^ineas  to  my  lord  Macclesfield  for  his 
admission  P 

Kytuutan.  Ves,  I  believe  I  had  more  money 
•t  that  time,  bat  it  was  out  upon  aecarity ;  I 
WOM  worth  more. 

Serj.  Pengelly.  What  was  his  inducement  to 
^me  into  this  office? 

Sol.  Gen,  Or,  I  would  ask  it  in  other  words, 
Whether  the  easiness  of  his  paying  for  his 
place  was  not  one  thing  that  mduced  him  to 
purchase  ? 

Kyntuton.  Yes,  1  believe  It  was  one  induce* 
ment  to  me  to  purchase  the  place. 

^r  Wm,  Stnckknd.  I  beg  leave  to  ask  ano- 
ther question:  Mr.  Kynaston  says,  he  had 
more  money  of  his  own  at  that  time ;  but  I  de- 
sire to  know  whether  he  coold  have  paid  7,575/. 
which  he  gave  for  bis  office,  unless  he  had  paid 
it  out  of  the  suitors'  money  ? 

Kynaston,  No,  I  could  not  have  paid  the 
wbole. 

fieij.  Probyn,  If  the  gentlemen  have  done,  I 
desire  he  may  be  asked,  what  money  he  had  of 
his  own  at  that  time,  either  in  cash,  or  in  bis 
Uoiker's  hands,  or  in  security  P 

KynatUm,  I  really  cannot  tell,  I  believe  I 
mwfat  have  between  3  and  3,000/. 

Serj.  Proiyn.  How  much  can  you  take  upon 
you  to  say  you  had  P 

Kynaston.  KeaHy  I  cannot  tell. 

Beij.  Probyn.  Speak  lo  the  nearest  you  can. 
.  KynaHon.  I  believe  I  bad  about  2,000/.  very 
aear  three,  in  money  and  effects. 
-     fieri.  Proby^'  What  other  estate  had  you  P 
Had  you  any  real  estate  P 

Kynaston.  I  had  an  estate  setded  upon  me  at 
my  marriage ;  no  other  estate. 

Seg.  Probyn..  i  desire  you  to  give  an  «c- 
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count,  whether  you  had  any  other  personal 
estateP 

Kynaston.  No,  I  do  not  remember  I  had,  ex- 
cept you  reckon  timber  such. 

Com.  Serf,  I  desire,  my  lords,  he  may  b^ 
asked,  what  the  annual  value  of  bis  real  estate* 
waaP 

Seij.  Penf e/£^.  I  submit,  whether  he  be 
oblkped  to  tdl  his  whole  drcumstanoea  ? 

Kynaston.  1  am  very  willing  to  tell,  it  was 
about  400/.  a  year. 

Com,  Serf,  Whether  he  had  not  his  estata 
without  impeachment  of  waste  P 

Kynaston.  Yes. 

Soj.  Probyn.  Of  what  value  might  tho' 
timber  be  P 

Kynaston,  I  was  once  bid  3,500/.  for  it,  but 
now  they  know  J  have  an  occasion  to  sell,  they 
will  not  give  me  so  moch. 

Serj.  PengeUy,  I  be^  leave  he  may  be  adced, 
whether  at  that  time  bis  fttther  was  living  P 

Kynaston.  Yes,  he  was  at  the  time  of  my 
purchasing  the  place. 

Seij.  Pengelty.  As  the  cash  was  above 
30,000/.  of  what  value  were  the  securities  P 

Kynaston,  Really  I  cannot  tell,  I  have  given 
in  an  account  of  the  effects. 

Serj.  Pen^tf/fy.  About  what  sum  P 

JCynoff^oR.  1  have  given  it  in  my  acoounta 
what  it  was. 

Serj.  PengeUy,  To  what  sum  doth  the  whdt 
both,  u  cash  and  securities  amount  P 

Eymaston.  I  believe  under  50,000/.  about 
46,000/. 

Seij.  PengeUy,  The  securities  as  well  as  the 
cashP 

KynoMton.  I  mean  the  securities  and  the 
cash  together. 

fieij.  PengeHy,  Upon  this  evidence,  we  sub* 
mit  it  to  your  lordships.  Whether  the  timber 
open  his  estate  was  a  proper  security  for 
50,000/.  to  be  put  into  his  hands. 

£.  of  MaeclBKfield,  He  now  represents  his 
estate  to  be  400/.  a  year.  How  was  it  re- 
putedP 

Kynaston,   I  believe  about  500/.  per  annum* 

Mr.  Plummer,  I  desire  to  ask  him,  Whether  if 
he  had  felled  every  stick  of  timber  on  his  estate, 
that  and  his  personal  estate  would  have  paki 
what  be  was  to  give  for  his  Master's  place  P 

Kynaston.  No,  it  would  not 

fielrj.  Pengelfy,  My  lords,  we  make  use  of 
this  ai  e  prcm  OT  thetormer  Article. 

Mr.  J%omas  Bennet  called. 

Sen.  PengeUy.  My  lords,  we  desire  he  ma^ 
be  asked  in  what  manner  the  transfer  of  his 
office  was  transacted,  and  how  the  money  was 
paid  for  his  Master's  place  P 

Tho.  Bennet.  My  lorda,  when  I  treated  with 
Mr.  Hiccocks  about  the  surrender  of  his  office, 
one  of  the  first  things  he  told  me  inras,  that  1 
need  raise  no  money  to  come  into  this  office^ 
f(»r  whatever  money  we  agreed  for,  shoold  be 
deducted  out  of  the  money  to  be  paid  over  to 
roe,  which  I  understood  to  be  the  money  be- 
longing to  th^  suitors  of  the  Court. 

SN 
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Seij.  FengeUy.  What  was  done  in  puisnaooe 
Dfthis? 

Tho,  Bennet.  This  encouraged  me  to  go  on 
and  proceed,  in  order  to  come  into  this  office ; 

4buppo«ed  tliia  to  be  the  practice,  else  I  bad  not 
one  in. 

Serj.  Pengelfy,  Whether  vaa  that  generally 
teputed  to  be  the  practice  ? 

Tho.  Bennet,  I  own  I  thought  so.  I  was  a 
younger  brother,  and  had  not  money  enough 
of  my  own  to  come  into  that  office. 

8eij.  Ftngdly.  We  beg  leave  that  he  may 
inform  your  lordBhips  how  much  he  was  to  pay» 
and  how  it  was  raised  and  paid  ? 
I  Tho.  Bennett  The  sum  i  agreed  to  pay  Mr. 
Hiccocks  was  1,500/.  and  the  sum  to  my 
Lord  Chancellor  was  1,600  guineas,  which  u 
6,075/. 

Serj.  Pengellu.  We  hope  that  he  shall  in- 
form your  lordships  how  it  was  raised  and  paid. 

Tho,  Bennet,  As  to  the  1,500  guineas,  I  ac- 
quainted your  lordships  I  borrowed  it  of  my 
brother,  and  the  next  day  returned  it  htm  again 
out  of  the  money  1  receired  of  Mr.  Hiccocks. 
Asaoon  as  1  was  admitted,  I  went  to  Mr.  Hic- 
cocks, and  demanded  of  him  the  suitors'  effects. 
He  paid  me  1,500/.  and  told  me  I  moat  give  a 
receipt  for  9,000/.  I  told  him,  it  was  hard  to 
liave  no  more  money  paid  me,  when  be  told  me 
there  was  much  more  cash  in  the  office,  and 
that  I  had  ffiTc;n  my  lord  Macclesfield  more 
than  he  had  offered  to  pay  me  i  be  said  he 
should  pay  me  more  afterwards,  but  he  insisted 
on  my  taking  this  now,  so  1  took  the  1,500/. 
and  gave  him  a  receipt  Ibr  9,000/. 

S^.  Fengelfy.  I  desire  he  may  be  asked, 
trbetber  upon  any  occasion  he  had  any  dis- 
course with  the  earl  of  Macclesfield  relating  to 
the  method  of  his  coming  in,  or  about  the  re- 
payment of  the  1,500  guineas  he  paid  him  ? 

Tho.  Bennet,  In  order  to  give  an  account  of 
this,  1  must  acquaint  yoor  lordships  of  the  oc- 
casion of  my  waiting  on  his  lordship.  Mr. 
Holford  tM  me  that  ray  Lord  Clianc^lor  had 
sent  to  him,  and  desired  that  he  and  my  bro- 
ther, John  Bennet,  would  endeavour  to  acoom- 
nsodate  matters  between  Mr.  Hiccocks  and  my- 
self, on  occasion  of  the  deficiency  of  my  ac- 
i0Mmts.    Mr.  Holford  said  be  did  not  care  to 

St ;  bat  my  brother  did  go  to  l|f  r.  Hiccocks. 
e  would  do  nothing,  no  accommodation  could 
bo  made;  but  my  brother  told  me  that  my 
Lord  Chancellor  would  pay  hack  to  mo  the 
1,500  guineas  which  he  had  received,  so  the 
iBatter  with  Mr.  Hiccocks  might  bo  accommo- 
dated. 

Serj.  Pengelly.  When  was  this? 

Tkk  Bennet.  It  was  aboot  the  tuae  of  onr 
giving  in  our  accompts. 

Serj.  Pengelly.  Was  it  before  Christmas,  or 
after? 

Tho.  Bennet.  It  was  before  Christmas  last, 
in  December;  I  think  about  the  7th  of  De^ 
cember.  Upon  that  I  asked  my  brother,  whe- 
ther I  might  depend  opon  it,  that  my  Lord 
ChanoelkMr  wooM  pay  back  the  1,500  gsideaa? 
▲ad  ha  said.  Yes,  ho  had  H  tnm  lis  lordship ; 


and  be  did  assort  mo  I  might  depend  spoa  it} 
but  he  said  nothing  conM  be  done  witb  Mr. 
Hiccocks.  Then  f  desired  them  to  aoqoaiDt 
my  lord  with  it ;  they  both  declined  it,  aad 
desired  I  woiikl  so  myself  upon  this  oecsnoo, 
I  went,  and  I  told  my  lord,  1  was  come  to  wiil 
upon  his  lordship  to  thank  him  for  the  kind  9U 
fer  he  had  made  to  my  brother,  of  retnniMtbs 
1,500  guineas,  and  1  wished  the  saoie  coimba 
said  of  Mr.  Hiccocks,  and  1  couM  prevail  with 
him  ;  bat  nothing  could  be  dona :  I  oanets 
return  his  lordship  thanks ;  aad  I  thooght  I 
should  have  received  tho  saooey  then.  My 
lord  asked  me  to  sit  down,  and  then  told  ne  if 
he  bad  known  I  had  bMO  to  give  ao  great  a 
sum  of  money  for  the  office,  he  wookl  not  bavt 
admitted  me.  1  told  him  1  did  give  so  grvt 
a^sam,  but  imoiediately,  as  aooa  as  I  was  ad- 
mitted, 1  enaared  my  hteto  tho  value  of  8,0001 
which  cost  me  400/.  so  that  if  1  bad  died,  ns. 
harm  would  have  come  to  the  suitors.  Mj 
lord  said,  it  was  very  honourably  dooe.  Boos 
after  that  he  said,  he  was  very  sorry  to  see  tJM 
items  that  were  put  into  my  aocompt  and  Mfi 
Ky naston's,  in  relation  lo  sums  in  the  baads  of 
an  honourable  person :  for,  aays  he,  that  bslh 
discovered  the  method  of  purchasing  tbsw 
offices,  that  the  money  is  deducted  oot  of  tbt 
snitors'  money,  which,  said  he,  1  have  always 
taken  pains  to  deny,  whenever  I  have  besa 
asked  the  question. 

Seri.  Pengelly.  Wo  beg  leave  now  to  ask 
him,  now  much  the  whole  of  the  cash,  aod 
securities  trausferred  from  Mr.  Hiccocks  ts 
him,  amounted  to? 

Tfio.  Bennet,  I  believe  near  100,000/. 

Ser).  Pengelly,  I  apprehend  be  said  bi^sie, 
he  was  a  vounger  brother,  and  had  but  littk 
fortune  of  his  owu ;  I  desve  he  may  be  asked, 
whether  any  care  was  taken  by  my  lord  Mac*, 
clesfield  as  to  the  transferring  the  efiects  oftbe 
suitors  in  Mr.  Hiooocks's  hands  o\'or  to  biai?, 
and  whether  any  person  was  employed  by  isy 
lord  to  see  the  effects  traosforred  over  ? 

Tho.  Bennet.  No. 

Se^.  Pengelly.  Whether  there  wasasy  sthor 
security  for  this  great  sum  of  money  d^pout^^ 
in  his  hands,  besides  what  was  made  by  diii  ifl* 
surance  on  bis  life? 

Tho.  Bennet,  No,  my  lords,  I  know  of  ss 
other  secority.  That  was  a  fokuitary  actff 
my  own,  and  I  paid  for  it 

Mr.  Lntwyche.  My  lords,  Mr:  Bennet  isy% 
be  had  some  reason  to  hope  that  the  1,509 
guineas  woaM  be  given  him  back  again;  1  de- 
sire he  may  be  awed,  whether  thm  wss  asf 
soboequent  overlnre  about  paying  the  li^ 
guineas  back  again  ? 

Tho,  BennH.  MyLordCbiBOBliordisni«N 

me  at  that  time,  and  told  me,  I  sboohl  set  ka^ 
by  what  measa,  or  by  what  methods  I  sbosM 
receive  tho  money,  or  by  whose  bands ;  *» 
his  lordship  wmild  take  care  that  oae  way  « 
other  I  should  receive  iit  he  would  notisy 
boW|  becanse  I  might  be  called  opso  to  an* 
swer  what  discourse  paased  bstwces  k"  ""** 
ship  and  nw  in  snsthcr  pkeSk 
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Mr.  Lutwyche,  Was  there  any  thing  done 
upon  that  P 

J%o,  Bennet  Hearing'  nothing  from  my 
liOrd  Chancellor  for  a  fortnight  after,  1  went  to 
h\B  secretary,  Mr.  Dixoii,  and  told  him  that  1 
had  used  such  expressions  in  my  acconipt,  that 
if  the  money  was  not  produced,  it  would  oblige 
me  to  name  my  Lord  Chancellor ;  and  I  de- 
sired him  to  acquaint  my  lord  that  I  could  not 
pay  this  money,  and  that  I  must  discover  it  in 
a  day  or  two.  This  was  Sunday  night:  the 
«ame  night  Mr.  Dixon  returned  from  mv  lord, 
aud  told  roe,  that  if  Mr.  Holfbrd  would  he  pre- 
sent the  next  morning  at  the  pavment  of  the 
money  at  Mr.  Kynaston's  chambers,  that  Mr. 
Kynaston  and  myself  should  receive  it.  We 
i¥ere  there  the  next  day.  Mr.  Dixon  came,  but 
brought  no  money ;  said  my  lord  expected  some 
ioderonification.  We  said,  as  to  an  indemnifi- 
cation we  could  give  none.  He  said  he  would 
go  to  my  lord.  I  was  in  hopes  he  would  have 
ronght  the  money ;  but  when  he  came  back, 
he  said  it  was  «n  holiday,  and  no  money  could 
be  had,  and  desired  we  would  go  to  the  judges, 
smd  desire  two  or  three  days  time  to  produce 
this  money.  I  told  him  we  could  not  do  it, 
Ibr  that  very  night  the  report  was  to  be  laid 
before  the  kmg  and  council.  He  then  returned 
again  to  my  Lord  Chancellor,  as  he  told  us, 
And  when  he  came  back,  be  said  my  Lord 
Chancellor  was  gone  out.  Upou  that  we  gave 
in  my  Lord  Chancellor's  name  to  the 
Judges,  and  the  gentlemen  of  the  Bank,  and 
they  gave  it  in  to  the  council,  as  J  am  informed. 

Mr.  Lutwyche.  My  lords,  we  desire  he  may 
answer  this  questkMi,  whether  it  was  explained 
what  that  indemnification  was,  which  was  ex* 
pected,  and  in  what  manner  it  was  to  be  ? 

7^.  Bennet.  My  lords,  Mr.  Dixoo  exphuned 
it  thus 

E.  of  Macclesfield.  I  hope  whatever  Mr. 
T>ixon  said,  shall  not  affect  me;  but  that  they 
'iwill  produce  him:  he  is  able  to  speak  for 
himself. 

Mr.  Lutmyche,  Then  I  only  desire  he  may 
be  asked,  what  officer  Mr.  l5ixon  was  under 
.any  Lord  Chancellor  f 

Tko.  Bennet,  Mr.  Dixon  was  my  k>rd's 
•ecretarv. 

Mr.  Lutwyche,    Whether  at  that  time  that 

'vou  had  the  discourse  with  my  lord  Maccles- 

Seld,  you  mentioned  or  said  any  thing  of  Mr. 

Dixon's  having  come  to  you  in  my  lofd  Mac- 

desfield's  name? 

Tko.  Bennet,  No,  my  lords^  that  was  before 
Jf  r.  Dixon's  coming  to  me. 

Mr.  Lutwyche.  Did  you  take  notice  at  any 
time  to  ray  lord  Macclesfield  of  Mr.  Dixon's 
coming  to  you  f 

Tho.  Bennet.  No,  I  never  spoke  to  my  Lord 
Chancellor  afterwards.  This  was  the  27th  of 
December,  and  it  was  the  7th  of  December, 
that  I  waited  upon  my  lord. 

f^vyPengetly.    ne  think  it  appears  that 

Mr   Dixon  vi  as  an  agent  of  mv  lord  Maccles- 

*Aeld'8 :  I  desire  to  know  what  the  nature  of  the 

^posal  of  iodenuuficatioo  was,  that  he  made  P 


E.  of  Macclesfield.  I  can't  think  Mr.  8er« 
jeant  is  in  earnest.  Have  they  proved  that  he 
was  employed  by  mef  I  have  heard  no  proof 
of  it,  only  Mr.  Seijeant  hath  said  it.  Mr. 
Dixon  himself  is  the  proper  person  to  give  a  a, 
account  of  what  he  told  them  from  me.  If 
they  do  insist  upon  it,  X  must  beg  your  lord** 
ships' judgment. 

Seij.  Pengelly.  If  it  is  insisted  upon  by  tha 
noble  lord,  to  disavow  the  proceedmgs  of  his 
own  agent,  we  will  wave  it. 

E.  of  Macclesfield.  I  neither  avow  nor  dis- 
avow, but  1  object  to  the  evidence  of  this  gen- 
tleman about  the  discourse  of  what  Mr.  Dixon 
said,  who  is  living  and  can  speak  for  himself. 

^  Seij.  Pengelly.    If  tlie  noble  lord  will  ask 
him  any  thing,  he  may ;  we  have  done. 

£.  of  Macclesfield.  I  beg  leave  that  Mr» 
Bennet  may  be  asked  two  or  three  questions : 
He  has  indeed  eiven  evidence  which  greatly 
surprizes  me.  In  the  first  place,  I  desire  ha 
may  inform  your  lordships,  whether,  whefi  ha 
was  with  me,  he  did  not  tell  me,  that  if  Mr, 
Hiccocks  would  pay  8,000/.  he  would  make 
good  the  whole  money  P 

Tho.  Bennet.  No,  I  did  not  say  so ;  I  could 
not  make  good  the  whole  money,  or  any  thing 
hke  it.  I  said  that  such  a  report  had  been 
spread,  that  I  proposed  that  if  Mr.  Hiccocks 
would  pay  me  2,000/.  I  would  answer  the  rest ; 
but  I  was  not  able, 

£.  of  Maccletfield.  I  would  be  glad  toknoia 
how  he  came  to  tell  me  of  a  report  of  his  ow» 
act  t  Was  it  a  report  without  any  foundation f 

Tho.  Bennet.  I  went  to  Mr.  Hiccocks,  ami 
told  him  I  wanted  6,000/.  but  he  said  if  9,000/. 
would  do,  he  believed  be  could  lend  me  that« 
Lend  it  me,  said  I !  If  you  give  me  9,000/.  it  ia 
something.  And  this  was  the  foundatioo  of 
this  report. 

£.  of  Macclesfield.  I  cannot  give  evidenca 
myself  to  disprove  him  in  this ;  and  therefore 
I  desire  to  know  whether  he  has  said  to  any 
other  persons,  that  if  Mr.  Hiccocks  would  pajr 
him  3,000,  or  3,000/.  or  thereabouts,  he  would 
paytbe  restf 

Tho.  Bennet.  1  might  say  I  would  endea* 
vour  to  raise  the  rest :  but  I  never  said  1  would 
pay  the  whole,  for  1  knew  I  was  notable. 

£.  of  Macclesfield.  Mr.  Bennet  understands 
my  question,  to  which  he  hath  given  no  answer^ 
My  question  is,  whether  he  hath  not  told  soma 
other  people,  that  in  case  Mr.  Hiccoeks  would 
|)ay  S  or  8,000/.  he  would  pay  all  the  restP 

I%o.  Bennet.  No,  my  loids,  I  never  told  any 
body  that  I  would  pay  the  rest ;  but  I  believa 
I  might  say,  if  Mr.  Hiccocks  would  ffive  ma 
3  or  3,000f.  I  would  stand  the  hazard ;  for  f 
did  not  expect  that  all  the  mouey  should  ha 
taken  out  of  my  hand. 

£.  of  Macclesfield.  I  desire  he  may  be  asked, 
whether  at  that  time  he  was  with  roe,  1  did  not 
ask  him,  with  what  cooscience  and  honesty  he 
could  buy  a  place,  when  he  had  not  money  fp 
pay  for  it  P  or  whether  it  was  not  in  answer  to 
that,  that  t)a  told  vi$  that  h«  bad  iosur^  biff 
lifef 
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Tho,  Betmti.  Mj  lord  did  say  M  to  me.  I 
ftMwered  I  bad  not  money ;  viat  1  bad  noc 
bottffht  tbe  plaoe^  bad  il  nqt  been  for  Ibe  caab 
of  tbe  suiton ;  a«kd  tbat  I  bad  aince  iniured 
8,000/.  on  my  life,  in  order  toaeooretbeaaitora. 

E/of  Mactlesfuld.  I  deaire  to  know  wbat 
viaible  catate  tbe  gentleman  tbea  bad,  and  of 
wbat  yearly  Talae  r 

Tho.  Bennet,  My  lorda,  wben  I  came  Into 
tbe  office,  I  beliere  I  bad  about  S50/.  a  year, 
or  tbereabouta. 

B.  of  ^MacckHUld,  I  deaire  to  know,  wbetber 
be  waa  married  before  P — Tho,  Bennitt,  I  waa.  . 

£.  of  Macektfield.  Wbat  fortwie  bad  yon 
witb  yonr  wife  ? 

Tho,  BenneU  Tbe  fortune  I  bad  with  my 
wife,  waa  in  the  whole  between  S  and  S^OOOi. 
part  of  it  was  an  bouse. 

£.  of  MaccUsfieid.  Wbat  waa  the  Taloe  of 
tbat  boose? 

Tho.  Bennet.  f  had  not  let  it  then ;  but  ainoe 
my  coming  into  tbe  office  1  have  let  it  for  90/. 
•  year. 

£.  of  MaceUifield,  I  deaire  to  know  if  be  did 
not  keep  his  coach  and  equipage  at  that  time? 

Tho4  Bennet,  I  did  set  up  my  ooach  in  tbe 
unfortunate  year  1790.  I  waa  once  worth 
90,000/.  but  lost  it  all,  and  became  much  in- 
debted ;  tbe  estate  I  had  of  my  own  waa  mort- 
gacetf  for  more  than  it  was  worth. 

£.  of  Maccleifield.  Whether  he  waa  married 
in  tbe  year,  17 SOP 

Tho,  Bennet,  No,  I  waa  not. 

£.  of  Macclesfield,  I  desire  to  know  what 
estate  he  hath  given  into  the  Court  of  ChancervP 

Tho,  Bennet.  Tbat  account  liea  upon  tne 
table. 

£.  of  Macclesfield,  Wbat  vearly  value  ia  thatP 

T'ho,  Bennet,  About  900/.  per  annum ;  part 
of  it  ia  settled,  the  rest  mortgpsged,  and  an  an- 
nuity charged  on  it  more  than  it  is  worth. 

E,  of  MMCcUsfield,  Has  any  estate  been  pur- 
chased with  your  money,  or  money  wnicb 
came  from  you  since  you  waa  a  Master  ? 

Tho.  Bennet,  Part  of  tbat  given  in  was  so, 
08/.  per  annum,  and  40/.  per  annum. 

£.  of  Macclesfield,  flaa  any  other  estate 
been  purchased  witb  your  money,  or  money 
which  came  from  you,  since  you  was  a  Master  P 

Tho,  Bennet,  None,  but  what  I  have  given 
in.    1  have  given  in  every  ^hilling. 

Com,  Serj,  My  lords,  I  desire  he  mar  be 
asked,  vrhetber  be  was  not,  at  the  time  of  his 
becoming  Master  in  Chancery,  in  possession  of 
the  office  of  Clerk  of  the  Custodies? 

Tho,  Bennet,  Yes,  I  was. 

Com,  Serj.  Now,  my  lords,  it  will  be  very 
proper  to  ask  him  what  that  was  sold  for^  that 
the  value  of  his  estate  may  be  known. 

Tho.  Bennet,  That  may  affect  me  and  my 
aucoessor. 

Mr.  Lutwyche,  I  don't  know  whether  we  ne^ 
put  you  in  mind,  that  the  late  act  of  parliament 
only  indemnifies  th«r  Masters,  but  there  is  none 
to  indemnify  the  Clerk  of  the  Custodies. 

Com.  Serj,  Which  way  it  will  affect  Mr. 
Bennet  I  don't  know.    1  ^pprehfii&d  no  action 


can  lie  against  him  for  tbe  money  be  recsivdl, 
nor  any  crimmal  proaecntion  or  infonastioa. 
But  that  1  may  not  mia- spend  yoorlordshipi 
time,  1  desire  Mr.  Bennet  may  inform  ysv 
lordships  of  the  yearly  value  of  tbe  place. 

Tho,  Bennet,  It  is  about  S50/.  ayear. 

£.  of  Maccle^ield.  A  patent  for  fife  ? 

I%o,  Benmet,  Yes,  my  lords. 

SerkPro^yn.  How  much  bath  it  been  wU 
forP 

Tho.  Bennet.  I  can't  tell  wbat  it  hath  been 
aold  for :  It  may  have  been  once  sokl.for  sbont 
1,300/. 

Seij.  Probyn,  At  that  time  when  von  nir- 
randered,  wbat  might  it  have  been  sold  for? 

Tho,  Bennet.  I  beg  leave  to  submit,  whetlw 
I  am  obliged  to  anawer  tbat  question  f 

8eij.  Pengelly.  If  it  waa  not  saleable  by  Itw, 
it  was  not  worth  a  farthing.  I  beg  leave  to  pot 
your  lordahipa  in  mind,  that  Mr.  Beooet  wti 
excuaed  yesterday  from  answering  a  ooestioo 
of  tbe  same  nature :  The  oounael  hope  toat  diti 
day,  being  a  new  day,  they  may  have  libei^ 
to  ask  the  same  question  over  again. 

Com,  Serj.  There  was  another  ingredient  ia 
your  lordahipa'  resolution  yesterday.  1  hope  it 
la  no  injury  to  him  to  answer  bow  moch  be 
hath  known  it  to  be  add  for ;  without  meotioa* 
ingbywhom. 

Serj.  Frobyn,  We  hope  Mr.  Bennet  will  as* 
awer  tbe  question,  what  is  the  most  be  batb 
known  it  to  be  sold  for  P 

Mr.  Plummer.  My  lords,  I  deject  to  hit  aa" 
swerin^  that  question,  Jbecause  if  he  did  tell  it 
himself,  that  mifiht  be  the  greatest  sum  that  bt 
bath  known  to  be  given  for  it,  and  tbat  wiU 
suJMect  him  to  a  penalty. 

Serj.  Probjfn.  We  don't  ask  who  gave  it,  sr 
who  received  it :  but  what  is  the  greatest  pries 
he  hath  known  that  office  to  be  sold  for? 

£.  of  Macclesfield,  He  aaya  he  batb  kaova 
it  to  be  sold  for  1,200/.  I  desire  be  may  beaskp 
ed,  whether  he  hath  known  that  it  bath  been 
sold  for  more  P 

Tho.  Bennet.  I  believe  it  hath  been  sold  ft( 
more.^ 

£.  of  Macclafield,  And  how  much  more  P 

Mr.  Weit.  This  question  is  an  iudirect  vay 
<o  come  at  that  quesUoo  that  waa  denied  tboi 
yeaterday. 

Sir  Wm.  Strickland.  My  lords,  witb  bomUs 
submission,  the  question  aaked  by  tbe  noUs 
lord,  tends  directly  to  make  Mr.  Beooet  tefl 
what  be  sold  his  own  office  tor ;  for  if 'bis  swa 
office  was  sokl,  it  ia  probable  that  be  sold  it  ftr 
the  greateat  price ;  aod  to  tell  that,  is  to  nud* 
him  say  what  he  sold  his  own  office  for. 

Mr.  iMtwyche.  By  this  metiiod  your  lord- 
ships'  resolutiou  of  yeaterday  will  be  evaded* 
We  took  it  then,  that  the  witness  was  not 
obliged  to  discover  what  be  sold  the  oiBce  fsr. 
Now  they  are  aaking  wbat  is  the  greatest  price 
he  knew  the  office  sold  forP  Then  the  aeit 
question  may  be,  t6  whom  was  the  office  loMf 
and  by  whom  was  it  sold  ?  Therefore  we  ino*^ 
humbljr  submit  it  to  your  lordsbipS|  tbalil  isasl 
a  qneitieo  to  be  ackod. 
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Cam.  Say.  To  ol^ed  to  «  qaettioii  becaute 
•Acyther  may  follow,  is  OfM  ftvuing.  Wheo 
meh  a  quealion  ia  made,  it  wtU  bo  tbeo  time 
cooagh  to  oppoee  it :  therefore  1  hope  that  we 
shall  ^  OD. 

6cr|.  Frobyn.  My  lords,  I  apprebeod  this 
^oestioii  is  proper,  mad  the  aoswer  to  it  ia  ne- 
cessary. 

Lord  Leekmere.  Yoor  lordships  will  obserr e 
•oroe  rules  in  voor  prooeedioss.  An  objection 
hath  been  mam:  an  answer liath  been  given : 
both  sides  insist  npon  yoor  lordship's  jodg- 
ment :  that  being  done,  they  must  withdraw. 
Therefore  i  desire  they  may  withdraw. 

£.  of  Maecle$fieid.  The  reply  is  not  yet 
made ;  somethmg  has  been  said  bv  the  gentle- 
men who  are  Managers  by  way  of  oinection  to 
tiie  question  that  was  proposes,  which,  ii'  they 
insbt  upon,  I  desire  my  counsel  who  are  to  re- 
ply, may  be  beard  before  they  withdraw. 

Serj.Frobyn.  The  Managers  for  the  House 
ef  Ck>mnions  hare  been  pleaMd  to  enmine  into 
the  circumstances  of  Mr.  Bennet,  at  the  time 
be  was  admitted  Master,  m  order  to  shew  that 
be  was  then  not  of  snbsttmce  fit  to  be  entrusted 
with  so  great  a  sum  of  money*  We  are  then 
in  duty  obliged  to  examine  him  as  to  that  sob- 
fltance,  and  the  value  of  his  effects.  He  hath 
told  your  lordships  what  estate  he  hath  in  land ; 
.we  are  now  to  examine  him  as  to  his  personal 
estate :  be  hath  told  us  he  had  an  office,  the 
Clerk  of  the  Costodies ;  that  he  hath  parted 
with  it ;  the  money  arising  by  that  office  must 
be  reckoned  as  part  of  bis  personal  estate.  To 
come  at  the  value  of  the  office,  we  do  not  ask 
bim  any  question  that  makes  him  liable  to  a 
penalty ;  but  such  a  questkm,  where  the  an- 
swer to  it  may  be  given  with  safety  ;  and  that 
is,  what  is  the  greatest  sum  he  hath  known  to 
bave  been  ^veo  for  the  office  of  the  Clerk  of 
the  Custodies  ?  Be  may  answer  this  without 
involving  himself  in  any  difficulties,  for  it  is  not 
naked  what  he  himsdf  hath  sold  that  office  for  ? 
^o  answer  to'  this  general  question  can  afiect 
bim  with  any  ill  consequence. 

Dr.  Sat^er,  I  humbly  apprehend  this  is  no 
way  irregular.  We  are  eoquiring  about  his  ef- 
fects ;  it  is  oWned  he  had  the  office  of  Clerk  of 
the  Custodies,  therefore  that  janst  be  a  part  of 
bu  personal  estate :  the  answer  to  our  question 
can^t  any  way  involve  him  in  danger,  or  sub- 
ject him  to  any  penalty ;  because  it  doth  not 
necessarily  follow  that  be  sold  his  phice  at  the 
matest  price  that  he  ever  knew  it  sold  for. 
Vfe  submit  it,  whether  it  is  not  a  question  fair 
with  regard  to  the  witness,  and  proper  to  be  put 
lohim. 

Mr.  RoHm,  We  agree  that  where  he  may 
;mb|ect  himself  to  a  loss,  there  is  no  forcing  him 
to  answer ;  no  person  is  bound  to  accuse  him- 
pelf.  But  tiiis  is  only  a  matter  of  discovery 
what  the  valae  of  this  office  is ;  the  answer 
^annot  affect  him ;  and  therefore  we  hope  we 
shall  have  an  answer. 

Mr.  Strange.  My  lords,  I  am  surprised  to 
bear  it  said  that  this  is  not  a  qoestion  material 
f«r  the  nobis  £arl*s  de&uoe :  surely  it  is  as 


material  for  us  to  incresse  his  estate,  aa  it  is 
for  them  to  diminish  it.  Tliey  have  already 
examined  into  particulars,  to  shew  what  small 
substance  be  was  of,  and  what  the  estate  hs 
had  was  mortgaged  for :  the  proper  answer  ts/ 
be  given  to  thai,  as  for  as  it  will  go,  will  be  to 
shew  that  he  had  other  estate  and  effects,  and 
we  are  not  able  to  shew  that  without  examin- 
ing him.  I  humbly  submit  it  therefore  that 
we  are  as  proper  to  go  into  that  evidence  as 
they  were ;  it  is  equally  material ;  and  as  they 
have  exaniined  to  it  on  behalf  of  the  Commons^ 
we  are  entitled  to  examine  to  it  likewise  on  be* 
half  of  the  noble  Earl. 

£.  of  Macek^ld,  I  appreliend  the  objeO' 
tion  is,  that  he  is  not  to  oe  asked  a  question* 
which  if  he  answers  he  will  charge  himself  with 
a  crime  or  penalty.  Whatever  answer  hs 
makes  to  this  question  cannot  charge  bim :  let 
him  answer  and  say  that  he  hath  Known  this 
place  sold  for  1,000, 1,500,  or  8,000/.  can  that 
be  given  in  evktence  so  as  to  affect  himf 
Therefore  the  question  to-day  is  not  the  Sams 
as  was  aaksd  yesterday :  it  was  then  asked, 
what  he'had  received  lor  his  phceP  and  if  hs 
had  answered  and  said  what  he  had  received, 
it  would  have  been  a  confession,  which  would 
have  convicted  him :  but  if  the  answer  be,  that 
he  knows  it  was  sold  for  such  a  price,  and  that 
is  givtt  in  evidence,  by  that  answer  it  doth  not 
appear  that  he  sold  it :  therefore  upon  that  I 
humbly  submit  to  yoor  lordships,  and  we  are 
ready  to  withdraw*  , 

Seij.  Fengelfy^  This  u  by  a  side-wind  to 
know  your  ioidships'  opinion  upon  the  Ninth 
Artiids. 

£.  ai  Macclesfield.  I  beg  leave  to  intermpl 
that  worthy  gentleman.  1  agree  that  the 
Commons  that  bring  in  the  Charge,  have  a 
rif  ht  to  re|^y ;  but,  with  subinission,  this  is  au 
objection  arising  from  my  couiisel,  and  there* 
ply  belongs  to  Uiem. 

Serj.  Pen^elly,  My  lords,  we  apprehend  the 
objection  arises  from  the  Managers,  and  thoDS- 
fore  the  reply  belongs  to  them.  The  Managers 
made  the  objection,  therefore  we  beg  lesve  to 
observe,  that  this  is  in  consequence  to  desirs 
yoor  lordships' judgment  npon  the  Ninth  Arti- 
cle, whether  the  office  of  the  Clerk  of  the  Cos- 
todies  be  saleable  by  law,  or  no?  If  he  is 
obliged  to  answer  this  question,  it  is  upon  a 
supposition  that  the  transaction  is  lawful :  there- 
fore, in  an  affiidr  of  this  nature,  there  can  be  no 
other  view  but  to  get  an  opinion  upon  this  Ar- 
ticle. My  lords,  #e  i^pprehend  tnis  proceed- 
ing is  in  consequence  the  same  as  if  a  questios 
was  proposed  to  your  lordships,  whether  my 
lord  Macclesfield  could  by  law  sell  the  pfaioe  ef 
Clerk  of  the  Custodies  ? 

Mr.  LiUwyehe.  My  lords,  I  most  beg  leavs 
to  mention  this  to  your  lordships.  When  it  ia 
considered  upon  wnat  foundation  this  ouestion 
b  asked,  and  what  it  doth  mean,  it  can  be  only 
to  elude  your  lofdsbips'  resolution  yesterday, 
and  to  mdce  that  of  no  effect  My  lords,  there 
should  be  always  the  greatest  candour  used  be- 
fore your  lordships,  tGat  no  tricks  or  methodn 
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ihonld  be  made  ate  of  to  aik  th«t  which  ihoiild 
not  he  tsked.  Now,  my  kirdi,  what  is  Ihe 
quettton  they  are  ekamiirifig  to,  and  the  use  to 
he  made  of  it?  Here  is  a  person  'that  is  al- 
l^;ed  to  he  of  mean  ahility,  and  the  ques- 
tion is,  what  snbstaooe  and  estate  he  hath  f 
And  they  would  reckon  into  part  of  bis  estate 
an  office  not  saleable  by  law,  and  ask  him,  what 
that  office  is  worth  r  From  whence  the  bfe- 
l«nce  miiKt  be,  that  he  sold  It. 

£.  of  Maccle^ld.  That  is  not  the  qoestion, 
what  it  Is  worth  ?  But  a  particolar  fact,  what 
B  the  most  thst  it  hath  been  sold  for  ? 

Mr.  Lutwyche.  What  doth  that  tend  tof 
The  question  is,  what  estate  this  gentleman 
had  that  could  enable  him  to  pay  this  money 
lor  this  office  f  They  have  examined  him  about 
his  own  estate,  and  his  wife's  estate,  but  then 
there  is  another  part  of  his  estate ;  which  was 
this  office  of  Clerk  of  the  Custodies.  What  is 
*  that  ?  It  b  that  rery  thing  which  we  say  it  is 
uttlawfal  to  sell :  therefore  we  submit  it  to  your 
lordsbt|»s  as  no  way  material  to  the  defence  of 
the  Earl.  We  hope  your  lordships  will  not  ad* 
mit  that  to  be  done  by  an  indirect  method, 
which  would  not  be  admitted  to  be  done  by  a 
direct  one. 

^Ordered  to  withdraw ;  which  was  accord- 
ioi(:ly  done  \  and  all  parties  concerned  being 
after  some  time  called  in  again] 

The  Lord  Chief  Justice  King  declared  to 
them,  That  it  was  the  order  and  judgment  of 
the  Lords,  that  the  said  question  was  not  to  be 
adced. 

Mr.  Plummer,  I  would  ask  Mr.  Tho.  Ren- 
net one  question,  whether  every  thing  he  had 
in  the  world  at  the  time  of  his  purchase  of  the 
Mastership,  was  worth  the  money  he  gare 
for  it? 

Tho.  Bennet.  All  I  had  in  the  world  was  not 
worth  it. 

Seij.  Pro^Ti.  My  lords,  Mr.  Bennetsays  he 
mortgaged  his  estate  for  more  than  it  was 
Worth ;  1  desire  he  may  be  asked,  whether  he 
knew  at  that  time,  that  it  was  not  worth  so 
much  as  it  was  mortgaged  for  ? 

Lard$,  No,  no. 

Mr.  Plummer,  My  lords,  I  beg  leave  to  ask 
this  question,  and  I  nope  it  will  bi  rery  proper, 
that  is,  1  desire  to  ask  Mr.  Beonet,  as  he  hath 
gifen  an  aoooqnt  of  a  conrersation  with  my 
mrd  Macclesfield  ;  I  desire  to  know  if  my  lord 
MacdeifiKld,  at  the  time  of  his  admission  into 
his  office,  did  ask  him  what  he  was  worth  ? 

THb,  Benuet,  My  lord  Macclesfield  nerer 
mked  me  any  questions  in  relation  to  my  cir- 
eomstances,  or  any  thing  like  it. 

£.  of  Macclesfield,  Mv  lords,  I  desire  he 
may  be  asked,  whether  I  had  any  notice  of  his 
losses  by  the  South  Sea  ? 

Tho.  Bennet,  Not  that  I  know  of:  I  don't 
know  that  my  Lord  Chancellor  had  any  notice 
i»fit. 

Seij.  Pengelly,  My  lords,  if  the  connsel  have 
done,  we  shall  not  giro  your  lordships  auy  ihr- 
Iher  trouhk  en  tlwae  two  Artidea :  both  ef 


them  are  aa  dearly  and  aa  fully  prtTsd  and 
auhstantiatad  aa  it  is  poasibie.  It  eosra  oat 
new,  upon  theezaminatien,  thai  though  sefeni 
Mniaers  were  eatrosted  with  40, 50,  er  80,0001. 
thev  were  not  of  any  competent  sokstanee,  aot 
really  worth  what  they  paid  for  their  paiticslir 
phnes.  Aa  to  the  Boanner  of  their  paying  for 
their  placea,  if  we  hare  not  gi?en  a  direct  en- 
deooe  that  his  kwdahip  knew  it,  yet  the  prac- 
Ilea  and  notoriety  of  theihct  being  pnwed,  and 
that  it  was  thus  genemlly  itoderstoed,  is  a  tea* 
aonabte  evidenos  in  itself,  and  by  the  notice  tin 
fieri  took  of  it  himself  hy  the  several  queslioot 
he  hath  asked,  we  thmk  it  is  yet  clearer.  Ws 
homUy  submit,  whether  upon  this  eridence 
every  part  of  Ibeae  two  Articles  is  not  saffi* 
eiently  proved  ?  We  depend  upon  the  eiami* 
nation  already  taken,  and  will  take  up  your 
loedshipa'  time  no  farther. 

[Then  the  Managera  and  the  counsd  wert 
directed  to  withdraw,  and  the  Lords  adiouined 
to  the  next  morning  at  ten  o'clock  in  the  foes- 
noon.] 

Tfue  Thibd  Day. 

Saturday,  May  Stk, 

The  Lords  being  seated  in  their  House,  pro* 
clamation  was  made  by  the  seijeant  at  arms  for 
silence ;  and  another  proclamatioo,  That  all 
persons  concerned  were  to  take  notice,  that 
Thomas  earl  of  Macclesfield  now  stood  upon 
his  trial,  and  they  might  come  forth  in  order  to 
make  good  the  Charge. 

L.  C.  J.  King,  Gentlemen  of  the  House  of 
Commons,  you  may  proceed  in  your  evidence. 

Mr.  Gyhbon,  My  lords,  vour  lordshijis  bar- 
ing already  heard  what  has  been  offered  in  Bup- 
Krtof  the  preceding  Articles,  I  am  coramanded 
^'  the  Commons  to  assist  in  maintaining  the 
13th  and  14th  Articles  of  their  ImpeacbmeDt 
against  the  earl  of  Macclesfield. 

The  Charge  in  these  Articles  is.  That  the  £«1 
knowing  Mr.  Dormer  (one  of  the  Masten  in 
Chancery)  had  disposed  of  great  part  of  the 
suitors*  money  for  his  own  private  advantage, 
by  which  there  became,  ano  still  conttnuei,  t 
deficiency  of  at  least  35,000/.  and  that  Mr. 
Dormer  absconded  upon  that  occasion ;  diat 
application  was  made  to  the  Earl  IherenpoDi 
who  instead  of  taking  proper  methods  to  com- 
pel Mr.  Dormer  to  make  satisfaction  to  rhe  soi- 
tors,  (from  an  apprehension  that  a  public  di^ 
covery  of  the  said  deficiency  might  \e»evi  the 
ur^ast  gain  the  Earl  proposed  to  him!<elf,  br 
selling  and  dispoeing  of  the  said  offices)  in 
endeavour,  by  many  indirect  practices,  to  con- 
ceal from  the  suitors  of  the  Court,  the  true  aule 
and  condition  of  the  said  officii,  and  did  lalsety 
and  deceitfully  declare  that  Mr.  Dormer  was 
only  gone  to  take  the  air ;  that  he  would  return 
i.n  a  little  time,  and  all  ivonid  be  t^eli.  That 
Mr.  Dormer  having,  towards  a  satisfttCtion  to 

the  suitors  of  the  Court,  asaii^ned  to  Mr.  ^^^ 
wards  (who  succeeded  him  in  his  office  * 
Milter)  «  debt  of  t4}046/.  %h  doe  ftm  Mf* 
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Wilwm  (a  banker)  to  Mr.  Dormer,  to  the  inteot 
tbe  monev  received  on  that  aocooni  should 
be  applied  as  the  Court  of  Chancery  should 
direct,  the  earl  of  Macclesfield,  for  the  unlawful 
purposes  aforesaid,  withoot  reifard  to  the  in- 
terest of  the  said  suitors,  by  colour  of  bis  said 
cffioe,  did  in  an  onwarrantable,  clandestine, 
and  iiuQSual  manuer,  authorize,  direct  and 
establish  a  precarious  and  triflioK  composition 
with  the  said  Wilson,  upon  his  paying  1,463/. 
St.  td,  and  assigoing  10,000/.  part  of  a  debt  of 
]2S,060/.  1%$.  &d,  pretended  to  be  due  to  the 
said  Wilson  from  Edward  Poulter,  in  discharge 
of  the  said  debt ;  and  to  that  end,  on  Mr.  Hie* 
cocks's  report,  then  one  of  the  Mssters  of  the 
said  Court,  without  any  attendance  ordered  or 
had  thereupon,  and  without  notice  to  the  said 
anitors,  did  by  a  priirate  order,  not  made  in 
open  Court,  order  llir.  Edwards  to  accept  the 
spid  composition  in  full  discharge  of  the  said 
debt ;  which  said  Poulter  Was  a  person  insol- 
vent, and  has  since  absconded  for  debt,  and 
none,  or  ?ery  small  part  of  the  said  lO^OOOl. 
bas  been,  or  is  ever  likely  to  be  received. 

Your  lordships  will  please  to  observe,  that 
the  Earl  is  chargfd  with  the  highest  breach  of 
trust  in  relation  to  the  suitors  St'  the  Court  of 
Chancery,  and  to  have  committed  .that  breach 
of  trust  tor  the  most  unjustifiable  end. 

The  crimes,  my  lords,  stated  in  these  Arti- 
cles, are  in  themselves  so  heinous  they  need  no 
aggravation ;  and  I  think  the  noble  lord's  An- 
swer shews  they  are  capable  of  no  excuse. 

He  is  pleased  to  say,  *<  That  Mr.  Dormer  be- 
ing out  <^'  reach,  his  eifecls  unknown,  eiccept 
the  stock,  which  could  not  be  transferred  with- 
out his  concurrence,  and  the  Earl  seeing  no 
other  way  0|)en  to  get  any  thing  for  the  suitors, 
and  being  made  believe,  if  a  deficiency  should 
happen,  the  same  should  be  made  up  by  otiier 
Blasters  ;  did  agree,  that  in  case  Mr.  Dormer 
would  come  over,  and  make  a  full  discovery  ei 
all  his  efiects,  and  assign  the  same  tor  the  be- 
nefit of  the  suitors,  the  said  Earl  would  allow 
him  bis  liberty  dn  tliat  condition,  and  not 
•Iherwise.^' 

The  noble  lord  says,no  other  way  was  open 
to  get  any  thing.  Sure,  my  lords,  the  grant- 
iiigof  a  sequestration  woutd  have  been  one, 
aad  the  speediest  way  to  have  found  out  and 
oecured  the  effects ;  but  it  might  hare  been  a 
WAY  too  open ;  lor  it  must  have  published  the 
deficiency  of  the  office  ;  whereas  Mr.  Dormer's 
coBsiog  home,  aad  ^ietly  resigning,  hushed  all 
enquiry. 

^  What  the  Barl  awamulMr  being  made  to  be- 
lieve the  deficiency  should  be  made  up,  I  am 
at  a  loss,  my  lords*  to  know.  Made  believe ! 
hiMv,  or  by  whom?  It  does  not  appear  the 
MaBters  entered  into  any  oootract  to  do  it;  and 
oonjd  his  lordship  think  any  disconrse  between 
hiia  and  the  Alssters  (if  such  there  was)  could 
he  siilficieBt  security  for  the  suitors  of  the 
Coort? 

But  snppeae  the  Masters  had  cantraoted  to 
VDpply  the  deficiency,  I  sidinit  to  your  kird- 
«hipa  hoir  te  Ihatosalnct  woald  hare  tvea 


justifiable  ;  for  how  should  that  supply  arise  ?  if 
out  of  the  suitors'  money  in  the  Masieni'  hands, 
that  was  only  supplying  one  deficiency  by 
makiDg  another ;  and  if  it  was  to  be  out  of 
their  own  estates,  that  likewise,  by  lessening 
the  substance  of  the  Masters,  would  diminisb 
the  security  of  tlieir  own  suitors ;  and  what, 
my  lords,  could  induce  the  Masters  to  enter 
into  such  a  contract  ?  I  can  imagine  nothing 
but  to  conceal  the  deficiency,  in  order  to  raisa 
a  value  4in  their  own  places  upon  their  resigna- 
tioas.  I  therefore  submit  to  your  lordships, 
whether  the  Earl's  answer  is  notsn  iroplisd 
ooofeisioa  of  an  endeavour  to  conceal  this  de- 
ficiency, in  order  to  keep  up  the  price  of  the  of- 
fice f  Your  lordships  observe  on  what  oondi* 
tiott  the  Earl  says  he  permitted  Mr.  Dormer  to 
come  over.  But  I  do  not  find  the  noble  lor4 
alleges,  that  in  order  to  ^aio  the  end  proposed, 
Mr.  Dormer  was  examined  on  interrogatoriea 
touching  the  debts  due  to  the  suitors  of  thA 
Court,  or  to  what  estate  or  efiects  he  had  to  an- 
swer the  same :  we  can  shew  your  lordships 
there  was  no  such  examination.  We  shall 
prove,  that  Mr.  Dormer  did  nut  given  satisfao^ 
tory  account  of  liis  balance,  and  with  great  dif« 
ficulty  was  prevailed  on  to  convey  bis  estato 
for  the  benefit  of  the  suitors :  but  yet,  my 
lords,  he  contintied  to  have  bis  liberty.  How 
the  Earl  will  account  for  those  proceed- 
ings, I  leave  to  your  lordships'  consideration : 
I  can  see  no  possible  account  can  be  given  bu| 
this,  that  an  exskniuation  on  interrogatoriea 
touching  the  debts  of  the  suitors,  and  Mr.  Dor* 
mer's  answer  and  confinement,  must  have  pub- 
lished the  deficiency  of  the  office.  The  Earl  ia 
pleased  to  say,  '*  He  did  not  doubt  but  tho 
whole  debt  upon  the  said  Fleetwood  Dormer 
would  be  paid." 

I  presume  be  did  not  doubt  but  it  would  be, 
because  he  knew  injustice  it  ought  to  be  paid ; 
and  since  it  is  before  your  lordships,  I  likewise 
do  not  doubt  but  it  will  be  paid. 

The  noble  lord  in  his  Answer  ii  pleased  to 
quote,  on  some  occasions,  tlie  example  of  hia 
predecessors ;  I  wish,  for  the  sake  of  the  ui|« 
happy  suitors,  and  for  the  honour  and  justice  of 
the  Court  of  Chancery,  he  hail  here  followed 
the  steps  of  his  predecessors  in  the  case  of  Dr. 
Edisbory. 

The  noble  lord  insists,  ^  He  does  not  remem- 
ber any  application  made  by  the  Masters  for 
any  assistance  of  the  Court,  touching  the  per- 
son or  efiects  of  Mr.  Dormer,  but  what  he 
granted,  as  for  as  he  thought  tended  to  the 
benefit  of  the  suitors." 

We  sliall  offer  proof  to  the  contrary :  but 
had  that  been  so,  was  that,  my  lords,  sufficient  T 
Was  tlie  Esrl  to  wait  the  setting  of  a  prosecu- 
tion on  foot,  till  application  made  by  tJie  Mas^ 
ters  ?  It  was  not  urobahte  msny  of  them  (who 
had  bought  at  high  prices,  and  on  resignsiions, 
wece  to  make  the  most  of  their  places)  would 
anply  for  the  securing  the  pei-soo  or  efiects  of, 
Mr.  Dormer, they  would  not  willingly  have  had. 
a  Master  imprisoued ;  the  discovery  of  a  i\tA^ 
ciancy  in  him  would  hare  nuide  other  suitoia 
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ihould  be  made  ote  of  to  ask  Cb«t  wbkh  ■hoeM 
Bot  be  tsked.  Now,  my  lords,  wheC  is  Ibe 
quettion  ^y  are  ekanuimig  to,  and  the  use  to 
be  made  of  it  P  Here  is  a  person  'that  is  al« 
l^;ed  to  be  of  mean  ability,  and  the  ques- 
tion is,  what  snbstaooe  and  estate  he  bath  f 
And  they  would  reckon  Into  part  of  bis  estate 
an  office  not  saleable  by  law,  and  ask  htm,  what 
Ihat  office  is  worth  P  From  whence  the  infe- 
l«nce  moflt  be,  that  be  sold  It. 

£.  of  Maccle^id.  That  is  not  the  question, 
what  ft  is  worth  f  But  a  particalar  fM,  what 
is  the  most  that  it  hath  been  sold  for  ? 

Mr.  Lutw^che.  What  doth  that  tend  to? 
The  question  is,  what  estate  this  g^entleman 
bad  that  conld  enable  him  to  pay  this  money 
lor  this  office  P  They  have  examined  him  about 
bis  own  estate,  and  his  wife's  estate,  but  then 
there  is  another  part  of  bn  estate ;  which  was 
Ibis  office  of  Clerk  of  the  Custodies.  What  is 
'  fbat  P  It  is  that  rery  things  which  we  say  it  is 
uttlawfttl  to  sell :  therefore  we  submit  it  to  your 
lordsbt|iB  as  no  way  material  to  the  defence  of 
the  Earl.  We  hope  your  lordships  will  not  ad- 
mit that  to  be  done  by  an  indirect  method, 
which  would  not  be  admitted  to  be  done  by  a 
direct  one. 

[Ordered  to  withdraw ;  which  was  accord- 
ioi(:ly  done ;  and  all  parties  concerned  beio|p 
after  some  time  called  in  again] 

The  Lord  Chief  Justice  King  declared  to 
them,  That  it  was  the  order  and  judgment  of 
the  Lords,  that  the  said  question  was  not  to  be 
aidced. 

Mr.  Plummer,    I  would  ask  Mr.  Tho.  Ben- 
net  one  question,  whether  every  thing  he  had 
in  the  world  at  the  time  of  his  purchase  of  the. 
Mastership,  was   worth   the  money  he  gare 
for  it  P 

Tho,  Berinet,  All  I  had  in  the  world  was  not 
worth  it. 

Serj.  Probyn.  My  lords,  Mr.  Bennet  says  be 
mortgaged  his  estate  for  more  than  it  was 
worth ;  1  desire  he  may  be  asked,  whether  he 
knew  at  that  time,  that  it  was  not  worth  so 
much  as  it  was  mortgaged  for  P 

Lord$.  No,  no. 

Mr.  Plummer,  lAy  lords,  I  beg  leave  to  ask 
Ibis  question,  and  I  nope  it  will  bi  very  proper, 
that  is,  1  desire  to  ask  Mr.  Bennet,  as  he  hath 
given  an  acooMnt  of  a  conversation  with  my 
ford  Macclesfield  ;  I  desire  to  know  if  my  lord 
Maccl^fitrld,  at  the  time  of  his  admission  into 
bis  office,  did  ask  him  what  he  was  worth  P 

2*Ae.  BewMt,  My  lord  Macclesfield  never 
mked  me  any  qnestions  in  relation  to  my  cir- 
eomstances,  or  any  thing  like  it. 

£.  of  Maccletfield,  M v  lords,  I  desire  he 
may  be  asked,  whether  i  had  any  notice  of  his 
losses  by  the  8onth  Sea  P 

Tho.  Bennet,  Not  that  I  know  of:  I  don't 
know  that  my  Lord  Chancellor  bad  any  notice 
i»fit. 

Serj.  Pengelly,  My  lords,  if  the  counsel  have 
done,  we  shall  not  give  your  lordships  any  ibr- 
Ibar  trouble  on  tiMse  two  Artidea :  both  Qf 


tbea  are  m  dearly  aad  na  fiilly  pravsd  and 
■uhatantiated  aa  it  is  possible.  It  cosns  oat 
new,  upon  theezaoMnatieo,  that  tboogb  sefeni 
Masters  were  eatrosted  with  40, 50,  or  80,0001. 
thev  wece  not  of  any  competent  substance,  mk 
really  worth  what  they  paid  for  tbeir  paitiralir 
places.  As  to  the  nsanoerof  their  payin^for 
their  placea,  if  we  have  not  git  en  a  direst  en- 
deooe  that  bia  kwdahip  knew  it,  yet  the  prac- 
liea  and  notoriety  of  the  ibct  being  prsve<^  uA 
that  it  was  thus  geoemlly  understood,  is  a  res* 
aonabte  evideooa  in  itself,  and  by  the  notioeths 
fiarl  took  of  it  himself  by  the  several  qiieslioot 
he  bath  asked,  we  think  it  is  yet  clearer.  Ws 
humbly  sobmit,  whether  upon  Ais  efidenoo 
every  part  of  Ibeae  two  Articles  is  not  suS- 
eiently  proved  ?  We  depend  upon  the  exsmi- 
nation  already  taken,  and  win  take  np  your 
loedahipa'  time  no  fartber. 

[Then  the  Managera  and  the  cooasd  were 
directed  to  withdraw,  and  the  Lords  adiouined 
to  the  next  morning  at  ten  o'clock  in  the  foes- 
noon.] 

The  Thibd  Day. 

Saiurday,  May  Stk, 

The  Lords  being  seated  in  their  House,  pro- 
clamation was  made  by  the  serjeant  at  arms  for 
silence ;  and  another  proclamation.  That  til 
persons  concerned  were  to  take  notice,  that 
Thomas  earl  of  Macclesfield  now  stood  upon 
bis  trial,  and  they  might  come  forth  in  order  to 
make  good  the  Charge. 

L.  C.  J.  King,  Gentlemen  of  the  Hoose  of 
Commons,  you  may  proceed  in  your  evidence. 

Mr.  Gyhbon,  My  lords,  vour1ordshi|>s  hav- 
ing already  heard  what  has  been  offered  io  sup- 
Krtof  the  preceding  Articles,  I  am  coramanded 
J  the  Commons  to  assist  in  roaintaioiDg  die 
13th  and  14th  Articles  of  their  Impeacbmeot 
against  the  earl  of  Macclesfield. 

Tbe  Charge  in  these  Articles  is.  That  the  £«l 
knowing  Mr.  Dormer  (one  of  the  Masters  is 
Chancery)  had  disposed  of  great  part  of  tbe 
suitors'  money  for  his  own  private  advantage, 
by  which  there  became,  ano  still  continues,  a 
deficiency  of  at  least  35,000/.  and  that  ft* 
Dormer  absconded  upon  that  occasion  *,  tbat 
application  was  made  to  the  Earl  tberespoDi 
who  instead  of  taking  proper  methods  to  coin- 
pel  Mr.  Dormer  to  make  satisfaction  to  the  fsi" 
tors,  (from  an  apprehension  that  a  public  di^ 
covery  of  the  said  deficiency  might  lessen  tbe 
ur^ust  gain  tbe  Earl  proposed  to  himself,  by 
selling  and  disposing  of  the  said  offices)  did 
endeavour,  by  many  indirect  practices,  to  coo- 
ceal  from  the  suitors  of  the  Court,  the  true  state 
and  condition  of  the  said  officii,  and  did  Hdsely 
and  deceitfully  declare  that  Mr.  Dormer  «ru 
only  gone  to  take  the  air ;  that  be  would  return 
in  a  little  time,  and  all  would  be  f<  ell.  That 
Mr.  Dormer  having,  towards  a  satisfitction  to 
the  suitors  of  the  Court,  asaitpiied  to  Blr.  Ed- 
wards (who  succeeded  him  in  bis  office Ja 
Miiter)  «  debt  of  t^046(.  «i.  doe  ftm  Mr. 
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Wilson  (a  banker)  to  Mr.  Dormer,  to  the  intent 
tbe  monev  recetved  on  that  account  should 
be  applied  as  the  Court  of  Chancery  should 
direct,  the  earl  of  Macclesfield,  for  the  unlawful 
purposes  aforesaid,  withoat  regard  to  the  in- 
terest of  the  said  suitors,  by  colour  of  his  said 
office,  did  in  an  unwarrantable,  clandestine, 
and  Quosual  manner,  authorize,  direct  and 
establish  a  precarious  and  triflioK  composition 
irith  the  said  Wilson,  upon  his  paying  1,463/. 
St.  Id,  and  assigning  10,000/.  part  of  a  debt  of 
ft8,060/.  18t.  5</.  pretended  to  be  due  to  the 
said  Wilson  from  Edward  Ponlter,  in  discharge 
of  the  said  debt ;  and  to  that  end,  on  Mr.  Hie- 
cocks's  report,  then  one  of  the  Masters  of  the 
•aid  Courts  without  any  attendance  ordered  or 
had  thereupon,  and  without  notice  to  the  said 
suitors,  did  by  a  private  order,  not  made  in 
open  Court,  order  Mr.  Edwards  to  accept  the 
spid  oomfiosition  in  full  discharge  of  the  said 
debt ;  which  said  Poulter  Was  a  person  iosol- 
voot,  and  has  since  absconded  for  debt,  and 
Done,  or  very  small  part  ol'  the  said  10,0001. 
bas  been,  or  is  ever  likely  to  be  received. 

Your  lordships  will  please  to  observe,  that 
the  Earl  is  charged  with  the  highest  breach  of 
trust  in  relation  to  the  suitors  Si'  the  Court  of 
Chanceiy ,  and  to  have  committed  .that  breach 
of  trust  tor  the  most  unjustifiable  end. 

The  crimes,  my  lords,  stated  in  these  Arti- 
cles, are  in  themselves  so  heinous  they  need  no 
aggravation  ;  and  I  think  the  noble  lord's  An- 
swer shews  they  are  capable  of  no  excuse. 

He  is  pleased  to  say,  *'  That  Mr.  Dormer  be- 
ing out  of  reach,  his  eifecls  unknown,  except 
the  stock,  which  could  not  be  transferred  with- 
out his  concurrence,  and  the  Earl  seeing  no 
other  way  o|)eo  to  get  any  thing  for  the  suitors, 
and  being  made  believe,  if  a  deficiency  should 
happen,  the  same  should  be  made  up  by  other 
Blasters  ;  did  agree,  that  in  case  Mr.  Dormer 
would  come  over,  and  make  a  full  discovery  el 
all  his  efieds,  and  assign  the  same  for  the  be- 
nefit of  the  suitors,  the  said  Earl  would  allow 
him  bis  liberty  dn  that  condition,  and  not 
•tberwise.^' 

The  noble  lord  8ays,no  other  way  was  open 
to  get  any  thing.  Sore,  my  lords,  the  grant- 
iogof  a  sequestration  woukl  have  been  one, 
and  the  speediest  way  to  have  found  out  and 
aecored  the  effects ;  but  it  might  have  been  a 
wa^  too  open ;  lor  it  inuet  have  published  the 
dencieney  of  the  effice  ;  whereas  Mr.  Doroner's 
coning  home,  aad  ^[uietly  resigning,  hushed  all 
wmuiry. 

^  What  the  Barl  meumMv  beiog  made  to  be- 
lieve the  deficiency  should  be  uMde  up,  1  am 
at  a  kiss,  my  lords,  to  know.  Made  believe! 
how,  or  by  whom?  It  does  not  appear  the 
Masters  entered  into  any  oontract  to  do  its  and 
could  his  lordship  think  any  discoarse  between 
him  and  the  Alssters  (if  such  there  wss)  could 
he  sufficient  security  for  the  suitors  of  the 
Court? 

But  snppeue  the  Masters  had  eaotracled  to 
VDpply  toe  deficiency,  I  submit  to  your  lord- 
«bipi  hair  te  thatcsamct  woald  bate  )«ea 


justifiable  ;  for  how  should  that  supply  arise  ?  !( 
out  of  the  suitors'  money  in  the  Masters'  hands, 
that  was  only  supplying  one  deficiency  by 
making  another ;  and  if  it  was  to  be  out  of 
their  own  estates,  that  likewise,  by  lessenings 
the  substance  of  the  Masters,  would  diminish 
the  security  of  tlieir  own  suitors ;  and  what^ 
my  lords,  could  induce  the  Masters  to  enter 
into  such  a  contract  P  I  can  imagine  nothing 
but  to  conceal  the  deficiency,  in  order  to  raisa. 
a  value  un  their  own  places  upon  their  resigna-* 
tioas.  I  therefore  submit  to  your  lordships, 
whether  the  Earl's  answer  is  notsn  iroplitrd. 
confession  of  an  endeavour  to  conceal  this  de- 
ficiency, in  order  to  keep  up  the  price  of  the  of* 
fice  ?  Your  lordships  observe  on  what  condi- 
tion the  Earl  says  he  permitted  Mr.  Dormer  to 
come  over.  But  I  do  not  find  the  noble  lord 
alleges,  that  in  order  to  ^in  the  end  proposed, 
Mr.  Dormer  was  examined  on  intenrogatoriea 
touching  the  debts  due  to  the  suitors  of  thA 
Court,  or  to  what  estate  or  effects  tie  had  to  an- 
swer the  same :  we  can  shew  your  lordshipa 
there  was  no  such  examination.  We  shall 
prove,  that  Mr.  Dormer  did  not  give  a  8atisfai>> 
tory  account  of  liis  balance,  and  with  great  dif« 
ficulty  was  prevailed  on  to  convey  bis  estata 
for  the  benefit  of  the  suitors :  but  yet,  my 
lords,  he  continued  to  have  his  liberty.  Hovr 
the  Earl  will  account  for  those  proceed- 
'  ings,  I  leave  to  your  lordsltips'  consideration : 
I  can  see  no  possible  account  can  be  given  bu| 
this,  that  an  examination  on  interrogatoriea 
touching  the  debts  of  the  suitors,  and  Mr.  Dor« 
mer's  answer  and  confinement,  must  have  pub* 
lished  the  deficiency  of  the  office.  The  Earl  is 
pleased  to  say,  '*  He  did  not  doubt  btit  tha 
whole  debt  upon  the  said  Fleetwood  Dormer 
would  be  paid." 

I  presume  he  did  nibt  doubt  but  it  would  be, 
because  he  knew  injustice  it  ought  to  be  paid ; 
and  since  it  is  before  your  lordships,  1  iikewisa 
do  not  doubt  but  it  will  be  paid. 

The  noUe  lord  in  his  Answer  is  pleased  to 
quote,  on  some  occasions,  the  example  of  hia 
predecessors ;  I  wish,  for  the  sake  of  the  uii-r 
happy  suitors,  and  for  the  honour  and  justice  of 
the  Court  of  Chancery,  he  bail  here  followed 
the  steps  of  his  predecessors  in  the  case  of  Dr. 
Edisbory. 

The  noble  lord  insists,  **  He  does  not  remem- 
ber any  application  made  by  the  Masters  for 
any  assistance  of  the  Court,  touching  the  per- 
son or  effects  of  Mr.  Dormer,  but  what  ha 
granted,  as  for  as  he  thougiit  tended  to  the 
benefit  of  the  suitors." 

We  sliall  ofl^  proof  to  the  contrary :  but 
had  that  been  so,  was  that,  my  lords,  sufficient? 
Was  tlie  Earl  to  wait  the  setting  of  a  prosecu- 
tion on  foot,  till  application  made  by  the  Mas- 
ters? It  was  not  probable  many  d'thera  (who 
had  bought  at  high  priees,  and  on  resigasiions, 
were  to  make  the  most  of  their  places)  would . 
apply  for  the  securing  the  person  or  effects  of 
Mr.  Dormer,  they  would  not  willingly  have  had 
a  Master  imprisooed  ;  the  discovery  of  a  <lefi- 
citncy  in  him  would  fawe  made  other  suitoia 
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apprehensife  that  the  same  might  hare  hap- 
pened to  then ;  for  erery  ooe  koew  how  freely 
those  gentlemen  trafficked  in  the  fatal  ^ear 
17 to.  The  Ter^  notion  of  a  deBciency  would 
hate  put  the  suitors  on  an  enqoiry,  and  upon 
calling  the  money  ont  of  the  Masters'  hands. 
Could  then  the  Earl  expect  they  would  inte- 
rest themselves  much  in  an  examination  of  this 
Und  P  But  was  it  less  his  duty  to  enquire  and 
give  all  necessary  orders,  and  take  ril  proper 

Srecautions  for  the  suitors'  safet^^,  becanse  the 
[asters  neglected  it  T  No,  certainly,  unless  for 
the  reason  assigned  in  the  Article. 

The  Earl  says,  **  He  did  never  endeavour  to 
conceal  the  true  state  and  condition  of  the 
office  from  the  suitors,  nor  did  any  of  them, 
until  very  lately,  apply  to  him  to  look  into  the 
same." 

He  well  knew,  that  many  of  them  called  for 
their  money,  and  were  ordered  their  whole  de- 
mands, while  Mr.  Edwards  bad  wherewithal  to 
Esy  ;  hut  those  unhappy  suitors,  who  did  not 
now  of  the  deficiency,  and,  from  such  orders 
for  the  whole/money,  might  well  be  persuaded 
there  was  no  deficiency,  and  consequently  did 
not  complain,  have  now,  1  fear,  a  melancholy 
And  with  what  grace  the  Earl  can  insist, 


that  no  suitors  ever  md,  or  at  least  till  very 
lately,  compfado,  1  leave  to  your  lordships'  con- 
iideration. 

The  Earl  is  pleased  to  say,  *<  He  remembers 
BOthui^  of  his  usinjg  the  expression  charged  in 
the  Article,  either  Mfore  or  after  he  knew  of 
Mr.  Dormer's  absconding." 

I  believe  the  noble  lord,  on  a  little  recollec- 
tion, will  easier  call  to  mind  what  he  said  on 
tills  occasion,  than  be  able  to  give  a  justifiable 
leason  for  it 

He  is  pleased  to  Bay  in  his  Answer  to  the 
l4th  Article,  *<  He  quitted  all  the  advantage  of 
the  disposal  of  Mr.  Dormer's  office." 

The  fteutlemen  who  nave  spoke  before  me 
have,  I  hope,  sufficiently  made  it  appear  to 
TOur  lordships,  that  there  could  be  no  such 
legal  or  just  advantage.  Where  then  is  the 
generosity  ?  A  sum  ofmoney,  which  he  ought 
not  to  have  taken,  is  given  up  towards  answer- 
ing the  debt  of  the  Court,  for  which  I  take  it 
his  lordship  himself  is  answerable. 

He  is  pleased  to  sav,  <*  That  after  Mr.  Dor- 
mer's assigning  Mr.  VTilson's  debt  to  Mr.  Ed- 
wards, the  Earl  believes  Mr.  Edwards  used 
mat  endeavours  to  obtain  payment  and  satis- 
niction  of  the  said  debt  ftt>m  Mr.  Wilflfon  ;  but 
finding  all  endeavours  fruitless,  and  that  Mr. 
Wilson  had  stopped  payment,  and  was  in  no 
condition  of  paymg  his  creditors  the  whole  of 
their  debts,  but  nadoffered  to  come  to  a  com- 
position, and  to  pay  them  in  proportion  the  ut- 
most he  was  able,  Mr.  Edwaras  thereupon  pe- 
titioned his  lordship." 

What  those  great  endeavours  were,  I  am, 
my  tords,  at  a  loss  to  know;  for  1  cannot  find 
there  was  any  commission  of  bankruptcy  taken 
out  against  Wilson,  (though  that  was  advised 
and  preraed  as  a  safe  and  necessary  method,) 
no  suit  in  the  Court  •f  CluuMeryi  or  in  any 


other  court  commenced  against  him,  hhfclia 
this  debt,  or  that  he  was  so  much  u  ierred 
with  any  process  about  it.  How  then  the  Esil 
can  say,  that  all  endeavours  were  found  froil' 
less,  1  leave  to  your  lordships'  eoosidenlioQ. 

He  is  pleased  to  say,  "  Mr.  Hicepcb  n- 
ported,  it  was  bis  opinion  the  aoceptbg  theuud 
composition  would  be  for  the  benefit  of  the^ 
persons  entitled-to  receive  the  same." 

My  Iqrds,  it  does  not  appear  Mr.  ffioeQchs 
had  (ooked  much  into  Wilson's  circnmstaiioei, 
had  examined  the  particulars  of  his  boob  oa 
oath,  had  called  the  crediton  before  him  to  es- 
quire into  the  iustice  of  their  ddits,  or  to  knov 
the  amount ;  but  yet  took  upon  him  to  appor- 
tion part  of  Poulter's  debt,  as  a  compontion  fir 
the-suitors  of  the  Conrt ;  though  it  will  apDW 
that  Wilson  paid  several  of  bis  creditors  after* 
wards  thehr  full  demands. 

Strange  proceeding,  sure,  in  an  aflair  of  tbii 
nature !  for  which  I  will  not  pretend  to  aceoont 
But,  my  lords,  I  cannot  but  observe  that  the 
two  Masters,  who  were  employed  to  takeesre, 
on  this  important  occasion,  mr  the  inDoceot, 
unhappy  suitors,  were  very  soon  (pending  the 
aflair)  allowed  to  sell  their  places  at  exoiwaal 
prices.  Mr.  Rogers,  August  17S1,  for  6,000/. 
and  Mr.  Hiococks,  June  17S3,  for  7,5001.  and 
which  very  sums  now  remain  a  ddit  to  dis 
suitors  of  the  respective  offices.  Your  M- 
ships  hare  already  heard  what  was  denuuided 
and  paid  on  those  resignations. 

The  Earl  b  pleased  to  say,  <<  That  on  Mr. 
Edwards's  second  petition,  with  Mr.  BiGeocb*! 
repdh  annexed,  (in  which  Mr.  Edwards  es- 
pressly  prayed,  that  he  might  be  ordered  to  ac- 
cept the  said  composition)  the  Earl  in  a  proper 
and  usual  manner  ordered  the  same  ss  pny^ 
and  was  informed,  and  believes,  that  the  isid 
composition  was  made  and  agreed  to  on  a  con- 
sultation of  all  or  most  of  the  Masters  of  tb^ 
said  Court." 

I  have  heard,  my  lords,  the  proper  and  onnl 
manner  is  to  have  petitions  of  this  nature  Mt 
down  to  be  heard  in  public,  and  the  ptrtifli 
concerned  to  be  summoned ;  petitions  reMSof 
to  bankrupts,  to  lunatics,  to  ideots,  I  befiev* 
are  so:  the  statute  in  the  case  of  bankrofrti 
directs  public  notice  to  be  given  in  the  Gssstt0» 
for  the  creditors  to  meet ;  they  have  an  <>PP^ 
tnnity  there  to  make  all  proper  enquiries)  sod 
see  every  thing  done  that  may  be  most  for  their 
advantage;  the  bankrupt  is  not  entitled  fob* 
liberty,  nor  any  benefit  allowed  him,  witbooi  a 
certificate  that  he  has  made  a  full  discovery  ^ 
his  effects,  and  that  there  appears  no  ressoD  to 
doubt  of  the  truth  of  such  discovery  ;^  and  not 
then  neither,  unless  four  parts  in  five  In  num- 
ber and  value  of  his  creditors  sign  such  oeitifl' 
cate,  and  testify  their  consent.  How  the  Ban 
could  think  it  just  that  the  suitors  of  the  Court 
of  Chancery  (whose  money  was  forced  fre* 
them  by  the  power  of  that  Court,  and  pot  into 
the  hands  of  a  bankrupt  Master)  should  bafS 
less  care  taken' t>f  them,  less  privileges  allowed 
them  for  their  security,  than  any  other  creditors 
in  the  kingdom,  I  can  bo  way  «ompKbepd| 
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|ii)t  miut  tWi^,  my  Jordf,  this  clandaBtiiie  and 
Mttuanal  proceeding  a  strong  proof  of  the  crime 
cbargeid  in  tbesa  Articles. 

^  As  to  what  the  Earl  says  of  the  compo- 
sitioiL  being  agreed  to  by  most  of  the  Masters ; 
if  that,  my  lords,  bad  been  so  (though  we  shall 
gi?e  e?ideneet»  the  contrary,)  1  should  not  at 
mJH  hav«  wondered  at  it ;  for  any  composition 
obstructed  the  enquiry  and  prooeedings,  which 
otherwise  must  necessarily  have  been  pubKc : 
but,  my  lords,  had  the  composition  been  ag^^ed 
tc^  on  a  consultation  of  all  or  most  of  the  suitors 
concerned,  that  indeed  would  ha?e  been  a  good 
ciefence  of  the  noble  lord. 

He  is  pleased  to  say,  at  the  time  of  Wil- 
son's assignment  of  Poolter's  debt,  that  Poulter 
was  lookM  on  to  be  a  substantial  person. 

-  We  shall  produce  to  your  lordsnips  eridence 
to  the  contrary :  and  I  must  observe  that  the 
£arl  does  not  offer  to  shew  any  proper  enquiry 
was  made  touching  his  solvency.  Sure,  my 
lords,  when  that  debt  was  taken  as  a  payment 
ior  the  suitors  of  the  Court,  his  cirbumstances 
should  have  been  carefully  looked  to,  and  a  re- 
cognizance with  securities  taken  in  Court ;  but 
that  could  not  be  done  without  a  public  notice 
of  the  deficiency. 

When  I  considei^  my  lords,  the  long  ez- 

rrience  and  great  abilities  of  the  noble  Earl, 
can  never  think  the  remissness  in  this  en- 
quiry, these  clandestine  and  unusual  proceed- 
ings, this  precarious  and  trifling  composition, 
■eould  have  happened  through  inadvertency 
only :  I  therefore,  m^  lords,  must  insist  upon 
it  as  a  manifest  proot  of  the  charge  contained 
in  these  Articles. 

The  gentleman  who  speaks  after  me  on  this 
occasion,  will  open  the  evidence  we  shall  offer, 
•  amd  1  will  therefore  take  up  no  more  of  your 
lordships'  time* 

Mr.  Budget, .  My  lords,  it  falls  to  my  share 
to  endeavour  to  be  assistant  to  the  gentleman 
who  spoke  last,  in  maintaining  the  Idth  and 
14th  Articles ;  which  1  shall  do  by  stating  the 
evidence  to  your  lordships  as  shortly  as  1  can. 

My  lorils,  the  13th  Article  sets  forth,  that 
Mr.  IXirmer  having  embezzled  great  part  of  the 
noitors'  effects,  to  the  amount  of  36,000/.  or 
oeme  other  great  sum,  and  he  thereupon  ab- 
sconding, application  was  made  to  the  earl  of 
Macdesfieki,  then  Lord  Chancellor,  to  secure 
bif  person  and  effects,  which  his  lordship  neg- 
lected and  declined  to  do ;  and  endeavoured  to 
.conceal  the  true  state  of  the  office,  as  well 
with  respect  to  Mr.  Dormer's  effects,  as  to  the 
debt  due  from  him  to  the  suitors.  And  upon 
motion  made  in  the  Court  of  Chancery  (after 
bis  krdship  knew  that  Mr.  Dormer  had  ab- 
soooded)  that  the  effects  of  some  of  the  suitors 
might  be  transferred  to  a  naore  secure  office. 
Bis  lordship,  in  order  to  delude  the  suitors  into 
a  belief  of  the  safety  of  their  effects,  and  to 
prevent  a  public  enquiry,  then  sitting  in  open 
Court,  did  say.  That  the  parties  need  not  be  in 
haste ;  falsely  and  deceitralfy  at  the  same  time 
declaring,  that  Mr.  Pormer  waf  only  gout  to 


take  the  ah*  in  the  country,  and  that  he  would 
return  in  a  little  time,  and  idl  would  be  well,  or 
to  that  effect.  And,  my  lords,  notwithstanding 
the  Earl's  endeavour  in  his  Answer  to  evade  tho 
Charge  contained  in  this  Article,  1  am  per- 
suaded, upon  hearing  the  evidence,  your  lord- 
ships will  rest  satisfied,  that  it  has  been  n^ado 
out- in  every  particular.  For,  mv  lords,  as  to 
the  first  part  of  the  Charge,  where  he  deoiOB 
that  he  was  ever  advised  to  secure  Mr.  Dor- 
mer's person,  it  will  lie  made  appear  to  your 
lordships,  that  Mr. ,  John  Bennet,  and  Mr. 
Lightbooo,  went  from  a  meeting  of  several 
of  the  Masters,  and  in  their  names  acquainted 
the  Lord  Chancellor,  that  it  was  their  opini(M^ 
that  Mr.  DoroMr  had  not  fairly  stated  bis  ao- 
counts ;  that  there  was  a  deficiency  of  upwards, 
of  30,000/.  and  that  it  was  necessary,  for  exan^ 
pie's  sake,  he  should  be  committed,  according 
to  the  precedent  set  him  by  the  lord  Cowper  in 
Dr.  Edisbory's  case.  But  the  Eari  insistinsf 
on  Mr.  Dormer's  liberty,  they  again  repeated, 
the  necessitv  of  making  such  an  example,  but 
at  last  left  the  Ear!  fixed  in  his  resolution  of 
continuing  Mr.  Dormer  at  liberty. 

My  lorn,  this  promise  of  freedom  to  Mr. 
Dormer  was  only  conditional ;  if  he  gave  in  a 
fiur  and  just  account,  and  assisted  in  gettinir 
the  debts.  But  be  was  so  far  from  complying 
with  these  conditions;  that  when  he  gave  an. 
account  in  writing  of  the  balance  of  his  cash» 
amounting  to  49,000/.  he  only  informed  theai# 
that  24,000/.  of  it  was  due  from  one  Wilson,  n 
banker,  since  broke ;  but  as  to  the  resfUinder^ 
the  Master  to  whom  it  was  given,  could  never 
obtain  from  him  any  other  notice  where  it  lay^ 
or  what  was  become  of  it. 

Immediately  upon  this,  the  Masters  wero 
summoned,  and  acquainted  with  it;  and  tho 
next  morning  that  account  was  left  with  Mr. 
Cottingham  for  the  Lord  Chancellor's  perusal. 

Your  loiybhips  will  beftirther  informed,  that 
Mr.  Rogers  and  Mr.  Hiococks,  being  directed 
:by  the  Lord  Chancellor  to  procure  a  conveyance 
of  Mr.  Dormer's  estate  to  them,  for  the  benefit 
of  the  suitors,  it  was  with  the  greatest  difficult/ 
that  Mr.  Dormer  was  prevailed  spon  to  comply 
with  it. 

In  the  next  place,  my  lords,  his  lordship,  in 
his  Answer,  denies,  that  he  endeavoured  to 
conceal  the  true  state  of  the  office  from  tho 
suitors ;  or  that  he  remembers  any  thing  con- 
cerning the  expresskin  he  is  chaiged  with) 
that  Mr.  Dormer  was  only  gone  into  the  coun- 
try to  take  the  air,  and  that  he  would  return 
in  a  little  time,  and  all  would  be  well. 

My  lords,  I  must  agree  that,  since  his  lord- 
ship is  resolved  to  deny  that  he  endeavoured 
to  conceal  the  state  of  the  office,  it  were  to  be 
wished  by  him  that  he  could  safely  deny  this 
expression,  since,  if  tru^,  it  proves  that  endea- 
vour directly  upon  him.  But,  my  lords,  tho 
words  were  spoken  by  his  lordsnip  in  open 
Court,  and  can  be  sworn  to  by  a  person,  whoae 
business  in  Court  at  that  time  was  such,  as 
can  possibly  lea?e  no  room  for  a  doubtj  or  fk 
mistake* 
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For  fkrther  pjroof,  my  lordi,  ot  hu  lordabip't 
cndetvour  i^  conceal  the  ttate  of  this  office, 
we  shall  shew,  that  a  message  was  sent  from 
the  Lord  Chancellor  to  Mr.  Lightbooo,  with  a 
]iropesal  that  he  should  advance  500/.  towards 
this  deficiency :  acquainting  him,  at  the  same 
time^  that  it  was  for  the  honour  of  the  Court ; 
«nd  that  the  appearance  of  a  deficiency  would 
he  attended  with  ill  consequences.  But  Mr. 
Lightboun  refused  to  comply  with  that  demand, 
which  he  thought  would  only  skin  over  the 
wound,  and  not  eflhctoally  cure  it  And  yet, 
my  lords,  this  proposal  which  Mr.  Lightboun 
had  the  honesty  and  courage  to  reject,  was  en- 
iorced  by  the  impeached  earl  with' the  threats 
^*ap(ulianieutary  enquiry;  asserting,  that  if 
the  Masters  did  not  contribute  towards  the  con* 
cealment  of  this  deficiency,  it  would  occasion 
m  public  enquiry  ;  wherein,  if  it  should  appear 
that  they  had  iMnight  their  places  contraiy  to 
the  sUlote  5  and  6  of  Edward  (5,  it  might  go 
ill  with  him,  but  that  it  would  fare  much  worse 
with  them ;  turning  even  that  parliamentary 
wquiry,  which  he  ought  to  have  dreaded  as 
his  sure  punishment,  into  means  for  extorting 
of  money.  We  have  also  proofr  that  at  another 
neetbg  of  the  Masters,  a  farther  demand  was 
made  upon  them,  in  order  to  conceal  the  state 
fof  that  office ;  but  all  the  Masters  then  refusing 
to  contribute  to  a  concealment  so  unreasonable 
in  its  own  nature,  the  Lord  Chancdlor  paid 
that  demand  of  1,OOQ/.  himself;  not  out  of  any 
just  regard  to  the  suitors,  but  for  bis  own  profit 
And  ad  vantage,  well  knowing,  thftt  the  notoriety 
of  this  insoTveDCY  would  make  the  Masters' 
places  less  valuable;  and  therefore  was  con- 
tent to  part  with  this  sum,  to  insure  to  himself 
a  greater  prospect  of  gain  at  his  next  sale, 
^or  was  it  necessary  for  those,  who  dealt  at 
this  auction,  to  bring  any  money  of  their  own 
to  it ;  the  mere  admittance  into  the  office  im- 
mediately giving  them  poseession  of  a  cash 
Cttfficient  to  answer  his  lordship's  expectations. 
And  thus  beggars  were  l^is  best  purchasers ; 
though  sure  to  be  the  worst  trustees  for  the 
public 

How  great  a  hardship  must  it  be,  my  lords, 
to  the  suitors  of  that  Hieh  Court,  to  be  con- 
tending many  years  tor  their  just  property,  at 
•n  expence  possibly  no  ways  proportionable  to 
•their  remaining  fortunes  ;  and  to  find  at  last, 
when  tbey  had  obtained  a  decree  in  their  fa- 
vour, that  their  money  was  lost  in  a  bankrupt 
office,  without  hopes  of  recovery  P  This  is  a 
consideration  in  which  every  man  in  Great  Bri- 
tain is  more  or  less  concerned.  For  what 
estate  is  there,  which  may  not  some  way  or 
other,  in  the  course  of  a  few  years,  come  under 
the  direction  of  that  Court  P  How  much  then 
does  it  concern  every  individual,  and  even  the 
legislature  itself,  that  all  its  avenues  of  justice 
should  be  sale  and  open?  But  how  much 
more  does  it  concern  the  honour  and  conscience 
of  the  person  who  presides  in  it,  if  there  should 
be  a  dangerous  precipice  in  the  way,  to  be  tiie 
firstin  setting  up  a  mark  for  all  the  world  to 
avoid  it. 


But,  my  lords,  if  in  this  Article,  whicb  1 
have  opened  to  your  lordships,  there  appem 
a  criminal  endeavour  to  conceal  the  de6cieiicy 
of  this  office,  supported  by  a  fUse  assertiiNi 
made  in  open  court,  in  order  to  delude  the  Bin- 
tors  into  an  opinion  that  their  money  wu  nfe, 
and  a  great  neglect  in  not  securing  Mr.  Dor- 
mer's person ;  in  the  Fourteenth  Article,  lie 
will  appear  in  a  yet  more  guilty  light,  nst  m\j 
neglecting,  as  in  the  former,  to  enquire  into  lui 
efiects,  but  on  enquiry  made,  and  time  bad  for 
mature  deliberation,  confirming  a  preeuiooi 
and  trtffing  composition,  and  tying^  down  tbi 
suitors  of  the  Court  by  his  authority,  to  the 
certain  diminution  of  one  half  at  least  of  tbdf 
efihcts,  and  in  all  probability  to  the  irraeo? enble 
lossof  the  whole. 

My  lords,  in  the  Answer  which  his  kndihif 
returns  to  this  Article,  he  detiies  none  of  tbe 
matters  offset  contained  in  it,  but  admiti  them 
as  they  there  stand  charged.  I  shall  therefoct 
only  make  some  observations  on  the  nature  of 
thb  transaction,  and  on  the  assertions  iohii 
lordship's  Answer. 

In  the  first  place,  my  lords,  he  insinQitei' 
that  Mr.  Edwards  usedf  great  endeavonrs  to 
obtain  payn;ient  firom  Wilson,  but  found  then 
frnitiess ;  Wilson  havmg  stopped  payment  loii| 
before. 

My  lords;  I  know  not  what  endearoon  bit 
lordsnipcan  prove  Mr.  Edwards  to  haveoied: 
but  whatever  they  were,  they  were  not  unlikelf 
to  prove  firuiUess,  since,  as  his  lordship  tddi 
immediately,  Wilson  had  long  before  stopped 
payment :  But  this  we  can  prove,  that  WiJaoo*i 
nooks  were  never  inspected  by  Mr.  Edwtnh; 
that  he  never  knew  what  his  d^ti  were ;  nor 
any  thing  more  of  him,  than  that  WHsod  caioo 
volnntaniy  to  Mr..  Edwards,  and  propoieda 
himselftopay  him  1,400/.  in  ready  moaef, 
anii  to  assign  over,  to  him  a  debt  ot  tOfiOOL 
due  from  one  Poulter,  whose  drcnmBhuioa 
were  still  more  precarious  than  his  own. 

In  the  next  place,  his  lordship  asserti,  thit 
he  ordered  this  whole  affair  of  Wilson's  con; 
position  in  the  usual  manner ;  and  is  in- 
formed, and  believes,  that  this  composition  wii 
made  and  agreed  to,  upon  a  consultation  of  «i^ 
or  most  of  the  Masters.  But,  my  lords,  we 
shall  make  it  appear,  that  the  delivery  of  ns 
petitions,  the  orders  made  upon  them,  and  tn 
whole  transaction  of  this  aflnir,  was  carried  oo 
from  fint  to  la«  in  •  dudeiUiie,  printe,  u4 
unusual  manner.  ^ 

As  to  the  consent  which  his  tordsbipssyiM 
believes  the  other  Masters  save  to  Uiis  coop^ 
sition,  we  shall  prove,  my  lords,  that  Bf  r.  dSt 
wards  was  the  only  person  concerned  on  bebtu 
of  the  suitors,  and  so  far  was  he,  or  any  of  tbe 
rest  of  the  Masters,  from  Uking  tbe  best  ctrs 
they  could,  that  the  first  draught  of  a  coopff- 
sition,  which  Wilson  brought,  was  accepts 
and  settled  between  him  and  Mr.  Biococks. 
And  that  when  Mr.  Edwards  did  mentioo  Ui« 
composition  to  some  of  the  Masters,  tbey  ^^ 
so  far  from  approving  of  it,  that  Mr.  Edwaroi 
acquainted  the  Lord  QbaAcellor^tiiat  it  ^ 
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the  opinion  of  one  ofth^m,  that  a  better  eompo- 
aitioD  was  to  be  had.  And  another  of  the  Mas- 
ters was  so  far  from  agreeing  to  this  method 
at  ally  that  be  proposed  a  commission  of  bank- 
ruptcy as  the  only  means  to  bring  thn  matter 
to  a  proper  light. 

Bat  that  light,  my  lords,  was  what  his  lord- 
ship was  most  afraid  of.  That  would  have 
discovered  the  deficiency  of  this  office,  which 
would  hare  brought  a  disrepute  upon  others, 
and  consequently  hare  lowered  their  price. 
This  was  his  lordship's  only  care ;  whilst  for 
the  rest  be  could  sit  unconcerned,  and  see  so 
great  a  sum  of  the  suitors'  money  wasting 
away  to  nothing,  as  it  passed  through  the 
hands  successivdy  of  three  bankrupts. 

But,  my  lords,  we  shall  farther  prore,  that 
when  hb  lordship  ordered  a  petition  to  be  nre- 
lerred  to  himself,  that  he  might  approre  or  this 
composition,  he  nerer  ordered  th^  suitors  to  be 
ajD^nainted  with  it,  nor  had  they  any  notice  of 
it.  Nor  did  his  lordship  ask,  if  Wilson  bad 
compounded  with  any  other  creditors,  nor  so* 
mach  as  enquire  if  he  bad  sworn  to  bis  circdm- 


It  will  be  made  appear,  that  at  this  very 
time  Mr.  Edwards  was  inibrmed,  and  did  be- 
lieve, that  Poulter*s  circumstances  were  very 
biul,  and  that  neither  be  nor  any  one  else  at- 
tended the  commission  of  bankruptcy  against 
Poulter  on  behalf  of  the  suitors. 

And,  my  lords,  to  judge  a  little  farther  of 
this  matter,  by  a  very  sure  rule  of  justice,  that 
of  doing  as  one  would  be  done  by ;  your  lord- 
ships will  find,  that  Mr.  Edwards  confesses, 
that  if  it  had  been  bis  own  money,  he  would 
have  looked  more  carefully  afler  it. 
.  Farther  yet,  my  lords,  we  shall  prove,  that 
notwithstanding  this  debt  was  compounded 
with  Wilson,  yet  he  has  paid  the  whole  amount 
of  other  debts,  with  interest,  to  several  of  his 
creditors. 

Lastly,  my  lords,  bis  lordship  in  his  Answer 
cays,  that  he  believes  Mr.  Edwards  has  since 
got  in  1,000/.  of  Pouker's  debt.  The  truth  is, 
1,000/.  has  been  recovered ;  but  it  was  by  an 
SMScidental  discovery  of  concealed  effects  be- 
longmg  to  Poulier ;  1,000/.  of  which  was  paid 
to  Mr.  Edwards  by  Wilson,  as  part  of  Poulter's 
debt. 

But  does  his  lordship  seriously  intend  this 
ibr  any  vindication  of  himself,  or  any  compen- 
sation to  the  suitors,  that  aflker  four  or  five  years 
expectation,  instead  of  94,000/.  due  to  them,  he 
believes  1,000/.  may  have  been  since  re- 
covered? 

I  cannot  help  observing  here  to  your  lord- 
chipa,  how  different  a  care  has  appeared 
throughout  his  lordship's  whole  behaviour, 
with  regard  to  his  private  advantage,  and  the 
^fety  and  protection  of  the  suitors  of  the  Court., 

In  their  case,  ho  could  think  it  equitable  to 
anbject  their  estates  to  the  losses  of  a  Master  in 
4pbancery,  who  had  squandered  and  gamed 
mway  their  substance  and  his  own.  But  in  bis 
•wn  private  affidrs,  how  cautiously  circuuispect 
ipsi^  his  tordship  f    The  least  Mvanjiage  was 


t  not  neglected,  and  if  a  Master's  place  was  to 
be  alienated,  a  difference  of  guineas  was  meanly 
insisted  upon,  instead  of  the  pounds  which  bad 
before  been  oppressively  extorted. 

But  my  lords,  in  this  Impeachment,  the 
Commons,  with  regard  to  the  dignity  of  their, 
own  proceedings,  with  regard  to  this  august  ju^ 
dicaturo,  are  not  desirous  to  enlarge  upon  mat- 
ters of  smaller  moment!  His  lordship  might 
have  eqjoyed  his  hundred  guineas  in  quiet,  had 
not  a  long  series  of  his  conduct  in  so  high  a 
station,  tended  to  destroy  the  reverence  due  to 
the  laws^  by  an  execution  of  them  instrumental 
to  the  ruin  of  the  subject. — Against  apparent 
extortioners  and  robbers,  we  goavd  ourselves 
with  a  caution  proportionable  to  the  infamy  of 
tbeir  characters :  out  when  the  sancjtity  of  the 
laws,  and  the  ensigns  of  authority,  designed  tO) 
defend  and  protect  us,  are  made  use  of  to  invite! 
us  into  ruin,  how  sure  and  extensive  must  that 
ruinbeP 

My  lords,  the  Commons  have  beheld  with 
the  deepest  concern  such  corrupt  practices  ia 
this  High  Court,  such  as  have  ddbrmed  the 
beauty  of  justice,  and  rendered  the  administra- 
tion of  it  grievous,  and  even  fatal  to  the^subject. 
They  have  beheld  that  minister  of  justice, 
whom  the  laws  of  the  land  have  invested  with 
an  extraordinary  power  to  punish  frauds  and 
deceits,  himself  carrying  on  a  most  pernicious 
.deceit,  to  the  great  dishonour  of  the  Court,  and 
the  ruin  of  its  suitors.  The  guardian  of  orphans 
become  their  oppressor,  the  keeper  of  the  king'a 
conscience  prostituting  his  own,  and  the  dig- 
nity of  his  high  station,  to  an  ignominious 
traffic  with  the  best  bidder,  and  employing 
the  scales  of  justice  in  the  business  of  an  usuror. 

But,  my  lords,  that  parliamentary  enquiry  ia 
now  come,  with  the  terrors  of  which  he  forced 
the  Masters  into  compliance  with  his  arbitrary 
demands.  He  then  t'orotold  it  might  possibly 
go  ill  with  him,  though  it  would  faro  vrorsc 
with  them.  So  just  a  decree  pronounced  by 
himself,  against  himself,  is,  we  trust,  in  no  dan- 
ger of  being  reversed ;  but  rest  assured,  that  as 
rar  as  it  regards  him,  it  will  be  unammously 
confirmed  by  your  lordships. 

Mr.  Luttoyche.  My  lords,  we  shall  now  pro> 
oeed  to  our  evidence  on  these  two  Articles  to- 
gether :  to  shew  to  your  lordships  that  the  de« 
noiency  of  Dormer^s  office  was  endeavoured  to 
be  concealed  by  many  indirect  practices :  and 
first  of  all  we  shall  call  a^tiiess  to  prove  Bin 
Dormer's  deficiency  to  be  about  25,000/.' 

Mr.  Thoa^sM  called,  and  appeared. 
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Mr.  Lutwyche,  My  lords,  we  desire  that  Mr. 
Thompson  may  remsh  bis  memory,  as  this 
matter  was  re/erred  to  him  to  examine ;  and 
that  he  would  please  to  give  your  lordships  ao 
account  how  he  found  the  state  of  Mr.  Dor- 
mer's office,  and  what  deficiency  there  wae 
initf 

Tkompum,  My  lords,  I  find  in  our  report  the 
debt  due  from  Mr.  Dormer's  office  was  stated 
at  49,604/.  lit.  1  It/,  and  I  find  that  Mr.  £d« 
Wttdsi  who  sttcoeeded  Mr.  Docmsr  in  Ibi^ 
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For  fkrther  pjroof,  my  lords,  of  hu  lordabip't 
cndetTOur  to  conoeal  the  ttate  of  this  office, 
we  shall  shew,  that  a  tnessaffe  was  sent  Irom 
the  Lord  Chancellor  to  Mr.  Lig^tboaD,  fiith  a 
propesal  that  he  shoald  advance  500/.  towards 
this  ileficieocy :  acquainting  him,  at  the  same 
time^  that  it  was  for  the  honour  of  the  Court ; 
and  that  the  appearance  of  a  deficiency  would 
he  attended  with  ill  consequences.  But  Mr. 
Lightboun  refused  to  comply  with  that  demand, 
which  he  thought  would  only  skin  over  the 
wound,  and  not  efihctuallv  cure  it.  And  yet, 
my  lords,  this  proposal  which  Mr.  Lightwiun 
had  the  honesty  and  courage  to  rdect,  was  en- 
Ibrced  by  the  impeached  earl  wim  the  threats 
«f  a  parlianieutary  enquiry;  asserting,  that  if 
the  Masters  did  not  contribute  towards  the  con- 
cealment of  this  deficiency,  it  would  occasion 
m  public  enqutnr ;  wherein,  if  it  should  appear 
iliatthey  had  nought  their  places  contraiy  to 
the  statute  5  and  6  of  Edward  (5,  it  might  go 
ill  with  him,  but  that  it  would  fare  much  worse 
with  them;  turning  eren  that  parliamentary 
enquiry,  which  he  oojpfht  to  have  dreaded  as 
his  sure  punishment,  into  means  for  extorting 
of  money.  We  haye  also  proofr  that  at  another 
meetmg  of  the  Masters,  a  farther  demand  was 
made  upon  them.  In  order  to  conceal  the  state 
lof  that  office ;  but  all  the  Masters  then  refusing 
to  contribute  to  a  concealment  so  unreasonable 
in  its  own  nature,  the  Lord  Chancellor  paid 
that  demand  of  1,00Q/.  himself;  not  out  of  any 
just  regard  to  the  suitors,  but  for  his  own  profit 
And  advantage,  well  knowing,  thftt  the  notoriety 
of  this  insolvency  would  make  the  Masters' 
places  less  valuable;  and  therefore  was  con- 
tent to  part  with  this  sum,  to  insure  to  himself 
a  greater  prospect  of  gain  at  his  next  sale, 
^or  was  it  necessary  for  those,  who  dealt  at 
this  auction,  to  bring  any  money  of  their  own 
to  it ;  the  mere  admittance  into  the  office  im- 
mediately giving  them  poseession  of  a  cash 
Cttfficient  to  answer  his  lordship's  expectations. 
And  thus  beggars  were  his  best  purchasers ; 
though  sure  to  be  the  worst  trustees  for  the 
public. 

How  great  a  hardship  must  it  be,  my  lords, 
to  the  suitors  of.  that  Hieh  Court,  to  he  con- 
tending many  years  for  their  just  property,  at 
•n  ezpence  possibly  no  ways  proportiODable  to 
their  remaining  fortunes  ;  and  to  find  at  last, 
when  they  had  obtained  a  decree  in  their  fa- 
your,  that  their  money  was  lost  in  a  bankrupt 
office,  without  hopes  of  recovery  ?  This  is  a 
consideration  in  which  every  man  in  Great  Bri- 
tain is  more  or  less  concerned.  For  what 
estate  is  there,  which  may  not  some  way  or 
other,  in  the  course  of  a  few  years,  come  under 
the  direction  of  that  Court  ?  How  much  then 
does  it  concern  every  individual,  and  even  the 
legislature  itself,  that  all  its  avenues  of  justice 
should  be  sale  and  openP  But  how  much 
more  does  it  concern  the  honour  and  conscience 
of  the  person  who  presides  in  it,  if  there  should 
be  a  dangerous  precipice  in  the  way,  to  be  the 
first  in  setting  up  a  mark  for  »U  the  world  to 
avoid  it. 


Bat,  my  lords,  if  in  thii  Article,  which  I 
have  opened  to  your  lordships,  there  sppem 
a  crimmal  endeavour  to  conoeal  the  deficieocj 
of  this  office,  supported  by  a  imise  assertioa 
made  in  open  court,  in  order  to  delude  the  mi- 
tors  into  an  opinion  that  their  money  was  lafe, 
and  a  great  neglect  in  not  securiog  Mr.  Dor^ 
mer's  p^eon ;  in  the  Fourteenth  Article,  be 
will  appear  in  a  yet  more  guilty  light,  net  onlj 
neglecting,  as  in  the  former,  to  enquire  into  hn 
efiects,  but  on  enquiry  made,  and  time  bad  for 
mature  deliberation,  confirming  a  precariooi 
and  triffing  composition,  and  tying  down  thi 
suitors  of  the  Court  by  his  authority,  to  the 
certain  diminution  of  one  half  at  least  of  tbdr 
effects,  and  in  all  probability  to  theirrecovenble 
loss  of  the  whole. 

My  lords,  in  the  Answer  which  his  lordship 
returns  to  this  Article,  he  denies  none  of  tb« 
matters  of  foct  contained  in  it,  but  admiti  then 
as  they  there  stand  chai^;ed.  I  shall  therefixt 
only  make^me  observations  on  the  nature  of 
this  transaction,  and  on  the  assertions  iohii 
lordship's  Answer. 

In  the  first  place,  my  lords,  he  inBmoitefl' 
that  Mr.  Edwards  used  great  endeavoon  to 
obtain  payment  from  Wilson,  but  found  them 
fruitiess ;  Wilson  having  stopped  paymentlmy 
before. 

My  lords,  I  know  not  what  endeavoon  hk 
lordship  can  prove  Mr.  Edwards  to  havemed: 
but  whatever  they  were,  they  were  not  tioliicelr 
to  prove  fruitiess,  since,  as  his  lordship  addi 
immediately,  Wilson  had  long  before  stopped 
payment :  But  this  we  can  prove,  that  Wihoo'i 
books  were  never  inspected  by  Mr.  Edwards; 
that  he  never  knew  what  his  d^ts  wore ;  nor 
any  thing  more  of  him,  than  that  Wilson  caod 
vornntarily  to  Mr..  Edwards,  and  propoied  of 
himselfiopay  him  1,400/.  in  ready  money, 
an4  to  assign  over,  to  him  a  debt  of  10,(H)Ot 
due  from  one  Poulter,  whose  circomstuoei 
were  still  more  precarious  than  his  own. 

In  the  next  piece,  his  lordship  sssertB,  that 
he  ordered  this  whole  afiair  of  Wilson's  coin; 
position  in  the  usual  manner ;  and  is  in- 
formed, and  believes,  that  this  composition  wif 
made  and  agreed  to,  upon  a  consultation  of  su^ 
or  most  of  the  Masters.  But,  my  lords,  we 
shall  make  it  appear,  that  the  delivery  of  the 
petitions,  the  orders  made  upon  them,  and  thi 
whole  transaction  of  this  affair,  was  carried  os 
from  first  to  last  in  a  clandestine,  private,  iin 
unusual  manner.  ^ 

As  to  the  consent  which  his  tordsbipssyshi 
believes  the  other  Masters  gave  to  this  coog' 
sition,  we  shall  prove,  my  lords,  that  Bf  r.  Ed- 
wards was  the  only  persoid  concerned  on  bebifl 
of  the  suitors,  and  so  far  was  he,  or  any  of  tiie 
rest  of  the  Masters,  from  Uking  the  best  esre 
they  could,  that  the  first  draught  of  a  compo- 
sition, which  Wilson  brought,  was  8<:c^ 
and  settled  between  him  and  Mr.  Biccocks. 
And  that  when  Mr.  Edwards  did  mcDtion  ihn 
composition  to  some  of  the  Masters,  they  ^^ 
so  far  from  approving  of  it,  that  Mr.  Edwardi 
acquainted  the  Lord  CbwiceUor^  thtX  it  ^^ 
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the  opinion  of  one  of  then,  thai  a  hotter  oompo- 
sition  was  to  be  had.  And  another  of  the  Mas- 
ters was  so  far  from  agreeing  to  this  method 
at  all,  that  he  proposed  a  commission  of  hank- 
ntptcj  as  the  only  means  to  bring  this  matter 
to  a  proper  light. 

Bat  that  light,  my  lords,  was  what  his  lord- 
ship was  most  alraid  of.  That  would  have 
discovered  the  deficiency  of  this  office,  which 
Would  hare  brought  a  disrepute  upon  others, 
and  consequently  hare  lowered  tneir  price. 
This  was  his  lordship's  only  care ;  whilst  for 
the  rest  he  could  sit  unconcerned,  and  see  so 
great  a  sum  of  the  suitors'  money  wasting 
away  to  nothing,  as  it  passed  through  the 
hands  successivdy  of  three  bankrupts. 

But,  my  lords,  we  shall  farther  prove,  that 
when  hb  tordship  ordered  a  petition  to  be  nre- 
ferred  tohunself,  that  he  might  approve  orthis 
cpmposttion,  he  never  ordered  the  suitors  to  be 
ajD^nalnted  with  it,  nor  had  they  any  notice  of 
it.  Nor  did  his  lordship  ask,  if  Wilson  had 
compounded  with  any  other  creditors,  nor  so* 
mach  as  enquire  if  he  had  sworn  to  his  circum- 

It  will  be  made  appear,  that  at  this  very 
time  Mr.  Edwards  was  informed,  and  did^  be- 
lieve, that  Poulter's  circumstances  were  very 
bad,  and  that  neither  he  nor  any  one  else  at- 
tended the  commission  of  bankruptcy  against 
Poulter  on  behalf  of  the  suitors. 

And,  my  lords,  to  judge  a  little  farther  of 
this  matter,  by  a  very  sure  rule  of  justice,  that 
of  doing  as  one  would  be  done  by ;  your  lord- 
ships will  find,  that  Mr.  Edwards  confesses, 
that  if  it  had  been  his  own  money,  he  would 
bave  looked  more  carefully  aJUer  it. 
.  Farther  yet,  my  lords,  we  shall  prove,  that 
notwithstanding  this  debt  was  compounded 
with  Wilson,  yet  he  has  paid  the  whole  amount 
of  other  debts,  with  interest,  to  several  of  his 
creditors. 

Lastly,  my  lords,  his  lordship  in  his  Answer 
says,  that  he  believes  Mr.  Edwards  has  since 
g;ot  in  1,000/.  of  Poulter's  debt.  The  truth  is, 
1,000/.  has  been  recovered ;  but  it  was  by  an 
accidental  discovery  of  concealed  effects  be- 
longing to  Poulter;  1,000/.  of  which  was  paid 
to  Mr.  Edwards  by  Wilson,  as  part  of  Poulter's 
debt. 

But  does  his  lordsliip  seriously  intend  this 
fm  any  vindication  of  himself,  or  any  compen- 
sation to  the  suitors,  that  after  four  or  five  years 
S»ectatiun,  instead  of  94,000/.  due  to  them,  he 
ieves  1,000/;  may  have  been  since  re- 
covered P 

I  cannot  help  observing  here  to  your  lord- 
iAiips,  how  different  a  care  has  appeared 
throughout  his  lordship's  whole  behaviour, 
with  regard  to  his  private  advantage,  and  (he 
qafety  and  protection  of  the  suitors  of  the  Court., 

In  their  case,  he  could  think  it  equitable  to 
anlgect  their  estates  to  the  losses  of  a  Master  in 
ffhancerjr,  who  had  squandered  and  gamed 
mway  their  substance  and  bis  own.  But  in  his 
awn  private  aflairsi  how  cautiously  circumspect 
ifti^  JUS  tonhrtuf  f    The  least  mi  aatage  was 


not  oegleeted,  and  if  a  Master's  place  was  to 
be  alienated,  a  difference  of  guineas  was  meanly 
insisted  upon,  instead  of  the  pounds  which  had 
before  been  oppressively  extorted. 

But  my  lords,  in  this  Impeachment,  the 
Commons,  with  regard  to  the  dignity  of  their 
own  proceedings,  with  regard  to  this  august  ju- 
dicature, are  not  desirous  to  enlarge  upon  mat* 
ters  of  smaller  moment;  His  lordship  might 
have  enjoyed  his  hundred  guineas  in  quiet,  had 
not  a  long  series  of  his  conduct  in  so  high  a 
station,  teuded  to  destroy  the  reverence  due  to 
the  laws,  by  an  execution  of  them  instrumental 
to  the  ruin  of  the  subject. — Against  apparent 
extortioners  and  robbers,  we  guasd  ourselves 
with  a  caution  proportionable  to  the  infamy  of 
their  characters :  out  when  the  sanctity  of  tha 
laws,  and  the  ensigns  of  authority,  designed  to 
defend  and  protect  us,  are  made  use  of  to  invite! 
us  into  ruin,  how  sure  and  extensive  must  that 
ruin  be  P 

My  lords,  the  Commons  have  beheld  with 
the  deepest  concern  such  corrupt  practices  ia 
this  High  Court,  such  as  have  deformed  the 
beauty  of  justice,  and  rendered  the  administra« 
tion  of  it  grievous,  and  even  fatal  to  the'^ubject. 
They  have  beheld  that  minister  of  justice^ 
whom  the  laws  of  the  land  have  invested  with 
an  extraordinary  power  to  punish  frauds  and 
deceits,  himself  carrying  on  a  moit  pernicious 
.deceit,  to  the  great  dishonour  of  the  Court,  and 
the  ruin  of  its  suitors.  The  guardian  of  orphans 
become  their  oppressor,  the  keeper  of  the  king's 
conscience  prostitotin^  his  own,  and  the  dig- 
nity of  his  high  station,  to  an  ignominious 
tramc  with  the  best  bidder,  and  employing 
the  scales  of  justice  in  the  business  of  an  usurer. 

But,  my  lords,  that  parliamentary  enquiry  is 
now  come,  with  the  terrors  of  which  he  forced 
the  Masters  into  compliance  with  his  arbitrary- 
demands.  He  then  foretold  it  might  possibly 
go  ill  with  him,  though  it  would  faro  worso 
with  them.  So  just  a  decree  pronounced  by 
himself,  against  hunself.  is,  we  trust,  in  no  dan* 
ser  of  being  reversed ;  but  rest  assured,  that  as 
rar  as  it  regards  him,  it  will  be  Qnanimously 
confirmed  by  your  lordships. 

Mr.  Lutwyche.  My  lords,  we  shall  now  pro> 
oeed  to  our  evidence  on  these  two  Articles  to-» 
gether :  to  shew  to  your  brdships  that  the  de- 
ficiency of  Dormer's  office  was  endeavoured  to 
be  concealed  by  many  indirect  practices :  and 
first  of  all  we  shall  call  a^tiiess  to  prove  Mr. 
Dormer's  deficiency  to  be  about  25,000/!.' 

Mr.  Thouy^sM  called,  and  appeared. 


I 


Mr.  Lutwyche.  My  lords,  we  desire  that  Mr. 
Thompson  may  refifesh  his  memory,  as  this 
matter  was  referred  to  him  to  examine;  and 
that  he  would  please  to  give  your  lordships  ao 
account  how  he  found  the  state  of  Mr.  Dor- 
mer's office,  and  what  deficiency  there  was 
in  it? 

Tkompion,  My  lords,  I  find  in  our  report  the 
debt  due  from  Mr.  Dormer's  ofiice  was  stated 
at  49,604/.  lis.  Hi/,  and  1  find  that  Mr.  £d- 
wwdS|  who  sttcoeeded  Mr*  Dochmt  in  UuH 
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office,  had  paid  to  the  suitora  93,735/.  15i.  ^id. 
to  that  there  remains  due  to  the  suitors  of  the 
Conrt,  such  as  have  paid  their  money  into  Mr. 
J>Ormer'a  office,  thesuoi  of  25,878/.  16s.  l|<i 
And  this  1  believe  to  be  a  true  state  of  the  ac- 
cooDt,  from  such  erideace  as  was  laid  before 
vs. 

^  Mr.  Lutwyche,  If  the  counsel  on  the  other 
tide  don't  think  fit  to  ask  this  evidence  any 
question,  we  beg:  \tMe  to  call  Mr.  Edwards, 
who  succeeded  Mr.  Dormer,  and  will  give  your 
lordships  an  account  of  the  state  of  the  omce, 
•nd  what  the  deficiency  was. 

Mr.  Henry  Edwardt  uwom, 

Mr.  LutMBwche,  My  lords,  we  desire  that 
Mr.  Edwards  may  be  asked,  how  roach  the 
deficiency  is  in  Mr.  Dormer's  office? 

Edwards,  My  lords,  according  to  theac- 
€H>ant  given  in,  the  deficiency  appears  to  be 
•bouttwenty^fivethousaod  odd  nundred  pounds; 
bot  since  th&t,  there  is  discovered  aboat  1,500/. 
more,  which  was  not  brought  into  the  account. 
It  was  discovered  aboat  three  weeks  or  a  month 
•go,  and  not  before. 

Mr.  Lutwvche,  I  desire  he  may  be  asked, 
whether  he  Knows  of  any  other  deficiency  dis- 
covered P 

Ed»ard$,  No,  my  lords,  I  do  not. 

Serj.  Frchyn*  My  lords,  I  desire  Mr.  Ed- 
wards may  be  asked,  that  as  there  hath  been  a 
farther  deficiency  discovered ^  whether  there 
hath  not  also  been  a  discovery  of  further  effects? 

Edmards,  Not  as  1  know  of;  I  am  informed 
administration  hath  been  lately  taken  out  to  Mr. 
Dormer,  that  there  bath  been  a  discovery  of 
cflTects,  but  to  what  value  I  can't  tell. 

Mr.  Strange,  I  would  desire  he  may  be  ask- 
ed, whether  be  hath  had  any  accoant  from  the 
administrator  ? 

'  Edwards,  I  have  seen  Mr.  Pazton,  who  I 
ooderstand  administered.  He  told  me  he  bad 
discovered  some  efieets,  bat  he  did  not  tell  me 
to  what  valae. 

Mr.  Lutwyche.  If  the  counsel  for  the  noble 
•ari  have  done,  we  would  beg  leave  to  ask 
another  qaestion  b  reUtion  to  this  matter! 
they  examine  what  were  the  other  effects  of 
Mr.  Dormer,  we  desire  to  know,  if  Mr.  Ed- 
wards can  inform  us,  how  long  ago  this  disoo- 
?ery  was? 

Edwards,  I  can't  certainly  tell.  I  believe  it 
it  about  two  months  ago  that  Mr.  Paxton  hath 
had  administratioD  ;  and  once  that  he  hath 
made  this  discovery* 

Mr.  Lutwyche.  It  is  proper  from  this  qnet- 
faxna  that  hath  been  asked  by  the  counsel  for  the 
Boble  lord,  to  call  another  witoess  to  prove  that 
there  have  been  eflTects  discovered,  and  that 
there  have  been  goods  laid  by  three  or  four 
years,  and  almost  spoiled,  becanae  no  care  was 
taken  of  his  effects. 

Serj.  Tro^n,  My  lords,  before  this  gentle- 
man -goes,  1  beg  leave  he  may  be  asked  one 
•tlier  question,  whether  he  had  not  notice  be- 
fore Christmas  last,  that  there  were  other  ef- 
feca  af  BIr.  Dofiner,  and- fimn  irlMB  ? 
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Edwards.  Yfs,  I  beliete,  I  bid;  and  vim 
I  nnderstood  that  Mr.  Paxton  was  the  penra 
who  had  taken  oat  the  administratkn,  I  \M 
him  of  it.' 

E.  of  Macclesfield.  My  lords,  1  dssire  be 
may  be  asked,  who  it  was  that  brought  \m 
notice  of  these  effects  P 

Edwards,  It  was  a  gentleman  that  came  set 
of  the  coaotry.  I  dont  remember  bis  name.' 
He  was  a  person  that  lived  near  the  place' 
where  Mr.  Dormer's  country  boose  was;  I 
have  forvot  his  name. 

E.  of  Macclesfield,  Can  you  reooMect  if  y^ 
hear  his  name  ?  Was  his  name  Goodfdiow? 

Edwards.    I  believe  it  was. 

E.  of  Macclesfield.  1  desire,  if  yoa  can  recol- 
lect, who  he  said  he  came  finom  ? 

Edwards.  1  think  he  said  he  came  from  Hr. 
Cottingham ;  1  don't  know  that  he  mentioadl 
your  lordabijp.  I  understood  your  lordship  hid' 
been  acquainted  with  it,  but  not  that  he  ae< 
qaainledyoaof  it. 

Mr.  Cwiphel  twoni. 

Mr.  Lutwyche.  My  lords,  I  deaire  tbat  thii' 
witness  may  be  asked,  whether  he  knows  of 
any  gtrads  or  effects  of  Mr.  Dormer  being  dii- 
covered,  and  at  what  time,  and  how  kw  tbey 
had  lain  in  that  place  where  they  were  roond? 

Campbel.  In  the  year  1781 , 1  md  buy  a  pared 
of  hops,  but  who  they  belonged  to,  I  did  not  thn* 
know ;  but  since  I  find  thc^  were  Mr.  DormerV. 
They  were  148  bags  of  bops.  I  soU  16  of 
them  the  same  year,  101  since.  I  bougbt 
them  of  countrymen ;  some  of  one  man,  aad 
some  of  another.  I  bought  them  by  eftm* 
miaaioo  ;  bat  Mr.  Dormer  was  not  tbe  laiv 
that  employed  me,  neither  did  I  receive  tho 
money  rrom  his  hands. 

Mr.  Lutwvche.  We  desire  to  know  bow  lo«^ 
the  g^s  did  lie  in  that  place  where  they  were ; 
and  whettier  there  were  any  lost  by  the  sale  of 
those  goods,  being  left  so  long  there  ? 

Campbel.  They  had  lain  there  about  thm 
years,  and  1  believe,  modestly  speaking,  dien 
was  about  500/.  loss  upon  them. 

Mr.  Plummer,  I  desire  Mr.  Campbel  t»j 
be  asked,  how  he  came  to  know  they  were 
Mr.  Dormer's  bops  ? 

Campbel.  1  never  did  know  they  were  Iff. 
Dormer's  hops,  nor  do  I  still  kaow  it,  but  if 
I  am  told. 

Mr.  Pbanimer.  My  lords,  I  desire  he  msy  ir 
asked  wh6  told  him  to  F 
*  Comvfre/. 'This  gebtleniaa  told  me  so  [p«Dt- 

ing  to  Mr.  Paxtonr) 

Serj.  Pengelly.  My  kirds,  we  shall  now  aO 
Mr.  Paxton,  who  hath  taken  oat  admioistniiia 
by  the  direction  of  the  lords  comnissioocff 
of  the  great  seal ;  sind  under  that  adauoi^n- 
tioa  henath  possessed  himself  of  those etiM 
which  were  scattered  and  lay  waste  heftre. 

Serj.  Pfirfyn.  My  lords,  I  beg  leave  Hut 
witness  may  be  first  asked  oUt  l^oestioD:  i 
think  he  hath  said,  tbat  be  bought  thosahy 
by  commission,  not  by  tbte  order  of  Hr.  DtfBBor^ 
norforMr.  Dormer;  I  deairt  ht  may  betWi 
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by  IT  hose  direetkm  they  were  kept  w  long  by 
him? 

CampheL  He  that  gwfe  me  the  orders  to  buy 
them,  was  not  Mr.  Dormer,  neither  did  he 
pa^ine  the  money.  The  resaon  they  lay  so 
long  WIS,  I  had  no  orders  to  sell  them. 

Stij,  Frohyn,  Who  was  the  person  that  gave 
you  wderr  to  boy  them  f 

Cmt^bd^  The  person's  name  is  Mr.  Long- 
niend. 

Seij.  ProJyn.  Where  does  this  person  life? 

CampM.  He  lives  at  Islington. 

Cam,  Serj.  My  lords,  I  desire  this  witness 
may  be  asked,  whether  or  no,  about  the  time 
thmt  these  hops  were  bought,  they  were  not 
very  cheap,  and  at  a  low  price  ? 

CampbeL  They  were  at  a  low  price. 

Com,  Serf,  Whether  a  great  number  of  peo- 
ple have  not  kept  hops  upon  a  supposition  thst 
tfaey^ould  rise  P 

CampbeL  Yes,  thev  have,  a  great  many. 

8erj.  Probvn,  I  desire  he  may  be  asked, 
whether  he  did  not  kee)»  other  hops  as  well  as 
these  by  him,  for  the  advantage  of  a  better 
market? 

Camphel,  Yes,  I  had  several  other  hops 
boiiffht  in  that  year  that  1  kept  for  a  better 
manet,  and  still  had  a  worse.  I  have  bops  by 
me  cost  me  hi.  a  hundred,  not  worth  now  10s. 
m  hundred. 

£.  .of  Maccletfidd,  How'much  a  bag  might 
that  be? 

CampbeL  I  can't  tell  how  many  hundred 
may  be  in  a  bag:  f  can't  tell,  because  they  are 
not  weighed. 

£.  of  Maccletfield.  Whereabouts  ? 

CampbeL  Sometimes  there  are  300,  some- 
times 2  ^d  a  half,  sometimes  2  and  3  qrs. 

Mr.  Latwtfche,  My  lords,  to  explain  this 
natter  I  desire  he  may  be  asked,  whether  this 
loss  he  ffpeaks  of,  of  4  or  500/.  happened  in  the 
dUfTerence  of  the  price,  or  by  the  hops  being 
spoiled? 

.  CampbeL  Both  by  the  difference  of  price, 
liops  being  cheaper,  and  by  the  antiquity  of  the 
hops. 

Mr.  Lutwyche.  My  lords,  we  desire  he  may 
^' asked,  who  is  this  Mr.  Longmead  ? 

CampbeL  He  keeps  a  shop  in  Islington,  he 
keeps  a  li^rocer's  shop. 

Mr.  Luiwvche,  My  lords,  I  desire  he  may 
be  asked,  whether  he  is  not  Mr.  Dormer's  ser- 
vant^ or  an  agent  for  him  ? 

CamfbeL  For  tfhy  thing  I  know  he  was  an 
agent  tor  Mr.  Dormer. 

Ccm.  Serf,  My  lords,  we  desire  he  may  be 
asked,  whether,  for  ought  be  knows,  he  was 
not  an  agent  for  Mr.  Dormer  ? 

Campbel,  1  believe  be  was  an  agent  for  him, 
and  I  have  good  reason  to  believe  it,  because  he 
Mid-  me  all  the  money,  and  gave  me  orders  to 
bny  the  goods. 

£.  of  Maeelei^kl,  I  desire  to  know,  whe- 
ther the  witness  infers  that  Lon^fmead  was  Mr. 
Dormer's  agent  because  he  paid  him  money ; 
vnight  not' Ik  have* paid  him  mt  ttofi^  'though 
Im  M  ootkteo  Ws  i^eol/  •      • 


L.  C  J.  King*  8peak  your  own  kftowledga, 
whether  he  was  agent  for  Mr.  Dormer  or  no.  ' 

CampbeL   1  never  did  ask  him  whose  they 
were ;   He  employed  me,  and  I  bouffbt  the  . 
eoodi,  and  did  suppose   they  were  for  Mr. 
Dormer.     I  never  asked  him  whether  they 
were  his  goods  or  not. 

Sol,  Gin.  Mv  lords,  we  desire  that  Mr.  Pbz« 
ton  may  be  caUed,  to  shew  bow  he  discovered  ' 
these  eoRscts. 

Mr.  Nicholas  Pax  ton  sworn. 

Mr.  Luttpycke.  My  lords,  we  desire  Mr. 
Ptexton  may  give  your  lordships  an  account 
what  he  knows  of  these  hops. 

Paxton,  After  I  had  got  letters  of  adminis-  * 
tration  to  Air.  Dormer  granted  me,  I  did  inake 
what  enquiry  1  could  mating  to  the  effects  of 
Mr.  Dormer.  This  Mr.  Longmead  came  and 
told  me  of  some  hops ;  that  he  was  servant  to 
Mr.  Dormer,  and  ha^  booffbt  them  by  his  di- 
rection. Then  we  went  to  If  r.  Campbd's,  who 
nook  out  a  handfttl|4Uid  said  they  weresaleabley 
and  would  bring  in  about  900L  He  told  me 
they  cost  800/.  and  it  would  be  best  to  dispose 
of  them  as  fast  as  I  could,  that  there  might  be 
no  more  loss.  They  are  not  yet  sold,  they  may 
be  worth  about  900/. 

Mr.  Lutwyche.  My  lords,  it  is  admitted  br- 
the  answer,  that  Mr.  Dormer  absented  himself 
and  absconded.  It  was  notorious,  and  talked 
of  by  every  body  :  It  will  lie  upon  this  noble 
lord  to  give  an  account  what  he  did  thereon. 
My  lords,  we  will  now  proceed  to  give  your 
lordships  an  Ikcoount  of  this  composition  made 
with  Wilson  who  was  indebtecf  to  Dormer. 
This  Wilson  was  a  banker,  the  person  that  Mr. 
Dormer  entrusted  with  money  ;  and  upon  that 
occasion,  there  being  a  great  debt  due  to  Dor-  - 
mer,  as  is  set  forth  in  the  Articles,  a  compo« 
sitioo  is  made  with  Wilson  on  account  of  that 
debt.  There  were  such  dealings  and  proceed- 
ings therein,  as  will  appear  to  your  lordships  to 
have  been  unusual  and  unwarrantable.  We' 
beg  leave,  therefore,  to  shew  your  lordships  a 
written  evidence,  an  order  under  the  hand  of 
this  noble  lord  himself  for  this  composition,  • 
though  never  dravm  up:  And  indeed  your 
lordships^  will  observe,  that  through  the  whola 
course  of  these  proceedings,  there  is  not  any  one 
affidavit,  or  any  one  order,  or  any  report  filed  * 
in  the  usual  manner.  From  whence  we  may 
infer,  that  it  was  intended  to  be  a  clandestine 
thing,  that  nothing  might  appear  of  it  upon  re- 
cord, as  other  things  do.  The  Brst  thing  wo 
shall  beg  leave  to  shew  is,  an  assignment  from 
Mr.  Dormer  to  one  of  the  Masters  in  Chancoy 
of  this  debt  When  we  have  shewn  that  as- 
signment, then  we  shall  beg  leave  to  give  your 
lordships  an  account  of  the  methods  and  pro- 
ceedings thereupon. 

Mr.  William  Green  sworn,  and  the  assign- 
ment produced. 

Mr.  Lutwyche.  My  lords,  we  desire  this 
witness  may  be  asked,  whether  he  saw  thii 
deed  eteoaled,  and  by  whom  ?  - 
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Green,  My  lords,.  1  did  see  ibis  dee^  ezer 
ealed  by  the  late  Mr.  Dormer :  I  am  one  of 
the  witnetses  to  it,  and  John  Jones  is  the  other 
witness. 

Mr.  LiUwyehe,  My  lords^  we  desire  this 
deed  mav  be  read. 

\Cierk  reads.!  This  iod^ntBre,  made  the  six- 
and-tweDtieth  day  of  July,  a.  d.  1791,  aod  in 
theserentb  year  of  the  reign  of  oqr  sovereign 
lord  George,  by  the  graee  of  God  king  of  Great 
Britain,  Franee  and  Ireland,  defender  of  the 
faith,  &e.  Between  Fleetwood  Dormer  of 
Lincoln's-inn  in  the  county  of  Middlesex;  esq. 
late  one  of  the  Masters  of  the  High  Court  of 
Chancery  of  the  one  part,  and  Henry  Edwards 
of  Lrfncoln*s-inn,  aforesaid,  esq.  one  of  the 
Masters  of  the  said  High  Court  of  Chancery 
of  the  other  part.  Whereas  William  Wilson, 
citizen  and  goldsmith  of  London,  is  and  standf 
justly  bdebted  unto  the  said  Fleetwood  Dormer 
upon  account,  in  the  foil  and  just  sum  of 
94,046^.  4s.  of  lawful  money  of  Great  Britain, 
or  upwards,  as  by  the  books  of  the  said  Wil- 
liam Wilson  may  and  doth  appear:  And 
whereas  the  said  Fleetwood  Dormer  is  and 
stands  justly  indebted  to  divers  persons,  suitors 
in  the  said  High  Court  of  Chancery,  in  several 
oonsiderable  sums  of  money,  for  and  on  account 
of  monies  brought  before  and  paid  to  him  as 
one  of  the  Masters  of  the  said  Court ;  Now, 
therefore,  for  the  more  speedy  getting  in  and 
Tocovering  of  the  aforesaid  debt,  due  and  owing 
by  and  from  the  said  William  Wilson  as  afore- 
aaid ;  and  also  for  the  more  speedy  aod  effectual 
payment  of  alt  such  sum  and  sums  of  money 
as  are  owing  by  the  said  Fleetwood  Dormer  as 
aforesaid :  This  indenture  witnesseth,  that  for 
the  ends  and  purposes  aforesaid,  and  for  and  in 
consideration  of  the  sum  of  104.  of  lawful 
money  of  Great  Britain  to  the  said  Fleetwood 
Dormer  in  hand,  paid  by  the  said  Henry  Ed- 
ward.<4,  at  or  before  the  eusealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged :  He,  the  said  Fleetwood  Dormer, 
hath  granted,  assigned,  transferred,  and  aet 
over,  and  by  these  presents,  doth  grant,  assign, 
transfer,  and  set  over  unto  the  said  Henry  Ed* 
wards,  his  executors,  administrators,  and  as- 
aiffns,  the  said  debt  or  sum  of  Q4,046/.  4s.  and 
all  and  every  part  thereof,  and  all  and  every 
Other  debt  or  debts,  sum  or  sums  of  money  any 
ways  due  or  owing  by  or  from  the  said  William 
Wilson  to  the  said  Fleetwood  Dorkier,  and 
every  part  thereof,  and  all  interest  due,  or  to 
grow  due,  for  the  same,  and  all  bonds,  bills, 
notes,  and  other  securities,  for  the  same  or  any 
part  thereof.  And  all  the  right,  title,  interest, 
]iroperty,  benefit,  advantage,  claim,  and  de- 
mand whatsoever,  both  in  law  and  equity  of 
him,  the  said  Fleetwood  Dormer,  of,  in,  to,  or 
out  of  the  same,  and  every  or  any  part  thereot^ 
to  have,  hold,  receive,  perceive,  take,  aod  enjoy 
the  saki  debtorsum  of  24,046/.  4s.  and  all  such 
other  debts  and  sums  of  money  as  are  due  or 
c«ring  to  the  said  Fleetwood  Dormer  by  the 
aaid  William  Wilson  as  aforesaid,  and  every 
pbrt  thereof^  aod  all  the  benefit  theieofi  and  aU 


and  singular  other  the  premisses  onto  the  said 
Henry  £dwards,  his  executors,  admioistrators, 
and  assigns  upon  trust.  Nevertbelen,  and  ts 
the  intent  and  purpose  that  he^  the  said  Hdiry 
Edwards,  bis  executors,  administrators,  or  ss* 
signs,  shall  aod  do  isai^e,  pay,  apply,  and  dii* 
pose  of  the  same,  or  such  part  or  parti  thereof, 
as  shall  from  time  to  time  be  by  him  ortbem 
got  in  and  received,  in  such  manner  as  the  siid . 
High  Court  of  Chancery  shall  in  that  bebsif 
order  or  direct,  for  and  towards  payment  and 
satisfaction  of  such  debts  and  sums  of  mooey 
as  are  now  due  and  owing  by  the  said  Fleet- 
wood Dormer,  for,  or  on  account  of  nooies 
brought  before  and  paid  to  him,  as  one  of  the 
Masters  of  the  said  Court  And  in  the  mesa 
time,  after  receipt  thereof,  and  until  the  same 
shall  be  so  paid,  applieii,  and  disposed  of,  ibali 
and  do  deposit,  lend,  or  place  out  the  same,  or 
any  part  thereof,  in  sucn  manner  as  the  ssid 
Court  of  Chancery  shall  in  tliat  behalf  order  or 
durecL  And  for  the  better  enabling  the  said 
Henry  Edwards,  his  executors,  admuustiatofs, 
and  assigns,  to  get,  call  in,  and  receive  the  afore- 
said debt  or  sum  of  94,046/.  4s.  and  other  tiie 
said  hereby  assigned  premisses  upon  the  trusts 
aforesaid;  He,  the  said  Fleetwood  Dormer, 
bath  made,  ordained,  constituted  and  appointed, 
and  in  bis  place  and  stead  put  and  deputed,  aod 
by  these  presents  doth  make,  ordain,  constitote 
and  appoint,  and  in  h'ls  place  and  stead,  put  and 
depute  the  said  Henry  Edwarda,  his  execoion, 
administrators,  and  assigns,  his  tme  aod  lawfol 
attorney  and  attomies  irrevocable  for  him  the 
said  Fleetwood  Dormer,  and  in  bis  name ;  luit 
upon  the  trusts  aibresaid,  to  aak,  demand,  soe 
for,  recover,  and  receive  of  and  from  the  said 
William  Wilson,  his  heirs,  executors,  or  ad* 
ministrators,  anu  all  and  every,  or  any  other 
person  or  persons  whom  it  may  concern,  the 
aforesaid  debt  or  sum  of  34,046/.  4s.  and  other 
the  said  hereby  assigned  premisses,  and  every 
or  any  part  thereof  upon  the  trusts  aforesaid; 
and  likewise  to  compound  for  the  same,  and 
every  or  any  part  thereof,  as  he  or  they  shall  io 
their  discretions  think  fit,  and  upon  nonpay- 
ment of  the  same  debt  or  sum,  debts  or  soaii, 
or  any  part  thereof,  or  briof ,  commence,  aod 
prosecute  such  action  or  actions,  suit  or  suiHr 
either  at  law  or  in  equity,  or  elsewhere,  for  the 
recovery  thereof,  as  be  or  they  shall  be  sd* 
vised  ;  and  on  payment  thereof,  or  any  psit 
thereof,  to  give  receipts  and  discharges  for  the 
same,  and  one  or  more  attorney  or  attomies  f<v 
the  purpose  aforesaid,  to  make  and  constitatSi 
and  at  pleasure  to  revoke,  and  generally  to  do 
and  act  in  the  premisses  for  the  reoovermgasd 
obtaining  of  the  said  debt  or  sum  of  £4,046/.  4l> 
and  other  the  said  hereby  assigni»d  premisNiy 
and  every  or  any  part  thereof,  as  fully  aod  cf* 
factually  to  all  mtents  and  purposes  as  bed|s 
said  Fleetwood  Dormer,  his  executors  or  ad* 
ministrators  might  have  done;  giving  aod 
hereby  granting  unto  the  said  Henry  Edwardi» 
his  executors,  adminiatrators  and  assigns,  ths 
foil  and  whole  power  and  anthovity  of  him  tkf 
said  Fleetwood  Dctnoer^  in  fpi  abovt.ut 
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premiflses  upon  the  trusts  aforesaid ;  hereby  J 
ratUyiDg,  confirmioe,  and  aliowiDg  all,  aod 
vrhateTer    the    said    Henry    Edwards,    his 
•zecutors,  administrators,  or  assigns,  or  his 
or   their   attorney   or    attornies   shall   law- 
fully do,  or  cause  to  be  done,  in  or  about 
the   premisses   by  virtue  of  these  presents. 
And  the/said  Fleetwood  Dormer  doth  hereby, 
for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  agree  to  and 
with  the  said  Henry  Edwards,  his  executors, 
administrators,  and  assigns  in  manner  follow- 
ing: that  is  to  say,  that  lie,  the  said  Fleetw6od 
Dormer,  hath  not  received,  compounded,  re- 
leased or  discharged,  or  consented  to  the  receiv- 
ing, compounding,  releasmg,  or  discharging 
the  said   debt  or  sum  of  24,046/.  4s.   and 
Other  the  hereby  assigned  premisses,  or  any 
part  thereof,  and  that  he,  his  executors  or  ad- 
ministrators shall  not,  nor  will  at  any  time 
bereaflcr,  receive,  compound,  release  or  dis- 
charge the  same  or  anv  part  thereof,  without 
the  consent  of  the  said  Henry  Edwards,  his 
executors,    administrators,   or   assigns,    first 
thereunto  had  and  obtained  in  writing  under  his 
or  their  hands,    And  further,  that  he  the  said 
Fleetwood  Dormer,  his  executors  and  admU 
nistrators,  shall  and  will,  at  the  requests,  cost  and 
charges  of  the  said  Henry  Edwards,  his  execu- 
tors, administnUors,  or  assigns,  make,  do  and 
execute,  or  cause  and  procure  to  be  made,  done, 
and  executed,  anv  further  or  other  lawful  and 
reasonable  acts,  deeds,  powers  and  authorities, 
for  the  better  enabling  him,  the  said  Henry  Ed- 
wards, his  executors,  administrators,  and  assigns, 
to  sue  for,  recover,  and  obtain  the  said  debt  and 
premisses  hereby  assigned,  and  every  or  an^ 
part  thereof  upon  the  trust  aforesaid.    And  it 
IS  hereby  declared  and  agreed,  that  the  said 
Benry  Edwards,  his  executors,  administrators, 
or  assigns,  shall  not  be  charged  or  chargeable 
with,  or  accountable  for,  any  more  monies  than 
he  or  they  shall  actually  receive,  or  shall  come 
to  bis  or  their  hands  by  virtue  of  these  presents ; 
and  that  it  shall  and  may  be  lawful  to  and  for 
tbe  said  Henry  Edwards,  his  executors,  admi- 
nistratoffs,  and  assigns,  in  tbe  first  place,  by  and 
out  of  the  premisses,  to  deduct  and  reimburse 
liim  and   tbeonselves  all  such  losses,  costs, 
«^ige8  and  expences  aa  he,  they,  or  any  of 
theoa  shall  sustain  or  be  put  onto,  oy  reason  of 
the  trust  hereby  in  him  reposed,  or  the  manage* 
meiit  or  execntion  thereof,  or  any  other  thing 
in  any  wise  relating  thereunto :   lo  witness 
whereof,  the  said  parties  to  these  presents  have 
hereunto  interchangeably  set  theur  hands  and 
aeala  thoday  and  year  first  above-written, 

FlAffrWOOD  DORMBR. 

Mr.  iMttDyehe*  The  next  thing  we  shall 
trouble  your  lordships  with  in  relation  to  this 
matter  of  tbe  composition,  is  a  Petition  of  Mr. 
Edwards,  to  which,  there  is  an  answer.  The 
answer  is  writ  by  Mr.  Cottingbam,  and  signed 
by  the.  noble  lord.  1  mentioned  to  your  ford- 
vhipsthat  no  order  is  drawn  up  upon  •it:  no- 
appeara  ia  puUic :  Ihtnforc  wa<  most 


beg  leave  to  prove  the  Earl's  hand  to  this 
order  made  upon  this  Petition. 

E.  of  Macclesfieldy  after  taking  tbe  Petitioa 
in  his  hand,  and  looking  npoo  the  name  SDb<-^ 
scribed  to  the  Answer  written  upon  it,  satd^ 
My  lords,  this  is  my  band. 

IClerk  reads,] 

To  the  Right  Honourable  Thomas  Earl  of 
Macclesfield,  Lord  High  Chancellor  of 
Great  Britain :  The  humble  pETrrioN  and 
Representation  of  Henry  Edwards,  Esq, 
one  of  the  Masters  of  the  High  and  Ho* 
nourable  Court  of  Chancery. 

Sheweth,  That  William  Wilson,  citizen  and 
goldsmith  of  London  is,  and  stands  justly  in- 
debted to  Fidetwood  Dormer,  esq.  Uiteone  oftha 
Masters  of  this  Court  upon  account,  in  the  full 
sum  of  24,046/.  4s.  as  by  the  books  of  the  said 
William  Wilson  doth  and  may  appear.  ^ 

That  the  said  Fleetwood  Dormer  is  and 
stands  justly  indebted  to  divers  persons,  suitors 
in  this  Court,  in  several  considerable  sums  of 
money.  And  for  the  more  speedy  getting  in 
and  recovering  the  said  debt,  and  effectual  pay- 
ment of  all  such  sum  and  sums  of  money  as 
are  ov.ing  by  the  said  Fleetwood  Dormer  aa 
aforesaid,  the  said  Fleetwood  Dormer,  for  that 
end  and  purpose,  hath  by  indenture,  bearing 
date  the  S6th  of  July  1721,  granted,  assigned, 
transferred,  and  set  over  to  your  petitionef;  his 
executors,  administrators,  and  assigns,  the  said 
debt  or  sum  of  24,046^  4s,  in  trust,  and  to  the 
intent  that  your  petitioner  $hall  pay,  apply,  and 
dispose  of  the  same,  or  such  part  thereof  aa 
shall  from  time  to  tinie  be  by  him  got  in  and 
received  of  and  from  the  said  WiHiam  Wilson^ 
in  such  manner  as  this  Court  shall  order  and 
direct. 

That  it  appears  to  yonr  petitioner,  thattha 
said  William  Wilson  is  indebted  to  divers  other 
persons  in  great  sums  of  money,  and  for  some 
time  hath  not  been  able  to  carry  on  his  business, 
or  to  make  good  and  pay  the  said  debt  so  as- 
signed to  your  petitioner;  but  hath  lately  of- 
fered to  your  petitioner  and  his  other  creditora 
to  come  to  a  composition,  and  to  pay  them  in 
proportion  the  utmost  he  is  able.  And  your 
petitioner,  doubting  whether  he  can  with  safttj 
to  himself  agree  to  any  such  composition, 
humbly  prays  yonr  lordship  would  be  pleased 
to  refer  it  to  one  of  tbe  Masters  of  this  Courts 
to  see  if  such  composition,  so  proposed  by  tba 
said  Wilson,  be  fi>r  the  beneut  of  the  persons 
intituled  to  receive  the  same.  And  your  peti-* 
tioner  shall  ever  pray.  Sec. 

SOth  of  June,  1722. 
Be  it  as  is  praved,  and  to  tliat  end  let  it  ba 
referred  to  Mr.  JEi iccocks  one  of  the  Masters  of 
this  Court,  and  Jet  the  Master  speed  his  report  i 
after  which,  such  further  order  will  be  made  at 
shall  be  just;  of  which  give  notice  forth  with, 

Macclesfield,  C. 

Mr.  JLutwycKe.  My  lords,  I  beg  leave  to  tak^ 
notice,  that  in  tfiil  Petitioa  it  is  expressly  re* 
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cited,  that  Dormer  was  indebted  to  the  suitorB 
of  tbe  Conrty  aod  that  bein^  ao,  we  apprelieiid 
the  greateat  care  abould  bare  been  taken  for 
tbeir  benefit    Your  lordships  sball  see,  in  tbe 


fro^reaa  of  this  thing,  how  it  was  transacted. 
belieTO  any  peraon  that  is  concerned  in  the 
Court  of  Chancery  hath  not  known  such  a  pro- 
ceeding in  the  moat  trifling  matter  whatsoever. 
MyTorda,  the. next  thing  is  a  second  Petition, 
said  to  be  with  a  report  annexed,  but  we  can't 
find  it  filed ;  here  is  a  paper  of  Mr.  Hiccocks 
not  stampt  nor  filed,  which  we  do  apprehend 
to  be  tbe  report  meant,  and  therefore  we  desire 
that  may  be  first  read. 

[Ckrk  reads,] 

S6M  qfJultf,  1739. 
Whereaa  by  an  order  made  by  tbe  right  hon, 
the  Lord  High  Chancellor  of  Great  Britain, 
tbe  30th  June  last,  upon  the  humble  Petition 
of  Heniy  Edwards,  esq. ;  one  of  the  Masters 
of  this  doart»  I  am  directed  to  see  if  the  com- 
position in  the  said  order  mentioned,  to  be  of- 
fered or  proposed  to  be  made  by  William  Wil- 
son, citizen  and  goldsmith  of  Jjoodon,  to  the 
said  Mr.  Edwarda,  as  assignee  of  Fleetwood 
I>ormer,  esq.  late  one  of  the  Masters  of  this 
Court,  who  waa  a  creditor  of  the  said  William 
Wilson,  for  the  sum  of  S4,0i6/.  4f.  in  the  said 
Petition  mentioned,  before  tbe  benefit  of  tbe 
persons  entitled  to  receive  tbe  same.  I  have 
been  attended  by  tbe  said  Mr.  Edwards,  and  by 
tbe  said  William  Wilson,  and  considered  of  tbe 
several  maitera  by  the  said  Petition  and  order  to 
me  referred.  And  the  said  William  Wilson 
bath  under  his  hand  in  writing  proposed  to  as- 
sign over  to  the  said  Mr.  Edwards  (as  a  compo- 
sition for,  and  in  full  discharge  of  toe  said  sum 
of  3-l,046/.  4f.)  the  sum  of  10,000/.  part  of  a 
larger  sum  due  to  the  said  William  Wilson, 
from  Edward  Poulter  of  Hackney,  in  the 
irounty  of  Middlesex,  gent,  and  to  pay  to  the 
said  Mr.  Edwards  in  specie  the  sum  or  1,463/. 
8i.  Id,  over  and  above  the  sum  of  560/.  already 
paid  to  the  said  Mr.  Dormer  in  part  of  the  said 
compoaition.  And  upon  consideration  had  of 
the  circumstKhices  of  the  said  William  Wilson, 
and  the  said  several  matters,  I  am  of  opinion 
that  the  accepting  the  said  composition  will  be 
for  tbe  benefit  of  the  person  or  persons  entitled 
to  receive  the  same.  All  which  I  humbly  cer- 
tify and  submit  to  his  lordship,     Hiccocks. 

Mr.  Luttoyehe,    Now  read  tbe  Petition  of 
Mr.  Edwards,  and  the  order  thereupon. 

[Clerk  reads,] 

«<  To  the  Right  Hononrable  Thomas  Earl 
of  Macdcttfield,  Lofd  High  Chancellor  of 
Great  Britoin, 

<*  The  Humble  PErmoN  of  Henry  Edwards, 
Esq.  one  of  the  Masters  of  the  High  and 
Honourable  Court  of  Chancery, 

«<  Sheweth, 
**  That  npon  y6or  PetitionerV  former  Petition 
preferred  to  your  lordsjiip  relating  to  William 
WiJsooi  ciiiaen  and  goidmith  of  JLondon,  your 


lordsliip  the  SOth  of  June  last  was  pleased  Is 
refer  it  to  Mr.  Hiccocks,  one  of  tbe  ilastsrs  of 
this  Court,  to  see  if  the  coropositMHi  roeatioDed 
in  the  said  Petition  and  order  to  be  proposed  bj 
tbe  said  Wilson,  would  be  for  tlie  benefitof  the 
persons  entitled  to  receive  tbe  same. 

«*  That  the  said  Mr.  Hiccocks  bavios;  ban 
attended  by  ^our  petitioner  and  tbe  saia  Wil- 
son, liath,  pursuant  to  your  lordship's  stid 
order,  made  his  report,  dated  the  $6th  of  Jolj 
last,  wliereby  he  certifies,  that  he  is  of  opiniiia 
that  the  accepting  of  tbecompoeitioQ,in  his 
report  mentioned,  will  be  for  the  benefit  of  Um 
person  or  persona  entitled  to  receive  the  saoK^ 
as  by  the  report  annexed. 

"  Wherefore  your  petitioner  most  bomblr 
prays  your  lordship  to  teke  into  your  cooa* 
deration  the  matter  of  the  said  report,  and  to 
order  your  petitioner  to  accept  of  the  said  coa< 
position  upon  the  terms  therein  mentioned,  i( 
your  lordsliip  shall  so  think  fit,  or  to  make  such 
other  or  further  order  in  the  premises  as  ioyaot 
lordship  shall  seem  most  meet. 

"  And  your  petitioner  shall  ever  pray,  ^c" 

"  Sd  Augutt,  17M. 
**  On  tbe  Report  annexed  be  tt  as  is  prayed. 
Of  which  give  notice  forthwith, 

"  Macclesfisld,  C." 

'Mr.  Lutwyche,  My  lords,  I  must  beff  leiit 
to  make  one  observatien  upon  this,  that  toe  so* 
lile  lord  may  explain  it,  for  I  beliere  there  is  no 
precedent  tor  it ;  when  there  is  a  compositioB 
thus  to  be  made,  and  thus  referred,  and  a  re- 
port bath  been  made,  the  prayer  of  the  Petition 
IS,  That  Mr.  Edwards  may  be  ordered  to  accept 
of  this  compositkm,  or  to' make  each  other  or- 
der aa  his  lordship  should  think  fit.  The  in- 
swer  to  it  is,  Be  it  aa  ia  prayed,  of  vrbicb  pT» 
notice  forthwith ;  by  which  I  suppose  the  ps^ 
ties  underetood  that  it  was  ordering  Hr.Ed* 
wards  to  accept  of  this  compoeitHm.  Now  it  if 
wonderfiil  to  me,  if  he  was  ordered  to  accept  of 
the  composition,  why  it  b  said.  Give  ootioe 
forthwith.  What.'  when  the  thing  is  done  ? 
Besides,  there  b  another  thing  more  maieritl, 
to  whoAi  should  such  notice  be  given  P  Sur^ 
to  the  suitors  of  the  Court.  But  it  is  wof 
known  his  lordship  had  not  appobted  any  soli- 
citor for  the  aoitora  of  the  Court,  and  tbey  bad 
no  notice,  though  there  is  a  semblance  or  shew 
of  what  is  done  in  other  cases.  We  sball  be; 
leare  to  shew  next  to  your  lordships,  that  Uieio 
orders  on  these  petitions,  this  report,  and  theib 
pmceedtttgs,  were  not  one  of  them  entered  or 
filed  as  oilers  usually  are. 

Mr.  Plummer.  My  lords,  I  beg  leave  to  losfte 
one  observation  before  this  matter  goes  ova; 
The  Petitton  is  by  Mr.*  Edwards  only,  one  of 
tlie  Masters,  and  it  is,  that  my  lord  Mscolef- 
field  would  be  pleased  to  order  him  to  accept  df 
tbe  composition.  None  of  the  suitors  of  the 
Court,  who  were  thcpersona  entitled  t^iv^'i** 
the  aame,  are  pelitkmers. 

Clerk  reads  two  Certificates  from,  and  sigoMl 
by  Edward  Gokls^roogbi  deputy  register,  m 
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there  wereno  such  orden  entered,  nor  no  such 
report  filed. 

Mr.  Lutwyche.  My  lords,  the  composition  is 
signed  by  Wiliiam  Wilson.  1  desire  Mr.  Ed- 
wards may  be  asked,  whether  he  knows  Mr. 
Wilson's  hand  ? 

Edwards,  This  is  signed  by  Mr.  Wilson ; 
it  is  Mr.  Wilson's  hand. 

[C^fc  reads,] 

*<  Whereas  a  suit  in  Chancery  is  now.  de- 
pending  between    Mr.    Edward   Poulter   of 
Hackney  and  ravself,  for  the  sum  of  S8,060/. 
13s.  5d.  which  be  agreed  to  pay  me  for  and 
upon  closing  all  accompts  between  us:  and 
whereas  Fleetwood  Dormer,  esq.  late  a  Afaster 
in  the  High  Court  of  Chancery,  being  indebted 
to  di?era  persons,  sailors  in  the  said  Court,  in 
seFeral  considerable  sums  of  money,  for  and 
on  account  of  money  brought  before,  and  paid* 
to  him  as  one  of  the  Masters  of  the  said  Court, 
he  the  said  Fleetwood  Dormer,  for  the  better 
payment  thereof,  did  by  assignment,  dated  the 
26th  of  July,  1721,  assign  o?er  to  Henry  Ed- 
wards, esq.  one  of  the  Masters  of  the  said 
Court,  a  debt  or  sum  of  £4,046/.  4i.  which 
was  and  is  due  and  owing  from  me  to  him, 
the  said  Fleetwood  Dormer :  And  whereas  I 
being  incapable  of  paying  tba   said  debt  of 
94,046/.  4f.  did  lately  propose  as  a  composition 
ft>r,  and  in  full  discharge  of  the  same,  to  assign 
to  the  said  Henry  Edwards  the  sum  of  10,000/^ 
part  of  the  sum  of  23,060/.  125.  5d,  due  to  me 
nroro  the  said  Edward  Poulter;  as  aforesaid; 
and  likewise  to  pay  to  'him,  the  said  Henry 
Edwards,  the  sum  of  1,463/.  2s,  Id,  in  specie, 
orer  and  above  the  sum  of  560/.  before  paid  to 
the  said  Mr.  Dormer,  in  part  of  the  said  com- 
position :  And  whereas  on  a  petition  preferred 
to  the  right  honourable  the  Lord  Hign  Chan- 
fsellor  or  Great  Britain,  by  the  said  Henry 
Edwards,  representing  the  matter  of  the  said 
proposal;   and  after   several  subsequent  pro- 
ceedings had  upon  ihe  said  Petition,  his  rord- 
ahip  was  pleased,  oy  order  dated  the  3rd  of 
August,  1722,  to  order  the  said  Henry  Ed- 
wards to  accept  of  the  said  composition  :  and 
the   said  Henry  Edwards   having  thereupon 
a^eed  to  accept  of  the  said  composition,  ac- 
oordipgly  1  do  hereby,  in  consideration  thereof, 
assign  over  to  the  said  Henry  Edwards  the  sum 
of  10,000/.  part  of  the  sum  of  22,060/.  12s.  5d. 
due  to  *me  from  the  said  Edward  Poulter  as 
aforesaid,  having  already  paid  him,  the  said 
Mr.  Edwards,  the  other  siim  of  1,463/,  2a.  Id, 
before- mentioned.     And  I  do  hereby  promise 
to  pay  to  the  said  Henry  Edwards,  esq.  or  bis 
order,  the  said  sum  of  10,000/.  on  my  reco- 
Tering  the  sum  of  22>060/.  12s.  5d,  aforesaid, 
or  otherwise  to  pay  him  a  like  proportion  of 
what  1  shall  recover,  more  or  less,  from  the 
said  Edward  Poulter.    And  I  do  hereby  fur- 
ther promise,  that  1   wdl  not  do  any  act  to 
encumber  or  discharge  the  demand  i  now  have 
against  the  said  Edward  Poulter,'  without  the 
consent  of  the  said  Henry  Edwards.     And 
whereas  the  said  Mr.  Edwards  does  now  ac- 
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cept  of  the  said  composition,    1  do  hereby 
declare  and  agree,  tliAt  if  I  do  not  on  demand 
pay'  him  the  before- mentioned  proportion  of 
what  I  sliall  recover  from  the  said   Edward' 
Poulter  as  aforesaid,  or  do  any  ways  dischaige 
the  demand  I  now  have  against  him,  without 
the  consent  of  the  said  Henry  Edwards,  that    ' 
then  the  said  composi,tion  so  made  by  the  said 
Edwards,  shall  be  void,  and  of  no  effect,  as  if 
it  had  never  been  made.    And  I  do  herehy. 
further  promise,  1  will  at  my  own  charge  pro- 
secute tne  said  suit,  and  also  do  and  execute  all 
further  and  other  acts  that  shall  be  necessary 
for  the  better  assigning  to  the  said   Henry   ^ 
Edwards^esq.  the  before- mentiooetl  proportion 
of  what  I  shall  or  may  recover'  as  aforesaid* 
from  him  the  said  Edward  Poulter,  as  he  the 
said  Henry  Etlwards  shall  at  any  time  require. 
Witness  my  hand  this  28th  day  of  August* 
1722.  William  Wilson. 

/«  3l8t  of  October,  1794.  Paid  to  Henry  Ed- 
wards, esq.  the  sum  of  1,000/.  in  part  of  thir 
note  of  assignment.         William  Wilson." 

Mr.  Lutwyche,  My  lords,  this  composition 
which  hath  been  read  to  your  lordships,  is  re- 
cited to  be  in  full  satisfaction  and  dischai-ge  of 
Wilson's  debt.  Now  we  beg  leave  Mr.  Ed- 
wards may  be  asked.  Whether  he  made  any 
application  to  the  earl  of  Macclesfield,  before 
the  first  petition  was  preferred  ? 

Edwards,  My  lords,  I  had  received  pro- 
posals from  Mr.  Wilson ;  he  came  to  me  and 
told  me,  he  had  a  sum  of  money  in  his  hands, 
and  was  willing  to  pay  the  debt  to  Mr.  Dormer, 
in  proportion  with  his  other  creditors,  and 
asked  me  whether  I  would  accept  of  a  compo- 
sition, and  g^ve  him  a  discbarge  in  full  P  I  told 
him  I  had  no  power  to  make  a  composition, 
but  however,  I  would  represent  it  to  some  of 
the  Masters ;  and  accordingly  I  spoke  to  Mr. 
HicCocks,  who  was  then  senior  Master,  and 
told  him  the  proposal  Mr.  Wilson  had  made ; 
and  1  believe  i  mentioned  it  to  others,  but  es- 
pecially to  Mr.  Hiccocks,  he  being  the  senior 
Master,  and  more  particularly  concerned  in 
Mr.  Dormer's  afiyrs.  Mr.  Hiccocks  was  of 
opinion  1  could  not  safely  make  a  composition. 
I  asked,  What  method  then  was  the  most 
proper  to  be  taken  P  If  that  was  really  all  ho 
bad  to  pay,  I  had  better  secure  that  than  havo 
nothing.  He  said  he  did  not  see  why  it  might 
not  be  m  this  case  as  in  other  cases;  whether 
upon  a  petition  to  my  Lord  Chancellor,  lie 
might  not  direct  an  enquiry  to  be  made  by  a 
Master,  whether  it  was  for  the  benefit  of  the 
parties  to  make  such  composition  or  notP 
Upon  that  I  waited  upon  my  JLord  Chancellor, 
and  acquainted  him  with  Mr.  Wilson's  pi*o- 
polal.  1  told  his  lordship,  I  thought  Thad  not 
power  to  do  it.  He  said,  I  think  so  too ;  I 
don't  see  that  yon  have  power  to  do  it.  8aid 
I,  I  am  infoi*med  that  it  is  usual  in  cases  of 
this  nature,  to  apply  to  the  Court  by  petition, 
that  it  may  be  referred  to  a  Master,  to  sea 
whether  the  accepting  of  this  composition  bo 
for  the  benefit  of  the  parties  concerned  or  not. 
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cited,  that  Dormer  was  indebled  to  the  suitorB 
of  the  Court,  aod  that  being  ao,  we  appreiteiid 
the  greateat  care  abould  ha?e  been  taken  for 
.tbetr  benefit    Your  iordahip^  shall  see,  in  the 

rrofpresa  of  this  thing,  bow  it  was  transacted. 
MlieFe  any  person  that  is  concerned  in  the 
'  Court  of  Chancery  hath  not  known  such  a  pro- 
ceeding in  the  most  trifling  matter  whatBoever. 
MyTords,  the.next  thing  is  a  second  Petition, 
aaid  to  be  with  a  report  annexed,  but  we  can't 
find  it  filed ;  here  is  a  paper  of  Mr.  Hiccocks 
not  stampt  nor  filed,  wnich  we  do  apprehend 
to  be  the  report  meant,  and  therefore  we  desire 
that  may  be  first  read. 

[Clerk  readS|3 

26M  of  July,  1799. 
Whereas  by  an  order  made  by  the  right  hon, 
the  Lord  High  Chancellor  of  Great  Britain, 
the  30th  June  laat,  upon  the  humble  Petition 
of  Henry  Edwards,  esq. ;  one  of  the  Masters 
of  this  dourt,  I  am  directed  to  see  if  the  com- 
position in  the  said  order  mentioned,  to  be  of- 
fered or  proposed  to  be  made  by  William  Wil- 
aon,  citiasen  and  goldsmith  of  London,  to  the 
said  Mr*  Edwarda,  as  assignee  of  Fleetwood 
Dormer,  esq.  late  one  of  the  Masters  of  this 
Court,  who  was  a  creditor  of  the  said  William 
Wilson,  for  the  siim  of  94,046/.  4f.  in  the  said 
Petition  mentioned,  before  the  benefit  of  the 
persons  entitled  to  receive  the  same.  I  hare 
peen  attended  by  the  said  Mr.  Edwards,  and  by 
the  said  William  Wilson,  and  considered  of  the 
aeveral  matters  by  the  said  Petition  and  order  to 
me  referred.  And  the  said  William  Wilson 
bath  under  his  hand  in  writing  proposed  ta  as  • 
•i^n  over  to  the  said  Mr.  Edwards  ^aa  a  oompo- 
sition  for,  and  in  full  discharge  of  toe  said  sum 
of  94,046/.  4f.)  the  sum  of  10,000/.  part  of  a 
larger  sum  due  to  the  said  William  Wilson, 
from  Edward  Poulter  of  Hackneys  in  the 
county  of  Middlesex,  gent,  and  to  pay  to  the 
aaid  Mr.  Edwards  in  specie  the  sum  or  1,463/. 
Ss.  Id,  over  and  above  the  sum  of  560/.  already 
paid  to  the  said  Mr.  Dormer  in  part  of  the  said 
compoaition.  And  upon  consideration  had  of 
the  circumstataces  of  the  said  William  Wilson, 
and  the  said  several  matters,  I  am  of  opinion 
that  the  accepting  the  said  composition  will  be 
for  the  benefit  of  the  person  or  persons  entitled 
to  receive  the  same.  All  which  I  humbly  cer- 
tify and  submit  to  his  lordship,     Hiccocks. 

Mr.  DittDyehe,    Now  read  tbe  Petition  of. 
Mr.  Edwards,  and  the  order  thereupon. 

[Clerk  reads,] 

«*  To  the  Right  Honourable  Thomas  Earl 
of  Macdestield,  Lord  High  Chancellor  of 
Great  Britain, 

**  The  Humble  PETrriON  of  Henry  Edwards, 
Esq.  one  of  the  Masters  of  the  High  and 
Honourable  Court  of  Chancery, 

«<  Shewetb, 
**  That  npon  y6or  PetitionerVformer  Petition 
.preferred  to  your  lordsjiip  relating  to  Wjlliam 
fVilsoui  citisen  and  goldsmith  of  Londoo,  your 


lordsliip  the  30th  of  June  last  was  plesseil  Is 
refer  it  to  Mr.  Hiccocks,  one  of  the  Maiton  cl 
this  Court,  to  see  if  the  composition  roestiooed 
in  the  said  Petition  and  order  to  be  proposed  bj 
the  said  Wilson,  would  be  for  tlie  benefit  of  the 
persons  entitled  to  receive  the  same. 

«*  That  the  said  Mr.  Hiccocks  havioff  ben 
attended  by  ^our  petitioner  and  the  «ia  Wil- 
son, hath,  pursuant  to  your  lordship's  said 
order,  made  his  report,  dat^d  the  t6th  of  Joly 
last,  whereby  he  certifies,  that  he  is  of  opiaifla 
that  the  accepting  of  tbe  compositioo,  in  his 
report  mentioned,  will  be  for  the  benefit  of  tiis 
person  or  persons  entitled  to  receive  the  nm, 
as  by  the  report  annexed. 

"  Wherefore  your  petitioner  most  bamUv 
prays  your  lordship  to  take  into  your  cooa* 
deration  the  matter  of  the  said  report,  sod  to 
order  your  petitioner  to  accept  of  the  said  coa* 
position  upon  the  terms  therein  mentiooed,  if 
your  lordship  shall  so  think  fit,  or  to  make  such 
other  or  further  order  in  the  premises  as  toyosK 
lordship  shall  seem  most  meet. 

**  And  your  petitioner  shall  ever  pray,  &c" 

"  3d  August,  17W. 
<<  On  the  Report  annexed  be  it  as  is  prayed. 
Of  which  give  notice  forthwith, 

"  Macclesfield,  C." 

^r.  Lutwyche,  My  lords,  I  must  beg[  leaft 
to  make  one  observation  upon  this,  that  Uie  oo- 
lile  lord  may  explain  it,  for  I  behere  there  is  so 
precedent  tor  it ;  when  there  is  a  compodtioB 
thus  to  be  made,  and  thus  referred,  and  a  re- 
port hath  been  made,  tiie  prayer  of  tbe  Petitioii 
IS,  That  Mr.  Edwarda  may  be  ordered  to  accept 
of  this  compositKHi,  or  to' make  sodi  other  or- 
der as  his  lordship  should  think  fit.  Tbe  id* 
swer  to  it  is,  Be  it  aa  is  prayed,  of  which  pf* 
notice  forthwith  ;  by  which  I  suppose  the  p•^ 
ties  understood  that  it  was  ordering  Bfr.  £d« 
wards  to  accept  of  this  compoeitHm.  Now  K  is 
wonderful  to  me,  if  he  was  ordered  to  accept  of 
the  composition,  why  it  is  said.  Give  notioe 
forthwith.  What?  when  tbe  thing  is  done? 
Besides,  there  is  another  thing  more  material, 
to  whoAi  should  such  notioe  be  given  P  Sarelj 
to  the  suitors  of  the  Court.  But  it  is  wof 
known  his  lordship  had  not  appointed  any  soli- 
citor for  the  suitors  of  the  Court,  and  they  bad 
no  notice,  though  there  is  a  semblance  or  shew 
of  what  is  done  in  other  cases.  We  shall  be; 
leare  to  shew  next  to  your  lordships,  that  tbae 
orders  on  these  petitions,  this  report,  and  theab 
proceedings,  were  not  one  of  them  entered  or 
filed  as  oraers  usually  are. 

Mr.  Plummer,  My  lords,  I  beg  leave  to  mafte 
one  observation  before  this  matter  goes  over. 
The  Petition  is  b]^  Mr.'  Edwards  onlv,  one  of 
the  Masters,  and  it  is,  thiit  my  loiil  Maooles- 
field  would  be  pleased  to  order  him  toaoeept  df 
the  composition.  None  of  the  suitors  of  tbe 
Court,  who  were  the  persons  entitled  tpieccifa 
the  same,  are  petitioners. 

Clerk  reads  two  Certificates  from,  and  slgo^ 
by  Edward  Qolds^rougbi  deputy  register,  thM 
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there  wereno  such  orden  entered,  nor  no  each 
report  filed. 

Mr.  Luttn/chC'  My  lords,  the  composition  is 
signed  by  Wiliiam  Wilson.  1  desire  Mr.  Ed- 
Wards  mky  be  asked,  whether  he  knows  Mr. 
Wilson's  hand  ?  . 

Edwards,  This  is  signed  by  Mr.  Wilson ; 
it  is  Mr.  Wilson's  hand. 

[C/»*fc  reads,] 

**  Whereas  a  suit  in  Chancery  is  now  de- 
pending between  Mr.  Edward  Pouiter  of 
Hackney  and  ravself,  for  the  sum  of  S2,060/. 
13s.  5d.  which  be  agreed  to  pay  me  for  and 
upon  closing  all  aocompts  between  us:  and 
whereas  Fleetwood  Dormer,  esq.  late  a  Master 
in  the  High  Court  of  Chancery,  being  indebted 
to  diTers  persons,  suitors  in  the  said  Court,  in 
seFeral  considerable  sums  of  money,  for  and 
on  account  of  money  brought  before,  and  paifh 
to  him  as  one  of  the  Masters  of  the  said  Court, 
he  the  said  Fleetwood  Dormer,  for  the  better 
payment  thereof,  did  by  assignment,  dated  the 
26th  of  July,  1721,  assign  o?er  to  Henry  Ed- 
wards, esq.  one  of  the  Masters  of  the  said 
Court,  a  debt  or  sum  of  34,046/.  4i.  which 
was  and  is  due  and  owing  from  me  to  him, 
the  said  Fleetwood  Dormer:  And  whereas  I 
being  incapable  of  paying  the  said  debt  of 
94,046/.  4f .  did  lately  propose  as  a  composition 
for,  and  in  full  discharge  of  the  same,  to  assign 
to  the  said  Henry  Edwards  the  sum  of  10>000/. 
part  of  the  sum  of  23,060/.  125.  5d.  due  to  me 
from  the  said  Edward  Pouiter;  as  aforesaid; 
and  likewise  to  pay  to  'him,  the  said  Henry 
Edwards,  the  sum  of  1 463/.  2i.  Id,  in  specie, 
over  and  above  tbe  sum  of  560/.  before  paid  to 
the  said  Mr.  Dormer,  in  part  of  the  saiu  com- 
position :  And  whereas  on  a  |>etition  preferred 
to  the  right  honourable  the  Lord  Higli  Chan- 
fsellor  of  Great  Britain,  by  the  said  Henry 
Edwards,  representing  the  matter  of  the  said 
proposal;  and  after  several  subsequent  pro- 
ceedings had  upon  ihe  said  Petition,  his  lord- 
ship was  pleased,  oy  order  dated  the  3rd  of 
August,  1722,  to  order  the  said  Henry  Ed- 
wards to  accept  of  tbe  said  composition  :  and 
tbe  said  Henry  Edwards  having  thereupon 
agreed  to  accept  of  the  said  composition,  ac- 
cordingly 1  do  hereby,  in  consideration  thereof, 
assign  over  to  the  said  Henry  Edwards  tbe  sum 
of  10,000/.  part  of  the  sum  of  22,060/.  12s.  5d. 
due  to  'me  from  the  said  Edward  Pouiter  as 
aforesaid,  having  already  paid  him,  the  said 
Mr.  Edwards,  the  other  siim  of  1,463/,  2a.  Id, 
before- mentioned.  And  I  do  hereby  promise 
to  pay  to  the  said  Henry  Edwards,  esq.  nr  his 
order,  the  said  sum  of  10,000/.  on  my  reco- 
Tering  the  sum  of  22.060/.  125.  5d.  aforesaid, 
or  otherwise  to  pay  him  a  like  proportion  of 
what  1  shall  recover,  more  or  less,  from  the 
said  Edward  Pouiter.  And  I  do  hereby  fur- 
ther promise,  that  1  will  not  do  any  act  to 
encumber  or  discharge  the  demand  i  now  have 
against  the  said  Edward  Pouiter,'  without  the 
consent  of  the  said  Henry  Edwards.  And 
whereas  the  said  Mr.  Edwards  does  now  ac- 
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cept  of  the  said  composition,    1  do  hereby 
declare  and  agree,  that  if  I  do  not  on  demand 
pay'  him  the  before- mentioned  proportion  of 
what  I  shall  recover  from  the  said  Edward' 
Adulter  as  aforesaid,  or  do  any  ways  discharge 
the  demand  I  now.  have  against  him,  without 
the  consent  of  the  said  Henry  Edwards,  that    ' 
then  the  said  composi|tion  so  made  by  the  said 
Edwards,  shall  be  void,  and  of  no  effect,  as  if 
it  had  never  been  made.    And  I  do  hereby, 
further  promise,  1  will  at  my  own  charge  pro- 
secute the  said  suit,  and  also  do  and  execute  all 
further  and  other  acts  that  shall  be  necessary' 
for  the  better  assigning  to  tbe  said   Henry  * 
Edwards,  esq.  the  before- mentioned  proportion 
of  ^bat  I  shall  or  may  recover  as  aforesaid, 
from  him  the  said  Edward  Pouiter,  as  he  the 
said  Henry  Etlwards  shall  at  any  time  require.' 
Witness  my  hand  this  28th  day  of  Augosti, 

1722.  WlLUAM  WlUON. 

• 

/«  3 1st  of  October,  1724.  Paid  to  Henry  Ed- 
wards, esq.  the  sum  of  1,000/.  in  part  of  thir 
nokeofassighment.         William  Wilson." 

Mr.  LutzDyche,  My  lords,  this  composition 
which  hath  been  read  to  your  lordships,  is  re- 
cited to  be  in  full  satisfaction  and  discharge  of 
Wilson's  debt.  Now  we  beg  leare  Mr.  Ed- 
wards may  be  asked,  Whether  he  made  any 
application  to  the  earl  of  Macclesfield,  before 
the  first  petition  was  preferred  ? 

Edwardt,  My  lords,  I  had  received  pro- 
posals from  Mr.  Wilson ;  he  came  to  me  and 
told  me,  he  had  a  sum  of'  money  in  his  hands, 
and  was  willing  to  pay  the  debt  to  Mr.  Dormer, 
in  proportion  with  his  other  creditors,  and 
asked  me  whether  I  would  accept  of  a  compo- 
sition, and  g^ve  him  a  discharge  in  full  ?  I  lold 
him  I  had  no  power  to  make  a  composition, 
but  however,  I  would  represent  it  to  some  of 
the  Masters  ;  and  accordingly  I  spoke  to  Mr. 
HicCocks,  who  was  then  senior  Master,  and 
told  him  the  proposal  Mr.  Wilson  had  made ; 
and  1  believe  i  mentioned  it  to  others,  but  ^- 
pecially  to  Mr.  Hiccocks,  he  being  the  senior 
Master,  and  more  particularly  concerned  in 
Mr.  Dormer's  affkirs.  Mr.  Hiccocks  was  of 
opinion  1  could  not  safely  make  a  composition. 
I  asked,  What  method  then  was  the  most 
proper  to  be  taken  P  If  that  was  really  all  he 
nad  to  pay,  I  had  better  secure  that  than  have 
nothing.  He  said  he  did  not  see  why  it  might 
not  be  m  this  case  as  in  other  cases;  whether 
upon  a  petition  to  my  Lord  Chancellor,  lie 
might  not  direct  an  enquiry  to  be  made  by  a 
Master,  whether  it  was  tor  the  benefit  of  the 
parties  to  make  snch  composition  or  not  f 
Upon  that  I  waited  upon  my  Lord  Chancellor, 
and  acquainted  him  with  Mr.  Wilson's  pro- 
posal.  1  told  his  lordship,  I  tbodght  I'had  not 
power  to  do  it.  He  said,  I  think  so  too ;  I 
don't  see  that  yon  bave  power  to  do  it.  ISaid 
I,  I  am  infbimed  that  it  is  usual  in  cases  of 
this  nature,  to  apply  to  the  Court  by  petition, 
that  it  may  be  referred  to  a  Master,  to  sea 
whether  the  accepting  of  this  composition  ba 
for  the  benefit  of  the  parties  concerned  or  not. 
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Tet,  MVf  my  loH,  1  think  that  is  vcnr  proper, 
ihat  will  indemnify  you,  1  would  have  yoa 
prefer  a  petition ;  which  aceordingly  I  did. 

Mr.  Lutw^che.  I  would  be^^  leave  to  ask  in 
relation  to  what  he  mentions,  that  it  waa  taken 
notice  of  that  he  had  no  power  to  make  such 
composition,  whether  any  thin^^  was  said  whe- 
ther my  lord  Macclesfiekl  had  such  a  power  P 

Edwardi.  No,  there  was  nothinz  said  of 
that. 

Mr.  Plummer,  My  lords,  1  desn-e  he  may 
he  asked,  whether  any  of  the  suitors  were  ac- 
quainted with  this  intended  composition  P 

Edwards,  No. 

SoL  Gen.  Did  my  lord  Macdes^ld  give 
any  direction  to  give  notice  to  any  of  the 
•uitora  ?~£i/warif .  No. 

Mr.  Plummer.  My  lords,  T  desire  he  may 
be  asked,  if  he  hinaself  attended  Mr.  Hiococks, 
when  Mr.  Wilson  was  hefore  Mr.  Hiococks? 

Edmardt.  I  am  not  tore  I  waa  th«e  at  any 
time  with  Mr.  Wilson. 

Mr.  Piummer,  If  he  knows  what  methods 
were  taken  to  know  what  Mr.  WilsoQ'  waa 
worth? 

Edwardi,  I  understood  that  Mr.  Hiccocks 
and  Mr.  Rogers,  the  two  senior  Masters,  upon 
Mr;  Dormer's  absenting  himself,  had  Mr. 
Dormer's  accompts  laid  before  them,  and  that 
they  were  directed  to  inspect  those  matters ; 
and  I  was  informed  they  did  look  into  Dormer's 
books,  and  had  also  the  perusal  and  inspection 
of  Mr.  Wilson's  books,  to  see  how  Mr.  Dor- 
mer's affairs  stood  in  those  books. 

Mr.  Plummer.  My  lords,  1  desire  Mr.  Ed- 
wards may  be  asked,  if  any  body  was  em- 
ployed for  the  suitors  on  their  behalf? 

Edwards,  I  was  before  Mr.  Hiccocks,  but 
Dotpresent  with  Mr.  Wilson. 

Mr.  Plummer.  I  ask  if  any  body  on  the 
suitors'  behalf  was  before  Mr.  Hiccocks,  when 
Mr.  Wilson  waa  there,  to  see  and  cross-exa- 
mine him  ? 

Edwards,  I  don't  remember  tliere  was. 

Serj.  Pengelly.  My  lords,  1  desire  Mr.  Ed- 
wards may  be  asked.  Whether  thu  Petition  is 
of  his  own  hand-writing? 

Edwards.  No,  my  lords. 

Serj.  Pengelfy.  Do  you  know  whose  it  is? 

Etupards.  It  is  my  clerk's  hand. 

8erj,  Pengelfy.  Whether  the  two  last  lines 
were  struck  out  before  the  answer  to  the  Pe- 
tition, and  by  what  hand  ? 

Edwards.  I  don't  know  when  they  were 
struck  out.  * 

Seirj.  Ptngelhf.  My  lords,  we  will  beg  leaye' 
to  mention  what  it  is.  At  the  end  of  the  first 
Petition,  the  Master  desires  an  indemnification 
by  the  order  of  the  Court :  part  of  the  Pe- 
tition is,  that  he  may  be  indemnified  and  saved 
harmless  in  makins  such  composition.  But 
that  is  struck  out  before  the  answer,  which 
shews,  as  I  humbly  apprehend,  the  very  notice 
that  the  earl  of  Macclesfield  himself  took, 
how  dangerous  and  hazardous  thai  transac- 
tion was. 

Read  tha  words, 
8 


\Cltrk  reads.]  «  And  that  your  psdtioiMr 
may  be  inderoniMd  and  sayed  harmless  in  mak- 
ing such  composition." 

Serf.  Ptngelhf.  Do  these  woids  staad  m« 
in  the  reading  ? 

Clerk,  No,  they  are  razed  ont. 

Edwards,  I  remember  this  was  a  paper  tsA 
I  laid  before  the  honourable  eomnanee.  I 
was  a  little  surprized  to  see  thode  words  ftroflk 
out ;  but  when  they  were  struck  oat  I  cant 
say,  nor  by  whom. 

Mr.  Lutwycke.  1  desire  he  ipay  be  ad^ed,  if 
they  were  struck  out  before  he  delivered  tka 
Petition  into  the  committee  ? 

Edwards.  Yes,  they  were. 

Sol,  Gen.  My  lords,  we  desire  he  nay  bi 
asked,  how  mucn  he  hath  received  of  thacsfli- 
position? 

Lord  Lechmere,  I  desire  him  to  exphfli 
himself,  whether  these  words  were  struck  out 
after  the  Petition  delivered,  and  before  tin 
order  made  by  the  noble  earl  ? 

Edwards,  My  lords,  1  dont  remember  em 
to  have  taken  notice,  that  those  words  wtre 
struck  out,  till  I  had  occasion  to  look  for  it  to 
lay  it  before  the  committee. 

Lord  Lechmere.  Whether  he  hath  any  doobt, 
whether  they  were  struck  ont  before  dicy 
were  delivers  into  the  committee? 

Edwards.  They  were  struck  out  before  I 
delivered  them  into  the  comnoittee. 

Sol.  Gen,  In  whose  custody  was  this  Pe* 
tition  ? 

Edwards.  I  believe  part  of  the  time  in  Mr. 
Hiccocks's ;  Mr.  Hiccocks  sent  it  to  me,  vbA 
I  have  had  it  ever  since. 

Serj.  Pengelly.  Whether  he  struck  out  their 
words  that  were  inserted  for  his  own  iodemoi- 
fication  ? 

Edwards.  No,  upon  my  oath  I  did  not. 

£.  of  Abingdon.  As  I  apprehend,  there  wai 
no  commission  of  bankruptcy  against  WiboD) 
therefore  I  would  know  what  method  was  takea 
to  inform  the  Court  of  the  real  sobstaDce  and 
ability  of  Wihwn  before  thia  compositiofi  wtf 
made? 

Edwards,  I  know  of  no  other  applicstioB 
made  to  the  Court  Iby  Mr.  Wilson. 

£.ofil6iiigdoii.  Was  Wilson  examined  apoD 
oath? 

Edwards.  Mr.  Hiccocks  told  me  that  Mn 
Wilson  had  made  an  aflidavit  that  this  squ  « 
money  which  he  proposed  as  a  compositioo, 
was  what  he  waa  able  to  pay  in  proportioa 
with  the  rest  of  his  creditors,  and  that  be 
grounded  his  report  thereupon. 

Mr.  Lutmyehe.  Waa  this  affidavit  ever  filed  r 

Edwards,  No,  my  lorda. 

Sol,  Gen.  My  lords,  we  desire  he  may  gi^ 
an  account,  how  mudi  he  hath  received  of  t»i 
10,000/.  ?  ^ 

Edwards.  The  first  sum  was  1,400  and  odd 
pounds,  and  the  snm  of  l,0OOiL  nnce. 

Sol.  Gen.  How  much  of  this  was  of  tbt 
10,000/.  ?^  Edwardi.  Only  the  1,000/. 

Sol.  Gen.  What  ia  haoome  of  Poolter  ? 
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Edwardi.  Wilson  batk  told  me  that  he  if  in 
IloUend  or  France. 

SoL  Gen.  What  was  bis  character,  as  to  sab* 
•lance at  tbe  time  of  bis  composition  f 

Edwards.  I  never  met  any  body  that  could 
give  an  aecoant  of  his  character.  All  I  heard 
«f  bim  was  from  Mr.  Wilson  himself. 

Mr.  lAUuyche.  My  lords,  I  desire  he  would 
acquaint  yonr  lordshi^iSy  when  the  1,000/.  was 
paidf 

Edwards.  I  can't  recollect  exactly  the  time. 

Mr.  Lutwfcke.  As  near  as  you  can,  before 
or  eince  Christmas  P 

Edwards,  I  believe  it  was  in  September  or 
October  last ;  I  believe  in  October. 

Sol.  Gen.  I  desire  Mr.  Edwards  may  inform 
your  lordships  what  he  thought  of  Poulter  at 
tbe  time  of  the  composition,  whether  he  locdced 
opon  him  as  a  man  of  substance  ? 

Edwards,  I  could  make  no  judgment  of  the 
man ;  1  never  saw  him  before ;  1  know  no- 
thing of  him,  otherwise  than  as  Mr.  Wilson 
told  me. 

Sol,  Gdu  That  is  no  answer  to  my  onestion, 
wbieb  is,  what  his  opinion  was  as  to  bis  sub- 
stance at  the  time  of  the  composition,  whether  I 
he  would  have  trusted  him  with  100/.  P  ^ 

Edwards.  I  can't  tell  what  answer  to  give  to 
H ;  Wilton  represented  him  to  me  as  a  man 
nble  to  pay  the  debt;  and  from  bis  representa- 
tion I  believed  that  Poultelr  was  sufficient. 

SoL  Gtn,  Whether  he  enquired  into  Poul- 
fer's  character? 

Edwards.  There  was  nobody  1  knew  to  en- 
quire of. 

SoL  Gen.  Did  he  enquire,  or  did  he  not  P 

Edwards,  I  asked  Mr.  Wilson  as  many 
qoeations  as  I  could,  and  what  bis  opinion  was 
aboat  him.  He  told  me  be  believed  he  was 
nble  to  pay  his  debts,  and  he  told  me  one  Hel- 
biit,a  Jew,  who  was  his  bail,  conid  tell  his  sub- 
ntanee.  1  happened  to  meet  Helbut  at  tbe 
Rainbow  coffee-house,  and  I  asked  him  if  he 
knew  Poulter  P  He  said  Yes.  Says  I,  Is  he  a 
nan  oC  any  substance,  what  is  he  P  No,  says 
he,  I  believe  he  is  in  very  mean  circumstances. 
This  is  all  1  evei|  asked. 

SoL  Gen.    What  was  ymir  opmion  of  this 

— 'sabilitiesP 


Edtfiards,  My  lords,!  told  you' that  as  to  tlie 
asoount  1  had  of  him,  Mr.  Wilson  gave  me  a 
frsai  assurance  that  he  was  a  roan  cfabilitT. 

Mr.  Plnntmer.  1  desire  be  may  be  asked, 
whether  Mr.  Wibon  hath  not  paid  his  whole 
Mt  to  several  other  creditors  P 

Edwards^  I  am  informed  he  bath  paid  his 
liiJl  debt  to  some  creditors. 

Mr.  Fhmmet.  My  lords,  1  desire  he  may 
ha  ashedy  what  diiecttons  he  received  from  mv 
Ibri  Macdesi&eUi  to  enquire  mto  thb  man's 
circumstances  P 

JEdmatds.    I  had  no  directions. 

Mr.  Flummer.    Whether  any  enqahy  was 

■da  by  the  earl  of  Macclesfield? 

Mdmardi.  Not  as  I  know  of. 

Mr.  iMtiip^cke.    I  tMtak  he  mentieaed  one 

ilh«t«ihiilMBlt  idtfiratoknoWiWhtUiar 


there  was  a  suit  commenced  for  tfati  debt  as* 
signed? 

Edwards,  I  understood  it  was  for  this  debt 
assigned  which  Wilson  recovered  at  law. 

Serj.  Pengetly,  My  lords,  1  desire  he  may  be 
asked,  whether  Mr.  Poulter  hath  appeared 
here  and  been  esteemed  solvent,  or  a  persoh 
quite  gone  away  P 

Edwards.  I  have  not  seen  Mr.  Poulter,  nor 
any  that  have  seen  him,  for  some  consideriible 
time. 

Serj.  Ftngelly,  My  lords,  I  beg  leave  to 
make  one  enervation,  and  it  is  to  save  your 
lordsbina'  time;  that  is,  that  you  would  be 
pleased  to  observe  in  the  proceedings  upon  this 
Article,  tbe  several  acts  and  order^  made  by 
the  earl  of  Macclesfield  lelatiog  to  this  defi- 
ciency of  Dormer's,  do  take  notice  of  his  defi- 
ciency, and  you  will  find  the  Esik-l  himself 
doing  one  act  which  makes  a  deficiency ;  that 
is,  compounding  a  debt  doe  from  Wilson  to 
Dormer;  and  therefore  those  orders  having 
been  read  before  your  lordsliips,  you  will  please 
to  retain  them  in  your  memory,  till  we  come 
to  the  6th  Article,  wherein  it  is  changed  that 
there  was  a  deficiency  in  Dormer's  office,  and 
there  we  shall  shew  that  this  noble  brd  de- 
clared that  be  never  knew  of  any  deficienev ; 
and  by  an  order  made  in  Court,  pronounced  by 
himself,  he  then  did  direct  that  a  Master  should 
enquire  if  there  was  any  deficiency  in  this  of- 
fice ;  so  that  those  public  acts  won't  be  neces- 
sary to  k>e  read  over  again  opon  that  Article, 
but  aa  n5w  produced,  will  be  sufficient  to  prore 
the  notice  the  noble  earl  bad  of  this  deficiency, 
and  that  even  he  made  part  of  tbe  deficiency 


Mr.  Lutwyehe.  My  lords,  we  have  done  npoa 
these  two  Articles  we  have  oitened. 

Seij.  Pnifyn.  My  lords,  if  the  gentlemen 
have  done,  we  desire  to  ask  some  ooestions; 
and  first  we  beg  leave  that  be  may  be  asked, 
whether  any  of  the  Masters  were  acquainted 
with  this  agreement  or  composition  with  Mr. 
Wilson  P 

Edwmds.  I  don't  remember  that  any  wera 
bat  Mr.  Hiccocks. 

Ssrj.  Probj/n.  Mv  lords,  we  desire  he  may 
recollect  whether  there  was  any  consultation 
between  him  and  any  other  Master,  as  to  the 
manner  that  this  composition  should  be  made 
before  it  was  accepted,  and  whether  it  was  a 
reasonable  composition  or  not  P 

Edwards.  I  mentioned  it  to  two  or  three 
other  Masters  at  the  public  office,  but  I  can*t 
charge  my  memory  particularly  who  they 
were. 

Setj.Probyn,  Was  that  before  the  time  that 
tbe  composition  was  made  P 

Edwttrds,  Before  the  time  1  applied  to  my 
lord  Maecleefleld. 

Con,  Serj,  My  lords,  I  desire  that  Mr.  Ed- 
wards may  inform  your  lordships  from  whom 
it  was  that  he  received  this  information,  that 
several  <yf  the  creditors  of  Wilson  were  paid 
their  liilldebliP 
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wai  sir  Ltnrenca  Carter ;  1  happened  to  be  at 
his  chambers,  aud  Darning^  to  me  the  aAur  of 
Wibon,  he  told  me  his  brother^  Mr.  Thomas 
Carter,  had  received  120/.  which  Mr.  Wiboo 
owed  him,  aod  which  was  bis  whole  sum. 

Com.  Serj,  I  desire  to  koow  when  it  was  that 
lie  received  that  sam  ? 

Edaards,  There  was  no  time  mentioned 
when  that  was  paid  him :  as  near  as  I  can  re- 
collect the  time,  when  sir  Laurence  Carter 
told  me  this,  it  was  soon  afWr  the  composition. 

Cffin,  Sefj.  Hy  lords,  I  desire  he  may  recol- 
lect, whether  this  payment  was  made  before 
the  composition  or  after  ?  Did  not  be  say  it  was 
tefore  the  composition  ? 

Edwards.  No,  I  don't  remember  that. 

8erj.  Pro6ryn.  I  desire  he  may  be  asked, 
whether  be  knows  any  thin^^  of  this  payment 
to  Mr.  C,arter  of  his  own  knuwiedgfe  ? 

Edwards,  No,  I  don't  know  it  of  my  own 
knowledge,  bnt  1  believe  it  to  be  very  troe. 

Seij.  Probyn,  Since  he  had  this  inibrmation 
«f  one  debt  fieing  paid  entirely,  though  he  had 
compounded  with  others,  I  desire  be  nnay  be 
asked,  whether  he  ever  charged  Mr.  Wilson 
with  it  ? 

Edwards,  Yes,  my  lords,  1  did  :  a  little  after 
1  went  to  |ttr.  Wilson,  and  I  told  him  that  1 
was  informed  be  had  paid  Mr.  Thomas  Carter 
his  fall  llemaod,  and  it  was  rumoured  about 
that  he  bad  paid  several  others  their  full  debts, 
and  that  it  looked  unfair.  Si^s  he,  this  mo- 
ney was  lent  me  by.  my  particular  friend,  to 
pajr  off  some  little  straggling  debts  to- keep  me 
up  in  my  business,  aod  therefore  I  was  unwil- 
ling be  should  lose  it 

Seij.  Probj/n.  Whether  did  he  apprehend 
this  to  be  a  new  debt  contracted  since  his  failure, 
or  an  old  one  due  before? 

Edwards,  I  don't  know  when  the  debt  was 
contracted. 

Com,  Serf.  I  apprehend  he  says,  that  this 
money  was  lent  him  by  some  friends  to  set  him 
up  again? 

Mr.  Lutwyche,  Really,  my  lords,  we  would 
not  interrupt  the  gentlemen,  but  I  take  it,  what 
they  are  going  on  with  is  not  evidence.  We 
must  submit  it,  whether  what  Mr.  Wilson  said 
is  evidence,  either  on  the  one  side  or  on  the 
other? 

Com,  Serf,  We  musthumbly  be  in  your  lord- 
ships judgment,  whether  this  kind  of  evidence 
be  not  as  proper  on  our  side  as  on  the  other  ? 
Most  of  the  evidence  Mr.  Edwards  has  given 
to  aflbct  the  noble  Earl,  has  been  only  informa- 
tions he  has  had  from  Wilson  or  sir  Laurence 
Carter,  and  yet  now  the  learned  Manager  ob- 
jects the  same  information  most  not  be  ad- 
mitted as  evidence  on  the  other  side.  1  appre- 
hend if  any  favour  is  to  be  shewn  aa  either 
aide,  it  should  rather  go  on  in  the  support  of  in- 
nocence. 

Lords.  Go  on,  go  on. 

SoL  Gen.    M  v  lofds,  we  don't  oppose  their 

going  on,  we  only  beg  leave  to  set  your  tord- 

■hips  right.    We  did  not  give  a  tittle  of  evi« 

^icr€»  of  Fliat  Mr.  Wito^o  «ud;  wn  have 


proved  the  petitions,  we  have  proved  the  onkn, 
we  have  proved  the  facts ;  we  did  not  neDlioa 
a  word  of  sir  Laurence  Carter,  it  sprung  frnn 
this  examinattott ;  but  we  are  willing  thqr  may 
go  on,  if  your  lonlships  think  fit. 

£.  of  MacclesfiM.  My  hMrds,  I  apprehnd 
there  is  no  occasion  to  give  your  lordships  aav 
trouble.  If  what  this  gentleman  hath  nid, 
with  relation  to  Mr.  Wilson's  payment  to  hii 
creditors,  is  no  eridence,  it  needs  no  answer. 

Com.  Serf.  My  lords,  we  desire  that  Mr.  Ed- 
wards may  inform  your  tordships,  wfasther  sr 
no  there  was  any  consultation  among  tbe  Mis- 
ters relating  to  this  matter,  and  what  their  spi- 
nion  was? 

Edwards.  1  don't  know  of  any  oansoltdoi 
about  it. 

Com,  Serf,  We  desire  that  be  may  iafsn 
your  lordships,  whether  he  made  any  aeknsw- 
ledgmentfor  his  being  admitted  into  bis  offing 
and  to  whom  this  money  was  paid,  aadtowtet 
purpose,  and  how  applied  ? 

Edwards.  My  lords,  the  steps  1  took  ts  W 
adinitted  into  my  office,  if  your  lo^bips  will 
give  me  leave  to  trouble  your  lord»bipi  witk 
the  narratire,  were  these :  first,  I  applied  to 
Mr.  Godfrey  one  of  the  Masters,  with  whom  1 
had  most  acquaintance :  I  told  him  I  heiid 
Mr.  Dormer's  ofiice  would  be  disposed  of;  k 
told  me  he  believed  it  would.  S^  1,  Ifl 
could  be  accepted  I  have  some  tbooi^btitf 
treating  for  it.  What  is  the  usual,  method  in 
those  cases  to  be  recommended  to  my  IM 
Chancellor?  Says  he.  Yon  must  apply  tony 
lord's  secreUry,  Mr.  Cottingham  ;  acoordis^- 
ly  I  did,  and  I  told  Mr.  CotSngham  thatl  had 
beard  Mr.  Dormer's  office  was  to  be  disponi 
of  Mr.  Cottingham  told  me  it  was  to  be  dif 
posed  of.  I  then  talked  to  him  about  the  tena 
Mr.  Cottingham  told  me.  As  to  tbe  orios  isl 
the  person,  my  lord  MaccleafieM  had  left  itci* 
tirely  to  the  other  Masters ;  for  whatsoeverdol 
place  coold  fetch;  was  intended  to  go  tswarli 
making  up  Mr.  Dormer's  defideocy.  UpM 
that,  my  lords,  I  went  again  to  Mr.  Gsdficyt 
and  after  a  meeting  or  two,  I  condadedtocij* 
5,000/.  if  1  could  be  admitted.  WbetheiJir. 
Godfrey,  or  Mr.  Cottingham,  or  who  west  t» 
my  lord,  1  can't  tell.  I  had  not  the  honsirti 
see  my  lord  till  I  was  admitted :  but  upon  thnj^ 
terms  i  was  a)>proved .  I  had  di rections,  1  cost 
say  whether  Mr.  Godlrey  or  Mr.  Cottinfhin 
gave  me  the  directions,  that  I  should  pay  n^ 
money  into  the  hands  of  Mr.  Rogen  ^^ 
senior  Master  ;  accordingly  1  did  pay  5,000L 
and  in  three  or  four  days  after,  I  had  the  ho- 
nour to  be  admitted  and  sworn  in. 

Mr.  Strange.  My  terds,  1  desire  be  fflsy  » 
asked,  whether  at  the  time  of  his  admisaioiisiy 
presents  were  made  by  him  to  theearhof  «■•• 
clesfield,  or  to  his  secretary  ?  \^^^^ 

Edwards.  None  at  all,  but  the  WKSUtuy* 
fees  as  usual  in  those  cases.  _j 

Mr,  Strange,  Whether  at  the  time  he  a|i«i» 

to  pay  the  sum  of  5,000/.  for  the  office^  he  la^ 

how  tbe  money  was  to  be  applied  i  ,_ 

Edmnk.  Y^  Mr.  CWfrej  toM  itnitwhi* 
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I  went  Uack  to  him  from  Mr.  Cottingham  ;  I 
reaiember  to  have  asked  him  severaiqaestioos, 
and  made  him  several  proposals  relatinsp  to  the 
offioetf,  for  we  dMTered  a  great  deal  about  its 
▼alue ;  1  think  I  first  proposed  3;000/.  for  it ; 
4iut  be  disKking  that  and  some  other  offers  I 
made  him,  I  desired  to  know  how  much  it  was 
my  lord  Macclesfield  insisted  upon  ?.  To  which 
be  answered,  that  it  was  not  my  lord's  inten- 
tiOD  to  take  any  thing  for  the  admittance,  but 
that  he  bad  len  it  to  the  disposal  of  the  Mas- 
ter*, to  make  the  most  of  it  for  the  benefit  of 
the  ofiice. 

Com,  Sefj.  Whether  he  knows  how  this 
iboDey  was  disposed  of,  and  to  what  use  em- 
ployed P 

Edwardt,  I  can't  remember  the  time,  hut 
some  short  time  befoie  Mr.  Rogers  surrender- 
ed bis  office,  he  paid  me  back  this  5,000/. 
which  1,  in  a  little  time,  paid  to  the  suitors  of 
the  Court.* 

Mr.  Strange,  Whether  before  he  sorretider- 
ed  his  office,  lie  had  any  discourse  with  the 
Masters  how  Mr.  Dormer's  debts  were  se- 
cured ? 

-  Edwardt.  No  otherwise  than  upon  this 
treaty.  1  told  Mr.  Cottingham,  I  hear  there  is 
»  discourse  of  a  defieiency  in  Mr.  Dormer's  of- 
fice ;  says  be,  I  beliere  there  is,  hut  how  much 
I  caa't  lell ;  but  that  can  be  no  objection  to 
joo,  because  you  are  to  anawer  for  no  more 
than  you  receive.  Matters  are  all  settled  and 
taken  care  of,  that  what  deficiency  soever  there 
ia  shall  be  made  good. 

Seij.  FrfAt/n.  By  whom  f 

Edwards,.  Ue  did  not  say  by  whom,  or  in 
what  manner. 

,  Ser).  Prob^,  Had  you  any  discourse  with 
ftoy  other  Master  ? 

nr.  Flummer,  VLj  lords,  I  beg  leave  to 
make  on^observation.  The  counsel  says  with 
any  other  Master,  and  the  gentleman  at  the 
Imu*  says  it  was  Mr.  Cottingham  told  him  so. 

Serj.  Probyn,  This  gentleman  I  am  examin- 
ing ia  one  of  the  Masters,  therefore  it  is  not  im  • 
^proper  to  ask,  whether  be  had  any  discourse 
with  any  other  of  the  Masters  ? 

Etdwards,  I  made  the  sfime  objection  to  Mr. 
Ctodfrey,  and  he  answered  me  much  the  same. 
Mr.  Godfrey  said  he  could  not  tell  what  the 
deficiency  was,  but  whatsoever  it  was,  that 
w^old  be  all  settled  and  made  good. 

Set].  Proinfn.  As  he  had  this  discourse  with 
Mr.  Godfrey,  1  desire  he  may  be  asked,  whe- 
tber  he  hath  not  likewise  had  some  discourse 
:inth  Mr.  Rogers  how  this  deficiency  was  to  be 
made  good  ? 

Edwardt,  No ;  I  don't  remember  I  had  any 
disoQorse  with  Mr.  Rogers. 

Com.  Serj,  My  lords,  I  desire  be  may  inform 
'Voar  hnrdships,  whether  at  any  other  time  he 
Aad  any  diseourse  with  any  of  the  Masters 
jJiont  this  matter  ? 

Edwards,  M^ords,  1 6flen  talked  upon  this 
aobiect  with  the  Masters,  as  a  matter  which 
'very  mach  concerned  my  office.  This  1  men- 
ttoBid  at  the  time  I  came  in.   Thay  were  then 


alt  of  opinion  that  this  deficiency  was  to  be  made 
good.  I  don't  remember  that  any  body  told 
me  in  what  method  or  particular  way  it  was  tor 
be  made  good. 

Ccm.  Sirj,  I  desire  he  would  inform  your 
lordships,  as  near  as  he  can  remember,  whe- 
ther it  was  said  that  it  would  be  made  good,  or 
that  it  was  to  be  made  good  ? 

Edwdrdt,  1  can't  remember  the  distine 
words,  I  took  it  to  have  the  same  tendency  and 
meaning. 

Serj.  Pro^yft.  I  desire  he  may  be  asked, 
whether  he  hath  not  several  times,  and  on 
many  occasions,  heard  the  Masters  dedara, 
that  this  deficiency  was  to  be  made  good,  and 
by  the  Masters? 

Edwardt,  I  have  heard  them  several  times 
deeUire,  that  they  did  not  doubt  but  it  would  be' 
made  good  ;  but  1  never  heard  them  say  that 
it  woiutd  be  made  good  by  the  Masters.  I  have 
ofWn  heard  the  Masters  say  they  would  not 
make  it  good. 

Seij.  Pro6yn.  I  desire  he  may  be  asked, 
whether  about  tlie  time  that  the  Masters  ad- 
vanced the  500/.  a- piece,  he  did  not  hear  them 
declare  how  this  deficiency  of  Dormer  was  to 
be  made  up  ? 

Edwards,  My  lords,  when  I  came  into  the 
office,  I  think  the  very  day  that  I  was  ad- 
mitted,  Mr.  Rogers  paid  500/.;  eight  more 
paid  400/.  a- piece,  some  at  one  time,  some  at 
another ;  they  did  not  all  pay  at  the  same  time. 
That,  I  heard,  was  to  go  towards  making  u|^ 
this  deficiency  ;  but  bow  fiir  the  Bkasters  in- 
tended to  contribute  further,  I  can't  say. 

Com,  Sefj.  I  desire  he  may  inform  your  lord- 
ships, whether  he  did  not  apprehendf  that  the 
making  up  of  this  deficiency  was  a  great  con* 
cem  to  him  ? 

Edwardt,  Yes,  I  think  it  hath  been  of  a  great 
concern  to  me. 

Com,  Sefj,  I  desire  to  know  then  how  it 
contes  to  pass  that  he  enquired  no  mora 
into  it? 

Edwardt.  My  lords,  I  remember  I  was  once 
asking  some  questions  relating  to  that  account, 
audit  was  told  me,  that  the  stale  of  this  defi- 
ciency had  been  laid  before  my  Lord  Chan- 
cellor before  I  was  admitted.  Upon  that  I  did 
conclude,  that  this  contribution  of  the  Masters, 
of  500/.  a- piece,  had  been  in  concert  with  mir 
Lord  Chancellor.  I  understood  it  to  be  so ;  I 
don't  know  whether  my  lord  gave  orders  that 
it  should  he  so. 

Com,  Serj,  I  desire  he  may  be  asked  who'  it 
was  that  toid  him  so  ? 

Edwardt.  I  think  Mr.  Hiccocks  told  me  so* 

Serj.  Probyn,  My  lords,  we  have  done. 

Mr.  Robint.  1  desire  to  know  what  answer 
Mr.  Hiccocks  gave  to  the  question  he  asked  f 

Edwardt.  Only  that  my  lord  was  acquainted 
with  it,  and  had  the  state  of  Mr.  Dormer's  of- 
fice laid  before  him. 

Se^.  Pengeify.  My  lordsrif  they  have  done, 
we  only  beg  leave  to  observe,  that  they  have 
been  establishing  the  notice  of  this  whole  de<« 
fidency  of  the  Ewl,  upoa'the  fint  fwsan^  ii( 
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1b«  office,  «rea  before  Mr«  Edwanls  CAme  in ; 
•o  that  the  whole  Craosactioii  afterwenie  pro- 
ceeded upon  a  full  notice  of  the  circamatances 
and  ftateof  the  office.  The  eridence  of  the 
coDtrUmtioD  of  the  Masters,  and  of  the  earl  of 
Kacckesdeld^  towards  making  good  this  deft- 
cicnc^y  preTents»  in  a  great  measure,  our 
bringiog  any  proof  to  the  Fifteenth  Article, 
wbicti  is  now  going  to  be  opened. 

Mr.  PUimmer.  My  lords,  if  they  hare  done^ 
I  only  beg  lea?e  to  observe,  that  the  ?ery  letting 
Mr.  £dwards  pay  bis  5,000/.  to  the  defieiency 
of  the  office,  and  my  lord  Macclesfield's  not 
taking  it  lo  Us  own  use,  is  a  sufficient  proef  of 
his  Imowledge  of  the  deficiency.  And  as  to 
this  composition,  I  have  one  question  more  to 
ask.  1  think  he  says  he  mentioned  it  to  two 
er  three  Masters ;  I  desire  to  know  if  he  did  so, 
and  whether  they  approved  it  ? 

Edwards.  I  think  one  of  the  two  or  thiee 
Masters  was  AJr.  Lighthoun.  He  was  there, 
and  he  did  say,  as  I  remember,  that  he  thought 
we  might  as  well  lose  the  whole,  as  to  take  so 
small  aimrtof  such  a  debt. 

Mr.  Plummer,  I  desire  another  euestion, 
nnd  that  is«  if  he  consulted  any  of  Mr.  Wilson's 
creditors  before  he  made  this  composition  ? 

EdmanU.  No,  my  brds,  I  did  not  know  any 
of  them. 

Serj.  FengdUf,  How  much  did  he  receive  in 
the  whole  from  the  Maaters  ? 
,  Edwardi.    i  received  500/.  from  nine  of 
them. 

Seg.  Pengelly.  Did  any  of  the  Masters,  and  . 
which,  refuse  P 

Edwards.  Yes,  Mr.  Lightboun  refused. 

Seij,  Fengelfy.  For  what  reason  P 

Edwards.  That  I  can't  tell ;  he  did  not  give 
any  particular  reason. 

Com.  Serj.  My  lords,  I  beKeve  it  may  be  ne« 
cessary  to  trouble  your  lordships  with  aaking 
anothor  question:  Whether  this  discourse, in 
relation  to  this  composition,  was  before  or  a^er 
the  composition  was  made  ? 

Edwards,  I  believe  it  was  before. 

Com,  Seij.  Then  I  desire  to  know,  whether 
Mr.  Edwards,  upon  that  or  any  other  occasion, 
acquainted  tbe  noble  earl  of  it? 

Edwards.  No ;  I  don't  reasember  I  did. 
,  Sol.  Gen.  My  lorda,  1  believe  we  have  dene 
with  these  two  Articles. 

Sir  John  BMskout.  My  lords,  ike  Commons 
proceed  to  the  FiAcenth  Article  against  Tho- 
mas earl  ef  Macclesfield,  and  they  have  en- 
trusted me  to  lay  open  t»  your  lordships  the 
aulgect  matter  ef  this,  and  tlie  two  ensuing  Ar* 
tides,  and  the  natare  of  the  evidence  tbey 
thiiik  proper  to  produce  to  m«ke  good  tlie 
Charge  in  these  Articles;  by  which  it  wiH  as- 
pear  to  vevr  lordships  very  ftiHy,  that  the 
osiasea  charged  upon  the  person  at  yonr  har, 
which  have  already  been  manifested  in  so  asany 
instancea^  did  not  nreoeed  frsm  nsislake,  or 
mere  negligenes;  althou|[h  these  wonkl  hava 
been  &iMts  not  excusable  m  a  pesdka  placed  in 
anfaigk  a^italian,  bntlhH  thqr  wuin  tb» 


•fart  and  contrivance,  formed  to  carry  es  sM 
promote  a  corrupt  and  illegal  gab  and  adrtn- 
tage  to  himself. 

It  may  seem  at  first  sij^hi  very  sarpriiis|f, 
and  may  not  readily  obtam  belief  with  your 
lordships,  that  a  person  raised  by  his  m^j's 
abundant  goodness  to  stations  of  so  great  b»- 
nour  and  profit,  who  had  received  Wrp  addi- 
tions to  a  plentiful  mcome  by  successive  md 
repealed  grants  firom  the  royal  bounty,  that 
such  a  person  should  condescend  to  reoafe, 
much  more  that  he  should  use  arts  and  sinta* 
gems  to  obtain,  further  aupplies  to  his  imatisbli 
thirst  of  lucre. 

But  this  your  lordships  will  plainly  see  ts  be 
the  esse,  when  we  have  given  our  proofs  to  the 
Fifteenth,  Sixteenth,  and  Seventeenth  Artidei. 
Your  lordships  have  already  heard  that  there 
waa  a  very  great  deficiency  and  loss  of  the  eui- 
ton*  money  in  the  office  of  Mr.  Dormer,  a  lale 
Master  in  tbe  Court  of  Chancery ;  that  dtt 
Eari  at  your  bar  then  presiding  in  that  Csort 
well  knew  that  there  was  such  a  deficieocv; 
that  instead  of  applying  remedies  to  ledreae  tne 
evil,  he  made  use  of  several  inethods  to  oorer 
and  conceal  it ;  it^betng  very  obvious  for  him 
to  reflect,  that,  if  such  a  deficiency  was  pah- 
Iksly  known,  and  noteffectuelly  remedied,  oone 
woukl  ever  af^er  purchaae  a  Master  iu  Ghas- 
cery's  place,  at  least  not  at  such  exorbitant 
prices  to  which  the  purchase  bad  lately  bees 
raised. 

What  then  must  be  done?  Here  was lifce 
to  be  an  entires  top  put  to  this  branch  of  ra> 
venue  which  had  yielded  so  plentifoUy,  and 
proved  so  beneficial  to  bis  lordffhip. 

The  contrivance,  therefore,  is  to  oblige  tbe 
Masters,  wha  had  already  pud  for  their  ptaeei, 
to  pay  again  towards  making  fooA  this  defi* 
ciency,  and  by  an  artful  drawing  them  toa 
compliance  in  this  point,  to  concesi  and  costi* 
nue  the  mischief. 

Thb  is  what  the  Commons  charge  in  the 
Fifteenth  Article,  that  tbe  earl  of  Maoclce6dd, 
to  conceal  the  deficiency  in  Mr.  Dormer'^  «- 
fice,  did  order  aeveral  Masten  of  tbe  ^^^^ 
bring  in  their  aocoouta  of  the  cash,  effects,  aad 
securities  belonging  to  the  suitors  which  iters 
in  their  bands,  with  intent  to  terrify  the  llfi>^ 
thereby,  so  far,  as  to  oblige  them  to  cootrilM^ 
large  sums  to  anawer  the  demands  of  that  of- 
fice :  and  further,  to  engage  them  to  a  ^^ 
plianee  in  that  respect,  he  represented  to  theoj 
that unleas they  would  do  it,  tbe nMHievt^ 
effects  of  tbe  suitors  would  be  taken  outof  wtf 
hands:  that  by  this  mesne  he  did  mdoee lUi^ 
of  the  Masters  to  contribute  SOOL  ^'V^ 
whieh  several  of  them  dkl,  out  of  tbe  safionr 
money  in  their  hands :  and  this  beiag  done,  tbif 
were  never  obliged  to  bring  in  tbenr  ^^^^'"'^Sl 

What  answer  is  given  to  this  Cbsigpy  *"; 
Answer  huth  bsen  vend,  and  1  need  not  ffov*" 
your  lordships  with  a  recital  of  it-  ^  If: 
£arlndnits  that  he  gave  audi  orders  ti0t  t» 

Masters  skoedd  bring  in  their  aceotttii'        . 
That  several  Maaters  M  nfltafwarfVpy"^ 
notttribste  an  ii  chaqjnd  ( 
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That  they  were  not  afterwardft  oUiged  to 
briogf  in  their  acoonnts : 

But  then  in  excuse  be  alletfest  That  thit 
was  not  done  to  terrify  the  Blasters  to  make 
an^  contribntion  to  the  demands  on  Dormer's 
omce: 

That  what  they  did  contribute,  he  believes 
they  paid  freely,  and  oat  of  their  own  money: 

x hat  he  believes  he  followed  therein  a  prece- 
dent of  the  like  nature  in  the  failure  of  Dr.  Ed- 
disbory : 

That  he  continued  to  call  for  the  accounts, 
but  was  convinced  how  tedious  a  work  it  would 
be,  what  obstruction  it  would  give  to  the  busi- 
ness of  the  Court ;  so  he  laid  it  aside :  And  ob- 
serves, that  what  is  lately  done  with  respect  to 
the  accounts  of  the  Masters,  shews  the  insu[»e- 
rable  difficulties  of  such  an  undertaking. 

From  this  answer  your  k>rd8hi|)s  may  reflect, 
how  just  the  observation  is  that  the  Commons 
have  made  in  their  Replication,  when  they  say, 
the  earl  of  Macclesfield  hath  industriously 
avoided  ffiving  a  direct  and  particular  answer 
to  severu  matters  positively  and  certainly  al- 
leged against  him,  which  ii-om  the  nature  of 
tlie  facts  themselves  must  necessarily  lie  in  his 
own  knowledge. 

For  he  admits  the  fact  charged  upon  him  by 
the  Article ;  but  lo  tiiat  part  of  it  which  charges 
that  this  was  done  to  conceal  the  deficiency  in 
Dormer's  office,  he  makes  no  answer  at  alt. 

And  where  the  Article  charges,  that  in  order 
to  obtain  wMt  is  owned  to  be  done,  he  did  re- 
present to  the  Masters,  that  unless  they  weald 
oompiv,  the  money  and  effects  of  the  suitors 
should  be  taken  out  of  their  hands ;  to  this  like- 
wise be  makes  no  answer : 

My  lords,  it  may  be  difficult  for  me.  who  am 
little  conversant  in  law  proceedings,  to  lay  this 
matter  in  its  strongest  light  before  your  lord- 
riiips.    But  I  take  the  case  to  be  this. 

The  Commons  charge,  that  the  earl  of  Mac- 
clesfieU,  to  conceal  the  deficiency  in  Dormer's 
office,  ordered  the  Masters  to  bring  before  him 
their  accounts  of  the  suitors'  effects,  and  threat- 
ened that  unless  they  would  contribute  towards 
that  deficiency,  those  effects  should  be  taken 
oat  of  their  hands :  they  contribute,  the  mat- 
ter is  dropt,  and  no  accounts  are  ever  brought 
before  him. 

The  Earl  acknowledges  that  he  ordered  those 
aooonnts  to  be  brought  before  him  ;  that  upon- 
his  giving  that  order  several  Masters  contri- 
bated  500/.  a-piece,  and  that  afterwards  the 
bringing  the  accounts  was  dropt ;  that  this  was 
done  10  conceal  Dormer's  deficiency,  and  pro- 
cured by  the  menace  of  taking  the  eflRects  of 
the  suitors  outof  the  hands  of  the  Masters,  can- 
not be  denied :  what  part  of  the  Cluu^e  then  re- 
mains anadmitted  P  I  must  submit  it  to  your 
lordships,  whether,  upon  what  the  Earl  hath 
allowed  in  express, terms  by  his  Answer,  as  well 
as  what  he  hath  admitted  by  not  answering  at 
aO,  the  whole  cMme  of  this  Article  does  not 
stand  confessed,  and  the  Commons  might  de- 
naiid  judgment  against  the  Earl,  upon  this 
Arti«lo,  on  his  ownconfassiea. 


But  thin  Eari  adds  some  things  by  way  of 
exouso,  I  sopposo,  or  exteooation  of  the  offence ; 
bow  immateriallv  and  howovaiively  your  lord- 
ships will  soon  observe. 

He  denies,  that  the  ordering  the  Masters  to 
bring-  in  their  aoooonts,  was  dope  to  terrify 
them  to  make  any  contribution  towards  Dor- 
mer's deficiency,  and  yet  there  is  not  the  leasl 
appearance  of  any  other  end  or  design,  for 
which  it  could  be  done ;  nor  does  be  mention, 
or  so  much  as  pretend  to  any  other  end  which, 
with  the  least  colour  of  reason,  could  be  intended 
by  it ;  he  says,  indeed,  he  had  a  mind  to  know 
the  state  and  condition  of  the  several  offices, 
that  he  might  be  able  to  make  proper  regula- 
tions coneemin|^  them ;  butthetlua^wasdpDpl 
before  he  had  this  knowledge  given  him,  and  bo- 
fore  he  made  one  regulatioo  in  the  matter ;  and 
yet  he  solemnly  dechureo  that  this  was  bis  real 
and  whole  intention :  if  it  was  his  intention, 
how  came  he  to  alter  it  so  soon  ?  ConM  it  no! 
last  till  one  regulalion  was  made  in  a  matter 
which  wanted  it  so  mach  f 

Your  lordships  will  ih>m  hence  judge,  that 
the  crime  which  the  Commons  char^  upon  tho 
person  at  your  bar  was  not  a  sin  of  ignorance ; 
be  was  informed  oi  the  n^iscarriage  of  the  of- 
ficers of  his  Court,  he  was  conscious  that  it 
needed  regulation,  be  had  some  time  a  thought 
and  intention  to  make  sack  regohitioo  ;  but, 
alas !  it  soon  proved  abortire,  and  the  intended 
reformation,  however  necessary  for  the  honour 
of  the  Court,  as  well  as  the  safety  and  advan- 
tage of  the  subject,  was  soon  laid  aside :  a  con* 
duct  so  weak  and  so  greatly  inconsistent,  as  not 
to  be  accounted  for  in  any  person,  who  had  not 
been  capable  of  pleading  innocence  and  pardon 
to  the  same  fact. 

However  his  lordship  having  found  it  neces- 
sary to  excuse  this  proceeding  with  tho  Mas- 
ters, by  pretending  an  intention  to  make  some 
regulations  concerning  them ;  it  became  as  ne- 
cessary, in  the  next  phuse^  to  make  some 
apoloffy  for  not  proceedinff  to  sooh  regulations* 

And  for  this,  he  says,  that  it  wonld  be  a  dif- 
ficult and  tedious  work : 

That  it  would  be  an  obstnietioB  to  the  bosi- 
ness  of  the  Court : 

That  what  has  been  lately  done  shews  the  ifr* 
snperable  difficulties  of  the  undertaking. 

I  may  reasonably  foar  I  should  grow  tedioai^ 
to  your  brdships  it  1  should  attempt  to  take  no* 
tice  of  ail  the  inconsistencies,  inconsequenceo 
and  evasions  in  the  Answer  to  this  single 
Article. 

Upon  what  aoooont  was  the  person  now  at 
your  bar  advanced  to  the  highest  station  of  tho 
law  ;  entmsted  with  the  distribution  of  jostieo 
and  equity  in  his  majesty's  supreme  court  m. 
Westminster^hali,  if  it  was  not  to  secure  tho 
property  of  the  subject  to  those  to  whom  it  did 
in  conscience  belong  ?  And  upon  what  acconni 
were  the  monies  brought  into  Coort  depo«i 
sited  with  the  Mastens,  but  only  for  safe  cus- 
tody, till  it  appeared  to  whom  equity  would  do* 
termine  the  right  f 
•  But  when  it  was  once  manifost  that  those, 
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ivho  were  employed  io  this  truet,  bad  tbame- 
f ally  broken  it,  aod  hy  ootorioua  mismaoagement 
were  likely  to  bring  ruin  to  all  the  suitors  of  the 
Court,  was  it  fit  lo  cherish  and  cover  up  the 
e?ii,  because  it  was  a  difficult  and  tedious  work 
lo  redress  it  ?  Was  it  likelv  to  be  less  dif- 
ficult by  the  delay,  or  rather  did  not  every  day 
propagate  and  increase  the  mischief,  and  make 
It  lese  capable  of  remed  v  ?  Or  could  any  thing 
be  more  pro|)er  for  the  businev  of  the  Court  f 

Your  lordships  have  too  much  sagacity  not  to 
discern  the  weakness  of  such  an  excuse,  nor 
will  you  easily  be  persuaded  to  believe,,  that  the 
earl  of  Macclesfield  was  only  going  on  in  a  path 
bis'predeceasors  trod  l>efore  him,  or  that  be  is  to 
be  sheltered^  because  what  hath  been  since  done 
bath  met  with  difficulties  in  the  undertaking. 

It  is  known  how,  upon  the  first  failure,  in  the 
tin;ie  of  his  preilecessors,  an  effectual  remedy 
was  immediately  applied  :  and  that  those  who 
have  since  attempted  to  give  an  helping  hand, 
iiave  prevented  any  new  eruption  of  the  evil 
complained  of;  and  if  the  undertaking  was  at- 
tended with  difficulties,  their  care  and  codo- 
mendable  zeal  for  the  public  service  have  al- 
ready been  able  to  surmount  them  in  some  mea- 
sure ;  althoitf  b  the  gross  encouragement  given 
by  the  earl  ofMaodMfield  had  laid  such  a  strong 
foundation  for  those  dignities,  as  if  he  had  de- 
signed really  lo  make  them  insuperable,  that 
they  might  serve  for  such  a  sort  of  excuse  as 
be  now  endeavours  to  draw  from  them. 

But  the  Earl  alleges  further,  that  he  believes 
the  Masters,  who  contributed  towanb  Dormer's 
deticieucy,  did  it  freely  and  out  of  their  own 
money  ;  and  that  in  bringing  them  to  contri- 
bute, be  followed  the  precedent  in  Dr.  Eddis- 
bory's  case. 

r  need  not  trouble  your  lordships  long  upon 
this  branch  of  the  Article,  since  no  one  besides 
bis  lordship  can  well  believe  the  Masters  con- 
tributed freely ;  and  the  proof  we  shall  lay 
before  your  lordship^  upon  this  head  will  give 
full  satisiaction,  that  none  of  them  did  it  frAly, 
por  all  of  them  out  of  their  own  money ;  nor 
is  it  the  crime  the  Commons  charge,  that  the 
Masters  were  prevailed  on  to  contribute  to- 
wards the  deficiency  ;  but  that  the  Earl,  whose 
bigh  station  made  it  bis  duty,  when  he  was  in- 
formed of  the  deficiency,  to  take  care  to  redress 
k,  did  not,  as  in  the  case  of  Dr.  Eddisbury, 
provide  that  the  whole  money  belonging  to  the 
suitors  should  be  effectually  answers ;  bat  in- 
stead of  following  that  preoeflent  in  the  just  and 
honest  use  of  it,  ne  turned  it  to  answer  hu  own 
oorrupt  purposes,  and  to  conceal  from  public 
notice,  that  loss  to  the  suitors  which  it  was  bis 
duty  to  have  wholly  prevented. 

The  next  Article  we  proceed  to  is  the  Six- 
teeoth,  which  charges,  that  one  Elizabeth 
Chitty  having  obtained  an  order  of  the  17tb  of 
March,  in  the  tenth  year  of  his  present  ma- 
jesty, whereby  Mr.  Edwards,  who  succeeded 
in  Mr.  Dormer's  office,  was  ordered  to  pay 
1,000/.  part  of  a  very  large  sum  due  to  ber, 
which  bad  been  paid  into  Dormer's  bands ; 
Mr.  BdwardaconpUioedof  tbis  at  an  ba^bip 


to  htm,  who  had  never  received  the  money ; 
upon  this  the  Earl  would  have  .^persuaded  tbe 
rest  of  tbe  Mastera  to  pay  the  money  to  prevent 
a  parliamentary  enquiry,  and  they  refiitiag,  hs 
paid  it  himself  to  one  Mr.  Lockmaa  for  tbe 
use  of  the  said  Mrs.  Chitty  ;  with  intimatioos 
however,  that  she  must  not  expect  any  more  of 
the  10,000/.  which  had  been  paul  on  her  lo- 
count  into  Dormer's  hands. 

Your  lordships  will  be  surprized  at  tbe  de- 
tection here  made,  both  of  the  guilt  and  tbe 
boldness  of  tbe  offender;  that  tbe  person,  wlio 
is  so  sensible  of  his  crime,  as  to  tell  the  Masters 
'  this  matter  would  affect  both  himself  and  them, 
who  discerns  the  monstroua  oonsequeoces  of 
the  mischief  before  him,  who  foresees  tbe  pu- 
nishment of  that  crime  by  a  parliamentary  en- 
quiry ;  that  this  person,  instead  of  applying 
remedies  to  the  evil,  should  use  little  artificei 
only  to  conceal  it. 

What  Answer  gives  the  Earl  to  this  Cbaroe? 
He  admits  the  order  made,  and  that  Mr.  Ed- 
wards refused  to  pay  the  1,000/.  that  he  hiouelf 
paid  the  money,  and  told  Lockman  that  was  all 
they  most  expect  from  him  ;  but  he  does  not 
beheve  he  had  any  discourse  with  the  Masters 
to  persuade  them  to  pay  the  1,000/.  to  Lock- 
man. 

Your  lordships  must  be  convinced  of  th6 
guilt,  when  the  offender  hiaaself  hath  not  tbe 
assurance  to  deny  it ;  he  cannot  deny  but  tbst 
he  knew  and  represented  tbe  consequences  that 
would  ensue  what  was  done ;  that  it  would  pro- 
duce a  parliamentary  enquiry ;  that  it  would 
affect  hioiselfas  well  as  the  Masters,  and  tbttit 
would  hazard  the  forfeiture  of  their  offioo. 
Your  lordships  have  now  an  opportnoity  to 
vindicate  the  honour  of  parliaments,  and  to 
leave  this  instruction  to  posterity ;  that  tboie 
who  foresee  tbeir  unwarrantable  actions  will 
give  occadon  for  a  parliamentary  enquiry, 
shall  not  be  able,  by  any  contrivances,  by  toy 
means  whatever,  to  evade  the  justice  of  it. 

As  to  the  last  part  of  this  Article,  wbich 
chaiiges,  that  on  a  motion  in  a  cause,  Harper 
against  Case  and  others,  relating  to  260/.  wbicb 
having  been  paid  into  Dormer's  bands  wss  in 
danger  of  being  lost,  the  Earl  falsely  tnd 
deceitfully  declared  he  had  heard  there  wast 
deficiency  in  Dormer's  office,  but  knew  no- 
thing of  It  only  as  public  news :  the  Commoos 
will  give  sufficient  evidence  to  your  lordship* 
of  the  truth  of  this  Charge. 

The  Earl  indeed  gives  a  large  account  of 
this  cause  and  the  ordera  made  in  it,  aud  then 
concludes,  he  believes  he  expressed  bimsdf  to 
this  effect,  that  he  had  indeed  beard  of  Doroier'f 
deficiency,  but  that  it  had  never  come  judicitlly 
before  him  upon  complaint  of  any  of  the  suitors 
of  tbe  Court :  that  several  circumsunces  taken 
notice  of  at  large  had  concurred  therett» ;  and 
adds,  tliat  he  said  he  did  not  know  bow  all 
these  things  would  come  out,  and  expressed 
himself  to  that  effect  and  no  other ;  and  upon  all 
this  circumlocution  in  the  Answer,  without  any 
denial  of  the  words  as  they  stand  obarged«^ 
bare  reason  to  believe  your  lordships  would  w 
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▼ery  well  satisfied,  without  farther  proof,  that 
the  words  mentioDed  in  the  Article  were  an- 
douhtedly  used  hy  the  earl  of  Macclesfield. 

It  is  further  obserred  by  the  Earl,  that  thta 
happened  after  such  time  as  the  Masters'  ac- 
counts had  been  laid  bef<vre  the  lords  of  the 
council,  and  had  been  under  the  examination  of 
the  judges  and  others  to  whom  they  had  been 
referred  by  his  maiesty ;  and  there  may  be 
■ome  reason  to  doubt  whether  the  knowledge 
of  a  deficiency  had  been  so  soon  declared  by 
liis  lordship,  if  the  examination  under  which 
bis  majesty's  abundant  goodness  and  care 
for  Ifis  people  had  put  those  accounts,  had  not 
already  laia  open,  and  made  a  public  discovery 
of  it 

The  17th  Article  charges.  That  though  the 
earl  of  Macclesfield  knew  of  the  great  de  • 
Hciency  in  Dormer's  office,  yet  to  conceal  it, 
io  ord^  to  carry  on  his  corrbpt  and  unjust  de> 
signs,  he  made  orders  upon  Mr.  Edwards  for 
the  payment  of  several  sums,  which  were  paid 
without  regard  to  the  proportion  the  rest  of  the 
suitors  were  justly  entitled  to  out  of  Dormer's 
effects,  and  consequently  to  their  great  loss 
and  prejudice :  to  this  the  Earl  answers  with 
his  usual  candour,  that  he  never  endeavoured 
to  conceal  the  deficiency  ;  but  as  he  was  under 
a  full  persuasion  it  would  in  due  time  be  made 

food,  that  he  did  not  think  it  incumbent  on 
im,  eX'officio^  to  make  a  declaration  of  an  ave- 
rage ;  that  he  doth  not  know  any  order  was 
made'  by  him  for  Mr.  Edwards  to  pay  money 
lodged  with  Mr.  Dormer ;  but  believes  several 
orders  were  made  by  the  Court  for  that  pur* 
pose. 

Your  lordships,  upon  the  bare  reciting  the 
words  of  the  Ai^swer,  will  perceive  the  art  and 
fallacy  of  the  answerer ;  he  doth  not  know  any 
order  was  made  by  him,  but  believes  several 
were  made  by  the  Uourt ;  as  if  he  could  hope 
to  make  your  lordships  believe,  he  was  a 
stranger  to,  and  unconcerned  in  the  orders 
made  by  the  Court  Of  which  he  was  the  only 
judge. 

He  admits  he  did  endeavour  to  conceal  (he 
deficiency,  but  was  persuaded  it  would  be  made 
ffood  in  doe  time,  without  acouaiuting  your 
lordsbips  with  any  grounds  for  that  persuasion, 
or  even  mentioning  when  he  thought  that  due 
time  would  come. 

He  intimates  it  was  incumbent  to  make  a 
declaration  *of  an  average,  but  thought  it  not 
incambent  upon  him  to  make  it  ex-officio :  he 
could  not  deny  it  to  be  the  most  equal  rule, 
that  if  a  loss  was  not  inevitable,  an  average 
ought  to  be  made ;  that  the  loss  might  be 
borne  equally  and  in  proportion  among  all : 
he  could  not  deny  the  making  orders  to  pay 
#ome  was  inconsistent  with,  and  destructive  to 
4hf8  equality  ;  and  he  could  not  however  think 
it  incumbent  on  him  to  do  this  ex-officio  :  and 
yet  it  belonged  to  nobody's  office  but  his  own 
to  effect  it 

Thus  your  lordships  may  observe  how,  to 
every  Article,  the  Answer  either  admits  the 
Charge,  or  uses  loose,  general,  or  ibr^gn  dr- 
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cumlocntions  to  evade  it,  when  the  evidence  of 
the  fact  will  not  allow^  him  to  deny  it ;  yet  he 
would  be  thought  ic!*'8ay  something  at  feast  ia 
excuse:  but  his  knowledge  of  your  lordships* 
superior  understanding,  ought  to  have  deterred 
him^  from  all  expectatioos  of  imposing  upon 
your  lordships  by  any  little  shifts  and  artificest. 
of  this  kind ;  nor  should  he  hope  to  aass  here 
the  Auswer  as  sufficient,  which  must  nave  beea 
reported  contrarv,  if  1  am  rightly  informed 
of  the  practice,  oy  any  of  the  Masters  of  his 
Court 

But  I  shall  not  longer  detail!  your  lordships 
with  observations  in  matters  in  themselves  so 
evident ;  what  is  admitted  to  every  one  of  these 
three  Articles  is  sufficient  to  justify  the  Charge 
of  the  Commons,  and  whaterer  remains  but 
imperfectlv  admitted,  we  doubt  not,  by  wit- 
nesses and  other  proofs,  to  make  out  to  your 
lordship's  entire  satisfaction. 

My  lords,  it  is  a  province  enjoined  me  like- 
wise, to  maintain  the  Charge  exhibited  by  the 
Commons  of  Great  Britain,  in  the  FiAeentb, 
Sixteenth,  and  Seventeenth  Articles  of  their 
impeachment  against  Thomas  earl  of  Mac- 
clesfield. And  It  is  with  the  greater  chearfnl- 
ness  I  undertake  that  province^  since  I  come 
to  demand  that  justice,  which  your  lordships 
are  always  disposed  to  administer,  to  every 
subject  of  Great  Britain  ;  and  therefore  I  can- 
not but  be  fully  assured  of  your  just  inclina- 
tions, to  do  equal  right  where  it  is  demanded 
by  the  House  of  Commons,  the  representative 
body  of  the  whole  united  kingdom. 

It  is  very  strange,  that  the  Earl  now  under 
prosecution,  who  hath  been  so  many  years 
within  the  walls  of  this  House ;  who  hath  so 
long  been  witness  of  your  Iord9bips'  great  in- 
tegrity and  wisdom,  should  not  thereby  be  de- 
terred from  attempting  what  might  subject  him 
to  your  censure.  But  it  is  still  more  unac- 
countable, that  a  person,  who  hath  had  so  long 
experience  of  that  judgment  and  sagacity, 
whereby  you  skilfully  distinguish  between 
right  and  wrong,  should  hope,  by  the  artifice 
of  words,  and  loose,  general,  evasive  expres- 
sions ;  that  he  should  ever  hope,  1  say,  my 
lords,  by  such  fig-leaves  as  these,  to  hide  him- 
self from  the  eyes  of  your  lordships'  impartial 
justice. 

The  worthy  gentleman,  whd  hath  preceded 
me  upon  this  head,  hath  so  fully  opened  the  se- 
veral Articles  now  under  consideration,  and 
hath  so  clearly  detected  the  sophistry  and  in- 
sufficiency of  the  answers  that  are  given  to 
them,  that  1  shall  not  need  to  be  long  upon 
that  bead ;  it  would  indeed  be  difficult  to  add 
any  thing  new  to  what  hath  already  been  ob- 
served^ did  not  the  innumerable  fallacies  and 
inconsistencies  with  which  his  Anftwer  aboundsi 
continually  supply  fresh  materials  for  obser- 
vation. 

But  I  fihall  content  roysdf  only  to  take  no- 
tice upon  the  answer  to  the  Fifteenth  Article, 
that  the  Earl  stands  in  a  manner  convicted  by 
his  own  confession :  He  admits  the  fact,  but 
would  avoid  the  consequence,  by  saying,  ihalt 

SO 
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he  really  intended  to  make  the  Masters  brinfl'  in 
their  aooounts,  although  he  did  not  do  it :  If  it 
was  intended,  why  was  it  Mit  done  P  It  was  a 
difficult  and  a  tedions  work. 

I  am  surprised,  my ^  lords,  to  find  that  any 
nerson  should  expect  to  satisfy  your  lordships, 
By  so  weak  and  frivolous  an  excuse. 

A  person  who  presides  in  the  hijOfhest  conrt 
ib  Westminster-hail,  is  informed  of  some  un- 
warrantable practices  of  the  officers  to  whom 
the  money  of  the  suitors  is  entrusted,  which, 
for  want  of  due  care,  hath  already  proved  very 
p^Vnicions,  and  must  in  time  prove  destructive 
to  the  property  Of  all  the  suitors  of  that  Court, 
unless  some  speedy  check  be  put  to  this  grow- 
ings evil ;  is  convinced  the  matter  needs  regu- 
lation ;  but  he  lets  it  go  on,  because  it  would  be 
a  difficult  an<l  tedious  work  to  redress  it. 

In  moral  evil,  my  lords,  the  contin nation  of 
the  practice  of  an  ill  habit,  because  it  is  diffi- 
cult to  break  it,  is  so  far  from  extenuating,  that 
it  is  justly  esteemed  to  aggravate  the  fault ; 
jind  I  don't  doubt  but  that  your  lordships  will 
have  the  same  sentiments  in  this  case ;  for 
since  it  was  necessary  to  apply  a  remedy,  the 
sooner  it  was  done  the  better,  and  the  diffi- 
culty of  the  work  should  have*  been  a  spur, 
.  rather  than  a  check  to  a  vigorous  endeavour 
lor  redressing  it. 

In  bis  Answer  to  the  Sixteenth  Article,  your 
lordships  will  observe  the  same  prevarication 
spread  through  the  whole :  The  widow  Chitty 
having  a  considerable  sum  of  money,  to  which 
she  was  entitled,  brought  into  Court,  and  de- 
posited in  Mr.  Dormer's  hands  for  the  sate  cus* 
tody  of  it  only,  petitions  for  1,000/.  part  of  her 
own  money ;  such  a  petition  could  not  be  de- 
hied  entirely,  without  bringing  on  a  speedy  en- 
qoirji;  of  the  causes  and'  occasions  of  the  em- 
bezzlement which  had  happened  in  that  office ; 
and  the  discovery  must  have  brought  on  a  ne- 
cessity df  remedying  the  evil  that  would  there- 
by hare  been  made  so  public,  and  so  notorious. 

An  order  therefore  is  granted,  that  the 
1,000/.  should  be  paid  ;  but  then  the  difficulty 
is  renewed,  how  to  make  that  payment  without 
(Nscorering  to  the  public  the  mismanagement, 
which  must  have  put  a  stop  to  the  sale  of  the 
'  Masters*  places,  which  were  disposed  of  at 
exorbitant  prices,  and  brought  in  an  immense, 
Chough  illegal  gain.  Mr.  Edwards  would  not 
f  ay  It ;  he  bad  no  money  of  Mr.  Dormer's  in 
Lis  hands  ;  the  next  application  was  made  to 
(he  Masters  of  the  Court,  to  see  if  they  could 
be  prevailed  on  once  more  to  raise  a  sum  by 
contribution  amongst  them ;  to  this  end  they 
were  told,  that  if  they  did  not  comply.  Dor- 
mer's defieiency  would  be  discovered ;  and  that 
might  occasion  a  parliamentary  enquiry,  the 
consequence  of  which  might  fale,  the  forfeiture 
of  their  offices,  bought  contrary  to  the  statute 
4(f  Edward  the  6tli,  that  this  might  afieet  him- 
self a  little,  but  them  much  more ;  all  this, 
my  lords,  is  charged  in  this  Article,  and  not 
denied  by  the  Earl,  but  in  such  a  lamentable^ 
evaalre  manner,  as  betrays  more  guilt  than  an 
#peu  aiuiingeiiaoai  coa&sslou. 


It  passes  my  observation,  in  that  little  Tiew 
I  have  been  able  to  make  of  past  times,  tbat 
any  judge  of  a  conrt  in  Westminster-hall, 
should  own  the  knowledge  of  so  great  a  crime 
ki  the  officers  of  his  Court,  as  that  they  came 
into  their  places  contrary  to  law,  without  aojp 
censure,  or  blame  tor  it. 

But  that  a  person  raised  by  tlie  nnmenU 
bounty  of  his  majesty,  to  preside  in  the 
highest  court  there,  to  conduct  the  adminis- 
tration of  justice  agreeilble  to  the  rules  of  equity 
and  good  conscience,  as  his  majesty's  vice- 
gerent in  that  great  station ;  that  such  a  per- 
son should  not  only  be  conscious  of  the  ille^ 
lity  of  the  Masters  obtaining  their  places,  aad 
a  party  to  such  illegality,  hut  should  hare 
the  assurance  to  make  use  of  that  as  an  ar- 
gument to  extort  money  from  them,  in  order  to 
prevent  the  discovery,  and  the  punishmeot 
consequent  thereto,  will,  I  persuade  myself 
stir  up  in  your  lordships  the  greatest  indigoa* 
tion. 

It  seems  he  apprehended  the  terror  of  a  pro- 
secution by  pariian^ent  might  have  some  mxi 
upon  them,  and  engage  them  to  comply  widi 
his  demands,  although  it  had  not  the  least  ef- 
fect upon  himself.  It  was  a  proper  expedieot 
to  bring  them  into  a  contribution  of  1,0(X^ 
but  it  was  not  sufficient  to  deter  him  from  those 
practices,  which  justly  merited  such  a  proso' 
cution. 

Our  ancestors  thought  it  became  them  to 
keep  i^  awe  the  greatest  subjects  in  the  realm, 
and  none  were  too  bi^  to  be  called  to  accooot 
for  the  wrongs  and  injuries  they  did  the  publie; 
the  Case  of  Michael  de  la  Pole  *  in  Rjchard 
the  2nd's  time,  and  cardipal  Woolseyf  in  HeoiT 
the  Sth's,  with  many  others,  some  of  wbica 
have  been  already  mentioned  to  yourlordshipe^ 
are  flagrant  instances  of  it.  And  we  hare  now 
a  just  opportunity  of  shewing,  that  we  hare  the 
same  reArd  for  the  honour  of  parliaments,  and 
the  good  of  the  people ;  that  no  one  ouglit  to 
presume  to  transgress  the  laws,  be  his  statioo* 
or  his  power,  never  so  higl4y  adranced,  W^ 
prospect  of  impunity ;  since  a  British  parlia- 
ment can  reach  the  most  lofty,  and  punish  the 
most  insolent,  corrupt  offender:  so  that  be, 
who  is  not  restrained  within  the  limits  aod 
boundaries  of  the  law  out  of  ttwe  and  reverewSe 
to  it,  must  expect  to  fall  a  sacrifice  to  the 
power  of  their  justice. 

Your  lordships  have  here  an  instance  of  ff0 
placed  at  the  h6ad  of  the  law,  who  is  coosdoiis 
that  his  actions  are  contrary  to  it ;  who  ottke^ 
no  scruple  of  avowing  this,  where  it  may  sore 
his  interest,  defies  a  parliamentary  eoqoiryt 
and  goes  on  in  practices  whieh  be  knows,  w 
professes  to  be  illegal.  Your  lordships  will  ob- 
serve how  he  ^ueavours  to  shelter  bimsen 
from  danger,  and  by  an  iofam<VttS  degree  oi 
dissimulation;  what  he  openly  avows,  to  raise 
a  contribution  from  the  Masters  of  the  €f«t» 
he  more  puUi^y  (denies,  with  design  to  carry 

*  See  his  Case,  vol.  1,  p.  89. 
1 19ee  \MS)P»f  foi*  1;  P*^^* 
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A  plannble  appeaniDce  in  Uiit  affair  to  the 
people^ 
The  deficiency  of  Dormer  at  last  became  a 

£ab)ic  clamoar ;  it  was  not  Mrs.  Cbitty  ooly, 
at  many  others  wanted  their  money  deposited 
and  entrusted  in  the  hands  of  the  Court,  and  by 
tbe  CkMUt  entrusted  to  the  cosludy  of  the  Mas- 
ten  ;  and  the  suitots  then  made  open  complaint 
men  this  subject.  In  the  cause  therefore  of 
Harper  and  Case,  a  motion  being  m«de,  that 
S60/.  lodged  in  Dormer's  hands  mi^ht  be  paia 
befoie  the  execution  of  the  conveyimce  directed- 
b^  the  Court ;  he  who  had  been  so  lona  io- 
rnned  of  the  shameful  embe;«ilensent  of  the 
oiooey  of  the  snitors  in  Dormer's  office^  who 
Iwd  invented  so  many  ai'tfiri  oontrivance*  to 
90oceal  the  knowledge  of  it  f«oin  the  public,  in 
grdor  to  serve  bis  own  private,  umusl,  eonwpl 
desgne,  the  matter  being  now  declared  m  open 
conri,  he  could  no  lonirer  deny  the  knowledge 
ef  what  he  was  so  plainly  iafbrmed  of;  that 
t^eiefiife  all  bye-etandere  might  imagine  hia 
care  and  concern  for  the  puUio  good  wi^  so 
astraordiniMry)  that  he  eoola  not  Iwve  forbem 
to  have  remedied  the  miachief  if  he  had  been 
before  apprised  of  it ;  he  then  publicly  and 
iaiaely  «leekured  that  be  had  heard  there  was  a 
4eieien(^  in  Dormer's  office,  hut  that  be  knew 
nothing  of  it  but  as  pubbo  news.  In  the  Barl's 
4mwef,  my  lords*  he  explains  this  expression, 
by  saying,  that  it  never  came  judicially  before 
him  i«pott  the  complaint  of  any  of  the  suiters 
ef  the  Court:  tliis  1  am  persuaded  your  lord- 
ships will  think  a  very  poor  excuse,  that  he 
who  was  the  protector  of  all  the  fortunes  of  the 
fiithorless  and  lunatios,  should  not,  upon  the 
fint  intimation,  or  even  siispioion  that  tkiey 
weie  like.te  be  kMera,  cause  a  strict  examiner* 
tiea  to  be  made  into  it. 

It  can  scarce  be  believed  a  person  who  has 
an  great  a  capacity  to  judge  in  what  manner 
ke  oogbl  to  aet,  should  ever  desoend  to  so  low 
a  degree,  so  unworthy  the  stetion  in  Which  he 
was  placed,  so  unworthy  the  dignity  and  ho* 
near  to  which  he  had  been  advanced,  ai  to 
deny  the  knowledge  (otherwise  than  as  news 
and  accidental  discourse)  of  what  be  had  been 
eo  frequently  informed  ef»  and  what  he  had 
taken  pains  se  long,  and  so  deliberately  to 
ennceal; 

I  need  not  use  any  words  to  represent  to 
your  lordships  the  inmgnity  of  such  prevari- 
cation, who  will,  upon  the  first  intimation,  be 
sensible  ef  efery  thing  that  may  seem  in  the 
least  degree  to  depart  from  the  rules  of  honour : 
it  is  indeed  almost  inconceiivahle,  that  a  person 
advaaeed  to  be  a  part  of  your  noble,  body, 
abonld  so  &r  forget  himseU*  and  you;  it  is 
what,  if  he  ceidd  have  exiptesilv  dewed  by  his 
Answer,  we  must  have  despaised  to^  have  gained 
credit  in,  though  we  could  have  pvoTed  it  by 
iaferier  witnesses;  but  his  Answer  will  suffi- 
cieotlF  convince  your  brdships  of  the  truth  of 
tke  allegation;  for  he  who  could  not  direeUy 
deny  a  charge  of  so  grossa  erim«»  must  by  hjs 
awn  silence,  in  a  matter  of  so  heavy  a  nature^ 
fee  c^ttohidfd  to  begniltgi!  ef  it* 


■ 


I  baire  already  detained  your  lordships  so 
long  upon  this.  Sixteenth  Article^  that  I  shall 
not  taj^e  the  liberty  of  trying  your  patience  hy 
making  any  observations  upon  the  Seventeenth, 
but  shall  leave  it  to  the  gentleman  that  is  ap- 
pointed to  assist  in  it. 

It  contains  only  repeated  instances  of  a  cor- 
rupt endeavour,  still  to.  conceal  the  knowledge 
of  that  deficiency  from  the  public,  which  it  wa^ 
his  duty  to  have  prevented  ;  or  at  least  to  have 
supplied,  and  rather  to  have  made  it  good,  tl^u4 
have  concealed  it.  What  ground  or  reason 
could  there  possibly  be,  why  a  mischief  of  tbi| 
kind,  if  it  did  happen  by  accident,  should  witli 
so  much  industry  be  covered  and  continued*' 
when  that  concealmeot  could  answer  no  good 
or  honest  purpose,  but  must  by  the  delay  in- 
crease and  grew  noore  desperate,  and  tend  to 
bring  destruction  and  ruin  on  the  suiuys  of  Uus 
Court? 

But  as  your  lordships,  by  the  proofs  upon 
the  former  Articles,  had  an  opportunity  to  take 
notice  what  large  sums  of  luoney  had  been 
ptud  for  the  purchase  or  exchange  of  the  pieces 
orthe  Masters  of  the  Court  of  Chancery ;  it  i# 
natural  to  conclude  from  thence,  that  the  Mas- 
ters were  necessarily  to  be  indulged  in  inaking 
use  of  the  suitors'  money  in  their  hands,  in  or-i 
der  to  make  up  the  vast  sums  they  had  given 
for  their  offices ;  aad  if  there  had  Ij^een  q^is- 
carriages  in  attempts  of  that  kind,  (which  /ii| 
bold  adventurers  for  such  ends  could  haidly  he 
avoided)  the  discovery  of  such  a  mischief  would 
have  ijaade  it  absolutely  necessary  to  Lave  re- 
moved the  money  from  those  who  haa.proved 
such  unfaithful  stewards,  ox  at  least  ik  have 
obliged  them  to  have  given  proper  seciH'iti^p 
to  indenmify  those^  whose  fortunes  wi^re  <w- 
trusted  to  their  care^  from  any  loss  whicb  mig|il 
happen  by  their  mismanagement ; ,  the  conf^ 
quence  ofwhich  caution  must  unavoidably  havf 
drawn  on  a  retrenchment  of  the  exorbitaf4 
prices  which  of  late  have  been  givei\  for  tboi{^ 
plages. 

But  I  need  not  give  your  .lerdships  an^  fur- 
ther trouble,  by  enlargii^  oioije  upo^  tlus  tov 
Eic,  who  ought  rather  to  ma|Le  apology  for 
aviug  been  already  so  lo^g  upon  it ;  tho^  gen- 
tleman who  wenit  l>efore  me,  and  ke  tby^  wiU 
follow  me  upon  thi#  head,  will  be  su^cient  to 
give  your  (ordships  more  ample  jiatislactioui 
and  the  certainty  of  t^e  facts  (wlycb  the  Earl 
hioiself  seldom  hath  the  a^uraoce  to  deny, 
hut  only  attempt  by  falae  colours  to  evoid  th^ 
inferences  from  tbemj  will,  wherever  there  is 
need  or  occasion,  be  supported,  and  made  good 
by  full  evidence. 

Mr.  TJumip$(m.  My  lords,  I  am  oamtoftudsd 
by  the  Commons  to  assist  in  «neiQ|ainie8[  the 
Fifteenth,  Sixteentbt  aed  Seventeepth  Aruelcp 
of  tbeif  Impeachment.  The  g^enU^niea  whp 
have  gone  before  me,  have  ac^jaitted  me  firomi 

S'viqg  your  lordships  any  trouble  upon  two  qf 
ese  Articles ;  and  I  coun^  it  my  fi^td  fortpne 
that  the  third  is  fallen  tp  my  lot,  since  the  evi- 
dence  to  pi^ve  tbe  charge  contained  io  itj  vkf^ 


971]' 


1&  GEORGE  I. 


Triftl  of  the  Earl  qfMacdqfidd, 


[m 


letter  was  read.  1  thipk  lie  bad  8pob«D  what 
lie  bad  principal)  j  ta  aay.  befure  he  came  id  ;. 
but  1  think  he  said,  the  qonsequence  might  be 
fatal  to  the  Masters,,  ii'  we  did  not  take  care  of 
this  deficiency.     . 

Seij^  Brolnfn.  W&  would  not  presume  to  in- 
terrupt the  learped  Afanagera^  Dut  I  think  the 
particular  time  when  this.waa  done,.apd'tih^ 
particular  sums  that  were  paid  bjr  each  AJsster 
should  be  stated.  I  rememb^  Mr.  Ediwards 
yna  pleased  to  say,  the  first  500/.  that  wascon^ 
tributed  was  paid  ap6h  the  day  he  was  ^em 
in,  which  1  think  was  in  May,  17S1.  We 
desire  there^e^tbai  be  wopld  [please  to  express 
the  day  when  ereny  other  sum  was  paid  in. 

Sol,  Gen*  We  only  desire  this  gentleman  to 
■peak  to  bisowu  payment, 

CowBDay.  The  receipt  is  dated  August !!« 
^731.  Then.  Mr.  E^vvavds  stopt  so  w^ch 
inoney.  . 

.  Serj.  Fmgtlhk>  W^  dcsirq  be  may  be  asked 
bow  he  paid  that  money,  whether  ▼olontanly, 
or  free]  V,  or  upon  what  ground  P 

Com.  Serj,  I  beg  pardon,  but  I  must  beg 
lie&ve  that  the  witness  may  declare  at  what 
time  tliis  transaction  was.  f 

Conxoay,  It  was  the  day  the  receipt  bears 
(late,  the  transaction  happened,  August  11, 

'  Sol  Gen.  We  desire  ha  may  be  asked,  what 
induced  him  to  pay  in  this  sum  ? 

Canmay^  It  was  stopt  as  a  coatributiDa  to- 
wards making  up  Mi;,  Dormer's  defidepey. 

Sei>  JPri%«^  My  lovds,.  we  diisire  tba(  this 
witness  may  be  askec^  Whether  there  was 
any  preceduig  promise^  or  agceement  toi  pay 
this  mooey  ? 

CaagBosh   My  i»ceiptDMntioi>Baprsttise. 

I^r^.  Prohvn.  Ttw»i  I  desice  to  uiow  how 
long  before  this  promise  was  made  ? 

Conmay,  $oon  after  the  defiieency  was 
•poken  of  in  Mr.  Dormer's  office,  in  February, 
17dO|  abmrt  three  weeks  after  1  was  admitted. 

'  Mr.  Edwards  called.  ' 

Seij.  Pengelly,  My  lords,  we  only  call  Mr. 
Edwrns  to  ascertain  the  time  when  he  reoeir- 
•d  the  money  of  Mr.  Gonway  for  his  contribii- 

tiOD. 

Edwards.  My  lords,  according  as  I  haye 
taken  it  out  of  my  book,  ii  was  the  11th  of 
August,  17S1. 

&rj.  P«flfe%.  Now,  my  torda,  we  shall 
■hew  the  maoaer  how  this  payment  was  made. 

Then  Mc.  Lighiboun  was  called,  ami  ap- 
peared, 

Mr.  Plummet,  I  desue  Mr.  ligbtboui  maj 
be  asked,  if  be  was  ever  pMifsed  to  pay  500L 
by  whom,  and  ftw  what? 

Ughtboun.  Not  long  after  Mr.  Dormee's 
failure,  Mr.  Cottingham"^— » 

Com,  Serf,  My  lords,  1  hope  Mr.  lightboon 
ahall  mention  the  time  as  he  goes  akmg. 

Idghtffimn,  Not  long  after  the  failure  of  JUr. 
Dormer,  I  nset  Mr.  Cottingfaam  by  accident  at 
my  Loid  GJumoeUor'a  room  at  Wcstminater, 


and  ha  asked  me,  whether  there  had  beeamn- 
lioned  to  me  a  proposal  of  paying />r  advancing 
^QOL  a  piece  towards  noaking  op  the  deficieaqr 
of  Mr.  Dormer's  office,  for  carrying  oa  the  bo> 
sinesS' there P    1  said  1  had  heard  it;  he saidil 
was  nroposed  that  it  should,  be  immediatdy 
raiseu,  thatf  the  business  of  the  office  might  lie 
carried  on,,  till  Mr.  Dormer's  eflects  cauU  bs 
disposed  of  and  sold ;  and  some  intimalioa  ms 
giren,  that  possibly  we  mi«;ht  hare  oox  mooey. 
again  as  Dormer's  effiicts  came  in.    I  banre 
heard  such  a  thing  talked  of,  saj^s  1,  bat  I  wift 
nerer  come  ioM)  i( ;  I  thought  it  attended  widi 
dangerous  cireumstances,,  and  a  dapigereue^ 
cedeoil,  and  th«refi)Ee  I  wasre8ol?edl  voold 
not  cootp-ihute. 

Mfr  Piumnfir^  Can  yeu  ra^llect  irhat  pasnd 
after^rards? 

JUgi^bomnf, .  Il^.said  all  the.  rest  wonU.  1 
said  I  would  not;  and  1  comtimisd  the  mm 
resoluUpn-  whaa  I  talked- 'ijrith,  the  Masipn 
about  it.  -     M 

Mr.  Plunmur.  I  d^ira  be  may  be  aske^ii 
ro}f  lord  Macdesdekl  erer  pceasad  him  to  fiy 
this  money,  and  when  ? 

Lightboun,  liwasoftea^nentienedtoBabj 
the  Masters  why  i  didnotoeatiibntaiestM 
oihejis  did,  audi  was  nwde  not  a  little  imsasjffct 
not  having  done  it,  I  think,  in  tb^b^pnaiar  eC 
the  summer,  11^2,*  as  neiir  as  I  caareiaeDMii 
the  tioMi  my  Lsid  CbanoellDr  ^miog  oak«f 
Court  at  his  «wn  house,  (where  1  had  tho  1m>- 
nouT  to  haye  been  sittir^g  with  him)  etid,  Mr. 
Loghtbean,  I  V'OaU  speak  with  y^eu*  IlbUopeA 
his  lordship  into  hip  .house  up  iatohisstaidy) 
where  my  lord  was  pleased  to  say^  Mc.  U^ 
bo»n,  I  aoa  yery  awry  to  hear  that  yoamre 
not  oontributed  youv  iSM,  towards  mahiog  as 
Mr.  Dormer's  deficiency  ;  for,  s^ys  he,  m 
.  must  be  oonsideicedt  that  it  will  be  atteoM 
with  ill  consequences,  if  that  matter  is  ait 
taken  eare  of.  I  asked  hini,  Waa  it  yoor  M- 
sbip's  proposal  ?  He  said  it  came  froai  the 
twoseoioc  Masters,  but  keapjprovedof  it  } 
answered,  Tb&t  if  it  had  coom  from  his  lordihip 
it  might  have  had  a  di^Beceat  ooasiderstioa,  M 
as  it  was  theirs,  and  to  senre  their  own  paip<M 
I  hoped  bie  lordshijpt  would  not  ipsist  ep<^  *^ 
coming  inta  it.  The  two  senior  MasUio  hw 
been  long  in  theic  offices,  were  grown  iBje*^ 
and  were  wiUing-  to  get  ooit,  ud  aeU  aft  hi0i 
prices ;  one  of  them  had  sUpt  out,  sad  the 
other  was  about  it:  that  1  was  but  lately  cone 
into  the  offiee^  and  intemled  to  continae  in^ 
and  said,  I  will  not  concern  myself  in  thii 
afiair,  unless  Hm  offioe  can  be  put  epon.eodi 
a  foot  that  the  soilnfa  nay  be  made  safe  Mi 

*"§!^.  Pewel^.  My  loidi,  I  denie  he  «•? 
be  asked,  Whether  at  tiiia  time  my  1«^J^ 
desfiekl  made  nae  o(  any  reasons,  ^rgvamm 
or  promises  towards  .pesfailin^  opoo  ■»*  * 
pay  this  money?  ,^ 

Ligktbami,  I  oan't  aay  mv  ^^V^ 
ma;  he  left  me  to  my  own  mdmatisB,  i» 
adfised  me  to  pay  it.and  net  to  stand  out;  » 
do  aatilmreat  £d»tidwtftoslHidahNieui>» 


973] 


Jar  High  Crimes  and  Misdemeanors. 


A.  D.  1725^ 


Seij.  JPengelfy.  Wh^her  did  he  ihention  of 
what  conseqqence  or  advantage  it  would  be 'to 
the  Masters  ? 

laghtthun.  His  lordsb^p  said,  if  there  were 
iidt.8ome  measures  taken  it  miglit  be  df  ill  con- 
sequence, and  that  this  was  tfae  only  expedient 
be  thought  of.  J  told  his  lordship  I  thought 
there  were  many  others,  but  this  was  one  1 
would  not  come  into ;  but  that  it.  was  not  for 
me  to  presume  to  dictate*  to  his  loid^hipi  1 
thought  it  did- not  become  me. 

Serjl  Fengelli/.  My  lords,  I  desire  he  nrty 
be  asked,  if  after  these  di^courflgemeuts  my 
lord  Macclesfield  did  not  again  demand  money 
of  bim,'  and  when  ? 

Jaighibaun.  My  lords,  in  the  year  1794, 
About  the  latter  end  of  July,'!  m^t  Mr.  Cot- 
tingham  by  accident  at  the  tavern.  'He  came 
in  and  desired  me  to  go  into  a  room,  for  he  had 
something  to  say  to  me.  He  told  me,  that  my 
ford  Macclesfield  had  sent  bim  to  tell  me,  tha^ 
be  wondered  that  I  had  not  paid  my  500/. ; 
tSiat  there  was  1,000/.  to  be  paid  to  Mrs. 
Chitty,  or  to  Mr.  Lockman,  that  must  be  im- 
mediately  paid ;  that  my  lord  bad  been  applied 
t6,  and  much  pressed,  and  it  must  be  forthwith 
paid,  aud  he  expected  that  I  would  advance  the 
hOoL  and  the  rest  of  the  Masters  50/*  a-ipiece, 
which  would  make  up  the  snUa.  I  said  to  Mr. 
Cottingham,  I  cannot  think  my  lord  Maccles- 
field would  send  yon  on  such  an  errand  to  me ; 
1  told  my  lord  formerly  1  would*  not  pay'it, 
1  was  with  his  lordship  this  morning  and  he 
•aid  nothing  of  it,  and  shall  have  the  honour  of 
^aitin^  upon  bim  in  a  day  or  two,  and  if  he 
Ihen  think  fit  to  talklo  me  about  it  1  shall  give 
him  a  proper  answer;  but  I  don't  care  to  send 
my  messages  to  bhn  by  you,  because  messages 
are  liable  to  be  mistaken  and  misrenvesented, 
«nd  1  will  grive  my  answer  myself.  Upon  Uiat 
Mr.  Cottingham  began  to  be  angry  at  my  dis- 
trusting liim,  and  thinking  that  he  came  of  his 
own  accord,  and  averred  to  me  that  he  came 
with  my  Lord  Chancellor's  privity.  I  repeated 
Ibo  same  answer  again  to  him,  that  I  would 
give  my  own  answer  to  his  lordship,  and  would 
return  none  by  him.  In  a  day  or  two  after 
there  was  an  mtimation  given,  that  my  Lord 
Chancellor  expected  all  the  Masters  to  attend 
^hira  at  six  o'clock  in  the  evening :  we  imagined 
that  ft  Was  a  call  upon  the  other  Masters  for 
more  money,  and  for  my  500/.  They  bad  all 
declared  to  me  they  would  aever  contribute  any 
thing  more,  and  therefore  I  desired  them  that, 
in  case  that  were  the  business,  they  would 
freely  declare  their  thoughts  before  my  loid 
himself.  '1  believe  it  was  the  senior  Master  I 
pressdd  to  do  it,  saying  to  him,  It  best  becomes 
you  ID  give  the  answer.  Says  he,  If  the  ques- 
tion be  put,  1  shall,  propose  that  we  may  have 
time  to  consrder  of  it.  I  desired  he  would  not 
do  that,  it  woald  encourage  my  lord,  and  he 
might  think  that  if  he  importune  it  farther  we 
would  comply,  and  for  my  part  I  am  determined 
not  to  do  It ;  so  we  went  on  to  my  lord,  and 
were  carried  up  stairs;  when  we  came  there, 
my  lord  said,  There  haUi  b«en  an  application 
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made  to  m^on  behalf  of  Mi^.  Chitty  or  Mr, 
Locktnan,  I  think  he  was  the  person  expressly 
named,  and  that  he  had  been  much  pressed  by 
persons  of  distinction ;  and  then  he  turned  to 
me,  and  said  Mr.  Lightboun,  I  am  extremely 
surpWzed  you  have  liot  paid  the  500/.  as  tlia 
rest  harve  done.  After  ne  had  used  a  good 
many  persuasions  and  arguments,  1  told  his 
lordship  U  was  witb  great  concern  that  I  refused 
to  do  any  thing  that  bis  lordsiiip  could  deairs 
of  me ;  but  this  was  a  thing  of  such  a  dangerouf 
consequence,  that  I  would  iiot  eontribute  one 
farthing,  and  that  I  had  given  bis  lordship  my 
.ceason8.Mbne )  if  be  would  hear  them  again* 
I  would  repeat  then>  again ;  but  this  one  was 
of  most  weight  with  ime,  that  it  might  be  « 
{nreoedentj,  and  looked  upon  as  an  undertakiniP 
tor  one  aiAother,  if  ever  there  should  be  a  na** 
tional  enquiry  into  these  mattsps ;  and  that  I 
would  b«  answerable  only  for  my  own  debts  c 
that  as  I  had  not  oontribulsd  towards  tfae  mm* 
fortunes  of  others^  I  wonW  not  contributa 
towards  payment  of  tbair  debUj  that  I  4id 
not  know  but  tin  .payii^  coatributions  ta 
make  good  the  demands'Oia  other  offiees  laigbt 
make  deficiencies  in  our  own ;  1  bad  alwavs 
refused  it,  and  never  repented  it,  and  I  had  the 
pleasure  of  hearing  •every  IVIaster  repent  the 
doing  it.  I  called  upon  the  rest  of  the  Mastem 
to  deal  ingenuouslv  with  my  loid,  to  tall  liim 
what  they  had  said  when  they  had  talked  over 
the  matter  among  themselves,  that  they  wouM 
not  contribute  any  more ;  upon  that  Mr.  Hol- 
tbrd  :got  up  and  said,  He  would  never  do  itw 
Then  my  lord  said,  be  either  would  pay  it  him« 
self,  or  takecare  itshonUI  he.paid. 

Mr.  Fkmmmr.  I  desire  he  msy  be  asked,  if 
n^  lord  Maocksfisld  used  aiiy  insimiatioiis 
with  reseest  to  the  parliament  P 

Lightboun*  I  forgot  that  nw  knd  Mseoles# 
field  was  plessed  to  say,  that  toe  consuquenoss 
of  noleontributisg  to  raise  a  anm  of  monsy  Is 
pay  the  debt  af  jfir.  Dornnr,  might  be,  that 
the  money  and  seeuiities  woukl  betaken  out  of 
our  hands.  1  told  him  I  was  vsady  tadeUvsr 
both  the  msaey  and  securities  the  next  day,  if 
his  lordship  saadethe  proper  orders,  and  1  was 
properly  indemnified.  I  think  his  lordship  said 
further,  .this  may  produce  a  parliamentary 
enquiry,  and  should  it  be  resolved  that  purchas- 
ing  a  Master's  place  is  contrary  to  the  statute 
ofthe  fifth  and  sixth  of  Edward  6,  you  might 
lose  your  places ;  to  that  I  replied,  I  would 
quit  my  office  rather  than  hold  it  upon  those 
terms  of  paying  other  Masters'  debts.  He 
went  on  farther  about  a  parliamentary  enquiry  ; 
I  said,  let  the  cousequcnce  be  what  it  willy  f 
would  not  pay  it.  Then  I  called  upon  theother 
Masters,  who  said  they  would  not  pay  it. 

Serj.  Probyn.  My  lordsi  as  to  the  paying  of 
the  IfOOO/.  to  Mrs.  Chitty  or  Mr.  Lockman,  1 
desire  Mr.  Lightboun  may  be  asked,  whether 
the  late  Lord  Chancellor  was  pleased  to  say, 
that  he  had  or  would  take  care  to  pay  thp 
1,QOO/.  himself ;  or  wbattbs  partioular  ex« 
prcsaon  was  that  he  then  made  u^  of,  that  he 
had  taken  /csre,  or  would  take  care  P 
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lAghthoun,  I  can't  remember,  at  this  dis- 
tance of  time,  whether  be  said  he  had,  or  vronld 
take  care  to  pay  it.  There  is  so  little  difTereoce, 
that  I  caDDot  say  which.  I  do  not  pretend  to 
say  those  were  the  very  expressions  my  lord 
used  to  me,  or  I  to  him.  I  speak  as  to  the 
tenor  or  purport  of  our  conversation ;  1  would 
neither  t^mnjrhtA  nor  soften  matters. 

Sen.  Pengelfy.  The  next  witness  we  call  is 
Mr.  Holford,  who  was  present  at  this  conver- 
sation. 

Mr.  Holford  sworn. 

.  Seij.  Pengelly.  We  desire  Mr.  Holford,  may 
be  asked,  whether  he  was  present  at  this  time, 
9»  is  mentioned,  when  the  Masters  were  re- 
quired by  the  earl  of  Macclesfield  to  raise  this 
1,000/.  for  Mrs.  Chitty  or  Mr.  Lockman  f 

Hoffcrd.  .  My  lords,  I  was  present  at  that 
meeting.  It  was  desired,  as  t  apprehended, 
by  my  lord  Macclesfield,  for  us  to  attend  him 
at  six  o'clock.  When  we  came  up  there,  I 
think,  the  first  thing  that  my  lord  Maccleslield 
said  was,  he  asked  Mr.  Lightboun  why  he 
would  not  pay  his  500/.  as  others  had  done? 
Mr.  Lightboun  did  give  this  answer:  That  he 
had  told  him  several  times  before,  that  he  wonld 
not  do  it ;  he  had  given  his  reasons,,  and  it 
%va8  tn  vain  to  repeat  those  reasons  again,  he 
was  of  the  same  mind  still.  My  lord  then 
spoke  of  a  demand  there  was  of  1,000/.  on 
Mr.  Dormer's  office  for  one  Mrs.  Chitty  and 
Mr,  Jjockfnan;  and  I  apprehended  my  lord 
mentioned  it  as  if  he  intended  that  the  Masters 
should  contribute  towards  making  it  up  ;  but 
he  after  said  he  wouM  take  care  of  it.  After 
that  my  lord  did  not  mention  the  1,000/.  but, 
in  general,  spoke  of  the  deficiency  in  Mr. 
Dormer's  office,  and  it  ought  to  be  made  up ; 
and  he  proposed,  as  I  did  apprehend,  that  the 
Masters  should  make  it  up.  Mr.  Lightboun 
did  call  upon  me  to  declare ;  upon  that  I  told 
my  lord  it  was  very  unadrisable  to  contribute 
towards  a  deficiency  which  nobody  knew  what 
it  was ;  and  the  domg  so  would  only  be  ruining 
one's  self,  for  fear  of  being  undone ;  and,  for 
my  part,  I  was  unwilling  to  do  it ;  any  body 
else  might  do  as  they  thought  fit. 

Mr.  Plummer.  In  what  manner  did  my  lord 
address  himself  to  Mr.  Lightboun?  Did  be  do 
it  in  gentle  terms,  or  how? 

Holford,  He  spoke  pretty  sharply  to  him. 

^ij.  Pengelly,  What  was  said  by  the  earl 
of  Macclesfield,  to  persuade  the  Masters  to 
come  into  this  contribution  ? 

Holford,  My  lord  said  it  was  a  grievous 
thing  there  haa  not  been  that  due  care  taken 
there  ought  to  have  been;  that  those  who 
came  first  had  all  their  money,  and  those  tliat 
came  after  would  have  none;  which  would 
make  a  great  clamour  upon  the  Masters. 

Serj.  Pengelly.  What  was  said  upon  that? 

Holford.  I  don't  remember  what  in  par- 
ticular. 

Seg.  Pengelly,  What  was  said  as  tQ  a  par- 
liamentary enquiry  t 


Holford,  I  remember  my  lord  did  say,  it 
might  perhaps  occasion  a  parliamentsiy  es- 
quiry.  Suppose,  said  he,  the  parliament  sooald 
resolve,  that'  the  office  of  a  Master  in  Chan- 
cery is  a  place  relating  to  the  eaecutioo  of 
justice,  and  resolve  that  every  body  that  bttk 
purchased  those  offices  is  within  the  statute  of 
the  5th  and  6th  of  Edward  6.  It  may  afieot 
me  in  some  degree,  in  the  hws  of  the  diipon- 
tion  of  the  offices ;  but  it  will  affect  yoo  is 
the  loss  of  the  phu^s  themselves. 

Seij.  Pengelly,  Whether  any  person  thea 
asked  my  lord,  in  what  manner  it  might  oome 
before  the  parliament  ? 

Hoyhrd,  I  asked  my  lord  myself,  and  nid 
it  would  be  a  favour  if  he  would  give  os  bis 
opinion,  in  what  manner  it  might  oome  before 
the  parliament,  and  in  what  way?  Heatid, 
it  might  come  in  by  the  committee  for  coarti 
of  justice,  appointed  by  the  House  ef  Com- 
mons at  the  Dinning  of  every  session,  fiat 
when  I  came  out  of  the  room,  I  said,  it  wu 
more  likely  to  come  by  way  of  cfynplauDttbia 
that  way. 

Serj.  Pengelly,  I  desire  be  may  be  asked, 
whether,  at  this  time,  the  Masters  agreed  to 
come  to  a  contribution  to  pay  this  1,000/.  and 
what  was  said  about  it  ? 

Holford.  It  was  disagreed  to ;  and  when  it 
was  so,  my  lord  did  say,  that  he  himself  would 
pay  the  1,000/. 

Serj.  Pengelly,  We  leave  tliat  as  a  circon- 
stance  of  my  lord's  endeavouring  to  preveots 
parliamentary  enquiry. 

Serj.  Probyu,  My  lords,  we  desire  Mr.  Hol- 
ford may  be  asked,  whether  be  can  be  positire 
as  to  the  time  of  Jhis  meeting  ? 

Holford,  I  beueveit  wasinJulyorAogusIf 
1724. 

Seij.  Probyn.  You  can't  be  positire. 

Holford,  No;  I  cannot  be  positive. 

Serj.  Probyn.^  Whether  was  there,  at  tbi^ 
time,  any  proposal  made  to  raise  mooeyi  hf, 
any  annual  sum  or  payment  out  of  the  offices, 
towards  paying  the  deficiencies  by  degrees? 

Holford.  I  do  not  remember  any  such  thin;. 

Serj.  Prdbyn.  Was  sacb  a  proposal  made  at 
any  other  time? 

Holford.  1  don't  remember  that  tt  was  evff 
proposed  by  my  lord.  I  have  heard  talk 
among  the  Masters  of  a  great  many  sebenes 
and  proposals ;  but  they  never  did  agree  is 
any  one  thing. 

Serj.  Projyn.  T'desire  be  may  refresh  to 
memory,  and  that  he  may  inform  yonr  leni' 
ships  if  there  was  not  a  proposal  made,  thtt  ii 
tliey  might  be  maintained  in  their  offiose*  ss 
they  then  were,  they  would  not  then  coossot 
that  a  contribution  should  be  raised  amoog  ^ 
Masters. 

Holford.  No,  I  don't  remember  that;  l^ 
lieve  It  was  mentioned,  that  supposing  the 
Masters  might  be  continued  on  the  foot  tbef 
were,  whether  they  would  not  think  it  worth 
their  while  to  do  it  ?  I  said  it  was  a  mstter  ht 
to  be  considered,  and  1  did  not  know  but  it 
might  i  but  there  was  no  method  proposed  bu 
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•^baliMiDcd  difllicQii;  and  I  ^oa't  fenwrnbcr 
tbtm  aoy  IbiBgf  h'm  agreed  to. 

Mr.  Strange.  I  ieaite  be  roay  he  asked, 
^fbether,  after  they  bad  coalribntod  the  500^. 
«- piece,  their  aocompts  were  called  for  by  my 
lord  Macclesfield  in  tbe  manDor  tbey  were 
called  for  before  ? 

Holford.  I  don't  know  but  they  mifl^t.  Tka 
maimer  of  oaHing  for  those  accompta  waa 
Ibiu:  there  was  a  writing  left  in  the  pablie 
office,  in  which  there  waa  a  g*reat  naoy  itesas 
in  what  method  those  aeeonpts  abould  he 
liroafht  i».  I  fasd  prsnared  mine,  and  waited 
till  they  shonld  be  called  for,  but  tliey  were 
•Dot  called  forlior  demanded ;  so  I  laid  mine  by. 

Com:  Serj,  i  deiira  he  may  be  asked,  wbe* 
tker  tills  discourse,  in  reblioD  to  the  raising  of 
MMsey,  was  to  pay  off  the  whole  deficieney, 
«r  confined  to  pay  off  this  demand  of  1,000/. 

Molford,  I  don't  remember  any  nronasal, 
Iwt  only  a  discourse  that  was  staited.  1  did 
nat  apprehend  the  whole  deficiency  was  in- 
tended to  be  paid  ;  for  i  nerer  knew  any  body 
th«t  could  tell  what  the  whale  deficiency  was, 
till  of  late. 

C0111.  Sefj,  I  desire  to  know,  whether  lie 
•peaks  ibis  from  his  memory  f 

Hoifard,  1  can  speak  firom  nathiiig  bat  my 
memory. 

Cmi'.  Serj,  I  desire  that  he  will  inform  your 
lorilships,  whether  be  doth  not  remember,  that 
in  NoTcmber  last  there  was  a  signification  to 
the  Hasten,  and  to  hia>  in  particular,  to  bring 
in  their  accompts  ? — Holford,  Yes,  my  lords. 

Cam.  Serj.  if  tliere  waa  such  an  intimation 
in  November  last,  to  deliver  in  their  aocompts, 
how  eomea  it  that  yon  say  you  have  them  by 
yovatiif 

Halfmrd.  This  is  a  mistake;  van  misap* 
Mhend  roe.  The  aooompi,  that  I  ooentioned 
More,  was  what  was  inauMiediately  called  for 
'  after  the  failure  of  Air.  Dormer ;  out  the  ac- 
eenBpt  in  November  last  was  what  was  cidled 
lor  bjr  the  judges,  and  delivered  in  to  the 
eonncil. 

£.  of  Maccles^M.  Mv  lords,  I  desire  to 
liMiw  whether  Mr.  Holford  can  imnember  what 
the  particular  dtrectkiiis  as  to  those  aocompts 
were,  and  whether  the  aocompts  he  prepared 
waredrwwn  op  aeeerding  to  those  ditmitions? 

Ho^brd/  Those  disections  were  many;  in 
dbawiog  op  my  aoeompt,  1  did  aet  draw  it  op 
csaetly  aooormog  to  those  directions-;  hot  I 
drew  them  op  to  shew  the  balance  of  cash  and 
ae0Q0itiea.in  my  hands. 

£.  of  Macclufieid.  I  weidd  desire  to  knew, 
whether  thsy  were  not  the  like  directions  as  in 
Noaeasfaer  fast,  and  whedior  the  Masters  did 
not  think  it  impracticnbie  to  draw  H  up  ae- 
eerdingiyf 

Ho&rd.  Yes,  my  lords,  they  did;  they 
tboo^  it  diffioalt;  I  thooffht  it  waa  not 
.practicable  without  a  great  deal  of  trouble. 

Mir  OeorgeOgenden.  I  desire  to  know  whe- 
ther It  was  required  by  ray  Lord  Chancellor 
to  look  into  Dormer's  deficiency,  to  see  what 
the  troe  stale  of  it  woe  lit  that  time? 
VOL.  XVI. 


Hofford.  All  1  heard  of  it  was:  I  (wardtha^ 
my  lord  had  ordered  fir.  Edwards  to  deliver 
to  an  accoropt  of  Mr.  Dormer's  office  to  me 
and  Mr.  Beonet;  he  did  deliver  one;  bu^  it 
was  an  accompt  done  in  haste,  and  did  net 
shew  jsrhfit  the  deficiency  was.  For  some  of 
the  payments  said  to  be  made,  no  proper 
voQcners  were  prodqced ;  there  were  mistakes, 
and  it  was  not  a  proper  accompt ;  and  without 
examining  it  we  coald  not  depend  on  it. 

ISerj.  Pengellj/.  He  mentions,  that  at  thia 
meeting  it  was  said,  supposing  the  Masterp 
might  be  continued  on  the  same  foot  they  thei| 
stood,  to.  1  desire  Mr.  Holford  may  expJaia 
what  he  oieant  by  the  foot  they  then  stood  on  ? 
What  liberties  and  privileges  ware  meant  hj 
thatexnreasionP 

Holford.  1  understood  it  was  their  coor 
tinuing  in  the  possession  of  the  money. 

Seij.  Pengelfy.  Whether  that  was  to  lod^ 
the  money  up  in  a  cabinet,  or  to  have  power 
of  the  aioney  to  make  use  of  it? 

Edford.  For  my  own  part,  I  shoold  not 
have  locked  it  op. 

Mr.  Lutaifycht.  1  woald  beg  Jeave  to  ask 
him,  as  he  hath  mentioned  the  calling  fiirthe 
accompts,  wh^her  he  delii»ered  any  acoQmnt 
to  the  earl  of  IMtocclesfieldi  till  the  order  rnadf 
by  the  qouncil  P. 

Molford,  My  lords,  i  did  deliver  a^  accompli 
to  my  lord  Macclesfiekl,  or  to  Mr.  Cottingr 
ham,  of  my  money,  but  not  of  the  securities. 

Serj.  Fengelly.  We  desire  Mr.  Edward* 
may  be  G9^£a  again.  (Accordingly  JSfr.  Ed<r 
wards  was  called,  and  appeared.] 

Serj.  Pengelfy.  My  lords,  we  beff  leave  that 
Mr.  £d  wards  may  give  your  lordsnips  an  ac- 
count (because  he  was  immediately  concecpad 
in  f  demand  made  upon  this  office)  what  ap« 
plication  was  made  to  him  for  this  flus^  Chitty'a 
money  ?  And  what  application  he  made  to  the 
earl  of  Maodesield  on  that  occasion? 

Edwards.  My  lords,  there  was  an  order 
brought  to  Doe,  that  was  made  by  my  ]on| 
Maodesfieftd,  for  the  payment  of  1,000^.  to 
Mrs.  Chitty.  I  told  the  party,  I  had  no^ 
money  in  my  hands  .of  Mr.  Dormer's  au$- 
eient  to  answer  the  demand  upon  the  office.  | 
then  went  to  my  lord  Macclesfield.  I  told  hioi 
(1  had  been  forced  to  trouble  him  pretty  ofWo 
upon  that  occasion),  that  it  gave  me  a  great 
deal  of  oneasinew  that  there  wa^  00  fund  up 
my  hands  to  answer  those  demands  that  were 
open  my  office.  I  hoped  his  lordship  would 
Uke  care  that  there  should  be  a  supply,  or  that 
he  would  not  be  pleasad  to  make  orders  opo« 
me  for  the  payment  of  money. 

Serj.  Pengtliy.  Ciife  an  aoooont  of  the 
vhofe  that  pasMd,  the  whole  conversation. 

Edmardt.  My  lord  Maoc&esfield,  in  answer 
to  that  said  (at  least,  it  was  what  I  understood 
hy  his  answor),  that  if  the  people  would  but 
have  a  little  |mtienoe»  he^was  doing  every 
thing  necessary,  and  making  proper  regolationa 
fi>r  that  pnrpoae. 

Seij.  FemgeUy.  I  desire  he  may  he  asked, 
whether  my  Wnl  Macdeifield  at  that  time  di" 
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reeled  htm  to  proceed  to  make  any  farther  pav- 
ments,  or  encouraged  him  to  go  on  to  make 
payments  ? 

oerj.  Frobyn.  My  lords,  we  apprehend  that 
this  is  too  leading  a  question. 

8erj.  Pengelly.  What  directions  he  had)  in 
general  T 

Edwards,  My  lords,  f  had  no  directions  that 
I  remember. 

Serj'.  Pengelly.  I  desire  he  nmy  acquaint 
Tonr  lordships,  whether  he  said  any  thin^  re- 
lating to  the  state  and  condition  of  the  suitors 
«ftbe  Court? 

Edwards,  Sereral  times  that  I  had  the  ho- 
nour to  wait  on  my  lord  Macclesfield,  i  told 
liim  there  was  like  to  be  a  grpat  deficienc^r  in 
Kr.  Dormer's  effects :  a|l  that  had  been  raised 
oat  of  Dormer's  effects  was  exhausted  and 
gone,  and  there  were  a  cfjeat  many  demands ; 
and  I  hoped  provision  would  be  made  to  an- 
swer them :  it  was  not  for  me  to  do  it  eke ;  and 
I  hoped  it  was  not  expected  that  I  should. 

Seij.  Pengelly.  Was  any  thing  represented 
•t  that  time,  conceruing  paying  some  of  the 
■uitors  of  the  Court,  and  not  others  ? 

Edwards,  About  that  time,  or  rather  since, 
as  1  remember,  1  told  my  lord  Macclesfield 
that  1  saw  the  Masters  were  determined  not  to 
make  any  farther  oontributioDS ;  and  if  that 
were  to  be  the  case,  and  that  there  was  to  be  no 
farther  supply  of  money,  it  would  be  ?ery  hard 
£>r  some  to  have  all  their  money,  and  others 
none  at  all.  My  Lord  Chancellor  said,  I  do 
not  know  what  to  say  to  it ;  I  think  it  is  very 
bard  it  should  be  so  ;  I  will  take  all  the  care  1 
can,  and  hope  to  make  every  body  easy. 

Mr.  Luttoyche,  My  lords,  I  desire  he  may 
be  asked,  whether  he  nad  not  paid  all  the  mo- 
ney, or  near  all,  when  this  discourse  happened  ? 

lEdwards.  Yes,  my  lords.  , 

Mr.  Lutwycke.  I  desire  he  may  be  asked, 
whether  he  was  present  at  the  meeting  of  the 
blasters,  when  this  1,000/.  was  insists  upon, 
and  on  what  occasion  it  was  ? 

Edwards,  It  was  upon  a  summons  that  all 
the  Masters  should  attend  his  lordship ;  I  am 
not  sure  as  to  the  day ;  1  think  it  was  the  latter 
end  of  July ;  we  wafted  upon  his  lordship  about 
•ix  o'clock  in  the  evening^  and  my  lord  men- 
tioned it  to  Mr.  Lightboun,  that  he  was  sur- 
prized that  he  had  not  contributed  his  500/.  he 
wondered  that  he  should  be  so  backward  in  do- 
ing what  others  thought  right  to  do,  and  that 
there  was  occasion  at  that  time  for  the  pay- 
ment of  1,000/.  he  mentioned,  either  to  Mrs. 
Chitty  or  Mr.  Lockman.  Mr.  Ugbtboun  told 
bim,  that  he  did  not  expect  to  he  asked  again 
npon  this  subject,  be  had  so  often  told  bis  tord- 
aliip  he  would  not  contribute;  other  people 
might  do  what  they  pleased,  but  as  for  bis  part 
be  was  determined  not  to  do  it. 

Mr.  Lutwyche.  We  desire  to  know  what 
passed,  and  what  was  fiaid  by  the  Earl  at  that 
meeting  ? 

Edwards,  When  this  was  refused  by 
Mr.  Lightboun,  there  was  a  discourse  in  the 
oorapa»y^  that  if  tho  rest  of  the  Maatecv  would 


advance  60/.  a-piece,  and  Mr.  LjghtboiiB  hii 
500/.  it  would  make  up  the  sum.  The  Matters, 
most  of  them,  spoke  their  mind,  and  sbencd 
an  unwillingness  to  contribute  any  more.  My 
lord  Macclofield  was  pleased  to  say,  this  i«  a 
thin^  of  consequence,  a  matter  tbatooglitlobe 
considered ;  here  is  a  very  pres^g  ooGaM 
for  a  sum  of  money  to  be  immediately  paid;  if 
not  paid,  1  don't  know  what  the  coaseqaesoe 
may  be :  clamours  begin  to  grow  pretty  strong, 
1  don't  know  bat  it  may  occasion  a  parliameo' 
tarv  enquiry ;  or  to  that  efiect. 

Mn  iMtwyehe.  1  desire  be  may  be  aakedj 
whether  there  was  any  farther  discourse  wbal 
the  parliament  might  do. 

Edwards.  My  lord  Maodesfield  was  jdoied 
to  say  farther,  I  don't  know,  if  this  mailer 
comes  into  the  consideration  of  parliament,  bow 
fiir  it  may  affect  your  dfficea,  toe  sale  of  tlien 
is  aeainst  an  act  of  parliament :  suppose  it 
should  be  resolved  by  the  House,  that  tbcM 

I  places,  being  bought  contrary  to  the  act  of  per* 
iament,  are  forfeited,  I  can't  say  hoir  nr  it 
may  a^ot  me  in  aome  meaaore,  but  it  will  af- 
fect you  much  more. 

Serj.  Peugelly.  These  are  the  very  words  of 
the  Article,  and  we  maiy  rely  upon  the  opioioi 
of  the  Earl  hioiself,  when  be  was  mtbeposKs- 
sion  of  that  great  office  ? 

B.  of  Maeciesfield,  My  lords,  I  desire  Mr. 
Edwards  may  be  asked,  whether  the  subject 
matter  of  this  discourse  was  the  paymeot  rf 
this  1,000/.  or  making  good  the  whole  of  Div^ 
mer's  deficiency  ? 

Edwards.  I  anderstoodlhe-only  tuljeetto 
be  this  1,000/. 

£.  of  Macclesfield*  You  understood  it  lo? 

Edwards.  And  the  reason  why  1  uoderrtood 
it  so,  was,  because  if  Mr.  Lightboun  wooM 
have  been  pleased  to  have  paid  his  500/j  aai 
the  other  Masters  50/.  a-piece,  it  would  hare 
made  up  the  sum. 

E.  of  MaccUifieUL  Waathe  proposal  of  pay- 
ing 50/.  a-piece,  after  Mr.  lighdioan  bad  re- 
fused the  payment  of  500/.  ? 

Edwards,  I  believe  it  was. 

£.  of  Jlfacc/es^/</.  What  occaaion  was  then 
for  the  proposal  to  pay  50/.  a-piece,  whfs  the 
payment  of  500/.  was  absolutely  refused? 

Edwards.  I  bdieve  it  was  understood  bv  ee^ 
vcral,  that,  if  the  other  Masters  would  Bare 
contributed  50/.  a-piece,  it  wouM  have  bcea  as 
inducement  for  Mr.  Lightboun  to  have  come  is 
and  paid  his  500/. 

E.  of  Macclesfield.  Somebody  most  propoae 
this  that  had  that  apprehension. 

Edwards.  I  can't  say  who  proposed  it,  dot 
whether  it  was  proposed  by  my  lord  Macdea- 
field  s  but  50/.  a-pieoe  was  mentioned. 

£.  of  Macclesfield.  My  lords,  I  desire  to 
know  of  Mr.  Edwards,  whether  the  Mastersdi^l 
not  at  any  time  agree  to  make  good  Donner'f 
deficiency  ? 

Edwards.  Mv  lords,  I  think  I  remember  a 
meeting  of  the  Masters  at  his  lordship's  bonae 
not  k>ng  before  this,  where  they  seemed  indioa- 
hie  to  agree^  thalkif  tbey  were  oootiiiQed  ia  tha 
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rights  of  their  office  in  all  resnects,  and  on  the 
same  foot  as  ihey  had  eiijoyea  tbeniy  that  then 
the^  would  have  endeavoured  to  have  made  this 
denciency  good. 

£.  of  Maeelesjield.  I  desire  to  know  if  be 
liath  not  said,  that  on  his  coming  into  the  of- 
fice, the  Masters  told  him  they  would  make 
good  the  deficiency  ? 

Edwards,  1  can't  say  the  Masters  ever  told 
me  they  would  make  good  the  defidency ;  I 
can't  say  I  ever  heani  them  say  that  they 
would  make  it  up. 

£•  of  Macclesfield,  I  desire  you  would  re- 
cdllect  yourself,  whether,  when  you  were  with 
ine,  and  I  desired  you  to  give  an  account  of 
this  matter,  you  did  not  say,  that  the  Masters 
did  promise  to  make  it  good,  or  else  you  would 
not  have  come  into  the  office? 

Edwards,  I  don't  remember  I  told  your  lord- 
ship so ;  I  believe  it  was  designed  by  the  Mas- 
ters to  haye  made  it  up ;  if  not  the  whole,  the 
greatest  part  of  the  Masters,  were  inclinable  to 
make  up  the  deficiency. 

£.  of  Macclesfield,  I  desire  an  answer  to  the 
question,  whether  he  did  not  say,  that  the  Mas- 
ters did  promise  him  to  make  good  the  defi- 
ciency ? 

Edwards.  I  don't  remember  that  I  said  so 
directly ;  I  told  your  lordship,  that  unless  I 
had  had  assurances  that  the  deficiency  of  the 
^office  would  have  been  made  up,  I  never  would 
have  meddled  with  it  -These  assurances  I 
had  from  Mr.  Gottingham  and  Mr.  Godfrey. 

£.  of  Macclesfield,  1  thjok  you  say,  the 
Masters  did  seem  to  agrte,  that  if  they  were 
kept  in  possession  of  the  rights  of  their  offices, 
they  would  contribute.  Had  you  two  meetings 
with  roe  in  July,  or  August  P 

Edwards.  I  think  there  were  two  in  the  same 
month  of  July :  within  a  month  the  two  meet- 
km  were« 

£.  of  Macclesfield,  Whether  the  Masters 
have  not  made  several  complaints  to  me,  of  the 
invasion  of  tlieir  right  in  their  offices,  and  de- 
sired me  to  make  an  order  to  redress  them  ? 

Edwards,  Not  only  complaints  of  that  sort 
wese  made,  but  I  bdieve  those  complaints  were 
reduced  into  writing,  and  laid  before  your  lord- 
ship; there  were  frequent  complaints  by  con- 
cnrrence  of  all  the  Masters. 

£.  of  Macclesfield,  How  long  before  tb'^t 
time  were  complaints  made  to  me  of  the  Mas- 
ters being  injured  in  the  profits  of  their  office  ? 

Edwards,  I  believe  near  a  twelvemonth. 

E.  of  Macclesfield,  Was  it  not  more  ? 

Edwards,  It  was  a  full  ycfar. 

[£arl  of  Macclesfield  shews  Mr.  Edwards  a 
paper.] 

Edwards,  This  is  what  I  mentioned,  a  re- 
presentation in  writing  laid  before  your  lord- 
ahip. 

£•  of  Macclesfield.  Pmy  look  upon  that. 

rShews  another  paper,  which  Mr.  Edwards 
looks  upon.] 

JBL  of  Macclesfield.    Arc  those  two  papers 


signed  by  you,  and  the  other  Masters  whose 
names  are  at  the  end  of  them  ? 
Edwardt,    Yes. 

£.  of  Macclesfield,  I  desire  to  know,  in  tho 
next  place,  whether  I  was  not  much  pressed 
by  the  Masters  to  have  made  some  alterations 
in  the  proceedingf  of  the  Court  ?  And  what  a^« 
swer  did  I  give? 

JEdwards,  Upon  this  representation  tbero 
were  a  great  many  applications  made  to  my 
lord  Macclesfield.  I  went  several  times  my- 
self. tiSometimes  two  or  three  would  make  a]}- 
plication  to  him,  that  he  would  be  pleased,  if 
he  thought  the  matters  represented  to  be  griev- 
ances, that  he  would  redress  them.  My  lord 
did  say,  that  he  thought  that  the  matter  of  our 
complaint  was  just,  and  that  those  matters  wero 
proper  to  be  rectified, and  he  would  Utke  all  pro- 
per measures  to  do  it. 

E.  of  Macclesfield.  And  why  were  not  all 
these  things  set  right  ? 

Edwards,  I  remember  one  circumstance  that 
I  believe  will  be  an  answer  to  the  noble  lord's 
question.  Those  matters  were  not  laid  tosre- 
tlier  all  at  once  before  my  Lord  Chancelfor, 
but  some  at  ona  time,  and  others  at  another 
time;  and  my  lord  Macclesfield  did  say,  I 
would  have  you  draw  up  a  state  of  all  tnese 
grievances  you  complain  of,  and  then  I  shall 
see  them  better  under  one  view,  and  take  them 
together. 

E.  of  Macclesfield.  Was  there  any  order 
made  in  favour  of  the  Masters,  and  to  redress 
t)iese  grievances  P 

Edwards,  1  remember  we  were  a  little  im- 
patient that  there  was  no  order  made ;  we  often 
solicited  on  several  accounts  before  they  were 
made. 

E.  of  Macclesfield,  For  what  particular  rea- 
sons were  you  so  impatient  ? 

Edwards,  It  is  impossible  to  recollect  the 
particular  reasons ;  they  were,  iu  many  in- 
stances, relating  to  the  proceedings  at  the  Rolls, 
and  the  innovations  there  to  the  prejudice  of  tha 
Masters'  offices. 

Mr.  Plummer,  My  lord  Macdesfield  hath 
asked  several  questions,  and  I  would  make  an 
obser^ration  upon  this  evidence,  that  these  gen- 
tiemen  applied  to  lord  Macclesfield  to  redress 
grievances,  but  he*  would  not  promise  them  a 
redress  till  they  paid  this  debt. 

Sir  George  Oxenden.  1  desire  to  Ttnow  what 
he  means  by  the  profits  of  the  office  ? 

Edwards,  The  principal  thing  that  I  mean  is 
the  keening  of  the  money  ;  but  there  were  se- 
veral other  things  in  which  we  thought  oor 
offices  lessened,  by  taking  away  the  customary 
fees  which  usually  belonged  to  the  Masters. 

Sir  Georee  Oxenden,  If  the  profiU  of  tha 
office  was  the  keeping  of  the  money,  I  snpposa 
they  made  use  of  itP 

Edwards,  Yes,  my  lords,  I  belieye  it  was  not 
understood  by  any  body,  that  the  money  was 
to  be  locked  up.  By  the  profits  of  the  money 
is  meant  the  putting  out  the  money  at  interest 
for  ourselves.  But  that  is  not  all,  the  placmg 
the  sams  oat  at  interest  for  the  suitors  occasions 
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several  perquisites,  as  reports  and  other  IhiiuifB, 
which  would  be  lost  by  takings  away  the  money. 

Mr.  John  Bennet  Called  agaia. 

Sol.  Gen.  My  lords,  we  desire  Mr.  John 
Beiioet  may  be  asked,  whether  he  was  present 
at  the  meeting  at  the  Lord  Chancellor's,  when 
proposals  were  made  for  the  raising  this  1,000/. 

J.  Benriet.  My  lords,  I  was  there,  and  my  brd 
Macclesfield  was  earnest  in  persuading  Mr. 
lijj^htboun  to  pay  his  500/.  Mr.  Ligbtboun 
faid  he  bad  much  rather  bring  in  all  the  money 
and  securities  he  had  in  his  bands,  and  deliver 
them  up,  than  pay  this  500/.  Upon  which  my 
lord  Macclesfield  said,  delivering  up  the  money 
and  securities  too  might  he  the  consequence, 
Dut  that  was  not  the  worst;  tlier» might  be 
▼otefei  of  the  House  of  Commons,  that  the  office 
•f  a  Master  in  Chancery  did  concern  the  exe* 
eution  of  justice,  and  that  the  Masters  in 
Chancery,  by  purchasing  their  offices,  had  in- 
curred the  penalty  of  the  statute  of  Edward 
the  6th,  and  thereSj  forfeited  their  places,  and 
that 4  a  new  set  of  Masters  might  be  put  in ;  it 
inigbt  redound  to  some  loss  to  his  lordship  in 
dis|NMing  of  those  offices,  but  it  would  redoond 
much  more  to  theirloss,  the  loss  6f  their  places. 

Mr.  Lutwyche.  When  the  Masters  refused 
to  contribute  to  this  of  Chitty,  what  said  my 
lord? 

J.  Benntt,  My  lord  said,  he  would  take  cart 
of  it  himself,  or  that  he  would  pay  it  himself, 
t  can't  say  which. 

Mr.  Lutwyche.  IVhether  any  thing  was  said 
concerning  the  consequence  of  not  paying  this 
1,000/.  and  whether  any  mention  was  made  of 
Dormer's  deficiency  ? 

J.  Bennet,  There  was  mention  made  of  Mr. 
Dormer's  deficiency,  and  one  Master  men- 
tioned, that  it  was  a  bottomless  nit ;  and  as  my 
lord  had  desired  roe  and  Mr.  Holford  to  take 
flome  account  of  it,  we  both  declared,  we  had 
l)ot  received  such  a  satisfactory  account  from 
Mr.  Edwards  as  could  be  depended  upon,  and 
that  the  deficiency  appeared  to  us  to  be  very 
uncertain. 

Mr.  Lutwyche,  I  desire  he  may  be  asked, 
whether  any  mention  was  made  of  any  fear  of 
the  discovery  of  that  deficiency  P 

/.  Bennet,  I  cant  say  by^whom  it  was  said, 
but  it  was  said  in  discourse,  if  this  1,000/.  was 
not  now  paid,  the  deficiency  of  Mr.  Dormer's 
office  would  Jie  discovered. 

Mr.  Lutwyche,  Pny,  recollect  whom  Was 
that  said  byP 

J.  Bennet,  I  can't  take  upon  me  to  say  whom 
it  was  said  by,  but  it  was  said  in  the  conversa- 
tion that  passed  at  that  time. 

Mr.  Lutwyche,  And  who  were  then  present? 

J.  Bennet,  I  believe,  all, the  Masters. 

Mr.  Lutwyche,  And  who  besides P 

J.  Bennet,  My  lord  Macclesfield. 

Mr.  Lutztyche,  Were  not  all  the  Masters 
•gainst  milking  up  the  deficiency  ? 

J,  Bennet.  Yes,  all  of  tbem. 

l&.ofMacclefficld.  Was  Dormer's  deficiency 
then  known? 
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'   J.  Bennet,  It  was  known  abroad,  bat  it  im 
not  known  how  much. 

E .  of  Maccletfield,  Were  there  two  ineelion 
between  me  and  the  Masters  in  Joly,  or  wk 
bemning  of  Augost  ? 

J.  Bennet,  I  oelieve  within  a  month  then 
were  two  meetings. 

E.  of  Maccle^eld,  What  was  the  solgeit 
naatter  of  the  other  meeting  ? 

J,  Bennet.  The  first  meeting  was  to  put  os  ill 
in  mint!  of  oar  doty,  and  to  admooish  ni  to 
avoid  any  complaint. 

£.  of  Maccleifield,  That  was  the  first  meet- 
ing ;  was  there  any  thing  saki  about  Dormer^ 
deficiency. 

J,  Bennet,  I  don't  remember  there  was. 

E.  of  Maccleifield,  What  admonitkin  wis  X 
that  was  given  to  the  Masters,  and  what  vtH 
said  to  them.  If  they  did  fail  in  their  doty? 

/.  Bennet.  The  admonition  was  generally  tt 
take  care  to  perform  our  duty,  not  to  gift  any 
cause  of  complaint,  and,  in  partioolar,  mK 
to  go  out  of  town,  till  a  weiek  after  the  Ued  led. 

E.  of  Maccleifield,  Do  ytm  not  remefflber, 
that  1  said  in  my  admonition,  that  if  any  Msit* 
fkiled  in  his  duty,  I  owed  it  to  the  rsslto  pooiA 
him,  and  to  maice  him  an  cxamfde? 

J.  Bennet,  I  believe  yon  did  say  so. 

Mr.  Lutnyche,  At  the  time  wfaeittbis  idttMfc 
nition  was  given,  was  any  thing  then  said  about 
your  accounts  ? 

J,  Bennet,  No,  I  don't  remember  that  any 
thing  was  then  said  on  that  suiject. 

E.  of  Maccleifield^  In  point  of  regolari^, 
when  these  gentlemen  speak  of  this  1,000(. 
they  should  produce  the  order. 

Serj,  Pengelly,  It  is  here,  and  it  is  adiaittai 
in  the  Answer. 

[The  Order  produced,  proved  by  Mr.  fialih 
Paxton,  who  swore  it  to  be  a  true  copy  of  m 
Order  taken  from  the  Report-office.] 

[Mr.  Paxton  begins  to  read.] 

'^  Martis  decimo  septimo  die  Martii  Abbs 
Regni  Georgii  Regis  decimo,  inter  Pri* 
deaux  Sutton  Cler.  et  Anoam  Uxorem  ejsip 
Mercy  Sheldon  Spinster  et  Egidium  Lis- 
rence  Executor.  Winifred  Sheldon  Spis- 
ster  Defunct.  Quer.  Elisam  Chitty,  Jo- 
hannem  Rossel  et  alios  Defendentes. 

'*  Whereas  the  defendant,  Elta.  Cbitty- 

E.  of  Macclesfield,  It  is  not  necessary  tn 
trouble  my  lords  in  bearing  the  whole  order, 
only  the  ordering  part. 

[Mr.  Paxton  reads  again.  J 

'  His  lordship  doth  order,  that  the  said  Maf 
ter  do,  out  of  the  said  money  in  his  hands,pay 
unto  the  defendant  Elizabetb  Chitty  the  ton 
of  1,000/.,  and  to  the  pUiniifi^  the  sum  or 
500/.,  subject  to  the  further  order  of  tiiil 

Coun.' 

Mr.  Lovibondw^atn, 
Mr.  Lutwyche,  My  lords,  we  desise^tkatAfr. 

Loviboiid  may  bo  mIM,  whether  ho  was  at  fkt 
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meeCiiif  trheiithe  tfasteit  tttended  tty  lord 
Mttccleftfleld  tlMivt  July  last,  aod  «vhaC  jmMed 
ai  tbat  roeetiDi^  ? 

IdWibond.  I  was  at  tbat  meetiitg  with 
aeTeraf  of  tbe  other  Maatenr)  I  thrak  most  of 
then :  aa  ta  what  paaaed  then,  according  to  tbe 
beat  of  my  recoHectioD,  tbe  first  Ihmg  was,  my 
lord  Macclesfield  turned  to  Mr.  Ligbtboun  and 
asked  biro,  Why  be  bad  not  paid  tue  500/.  aa 
weH  as  the  rest  of  tbe  Masters ;  to  which  be 
replied,  He  never  would ;  Snd  ga?e  my  lord 
some  reasons  why  be  would  not.  Then  my 
lord  Macclesfield  was  pleased  to  say,  there  was 
m  matter  tbat  required  expeifitioo,  a  farther  de- 
mand was  made  of  a  sum  of  money,  by  one 
Mr.  LockmaD,  who  behmged  to  the  Prinoe'i 
eoort,  and  it  did  bebotr^  us  to  find  out  some 
way  to  make  him  eaay.  He  proposed  that  tke 
Masters  should  raise  tbat  money  among  them. 
The  Masters  in  general  said,  that  they  could 
not  do  it. 

Mr.  Lutwjfche,  What  arguments  were  mnde 
OM  of  by  my  lord  Macclesfield  to  persuade 
themtoitf 

Lovihond,  I  remember  that  Mr.  Lightboun 
asird^  rather  than  pay  it,  he  would  deliver  up  all 
the  money  and  effects  in  his  bands ;  and  my  lord 
Macclesfield  did  reply,  Perhaps  that  is  not  tbe 
worst  of  the  matter,  it  may  be  worse  than  that ; 
sappose  there  should  be  a  parlikmentary  en- 
quiry, and  the  parKament  should  come  to  a  re- 
solution, that  yon  bate  forfeited  your  oflSces, 
by  baring  bought  them  against  the  statute  of 
Edward  the  6tb. 

Mr.  Lutwyche,  I  desire  be  may  be  asked, 
wlietber  any  encouragement  was  girea,  hi  case 
tht*y  would  pay  this  money  ? 

Loroibond.  I  ddn't  remember  there  was 
any  thing  spoke,  by  wsy  of  encouragement 
to  the  Masters,  for  payment  of  tbat  sum  of 
money. 

Mr.  Lutwyche,  I  desire  to  know  what  was 
tbe  result  of  this  matter,' as  to  this  sum  of  mo- 
ney being  to  be  paid,  and  who  it  was  that  said 
it  should  be  paid  ? 

Lauibond,  tfpon  the  refusal  of  the  Masten, 
my  lord  Macclesfield  said,  Well,  I  will  take  care 
oftbatparttuyself. 

Mr.  LMttcyche,  1  desire  ht  ttay  be  asked, 
whether  any  thitig  was  then  said  id  relation  to 
tbe  deficiency  of  Dorraer^s  oflloa  f 

Lovihond,  Yes,  there  was  some  discourse 
about  that  matter,  and  my  lord  Macclesfield 
did  express  himself  as  Ihongb  it  would  be  an 
unlucky  thing,  and  it  must  be  made  up  one 
Way  or  other,  and  bo  flesired  tbe  Masters  to 
think  of  a  way  to  make  it  up.  My  lord  Mac- 
clesfield said,  If  you  can  hkre  the  enjoyment  of 
yodr  placa,  as  you  hate  bad  them  tbeae  fbtty 
years,  will  you  come  into  sntfie  terms  to  make 
up  that  debt  f  Some  said  they  could  not  come 
into  it ;  some  said  there  might  be  a  means  of 
paying  it  by  annual  instalttrents  oot  of  their  se- 
veral oiBces,  some  s^med  to  agree  to  it ;  others 
aaid  we  may  as  W^tl  make  good  tbe  bankers* 
diibts,  as  mskegood  this  d«bt. 

1.  df  Maicletjieid.  1  desire  k^  may  be  li^d, 


whether  be  did  not  agree,  that  this  deficiency 
should  be  made  good  by  annual  payments  F 

Lovibond,  No,  I  did  not. 

E.  of  Maeeletjield.  1  desire  to  know,  whether 
the  rest  of  tbe  Masters  did  oot  f 

Idmhend*  I  believe  seme  of  the  Masters  did. 

£.  of  Macclesfield,  I  desire  to  know,  who* 
Uler  they  did  all  agree  P 

Lovibond,  I  believe  the  major  part  did.  t 
did  not. 

£.  of  M^elesfield,  Do  you  believe  aay  be- 
sides  yodnelf  disagreed  P 

Lovibond,  Indeed  I  eant  tell.  The  greatest 
part  dfd  agree.  I  canH  say  I  heard  any  ko&f 
refuse. 

£.  &[  Macclesfield,  Some  ho  says,  did  agree 
to  it,  the  migor  part,  and  none  that  he  heard  re- 
fused. 1  desire  to  know,  if  it  was  not  endea* 
voored  to  find  out  *  way  to  make  op  whatever 
deficiency  there  was ;  and  whether  thia  was 
the  anbject  matter,  the  making  good  the  1,0004 
or  the  whole  of  the  debt  P 

Leviband.  The  maki^  good  the  whole  of  the 
debt,  aa  I  understood  it 

£.  of  Macclesfield.  I  thmk  he  said,  tbtl 
I  said  then,  I  would  take  care  of  the  i,OODl. 
Whether  was  tbat  after  they  had  agreed  that 
tbe  defioieiicy  sbonld  be  made  goM,  or  be- 
fore P — Lovibond,  No,  1  think  it  was  before. 

Mr.  Plttmmer.  I  desire  to  kooiV,  if  my  lord 
MaoclesAeM  did  say,  he  would  take  care  of  it, 
when  the  Masters  refused  to  contribute  P 

Lovibond,  To  the  best  of  my  remeurimmoei 
it  was  upon  their  refusal  tbat  he  said  so. 

Mr.  Thomas  Bennet  c$XM  again. 

Tho,  Bennet.  My  lords,  befbre  the  Manageti 
propose  a  question,  I  beg  the  fiivoor  to  men- 
tion a  thing  that  my  memory  slipped  me  in 
yesterday.  My  lordi  Macclesfield  tnen  asked 
me,  what  estate  I  had  norchased  P  1  said  esL 
a-year  in  Kent,  and  40f.  per  annum  m  Suffolk. 
I  mrgot  a  house  I  bought  for  700/.  which  h 
mortgaged  for  the  same  sum.  The  account 
lies  upon  the  table,  1  forgot  it  then,  and  I  did 
then  refer  to  my  account  that  lies  upon  the  tfr- 
ble,  tbat  I  tnight  not  be  mistaken. 

SoL  Gen.  I  desire  he  may  be  asked,  whether 
he  was  present  ft  this  meeting  at  my  tord 
Macclesfield's  P 

Tho.  Bennet.  Yes,  I  was  summoned  to  attend 
my  lord  Macclesfield  on  this  occasion.  I  dined 
that  day  with  my  brother  and  Mr.  Lovibond 
4nd  one  more ;  and  my  brother  toM  me,  thtt 
there  was  a  proposal  come  fcom  my  lord  Mac- 
clesfield by  Mr.  Coitinff  ham.  He  said  it  was, 
that  tbe  Masters  should  advance  SOI,  a- piece, 
towards  a  demand  in  the  Court  of  Chancery  ; 
and  in  case  we  would  do  it,  my  lord  Matelea- 
field  would  make  Mr.  Lightboun  pay  his  500/. 
We,  who  were  then  present,  seetned  to  agree, 
that  if  my  lord  would  make  Mr.  Lightboun  pay 
his  500/.  we  would  pay  our  50/.  a-piece.  In 
the  evening,  when  we  atteodai  my  lord  Mac* 
clesfield,  his  first  application  was  to  Mr.  Light- 
boun, and  as  soon  as  we  came,  be  said  to  nlm, 
Mr.  liglftboQfi,  I  am  surprised  yon  have  vsk 
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paid  your  500/.  as  tbe  rett  bare  done,  I  wmder 
at  \X  ;  and  be  ufied  some  bard  expressions,  that 
1  wonder  be  could  stand  it,  I  could  bardly  bave 
done  it ;  but  Mr.  Li{|^btboun  did  stand  it,  and  re- 
fused to  pay  it,  and  gfare  bis  reasons  for  it» 
and  said  he  bad  i^iven  tbem  over  and  over 
again.  "" 

Sol.  Gen,  What  reasons  were  laid  before  you 
io  pay  it? 

Tho.  Bennet,  Tbe  reasons  laid  before  us  by 
my  lord  Macclesfield  were,  that  there  was  a 
deficiency  in  Dormer's  ofiice,  which  he  wss 
afraid  would  break  out ;  for  here  was  a  de- 
mand of  a  sum  of  oMHiey  by  4me>  for  whom  he 
had  been  spoken  to  by  a  person  of  ?ery  great 
distinetion.  I  did  not  know  who  it  was  then, 
Jbut  1  afterwards  understood  it  was  Mr.  Lock- 
man,  that  was  the  person  that  was  to  bave  tbe 
•money ;  and  he  asked,  if  we  did  not  think  it 
for  our  interest  to  make  such  a  person  our 
friend?    ' 

SoL  Gen.  Was  there  any  thing  more  said  ? 

Xlo.  Bennet.  My  lord  Macclesfield  said  that 
in  case  this  money  was  not  paid,  and  some 
method  found  to  make  up  tbe  deficiency  of  Mr. 
Dormer,  he  believed  it  might  oocssion  a  parlia- 
mentary enquiry,  which  might  hurt  him  very 
much ;  but,  said  he,  I  believe  it  will  hurt  you, 
gentlemen,  much  more. 

Mr.  Lutuyche.  .  Yf&t  there  any  of  tbe 
Masters  that  asked  hira  any  questions,  how  he 
apprehended  it  would  come  into  parliament  ? 

Tho.  Bennet,  Yes,  Mr.  Holrord  a&ked  him 
the  question.  Can  your  lordship  imagine  in 
what  method  this  may  come  into  parliament  P 
My  lord  answered.  Upon  tbe  meeting  of  every 
parliament,  committees  were  chosen  by  tbe 
House  of  Commons,  and  among  the  rest  there 
was  a  committee  of  the  courts  of  justice,  and 
he  thought  it  very  likely,  that  that  committee 
might  take  tliis  under  consideration. 

Sol.  Gen.  What  was  said  upon  tbe  Masters' 
refusal  to  raise  the  1,000/.  ? 

Tho,  Bennet.  After  Mr.  Ligbtboun  refused 
to  pay  towards  tbe  l,eool.  my  lord  then  said 
he  would  make  up  that. 

Sol,  Gen.  Was  there  any  talk  of  Dormer's 
deficiency  ? 

Tho.  Bennet.  There  was  some  discourse 
about  making  up  Mr.  Dormer's  deficiency. 
Several  of  the  Masters  were  against  it.  No 
scheme  could  be  found  that  would  make  it  op. 
I  said  upon  that  occasion,  that  it  was  a  bottom- 
less pit,  and  Mr.  Edwards  had  not  given  satis- 
faction to  any  of  the  Masters  what  the  defi- 
ciency was. 

^  Sir  George  Oxenden.  Was  there  any  men- 
tion made  at  this  meeting  of  the  statute  of 
Edward  6  ? 

Tho.  Bennet.  My  Lord  Chancellor  said,  he 
did  not  know  but  our  oflBices  might  come  within 
the  statute  of  Edward  6 :  and,  if  that  should  be 
so  resolved  by  parliament,  we  must  forfeit  our 
offices;  and  therefore  had  we  not  better  do 
something  than  forfeit  our  offices  ? 

Sen.  Pengelly.  My  lords,  we  beg  leave  to 
aali  Mr,  Lockmaii|  to  whom  this  1,000/.  was 


|Miid,  and  to  shew  your  Undsliips  tiie  dediii^ 
tion  that  was  made  by  tbe  earl  of  MaedesfieU 
at  that  time.  / 

Mr.  Luteoyche.    We  beg  leave  first  torcftl 
the  order  in  Uie  cause  of  Harper  and  Case. 

[The  Order  is  proved. 

[Mr.  Balph  Paxton  reads.] 

*'  Sabbati  ^uinto  die  Decembris,  Anno  Regoi 
Georgii  Regis  undecimo,  inter  Jaoa'  Har- 
per vidua^'  Quer*  Thoma'  Case  Clerics' 
et  Sara'  Maria'  uxor'  ejus,  fleorica' 
Halsey ,  et  alios  Defendentes. 

**  Upon  opening  of  tbe  matter  this  present  day 
unto  tnc  right  hon.  the  Lord  High  Cbanoellor 
of  Great  Britain,  by  Mr.  Solicitor  General  and 
Mr.  Williaots,  being  of  counsel  for  tbe  plaio* 
tifi";  and  Mr.  Benjamin  Jackman,  in  tbe  pre- 
sence of  Mr.  Talbott,  of  counsel  for  the  de- 
fendants, tlie  Cases.  It  was  alleged.  That  if 
beingi  by  tbe  order  made  on  tbe  bearing  of 
this  cause  (inter  alia)  ordered  and  decreed, 
That  the  sum  of  500/.,  part  of  the  mairiaga 

S^rtion  of  the  plaintiff,  received  by  Tbomai 
arper,  clerk,  ner  late  husband,  shoald  ba 
made  good  to  her  with  interest  from  his  de^, 
at  the  rate  of  5/.  per  cent,  per  annum,  togeibcr 
with  her  costs  of  this  suit,  to  be  taxed  by 
Dormer,  then  one  of  the  Masters  of  this  Court, 
out  of  the  said  Thomas  Harper's  estate  (for 
which,  and  other  purposes  in  tne  said  order,  to 
much  as  should  be  necessary  of  the  said  Thosiaa 
Harper's  estate  was  to  be  sold  lo  tbe  beatpor- 
chaser  that  could  be  got  for  the  same,  with  the 
approbation  of  tbe  said  Master :)  and  tbe  aaid 
Master  having,  by  his  report,  (made  punoaot 
to  the  said  oHer,  and)  dated  the  latbofDe* 
cember,  1716,  certified  tbe  sum  of  557/.  16(.  5^ 
to  be  due  to  the  plaintiff  for  principal  and  is- 
terest,  besides  costs.  And  the  said  defeodantt 
having  been  served  with  a  writof  execotiooof 
the  said  decree,  the  said  Master,  by  bis  repoii 
dated  tbe  9th  of  November,  1717,  allowed  die 
said  Jackman  the  purchase  of  three  hosaesat 
Kensington  (part  or  the  premises  directed  to  be 
sold)  at  the  sum  of  860/.  And  tbe  said  Maa- 
ter's  report  being  afterwards  absolutely  cos- 
firmed,  the  said  Jackman  obtained  an  order 
of  the  19th  of  December,  1717,  whereby  itwaa 
ordered.  That  the  writings  belonging  to  tbe 
said  estate,  purchased  by  the  said  Jackoas, 
should  be  delivered  to  his  counsel,  and  that  tbs 
tenants  of  the  said  estate  should  attorn  te 
him,  on  bringing  his  purchase  noooey  before 
the  said  Master.  And  tbe  said  Jackman  did 
accordingly,  on  the  24th  of  the  sameDecemboji 
bring  his  said  purchase  money  before  tbe  aaid 
Master,  ss  by  bis  certificate  of  that  date,  oo« 
read,  appears,  and  the  tenants  attorned  lo  the 
mid  Jackman:  but  the  defendants  bave  evff 
smce,  by  trifling  pretences  and  excuses,  pot  <» 
the  executing  proper  conveyances  to  the  aaid 
Jackman.  Although  the  same  have  been  loQiT 
since  settled  and  allowed  by  Mr.  Edwarda,  one 
of  the  Masters  of  this  Court,  tbs  aaid  Mr- 
Dormer's  successor,  as  by  tbe  sffidsvits  et 
Joseph  Herring  and  Thomai  Atwood  ip- 
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pears.  It  was  tberefoFe  prated,  that  all 
parties .  may  forthwith  execute  ooDveyaaees 
of  the  said  houses  to  the  said  Mr.  Jack- 
mao,  or  as  be  shall  appouit:  and  it  was 
on  the  plaintiff's  behalf  prayed,  that  the 
said  parcbase  money  may  be  paid  to  her,  to- 
wards the  satisfiiction  of  what  is  dae  to  her,  by 
virtne  of  the  said  decree :  Whereto  the  counsel 
for  the  defendants,  Cases,  alleged,  that  they 
are  entitled  to  the  residue  of  the  said  Thomas 
Harper's  estate,  after  such  payments  as  are  di- 
racted  by  the  said  decree  to  be  made  out  of  the 
mime,  are  made,  and  the  defendants  Case  and 
his  wife  were  always  ready  to  join  in  executing 
the  said  conveyances,  upon  an  application  being 
made  of  the  said  Jackman's  purchase  money 
towards  what  is  due  to  the  plaintiff;  but  being 
apprehensive  of  a  deficiency  of  Mr.  Dormer's 
estate  to  answer  the  monies  brought  before 
him,  pursiunt  to  the  orders  of  this  0>urt;  and 
conceiving  they  ou^ht  not  to  be  sufferers, 
tlioagh  such  deficiency' mijght  appear,  and  the 
delay  being  occasioned  by  the  purchaser,  and 
not  by  the  plaintiff,  and  the  said  Master  not  hav» 
iag  settled  the  said  conveyances,  they  did  theny 
^Me  scruple  to  execute  the  said  conveyances,  un* 
til  the  said  Jackman's  purchase  money  should 
beapplied  to  the  purposea  in  the  said  decree ;  but 
are  willing,  if  the  Court  should  think  proper* 
on  payment  of  the  said  S60^t  purchase  money 
to  the  plaintiff,  and  the  said  Thomas  Harper's 
estate  being  discharged  of  so  much,  to  exe- 
cute the  said  conveyances.  Whereupon,  and 
upon  hearing  of  the  said  affidavits  of  the  said 
Joseph  Herring  and  Thomas  Atwood,  and  an 
affidavit  of  notice  to  the  defendant  Halaey  read, 
and  what  was  alleged  on  both  sides ;  his  lord- 
ship  doth  order,  that  it  be  referred  to  the  said 
Mr.  Edwards,  to  examine,  whether  the  said 
2C0L  was  deposited  with  the  said  Mr.  Dormer 
for  the  benent  of  any  particular  [>enon,  and 
vrlioni,and  what  was  the  occasion  of  the  delay, 
that  the  said  conveyances  were  not  executed, 
and  the  said  260i.  purchase  money  paid  out 
before  the  year  1720,  and  whether  there  b 
likely  to.be  a  loss  of  any  monies  deposited  with 
tbe  said  Mr.  Dormer?  And,  noon  the  said 
Blaster's  report,  such  further  orders  shall  be 
9iade  as  shall  be  just." 

Serj.  FengtUy.  My  lords,  this  order  was 
iSMde  in  Deomiber  last :  it  is  a  direction  to  Mr. 
£dwards  to.  see,  whether  there  was  like  to  be 
any  kiss  of  any  monies  deposited  with  Mr. 
I>ormer :  we  pray  that  Mr.  Lockman  may  be 
t^om. 

Mr.  Lockman  sworn. 

8eij.  Pengelly*  We  beg  leave  that  Mr.  Lock- 
nun  may  ue  asked, 'Whether  he  attended  upon 
the  earl  of  Macclesfield  at  any  tio^e  relating  to 
m  sum  of  money,  and  where  ? 

Lockman.  I  received  an  order  from  the  earl 
of  Bfacdesfield  upon  Mr.  Edwards  for  i;000i. 
but  not  being  able  to  receive  it  of  Mr.  Edwards, 
f  Went  to  Kei^sngton  to  wait  upon  the  earl  of 
Macclesfield,  and  told  bis  lordship  the  necessity 
i,  had  for  this  1;000/.  which  belonged  to  Mrs. 


Chitty,  but  tbe  benefit  of  it  was  made  over  to 
me ;  that  I  had  the  misfortune  to  be  back* 
wards  in  my  affairs,  and  had  some  South  Sea 
contracts  to  make  up,  and  had  made  a  compo* 
sition  of  my  debts,  for  which  I  had  about  three 
weeks  to  pay  it  in,  and  therefore  1  desired  the 
fiivour  of  bis  lordship  to  order  me  the  payment 
of  this  1 ,000(.  His  lordship  was  pleased  to  tell 
me,  that  if  I  attended  him  in  town,  and  applied 
to  him  there,  I  should  have  the  money  paid. 
Upon  which  T  waited  upon  his  lordship  in  town : 
and  when  I  had  the  honour  to  see  his  lordship, 
he  told  roe.  That  he  had  enquired  into  the  ai^ 
fair  relating  to,  that  money  upon  which  the  or- 
der was  made ;  that  it  was  in  Mr.  Dormer'a 
office,  where  there  was  a  deficiency ;  that  he 
could  not  yet  brin^  all  the  Masteia  to  settle 
that  matter ;  but  it  I  could  come  a  few  days 
afW,  he  would  see  what  he  could  do  for  me. 
Thereupon  1  attended  several  days,  and  went 
to  Westminster-hall,  and  spoke  to  Mr.  Cotting- 
ham,  and  he  said  great  pains  had  been  taken 
by  my  lord,  but  he  had  not  yet  been  able  to 
brin^  any  thing  to  bear,  but  ne  did  not  doubt 
bnt  m  a  little  time  he  could  bring  it  to.  bear  to 
bis  satisfiiction ;  there  bad  been  some  motions 
made  by  serjeant  Cheshire,  &e.  which  had 
firighteued  the  Masters  IVom  raising  money; 
but  if  I  attended  in  a  few  days,  he  would  do 
what  he  could  for  me.  I  waited  some  days, 
and  at  last  1  took  the  freedom  to  wait  upon  roj 
lord  Macclesfield  at  his  own  house  in  Lduooln's- 
inn-fields,  and  I  told  his  lordship  I  had  attended 
many  days  in  town,  and  had  n^lected  my  duty 
and  service ;  that  the  next  day  was  the  last 
day  appointed  to  pay  my  composition,  and  hav* 
ing  depended  upon  this  money,  1  had  made  nQ 
other  provision.  Whereupon  his  lordship  said 
he  had  taken  a  great  deal  of  pains,  and  ha# 
spoken  to  the  Masters,  and  that  I  should  attend 
bis  lordship  next  day  at  Westminster  at  ten, 
and  he  would  see  what  he  could  do  for  me ; 
but  that  there  was  none  of  the  estate  of  Mr* 
Dormer  left  1  waited  upon  bis  lordship  ac« 
cordin^ly  the  next  day  at  Westminster.  His 
lordship  called  me  into  his  room,  and  told  me 
that  Mr.  Cottingham  should  pay  me  the  1,000/; 
but  he  believed  there  would  come  no  more,  that 
this  would  be  the  last  of  the  money,  or  the  last 
sum  that  Mrs.  Chitty  would  receive;  and  that 
if  she  had  nothing  else,  I  might,  by  marrying 
her,  in  expectation  of  a  fortune,  make  myself 
worse  than  I  was. 

Mr.  Dodington.  I  desire  Mr.  Lockman  may. 
be  asked.  What  the  whole  sum  was  that  was 
paid  in  P 

Lockman,  I  took  it  to  be  about  10,000^ 

Serj.  Pengellv,  I  desire  he  may  be  asked, 
If  tbe  earl  of  Macclesfield  gave  any  farther 
reasons  why  it  was  like  to  be  the  last  sum  ? 

Lockman.  The  earl  of  Macclesfield  did  not 
at  that  time  give  me  any  reason  ;  but  the  dajp 
before,  when  I  had  the  honour  of  seeintf^is 
lordship,  at  his  house  in  Lincoln's-inn-fields, 
and  once  before  that,  his  lordship  told  me  that 
the  Masters  in  Chancery  were  apprehensive  of 
losing  a  great  deal  of  their  privileges,  and  pro* 
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fits  «f  Ihdr  pfatt* ;  tn^  therefore  tome  of  them 
were  not  wulkiig  to  e^TAnee  any  meney. 

Mr.  WeH.  Mv  lordi,  I  beg  leave  to  ask  Mr. 
Ijwkinao,  wkcCher  he  received  any  direction  or 
MliinalioB  at  to  the  keeping  of  tiiii  piirate,  Ihe 
leJiiog,  er  not  telling  k  r 

Lockman,  I  did  reoeiee  no  intiniatioa  at  that 
tieie  ;  allervavde,  when  the  eolicilor  net  oie, 
he  aaked  me,  Pray,  aeys  he,  Mr.  Leckman, 
hawe  ye«  received  the  l,000i.  you  solieited  ^r  ? 
Yeiy  i  hare  received  it.  Plvy,  who  then  paid 
it  yewi?  1  toM  bin  Bfr.  Cottingfaam;  says 
he,  Mr.  Cottiogham  denied  it  to  me.  Upon 
that  I  bet  Mr.  Cettingham  eotte  tiioe  aner- 
wards  ia  the  Court  ef  Beqnests.  He  told  me 
I  should  sty  nothing  of  it :  besides  this,  I  se* 
•MFed  no  inCiaiaiion  to  keep  it  eeeret. 

Mr.  Wett  What  did  be  say  to  yoa  then  ? 
'  Loekmmi,  He  said  at  first  meeting  au,  Yoa 
caa't  fare  well,  hat  you  must  cry  oat  veast* 
■lasl.  J,  heiag  not  weH  acqneiniBd  with  that 
phrase,  did  not  know  what  he  meant. 
I  did  net  know  that  I  had  ever  eat  roast- 
■seetor  boiled*'meat  with  him  either ;  se  I  teld 
him,  if  that  wae  in  relation  to  his  paying  me 
the  1,000/.  it  was  only  what  was  dae,  and  i 
hoped  there  would  he  care  taken  to  answer  the 
rensainder.  He  answered.  He  oouU  not  Idl 
what  the  conseqnenee  would  be,  whether  ever 
it  would  be  made  up,  or  not,  he  coold  act  iell, 
he  was^ery  «noertain. 

E.  of  Mace.  Sir,  1  desire  to  knowofyoo, 
whether  yon  did  not  represent  yourself  to  me 
lo  he  in  tbe  utmost  distress  if  this  money  was 
not  paid  to  yoa«  that  in  such  ease  yoa  must  be 
reined^ 

Lockman,  I  remember  I  told  his  lordsh^i,  • 
tfiat  this  oMNiey  I  had  borrowed  of  Mrs.  Chitty, 
liat  i  had  setded  a  composition  with  my  cre- 
ditors, and  wanted  this  money  to  satisfy  them ; 
that  it  most  be  paid  the  next  day ;  and  if  I  did 
not  then  pay  it,  it  would  be  a  great  damage  to 
iDe ;  bnt  1  pressed  bis  lordship  more,  as  I  de- 
pended upon  his  lordship's  promise,  and  that 
was  the  reason  I  pressed  it  tbe  more. 

E.  of  Maec.  1  desire  he  may  be  asked.  Whe- 
ther I  ever  promts^  to  pay  hun  at  any  time 
before  that? 

Lochman.  When  I  went  to  wait  upon  year 
lordship  at  Kensington,  your  kNNlship  promised 
ne  it  ehoald  he  paid ;  that,  as  soon  as  you 
cameto  town  I  should  apply  to  vonr  lordship, 
and  you  would  give  orders,  -and  it  should  be 
done. 

£.  of  Mucdufidd.  Whether  he  did  not  h>ok 
upon  it,  that  1  did  this  out  of  compassion  to 
him. 

,  JjxkwMn,  I  took  it  as  part  of  a  sum  of  money 
due,  and  1  did  not  look  upon  it  as  charity ,-  or 
out  ef  oompassioD. 

'  £.  of  Maceletfidd.  f  desire  to  know.  Whe- 
ther he  did  not  entreat  it  of  me  as  an  act  ef 
compassion  to  him  ? 

JLoehmm.  I  doir't  understand  the  EngliiAi 
terms,  I  did  mK  use  tbe  word  compassion ;  f 
heggcsd  that  your  lordship  would  be  so  jfood  as 
to  Older  me  the  money. 


£.  of  Maecle^ield.  I  dntire  to  know,  Wbe- 
ther  the  lirst  time  he  applted  to  me  i  prsansi 
to  nay  tbe  nooeoy  ? 

Lockmmu.  Your  locdship  promised  tfas  (Ndsr 
should  he  ^vca  to  the  Master,  and  that  I 
should  he  p£d« 

E.orUacele^d.  When  was  that  pran^? 

Lockmmn,  When  you  {>roaiised  lo  order  ibt 
Master,  and  I  shonid  have  the  moa^. 

E.  of  MaecletJUld.  How  leeg  before  7 
«»  Lochman,  1  can'A  very  weH  rcimeaibqr ;  Wf 
oavae  the  ssAiciter  waited  several  times  upsa 
the  Master,  and  the/ Master  told  him  there  wm 
nothing.  1  went  to  the  Master's  hoooi,  asd 
then  to  the  EsUs,  and  there  1  sew  bin ;  aiid  bs 
told  methcre  wens  ae  assets  in  his  bands  sf 
Mr.  Dormer'a. 

E.ofMacckgfidd.  I  destra  to  know,  Wbe< 
tfaer  he  did  not  desire  a  farther  earn,  afier  tUi 
1,000/.  was  paid  hy  Mr.  Gettiiigfaam,  andhsv 
mnohf 

Locknmm,  My  lord,  I  aak  year  feidsbip't 
pardon,  J  don't  remember  i  then  askrdsey 
-other  enm.  When  I  aaw  yam*  lordehip  aAar* 
wards,  i  ashed  yaurlordshq>,if  it  was  aotpss* 
sible  to  have  another  1,000/.  Yoa  was  plsiaed 
to  tell  me,  there  eonid  be  ao  naere  patiJ. 

£.  of  Matde^M,  Did  not  yon  solicit  isra 
iavther  som,  tiU  Mr.  Cottiagliaai  chid  you  f 

Lockmun.  BIr.  Cettingham  was  a  iittteaagiy- 
when  4  pressed  him.  I  sreat  out  of  dosfs,  W, 
Gottingibam  foNowied  me.  I  afeood  in  the  yaid, 
Mr.  Cottingham  caaae  out,  and  tdd  me,  he  bad 
an  order  from  my  Lord  Ohaocellor  m  call  tbt 
Masters  to  a  meeting,  and  see  what  cooM  bt 
done.  I  aaid,  StUl  this  is  anocrtain ;  how  shdi 
1  do,  if  Ihave  not  this  moaeyP  it  wittiiea 
great  prejadioe  to  me. 

£.  of  iUocc.  I  deaire  to  know,  whether  bs 
did  not  ask  a  farther  sum  of  SOO/.  or  570/.  f 

XiOohsMia.  There  was  an  ordar,  on  a  leUersf 
attorney  from  Mrs.  Chitty,  Jar  that  sum.  fist 
never,  after  I  was  at  your  lordship's  house  at 
Kensington,  did  I  ask  if  iaoiild  have  1,000/. 
more. 

£.  of  MmccU^U.  When  was  that  600/. 
paid  f^^Lockman^    I  don't  know. 

£.  of  UactUtfidd.  I  desire  to  know,  vbs* 
ther,  between  the  time  you  say  yoti  was  pio* 
mised  the  1,000/.  and  the  tioie  ef  payisff  i** 
yon  dk)  not  desire  to  have  tbe  som  of  6f  4k  ad- 
vanced for  Mrs.  Chitty^s  use  ? 

I/fckman.  When  your  kwdship  had  told  bm 
that  1,000/.  was  all  that  could  possibly  be  ob- 
tained, I  made  no  further  solicitations. 

£.  of  MaccUffiel4.  How  looff  was  it  tbtt 
you  came  to  Kensington,  to  ask  me  for  tbtt 
1,000/.  before  the  other  1,000/.  was  paid  ? 

JLockman*  Three  weeks  before. 

£.  of  MaecUiMd,  Then  after  that  time  yas 
never  demandefiany  more  f 

Lockmm.  After  your  lordship  had  told  me 
that  was  all  that  could  be  obtained,  thso  I  de- 
sisted from  asking  any  more. 

£.  of  Macelwfieid.  And  that  was  absot 
three  we^  before  the  time  yoa  reoetred  lbs 
money? 
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Lockman,  I  believe  between  a  fortnight  and 
three  weeks,  or  thereabouts. 

Cam.  Serj.  I  desire  he  may  be  asked,  whe- 
ther he  can  be  oertain  as  to  the  ezpressioD, 
whether  this  was  the  last  money  that  was 
like  U>  be  paid,  or  that  my  lord  would  pay  P 

Lockman,  It  was,  as  I  remember  in  these 
words :  If  the  lady  hath  no  other  fortune  than 
what  is  in  Chancery,  in  tlie  Master's  hand,  this 
will  be  the  last  of  it. 

SoL  Gen.  We  desire  Mr.  Atwood  may  be 

Mr.  Atwood  sworn. 

Seij.  Pengelly,  My  lords,  we  desire  Mr.  At- 
wood may  be  luked,  whether  he  was  in  Court 
at  the  time  a  motion  was  made  upon  an  order 
in  a  cause  between  Harper  and  Cate  ? 

Atwood.  My  lords,  I  w»  at  the  late  Lord 
Chancelbr's  house,  where  about  the  5th  of  De- 
cember last,  the  motion  was  made.    1  was  soli- . 
citor  for  Mrs.  Harper  in  the  cause.    The  occa- 
aon  of  it  waa,  There  was  an  estate  decreed  to 
he  sold,  and  the  money  was  to  be  paid  into  the 
Master's  hands,  who  was  Mr.  Dormer:  the 
money  was  accordingly  paid,  and  the  conrey* 
ances  approved  of  by  the  counsel,  and  a  fine 
agreed  upon ;  hnt  at  last  the  parties  would  not 
execute,  unless  the  money  was  paid  them ;  ob- 
jecting there  would  be  a  deficiency  in  Dor- 
mer's office : .  therefore  they  moved  that  they 
might  not  be  obliged  to  execute  the  convey- 
ance, till  tlie  money  was  applied  and  paid  to 
the  plaintifif.    My  £ord  Chancellor  was  pleased 
to  declare  thereon,  that  he  had  heara  there 
wonU  be  a  deficiency  of  Mr.  Dormer's  effects ; 
but  it  had  never  judicially  come  before  him  ; 
and  what  knowledge  he  had  of  it  was  only  as 
public  news,  and  referred  it  to  Mr.  Edwards  to 
examuie  whether  there  was  likely  to  he  a  defi- 
ciency, or  not.  I  was  near  two  months  before  I 
could  get  this  order  passed ;  and  then  the  Im- 
peachment came  on.    The  Register  told  me  he 
was  aftaid  this  order  would  do  some  mischief. 
When  1  had  got  the  order,  I  was  told  by  several 
people  about  the  town,  that  Mr.  Dormer's  ef- 
lects  were  very  defective ;  and  that  my  Lord 
Chaocelk)r  had  directed  a  composition  to  be 
made  with  one  Wilson,  who  was  a  banker; 
and  badAdirected  Mr.  Hiccocks  to  compound 
ibr  half-a-crown  in  the  pound,  and  that  others 
bad  twenty  shillings ;  and  that  my  Lord  Chan- 
celkHT  had  directed  an  enquiry  to  oe  made  whe- 
ther there  was  any  deficient.    1  was  adviiied 
to  put  in  these  words :  *  By  what  means ;'  be- 
canae  I  was  told  then,  it  was  by  reason  of  com- 
pounding, that  debt  with  Wilton ;   but  the  Re- 
gister would  not  let  them  stand. 

Serj.  Peng.  The  making  of  the  order,  in  this 
caae,  confirms  the  evidence  of  Mr.  Atwood, 
that  his  lordship  declared  he  had  heard  of  it 
no  otherwise  than  as  public  news ;  because  by 
ibis  order  he  directs  Mr.  Edwards  to  enquire, 
whether  there  was  likely  to  be  a  deficiency,  or 
not,  although  it  had  been  so  well  known  to  his 
lordship  some  years  before. 
Serj.  Trohyn.  He  says  there  are  words  ttrack 
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OHt  of  this  order;  I  desire  to  know,  whether 
those  words  were  not  added  by  himself  to  tha 
order? 

Atwood*  Yes,  they  were  added  by  me  befbra 
it  passed. 

Serj.  Pro5yn.  When? 

Atwood.  After  1  had  the  order  from  the  Re* 
gister.  ' 

Seij.  Feng,  When  was  that  ? 

Atwood.  It  was  near  two  months  before  L 
could  get  .the  ^rder  passed. 

£.  of  Afocc.  Had  you  the  order  passed  be* 
fore  the  Impeachment? 

Atwood.   Yes,  I  believe  I  had. 

E.  of  Mace.  Had  you  it  passed  before  this 
matter  came  into  parliament? 

Atwood.  I  don*t  particularly  know;  Ibelieva 
it  was  before  your  lordship  was  impeached. 

£.  of  Mace.  Whether  was  it  after  I  had  part* 
ed  with  the  seals? 

Atwood.  I -believe  after. 

E.of  Afocc.  How  long  was  it  before  yo  . 
added  those  words  ? 

Atwood.  Two  or  three  days  after  I  had  go^ 
the  order. 

£.  of  Jlfocc.  When  was  it  the  Register  struck 
oat  those  words? 

Atwood.  1  can't  say,  I  believe  it  was  befora 
the  Impeachment.  The  other  side  had  lei 
those  words  be  in ;  but  yet  the  Register  struck 
them  out. 

£.  of  Alocc.  Was  it  after  I  bad  ceased  to  ha 
Chancellor? 

Atwood.  I  believe  it  was. 

£.  of  Mace.  Was  anv  thing  said,  at  tha£ 
time,  of  the  accident  of  Wilson's  brealung,  an4 
Poulter'^  goinff  off  ? 

Atwood,  I  00  remember  your  lordship  said^ 
Wilson  was  become  bankrupt,  and  that  he  hadi 
money  of  Mr.  Dormer's ;  and  you  said  some-^ 
thing  of  a  person  that  was  sued  by  Wilson» 
and  of  a  recovery  against  him  ;  and  of  an  ac- 
tion brought  for  in  eseape ;  and  you  ooncluded, 
upon  the  whole,  that  all  you  knew  of  tha 
matter  was  onl^  as  public  news.  This  waa 
after  yon  had  given  an  aceonntof  tha  matter 
of  Wilson  and  of  the  roanhal. 

Dr.  Saver.  I  desire  he  may  be  asked,  wba* 
ther  my  tord  did  not  express  a  doabt,  bow  thesa 
matters  might  come  out? 

Atwood.  I  don't  know  what  his  lordship  waa 
pleaseo  to  donbt  of. 

Seg.  Frob^fn.  I  desire  Mr.  Atwood  would 
recollect  himself,  whether  there  was  any  ootioi^ 
taken,  how  this  might  come  out,  when  the  re* 
port  of  the  Masters  should  be  made  ? 

Atwood.  I  don't  nsmember  any  thing  tend- 
ing to  that. 

Coffi.  Serj.  Whether  he  took  any  memoranda 
of  these  words,  and  when  ? 

Atwood.  No,  I  took  no  memoranda  of  them» 
till  1  was  summoned  to  attend  the  committee. 

Com.  Serj.  I  desire  Mr.  Atwood  may  give  a 
reason  how  he  comes  to  forget  facts,  and  re« 
member  a  form,  of  wonis  ? 

Atwood.  I  don't  remember  all  tha  facts  thai 
have  been  asked, 
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Mr.  Itohins.  Whether  niy  loriii  d?d  not  lAen- 
tion  a  t>ftrticalar  sum  that  Was  owing  from 
Wilson  to  DprinerP 

AltDood,  1  believe  my  lord  did  mention  a 
ram,  and  1  believe  it  was  18,000/. 

Mr.  Robins.  Whether  he  did  not  mention 
that  Wilson  bad  brooght  an  action  of  escape 
•gainst  the  marshal? 

,  Atwood,  Yes;  that  Wilson  had  brought  an 
action  ot"  escape  against  the  marshal. 

Mr.  Robins.  Whether  he  did  not  mention, 
that  Wilson  had  recovered  a  judgment  against 
the  marshal? 

Atwood.  Yef,  tbat  Wilsoii  had  recovered  a 
judgment. 

Mr.  Robins*  Whether  there  ivas  any  thing 
Md  of  the  escape  of  Pbulter  ? 

Atwood.  Yes,  mv  lord  did  mention,  that 
thiere  vras  an  action  Drought  against  the  m%r- 
abal  for  that  Yny  escape. 

Com.  Setj,  Whether  my  lord,  having  men- 
tioned these  Particulars,  he  did  not  from  thence 
infer,  he  eot|ld  not  then  tell  bow  matters  might 
come  out? 

Atwood.  1  do  not  remember  any  thing  of 
that. 

Mr.  Lutwffehe.  My  lords,  I  shall  only  nialr^ 
^e  short  observation.  Tbe  lord  Macclesfield 
aaith  in  hb  Answer,  that  he  doth,  not  believe 
that  he  had  any  disooune  with  the  Masters 
about  the  payment  of  this  1,000/.  I  submit  it 
to  your  lordshipa,  whether  there  aire  not  four  or 
£ve  witnesses  to  it?  We  have  now  done  with 
the  Sixteenth  Artide. 

Sol,  Gen.  We  itiall  proceed  to  oti^  prooft  on 
tile  Seventeenth  Artid^.  And  it  will  De  tteces- 
aary  to  lay  before  your  lorddiipa  three  or  four 
<irdm,  for  the  broof  of  this  Aracfe. 

Mr.  Ralph  fiaxton.  being  called,  appeared, 
and  proved  the  severa  Orders  following,  which 
were  then  all  read. 

I  m  ^ 

.  AaOrder»datedl&JaniHH7,80eorguRegi8. 
Another,  dated  8  March,  8  Georgii  Regis. 
Another,  dated  5  July,  8Georgii  Rogia. 
Another,  dated  9%  Dec.,  9  Geoigii  Regis. 

^*  JofisdedfflooelnvoDie  JanoariiAnnoRegni 
IVnt  Qeoigii  Regis  octavo,  inter  Jonathan' 
Jones  Iniant'  per  Eliza' Jones  Vidua'  pros' 
Amit'  et  dieU'  Eliza'  Jones  Qoer',  Thoma' 
Jett  Arm'  et  Petrn'  Wise,  Defendentea. 

**  TTpon  opening  of  the  matter,  this  present 
jay,  unto  this  Court,  by  Mr.  Serjeant  Cheshire, 
Of  counsel  with  the  piaintifr  Jonathan  Jones, 
in  the  presence  of  Mr.  Ketelbey,  of  counsel 
n'ith  the  plaintiff  £lizal«eth  Jones,  and  the  de- 
fendant Wise ;  and  Mr.  Horsely,  of  counsel 
with  the  defehdiuit  Jett.  l*he  counsel  for  the 
plaintiff  Jonathan  Jones  alleged,  that  Jonathan 
Jones  deceased,  father  of  the  plaintiff  Jona- 
than Jones,  and  husband  of  the  plaintiff  Eli- 
zabeth, by  his  will,  devised  one  moie|^  of  his* 
estate,  which  was  wholly  personal,  after  pay- 
ment of  his  debts  and  funeral  ezpences,  to  the 
plaintiff  Elizabeth,  and  the  other  ohoiety  to  the 
plaintiff  Jonathan  JoneSi  whah  he'shoold  at- 


tain his  age  of  21  years,  together  with  (he  pt^ 
duce  thereof,  and  made  tne  defcndairti,  M 
ana  Wise,  executors  in  trust  for  the  said  ptida- 
tiffs,  who  duly  proved  the  said  will.  That  tbi 
plaintiffs  having  brought  their  Bill  in  thli 
Court,  to  have  an  account  of  the  said  ieitirtilr^ 
estate,  for  a  maintenance  fbr  the  ptaintiff  Joba- 
than,  during  his  infancy,  and  a  pertbrmadoe  A 
the  said  will:  Upon  the  hearing  of  thik  ctos^ 
it  was  referred  to  Mr.  Dormer,  then  one  of  the 
Blasters  of  Uiis  Court,  to  take  anaccoabi<^ 
the  said  testator's  estate;  and  the  sdrphtl 
thereof,  after  the  deductions  tberem  mentioiied, 
#as  to  be  divided  into  moieties  ;  and  the  plaio- 
tiff  Elizabeth's  moiety  was  forthwith  as&oed 
to  her ;  add  the  other  moiety  vras  to  be  buoel 
out  at  fntei-est,  by  the  siid  Master,  fbr  the  iti j 
infant's  benefit.  And  the  silid  Master  wnb 
assi^  a  maintenance  for  the  said  phintid^,  ftr 
the  tinie  past ;  and  was  dlso  to  cotisider  whtt 
was  proper  to  be  allowed  for  his  mamteoiod^ 
fbr  the  future.  That  the  said  Master,  bani^ 
proceeded  tA  tske  an  account  of  the  Said  Uf 
tator'a  estate,  h  appeared,  that  so  much  thmn 
was  raised  by  the  sale  of  Bank  and  South  fld 
stock,  and  brought  before  the  Master,  as  ambnot- 
ed  to  5,985/.  d;.  4(f. ;  one  moiety  whereof,  afttf 
payment  of  her  share  of  the  costs  of  the  suit,  be- 
longs to  the  plaintiff  Elizabeth  Jones,  and  b^ 
been  accoi^gly  oiid  to  her ;  and  the  other 
moiety  belongs  to  tne  plaintiff  Jonathan  Joocl 
sad  is  now  in  the  habus  of  Mr.  Edwards,  on 
of  the  Masters  of  ibis  Court,  who  socceeded 
the  said  Mr.  Dormer,  and  to  whom  the  referf 
ence  in  this  cause  bath  been  transferred.  Tlitt 
the  plaihtiff  Jonathan  Jones,  hath  now  attsinel 
hfs  age  of  l2l  yeaii,  as  by  affidavit  and  certSfi* 
cate  appe^,  dud  ii  ^titled  to  receirifi  hi 
moiety  of  the  saic)  monies,  after  dedoctioo  of 
his  fi/hare  of  the  said  costs.  And  having  oon- 
^cted  some  considerable  debt^  for  his  main- 
tenance, and  otherwise,  during  his  infoocy,  firf 
which  he  is  threatened  to  be  arrei/ted,  in  csA 
the  ssid  debts  are  not  speedily  psid :  Tt  ^ 
therefore  prayed,  that  the  said  Master  inayi 
QUt  ofthe  monies  in  his  hands,  pay  to  thephu* 
tiff,  Jolisthan  Jones,  the  sum  of  400/.,  which, 
upon  rsEtding  the  said  affidavit  and  certifi^ 
inizabetb  Jones,  and  the  defendant.  Wise,  wh6 
consented  thereto,  tod  the  counsel  f9r  Afe  ^ 
fendant,  Jett,  who  did  not  oppose  the  payiMttt 
thereof,  is  ordered  acccordingiy." 

M  Jovis  octavo  Die  Martii  Aiibo  Rmi  M 
Georgii  Regis  ocUvo,  intsr  Jonslhift' 
Jonca  et  Eliza'  Jbnea  Quer',  TlMmM'  M 
Arm*  et  Petru*  SV'm,  Defendeiftes. 

<<  Upon  opening  of  the  matter,  this  treiei^ 
day,  unto  the  right  honourable  the  Lord  High 
Chancellor  of  Great  Britain,  by  Ar.  SegeiDt 
Cheshire,  being  of  counsel  fbr  the  plaiomT, 
Jonathan  Jones,  in  the  presence  of  Mr.  Ketle- 
bey,  of  counsel  for  the  nlainiiff  Elizabeth  Jooei, 
and  for  the  defendant  Wise:  It  was  alleged, 
that  Jonathan  Jones,  deceased,  father  of  the 
plaintiff  Jonathan  Jones,  and  husband  of  U|J 
pidntiffEmMb^  Jonesy  by  hDi  wfll,  denM 
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^ll^dy  that  Jonathan  Jones  deceased,  father  of 
the  plaintiff  Jonathan  Jones,  and  husband  of 


one  moiety  of  his  estate  (which  was  wholly 
personal)  after  paymeot  of  ms  debts  and  funeral 
ezpences,  to  tne  plaiRtiiBT  Elizabeth,  and  the 
other  moiety  to  th^  plainti^  Jonathan  Jones, 
.  when  he  should  attain  his  age  of  ^1  years,  to- 

f:etber  with  the  produce  thereof ;  and  made  the 
efeodants,  Jett  and  Wise,  executors  in  trust 
for  the  said  plaintiffs;  and  the  said  defendants 
duly  proved  the  said  will.    That  the  ^laintiffit 
exhibited  their  bill  into  this  Court  against  the 
defendants,  to  have  an  account  of  the  said  tes- 
tator's estate,  and  a  performance  of  his  will. 
And  upon  the  hearing  of  the  cause,  it  was  re- 
ferred to  Mr.  Dormer,  then  one  of  the  Masters 
of  this  Court,  to  take  an  account  of  the  said 
testator's  estate;  and  the  surjplus  thereof,  after 
the  deductions  therein  mentioned,  was  to  be 
divided  into  moieties ;  and  the  plaintiff  Eliza- 
beth's moiety  was  to  be  forthwith  assigned  to 
her;  and  the  other  moiety  was  to  be  placed  out 
at  interest  by  the  said  Master  for  the  said  in- 
ftnt's  benefit.  That  the  said  Master  having  pro- 
ceeded to  take  an  accoi|nt  of  the  said  testator's 
estate^  it  appeared,  that  so  much  was  raised  by 
the  sale  ofthe  Bank  and  South  Sea  stocks,  and 
brought  before  the  said  Master,  as  amounted  to 
5,985/.  $s.  4^.,  one  moieb^    whereof,   after 
payment  to  the  plaintiff  Elizabeth   Jones's 
sh^re  of  the  costs  of  this  suit,  belonged  to  her, 
and, had  been  accordingly  paid  to  her ;  acd  the 
Other  moiety  belonging  to  the  plaintiff  Jona- 
than Jones,  and  was  in  the  hands  of  Mr.  Ed- 
wards, one  of  the  Masters  of  this  Court  (who 
succeeded  the  said  Mr.  Dormer.)    That  the 
plaintiff,  Jonathan  Jones,  has  attained  the  age 
of  31  years,  as  by  certificate  and  affidavit  ap- 
pears, and  is  entitled  to  receive  his  moiety  of 
the  said  money,  after  deduction  of  his  share  of 
the  said  costs :  and  he  had  contracted  for  a 
j[»ost  in  the  army,  which,  with  his  equipage, 
win  amount  to  2,000/.,  which  he  is  advised  will 
he  wery  advantageous  for  him  to  purchase; 
and  therefore  it  was  prayed,  that  the  said  Mas- 
ter may  pay  to  the  plaintiff,  Jonathan  Jones, 
bat  of  the  money  ^n  nis  hands,  a  sum  not  ex- 
ceeding 2,000/.,  to  be  laid  out  in  the  purchase 
of  a  commission,  and  for   other    purposes. 
"Whereupon,  and  upon  hearing  of  the  pUintiff, 
Elizabeth  Jones,  and  defendant  Wise's  counsel ; 
and  bearing  an  affidavit  of  notice  of  this  motion 
to  the  defendant  Jett  read,  and  what  was  alleg- 
ed by  the  counsel  on  both  sides ;  it  is  ordered, 
that*the  said  Master  do,  out  of  the  money  in 
his   bands,  pay  unto  the  plaintiff, '  Jonatl|an 
Jpnes,  the  sum  of  8«000/. ;  the  plaintiff,  Eliza- 
|»etb  Jones,  and  the  defendant  Wise,  having  sub- 
scribed the  Register's  book)  signifying  their 
cboaent  thereto/' 

^  JoTisqainto  Die  Julii  Ani|0  Begni  D'ni  Geor- 

Sl  Regis  octavo,  inter  Jonathan'  Jones  et 
liza'  Jones,  Uuer',  Thoma'  Jett  Arm' 
et  Petra'  Wise,  Defendentes. 

«<XJpon  opening  of  the  matter  this  presient  day, 
onto  the  right  honourable  the  Lord  Qigh  Chan- 
ceiltor  of  Great  Britain,  by  l^r.  Serjeant  Che- 
ff^t  beiojg  of  counsel  6v  the  jgm^t^i  it  was 


the  plaintiff  Elizabeth  Jones,  by  his  will  de- 
vised one  moiety  of  his  estate  (which  was 
wholly  personal,)  after  payment  of  his  debts 
and  funeral  expences,to  the  plaintiff  Elizabeth, 
and  the  other  moiety  to  the  plaintiff,  Jonathan 
Jones,  when  he  should  attain  his  age  of  SI 
years,  together  with  the  produce  thereof,  and 
made  the  defendants,  Jett  and  Wise,  executors 
in  trust  for  the  said  piaintiflb,  and  the  said  dei'en- 
dants  dnly  proved  the  said  wiU.  That  the  plain- 
tifis  exhibited  their  hill  into  this  Court  against 
the  defendants,  to  have  an  account  of  the  said 
testator's  estate,  and  a  perfbrmanoe  of  bis  will ; 
and  upon  the  hearingof  the  cause,  it  was  re- 
ferred to  Mr.  Dormer,  then  one  ofthe  Mastera 
of  this  Court,  to  take  an  account  of  the  said 
testator's  estate ;  and  the  surplus  thereof,  after 
the  deductions  therein  mentioned,  was  to  be 
divided  into  moieties,  and  the  plaintiff  jplliza- 
beth's  moiety  was  to  be  forthwith  assigned  to 
her,  and  the  other  moiety  was  to  be  pla^  out 
at  interest  by  the  said  Master  for  the  said  in^ 
fant's  benefit.  That  the  said  Master  having 
proceeded  to  take  an  account  of  the  said  testa- 
tor's estate,  it  appeared  by  several  ceilificatea' 
from  the  said  Inaster,  that  so  much  thereof 
was  raised  by  the  sale  of  the  Bank  and  South 
Sea  stocks,  and  brought  before  him,  as  amount- 
ed to  5,985/.  3$.  4d. ;  that  one  moiety  thereof, 
afterpayment  ofthe  plain^ff  Elizabeth  Jones's 
share  of  the  costs  ot  this  suit,  hath  been  in 
pursuance  of  several  orders  of  this  Court  pai4 
to  her,  and  the  other  moiety,  which  belonged 
to  the  plaintiff  Jonathui  Jones,  was  paid  over 
to  Mr.'  Edwards,  one  of  the  Masters  of  this 
Court  (who  succeeded  the  said  Mr.  Dormer.) 
That  the  plamtiff  Jonathan  Jones,  having  at- 
tained his  a^  of  31  years,  and  being  entitled 
to  recdve  his  moiety  of  the  said  money,  after 
deduction  of  his  share  of  the  said  costs ;  and 
be  having  contracted  for  a  post  in  the  army, 
which,  with  his  equipage,  will  amount  to 
2,000/.,  he  did,  on  the  ttth  of  Mardi  last,  apply 
to  the  Court  for  that  money,  and  it  was  tbeki 
ordered,  that  the  said  Master  should,  out  of  the 
money  in  bis  bands,  pay  unto  the  plaintiff,  Jo- 
nathan Jones,  the  sum  of  9,000/.,  the  plaintiff 
Elizabeth  Jones,  and  defendant  Wise,  having 
subscribed  the  Register's  book,  signifying  their 
consent  thereto ;  that  pursuant  to  the  said 
order,  the  said  Master  paid  ^be  said  3,Oo6/., 
and  there  now  remaining  in  bis  bands  of  the 
plaintiff  Jonathan  Jones's  share  of  the  savi 
money,  about  the  sum  of  643/.  That  the  sa^ 
plaintiff  Jonathan  Jones,  having  present  occa* 
sion  for  the  said  money,  hath  executed  a  letter 
of  attorney  to  the  plaintiff  Elizabeth  Jones,  hia 
mother,  dated  the  35tb  day  of  May  last,  em- 
powering her  to  receive  ail  monies  due  to  hina 
from  the  said  Master,  and  the  interest  thereof, 
for  the  purposes  therein  mentioned.  It  waa 
therefore  prated,  that  the  said  Master  may  pay 
to  the  said  plaintiff,  Elizabeth  Jones,  the  re- 
mainder of  the  money  which  is  in  his  bandSt 
bejopgiiig  to  the  jajd  Joiu^aa'a  iihiu'(»>  put- 
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■aant  to  the  letter  of  attorney  executed  for  that 
purpose,  which,  upon  hearing  of  Mr.  Horse- 
ley,  of  counsel  for  the  defendant  Jett,  and  what 
was.  alleged  on  both  sides,  his  lordship  held 
reasonable,  and  doth  order  the  same  accord- 
ingly." 

"  Sab'ti  Tioesimo  secundo  Die  Decembr*  Anno 
Regni  D'ni  Georgii  Rera  nono,  inter 
Prideanx  Sutton  Cler'  et  Anna'  Uxor'  ejus  ' 
Mercy  Sheldon  Spinstr'  et  Egidiu*  Law- 
rence  gen'  Extor'  Winifr^  Sheldon 
Spinstr'  Defunct'  Quer',  Eiisam  Gbitty 
el  Joh'em  Russell  et  al'  per  BLlla'  ad  re- 
Tirend'  et  Snpplementf  Defend'* 

Whereas  the  defendant  Elizabeth  ChiU^,  on 
the  11th  of  this  instant  December,  preferred 
her  Petition  to  the  right  honourable  the  Lord 
High  Chancellor  of  Great  Britain,  shewing, 
that  the  plaintiff  and  Winifred  Sheldon,  since 
deceased,  having  executed  their  bill  for  an  ac- 
count of  the  estate  of  Ralph  Sheldon,  who  died 
in  the  East- Indies ;  and  to  have  their  shares 
and  proportions  thereof,  pursuant  to  his  will ; 
it  was  on  the  bearing  of  tnis  cause,  the  28th  of 
May,  171jf,  declared,  that  the  defendant, 
Elizabeth  Chitty,  was  entitled  to  one  third  of 
the  said  estate,  under  the  will  of  the  testator 
Sheldon,  her  second  husband,  in  her  own  right, 
and  to  a  moiety  of  the  other  two  thirds  in  right 
•f,  or  as  surviving  the  children  she  had  by  the 
said  Sheldon,  who  were  dead,  and  that  the 
«ther  moiety  of  the  said  two  thirds  belonged  to 
the  plaintiin,  or  those  whom  they  represented 
and  decreed  the  same,  after  just  allowances  to 
be  paid  and  distributed  accordingly ;  and  sir 
Kooert  Nightingale,  bart  since  dead,  having 
by  his  answer  admitted  to  have  in  his  hands 
10,470/.  Ss.  6d.,  part  of  tlie  testator's  es- 
tate: it  was  ordered,  that  he  should  carry 
10,000/.  thereof  before  Mr.  Dormer,  then  one 
of  the  Masters,  to  be  by  him  placed  out  at  in- 
'terest  on  government,  or  such  other  security 
as  he  should  approve  of  for  the  benefit  of  the 
parties  to  whom  the  said  should  belong.  In 
pursuance  whereof  the  said  Robert  Nightin- 
gale carried  the  said  10,000/.  before  the 
■aid  Master,  who  placed  the  same  out  at 
interest,  and  on  the  39th  of  July,  1719, 
though  the  said  10,000/.,  with  the  interest, 
whidi  had  been  received  by  the  said  Master, 
amounting  to  11,359/.  7$.  S^/.,  the  said 
•Master,  by  his  report,  certified,  that  he  had 
placed  11,300/.  part  thereof,  out  on  the  land- 
tax,  lor  the  year  1719,  at  4/.  per  cent,  and  that 
the  59/.  7s.  Sd,  remained  in  his  hands ;  that  on 
the  3d  of  August,  1720,  the  plaintiff,  by  Pe- 
tion,  applied  to  his  lordship,  that  the  Master 
might  pay  them  some  money  to  carry  on  this 
cause,  and  lor  their  other  occasions;  upon 
hearing  whereof  they  were  ordered  600/.  out  of 
the  vaoney  in  the  Master's  hands,  which  they 
have  received  accordingly.  That  tlie  defend- 
ant Elizabeth  Chitty  had,  ever  since  the  death 
of  her  late  husband  Josiah  Chitty,  wanted 
money,  not  ouly  to  defend  the  said  cause,  but 
tieo  lor  her  support,  and  other  oeotiiBry  oc« 


easions,  and  that  neither  she,  nor  her  late  km- 
band,  had  received  any  part  of  the  principal  er 
interest  before  the  Master,  nor  any  other  part  oC 
the  testator's  estate,  except  some  jewels,  which 
were  delivered  up  by  the  trustees  of  the  tes- 
tator's vrill  in  India  to  her  and  her  late  hoshsnd, 
which,  or  the  greatest  part  thereof,  sbeclaioMd 
as  her  paraphernalia,  but  that  she  had  nobese- 
flt  or  advantage  thereof,  her  husband  baviiig 
sold  and  disposed  of  thenr  in   his  Ufe-tisM. 
Therefore,  and  for  that  the  money  in  the  baadi 
of  Mr.  Edwards,  one  of  the  Masters  oT  tlus 
Court,  who  succeeded  the  said  Mr.  Dormer  ia 
his  office,  were  considerably  encreased  by  the 
interest  which  had  been  received  by  him,  and 
for  that  the  said  Mrs.  Chitty  was,  as  aforenid, 
entitled  to  two  thirds  of  tlie  said  testator's  estate, 
except  what  should  be  decreed  thereout  to  her 
children  by  her  first  husband,  who  were  ca« 
titled  to  one  moiety  of  their  father'^  esUte, 
which  was  possessed  by  the  said  Ralph  Shd- 
don,  and  for  that  she  was  obliged  to  maistaia 
them,  it  was  prayed,  that  the  said  Mr.  Ed- 
wards might,  out  of  the  money  in  his  hands,  sad 
which  should  be  paid  in  upon  the  commg  in  sf 
any  of  the  secunties  taken  for  the  same,  pay 
unto  the  defendant  Mrs.  Chitty,  such  sum  tf 
money  as  his  lordship  should   think  fit,  Is 
enable  her  to  carry  on  the  said  cause,  and  Ar 
her  immediate  snpiiorty  and  other  oocasioBi. 
Whereupon  all  parties  were  ordered  to  attesd 
his  lordship  on  the  then  next  day  of  Petiliooi. 
And  whereas  the  said  plaintiffs,  on  thelsA 
day  of  this  instant  December,  also  prefim 
their  Petition  to  his  lordsliip,  shewing,  inter  sf, 
that  they  were,  through  their  great  occssisB 
for  money,  forced  to  apply  the  greatest  part  of 
the  money  ordered  them  as  afores^d,  towaidi 
their  support ;  and  that  the  aaid  cause  had  hem 
lonff  depending,  and  very  expensive,  and  wu 
likely   to   undergo  great    travail  before  the 
said    Master,  before  the  said  accoont  cow 
be  taken,  so  that  they  had  great  oocaaoa 
for  more  money,  not  only  to  carry  on  the 
said  cause,  but  also  for  their  support,  and 
other  necessary  occasions  ;  and  therefore  prar- 
ing  that  the  said  Master  might  also  ontoftbe 
monies  in  his  hands,  and  which  should  he  |isid 
in,  upon  coming  in  of  any  of  the  secuntiet 
taken  for  the  same,  pay  unto  the  plaintii&ior 
their  solicitors,  such  sums  of  money  as  hif 
lordship  should  think  fit,  to  enable  them  to 
carry  on  the  said  cause,  and  for  their  f  mmedisie 
support  and  other  occasions ;  and  the  matter « 
the  said  Petition  being  orueredtocomeon  with 
the  defendant  Cbittv^s  Petition ;  and  coauel 
on  both  sides  this  dliay  attending  aocordinglT' 
Whereupon,  and  upon  hearing  both  the  sud 
PetitioQs  read,  and  what  was  alleged  bythi 
counsel  on  both  sides,  his  lordship  doth  order, 
that  the  said  Mr.  Edwanls  do,  outof  tbemoosy 
in  his  hands,  pay  unto  the  defendant,  mn* 
Chitty,  tlie  sum  of  600/.,  and  also  unto  tbs 
plaintiffs  100/.  r  piece;  and  it  being  nowal- 
leged,  that  John  Wyvill,  esq,  having  exhibiW 
his  bill  against  the  said  Giles  Uwreooe,  f« 
payment  of  a  legacy  of  ^OOL  beqaestbed  ^ 
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him  by  the  will  of  the  said  Winifred  Sheldon : 
it  WM  on  the  hearing^  the  said  cause,  the  Ist 
day  of  December,  1721,  decreed,  that  the  said 
Mr.  Wyfill  should  be  paid  the  said  legacy  and 
interest,  together  with  the  costs  of  that  suit, 
out  of  the  assets  of  the  said  Ralph  Sheldon.  1 1 
h  further  ordered,  that  the  said  Master,  do  out 
of  the  money  in  his  bands,  pay  the  plaintiff, 
Lawrence,  the  further  sum  of  300/.  to  enable 
liim  to  satisfy  the  said  decree." 

Mr.  Lutwy^he.  Pray,  shew  Mr.  Edwards 
those  Orders.  [The  Orders  shewn  to  Mr.  Ed'* 
wards.] 

Mr.  Lutwyche,  My  lords,  we  desire  that  Mr. 
Edwards  may  be  asked,  whether  he  hath  paid 
any  money  in  that  caose  ? 

Edwards.  Here  are  two  causes,  which  is  it 
yon  mean,  that  of  Jon^  and  Jett? 

Mr.  Lutwyche,  Yes,  that  of  J  ones  and  Jett. 

Edwards,  The  money  ordered,  by  those  se- 
veral orders,  hath  been  paid  by  me. 

Mr.  Luttpyche,  I  desire  to  know,  whether 
Mr.  Edwards  can  inform  your  lordships,  whe- 
ther it  is  the  whole  money,  or  but  in  part? 

Edwards.  It  is  the  whole  money  in  the  cause. 

Mr.  Lutwyche,  I  desire  he  may  be  asked, 
whether  the  money  was  paid  out  of  Mr.  Dor- 
mer's effects,  or  out  of  his  own  ? 

Edwards,  Out  of  Mr.  Doriner's  effects. 

£.  of  Macclesfield,  My  lords,  Mr.  Edwards 
is  a  little  mistaken,  please  to  put  the  orders  in ; 
here  are  three  orders  in  one  cause,  and  one  in 
mnother;  I  desire  to  know,  whether  in  both 
causes  the  whole  money  was  paid  out  ? 

Edwards,  In  that  between  Jones  and  Jett, 
tbe  whole  money  was  paid  out ;  in  the  other, 
between  Sutton  and  Sheldon,  the  whole  was  not 
paid,  but  only  part. 

Soj.  Pengelly,  We  beg  leave  to  ask  Mr. 
ISdwards,  whether  he  did  not  pa}^  the  whole 
.  .  that  was  ordered  by  those  several  orders  ? 

Edwards,  Yes,  my  lords. 
'   Mr.  Lutwyche,  Mr.  Edwards  did  tell  your 
lordships  before,  that  all  the  money,  arising  by 
Mr.  Dormer's  effects,  was  paid  out  and  gone. 

Seij.  Fengelly,  My  lords,  we  have  gone 
through  these  three  Articles  that  have  heen 
opened,  and  weshallcall  no  more  proof  to  them. 

Then  the  House  adjourned  to  Monday  next 
at  ten  o'clock  in  the  forenoon. 


Thb  Fourth  Day. 

Monday^  May  10. 

The  Lords  being  seated  in  their  House,  and 
the  Managers  being  come,  and  the  Earl  sitting 
on  a  stool,  as  before,  and  his  counsel  and  soli- 
ctors at  the  bar,  the  seijeant  at  arms  made 
proclamation  for  silence,  as  also  another  pro- 
clamation, that  all  persons  concerned  were  to 
take  notice,  that  Thomas  earl  of  Macclesfield 
now  stood  upon  his  Trial,  and  they  might  come 
CMrth  in  order  to  make  good  the  Charge. 

Jj,C,J,  King,  Gentlemen  of  the  House  of 
Commons,  you  may  proceed. 
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Mr.  Plummer,  My  lords,  I  am  commanded 
by  the  Commons,  to  assist  in  maintaining  their 
Impeachment  against  Thomas  earl  of  Maocles- 
field;  and  when  I  consider  how  necessary  it  is 
for  the  honour  of  his  majesty's  government, 
that  an  impartial  examination  should  be  inade 
into  the  behaviour  of  this  Earl,  while  he  en- 
joyed the  high  office  of  Chancellor;  I  am  per- 
suaded, that  every  good  subject  must  with  plea- 
sure observe  in  what  manner  this  prosecutioa 
is  carried  on  ;  it  must  be  a  satisfaction  to  them, 
to  see  the  Commons  placing  a  confidence  in 
vour  lordships'  justice,  and  proceeding  ii)  the  * 
legal  parliamentary  method  by  impeachment, 
and  your  lordships  meriting  that  confidence, 
by  layioff  aside  all  useless  ceremonies,  and 
making  &e  prosecution  practicable  and  easy. 
A  harmony  between  the  two  Houses  of  Parlia- 
ment always  to  be  wished  for,  and  which  alone 
can  bring  impeachments  to  a  happy  issue,  and 
deter  great  offenders  from  oppressing  their  fel* 
low  subjects. 

Mv  lords,  in  former  reis^,  prosecutions  of 
this  kind  have  met  with  okp^  obstructions,  and 
the  crown  has  often  interposed  its  authority  to 
save  a  favourite  minister ;  but  his  majesty,  who 
has  no  other  views  but  the  welfare  and  hap- 
piness of  his  people,  and  who  is  always  atten* 
tive  to  their  interest,  was  the  first  who  took 
notice  that  the  earl  of  Macclesfield  had  abused 
the  trust  and  confidence  reposed  in  him.  And 
who  can,  without  the  deepest  sense  of  grati- 
tude, consider  the  conduct  of  his  majesty  in 
this  affair,  who  immediately  dismissed  him  hia 
service,  and  lefl  him  to  the  justice  of  an  in* 
jured  nation  ?  And  the  earl  of  MaccIesfieM 
himself  will  have  this  advantage  by  it,  that  his 
name  will  be  delivered  down  to  posterity,  as  a 
monument  of  his  majesty's  paternal  j^oodnew 
to  his  people.  The  immense  liberalities,  the 
great  honours,  the  high  dignities  conferred  on 
him  by  his  majesty,  will  he  so  many  marks  of 
bis  royal  munificence  to  the  Earl,  while  he  ap- 
peared to  be  his  worthy  and  faithful  servant. 
And  posterity  will  with  doe  veneration  observe, 
that  neither  the  greatest  favour,  tbe  nearest 
access  to  his  sacred  person,  nor  aay  former 
merits  towards  himself,  and  his  royal  fiimily, 
could,  in  his  majesty's  reign,  shelter  the 
highest  officer  of  the  crown  from  justice,  who^ 
presuming  on  those  advantages,  would  venture 
to  oppress  his  majesty's  loyal  and  faithful 
people. 

My  lords,  tbe  particular  province  assigned 
me  in  this  prosecution,  is  to  make  good  the 
Eighteenth  Article,  wherein  I  shall  have  the  as- 
sistance of  a  gentleman,  who  will  amply  sup- 
ply all  the  defects  or  omissions  I  shall  oa 
guilty  of. 

As  this  Article  has  been  read  by  your  lord- 
ships' clerk,  1  shall  not  mif*spendyour  time  in  a 
needless  repetition  of  it ;  but  will  observe,  that 
the  substance  of  the  Charge  contained  iu  it,  it 
a  wilful  neglect  of  the  high  trust  reposed  in ' 
the  earl  of  Macclesfield,  as  Chancellor,  that  he 
did  not  restrain  tbe  Masters  of  the  High  Court 
of  Chancery,  from  trafficking  with  the  auitors, 
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money  and  eflectSy  but  did  nermit  and  encou- 
rage tbat  practice,  though  tie  was  ad?ise(J  to 
put  a  stop  to  it,  and  fully  informed  of  the  dan- 
gers, which  were  then  likely  to  ensue,  and 
which  have  since  actually  ensued,  to  thegreat 
loss  and  injury  of  the  suitors  of  the  said  Court. 

My  lorOB,  As  this  wilful  neglect  is  highly 
criminal  in  itself,  so  it  is  greatly  ajmavated 
by  the  unjust  and  corrupt  views  whichindi|ced 
him  to  be  guiltv  of  it,  and  the  pernicious  con- 
sequences whidn  baTe  necessanly  attended  it  ^ 
and,  my  lords,  since  you  have  heard  the  evi- 
«  dence  that  has  been  given  ou  the  former  Ar- 
ticles of  the  exorbitant  sums  of  money  which 
lie  exacted  for  the  disposal  of  the  offices  of 
Masters  in  Chancery,  even  afler  Dormer's 
failure,  we  don't  doubt  but  your  lordships  are 
convinced,  that  he  left  the  Masters  that  un- 
reasonable, unlimited  power  over  the  effects  of 
the  suitors  of  the  Court,  with  no  other  view, 
but  as  a  bait  and  incitement  to  others  to  pur- 
chase those  offices  (when  vacancies  should 
jiappen)  at  the  same,  or  greater  prices. 

As  I  have  stated  the  charge  contained  in  this 
Article,  in  as  clear  a , manner  as  I  am  able;  1 
beg  leave,  my  lords,  to  make  some  ol»serva- 
tions  on  the  £arl*s  Answer.  He  begins  with 
an  absolute  denial  of  his  knowing  now  the 
Masters  kept  or  disposed  of  the  mqney  and 
effects  belonging  to  the  suitors  of  the  Court. 
This  Answer,  my  lords,  was  a  surpri:$e  to  the 
Commons,  as  well  because  such  an  ignorance 
would  have  been  criminal  in  the  person,  who 
ordered  such  prodigious  sums  of  money  into 
their  hands,  and  who  should  be  supposed  to 
have  had  some  care  of  the  suitors ;  as  also, 
because  we  have  the  clearest  proofs  imaginable, 
that  he  did  know  it,  and  it  has  already  been 

8 roved  by  the  examination  of  several  of  the 
laslers  before  your  lordships.  But  what 
want  can  we  have  of  prools  ?  When  the  earl 
4»f  Macclesfield  himself  in  his  farther  Answer 
to  this  Article  coofesseth  it,  by  saying,  that 
after  Mr.  Dormer's  misfortune,  he  thought  of 
several  methods,  and  several  proposals  were 
made  to  him  by  persons  he  consulted  on  that 
occasion,  to  prevent  any  inconvenience  on  the 
like  accident,  for  the  future.  Pray  let  us  con- 
sider, what  was  Mr.  Dormer's  misfortune? 
What  was  this  accident?  Why,  truly,  Mr. 
Dormer  had  trafficked  witli  the  suitors'  money 
knd  effects,  ^nd  had  lost  near  30,000/.  and 
this  the  earl  of  Macclesfield  knew,  and  this 
inade  him  think  how  to  prevent  such  inconve- 
nieacies  for  the  future.  My  lords,  here  b  one 
of  those  inoonsis^cies  the  Commons  take 
notice  of  in  their  reply,  and  on  which  (without 
^ny  farther  proofs)  they  might  safely  demand 
your  lordships' judgment. 

Qot  to  consider  his  Answer  farther ;  he  savs, 
he  believes  it  will  not  be  held  criminal  in  him, 
pot  to  have  established  any  of  the  proposals 
that  were  made  to  him  by  the  persons  he 
consulted  on  that  occasion ;  some  things  were 
proposed  that  he  thought  impracticable,  son^e 
insuQicient,  and  some  inconsistent  with  that 
complete  regulation  he  hoped  to  ms^:  the 


objects  he  proposed  to  hitnsdf  werei^  to  make 
good  B|r.  Dormer's  deficiency,  to  secure  the 
suitors  from  any  future  loss,  and  to  make 
several  regulations  relating  to  the  offices  of 
the  Masters :  and  he  thought  these  would  be 
best  done  together ;  nor  had  he  perfected  the 
scheme  of  any  of  them  to  bis  own  satisfactioo. 

My  lords,  lam  unwilling  to  make  any  ob- 
•ervationa  on  this  part  of  his  Answer ;  it  is  in 
itself  80  gross,  1 41D  afraid,  if  I  took  it  in  uieoes, 
I  shonla  appear  ludicrous,  which  I  shall  take 
great  care  to  avoid  on  90  solemn  an  occasios. 

Bui  I  appeal  to  your  loKds|iips,  if  a  penui 
was  to  read  this  Answer,  who  was  not  ac- 
quainted with  the  times  of  these  occorreoccs, 
whether  he  must  not  imagine  that  the  earl  of 
Macclesfield  had  quitted  tne  great  seal  within 
aome  very  short  time  after  Mr.  Dormer's  fai* 
lure?  Whereas  it  has  appeared  to  your  lord- 
ships, that  Mr.  Dormer  went  away  from  that 
office  in  the  year  1790,  and  that  the  earl  of 
Macclesfield  continued  ChanoelI(^  till  Janoary 
last,  which  is  more  than  fi>ur  years  after ;  do^ 
iog  all  which  time  (by  his  own  oonfesBon)  he 
knew  the  affairs  of  the  Masters  of  the  Coortof 
Chancery  to  have  been  in  great  disorder,  and 
to  have  wanted  several  regulations:  bat, be- 
cause he  conld  not  think  of  a  scheme  perfecdj 
to  his  mind  to  answer  all  his  designs,  be  there- 
fore has  done  nothing.  This  Answer  must  be 
left  to  your  lordships'  judgment,  but  f  am 
afraid,  my  lords,  the  letting  the  Masten  ffo 
on,  without  any  check,  was  the  scheme  (he 
most  to  his  satisfaction,  and  most  efTectoally 
obtained  the  ends  he  really  proposed  to  him- 
self, which  were  the  roaLKing  an  exoibitant 
gain  by  the  sale  of  their  offices,  which  mott 
have  fallen  in  their  price,  if  a  stop  had  been 
put  to  their  trading  with  the  suitors'  money. 

Bf y  lords,  he  nirther  answers,  Tbat  be  re- 
members  no  proposal  that  he  thought  woold 
take  it  totally  out  of  the  power  of  the  Mastof 
to  di8|iose  of^the  securities  or  effects,  or  effec- 
tually sacure  the  cash.  I  can't  omit  takiitf 
notice  of  the  wording  this  paragraph ;  and  1 
believe  your  lordships  will  agree  with  me,  that 
the  words,  *  bethought,  totally,  and  efl*ectttalh,' 
are  thrown  in  with  great  caution.  My  lorai, 
we  think  we  can  prove  to  you,  that  a  propool 
was  made  to  him,  that  would  have  taken  it 
out  of  the  power  of  the  Mastecs  to  have  dii* 
posed  of  the  securities  and  eifectSi  and  voaU 
nave  secured,  in  great  measure,  the  csah; 
and  this  evidence  the  earl  of  Macclesfield  most 
be  well  aware  of,' for  he  has  it  in  his  hands  ai 
wen  as  we ;  ud  I  foresee  the  strength  of  hk 
defence,  in  this  point,  lies  in  the  cantioDn 
his  Answer :  but,  my  lords,  if  any  P^^V^ 
w:a8  mado  to  him,  irhich  would  have  corei 
the  greatest  part  of  the  evils  the  Court  h' 
boucid  under,  J  am  sure  your  lordships  viB 
hold  it  criminal  in  him  not  to  have  made  uis 
oi  it,  and  the  rather,  because  be  substituted  b# 
other  in  its  room.  .     . 

Mv  lords,  he,  admits  he  took  no  secun^  » 
|he  Masters,  and  says,  he  was  never  .asked  as 
to  do.    My  lords,  ve  will  prove  that  he  viP 
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tsked  80  to  iOf  and  that  takings  secariiy  wat 
part  of  the  proposal  I  bare  meotioned.  lu 
this  place  he  takes  notice  of  his  predecessors, 
who  (as  he  says)  were  wiser  men  than  himself, 
and  who  took  no  security  of  tile  Masters.  My 
lords,  we  don't  accase  bis  predecessors,  nor 
Are  we  obllered  to  justify  them ;  bat  if  I  may 
be  permitted  to  give  luy  own  private  opinion, 
it  IS,  that  if  snob  misfortanes  bad  happened 
in  his  predecessors'  days,  and  such  applica- 
tion bad  been  made  to  them,  they  were  to 
wise,  they  would  hare  applied  a  proper  re- 
medy: bis  not  doing  so,  under  these  circom- 
itances,  we  look  on  as  a  plain  permission,  and 
strong  encouragement  to  the  Masters  to  traffic 
frith,  and  employ  the  suitors'  money  for  their 
own  gain  ahd  profit.  And  it  must  appear  so 
in  a  stronger  nght,  when  your  lordships  are 
acquainted  that  Mr,  LigbtbouUf  who  Is  him- 
ielf  a  Master  in  Chancery,  was  the  person  who 
made  the  proposal,  ana  who  must  (by  my 
lord's  not  using  it)  plainly  see,  that  my  lord 
was  resolved  to  lay  no  restraint  on  tbem, 
which  might  have  tempted  Mr.  Lightboun 
himself  to  have  made  an  ill  use  of  that  power : 
bat  as  he  professed  to  my  Lord  Chancellor  bis 
^horrence  of  the  Masters  abosing  their  trust. 
by  alieoating  the  suitors'  effects,  attd  desired 
my  lord  to  put  ii  stop  to  that  practice ;  so  it 
appeared  by  bis  accounts  given  in  before  the 
judges,  that  he  had  appropriated  the  specific 
securities  of  the  suitors  to  every  particular 
cause.  And,  my  lords,  we  look  on  it  as  a 
rreat  aggravation  of  the  crimes  contained  in 
uiis  Article,  which  I  haVe  now  ^ne  through, 
that  my  lord  Macclesfield  should  continue  to 
act  with  such  mean,  low  views,  as  were  un- 
becoming a  Master  in  Chancery,  when  he  had 
the  assistance  of  a  Master,  who  behaved  bim- 
telf  with  a  prudence,  integrity,  and  resolution, 
which  would  have  been  becoming  the  Lord 
Chancellor. 

llr.  Cafy.  Hy  brds,  it  is  my  province  to 
assist  the  gentleman  that  spoke  before  me,  in 
auppoiting  the  Charge  of  the  Commons  in 
the  18th  Article,  which  he  has  opened  with  so 
gpreat  force  and  perspicuity,  that  it  is  unneces- 
■ary  for  me  to  give  your  lohlships  more  trouble 
upon  it,  than  by  making  an  observation  or  two 
on  the  most  material  parts.  The  beginning  of 
this  Article  sets  forth,  "  l*hat  the  earl  of  Blac- 
clesfield  very  well  knew,  or  was  informed  that 
the  Masters  did,  or  that  it  was  in  their  power 
to  dispose  of,  and  employ  the  suitors'  money 
and  efiects."  To  which  he  is  pleased  evasively 
to  answer,  <*That  he  nev^  knew  how  the 
Masters  kept,  or  disposed  of  the  money  and 
efiTects  beloogiog  to  the  suitors  of  the  Court." 
The  contrary  of  this  will  be  abundantly  proved, 
in  the .  manner  the  gentleman  has  already 
stated  it. 

But  were  it  not,  my  lords,  so  strong  in 
proof,  the  guilt  to  me  appears  self-evident ;  it 
is  much  the  same  whether  he  knew  it,  or 
Jcoew  it  not ;  bis  lordship  may  take  the  alter- 
native.   What !  did  be,  Lord  Chancellor,  su- 


preme director  of  ih^  Court,  tbifgreat  trusted 
of  England  (who  ord^ed  the  money  rata  th4 
Masters'  band^.  Who  oi'dered  it  out  Of  tbei^ 
bands),  did  be  khow  nothing  of  theh-poWe^ 
over  it  ?  Was  he  the  only  man  in  En|[Yattd  that 
knew  nothing  of  their  deficiency^  AHd  if  ha 
was,  my  lords,  is  that  ignorance  iln  excuse  or 
tmnftLfkn  ?  But  we  shall  prove  to  yonr  lord-t 
inips,  that  he  not  only  was  told  of  this  traffie 
with  the  suitoni'  money,  but  was  foretold  tha 
consequences  of  it ;  the  danger  of  future  iotsei 
was  pointed  out  to  him,  and  proposals  for  pre* 
tenting  them  were  given  him  in  writing. 

And  Who  was  it,  my  lords,  that  made  thes4 
proposals  f  Who  gave  him  this  warning  ?  On* 
of  the  Masters  of  the  Court,  one  interested  hi 
the  tritific  of  the  suitors'  money,  a  ^mester  at 
the  teme  table  with  the  impeached  eart. 
Advice  firom  ftnch  d  band  must  be  sincere  and 
unsuspected;  nothing  but  justice,  or  a  strong 
appi^hension  of  tbeir  common  chinger,  could 
baveettorted  it ;  n6tbibg  biit  the  blindest  ava« 
rice  could  have  prevented  the  compliance  with 
it :  but  what  ^1  renderfei  this  conduct  mora 
amazing  is,  that  the  impeached  lord  bad  not 
the  advantage  of  a  single  proposal  only,  and 
fttm)  a  single  Master :  but  of  several  proposals, 
and  from  several  of  them.  Mr.  Kynaston  will 
iafi>rm  your  lerdships,  "  That  he  and  other 
Masters  Waited  on  the  Lord  Chancellor,  and 
pt-MNwed  to  give  security  in  land,  or  money,  Ibr 
their  cash,  and  to  make  tbdr  trust  less  by* 
putting  the  securities  in  two  Masters'  names^ 
or  in  the  names  of  the  parties  and  one  of  the 
Masters;"  with  which  be  theh  appeared 
pleased,  though  he  afterwards  did  nothing  ia 
it,  and  expressed  his  dislike  of  the  proposal. 
Yes,  my  lords,  the  proposal  was  too  reasonabia 
to  be  refused,  and  too  self-denying  to  be  fol« 
loHved.  So  tar  was  the  unfortunate  lord  from 
fbllowing  it,  or  acting  in  any  manner  con- 
sistent with  It,  that  soon  after  the  fkilure  of 
Mr.  Dohuer,  after  these  proposals  were  mad^ 
to  hfm,  be  sells  the  ofiices  of  several  Mastenk 
at  most  exorbitant  prices.  And  was  this  what 
my  nofafe  lord  sets  forth  in  his  Answer,  <*  As 
one  of  the  expedients  he  thought  of,  aft^  Dor- 
mer*s  misfortune,  for  preventing  any  incon- 
venience, on  the  like  accident,  fbr  the  future  ?" 
Was  this  the  only  method  of  cure  the  nobl^ 
earl  brought  to  such  perfection,  as  to  venture 
to  put  it  in  practice? 

My  lords,  the  gentlemen  embarked  in  the 
same  bottom  with  this  unhapp3r  lord,  saw  the 
ship  sinking,  and  proposed  throwing  over-board 
part  of  their  unjustifiable  gains  to  prevent 
their  general  wreck ;  hot  the  impeached  carl 
does  not  only  boldly  steer  on  (he  same  course, 
but  takes  in  lading,  more  weight  of  guilt,  if 
not  in  defiance  of  the  danger,  certainly  in  tha 
neglect  of  it. 

And  how,  my  lords,  does  his  Answer  excqsa 
this  conduct  P  He  admits  that  several  pro- 
posals were  made  on  that  occasion ;  but  '*  aMue 
he  thought  impracticable,  some  insufficient, 
some  inconsistent  with  that  complete  tregula- 
tioh  he  hoped  to  make.''    And  because  toYae 
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wera  ititttfficient,  loine  iDoonsiBtent,  and  not 
answering  the  full  idea  of  perfection  proposed 
by  bis  lordship,  must  therefore  nothings  be  at- 
tempted ?  Must  we  have  no  relief,  beoiase  we 
despair  of  an  absolute  cure?  Must  no  remedy 
be  applied  to  a  dyings  person,  because  it  is  not 
certain  it  will  restore  him  to  his  perfect 
8treng;th  P  Thus  far,  indeed,  is  certain,  it  is 
much  better  to  do  nothing,  than  to  continue 
■uch  methods  as  first  brought  the  distemper 
upon  him.  We  must  therefore  leave  it  with 
your  lordships  to  judge,  whether  the  incon* 
sistency  of  the  proposals,  with  the  Earl's  pri- 
vate Tiejfrs,  was  not  the  true  reason  of  their 
being  thought  impracticable  and  insufficient  ^ 
And  what  those  views  really  were,  the  whole 
tenor  of  our  evidence  hss,  and  will  shew: 
▼iews  beneath  the  digrnity  of  his  high  offifoe, 
af)d  far  bdow  a  member  of  this  augosl  as- 
sembly. 

My  lords,  the  Commont  fsrtber  charge  this 
nnhappy  earl,  That  be  not  only  knew,  but 
connived  at,  and  encouraged  this  destructive 
traffic :  and  ui  answer  to  tbiabe  saya,  '*  That 
he  gave  no  permission  nor  encontagement  to 
the  Masters  of  the  Court,  to  employ  or  traffic 
with  the  suitors'  money."  We  have  shewed 
your  lordships  he  knew  it,  and  knew  it  in  the 
most  affecting  manner,  by  the  ruin  it  had  pro- 
duced. We 'need  not  shew  you  that  he  had 
power  to  prevent  it  And  surely,  my  lords,  to 
Know  it,  and  not  prevent  it,  in  his  situation,  was 
to  permit  it.  And  as  his  not  preventing  it  was 
a  permission,  so  his  example  was  an  encourage- 
ment. And  when  the  Masters  saw  him  (the 
gr«itest  object  in  the  compass  pf  their  view) 
Uking  every  indirect  method  to  make  the  most 
of  his  high  office;  sure,  they  must  think  that 
example  (joined  to  the  necessity  he  himself 
laid  them  under  by  the  exorbitant  prices  be 
exacted)  a  sufficient  encouragement  to  autho- 
rize them  in  the  like  practices  in  theirs.  The 
examples  of  great  men,  my  lords,  are  encou* 
rageinents:  and  the  assembly  1  see  before  me 
is  an  illustrious  proof  they  ought  to  he  so,  and 
will  do  honour  to  those  who  follow  them :  and 
from  the  influence  those  examples  have,  and 
ought  to  have  over  the  rest  of  mankind,  it  has 
been  supposed,  that  the  only  passage  to  honour 
was  through  the  temple  of  virtue;  but,  my 
lords,  though  there  be  but  one  passage  to  it, 
there  are  many  from  it ;  and  so  many  are  the 
frailties  of  human  nature,  that  the  building 
would  be  imperfect,  without  a  back-door  to  let 
out  whatsoever  sullies  or  pollutes  it :  A  door,  my 
lords,  your  ancestors  have  opened  to  former 
Lord  Chancellors. 

But  we  shall  call  our  evidence,  and  submit 
the  whole,  with  the  greatest  security  and  satis- 
faction, to  your  lordships'  judgment. 

Mr.  Plummer.  1  desire  Mr.  Lightboun  may 
be  called. 

Mr.  lAghtboun  being  called,  appeared. 

Mr.  Plummer,  I  desire  Mr.  Lightboun  may 
inform  your  lordships^  whether  he  bad  any  db- 


course  with  my  Lord  Chaoeellor,  about  paitii| 
the  offices  of  Masters  of  Chancery  into  a  better 
regulation  ? 

Lightboun,  My  lords,  in  order  to. answer 
this  question,  it  will  be  necessary  for  me  to  re- 
peat some  part  of  the  accognt  1  gave  when  I 
was  last  at  your  lordships'  bar.  I  then  ac- 
quainted your  lordships,  that  in  the  beginning 
of  the  summer,  in  the  year  17 S8,  theloni  Mac- 
clesfield having  directed  me  to  attend  him,  told 
me  that  he  had  heard  I  had  not  oontnboted  dv 
500/.  towards  making  up  Mr.  Dormer's  <len- 
ciency,  as  the  other  Masters  had  done;  tbit  he 
did  not  expect  I  would  have  stood  out,  and  was 
sorry  to  hear  of  it,  as  he  had  a  more  particolir 
regard  to  my  conduct  than  any  of  the  rest,  b^ 
cause  I  was  the  only  Master  of  bis  immediate 
choice ;  and  on  his  lordship's  telling  me  that 
it  was  first  proposed  b}r  the  Masters,  and  not  by 
his  lordship,  I  told  him  1  was  not  willing  ta 
comply  with  it,  and  thought  it  a  dangerous  ex* 
pedient ;  that  it  might  be  bereafler  k^ked  opoa 
as  an  undertaking  one  for  another,  and  Ibere- 
fore  I  would  not  come  into  it ;  and  that  as  tbii 
accident  had  happened  to  Mr.  Dormer,  the  like 
might  happen  again  to  others,  and  niif^bt  be 
the  ruin  of  us  all,  if  such  a  construction  were 
put  upon  it.  My  lord  was  pleased  to  say,  it 
was  the  only  expedient  he  could  think  of  for 
making  good  the  deficiency.  I  toM  him  J  hai 
as  much  at  heart  the  doing  of  that  as  any  body; 
and  that  if  a  proper  expedient  could  be  foood 
out  to  pay  Mr.  Dormer's  deficiency,  and  pre* 
vent  the  uke  accident  among  us  for  the  futare^ 
for  putting  the  offices  on  such  a  foot,  that  the 
Masters  might  execute  them  with  honour  te 
the  Court  and  themselves,  and  with  safety  ta 
the  suitors,  I  should  be  glad  to  contribute  la 
such  reguladons.  His  lordship  said,  he  sbpold 
be  glad  if  any  such  thiuff  could  be  tboogbtof; 
and  asked  me,  if  I  could  think  of  any  roetho4 
by  which  that  might  be  done,  f  told  him  I 
believed  I  had;  at  which  be  expressed  great 
satisfiu^tion ;  and  we  being  then  standing,  bit 
lordship  desu^  I  would  sit  down.  He  tbea 
aske<l  me  in  what  manner  it  was  thai  I  P(v- 
posed  the  suitors  should  be  made  safe:  I  tolabia 
lordship  that  I  apprehended  it  was  imposiibk 
to  expect,  that  the  Masters  could  give  a  sees- 
rity  adequate  to  such  a  trust :  that  there  were 
many  instances  of  g^reat  officers,  whose  tntft 
was  so  great  as  to  be  above  giving  ample  a^ 
curity,  particularly  the  tellers  or  the  £x- 
cbeouer,  and  the  treasurers  of  the  Sootb-Stt 
and  East- India  companies :  but  if  a  competest 
security  were  taken,  and  such  I  apprehended 
might  be  given,  I  hoped  it  would  answer  the 
iutent,  and  give  satisractioo,  suice  ample  se- 
curity for  so  great  trust  could  not  be  expected. 
I  then  told  his  lordship,  that  if  the  ^^^^?^ 
Mr.  Dormer's  misfortunes  were  considered, 
they  would  he  found  not  only  to  proceed  frost 
squandering  or  misapplication  of  the  cash,  but 
from  jwwer  over  the  securities  in  hi*  baods  \ 
for  that  the  money  could  not  be  so  much,  bat 
the  securities  amounted  to  a  greater  sum.  He 
said  it  might  be  so ;    but  bow  to  prevent  it » 
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w^M  be  glad  to  know.  I  told  his  lordthip, 
that  if  tlie  securities,  for  the  future,  were  to  be 
taken  in  the  names  of  the  Master,  and  one  or 
more  of  the  parties,  the  suitors  would  be  safe. 
It  was  then  obserted,  but  whether  by  my  lord,  or 
me,  I  do  not  remember,  that  an  objection  mig'ht 
arise  to  this .  method,'  for  that  if  either  the 
Master  or  the  paity  shoukl  die,  the  trust  wctold 
sunrive ;  aad  thereby  either  the  Court  lose  its 
^wer  •▼er  the  security,  or  the  Masters'  sole 

rver  ofer  it  lie  restored ;  hut,  to  prevent  that, 
proposed  that  they  might  be  taken  in  the 
ttame  of  two  or  three,  or  more  of  the  Masters, 
irith  or  without  the  persons  interested,  as  the 
Court  should  think  proper ;  and  that  it  was 
kardly  to  be  imagined  that  tik  the  Masters  would 
betray  their  trust,  and  risk  their  fortunes  to 
oblige  any  one,  by  suffering  him  to  traffic  with 
(he  securities  of  the  Court,  taken  in  their  joint 
names ;  especially  if  care  was  taken,  that  such 
Master  as  was  to  be  joined,  or  be  a  check  upon 
Another  Master,  shoukl  have  a  third  to  be  a 
check  upon  him.  My  k>rd  Macclesfield  ob«- 
jeeted,  that  there  was  a  great  number  of  South* 
sea  and  India  bouds»  and  other  seourtties,  pay- 
•Uelo  the  bever,  that  could  not  be  in  the  names 
of  any  particular  persons,  and  so  could  not  be 
fecored  in  that  manner ;  and  that  it  would  be 
troublesome  to  lock  them  up.  To  which  I 
replied)  I  knew  no  occasion  for  puMiog  out 
mone^  on  South-Sea  or  India  bonds,  or  such 
eecunties,  since  there  were  other  securities 
sufficient,  which  might  be  under  a  proper  ro- 
■trictaoo,  mod  which  were  not  partaUe,  out  are 
transferable  in  books  at  the  Dank,  or  elsewhere, 
9^.  Stocks,  Bank  Annuities,  Civil  List  Aonui- 
lies.  Four  per  Cent.  Annuities,  Land  and  Malt 
Tallies,  and  Lottery  Orders,  which  were  as- 
signabie  by  indorsement ;  and  that  if  these  se*- 
onrities  were  taken  in  the  names  of  several  per- 
sons, it  would  be  impossible  foe  any  one  person 
to  dispose  of  them,  without  the  knowledge  and 
consent  of  all.  Ajlylord  expressed  great  satis- 
!fcciion  at  this  proposal ;  and  then  asked  me,  in 
what  manner  Mr.  Dormer's  deficiency  would 
,bc  provided  for  P  1  then  acquainted  his  lord- 
ship, that  there  was  always  a  considerable  cash 
la  each  Master's  hands)  and  that  if  some  part 
mi  that  was  placed  out  at  interest,  in  the  name 
•fall  the  Masters,  it  would  be  bo  injury  to  the 
owB(sra,  if  it  was  ready  when  oalM  for ;  and 
the  produce  would  raise  a  fund  to  pay  Mr. 
Dormer's  debt ;  and  that  it  was  very  Idiely  the 
Mrda  of  the  Treasury  might;  on  such  an  oeca- 
MD,  give  us  the  preference,  and  let  us  chose  a 
IMTopor  part  of  the  kwns  on  the  land  and  malt 
Jaz,  to  lend  the  money  upon  ;  that  if  any  Mas- 
-ter  wanted  any  part  of  the  money  he  had  placed 
Ant  on  that  occasion,  to  answer  the  suiton'  de- 
mands, such  secuiities  were  easily  converted 
Isto  money.  1  was  unwilling  to  fix  any  sum 
4^9  each  Master  to  advince ;  but  believe  1  did 
•meiition  S,  4,  or  5,000/.  for  his  lordships'  con- 
'mIeraiioB ;  and  look  notice  that  woold  amount 
M»40w  d0,O06/.  and  would,  in  doe  time,  .raise 
m  su^^  of  nnoney  sufficient  to  answer  the  defi< 
«asnoy  of  Mr.  AoroDMsr*  My  lofd  mads  sosfie 
VjOL.  XVI. 


doubts ;  but  ssid,  lis  would  be  ssctediog  glad 
to  give  his  assistamie  i  but  was  afraid  he  cuuM 
not  properly  order  the  suitors'  money  to  be  laid 
out,  but  for  their  benefit  whose  money  it  was. 
1  said,  I  thought  that  might  be  done  without 
any  order,  if  his  lordship  approved  it,  and  tha 
Masters  all  came  into  it,  and  placed  it  out  in  all 
their  names ;  and  that  at  as^  time,  by  diapos- 
iny  of  the  security  taken  tor  it,  tha  money 
ought  be  raiwd,  when  wanted.  My  lord  mada 
some  doubt,  whether  it  opold  well  be  done;  but 
was  pleased  with  the  proposal :  and  uiaay  other 
things  were  said,  which  I  cannot,  at  this. dis- 
tance of  time,  recollect.  I  bad,  my  lords,  two 
views  in  it,  but  won't  be  positive  .that  1  meiiv 
tioned  them  to  my  lord,  I  apprehended  it  wouki 
•not  only  raise  a  fund  to  pay  Mr.  Dormer's  debt ; 
but 'that  it  would  divest  each  Master  of  the 
power  over  5,000/.  of  the  suitore'  money, 
which  he  had  in  his  hands.  J  also  took  notice, 
that  if  some  small  security  was  taken  firom  the 
Masters,  but  am  not  certain  that  I  mentioned 
any  sum ;  but  believa  1  might  say  5,000/.  and 
that  such  a  security,  with  oar  offices,  valued  at 
about  5,000/.  a-pisce,  would,  with  the  money 
pbced  ont  tor  the  payment  of  Mr.  Dormer^ 
debt,  be  a  security  for  the  money  in  our  hands, 
were  we  but  divested  of  the  power  over  the  sa- 
corities,  whidi  was  four  parts  in  five  of  the 
trust:  and  though  15,000/.  will  not  answer  the 
money  which  a  Master  may  sometimes  have 
in  \ii»  hanfis ;  yet  whore  a  man  gives  a  secu- 
rity for  14  or  15,000/.  he'll  scarce  run  away  for 
90,000/.  This  I  thought  might  be  of  service 
to  the  public,  and  desired  my  lord  to  consider 
of  it:  and  his  lordship  said,  that  something 
might  be  grafted  on  this  plan  y  and  dcsirod  ma 
to  pot  it  in  writing.  I  told  his  k>rdship  I  did 
not  know,  whether  this  scheme  might  be  agree- 
able to  every  body ;  that  I  came  into  the  of- 
fice but  very  lately ;  and  that  it  was  necenary 
for  me  to  have  a  good  correspondence  with  my 
brethian ;  and  that  i  was  afraid,  if  it  should  be 
known  that  I  proposed  any  thmg  without  their 
privity,  1  should  (ms  used  more  unkindly  anoong 
them  than  I  had  already  been ;  and  therelbre 
hoped  his  lordship  would  not  let  them  kno#  ^ 
that  it  was  my  proposal,  nor  shew  them  any 
thing  of  mine  in  writing ;  and  took  my  leave 
of  my  lord  at  that  time.  The  other  Masten 
knew  I  had  besn  with  my  lord ;  hut  I  did  not 
communicate  the  oooasion  of  my  going  to  hiof , 
or  the  proposal ;  but  I  sounded  the  rest  of  tha 
Masters,  how  any  proposal  of  this  kind  was 
agreeable  to  them  i  most  of  them  were  averse 
to  it,  particolarly  that  of  divesting  them  of  the 
securities ;  because  that  shewed  a  distrust  Of 
them,  and  they  said,  would  diminish  the  repu- 
tation of  the  office.  They  were  against  pUMh 
iog  out  any  such  som  as  5,000/.  some  ware  ra« 
ther  willing  to  contribateannualW ,  than  to  pay 
such  a  sum  of  money  down :  and  finding  tne^ 
averse  to  it,  I  was  a  kttle  cautious  how  I  putthia 
proposal  into  writing.  It  was  near  a  month  be- 
fore I  set  about  it ;  and  then  didit  by  way  of  let- 
ter, ia  which  1  took  notme  in  thebegiaaiog,  thai 
it  was  in  obediaooa  to  his  lordshif^t  ssmmand^ 
3  T 
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Mr.  Plummer,  I  be^  |>ardoo  for  interraptingr 
the  witnen ;  1  desire  be  may  be  asked,  if  he 
did  not  send  that  letter  to  my  lord  Maccles- 
field P 

Ligktboun,  I  wrote  a  letter,  to  the  same  pur- 
port or  effect  with  what  I  had  proposed,  except 
la  some  instances  which  I  found  other  Masters 
averse  to,  and  was  cautious  of  carrying  it  too 
far ;  and  believe,  instead  of  5,000i.  to  be  placed 
out,  I  only  mentioned  3,000/.  or  such  other  sum 
as  should  be  agreed  on.  And  though  I  men- 
tioned a  larger  sum,  when  I  was  with  my  lord, 
and  a  smaller  by  letter,  I  left  that  to  my  lord's 
direction,  as  his  lordship  should  think  neces- 
sary. I  don't  remember,  or  believe,  that  I  took 
notice  in  my  letter  of  the  small  security  I  pro- 
posed to  be  taken,  the  rather,  becauie  the  Mas- 
ters difiered  much  in  their  thoughts  about  that : 
some  of  them  were  for  giving  none ;  therefore 
I  said  nothing  of  it.  I  thought  that  was  my 
lord's  province  more  than  mine  ;  but  I  stuck 
the  more  closely  to  that  of  placing  out  of  the 
money  for  payment  of  Mr.  Dormer's  deficiency, 
and  taking  the  securities  in  several  Masters' 
names.  And  when  I  had  writ  the  letter,  I  sent 
.it  to  my  lord  about  June  or  July,  17S9,  by  my 
clerk,  who  told  me  he  delivered  it  to  my  lord's 
servant. 

Mr.  Plummer.  I  desire  to  know,  if  he  kept 
any  copy  of  that  letter  f 

ligfuhoun.  I  kept  the  original  draught, 
which  1  apprehend  I  writ  the  letter  from.  1 
can't  say  it  is  an  exact  copy ;  because  in  tran- 
scribing, I  might  alter  words  which  I  disliked, 
and  put  in  others  ;  and  therefore  1  am  not  sure 
it  is  a  true  copy  ;  it  may  vary  in  form,  but  not 
in  substance. 

Mr.  Plummer.  I  desire  he  may  be  asked, 
whether  ever  he  spoke  to  my  lord  about  it,  aud 
that  my  lord  acknowledged  the  receipt  of  this 
letter? 

Lightboun.  My  lords,  I  think  I  did  say,  in 
the  presence  of  some  of  the  Masters,  when  my 
lord  talked  of  taking  security  in  several  Mas- 
ters'names,  that  if  bis  lordship  would  look  into 
the  letter  I  writ  to  him  at  such  a  time,  he  would 
find  that  proposal  made :  I  don't  remember  my 
lord  made  any  reply,  he  did  not  deny  it.  But 
not  k>ng  before  Cnnstmas,  my  lord  did  mention 
this  letter  to  me,  upon  this  occasion :  when  I 
was  passing  my  accompt  before  the  judges  and 
.the  directors  of  the  Bank,  I  had  told  them  of 
this  letter ;  which  hisHordship,  having  heard 
4»f,  asked  me,  what  I  had  said  about  it  r  1  told 
bis  lordship,  1  had  acquainted  them  with  the 
contents  of  the  letter  I  wrote :  says  be,  I  have 
that  letter  by  me. 

.    Mr.  Plummer,  I  desire  Mr.  Lighthoun  may 
produce  the  letter. 
•    lighthoun.  My  lords,  I  have  not  the  letter. 

Mr.  Plummer.  The  original  draught  you 
mention. 

''    [Mr.  Lightbonn  produces  the  draught] 

,^v.  Plummer.  Is  that  your  own  handwriting, 
and  the  substance  of  tha  letter  you  sent  to  the 
l^rd  CboDcellor? 


1 


Lighlboun,  It  is  my  handwritbg,  and  thi 
substance  of  I  bat  letter. 

Mr.  Plummer.  I  desire  it  may  be  tesd. 

[Mr.  Baily  reads  the  draught :] 

"  My  lord ; 

'*  In  ol>edience  to  your  commands,  I  here  lav 
before  your  lordship  my  thoughts  upon  the  af- 
fair you  were  pleased  to  mention,  when  1  bad 
last  the  honour  to  wait  upon  your  lordship ; 
and  must  own,  that  a  provision,  for  the  demsM 
upon  Mr.  Dormer's  office,  might  answer  osr 
present  purpose :  but,  with  great  8obmissioo,I 
think  it  concerns  the  honour  of  the  Court  of 
Chancery  to  find  out  some  proper  expedient  to 
prevent  the  like  accident  for  the  future :  and  1 
beg  leave  to  observe,  that  the  great  difficolty, 
which  this  gentleman  has  brought  upon  blm* 
self  and  the  Court,  proceeds  not  only  from  his 
squandering  or  misapplication  of  the  Coart* 
cash  in  bis  hands  (were  that  all,  bis  estate  and 
office  would  much  more  than  have  answend 
the  demand,)  but  I  am  afiraid  it  is  too  obrioos, 
that  his  power  over  the  government  secoritiep, 
that  had  been  transferred  to,  or  brought  Mbrt 
him,  or  upon  which  he  had  placed  out  the  mo- 
ney of  the  suitors  of  the  Court  in  his  own  name, 
has  been  the  occasion  of  this  great  deficiencj, 
which  i  hope  may  be  provide<l  for,  and  tbi 
credit  of  the  Court  retrieved  and  supported,  by 
every  Master's  advancing  d,000/.  or  such  odier 
sudd  as  shall  be  agreed  on,  out  of  the  cash  of 
the  Court  in  his  hands ;  which  being  placed 
out  at  interest,  the  yearly  income  thereof,  to- 
gether with  the  produce  of  Mr.  Dormer's  es- 
tate^ will  answer  the  demands  that  may  be  ex- 
pected on  his  successor ;  and  will,  in  doetio^ 
make  good  the  debt  upon  the  office,  prorided 
the  money  that  has  already,  or  may  hereafter 
be  raised,  from  his  estate,  or  any  other  way, 
for  that  purpose,  be  forthwith  applied  to  dis- 
charge such  demands  as  carry  interest,  or  bt 
invested  in  such  securities  as  have  been  di«poffd 
of  by  Mr.  Dormer,  belonging  to  the  soitois,  to 
answer  the  same  and  &e  accruing  intenst, 
which  I  hope  the  gentleman  that  succeeds  hiia 
has  already  taken  care  of,  if  not,  the  deflund 
will  rather  enorease  than  diminish. 

"And  having  before  observed,  from  ^^^ 
this  great  deficiency  has  arose,  I  submit  it  ^ 
your  lordship,  whether  the  taking  all  gofcni- 
ment  securities  for  the  future,  in  the  name  « 
two  or  more  Masters,  may  not  prevent  tbeliu 
misfortune  hereafter :  ana  the  deposit  to  be  put 
out  to  interest,  to  raise  a  fond  for  the  paymeot 
of  Mr.  Dormer's  debt,  together  with  our  offio^ 
would,  in  a  great  measure,  be  a  security  rv 
the  cash  with  which  we  should  then  only  be 
entrusted. 

.  "  I  expect  it  will  be  objected,  against  the  df 
posit,  that  some  Masters  may  not  alwaja  bavo 
that  sum  in  their  bands ;  but  I  will  venture  t» 
say,  it  is  scarce  probable  that  can  ''^PP^^ 
the  money  be  directed  as  usual,  to  be  ^'^^'Pj 
befoi-ethe  Masters,  both  by  your  lordsbip  9» 
theMaiter  «f  the  RqUis  without  wlask  tb* 
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Maatemcan't  think  theroselFefl  mnch  interested 
in  the  event  of  Mr.  Dormer's  affair. 

'*  It  ma;^  also  be  objected^  that  the  alteration 
proposed,  in  the  fature  taking  government  se- 
curities, will  shew  a  distrust,  and  caufe  reflec- 
tions upon  the  Masters ;  but  I  shall  think  it  a 
Imppiness,  to  be  divested  of  a  power  never  to 
be  used,  witliout  the  g^reatest  violation  of  the 
tpuat  reposed  in  us  that  can  welt  be  imagined ; 
and  I  think  it  evident,  that  it  had  been  a  much 
greater,  if  we  had  neyer  been  entrnsted  with  it ; 
and  as  this  variation  may  be  begnn-i^y  ourselves, 
without  any  public  direction  or  alteration  in  fu- 
tare  orders,  I  think  it  will  rather  turn  to  oor 
reputation  than  disadvantage,  and  will  certainly 
eaae  the  minds  of  the  suitors,  which  ought  to 
bave  some  consideration  in  thb  affair.  1  am 
unwilling  to  trespass  longer  on  your  lordship's 
time ;  but  if  1  nave  the  happiness  to  have  of- 
fered any  thing  thought  practicable  by  your 
lordsbip,  when  I  have  the  honour  to  be  admitted 
to  wait  upon  vou,  I  hope  to  satisfy  your  lord- 
ship, that  I  shall,  with  pleasure,  contribute,  as 
becomes  me,  to  facilitate  any  undertaking  of 
this  kind ;  and  that  1  have  as  much  at  heart 
the  reputation  of  the  office  1  had  the  honour  to 
be  placed  in  by  your  lordship,  as  any  of  my 
brother  Masters.  Bnt  as  we  have  different 
views,  it  is  not  surprizing  that  we  think  not 
alike ;  which  makes  me  fear  that  nothiog  of 
thlakiod  wilj  be  approved  of^  unless  recom- 
mended by  your  lordship ;  and  am,  my  brd, 
your  lordship's  most  obedient  servant, 

*<J.  LiGHTBOUN." 

Mr.  Plummer.  What  date  is  it  ? 

JUghtboun.  I  did  not  expect  when  I  wrote 
this  letter,  that  I  should  have  been  called  upon 
to  give  any  account  of  it,  and  did  not  put  any 
date  to  it ;  but  to  the  best  of  my  knowledge,  it 
was  in  June,  July,  or  August,  1723 ;  but  it  is 
from  circumstances  I  recollect  that,  rather 
than  from  any  remembrance  I  have  of  the  exact 
tone. 

Mr.  Lutwyche,  1  only  desire  that  Mr.  Light- 
boan  may  recollect  the  time,  when  he  first 
mentioned  this  to  my  lord  Macclesfield,  and  this 
letter  was  taken  notice  of  to  him  P 

JLightboun.  Indeed,  my  lords,  I  cannot  do 
that,  I  believe  it  was  at  a  meeting  of  several  of 
the  Masters,  at  my  lord's  house.  I  often  had 
the  honour  to  bf  admitted  to  him,  with  or  with- 
out other  Masters.  His  doors  and  ear  were 
always  open  to  me ;  and  1  was  often  trouble- 
aome  to  his  lordship :  But  I  cannot  recollect 
tbe  time,  when  this  was  first  mentioned. 

Mr.  P/ttmsier.  I  think  he  says  the  Masters 
might  have  different  views.  I  desire  he  would 
eocplain  hioMelf,  what  he  meant  by  that  ? 

JJfhibaun,  I  meant  by  that  to  put  my  lord 
in  niind  of  what  I  had  said,  when  I  had  the 
iMmoor  to  be  with  him  last,  when  his  lordship 
told  me,  that  the  proposal  of  a  contribution 
came  from  the  two  senior  Masters ;  I  then  said 
that  their  design  was  only  to  slun  over  this 
wound,  till  they  could  get  out :  That  one  of 
them  ^d  slipped  hit  neck  out  of  the  collar 


already,  and  another  was  about  getting  out. 
I  told  his  lordship,  that,  as  I  was  but  lately 
come  into  the  office,  1  proposed  to  spend  my 
days,  or  wear  myself  oat  in  the  service  of  the'' 
Court.  Therefore,  that  their  design  was  to  get 
out,  and  mine  to  continue  in,  w^  what  1  meant 
by  different  views. 

I  Mr.  Plummer,  Mr.  Lightboun  hath  given 
your  lordships  an  account  of  his  proposal  and 
arguments  used  with  my  Lord  Cbancelk>r ;  1 
desire  to  know,  whether  he  used  any  other  in- 
ducements to  persuade  my  lord  to  make  some 
orders  relating  to  the  Masters  P 

Lightbcun.  It  was  a  long  time  before  I 
heard  any  more  of  this  affair.  As  tbey  were 
quiet,  without  any  application  to  me  for  the 
500/.  or  to  come  into  any  contribution,  which  I 
was  resolved  against ;  so  1  did  not  think  it  pru- 
dent for  me  to  make  any  bustle  amongst  my 
brethren.  1  thought  I  had  done  my  duty,  C 
had  given  my  opinion  when  it  was  required, 
and  f  did  not  stir  in  it  till  the  Masters  appre- 
hended themselves  very  much  aggrieved,  by 
the  variation  the  Master  of  the  Rolls  was  pleas- 
ed to  make  in  the  practice  of  the  Court,  by  di- 
recting all  the  money  of  the  suitors  to  be 
brought  before  his  usher,  and  sometimes  to  be 
put  out  by  him  without  the  Masters'  approba- 
tion, which  not  only  deprived' the  Masters  of 
any  advantage  from  thence,  bnt  of  those  fees 
that  were  due  to  them,  on  the  receiving  and 
placing  outsat  interest,  or  paying  it  out  again ; 
and,  as  I  took  it,  it  no  way  answered  the  end, 
nor  was  for  the  benefit  or  security  of  the  suitors : 
Because  if  the  trust  was  too  great,  and  the 
suitor's  property  not  safe  in  eleven  men's  hands, 
much  less  was  it  safe  in  the  hands  of  one. 
Therefore  I  apprehended  there  was  reason  for 
complaint  On  this  account  we  had  several 
meetings ;  I  was  always  ready  to  come  into 
any  representation  to  my  lord,  in  hopes  that 
grievances  of  all  kinds  mij^'ht  be  looked  into, 
and,  I  believe,  .often  complained  to  my  lord  of 
these  matters.  We  went  to  my  Lord  Chan- 
cellor, and  acquainted  him  of  our  grievuices  ; 
my  UMnl  desirra  us  to  put  them  into  writing ; 
we  all  readily  concurred  in  that :  accordingly 
we  drew  up  our  complaints  of  these,  and  other 
encroachments  on  our  offices,  by  way  of  repre- 
sentation, which  was  delivered  to  my  Lord 
Chancellor,  and  after  my  lord  had  had  it  some 
time,  and  nothing  done,  we  frequently  impor- 
tuned my  lord  to  consider  the  declining  state  of 
our  offices ;  and  I  concluded  that  would  bring 
the  other  matters  on  the  stage^  without  which, 
nothing  effectual  could  be  done.  My  lord  said 
he  would  have  a  conference  with  the  .Master 
of  the  Rolls,  and  the  Masters,  in  order  tode-. 
bate  these  matters  ;  and  I  did  not  doubt,  but^ 
upon  that  occasion,  the  deficiency  of  Dormer's 
would  come  out,  and  that  something  might  be 
done  for  us,  consistent  with  the  honour  of  the 
courts  and  the  suitors'  safety.  But  that  con- 
ference was  delayed  ;  the  grievances  in  all  re- 
spects grew  greater ;  we  grew  more  trouble* 
some  to  my  Lord  Chancellor;  my  lord  then 
•aid  there  wai  a  necessity  of  redressing  all  the 
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^ievfuicei  9  he  mentioned  the  Masters  giTHig 
MOttritjr,  thai  of  ukiog  accurities'  for  the 
auUors  iii  other  peoplei'a  oamca,  and  contioviiig 
the  Masters  in  the  enjoyment  of  their  offices,  td 
liiey  had  used  to  have  them,  and  said  it  would 
Im  best  to  do  aU  together.  With  this  we  were 
put  off  for  some  time,  but,  on  further  solioita* 
lioB,  my  lord  said  he  was  ttOw  determined  to  do 
something-  in  this  affair,  and  his  lordship  de- 
tired  a  more  partacolaraeconnt  of  thegnevaneea 
complained  of  by  the  Masters,  and  their  rea- 
tons,  and  the  inconveniences  to  the  suitors  that 
accrued  from  the  new  methods,  which  the 
Master  of  the  Rolls  bad  turned  the  hubiness  of 
the  Court  into ;  and  that  the  matter,  both  with 
respeet  to  the  suitors  and  the  Masters,  might  be 
fully  understood,  his  lordship  pressed,  that 
something  of  that  kind  might  be  drawn  up  in 
writing  and  laid  before  him,  and  he  would  make 
Orders  proper  to  make  a  thorough  reformation 
in  the  Court :  And  1  remember  his  ez|)re8siott 
to  me  was,  it  would  save  him  much  trouble, 
if  what  was  drawn  up  by  the  Masters  not  only 
contained  the  things  which  they  had  grounJs 
to  complain  of,  but  was  put  into  the  form  of 
orders  necessary  to  be  made  for  him  to  con* 
sider  of,  and  alter,  and  add  such  others  a#  he 
had  prepared  or  thought  neceasary.  And  boob 
tfler,  a  second  representation  was  prepared, 
and  was  deliyered  to  my  lord.  And  mer  his 
lordship  hail  bad  it  some  short  time  there  was 
a  meeting  at  my  Lord  Chancellor's,  where  the 
Ma^iter  of  the  Rolls  and  the  Masters  were  pre* 
■ent,  and,  at  that  time,  there  was  a  good  deal 
of  discourse  about  the  money.  But  when  Uie 
Master  of  the  Rolls  began  the  topic  of  his  ju- 
risdiction, exclusive  of  the  king's  commission, 
heats  arose,  and  little  was  done  at  that  meet- 
big.  I  think  some  persons  of  quality  came  to 
apeak  with  my  lord,  and  that  broke  it  up.  I 
was  soon  afterwards  with  my  lord,  and  I  asked 
bis  lerdship  what  he  intended  to  do :  He  said  he 
ivas  sorry  matters  were  got  to  that  height,  but 
thai  he  found  if  the  Masters  would  give  up 
the  judicature,  they  might  be  made  easy  in 
their  demands,  and  things  put  upon  the  okt 
foot,  and  the  suitors  made  safe  too^  Upon 
that  occasion,  I  did  take  the  liberty  to  say, 
if  there  was  a  judicial  power  in  the  Masters 
by  yirtoe  of  the  king's  commission,  as  it  was  his 
inajesty's  prerogative  to  grant,  we. could  not 
give  it  up;  and  that,  for  my  part,  1  would  not 
exchange  or  barter  it  fer  th^  custody  of  the 
auilors'  money.  -  i  beKeve  my  lord  proposed,  at 
this  roeetiBg,  to  have  had  the  assistance  of  the 
Master  of  the  Rolls  in  making  these  in- 
tended orders :  and  I  reeoUeet,  that  after  the 
^ftcipncy  of  this  last  reprcd^ntatiou,  which  I 
vas  present  at,  I  heard  that  my  lord  had  shews 
it  to  the  Master  of  the  HeUa  before  the  net^ 
ing,  which  1  took'amkia,  nay  lord  desiring  it  tor 
his  own  private  use :  upon  which  I  went  to  him 
in  order  to  withdrav^  il,  and  told  him  it  waa 
done  in  such  haste,  that  all  the  Masters  had 
npt  considered  it;  but  whether  I  alleged  to 
ium,  or  he  to  me^  I  dou't  remember^  but  it  waa 
Mid,  thai  il  WM  ?ery  pcopcr  tiM  Maateit  sboidd 


allsignH;  and  I  think  I  carried  it  hudt  le  ihi 
Masters,  and  that  we  aM  iiguud  it;  and  tliett 
itjnras  delivered  back  to  my  lord*  And  I  be- 
lieve, upon  the  iuQB  of  that  foprisBPlntssu  il 
will  appear,  that  it  waa  dnwu  up  at  oiiy  LeeA 
Chancellor's  request. 

The  iirst  representation  was  ekieiy  eaufinui 
to  such  grievaiioea  aa  affeeted  oursel«*eB,  tbu 
aeoond  is  more  at  large ;  I  don't  know  wbethcl 
his  lordship  will  produce  il.  Some  tbtngu  m 
it  may  seem  to  bear  hard  upon  hia  honour,  the 
Master  of  the  Rolls,  and  usay  give  offenae;  hot 
it  will  be  considered,  that  it  was  written  at  ntiam 
when  there  were  great  differenoei  bfiweeu  thu 
Master  of  the  Balls  and  UMTMastora}  auy,  I 
think  I  may  say,  the  whole  Court  of  Chnnessy 
was  in  a  stale  m  war. 

Mr.  Plummer.  I  desire  be  may  be  asfcedl,if 
he  ever  laid  before  my  LordChnnceller  the 
pectations  of  the  world :  that  he  would 
Hiese  abuaco  and  grievancea  P 

Lighibmn.  I  have  often  roeutieMd  that  to 
my  lord,  and  presaedit  rather  inore  and  eftenar 
tlian  became  me.  1  was  aahamed  to  be  so 
trouble80flse,and  1  waa  sorpriaed  tbatjnw-lard 
didnotdosomethinginit}  though  I aaenmiBd, 
and  have  often  told  oae  or  other  of  the  Masteiu 
and  others,  that  my  lord  would  do  nothing  in 
it.  However,  ]  oontinoed  to  persevere  to  pf«aa» 
Ing  it ;  and  exprtasly  naenttoned  the  gpreat  k- 
oonveniescea  the  Court  would  be  run  inlQ  fer 
want  of  a  proper  regulation,  and  with  Ma*  si 
ill  grace  we  could  apply  to  hissnocaasorstnic- 
dress  tlwie  grievances,  m  case  his  lordship  ^rev 
weary  c^  the  fatigue  of  business,  and  qmttrd 
the  great  seal ;  that  they  wouU  tell  us,  we  had 
long  adquieeced  under  tbem,  and  that  his  Jord- 
ship  not  having  so  mudi  as  kwked  into  them, 
they  would  not  care  to  meddle  or  ioterfera  iu 
it.  I  pressed  it  hone  to  his  lordship,  snd 
thought  bo  made  doubts  and  difficuMes  where 
there  were  none.  Indeed  1  ihooght  iu  this  his 
lordship  wanted  his  usual  resolution,  and  ak 
most  ventured  to  say  so.  I  know  not  who* 
ther  it  is  very  proper  to  mention  it»  bnl  I 
did  take  the  hberty  to  tell  hialordsfaip,  tfinl  if 
he  did  not  redress  these  grievances,  unless  my 
lord  Lechmere  succeeded  him,  I  despnhed  ef 
seeing  them  settled  on  any  better  fool.  I  hope 
my  lord  will  pardon  my  mentioBing  Innanse. 

Serj«  Peng.  My  lords^  we  have  done  with 
Mr.  Ligbtboun. 

Serj.  Pro^  I  denre  be  may  he  aakad^ 
when  the  first  spplication  was  made  by  the 
Masters  to  redrem  their  grievauoca? 

lAghibmn.  I  reatly  canH  tell.  I  went  s» 
frequently  to  my  lord,  that  I  caunel  distinguish 
sue  time  from  another ;  I  believe  eiber  Mas* 
ters  thai  vrent  seMemer  can  tell  hellar  $  bel  I 
believe  it  must  be  a  year  and  a  heM;  or 
years  age,  or  nmie ;  1  eeucet  lett  thotii 

Sen.  Pfo6yi».   1  desire  ho  msy  be 
whether  there  was  any  sscond  appicaliea,  ha* 
Ibre  therepresemlatiott  was  pet  in«a  wiMngf 

Xtf  AfAotm.lmaMMKately  upon  the  Hester  sf 
the  Roue's  vai*yfaig  the  method  of  the  €eeir% 
and  diMHof  iho  mmmy  t*  It  fuU  ia  l»  4hl 


1017] 


Jbir  Hif^  Crime$  and  Mitdimeanori. 


A*  D.  ITSf. 


[lOlfr 


iifib«r,  the  MHters  w«Qt  ta  my  Lord  ChanceN  i 
%m^»f  wbioh  1  bdieTe  mvat  beMbreCbristnMt,  | 
17SS.     I  belitvc  Mr.  Holtbrd  remenbers  it 
Witer ;  and  ihat  from  lime  to  time,  I  have  otlea 
told  kim  that  my  Lard  CbanoeHar  would  do 
BOtbiDg  io  it. 

Seij.  Probyn.  I  dcaire  to  aak  him,  when  tbat 
■neetiag  waa  lietwoeB  the  late  Lord  CbaBoeUor 
amd  the  Maater  of  the  Roils  r 

•  Lighlkoun,  That  1  believe  wastbebeginiuiig 
of  lastaummer. 

.  ldMi»Probyn,  WedeaireheHiaysay  who  was 
4hen  present  at  that  meeting  witb  tfao  Master  of 
the  Rolls? 

Lightboun,  My  lords,  aC  that  meeting  with 
ilie  Maater  of  tbe  Rolls  the  Lord  Chancellor 
was  there,  bad  the  great  aeal  b^ore  him  ;  aad 
tbe  two  senior  Reyipaters  were  ikcre,  witb  |ieifr, 
ink,  and  paper  before  them,  in  proper  habits ; 
the  Maater  of  the  Rolls,  and  all  tbe  Masters  jn 
llieir  gowns ;  and  the  secretary  was  there,  and 
the  Masters  all  hoped  tbe  orders  were  to  be 
Uieo  pronounced  ;  but  1  oan't  remember  that 
tbe  RegisTora  set  pen  to  paper.  Tbe  Ushet  was 

VB  •  a 

okewice  there. 

flerj.  Prohyn.  I  desire  be  may,  if  be  can  ra^ 
eoliect  it,  give  a  parttcolar  acccnml  of  what 
ipataed  at  tbat  meeting. 

Ugktbmm,  Tbe  Masters  iasigted  Ibey  bad  a 
Tight  bv  custom  to  bave  the  money  brought 
hefera  them,  where  there  waa  any  reference  to 

•  Maater,  whether  it  waa  by  .onlere  osade  upon 
bearing,  or  by  iaitelocotory  orders,  or  if  there 
waa  a  direction  in  that  order,  by  which  themo*> 
nej  waa  brought  in  for  the  payment  or  apali« 
nation  of  it ;  m  these  oases  they  aHeged,  twrt 
the  money  had,  time  oet  of  miiid,  been  brought 
iMlbre  tbe  Maater,  to  whom  the  neftrenoa  was 
^iieeted  $  and  they  did  admit  tbat  where  mo* 
ttey  waa  braught  against  bills  of /interpleader 
wr  mterlocntary  ovdera,  where  there  waa  no  re<* 
ftrcnce  to  a  Maater,  the  nMmev  had  asiNilly 
beta  directed  to  bebrousbt  into  Covrt,  in  order 
in  he  kept  till  it  could  be  determined  whose  it 
waa,  or  to  what  use  it  waa  to  be  applied  ?  And 
there  they  admitted  tbe  money  waa  fonaerly 
iwpt  by  the  Daher.  Thia  I  apprehended  waa 
in^Rlca  upon  by  the  Maalen  as  their  ondoubtk 
smI  right,  asNl  it  waa  expected  an  order  would 
^re  been  then  made  declaring  it  so* 

8eij.  Proiiyn,  i  deaire  to  know  whatlwrlber 
pnsaed  relating  to  facta  only,  without  any  ao* 
^Boat  of  bia  own  expectations  P 

Ughtboim,  Soofte  debate  arote  about  the 
Maalar  of  the  RoHs's  jtkKcatum^  alarted  I  thmk 
#rat  by  hHnself. 

B.  of  Hmt.  I  dcafa«  to  put  Mr.  LighthottB 
in  mind  of  some  thioga,  and  first  to  ask  him, 
wbelhct  upon  thai  appKcation  they  had  made 
to  me  m  relatieii  to  the  alteratioii  or  vaiiatioa, 
m  be  ealla  it,  im  tht  praelice  of  tbe  Court,  by 
tbo  ordafB  nmde  by  llie  Master  of  tbo  Roilis 
whether  I  did  not  require  them  to  lav  pvec^ 
^kiilB  biiiis  moi  thai  I  mighl  be  satisftM  how 
Ihat  matter  stood  P 

JLigkibmm*  Year lerdablpdid |  bulilwas  long 
iaiiie  thst  fHiift  i  bsitii  •  ytwr  and  awti. 


£.  of  Mdet.  Whether  there  bad  not  bee» 
Uke  directiona,  that  the  Usher  should  lay  pr»* 
cedents  before  me  P 

•  Ughtboun,  I  don't  know  of  any  such  difec- 
ttona  to  him,  but  1  remember  my  Lord  Cbanik 
oellor  called  for  bis  jprecedentB,  and  wondered 
be  had  not  brought  tnem,  if  he  had  any  ibr  bin 
purpose. 

£.  of  Mace.  I  desire  Mr.  Ligbtbonn  may 
recollect  whether  tbe  quesUon  waa  not  put  to 
tbe  Usher  with  relation  to  tbe  usage  of  the 
Court,  to  put  tbe  money  into  tbe  M  aaler'a  hands, 
in  all  casea  where  tbe  oioney  was  brought  into 
Court,  to  be  diapoaed  of,  either  to  be  pot  out  at 
interest,  or  paid  to  creditors  or  legatees^  who* 
ther  be  had  any  one  precedent  to  the  ^Aitary  ? 

Ugktboun.  1  remember  be  bad  nonOr  aai  i 
apprehended  tbe  Usher  did  not  asake  out  any 
sort  of  claim  to  keep  such  money* 

£.  of  Mace.  I  don't  ask  what  the  JMtm 
made  out,  but  wllat  questions  Were  aaked  hiat 
about  tbe  uaage  and  precedents  P 

Lu^ktboun.  1  beliere  they  wero  Baked  fcr, 
and  laas  sura  be  then  produced  nooei 

£.  of  Mace.  Pray,  recollect,  and  oonaider  ; 
did  I  speak  to  him  aa  to  one  timt  bad  not  any 
precedenta  to  produce ;  or  did  1  make  mcntioB 
aa  if  be  bad  brought  precedents,  and  ask  hiat 
if  he  oouM  say,  tbat  among  thoae  preMdenta 
there  was  one  to  tbe  purpose,  to  make  out  tbat 
tbe  usage  waa  not  aa  P 

Ughtboun,  I  say  yonr  lordabip  blamed  hist 
for  not  bringmg  tbese  preaedents:  I  bebofO 
your  lordship  asked  fanm,  if  he  could  bring  any 
procedent  to  the  point?  And,  to  tbo  best  of  my 
remeasbrancc^  he  saki  he  had  none,  or  gavo  no 
satisfaetorv  anawer,  but  auch  as  I  thought  eva- 
aire ;  but  I  caimot  remember  particuUirly  what 
your  lordship  and  he  aaid  to  each  other. 

£.  of  Mace.  This  ia  a  rery  indiflRwent  ac- 
ooimt;  since  Mr.  Ligbtboun  hfith  so  goodi  a 
memory,  I  desire  to  kuow  whether  the  Usher 
waa  not  |old,  that  his  precedents  bad  been  read, 
and  possibly  1  asigbt  hare  orerlooked  saaso 
that  wore  material ;  and  therefore  desired  him 
to  shew  whether  there  waa  among  thasa  any. 
one  preoedant,  that  rotated  to  money  btought 
in  in  tbese  cases  P 

Lightbaun.  He  produced  none. 

£.  of  Afacc.  Did  it  not  appear  tbat  ba  bad 
prodooed  precedenta  before,  and  they  bad  b«e« 
read,  and  tbat  postibly  I  migbt  hare  overlooksd 
aomeof  themP 

LigMibokn,  On  your  lardsbip's  mentioniog 
of  it,  I  do  recollect  something  did  appear,  tbat 
your  Wrdahip  bad  seen  bia  pracedema,  and  did 
ekpect  he  sboold  baTc  brought  more. 

£.  of  Afore.  I  desire  ho  may  bo  ashed,  wha*> 
ther  be  did  pretend  he  could  produce  more  P   • 

Lightbotm,  My  lardt,  I  cannot  bo  particular 
mtbat. 

£.  of  M&cc.  1  desitetokaow  wbetber  ba  did 
not  own  that  he  bad  no  auch  precedentsP 

X^Al^fi.  Jn  anawer  to  that,  my  lordt^ 
I  cannot  aay  poailirely  be  did  or  m  Mat; 
ibrlbaltafaJ  bare  sncn  sseoo  few  orders  or 
sndeiit  dat«ii  Ihnt  wm  prBcndettl*  •f  iMBfy 
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tbem  depvty  governor  of  th«  BMik.  btving 
l^eia  appoititod  «iid  detired  by  the  said  com- 
nillw,  10  inspacl  Mid  examiiic  tne  takl  aecompifl, 
and  wbo  bave  peooaed«d  io  to  do,  and  after 
baviag  beco  teveral  tkncs  attended  by  tbe  said 
Masters,  bare  made  a  report  tbereof  io  the  said 
cooaioHtlee  of  couocii ;  wbereby  it  appears, 
that,  tlioof^  all  tbe  Masters  of  tbe  said  Court 
hare  produced  before  them  all  tbe  securities 
and  oertifieates  of  their  having  tbe  stock  and 
aoDuities  in  their  names ;  which,  upon  their 
•Mompts,  tbey  appear  to  be  obar^^eable  with  as 
belongiiDis^  to  tbe  suitors  of  tbe  Court,  and 
inuoh  the  jrreater  part  of  the  Masters  have 
brought  before  the  said  Mr  baron  Gilbert,  and 
other  persons  above  named,  tbeir  cash  or  secu- 
rities easily  convertible  into  money,  certificates 
of  slock,  and  annuities  sufficient  to  make  good 
the  balance  of  their  acoosipts ;  yet  upon  the 
oaid  report  it  appears  that  there  are  yet  consi- 
derable deficiencies  of  monies,  vrhicb  were  in 
tbe  bands  of  some  Masters,  who  art  dead  ;  and 
that  sooie  of  the  preeent  Masters  bave  not  pro- 
duced the  balance  of  tbeir  cash,  nor  given  a 
satisiaotor]^  account  hour  tbe  same  is  to  he  made 
good,  and  it  not  having  been  usual  for  tbe  Mas- 
icrs  of  tbe  said  Court  to  give  seoiirity  for  tbe 
money  in  tboir  bands,  thesaid  cominitteetbought 
advisable,  that  liM  ibis  affair  could  be  more  ma- 
tnrsly  oonoidered,  and  proper  methods  estab- 
lished for  secorily  of  tbe  suitors  of  thesaid  Court, 
the  eitects  herein  after- mentioned,  which  have 
Upon  this  oeoasion  been  produced,  should  beat 
present  secared  in  tbe  manner  herein  after- 
mentioned,  and  rooommeoded  to  tbe  right  ho- 
nourable the  Lonl  Chancellor,  to  take  such 
order  therein  as  should  be  proper ;  all  which 
being  coosmonicaled  to  all  tbe  said  Masters, 
and  the  said  report  now  read  in  the  presence>of 
them  all,  except  Mr.  Kynaston,  who  is  indis- 
posed, .and  thereby  pneventoil  from  attending ; 
and  upon  hearing  what  was  alleged  by  the 
•aid  Masters,  are  tbe  facts  of  the  said  report, 
so  ftir  as  concern  their  respective  securities  in 
tbeir  bands  and  power,  and  the  baliteoe  of  cash 
in  tbeir  bands  not  being  controverted,  his  lord- 
ship therefore  (loth  tluok  fit,  and  so  order,  that 
tb^  said  Masters,  Mr.  Holford,  Mr.  Lnvibond, 
Mr.  John  Bennet,  Mr.  Go4rrey,  Mr.  Light- 
bouo,  Mr.  Conway,  Mr«  EdwarJs,  Mr.  Thomas 
Bconet,  Mr.  Elde,  and  Mr.  Thurston,  all  now 
present,  and  likewise  Mr.  Kynaston,  do  forth- 
with prepare  ami  send  to  the  Bank  of  England, 
every  one  a  chest  with  one  lock,  and  hasps  for 
two.  padlocks ;  the  key  of  the  lock  to  be  kept 
by  the  Master,  and  the  key  of  one  of  tbe  pad- 
locks by  Mr«  Smith,  and  Mr.  Malthus,  two  of 
tbe  nix  clerks  of  this  Court,  or  one  of  ihem,  and 
tbe  key  of  the  other  by  tbe  governor,  deputy 
Ifdvemoror  cashier  of  the  Bank;  and  that  all 
tbe  bonds,  exchequer  anntoities  and  orders,  and 
otlier  aecurities  gi^en  in  nyion  tbeir  said  ac- 
coinpts,  as  securities  belonging  to  the  suilore  of 
this  Court,  or  as  the  proper  securities  of  tbe 
•aid  Masteni,  towards  making  good  tlie  balaooo 
of  thetr respective  cash ;  and  likewise  tlie  Bank 
ttotais  and  oaab  so  giron  in,  tad  not  ainoe  paid 


to,  or  laid  out  for  tbe  suitors  of  tbo  Court,  bt 
deposited  in  the  said  chests,  under  tbe  iaspee- 
tioo  of  Mr.  baron  Gilbert,  and  theother  penoos 
appointed,  as  aforeaaid,  to  inspect  tbe  Master's 
aoompts,  or  of  some  ol*  tbem ;  and  that  then 
tbe  chests  be  looked  op,  and  left  in  tbe  custody 
of  tbe  Bank  of  England ;  but  so  to  be  kept,  to 
that  tbe  Masters  may  have<easy  acoesa  thereto^ 
to  comply  with  the  orders  of  this  Court,  till  for* 
ther  oraer  may  be  taken  conoaming  the  saoat; 
and  whereas  the  Masters  have  in  tbeir  aevcv^ 
accompts  given  in  particulars  of  stodc,  and  of 
annuities,  transferable  in  tbo  books  of  tbo  ser^ 
ral  companies,  standing  in  their  names,  wbicb 
belong  to  tbe  several  suitors  of  this  Court,  «r 
as  their- own  proper  stock  and  annuities,!^ 
which  part  of  the  balance  of  cash  in  their  hawb 
may  be  made  good  or  secured  ;  it  is  further  or- 
dered, that  tbey  do  each  of  them  forthwith  d^ 
liver  into  the  respective  company,  a  declaration 
in  writing,  wherein  such  stock  in  each  reopee- 
tive  company,  or  the  annuities  there  traofor* 
able,  as  by  their  respective  accompts,  appear  to 
belong  to  tbe  auitora  of  tlie  Court,  and  likewise 
the  stock  and  annuities  by  them  respootiTely 
proposed  'toward  making  good,  or  secnring 
ttioir  balance  of  cash,  or  so  much  thereof,  ac 
shall  equal  tbe  balance  of  their  said  aonmipt; 
in  case  tliey  have  iu  tbeir  names  more  than  sof^ 
ficient  for  that  purpose,  it  shalf  bo  declared  to 
be  upon  trust,  to  attend  die  orders  of  this  Court ; 
and  the  said  respective  companies  are  to  take 
care,  that  proper  entries  be  made  thereof  ki 
their  books,  so  that  such  stock  or  annoitaoB  bo 
not  transferred,  but  by  order  or  leave  of  ibik 
Court ;  and  the  said  Masters,  upon  perfornaing 
tbe  order  above,  are  to  take  proper  certificates, 
signed  by  Mr.  baron  Gilbert*  and  tbe  other  per- 
sons appointed  as  aforesaid,  to  inspect  tbe  said 
acoompts,  or  some  otthem ;  and  by  tbe  persons 
keeping  the  keys  of  the  said  chests,  of  tne  par- 
ticulara  of  the  bonds,  or  other  securities,  cask 
and  notes,  deposited  or  kicked  up  in  such  oboslB» 
as  aforesaid,  and  certificates  signed  by  tbe  aamt 
persons,  and  by  a  proper  officer  of  tbe  Baaki 
that  such  chests  are  deposited  in  the  Bank,  and 
certificates  signed  by  tne  proper  officers  of  the 
respective  companies,  of  the  declaratiooa  oaade 
as  aforesaid,  by  tbe  respective  Masters,  and  of 
the  entries  thereof;  and  it  is  further  ordered 
that  tbe  Goldsmiths'  notes,  produced  by  tbo 
said  Masters,  in  giving  in  tbeir  accoinpts,  be  by 
them  turned  into  Bank  notes,  and  so  depotittd 
as  aforesaid  ;  and  the  said  several  Maatera  tie 
forthwith  to  give  Mr.  haron  Gilbert  poat-ac« 
compts  of  their  receipt  and  paymenta,  sinoe  tbo 
former  accompts,  and  a  copy  hereof  is  to  be  d^ 
livered  to  Mr.  Kynaston,  he  not  being  now 
preiient ;  and  another  copy  left  at  ti.e  puMit 
office  of  tlie  Masters,  with  their  clerk  therr,  for 
tb^ir  more  easy  recourse  thereto,  iu  ordor  to 
their  eiaet  compliance  thereWtth. 

**  £dw.  GoldbsbrouoHi  Dep.  Reg .^ 

Serj.  Peng.  By  this  order  yovr  Jordahitt 
will  observe,  that  some  of  the  insuperable  diffi* 
oiihies  wore  sarmoaiitedi  tod  toaio  nf  ike  ^fi$ 
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oared  ;  and  thoug^h  that  inetbod  will  not  take 
it  totally  OQt  of  the  power  of  the  Masters,  yet 
why  the  noUe  lord  eoald  not  have  proceeded 
80  far  before,  is  left  to  your  lordships'  deter- 
minatioQ ;  we  shall  not  call  any  farther  wit- 
nesses on  thes9  Articles,  we  apprehend  we  have 
fnlly  made  them  out.  The  hononrable  gen- 
tleman who  opens  the  next  ilrticle  will  pro* 
ceed. 

Lord  Morpeth,  My  lords,  it  falls  to  my 
lot,  to  open  to  your  lordships  the  Nineteenth 
Article  of  this  Impeachment,  and,  it  being  some 
time  since  it  was  read  at  yonr  table,  it  will  be 
necessary  for  me  shortly  to  recollect  it. 

The  Article  charges,  **  That  his  m^esty 
baving,  in  November  last,  directed  an  enquiry 
into  the  accounts  of  the  Masters,  to  the,  intent 
that  proper  methods  should  be  tafaen  for  the 
jiecqrity  of  the  suitors,  the  eari  of  Macclesfield, 
jbeing  then  Lord  Chancellor  and  one  of  the 
prtry  council,  in  order  to  obstruct  the  same, 
iuid  CO  prevent  a  parliamentary  enquiry  into  the 
condition  of  the  offices  of  the  Masters,  did,  in 
the  first  place,  advise  the  Masters  to  assist  eaeh 
other  with  money  and  eflects;  and  for  their 
encouragement,  represented  to  them,  that  it 
would  be  for  their  honour  and  service  to  appeair 
nJ^e  and  8u6icieDt,  and  thai  if  they  made  a  bold 
0tand  now,  It  would  prevent  a  parliamentary 
eaqoirvr  In  the  next  place,  that  tbe  Earl  per- 
suaded several  of  them,  to  make  false  repre- 
sentations of  their  circumstances  to  bis  ma- 
jesty, by  adding  a  subscription  to  their  ac- 
oounts,  that  they  were  able  and  willing  to  an- 
swer tbe  effects  m  their  hands,  though  the  Bad 
then  knew,  or  had  good  reason  to  believe  tbe 
oontrary ;  tmd  that  several  of  the  Masters,  ac- 
cording to  the  Earl's  advice^  did  supply  others 
with  money  and  effects,  to  mtke  a  ttlse  shew, 
and  appearance,  of  their  abilities." 

Your  lordships  take  notice,  that  tbe  time 
mentioned  in  the  Article  is  November  last ;  at 
which  time,  and  for  some  years  before,  the 
luttgdom  had  rang  of  the  abuses  and  corrup- 
tions of  the  Court  of  Chancery,  with  little 
bopes  of  redress,  but  from  the  justice  of  par- 
liament:  the  Earl  could  not  but  foresee,  that 
the  period  was  then  drawing  near,  when  the 
dies  of  the  oppressed,  and  the  universal  dis- 
Mttislaction  raised  against  his  administration, 
woold  some  way  or  other  force  its  relief. 

This  cry  for  justice  having  reached  his  ma- 
jesty's ear,  he  was*pleased  to  direct  the  enquiry 
mentioned  in  the  Article,  and  whilst  this  was 
depending,  the  impeached  lord  finished  that 
flebeme  of  iniquity  he  had  carried  on  so  long 
without  controol. 

The  facts  charged  in  this  Article  contain  in 
themselves  the  vilest  deceit  and  treachery; 
heightened  and  aggravated  by  the  wickedpur- 
poses  for  which  they  were  contrived ;  First, 
To  liave  misled  the  council-board  into  a  ground- 
less belief  of  the  Masters'  sufficiency  to  answer 
the  suitors ;  and  on  this  foundation  he  built  a 
more  impious  but  more  fatal  pngect^  tfan  pre* 
▼enting  a  parliamentary  enquiry. 

VOL.  XVL 


The  Antwer  given  by  tbe  Earl  to  this  Article 
deserves  a  particular  notice :  he  says,  ^*  That 
upon  great  consideration  of  Dormer's  defi« 
ciency,  and  the  danger  there  might  be  of  fur* 
ther  ineonveniencies  with  relation  to  the  suitors' 
effects,  of  some  disputes  in  the  Court,  and 
of  some  praetices  of  the  Masters,  which  he 
thought  ought  to  be  retbrmed,  he  was  con* 
vinced,  it  was  a  work  of  too  great  consequence^ 
for  him  singly  to  attempt;  and  being  highly* 
sensible  of  his  most  sacred  nsajesty's  paternal 
goodness,  did  presume  humbly  to  beseech  bin 
majesty,  as  the  fountain  of  justice,  to  depute 
some  of  bis  privy  oouneil  to  take  the  matteni 
into  consideration." 

^  My  lords,  seven  years  and  more  had  passed 
since  he  was  made  Lord  ChanceUor,  three 
vears  since  Donner's  defictencv,  without  one 
honest  thought,  for  any  thing  that  has  yet  ap« 
peared,or  onesineere  step  taken  by  him,  m 
the  honour  of  the  Court,  or  the  safety  of  the 
suitors.  If  the  emmination  ordered  by  bis  ma- 
jesty did  spring  from  his  lordship's  request,-  hia 
real  intention,  m  desiring  it,  will  be  best  knowa 
fipom  his  former  conduct,  and  from  the  use,  we 
shall  prov^  he  intended  to  have  made  of  that 
inquiry;  bis  past  behaviour  has  already  ap« 
pear^  to  your  lordships  to  have  been  a  serief 
of  extortion  and  oppression,  constantly  atiendeil 
with  the  vilest  and  meanest  artifices  to  keep  it 
sectet ;  the  king's  paternal  goodness  was  mo«t 
notoriously  abused,  by  him  who  was  intrusted 
to  dispense  it ;  and  that  fountain  of  justice  pol<* 
)uted,  which  he  now  dares  to  name  in  his  de» 
fence. 

I  think  myself  justified  in  charging  this  part 
of  his  defenoe  as  an  act  of  high  dissimulation 
before  your  lordships;  and  a  presumptuonft 
attempt  to  cover  his  own  guilt  under  his  ma* 
jesty's  sacred  name,  and  the  orders  he  was 
pleased  to  give  for  that  enquiry.  Tbe  Earl  has^ 
Indeed,  acknowledged  one  truth  in  this  part  (f 
his  Answer,  <'  That  the  great  deficiencies  and 
danger  to  tbe  suitors,  and  the  practices  of  the 
Masters  (which  he  does  not  name,  but  says) 
ought  to  be  reformed,  had  convinced  him,  that 
the  refbmiation  of  them  was  a  wock  too  great 
for  him,  singly,  to  attempt.'^ 

My  lords,  the  many  prostitutiops  of  the  dig^ 
nity  of  the  ffreat  office,  which  have  been  proved 
upon  him,,  had  doubtless  greatly  wounded  the 
honour  and  authority  of  the  CJoort  itself;  and 
the  JEarl  had  bound  himself  so  fast  to  those 
Masters,  whom  lie  had  admitted  by  the  bands 
of  corruption,  which  he  had  not  power  to  break 
through,  that  nothing  which  tended  to»  the  ho* 
nonr^  that  high  Court,  or  the  adTnntage  of 
the  saitors,  could  be  e]t|»ected  from  his  hands. 

The  next  passage  of  his  Answer  is  a  wretched 
mixture  of  the  moot  abject  flattery  of  such  of 
your  lordships  as  attended  that  committee,  to 
whom,  1  believe,  his  lordship  very  truly  de* 
chires,  he  was  entirely  subservient ;  and  ot  false 
praises  of  himself,  tor  the  great  services  he 
contriboted  to  that  enquiry :  However,  afier 
this  introdnction,  the  Answer  goes  on  and  do.- 
cbues,  <«  That  he  is  greatly  snrpnsed,  to  find 

30 


1027] 


10  GEORGE  I. 


Trial  of  the  Earl  of  MaccUffiel^f 


[1028 


himself  charged  with  obstructing  the  taking 
those  acooonts,  which  he  had  thus  desired 
loigbt  be  taken,  and  had  promoted  with  all  his 
power."  X 

This  is  a  poor  erasion  and  afieetation  of  in- 
nocence; and  the  more  surprising  to  come 
from  his  lordship,  whose  misconduct  had  so 
notoriously  been  the  occasion  of  that  enquiry. 
And  the  Charge  is  not,  as  he  insinuates,  for  ob- 
structinff  the  taking  the  accounts,  but  for  pro- 
curing nlse  accoonts  and  representations  to  be 
kid  l^fore  the  council,  bjr  which  means  that 
•nquiry  might  hare  been  frustrated. 

But  he  proceeds  in  his  Answer  to  a  declara- 
tion, the  most  astonishing  of  all  others,  *'  That 
Ibe  uoTer  thought  of  preventing  a  parliamentary 
enquiry,  any  otherwise,  than  by  making  it  un- 
necessary, and  procuring  to  the  suitors  a  full 
redress  of  all  their  grierances,  and  reetifyioff 
whatever  be  found  amiss ;  and  that  be  looked 
upon  toi  be  his  duty,  and  begs  leave  to  say  it 
here,  once  ihr  all,  in  answer  to  all  the  insinua- 
tions of  that  kind  contained  in  any  of  the  Ar- 
ticles." 

'  By  the  last  words,  the  Earl,  in  a  very  sum- 
mary manner,  pronounces  his  own  acquittal ; 
bat  your  lordships  will  observe,  that  the  Article 
charges  him,  in  plain  words,  with  actual  ail- 
Tising  the  Blasters  to  misrepresent  their  ac- 
counts, in  order  to  prevent  a.  parliamentary  en- 
quiry, and  that,  if  they  made  a  bold  stand  now, 
it  might  prevent  one :  His  lordship  answers, 
that  be  never  thought  of  preventing  it,  other- 
m'lK  than  by  procuring  full  redress,  &o. 

By  this  he  confesses,  be  did  think  of  prevent- 
ing the  inquiry  of  parliament. 

He  has  not  dared  to  deny  the  (ads  charged, 
lh>m  which  this  design  was  manifest,  because 
he  knew  they  would  oe  fully  proved  :  But  the 
flubterfu^  he  flies  to,  vis.  that  he  did  intend  to 
jirevent  it^  bv  rendering  it  unnecessary,  is  im- 
possible to  oe  beHeved,  though  tbe  Commons 
fbould  offer  n<^  proofs  at  all  to  this  part  of  the 
Article;  unless  his  lordship  imagines  that  he  is 
able  to  carry  on.  tbe  imposition  so  far,  as  that 
Ibe  concealing  from  bis  majesty  the  true  con- 
dition of  the  suitorS)  bv  the  methods  he  wag 
then  practising  with  the  Masters,  should  be 
tidLen  by  your  lordships  to  be  the  means  of 
procuring  them  full  reuress ;  and  it  is  self-evi* 
-^ent,  that  if  hia  eootrivance  had  taken  pkuse, 
the  immediate  and-  fall  relief  of  the  suitors, 
-which  was  his-  m^esty's  gracious  purpose,  had 
thereby  been  wholly  defeated :  The  Commons, 
tbcrefbre^  may  insist  upon  it,  that  this  flagrant 
circamstaoce  is  established  by  his  own  con- 
fession, especially  since  your  lordships  find, 
that  in  the  following  parts  of  hb  Answer,  the 
Earl  declares,  "  That  Mr.  Holford  having  sub- 
ncribed  his  accounts,  with  a  dedaration  of  his 
abilities,  and  readiness  to  answer  the  snitors; 
and  aoroe  of  the  Masters  having  used  expres- 
sions, as  he  thought,  not  so  proper,  others 
cf  them  having  made  no  conclusions  at  all ;  he 
did  advise  them  .all  to  write  the  same  words 
under  their  accounts  as  Mr.  Holford  had  done, 
and  did  telithew,,  in  great  sincerity  and  friend- 


ship, that,  at  a  time  m  hen  so  many  men*s  mouthi 
were  open  against  th«*m  as  insolvent,  it  would 
be  for  their  honour  and  interest  to  make  it  ap- 
pear-that they  were  able." 

Thus  far. the  Answer  is  a  full  confession,  that 
he  advised  all  the  Masters  to  add  Mr.  Holford*! 
conclusion  to  their  accounts. 

His  lordship  says,  he  was  induced  to  do  tbb 
from  their  assuring  him  they  were  able;  thit 
assertion  will  ap|)ear  to  be  notoriously  ftbe: 
however,  if  it  had  been  true,  his  loidobip,  it 
seems,  took  their  bare  words  for  it,  at  tbenins 
time  that  he  declared  to  them,  that  so  nuuiy 
men's  mouths  were  open  against  them  as  is- 
solvent :  But  here,  unhappy  man,  he  flies  agiia 
for  sanctuary  to  tbeinte^ty  of  his  own  bout, 
and  assures  yonr  lordships,  *'  That  be  never 
thought  of  a  contrivance  to  have  them' deceit- 
fully appear  to  be  really  what  they  were  wAf 
though  this  declaration  of  the  innocence  of  hb 
mind  stands  also  in  direct  contradiction  to  thi 
fact  he  had  just  before  confessed ;  and  in  the 
very  next  lines  he  again  confesses,  that  soni 
of  the  Masters,  pursuant  to  his  own  difsctiooB, 
did  withdraw  to  add  the  same  words  to  Ibdr 
accounts,  as  Mr.  Holford  had  done  to  hb; 
which  he  carried  to  the  council  without  looka; 
into  them ;  and,  when  they  were  i^sd  that, 
the  Masters,  it  seems,  were  honester  men  th« 
the  Earl  expected,  or  would  have  had  then  b 
be ;  for,  notwithstanding  his  advice,  all  of  then 
did  not  make  these  subscriptions  to  their  a^ 
counts. 

To  the  other  charee  in  the  Article,  of  histd* 
vising  thcim  to  stand  bj  one  another  and  appeir 
able,  his  lordship  has  given  a  particular  aotvcr, 
**  That  an  order  being  made  upon  »the  Kasten, 
to  produce  tlieir  securities  and  cash,  and  the 
Masters  complaming  of  the  short  time  to  pro- 
duce such  great  sums,  he  confesses  he  did  mji 
that  he  required  them  to  bestir  themselrei; 
and  might  say,  that  some  of  theur  brethren 
might  perha])6  be  able  to  let  them  havemooeyi 
till  they  could  raise  it  another  way." 

The  excuse  he  offers  for  this  advice  it  a  vary 
unjustifiable  one ;  it  is,  that  the  Masters  de' 
clared  to  him,  that  they  had  not  thesuitDrt'cf'' 
feda  ready,  which,  by  the  duty  of  their  offi^ 
his  lordship  knew  they  ought  to  have  bad,  bit 
had  effects  sufficient  to  raise  tbe  whole^if  they 
could  have  had  more  time.  By  his  own  i^ 
count  of  this  matter  it  is  plain,  tHat  the  VUi^ 
did  St  that  time  disckise  to  him  one  of  tbeprM- 
tices,  which  it  was  his  duty  to  have  reformed : 
and  yet  your  lordships  see  what  consida^ 
he  had  of  it ;  even  at  this  juncture  he  wAnm 


Bank  made  the  mscovery. 

Perhaps,  my  lords,  I  have  dwelt  tao  longfiB 
the  Earl's  Answer ;  but,  1  think,  it  wOlapp^ 
to  your  lordships  to  betray  such  a  confusion  v 
mind,  as  notliing  but  the  heariest  pressures  «■ 
guilt  could  have  produced,  and  is  a  rti^^^* 
conviction  of  him  than  a  thousand  witnesses. 

I  will,  in  tbe  next  place,  give  soioe  short  t> 
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count  of  our  evidence  to  this  Article.  The 
Masters  tbemselTes  will  prove  the  EarPt  di-* 
rections,  either  given  by  his  own  mouthy  or  by 
his  seereCary's,  when  they  were  required  to 
make  up  their  accounts  to  be  laid  before  the 
king  in  council,  that  they  should  stand  by  one 
another,  and  give  the  best  account  they  could, 
to  prevent  a  parliamentary  enquiry,  and  that 
IheV  need  only  to  produee  or  shew  Bank  or 
Goldsmiths'  notes ;  and  that  it  was  a  critical 
juncture,  and  that  the  strong  should  assist  the 
weak,  and  that  they  must  make  a  stand,  and 
defeat  the  designs  of  their  enemies. 

We  shall  farther  prove  his  lordship's  express 
directions  to  the  Masters,  to  add  the  same  con- 
clusion to  their  accounts,  as  Mr.  Holford  had 
done  to  his,  which  was,  that  they  were  able 
and  ready  to  answer  their  balances:  though 
the  Earl  did  not  so  much  as  ask  any  of  them 
whether  they  couM  make  it  good,  ami  some  of 
them  declared  the  contrary  ;  and  at  that  time 
also  be  told  them,  that  it  would  be  for  their  ho- 
nour and  service,  and  that  it  would  look  well 
te  the  council  to  appear  able>and  willing. 

We  shall  also  prove,  that  this  fidse  adirioe  of 
the  Ear!  was  followed  by  several  of  the  Masters, 
in  both  respects ;  and  that  afterguards,  when 
the  suitODS'  effects  weie  to  be  carried  into  the 
Bank,  several  of  them  who  had  before  appeared 
able,  now  proved  deficient  in  great  sums,  and 
Bank  and  Goldsmiths'  notes,  and  other  effects, 
to  a  great  ralue,  witli  which  several  of  them 
liad  been  accommodated,  and  which  they  had 
produced  to  the  persons  appointed  to  examine 
the  accounts^  and  which,  as  appears  by  the 
reports  on  your  lordships'  table,  they  bad 
awom  to  be  their  own,  and  not  lent  them  for 
the  purpose  of  accounting,  now  vanished,  and 
a  deficiency  appeared  of  fourscore  thousand 
pounds  and  upwards,  which  still  continues. 

This  evidence  will  fully  maintain  our  Ar- 
tide,  and,  if  any.  proof  is  necessary,  will  suf- 
ficiently clear  op  the  Earl's  intentions. 
-  My  lords,  the  part  which  still,  remains  to  me 
is  such,  as  1  own  myself  utterly  unable  to  per- 
Ibm;  I  mean,  to  agmvale  this  offence  in 
auch  manner  as  it  deserves;  the  amazing 
Bcene  this  Article  has  opened,  most  not  be 
judged  of  singly,  and  by  itself;  hor  can  it  be 
accounted  for  but  as  the  offspring  of  a  mind 
thoroughly  debased,  and  flowing  from  the  most 
iacurable  corruptkm:  and  though  they  have 
issued  from  that  source,  as  from  an  anex- 
haustible  fountain,  yet  it  can't  be  denied,  but  as 
the  Earl's  thirst  for  lucre  grew  stronger  upon 
him,  with  that  his  invention  also  has  constantly 
improved  into  some  new  device  or  maoaaement 
for  secofing  hia  exorbitant  advantages  by  pre* 
aerving  the  secret.  It  was  a  remarkable  ktw 
in  one  of  the  wisest  of  the  Grecian  go?em« 
anentay  arising  firom  their  dread  and  abhorrence 
of  a  oorrupt  judge,  that  no  nan  bred  up  to 
anercbaodize  should  be  admitted  into  any  office 
4»fjttdu»tur«i  till  he  bad  quitted  that  eaaploy- 
anent  for  at  least  ten  years;  and  the  reason 
was,  because  the  fingers  of  merohants  had  been 
4ao  Awsh  used  to  tca(fiii« 


The  Earl's  administration,  in  th^  highest 
seat  of  justice  in  this  kingdom,  has  appeared 
to  your  lordships  to  have  been  one  continued 
piratical  trade;  during  the  course  of  which, 
from  time  to  time,  as  opportunities  have  of- 
fered, he  has  preyed  alike  upon  Masters  and 
suitors ;  his  cravmg  appetite  was  in  no  sort 
checked  by  the  approach  of  death  itself;  and 
the  hand  of  a  dying  chancellor,  as  he  expressed 
himself  to  one  of  the  Masters,  was  opened  to 
receive  that  unjust  gain  he  had  so  plentifully 
fed  upon  in  full  health :  to  which,  and  his  other 
misbehaviours,  your  lordships  now  see,  that 
not  only  the  ruin  of  many,  even  of  the  Masters, 
but  the  dishonour,  distress,  snd  confusion  still 
remaining  in  that  part  of  the  public  justice 
must  be  imputed ;  and  how  groundless  and  un» 
accountable  soever  the  repeated  assertions  in 
the  Earl's  Answer,  that  the  Masters  freely  and 
Toluntarily  parted  with  their  money  to  him, 
now  appMir  to  be ;  yet,  from  the  unwillingness 
and  other  conscious  circumstances,  with  which 
be  has  since,  at  several  times,  refiinded  some 
part  of  his  extorsive  gains,  though  the  guilt 
IS  not  lessened,  his  lordship  is  therwy  'Self-con* 
detuned. 

The  fund  out  of  which  he  has  raised  his  nib- 
warrantable  profits,  ought  to  have  beea  held  by 
him  as  sacred  and  inviolable,  beiog  deposited  ia 
the  sanctuary  of  his  owp  Court :  his  extortiooa 
theretbre  must  be  judged  of,  not  as  private  vio- 
latrans  of  property,  but  as  a  pillage  taken  from 
the  treasure  of  the  public ;  the  livelihood  of  the 
widow  and  fatherless  under  the  protection  of  the 
law  in  a  court  of  justice ;  great  part  of  it, 
perhaps,  dedicated  to  charities :  and  how  fkr 
your  loiilships  may,  in  tliis  respect,  consider  it 
as  a  sacrilegious  plunder,  is  left  to  your  judg- 
ment :  however,  the  injuries  done  to  distressed 
ship-wrecked  sufferers,  have  been  always 
esteemed  the  highest  barbarity. 

But  the  methwls  the  Earl  has  used,  from  time 
to  time,  to  excuse  and  cover  his  crimes,  though 
they  Were  the  natural  refuge  of  an  obstinate, 
oufelenting  mind,  yet  are  more  heinous  than 
the  crimes  themselves.  Your  lordships  can't 
forget  the  oath  of  his  office,  which  he  has  set 
forth  at  laige  in  his  Answer ;  he  was  sworn  to 
do  right  to  all  manner  of  people,  poor  and  rich, 
according  to  the  lawa  and  usages  of  the  realm, 
and  not  to  .4o  or  suffer  the  hurt  of  the  king,  if 
he  could  hinder  it ;  if  not,  clearly  and  express- 
ly  to  make  it  known  to  him,  with  his  true  ad- 
vice and  counsel.  It  is  surprizing  to  find  his 
lordship  to  have  so  utterly  abandoned  all  re- 
gard to  this  solemn  obligation,  as  the  whole 
course  of  his  behaviour  fully  demonstrates. 
You  have  also  heard  the  oath  he  caused  to  be  ^ 
administered  to  th^  Masters,  immediately  after 
he  had  shared  with  them  the  estates  of  the 
suitors;  by  which  oatli  they  were  likewise 
swom  aeitber  to  do.  hurt  to  the  king,  nor  to  do 
any  fraud  to  the  hurt  of  any  of  the  people ; 
and  it  has  appeared  in  what  manner  they  have 
since  been  practised  and  tampered  with  by  the 
Earl  himself,  in  order  to  conceal  and  suppnssf 
the  koQwledgeof  tha  griavaiseea  of .theaubject. 
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which  he  had  procunHl ;  •omeiimet  they  were 
threfttened,  &t  other  times  cajoled  and  sedaced) 
but  always  deceived ;  and  this  artifice,  dis- 
closed by  this  Article,  was  his  last  shift.  When 
he  saw  the  storm  beg«a  to  arise,  he  deKberaie- 
Jy  oontrived  to  torn  the  falheriy  goodness 
of  his  booDtiftil  master  to  the  deitructioii  of 
his  people,  and,  by  this  most  unparalleled  at- 
tempt, to  have  rendered  the  throne  itself  the 
shelter  of  his  iBic|oities,  and  accessary  to  his 
oppressions  $  bnt  it  will  now  appear,  that  this 
was  conducted  to  another  point,  to  screen  him- 
ielf  from  thejostice  of  pariianent. 

My  lords,  there  hare  been  crimes  so  anex* 
ampfed,  and  of  so  horrid  a  nature,  that  the 
naieftictors  have  been  tricil  at  midnight,  and 
immediately  dfowoed,  and  the  journal  books 
hnmt,  in  compassion  to  manlund,  that  the  me- 
mory of  the  proceeding  bting  destroyed,  the 
crime  itself  might  not  be  propagated. 

The  offences  of  the  impeached  lord  are 
ripened  to  a  fnlhiess  sorpassmg  all  belief,  too 
big  indeed  for  the  ordinary  hand  of  justice; 
bnt  the  Commons  of  Great  Britain,  whose  en- 
quiry he  Tainly  flattered  himself  he  could  pre- 
vent (though  the  terrors  of  it  bad  long  lakiupon 
his  breast,)  have  by  this  time,  I-fresome,  con- 
Tinced  his  lordship ;  and  his  example  will,  I 
hope,  oonfince  the  world,  that  no  offender, 
how  great  or  subtle  soever,  can  escape  their 
justice,  of  which  this  public  proceedmg  will  be 
an  eternal  monument,  as  well  as  of  the  shame 
of  the  unfortunate  earl. 

The  lord  Bacon,*  one  of  bis  predecessors, 
made  a  frank  submission  to  yonr  tordsbips'  an- 
cestors upon  the  accasationof  the  Commons, 
^d  taking  comfort  to  himself  from  his  afflic- 
tions, uses  these  words, '  That  hereafker  th^ 
greatness  of  a  judge  or  magistrate  shall  be  no 
sanctuary  or  protection  to  him  against  guilt ; 
and  tba^  after  bis  example,  it  was  like  that 
judges  would  fly  fttm  any  thing  in  the  like- 
ness of  corruption,  though  at  a  great  (fistaooe ; 
which  tends  to  purging  the  courts  of  justice, 
and  reducing  them  to  their  true  honour  and 
splendour.'  He  did,  indeed,  urge  it  as  no 
small  excuse  for  himself,  that  bribery  and  cor- 
niptiou,  the  vices  of  which  be  Stood  impeached, 
were  the  vices  of  the  times ;  but  the  Commons 
rejoice  to  find,  that  the  Earl  now  before  your 
lordships  in  judgment,  has  no  ground  to  claim 
the  same  excuse. 

The  admonitions  left  by  that  penitent,  great 
nan,  and  the  just  punishment  he  underwent, 
have,  f  beltere,  eonduced  to  prevent  the  Kke 
evH  for  near  an  hundred  years,  though  they 
had  not  an  immediate  eSSbct :  •  for  an  emhtent 
historian  of  those  times  has  recorded,  that  some 
time  after  his  sentence  in  parliament,  meeting 
the  earl  of  Middlesex,  tnen  k>rd  treasurer 
^whom  he  had  ground  to  suspect  to  hate  been 
instmifiental  in  bis  dis^ce,)  m  discourse  with 
him,  he  reeommended  it  as  a  rule  to  be  observed 
by  the  earl,  and  all  great  officers,  to 

**  Remember  a  Parliament  will  come.*' 


And  the  same  author  farther  observes,  ikn 
thou|rb  the  lord  Bacon  had  not  the  tpiiit  of  di- 
vination, and  though  the  treaanrer  despised  aai 
kughed  at  hn  advice,  yet,  within  two  ycaii 
after,  the  treasurer  also  was  condemaed  ia  ptN 
Hament  for  bribery,  extortions,  oppreseioBS,  lad 
other  grievous  misdemeanours. 

I  wnlooodiide  with  one  observation  mere  s 
it  may,  my  lords,  ba  too  juatly  apprebsoded, 
that  nie  most  du^gerous  symptoms  of  a  de- 
clining oonimoBweakh  do  then  appear,  when 
men  in  the  highest  statiens  in  govcrDMl, 
especially  those  which  concern  the  adsBiiiieba* 
tion  of  joMoa,  shall  be  so  for  kat  to  all  aeoserf 
virtue,  as  to  be  guilty  of  such  odious  erimei  m 
those  new  charged  upon  the  Earl ;  yet  «• 
promise  ourselves,  that  your  lordships' iiMdee, 
tt  the  puntshmeot  of  those  crimes,  will  aftid 
us  a  hopeful  prospect  of  a  reviring  state ;  aai 
that  whenever  the  crimes  and  misdemeaBeaf 
of  this  unfortunate  eari  shall  heseafter  be  aea* 
tinned,  it  will  be  remembered  at  the  saoMliiM^ 
for  the  honour  of  your  lordships,  and  the  beseil 
of  the  whole  natkm,  that  he  receifedae» 
deflmation  suitable  to  his  guiit. 


•  See  fast  Gaaei  tol,  S,  p,  1067^ 


Ur.Sn$a.  My  lords,  I  would  dadlyhsw 
been  excused  this  service^  beeausa  I  have  be« 
extremely  indisposed,  ever  rinoe  1  lueeived  the 
commands  of  the  House  of  Commons,  and  be* 
cause  I  am  otherwise  truly  sensible  of  ay  ioa- 
bility  to  execute  those  commands  in  the  masatf 
they  ought  to  be  executed.  But  these  reesoee 
being  thought  insufficient  by  others  to  prevail 
for  my  abMuoe,  it  b  no  longer  a  matlerif 
choice,  and  I  must  comply  wiUi  the  dotof  in* 
posed  upon  me.  Your  lordships,  tfaermie^ 
will  be  pleased  to  conrider,  (as  the  truth  ii)t 
that  what  I  have  to  say  is  only  the  prodsetef 
a  few  hours,  and  that  it  is  impossible  for  wti 
in  so  short  a  time  to  ofler  any  oboervatioBs,  ear 
arguments,  but  such  as  will  appear  oradeaH 
indigested  on  this  great  and  important  solgeet 

The  Barl  then,  at  the  bar  stands  under  ai 
Impeachment  of  all  the  Cowimons  of  GkiI 
Britain,  of  High  Crimes  and  Misdemeanoitii 
hie  late  offioe  of  Lord  High  Chanccllsr,  aad 
though  the  Charge  against  him  in  the  Artide 
now  under  your  hifdsnips'  consideratioD  be  oft 
diflerent  nature,  yet  in  every  circamslaace  it  ii 
as  highly  criminal  as  any  of  those  that  bavt 
gone  before  it.  The  accusation  bitbertobii 
generally  run  upon  oorvuption  in  the  sate  et 
offices,  extortion,  and  a  series  of  fool  praeiieti 
to  oerer  and  eonceal  tbedeftcieiioy  in  Dsnaer^ 
offioe,  which  had  dravm  upon  him  an  oaiventt 
eiy  for  ledrsss.  All  tbe  Kttle  arta  that  bad 
bcien  played  over  and  over  again  upen  IN 
Masters,  either  by  applying  to  their  hopM, « 
fours,  as  opportunity  offered,  had  prared  ii* 
effiMitual;  and  some  other  aqpedient  maat  ee 
found  out,  8om«  new  stratagem  ittemed,  it 
quiet  tbe  clamours  of  the  injumi  suiters.  Ttieil 
clamours  had  jostly  arisen  from  a  stipptuwg 
of  the  Masters'  insonrenoy,  and  no  method  etaM 
be  so  bkely  to  serve  his  turn  to  appease  tbevi 
as  one  that  would  mahe  tbe  VMrn  it*  ^ 
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be  insolvent  lie  therefore  veotared  to  advise 
Ibem  to  assist  one  aootber,  to  represent  tlietr 
cireamstaaees  in  a  false  light,  hy  subscribing 
t)ici'  acceants  as  Mr.  Holford  had  done ;  and 
thus  he  proposed  to  deceive  the  soitors,  and  to 
make  the  Masters  appear  to  the  world  aUe  to 
answer  the  monies  and  effects  in  their  bandis : 
Irtit  this  last  effort  was  as  unsucoesBfiil  as  his 
ftrmer.  For  if  the  Masters  were  able  and  suf- 
ficienty  what  reason  cotild  he  have  for  his  ap- 
prehensions of  a  parliamentary  enquiry?  ff 
tbev  were  not  able,  he  had  indeed  reason  for 
WMOk  apprebewions,  which  leaves  yoorlord- 
ihips  no  room  todoobt,  bat  that  this  advice  was 
given  with  a  view  only  to  keep  the  affair  ont 
#f  parliament;  and  the  constant  anxiety 
be  laboared  under  to  secore  that  main  point, 
does  more  than  decypher  the  secret  of  the 
whole  transaction. 

'  Now,  mv  lords,  this  extraordinary  step  could 
not  proceed  from  any  doobt  the  Earl  coeld  have, 
whether  the  parliament  was  able  and  willing  to 
redress  these  grievttices  and  incimveniences,  or 
whether  it  woald  coatribiite  its  assistance  to  the 
relief  of  the  suitors :  No,  my  lords,  he  knew 
very  well  that  the  parliament  was  the  proper 
friaee  Unr  redre^nng  abuses  in  the  courts  of  jtA- 
tioe.  He  was  sensible  too,  that  it  had  always 
Interposed  with  Accusations  and  Impeachments, 
smd  that  ill  actions  had,  in  no  age,  met  with 
favour  there.  Hti  could  have  no  hopes  that 
his  ambiguity  of  expressioD,  his  dexterity  in 
pfaiying  upon  words,  in  wresting  tlietr  proper 
•ense  and  meaning,  could  stand  him  in  any 
fltead)  or  that  all  his  subtilty  cedd  be  a  match 
for  the  wisdem  of  the  legislature :  but,  perhaps, 
be  might  imagine,  that  a  committee  of  council 
might  be  wrought  upon,  and  misled  by  ap- 
jisarances,  at  least  so  far  as  to  protract  the  evil 
4lay ;  and  who  could  tell  what  time  or  accident 
night  bring  about?  Another  Act  of  Grace 
might  come,  and  expunge  the  whole  score. 

I  should  have  congratulated  yonr  lordships 
and  the  House  of  Coomions,  and  even  the 
aocused  earl  himself,  if  the  just  apprehensions 
be  conceived  of  a  parliamentary  enquiry  had 
raised  in  him  a  compassion  equal  to  the  suffer- 
ings of  the  suitors :  if  it  had  begot  a  re|>entance 
of  bis  former  misdeeds  and  crimes,  and  a  re- 
solution of  future  innocence  and  uprightness : 
hat  your  lordships  find  it  had  a  very  different 
effect ;  it  only  produced  a  vile  contrivance  to 
guard  himself  against  punishment  for  what 
was  past,  and  to  make  it  more  di6icult  here- 
tiler  to  detect  him  in  the  same  practices.  This 
Is  a  behaviour,  my  lords,  which  is  so  lar  from 
de^erv1n|f  your  mercy,  that  it  calls  aloud  fbr 
jFOUf^  indignation  as  well  as  justice.  This  is  a 
dteamstauce  which  is  not  only  a  high  aggrava^ 
tien  of  his  guih,  but  a  great  indignity  to  the 
authority  and  hononr  of  parliaraeot ;  which,  I 
bope,  Will  never  be  eluded  by  the  artifice  of  the 
fMost  couningand  skilful,  nor  controuled  by  the 
bifluence  of  th^  most  powerful  and  favonred 
toinister  of  state. 

*  Bat  if  the  impeached  eari's  actions  may  be 
kllowed  td  be  $dj  proof  of  his  intentions^  the 
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liict  stated  in  this  Article  goes  further,  and 
implies  a  bold  and  desperate  attempt  to  mislead 
his  majesty,  and  to  obstruct  his  gracious  endea^ 
vours  to  nnd  out  proper  methods  for  securing 
the  money  and  effects  of  the  suitors,  which  is 
an  instance  on  one  hand  of  his  baseness  and  in- 
gratitude to  his  sovereign,  to  whom  he  owed 
erery  thing ;  on  the  otMr,  of  his  injustice  and 
barbarity  to  those  of  his  fellow -subjects,  whom 
he  had  injured,  whom  he  had  oppressed,  during 
the  whele  course  of  his  tyrannic  administration. 

What,  my  lords^  must  have  been  the  eonse- 
juence,  if  this  contrivance  had  passed  P  And 
it  would  have  passed  upon  a  prince  of  less  die- 
eemmeat  than  his  mMesty.  Whenever  it  had 
been  discovered,  all  the  obhiquy  would  ba^ 
been  thrown  upon  his  sacred  peraoii>  as  if  he 
had  been  engaged  in  a  ooniedenu^  to  skreea 
that  guilt  which  he  was  labouring  to  detect. 
But  the  Earl's  avaricious  temper  had  set  so 
wrong  a  bias  upon  his  actions,  that  the  means 
by  which  he  proposed  to  shelter  himself,  and 
te  conceal  his  deprsdations,  have  hron^t  upon 
him  (what  he  so  long  dreaded)  this  just  and 
necessary  prosecution. 

As  to  the  Earl's  Answer  to  this  Article,  I 
hope  I  may  be  excused  the  liberty  of  saymg, 
that  it  is  either  vaia,  evasive,  or  false. 

He  begins  with  enumerating  the  many  in* 
conveniences  and  abuses,  which  he  thought 
necessary  tu  be  reformed  in  the  Court  of  Chan- 
cery, and  with  assuring  your  lordiAiips  of  his 
good  intentions  to  contribute  to  the  reformation 
of  them ;  but  your  lordships  will  best  judge  of 
this  pretended  zeal,  and  of  the  sincerity  and 
candour  with  which  it  is  uived,  br  colisidlering 
the  constant  tenor  of  his  actions,  by  examiniiig 
whether  he  can  produce  any  instance  of  fass 
having  endeavoured  to  correct  these  abuses,  or 
to  remove  these  inconveniences.  Now,  I  don'l 
find,  through  his  whole  Answer,  nor  have  1 
heard  it  asserted,  that  he  ever  attempted  any 
thing  of  that  kind.  On  the  contrary,  it  is  too 
apparent,  that  many  of  them  took  their  rise 
while  he  presided  in  Chancery. 

In  the  next  place,  my  forcis,  he  arrogates  to 
hinoself  the  merit  of  that  enquiry,  which  his 
majesty  had  directed  to  be  made  by  a  committee 
of  his  privy  council ;  and  insists,  that  it  was 
the  effect  of  his  application. 

How  true  this  assertion  is,  some  of  your 
lordships  may  know.  But  the  part  he  acted  in 
that  enquiry  might  have  obligea  him  to  silence, 
or  at  least  have  restrained  him  from  boasting  of 
his  conduct.  The  Commons  charge  him  di- 
rectly witli  obstructing  the  methods  then  pro- 
posed for  securing  the  property  of  the  suitors ; 
and  it  is  not  a  sufficient  answer  to  say,  that  this 
enquiry  ivas  begun  at  bis  instance,  and  that  he 
prened  the  Masters  to  bring  in  their  accompts : 
lor  all  this  may  be  true,  and  yet  he  might  give 
them  the  advice  1  have  afready  mentioned^ 
and  complained  of  to  your  lordships.  Surely, 
my  Iords,tt  is  a  justice  due  to  his  majesty,  to  ob- 
serve, upon  this  vain  ^glorious  part  of  the  Earl's 
Answer,  that  whatever  share  he  had  in  setting 
this  enquiry  on  foot,  all  the  good  fhiits  to  be 
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hoped  for  from  it  are  the  retolt  only  of  bis 
majesty '«  paternal  care  of  his  people. 

He  farther  says,  that  he  never  thought  of 
preTentiDg  a  parliamentary  enquiry,  any  other 
way  than  by  making  it  nnnecessary,  and 
by  procuring  the  suitors  a  full  redress  of  all  their 
grieranoes,  &c. 

This  is  another  instance  of  his  disingenuity : 
for  the  grieranoes  complained  of,  could  no 
'Where  be  redressed  but  in  parliament;  and 
therefore  nothing  more  can  be  understood  by 
the  words  [any  other  ways  than  by  making  it 
unnecessary]  than  by  making  it  seem  unneces- 
sary ;  which  is  a  poor  and  mean  prevarication. 

Nor  is  there  any  credit  to  be  given  to  what 
he  urges  in  excuse  of  his  fraudulent  proposal 
to  the  Masters,  viz.  That  while  the  accoropts 
were  taking,  ail  th^  Masters,  at  least  all  that  he 
saw,  except  Mr.  Kynaston,  had  declared  that 
they  bad  effects  sufficient  to  answer  their  whole 
acoomptSy'&o. 

For  we  shall  prove  to  your  lordships  by  Mr. 
Thomas  Bennet,  and  Mr.  Kynaston,  that  it  is 
false,  unless  youMl  suppose  them  perjured :  for 
they  are  very  positive,  that  the  Earl  never  asked 
them  whether  they  had  efiects  to  answer,  or 
not,  or  were  able  to  pay  in  their  cash- balance: 
nay,  they  are  sore  they  did  not  tell  him  so, 
because  m  fact  it  would  have  been  false  if  they 
had. 

Besides,  your  lordships  will  have  the  concur- 
rent testimony  of  almost  all  the  Masters  to 
prove,  that  (while  they  were  making  up  their 
accom|)ts  to  lay  before  the  committee  or  coun- 
cil) they  were  directed  by  Cottingham  and 
Dixon  to  assist  one  another  in  making  a  shew 
of  their  abilities  ;  and  that  some  of  them,  viz. 
Mr.  John  Bennet,  Mr.  Godfrey,  and  Mr.  Con- 
way, complied  with  this  direction,  which  we 
must  ascribe  to  the  Earl  himself,  as  being  given 
by  bis  two  chief  agents  and  ministers. 

Who  is  it,  my  lords,  that  has  been  guilty  of 
the  crimes  laid  in  this  Impeachment  P  It  is  a 
peer  of  parKament !  a  Lord  High  Chancellor 
of  Great  Britain !  and  how  precarious  oiust  be 
the  property,  how  deplorable  the  condition  of 
the  subjects  of  this  kingdom,  if  such  crimes 
should  not  be  punished  in  so  exemplary  a  man- 
ner, as  to  cany  down  terror  to  all  succeeding 
chancellors  ? 

My  lords,  if  I  have  expressed  myself  with 
too  much  acrimony  on  this  occasion  ;  if  what! 
have  said  has  any  way  offended  the  impeached 
Earl,  1  hope  he  will  do  me  the  justice  to  be- 
lieve, that  1  meant  it  only  in  detestation  of  his 
crimes,  and  not  in  disrespect  to  his  person.  For 
I  assure  him  I  should  have  been  heartily  sorry 
lor  the  misfortune  he  has  brought  upon  himself, 
if  it  had  proceeded  from  ignorance  or  n^lect, 
and  not  from  an  insatiable  appetite  after  illegal 
gains,  which  he  is  pleased  to  mis-call  voluntary 
presents,  and  for  which  1  most  ever  entertain 
the  utmost  abhorrence.  I  will  therefore  con- 
clude with  a  word  of  advice  out  of  the  Scripture 
for  his  future  conduct,  "  That  he  shall  receive 
no  gift ;  fer  a  gift  blindeth  the  wisoi-and  per- 
vtrtetb  the  words  of  the  righteous.*' 


Serf.  Fengelly.  My  lords,  we  beg  leave  tint 
Mr.  Thomas  Bennet  may  be  examined,  and  thst 
be  may  give  your  lordships  an  account  of  what 
passed  after  this  enquiry  directed  by  his  najo^ 
begun  ?  W  hat  order  and  direction  the  Masters 
received  from  his  lordship  in  the  execution  of 
that  enquiry  f 

Tho.  JBenne^  My  lords,  I  think,  on  the  Sd  of 
November  last,  we  received  an  onde^  fnnn  my 
Lord  Chancellor,  to  make  up  our  aocompts.  It 
was  a  very  particular  order,  e^ressed  abon- 
danc?  of  items,  and  coluiqiis,  in  what  maooer 
those  accompts  were  to  be  made  up.  The  Mas- 
ters had  a  meeting  on  this  occasion ;  and  a  great 
many,  if  not  all  of  them,  agreed,  that  the  makint^ 
up  of  the  accompts  in  that  manner  as  my  Lora 
Chancellor  had  airected,  was  impracticable  inas 
shoi-tia  time ;  for  we  were  directed  to  do  itfortb- 
with.  It  was  represented  by  some  of  the  Mas- 
ters to  Mr.  Cottingham,  and  I  believe  by  hisi 
to  my  Lord  Chancellor,  that  it  was  impoisiUe 
to  do  it  in  so  short  a  time,  and  it  would  take  op 
a  month  or  two,  or  more.  I  did  not  know  what 
other  people  could  do :  I  had  begun  to  make  op 
my  accompts  ;  I  could  have  done  it  in  a  abort 
time,  haviufif  been  in  but  a  little  while :  otben, 
indeed,  that  had  been  m  twelve  years,  and  moit 
have  given  an  accompt  of  tlie  whole  proceed- 
ings of  that  time,  could  not  do  it.  I  was  is- 
formed  by  my  brother,  that  he  could  not  have 
done  it  in  a  year :  but  soon  afterwards  I  wai 
told,  that  the  order  was  dispensed  with  by  ny 
Lord  Chancellor;  and  all  we  were  to  d^ 
was  to  make  up  an  aocompt  of  the  bakuiee 
of  the  money  and  securities  that  were  io  oor 
respective  offices  distinctly,  the  money  and 
securities  in  two  distinct  columns,  only  tbe 
sum  total  at  the  bottom.  This  order  tbe  Mas- 
ters  all  t:omplied  with,  as  appears  by  their  ac- 
compts :  and  between  that  and  the  9tb  day  of 
November  following,  we  had  several  messages 
from  my  Lord  Chancellor  by  Mr.  Cottiogbaio 
to  dispatch  these  accompts ;  for  they  were 
much  wanted,  being  to  be  laid  before  the  eosi* 
mittee  of  council.  On  the  10th  of  November 
we  had  express  orders  to  appear  at  my  L^d 
Chancellor's  house  with  our  accompts  ready. 
All  the  Masters,  except  Mr,  Conway,  wem 
there. 

8erj.  Feng.  I  desire  he  may  be  asked,  if  tbei* 
was  any  other  meeting  before  that  of  the  lOtk 
of  November  ? 

Tho.  Bennet,  I  think  there  were  some  meet- 
ings at  Mr.  Edwards's  house  bv  Mr.  Cottisg- 
ham's  direction  before,  and  after  that  at  my 
lord's  bouse.  At  those  meetings,  at  one  of 
them,  I  particularly  remember,  (which  was  tbe 
roost  material  of  all)  Mr.  Cottingham  broa^ 
Mr.  Dixon  with  him,  and  introduced  him,  ssT- 
ing,  we  need  not  be  afraid  of  Mr.  Dixon,  for  be 
brought  him  there  by  my  lord's  direction,  be|| 
cause  he  himself  was  deaf,  and  could  not  wdl 
bear  what  was  said.  Upon  that  he  began  btf 
message,  and  said,  .Our  accompts  were  tbeB 
laid  before  the  council  just  at  that  time:  bw 
said  he.  Suppose  my  Lord  ChanoeUor  or  me 
council  should  expect  that  the  bonis  aid 
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secaritiet  should  be  inspected,  would  you  be 
spilling  that  anv  officer  from  bim  should  in- 
spect your  books  and  securities  P  The  Mas- 
ters answered,  They  were  ready  and  willing  to 
do  it ;  I  don't  remember  any  bod^  that  oppcMed 
it.  The  next  question  Mr.  Cotlingham  asked 
was.  Whether  we  could  produce  the  balance  of' 
our  cash,  and  shew  that  we  had  the  money  ? 
To  that  all  the  Masters  spoke  in  general,  that 
they  were  under  a  great  concern  and  surprize, 
and  desired  to  know  what  Mr.  Cottingham 
meant  by  that  ?  Whether  it  was  only  to  pro- 
duce the  money,  or  the  money  to  be  taken  rrom 
us?  And  whether  there  was  any  danger  of 
that  ?  Says  Mr.  Cottingham,  You  are  only  to 
produce  the  balance  of  cash,  and  shew  it.  We 
asked,  whether  we  should  produce  it  in  gold- 
smiths' notes,  or  Bank  notes  ?  Says  he,  I  be- 
lie?e  goldsmiths  notes  will  serve :  you  are  to 
shew  the  balance  of  your  cash  ;  but  I  think 
Bank  notes  will  do  better.  Upon  that  Mr. 
Ughtbouo  said,  1  don't  know  what  the  conse- 
quence of  this  may  be.  Suppose  when  we  have 
produced  these  notes  they  should  be  detained 
from  us,'  I  ahi  afraid  most  of  the  goldsmith's 
•hops  about  Temple-bar  would  be  shut  up  the 
next  day,  and  enquiry  would  be  made,  what 
holiday  if  was?  and  thousands  of  families 
might  be  ruined  by  thb  transaction.  Mr.  Cot- 
tingham proposed  y  You  may  stand  by  and  assist 
one  another.  Mr.  Kynaston  said,  1  find,  we 
are  like  to  be  sacrificed,  and  g^ven  up ;  for  my 
part,  I  will  neither  borrow  nor  fend :  any  one 
that  borrows  is  a  knave,  and  be  that  lends  is  a 
ibol.  Upon  this,  the  Masters  were  in  great 
concern.  Mr.  Cottingham  and  Mr.  Dixon 
went  back  to  my  Lord  Chancellor,  and  staid 
aboot  an  hour  and  half,  and  then  returned  to 
us,  and  said,  mv  lord  was  very  busy,  and  dis- 
missed us ;  an^so  we  went  home. 

Seij.  Peng.  When  was  the  next  meeting  ? 

Thq.  Bcnnet,  1  don't  remember ;  we  had 
aeveral  meetings.  J  don't  remember  when  the 
next  was. 

Seij.  Peng,  What  passed  on  the  lOth  of  No- 
vember in  the  presence  of  my  lord  Maccles- 
field, at  his  house  ? 

Th<k  Bennet,  When  we  came  to  m  v  Lord 
Chancellor's  house,  upon  the  10th  of  Novem- 
ber, all  the  Masters  then  present  carried  up 
tbdr  accomnts  :  two  or  three  had  not  their  ac* 
compts  ready,  my  brother  and  Mr.  Conway 
bad  not  theirs ;  but  all  that  were  ready  carried 
them  up  to  my  lord,  and,  according  to  seniority, 
delivered  them  to  his  lordship.  The  first  was 
Mr.  Holford :  he  had  added  to  his  aooompt,  a 
letter,  f  don't  rendember  the  words,  or  tliat  it 
was  read ;  but  I  remember  a  subscription, 
which  my  Lord  Chancellor  read,  and  that  he 
said  it  was  very  good,  and  lie  liked  it  very  well ; 
and,  I  think,  belaid  it  down  upon  the  table. 
The  next  Master  gave  his  accompt,  and  so 
all  the  rest  My  lord  looked  them  all  over ; 
some  of  the  Masters  he  objected  to.  1  remem- 
ber I  had  written  at  the  bottom  of  my  accompt, 
as  near  as  1  can  remember,  *^  I  am  ready  and 
yilfiiig  that  the  bonds  aud  other  securities  in 


my  hands,  may  be  inspected  by  such  person 
as  your  lordship  shall  appoint."  My  lord,  after 
looking  them  all  over,  said  he  liked  Mr.  Hoi- 
ford's  subscription,  and,  says  he,  I  wish  you 
would  all  make  use  of  that :  for  it  would  be  for 
your  honour  and  service,  to  make  yourselves 
appear  able  and  sufficient  to  answer  the  efi^ects 
in  your  hands.  Somebody  asked  my  lord, 
what  might  be  the  meaning  of  this  commission 
being  appointed  by  his  majesty?  This,  says  be, 
1  apprehend,  will  prevent  a  parliamentary  en- 
quiry. 

Serj.  Peng,  We  desire  that  Mr.  Bennet  may 
repeat  this  expression  my  lord  made  use  of  to 
persuade  them  to  subscribe,  as  Mr.  Holford  had 
done? 

Tho.  Bennet,  "  That  they  might  appear  able 
and  sufficient."    I  think  those  were  the  words. 

Serj.  Peng,  My  lords,  I  desire  he  may  be. 
asked,  whether  my  lord  had  at  that  time  mada 
an  enquiry  of  the  Masters,  whether  they  wera 
able  and  sufficient  ? 

Tho,  Bennet,  I  can  only  answer  for  myself. 
My  lord  did  not  ask  me,  whether  I  was  able 
and  sufficient ;  but  only  directed  me  to  write 
that  subscription  that  Mr.  Holford  had  done ; 
and  I  did  go  down  and  write,  in  efiect,  that 
subscription.  I  did  subscribe  thus :  *<  My  lord, 
I  have  all  the  securities  standing  in  my  name, 
as  in  the  within- mentioned  accompt  are  speci- 
fied ;  as  also  the  tallies,  orders  and  bonds  in 
my  custody  ;  and  as  to  the  money,  I  am  ready 
to  give  your  lordship  satisfaction,  that  I  am 
able  to  answer  it  to  every  person  that  is  enti- 
tled thereto."  The  woras,  "  fo  a  demonstra- 
tion," which  are  in  Mr.  Holford's  subscription, 
1  omitted,  because  I  could  not  make  it  ont  to 
the  lords  of  the  coancil. 

Serj.  Peng,  My  lords,  we  beg  leave  to  pro* 
duce  these  accompts,  and  shew  to  your  lord* 
ships  that  subscription  of  Mr.  Holford,  that  was 
to  be  followed  by  the  other  Masters,  and  the 
first  subscription  of  Mr.  Bennet 

Mr.  Onslow.  Pray,  tell  my  lords,  if  you  can 
remember,  was  there  any  other  expression  made 
use  of  at  that  time? 

Tho,  Bennet,  The  expression  was,  it  would 
be  for  our  honour  and  service  to  appear  able 
and  sufficient 

Mr.  Onflow,  No  other  words  ? 

Tho,  Bennet.  And  it  would  be  a  means  to 
prevent  a  parliamentary  enquiry, 

Mr.  Onslow,  Was  there  nothing  mentioned 
relating  to  a  stand  ? 

27io.  Bennet.  I  don't  remember  that  then  ; 
Mr.  Cottingham  said  something  of  that  at  a 
meeting  at  Mr.  Edwards's, 

[The  subscription  shewed  to  Mr.  Bennet: 
and  proved  by  him  to  be  Mr.  Holford's  hand.] 

Serj.  Peng,  My  lords,  we  beg  leave  that  this 
subscription  may  lie  read,  whicn  was  to  be  fol* 
lowed  by  all  the  Masters. 

[Clerk  reads :] 

**  I  have  all  these  securities  standing  in  mr 
name,  as  in  thift  aecompt  is  specified,  and  wu 
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hoped  for  from  it  are  the  retalt  only  of  bit 
majesty's  paternal  care  of  his  people. 

He  farther  says,  that  he  never  thought  of 
preTeDting  a  parliamentary  enquiry,  any  other 
way  than  by  making  it  unnecessary,  and 
by  procuring  the  suitors  a  full  redress  of  ul  their 
grievances,  &c. 

This  is  another  instance  of  his  disingfenuity : 
for  the  grievances  complained  of,  could  no 
where  be  redressed  but  in  parliament;  and 
therefore  nothing  more  can  be  understood  by 
the  words  [any  other  ways  than  by  making  it 
unnecessary]  than  by  making  it  seem  unneces- 
sary ;  which  is  a  poor  and  mean  prevarication. 

Nor  is  there  any  credit  to  be  given  to  what 
he  urges  in  excuse  of  his  fraudulent  proposal 
to  the  Masters,  viz.  That  while  the  accoropts 
were  taking,  all  tb(^  Masters,  at  least  all  that  he 
saw,  except  Mr.  Kynaston,  had  declared  that 
they  bad  effects  sufficient  to  answer  their  whole 
acoompts;  &c. 

For  we  shall  prove  to  your  lordships  by  Mr. 
Thomas  Bennet,  and  Mr.  Kynasteo,  that  it  is 
false,  unless  youMl  suppose  them  perjured :  for 
they  are  very  positive,  that  the  Earl  never  asked 
them  whether  they  had  effects  to  answer,  or 
not,  or  were  able  to  pay  in  their  cash- balance: 
nay,  they  .are  sore  they  did  not  tell  him  so, 
because  m  fact  it  would  have  been  false  if  they 
had. 

Besides,  your  lordships  will  have  the  concur- 
rent testimony  of  almoet  all  the  Masters  to 
prove,  that  (while  they  were  making  up  their 
acoompts  to  lay  before  the  committee  of  coun- 
cil) they  were  directed  by  Cotlingham  and 
Dixon  to  assist  one  another  in  making  a  shew 
of  their  abilities  ;  and  that  some  of  them,  viz. 
Mr.  John  Bennet,  Mr.  Godfrey,  and  Mr.  Con- 
way, complied  with  this  direction,  which  we 
must  ascribe  to  the  Earl  himself,  as  being  given 
by  bis  two  chief  agents  and  ministers. 

Who  is  it,  my  lords,  that  has  been  guilty  of 
the  crimes  laid  m  this  Impeachment  ?  It  is  a 
peer  of  parliament !  a  Lord  High  Chancellor 
of  Great  Britain !  and  how  precarious  must  be 
the  property,  how  deplorable  the  condition  of 
the  subjects  of  this  kingdom,  if  such  crimes 
should  not  be  punished  in  so  exemplary  a  man- 
ner, as  to  carry  down  terror  to  all  succeeding 
chancellors  ? 

My  lords,  if  I  have  expressed  myself  with 
too  much  acrimony  on  this  occasion  ;  if  what  I 
have  said  has  any  way  ofi*ended  the  impeached 
Earl,  1  hope  he  will  do  me  the  justice  to  be- 
lieve, that  I  meant  it  only  in  detestation  of  his 
crimes,  and  not  in  disrespect  to  his  person.  For 
I  assure  him  I  should  have  been  heartily  sorry 
lor  the  misfortune  he  has  brought  upon  himself, 
if  it  had  proceeded  from  ignorance  or  n^lect, 
and  not  from  an  insatiable  appetite  after  illegal 
gains,  which  he  is  pleased  to  mis-cali  voluntary 
presents,  and  for  which  1  most  ever  entertain 
the  utmost  abhorrence.  I  will  therefore  con- 
clude with  a  word  of  advice  out  of  the  Scripture 
for  his  future  conduct,  "  That  he  shall  receive 
no  gift ;  ior  a  gift  blindeth  the  wisei-and  per- 
vtrteth  the  words  of  the  righteous." 


Serj.  Pengelfy.  My  lords,  we  beg  leave  tint 
Mr.  I'liomas  Bennet  may  lie  examined,  and  that 
he  may  ^Iwe  your  lordships  an  account  of  wbit 
passed  after  this  enquiry  directed  by  his  majesty 
begun  ?  W  hat  order  and  direction  the  Mastoi 
received  from  his  lordship  in  the  execution  of 
that  enquiry  7 

Tho.  Bennet,  My  lords,  1  think,  on  the  3d  of 
November  last,  we  received  an  ordei^from  my 
Lord  Chancellor,  to  make  up  our  accompts.  It 
was  a  very  particular  order,  expressed  abon- 
danc?  of  items,  and  columns,  in  what  mioDer 
those  accompts  were  to  be  made  up.  The  Mas- 
ters had  a  meeting  on  this  occasion ;  and  a  great 
many,  if  not  all  of  them,  agreed,  that  the  makine 
up  of  the  accompts  in  that  manner  as  my  Lorl 
Chancellor  had  airected,  was  impracticable  io as 
short^a  time ;  for  we  were  directed  to  do  it  forth* 
with.  It  was  represented  by  some  of  the  Mat* 
ters  to  Mr.  Cottingham,  and  I  believe  by  bin 
to  my  Lord  Chancellor,  that  it  was  impossible 
to  do  it  in  so  short  a  time,  and  it  would  take  op 
a  month  or  two,  or  more.  I  did  not  know  what 
other  people  could  do :  I  had  begun  to  make  op 
my  accompts  ;  I  could  have  done  it  in  a  abort 
time,  having  been  in  but  a  little  while:  otben, 
indeed,  that  had  been  in  twelve  years,  and  moit 
have  given  an  accompt  of  tlie  whole  proceed- 
ings of  that  time,  could  not  do  it.  I  was  Id" 
formed  by  my  brother,  that  he  could  not  have 
done  it  in  a  year :  but  soon  afterwards  I  was 
told,  that  the  order  was  dispensed  with  by  ny 
Lord  Chancellor;  and  all  we  were  to  d^ 
was  to  make  up  an  accompt  of  the  balaoee 
of  the  money  and  securities  that  were  in  ovr 
respective  offices  distinctly,  the  nnmey  and 
securities  in  two  distinct  columns,  only  the 
sum  total  at  the  bottom.  This  order  tbe  Mai« 
ters  all  t:omplied  with,  as  appears  by  their  ac- 
compts :  and  between  that  and  the  9tb  day  of 
November  following,  we  had  several  messages 
from  my  Lord  Chancellor  by  Mr.  Cottingham 
to  dispatch  these  accompts ;  for  they  wete 
much  wanted,  being  to  be  laid  before  the  com' 
mittee  of  council.  On  the  10th  of  November 
we  had  express  orders  to  appear  at  my  Uti 
Chancellor's  house  with  our  accompts  ready. 
All  the  Masters,  except  Mr.  Conway,  wets 
there. 

Serj.  Peng.  I  desire  he  may  beasked,  if  tbers 
was  any  other  meeting  before  that  of  the  lOlh 
of  November  ? 

Tho,  Bennet.  I  think  there  were  some  meet- 
ings at  Mr.  Edwards's  house  by  Blr.  CoUiqg* 
ham's  direction  before,  and  after  that  at  i^ 
lord's  bouse.  At  those  meetings,  at  ooe  of 
them,  I  particularly  remember,  (which  was  ths 
most  material  of  all)  Mr.  Cottingham  brooghl 
Mr.  Dixon  with  him,  and  mtroduced  him,  ssT- 
ing,  we  need  not  be  afraid  of  Mr.  Dixo«,ftr  he 
brought  him  there  by  my  lord's  directimi,  hfr- 
cause  be  himself  vras  deaf,  and  cooM  not  wdl 
bear  what  was  said.  Upon  that  he  began  us 
message,  and  said,  ,Our  accompts  were  tba 
laid  before  the  council  just  at  that  time:  Mt 
said  he.  Suppose  my  Lord  Chancellor  or  nie 
council  should  expect  that  the  bonis  9» 
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Becurittet  should  be  inspected,  would  you  be 
^nllin^  tbat  any  officer  from  him  should  in- 
spect your  books  and  securities  P  The  Mas- 
ters answered,  They  were  ready  and  willing  to 
do  it ;  I  don't  remember  any  body  that  oppcMed 
it.  The  next  question  Mr.  Cotlingham  asked 
was,  Whether  we  could  produce  the  balance  of 
our  cash,  and  shew  that  we  jiad  the  money  ? 
To  that  all  the  Masters  spoke  in  general,  that 
they  were  under  a  great  concern  and  surprize, 
and  desired  to  know  what  Mr.  Cottingham 
meant  by  that  ?  Whether  it  was  only  to  pro- 
duce the  money,  or  the  money  to  be  taken  rrom 
us?  And  whether  there  was  any  danger  of 
that  ?  Says  Mr.  Cottingham,  You  are  only  to 
produce  the  balance  of  cash,  and  shew  it.  We 
asked,  whether  we  should  produce  it  in  gold- 
smiths' notes,  or  Bank  notes  ?  Says  he,  I  be- 
lieve goldsmiths  notes  will  ser?e :  you  are  to 
shew  the  balauce  of  ^our  cash  ;  but  I  think 
Bank  notes  will  do  better.  Upon  that  Mr. 
Ughtboun  said,  1  don't  know  what  the  conse- 
quence of  this  may  be.  Suppose  when  we  have 
produced  these  notes  they  should  be  detained 
mm  us,'  I  am  afraid  most  of  the  goldsmith's 
shops  about  Temple- bar  would  be  shut  up  the 
next  day,  and  enquiry  would  bo  made,  what 
holiday  if  was?  andf  thousands  of  families 
might  be  ruined  by  this  transaction.  Mr.  Cot* 
tiogham  proposed ,  You  may  stand  by  and  assist 
one  anotner.  Mr.  Kynaston  said,  1  find,  we 
are  like  to  be  sacrificed,  and  g^ven  up ;  for  my 
part,  I  will  neither  borrow  nor  fend :  any  one 
that  borrows  is  a  knare,  and  be  that  lends  is  a 
fool.  Upon  this,  the  Masters  were  in  great 
concern.  Mr.  Cottingham  and  Mr.  Dixon 
went  back  to  my  Loru  Chancellor,  and  staid 
about  an  hour  and  half,  and  then  returned  to 
us,  and  said,  my  lord  was  rery  busy,  and  dis- 
missed us ;  and'^so  we  went  home. 

Seij.  Peng,  When  was  the  next  meeting  ? 

T7io»Bennet.  1  don't  remember;  we  bad 
seTenil  meetings.  I  don't  remember  when  the 
next  was. 

Serj.  Peng.  What  passed  on  the  lOth  of  No- 
vember in  the  presence  of  my  lord  Maccles- 
field, at  his  house  ? 

Tho.  Bennet.  When  we  came  to  mv  Lord 
Chancellor's  house,  upon  the  10th  of  Novem- 
ber, all  the  Mttters  then  present  carried  up 
their  accomnts  :  two  or  three  had  not  their  ac- 
oompts  ready,  my  brother  and  Mr.  Conway 
bad  not  theirs ;  but  ail  that  were  ready  carried 
them  up  to  my  lord,  and,  according  to  seniority, 
delivered  them  to  his  lordship.  The  first  was 
Mr.  Holford :  he  had  added  to  his  aooompt,  a 
letter,  I  don't  rendember  the  words,  or  that  it 
was  read ;  but  I  remember  a  subscription, 
which  my  Lord  Chancellor  read,  and  that  he 
said  it  was  very  good,  and  lie  liked  it  very  well ; 
and,  I  think,  be  laid  it  down  upon  the  table. 
The  next  Master  gave  his  accompt,  and  so 
all  the  rest  My  lord  looked  them  all  over; 
some  of  the  Masters  he  objected  to.  I  remem- 
ber I  had  written  at  the  bottom  of  my  accompt, 
as  near  as  I  can  remember,  **  I  am  ready  and 
Viliiiig  that  the  bonds  aud  other  securities  in 


my  hands,  may  be  inspected  by  such,  person 
as  your  lordship  shall  appoint."  Mv  lord,  after 
looking  them  all  over,  said  he  liked  Mr.  Hoi- 
ford's  subscription,  and,  says  he,  I  wish  you 
would  all  mate  use  of  that ;  for  it  would  be  for 
your  honour  and  service,  to  make  yourselves 
appear  able  and  sufficient  to  answer  the  eflects 
in  your  hands.  Somebody  asked  my  lord, 
what  might  be  the  meaning  of  this  commission 
being  appointed  by  his  majesty?  This,  says  he, 
1  apprehend,  will  prevent  a  parliamentary  en- 
quiry. 

Serj.  Peng.  We  desire  that  Mr.  Bennet  may 
repeat  the  expression  my  lord  made  use  of  to 
persuade  them  to  subscribe,  as  Mr.  Holford  had 
done? 

Tho.  Bennet,  "  That  they  might  appear  able 
and  sufficient."    I  think  those  were  the  words. 

Serj.  Peng,  My  lords,  I  desire  he  may  be. 
asked,  whether  my  lord  had  at  that  time  made 
an  enquiry  of  the  Masters,  whether  they  were 
able  and  sufficient  ? 

Tho.  Bennet.  I  can  only  answer  for  myself. 
My  lord  did  not  ask  me,  wbe^er  I  was  able 
and  sufficient ;  but  only  directed  me  to  write 
that  subscription  that  Mr.  Holford  had  done ; 
and  I  did  go  down  and  write,  in  efiect,  that 
subscription.  I  did  subscribe  thus :  "My  lord, 
I  have  all  the  securities  standing  in  my  name, 
as  in  the  within* mentioned  accompt  are  speci- 
fied ;  a^  also  the  tallies,  orders  and  bonds  in 
my  custody  ;  and  as  to  the  money,  I  am  ready 
to  give  your  lordship  satisfaction,  that  I  ana 
able  to  answer  it  to  every  person  that  is  enti- 
tled thereto."  The  words,  «  to  a  demonstra- 
tion," which  are  in  Mr.  Holford's  subscription, 
1  omitted,  because  I  could  not  make  it  out  to 
the  lords  of  the  council. 

Serj.  Peng.  My  lords,  we  beg  leave  to  pro* 
duce  these  accompts,  and  shew  to  your  lord* 
ships  that  subscription  of  Mr.  Holford,  that  was 
to  be  followed  by  the  other  Masters,  and  the 
first  subscription  of  Mr.  Bennet. 

Mr.  Onslow.  Pray,  tell  my  lords,  if  you  can 
remember,  was  there  any  other  expression  made 
use  of  at  that  time? 

Tho.  Bennet.  The  expression  was,  it  would 
be  for  our  honour  and  service  to  appear  able 
and  sufficient. 

Mr.  Onslow.  No  other  words  ? 

Tho.  Bennet.  And  it  would  be  a  means  to 
prevent  a  parliamentary  enquiry. 

Mr.  Onslow.  Was  there  nothing  mentioned 
relating  to  a  stand? 

Tho.  Bennet.  I  don't  remember  tbat  then  ; 
Mr.  Cottingham  said  something  of  that  at  a 
meeting  at  Mr.  Edwards's. 

[The  subscription  shewed  to  Mr.  Bennet: 
and  proved  by  him  to  be  Mr.  Holford's  hand.] 

Serj.  Peng.  My  lords,  we  beg  leave  that  this 
subscription  may  lie  read,  whicn  was  to  be  fol- 
lowed by  all  the  Masters. 

[Clerk  reads :] 

*<  I  have  all  these  securities  standing  in  mr 
name,  as  in  this  accompt  is  specified,  and  wu 
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l»TOCiiTe  certifteatae  from  the  proper  offices  t  enritiet  aiid  cesb,  and  the  belanoe  in  eaek  Mi» 
titat  I  have,  and  bad  tliem  before  the  acoooot,  I  ter's  hands.    Soon  after  the  rest  came.   My 


if  your  lordship  requires  it.  And  as  to  the  mo 
ney,  i  am  leady  to  five  your  lordships  satis- 
faetioD,  to  a  demonstraftioo,  that  I  have  it  in  mv 
power  to  answer  it  to  every  person,  that  shall 
appoMT  to  be  entitled  feo  it,  and  whoean  give 
'  me  a  legal  diaebaige." 

Scrj.  Peng.  We  beg  leave  to  read  Mr.  Tho. 
Bennetts  first  subscriptioo,  that  my  lord  was 
not  satisfied  with. 

ICierk  reads :] 

*•  My  lord,  I  am  ready  and  willing  the  secu- 
rities, in  the  foregoing  accompt  mentioned, 
f  hall  be  inspected  by  such  person  or  persons  as 
your  lordship  shall  l»e  pleased  to  appoint 

•«  Tho.  Bennet,  lOtk  JSao.  1734.** 

Seij.  Peng.  Your  lordships  observe,  there  is 
nothing  in  this  subscription  as  to  the  cash,  and 
the  producing  it.  Now  we  beg  leave  to  see  the 
subsequent  subscription. 

iClerk  reads :] 

"  Nov.  10, 1724.  My  lord,  I  have  all  the 
•ecurities  standing  in.  my  name,  as  in  the 
within-mentioned  accompt  are  specified;  as 
also  the  tallies,  orders  and  bonds  in  my  custody. 
And  as  to  the  money,  1  am  ready  to  give  your 
lordship  satisfaction,  that  I  am  able  to  answer 
it  to  every  person  that  is  entitled  thereto. 

•<  Tho.  Bewnet." 

Seij.  Peng.  Your  lordships  observe,  he  hath 
lef\  out  the  words,  '<  to  a  demonstration^"  be- 
cause he  thought  tliat  he  could  not  ao  clearly 
make  it  out.  1  beg  leave  to  mention,  that  these 
accompts  and  suhwriptions,  thus  altered,  were 
actually  delivered  in,  and  laid  betbre  the  coun- 
cil, and  are  the  original  aoeompls. 

Her).  Probyn.  My  lords,  1  would  ask  Mr. 
Bennet,  when  this  proposal  was  offered  to  him, 
that  he  should  subscribe  as  Mr.  Holford  had 
4lmie,  whether  be  made  any  excuse,  or  pretend- 
ed he  was  not  able  to  do  it  ?   ^ 

3%o.  Bennet.  No ;  I  did  not ;  I  did  as  the 
test  of  the  Masters  did. 

Cam.  Serj.  I  desire  he  may  inform  your  lord- 
ships when  this  was  ? 

Tho.  Bennei.  1  think  it  was  the  11th  or  t3th 
of  November ;  I  can't  be  positive  as  to  the  day. 

Mr.  Kynaiton  called. 

Serj.  Peng.  My  lords,  we  desire  that  Mr. 
Kynaston  may  g^re  your  lordships  an  account, 
whether  he  was  present  at  this  meeting  on  the 
10th  of  NoTember,  and  what  passed  there  re- 
lating to  their  accompts  P 

Kynaiton.  Yes,  my  lords,  I  was  there  the 
"loth  of  November. 

Seij.  Peng.  What  passed  at  that  time  at  the 
earl  of  Macclesfield's  f 

Kynatton.  I  think  I  came  there  before  the 
rest  of  the  Masters,  or  only  two  or  three  were 
there  betbre  nfte.  We  gave  ray  lord  an  account, 
that  we  had  'dn^vm  out  oar  aeoompts  of  the  se- 


lord  first  received  Mr.  Holford's  accompt,  bnag 
the  elder  Master.  A  letter  at  the  end  of  hisac« 
compt  was  read  :  my  lord  seemed  to  be  aftsted 
with,  and  to  approve  very  well  of  it  There 
was  some  writiog  at  the  end  of  itrelatingtotbs 
ability.  My  lord  said,  it  would  do  very  veil  ts 
have  something  to  the  same  purpose  at  the  entf 
of  the  otlier  Masters'  aeoompts,  and  mentioBed 
to  us  to  go  down  and  write  it ;  accordingly  we 
did  go  dowov  and  aaoat  of  us,  if  not  all,  H 
write  to  that  purpose.- 

Seij.  Peng.  Can  you  recollect  what ez|tice- 
sions  the  earl  of  Maeclesfieki  used,  to  reoom- 
mend  it  to  the  Masters? 

Kynu$ton.  My  lords,  I  can't  jnstiy  recollect ; 
I  think  it  was.  It  would  look  well  befoie  the 
oomicily  and  prevent  a  further  enquiry,  or  i 
parliamentary  enquiry,  1  am  not  poeitiic 
which :  butthat  I  uniierstood  to  be  the  mett^ 
ing  of  it. 

Seij.  Peng.    What  was  it  that  wookl  kek 

well  to  the  council  P 

Kynatton.  What  Mr.  Holford  had  writ  it 
the  bottom  of  his  aooompt,  «<  That  they  wot^^ 
ready,"  &c» 

Serj.  Peng.  My  lorda,  I  desire  he  may  k 
asked,  whether  there  waa  an  enquiry  nadelnr 
the  earl  of  Maodesfield  as  to  his  abihty  or  lof- 
ficiency  P 

Kynaston.  No;  I  am  sure  as  to  myself ;  tH 

I  don't  know  as  to  any  body  else. 

8erj.  Peng.  I  destre  he  would  inform  your 
lordships,  what  subscription  be  had  first  nme, 
and  what  was  added,  or  what  advice  wis 
given  ? 

KynMton.  I  had  writ  before :  <«  My  M,  ibe 
person  I  employed  to  write  out  this  socompt, 
oas  only  gone  thus  far  as  to  the  number  of  tk 
bonds.  I  have  brought  the  bonds  with  ipe,iiw 
desire  you'll  appomt  any  person  to  ioape^ 
them,  and  the  other  securities  ff  have  beregiwi 
an  account  of." 

Serj.  Peng.  What  was  writ  afterwn*? 
This  is  wrote  with  a  different  ink  from  tbstbe- 
fore :  "  And  as  to  the  money,  I  am  "•Jf  ** 
pay  it  to  the  persons  entitled  thereto."  Tost 
IS  with  a  different  ink.  .  . 

Kyna$ton.  I  believe,  upon  looking  ^^^^ 
went  down  with  the  rest,  and  writ  that  in  tw 
parlour  in  my  lord's  house. 

Serj.  Peng.  I  desire  he  may  be  asked,  wbe- 
ther  he,  or  any  other  of  the  Masters  Ihen  re- 
ceived any  explanation  how  this  sufficiency  or 

ability  was  to  appear  P  .     «« 

Kynoiion.   Not  then,  I  don't  remember  4f 

thing  of  it. 

Serj.  Pen^.  Or  at  any  other  time?         . 

Kynaeton.  Some  time  after  this,  tbi»  was  »« 
10th  of  November,  and  I  believe,  betwea  tW 
and  the  16th,  when  we  were  to  »tt«d  IW 
jtidges,  the  Masters  were  summoned  to  ©««* 
Mr.  Edwards's  house :  1  understood  it  W"^ 
summons  from  my  lord  MacclesBelil ;  •"* 
when  we  were  here,  there  canne  Mr.  ^^t! 
ham  and  Mr.  Oixoo.    i  don't  nmemkraUV* 
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4iso»Br8e ;  bat  they  were  teNing  us  wfaait  was 
to  be  (loue :  first,  we  were  to  pro^aoe  our  se- 
carhieS)  and  there  would  be  no  gfreat  nicety  ia 
producitiuf  tbem :  aud  Uien,  next,  we  were  to 
produce  the  balance  of  cash  :  and  I  remember, 
on  that,  Mr.  Cottingfaam  said.  You  must  stand 
by  one  another,  and  assist  one  another.  Bank 
notes,  said  he,  will  be  best ;  but  if  yon  catt't 
get  them,  then  gfoldsmiths'  notes ;  yoa  must 
get  one  or  other  to  produce  and  shew. 

Mr.  Lutwyche,  I  desire  he  may  be  asiicd, 
what  he  tboui^bt  he  meant  by  tiie  proposal  of 
^etting^  goldsmiths'  notes,  or  Bank  notes? 

Kynaston.  I  did  take  the  meaning  hi  tb^ 
worst  sense  to  be,  fbr  llie  Masters  £iraly  to 
■Bake  ashew  of  them  ;  and  that  made  me  com*- 
plain  ;  and  I  spoke  warmly,  and  said-,  1  sa«r 
what  the  design  was ;  and  whoever  bemwed 
any  money  on  that  occasion  was  a  knave,  ondl 
Ite  that  lent  it  was  a  fool. 

Mf.  iMtpycke,  I  desire  he  may  be  asked, 
whether  there  was  any  recommendatiou  by  IMhr; 
CotliBgham  or  Mr.  j)izon»  and  io  what  parti- 
cnlar  ezpressioDS  those  reconimeBdations  were 


Kyntttton,  I  believe  Mr.  Lightbouii'  ex- 
pvMsed  hiaisell^  That  if  they  borrowed  geld- 
snaiihe'  notes^  and  tbev  were  detained,  the  goM- 
wnilbB''  shops  wonMt  be  shut,  and  people  would 
be  enqunrhig  what  holiday  it  was. 

Mr.  jMiwye^e,  I  desire  be  may  het  asked, 
wbdtwas  saiil  abeut  nohinga  shew?  If  Mr. 
Coitinghaiii-  owned  what  was  the  meaniog  of 
ttioee  wards? 

KynastoH.  I  don't  remember :  They  were 

Ctty  wanw,  aMi  said  they  would  go  to  my 
%  MacdesieM,  which  they  did,  and  returned' 

JMr.  Plammer,  My  lords,  1  dfsire  he  may  be 
•eked,  whether  it  was  generally  understoed' 
asHPoag  the  Masters,  that  girhig  or  Btuik-notes' 
antl  goMimiths'  notes  was  to  be  understood 
Merrowing  ? 

KynaHmi,  I  undierstood  it  se  myself,  and  I 
believe  several  others  did ;  Mr.  Ligpntboiui,  and 
Bfr.  Holford,  and  seme  of  the  others  did  so,  bj 
what  they  said. 

Serj.  Peng.  My  lorjs,  we  have  done  with 
this  witness. 

Serf.  Frobyn.  My  lords-,  I  desire  to  ask  this 
witness  the  same  question  that  1  asked  the 
other ;  and  that  is,  whether  at  the  time  when 
this  proposal  was  made  to  him,  that  he  should 
Mbseribs  as  Mr.  Holfbrd  had  done,  he  made 
any  objection  tos.it  ? 

KynmUm.  No,  1  did  not  make  any  objec- 
tion to  it.  I  had  been  there  first,  and  with  my 
lord,  and  at  the  farther  end  of  the  room,  that  I 
renember  less  what  happened  at  thut  time, 
other  people  did. 


Mr.  Lightb(mn  called. 

fiiieij.  Feng.  My  lords,  we  desire  that  Mr. 
liigbtboun  may  give  an  account  of  what  passed 
«t  this  meeting,  relating  to  the  bringing  in  of 
the  accompts  ? 

lAghthoun,  What  neetmg?  Tkal  a4  Mr. 


£d  wavds*si  er  tbatat  the  earl  of  Mnedasfield's  Ji 

Selj.  Feng,  Thatat  Mr-  Edwards's. 

Ugkthoun.  I  was  at  Mr.  Edwards's  about 
that  time,  at  some  meeting  when  our  acoompt* 
were  talked  of,  but  whdiier  it  was  before  they 
were  delivered  in,  or  afterwards,  1  cannot  telU 
We  had  so  many  meetings  about  that  time  a9 
Mr.  Edwards's^  that  I  don't  remember  exactly*^ 
which  was  before,  and  which  after,  f  re*> 
member,  at  the  meeting  when  Mr.  CSottinghana 
and  Mr.  Dixon  both  were  there,  there  was  sorm' 
discourse  relating  to  the  prochicing  of  the  se-' 
curitles,  and  of  the  balance  of  the  cash.  M 
then  asked)  whether  we  should  produce  it  in* 
Bank  notes,  or  goldsmilhs'  notes;  and  1  un« 
derstood,  it  wan  hinted  that  the  goldsmiths  that 
ws  had'  deait  with,  would  assist  any  Mastsr 
that  wanted  money,  but  by  whom  it  was  said  f 
can't  recollect.  The  answer  1  made  to  tha| 
wne,  that  I  should  be  sorry  that  any  Master 
sboold  iMrrow  notes  of  a  goldsnutb,  and  tha# 
they  should  be  staid  or  secured  when  produced^ 
which  I  apprehended  would  be  dene;  antl^ 
next  morning  several  goldsmith  would  bw 
foreed  to  shut  up  their  shops,  add  it  wewld.looir 
like  a  holiday  in^Flset-strseti 

Mr.  Luttoycht,  Doyen 
concerning  a  net  ? 

lAgkt^mm  IdonHrememfrerthdej 
Q§  a  net. 

Mr.  LutmyehBi  Wbtft  application  was  mad# 
to  any  of  the  Mastj^  to«ariy  in  their  aeoompt%- 
and  to  whom  ?  f 

Mr.  Light boun.  My  lord  Macclesfield  on«» 
nmrning  sent  for  me,  and  .desired  me,  that- 
when  the  accompts  were  brought  into*  tfaa^ 
council,  I  would  oe  thereabouts ;  that  if  them 
was  any  occasion  to  clear  op  or  explain  anT» 
thirig,  or  gimfarther  satislaotion  to- the  coimeiL 
I  might  be  ready.  I  told  his  lordship,  I  wonhf 
givd  no  satisfeotiow  abons  any  one's  accompts 
but  my  own.  But  if  his lovdshippleased  thatf 
I  should  attend,  I  would  be  thereabonis ;  and  if 
his  lordship  pleased,  I  would  have  another 
Master  with  me :  I  named  Mr.  liolford>  and 
my  lord  desk«d  me  to  acquaint  Mr.  Holfoml' 
With  it,  which  I  did ;  who  said,  he  was  ready 
to  go  with  me  to  answer  any  questions  that 
should  be  oaited,  arising  on  the  perusal  of  bis 
accompts. 

Mr.  Luttoyche.  What  did  he  desire  yon  ta^ 
attend  for  P 

lAghtboun.  To  resolve  any  question  or  diA- 
culty  that  should    arise  before  the  coimcii. 
Aitev  this  Mr.  Cottingham  told  Mr.  Holford  at 
Mr.  Edward's,  that  my  lord  desired  that  two  of 
the  Muters  should  attend  the  council  with  th« 
accompts  of  the  whole,  and  that  Mr.  Holford, 
being  the  senior  Master,  should  be  one,  and  he- 
was  to  choose  whom  he  would  have  go  along' 
with  him ;  and  I  having  given  Mr.  Holford  in- 
timation before  of  my  lord's  incKnation,    Mr« 
HolfiTrd  desired  me  to  go  with  him.  1  told  him» 
i  did  not  care  to|caiTy  in  any  other  aoeoipptB 
than  my  own ;  as  I  had  not  concerned  myself 
in  other  Masters  accompts,  I  would  not  thea 
;  IwenidnotcafryanybtttmyowD,«iiit' 

3$ 
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nobody  elw  should  carry  mine ;  t  would  not  be 
a  representative  of  the  body.  Upon  that  Af  r. 
Holford  recollected  bimselr,  and  said,  Nor  he 
neither ;  he  would  carry  no  accompts  but  his 
own.  I  said,  the  accompts  were  called  for  by 
my  Lord  CbaDcellor,  and  not  bjrtbe  privy 
council,  and  thereupon  I  thought  it  proper  to 
vrmt  upon  my  Loixl  Chancellor,  and  deliver 
them  to  him. 

Mr.  Lutwycke.  Your  lordships  will  observe, 
the  persons  thought  most  proper  to  appear  for 
the  rest  of  the  Masters,  Mr.  Holford,  and  Mr. 
liightboun,  were  so  apprehensive  of  the 
Blasters  being  deficieot,  that  they  did  not  care 
to  appear  for  them.  I  desire  Mr.  Lightboun 
may  ne  asked,  what  passed  on  the  10th  of  No- 
▼ember»  when  the  accompts  were  delivered  to 
the  earl  of  Macclesfield  P 

LigfUboun.  My  lords,  upon  the  10th  of 
l^ovember  my  accompt  was  not  ready  at  the 
time  1  was  to  deliver  it.  I  rather  chose  it 
should  not  be  ready;  because  I  did  not  care 
that  it  should  be  carried  in  by  any  body  but 
myself.  However,  I  waited  at  the  proper 
time ;  and  when  we  came  there,  Mr.  Holford 
delivered  in  his  accompt,  and  a  letter  he  had 
writ  to  his  lordship,  and  fixed  to  bis  accompt, 
which  was  there  read.  My  lord  seemed  to  like 
the  letter,  and  took  notice  of  It ;  and  I  think, 
another  or  two  who  were  my  seniors,  delivered 
In  their  aoeompts.  When  it  came  to  my  turn, 
I  acquainted  my  lord,  that  mine  was  not  ready ; 
but  I  would  go  home  and  finish  them,  and  at- 
teufl  his  lordship  witli  them  at  the  cock*pit  by 
ei^ht  of  the  clock.  Accordingly  I  did,  and  sent 
it  m  to  his  lordship. 

Mr.  Lutwycke,  What  passed  farther  relating 
to  their  signmg  of  the  accompts  ? 

laghtbwn.  I  know  nothmg  of  it;  for  I 
lirent  away  to  finish  my  own. 

Setj.  Pengn  My  brds,  wedesirethatMr.  John 
Bennet  may  be  called. 

Mr.  Johti  Bennet  appeared. 

Mr.  Lttttoyche.  My  lords,  we  desire  that  Mr. 
John  Bennet  mav  be  asked,  whether  he  was  at 
this  meeting  at  Mr.  Edwards's  homey  and  what 
passed  at  that  time? 

J.  Betmet.  My  lords,  I  was  at  that  meeting 
at  that  time,  when  Mr.  Cottingham  and  Mr. 
Dixon  came  in,  and  told  us  they  came  from 
my  Lord  Chancellor ;  and  Mr.  Cottingham  said, 
lie  had  brought  Mr.  Dixou  with  him,  because 
Jie  was  desf,  and  could  not  well  hear.  Mr. 
Qottingham  said,  he  bad  two  questions  to  pro- 
jMse;  first,  whether  we  were  willing  that  aU 
uor  bonds  and  other  securities  in  our  custody, 
pbouid  be  inspected  by  him  or  any  other  f  All 
of  us  were  willing,  and  agreed  to  that  The 
iecond  was,  whether  we  were  willing,  or  wooM 
produce  the  balance  of  cash  in  our  hands  before 
the'  council  ?  To  this  the  Masters  made  a  stand, 
and  said,  The  cash  was  considerable ;  and  it 
could  not  be  presumed  that  they  kept  it  locked 
up  in  chests  or  trunks  in  their  own  houses ; 
Ibat  was  the  way  to  have  our  throats  cut:  But 
fva  beliared  wa  could  do  it  in  a  reasonable  time. 


To  which  Mr.  Cottingham  said,  CanH  joupro* 
doce  it  in  Bank  notes  or  goMsmiihs*  mteif 
Bank  notes,  said  he,  will  be  best ;  but  do  it  ia 
goldsmiths'  notes,  if  von  can't  get  Bank  notes. 
To  which  Mr.  Lightboun  said.  If  we  prodoce 
them  in  goldsmiths'  notes,  and  there  sboald 
happen  to  be  a  net  thrown  over  them,  aodtbry 
should  be  secured,  the  goldsmiths  might  be 
obliged  to  shut  up  their  shops,  and  people  woold 
be  enquiring  what  holiday  it  was ;  ana  it  miglit 
be  a  great  damage  to  those  goldsmiths. 

Mr.  Lutwyche,  I  desire  he  may  be  tAsA^ 
whether  any  thing  was  said  of  asnstiogoDe 
another  f 

J.  Bennet.  Mr.  Cottingham  pressed  us  vei; 
much  to  help  and  assist  one  another,  ss  ivai 
we  were  able. 

Mr.  Ltttwyche,  Whether  was  any  other  ex- 
pression made  use  of  by  him  ? 

J.  Bennet.  I  don't  remember  there  was:  bat 
he  reoeated  it  several  times,  thatweabooU 
stand  oy,  and  assist  one  another  with  cash. 

Mr.  Fhanmer.  My  lords,  I  desire  to  ask  tbii 
witness  if,  in  pursuance  of  the  advice  given  bj 
Mr.  Cottingham,  he  did  assist  any  of  me  Ha>> 
ters,  or  was  assisted  by  any  of  them  ? 

J.  Bennet.  One  of  the  gentlemen  did  amst 
roe  with  cash,  which  is  locked  up  in  the  cbeitt 
I  gave  him  security  for  it.  And  as  to  my  ssnt- 
ing  any  body,  Mr.  Conway  informed  me,  he  bad 
a  real  security  ibr  0,000/.  and  begged,  if  I  oooU, 
that  1  would  assist  him  with  5,000/.  and  b  two 
or  three  days  I  should  have  it  again :  I  toU 
him,  I  had  in  my  accompt  mentioned  rav  cub, 
and  that  I  had  ofibred  to  make  up  thebaliBoe 
by  my  real  estate,  and  so  could  not  assist  him 
with  any  cash.  He  asked  me,  if  I  badiay 
bonds  by  me  ?  I  told  him  I  had  S,000/.  bonds ; 
and  if  he  could  engage  to  bring  them  back  (a 
me  in  two  daysjie  should  have  them:  tid 
upon  lodging  a  bag  of  writings  with  me,  whicb 
he  told  me  was  a  real  security  lor  9fiOOL  I  m- 
oordingly  did  lend  him  them,  and  be  brooghi 
them  back  again  to  me  in  two  days  time. 

Mr.  P/ttfiwier.  I  derire  he  may  be  asko^ 
what  his  inducement  waa  for  kndiogthp 
bonds  ? 

J.  Bennet.  The  real  inducement  wu  tbt 
real  security  which  was  given  me :  but  it  bif 
been  recommended  bvMr.  Cottingham  too. 

Mr.  Plummet,  I  desire  to  know  whether  hi 
opened  the  bag,  to  see  what  the  security  wtt| 
or  took  it  by  content  P 

J.  Bennet.  No,  I  did  not  open  it;  Mr.  Cat* 
way  assured  me  it  was  so. 

Mr.  Plummer.  What  use  did  he  make  tf 
those  bonds  ? 

J.  Beniie/.   Indeed  I  don't  know. 

Mr.  Lutnfyche.  My  lords,  I  desire  be  imy 
be  asked,  whether  those  bonds  belonged  to  the 
suitors  of  the  Court  P 

J.  Bennet.  They  were  brought  in  by  the  sib- 
tors  of  the  Court  after  faiy  accompt  was  deu* 
veredin,  and  I  must  give  them  in  my  posi-ft^' 
compt :  therefore,  aaid  I,  1  must  nave  theit 
again  in  two  days  time.  ^^ 

Pcngn  Idoeic^hemigfbeMk^^^ 
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ther  this  was  aAer  he  had  gtren  in  his  own  ac- 
compt  ? 

J,  Bennet.  Yes,  it  was  after  I  bad  (pren  in 
my  own  accorapt  of  my  money  securitiesi  and 
the  accompt  of  my  estate. 

Serj.  Peng.  I  desire  to  know  what  anbtcrip- 
tion  Mr.  John  Bennet  made  to  his  accompt  at 
first,  and  what  afterwards? 

J.  Bennet.  1  came  to  my  lord  Macclesfield, 
just  after  the  gentlemen  haa  been  delivering  in 
their  accompts ;  and  they  were  below,  writmff 
their  sobscriptions  to  their  accompts.  1  bid 
then  made  no  subscription  to  my  accompt; 
they  told  me  what  my  lord  had  recommended 
to  them  to  write ;  and  I  bad  one  of  them  laid 
before  me.  1  took  my  pen  and  ink,  and  raried 
it  in  some  measure,  and  made  the  subscription 
in  this  manner:  /*  I  have  all  the  securities  in 
.  iny  name,  as  specified  on  the  other  side ;  and 
all  the  bonds  and  orders  are  in  ray  custody  ; 
aod  I  am  ready  to  satisfy. your  lordship,  that  1 
am  able  to  answer  the  money,  to  every  party, 
that  is  entitled,  or  shall  have  a  right  to  receive 
it.  J.  Bennet." 

* 

Mr.  Xovi^onJ  called. 

Mr.  LutzDjfche,  My  lords,  I  desire  he  may  be 
asked,  whether  he  was  present  at  this  meeting 
(that  hath  been  so  often  mentioned)  at  Mr.  Ed- 
wards's ? 

Lotnbond.  My  k>rds,  I  was  there  but  a  very 
little  while. 

Mr.  Lutwyche.  I  desire  he  may  be  asked, 
while  he  was  there^  whether  any  thing  was 
proposed,  aod  by  whom,  for  the  Masters  to 
lend  one  another  money  or  notes  ? 

Loroibond,  There  was  Mr.  Cottingham  and 
Mr.  Dixon;  and  one  of  them  said  that  the 
Masters  should  stand  by  one  another,  and  re- 
oommended  it  to  them  to  assist  one  another 
with  Bank  notes,  or  goldsmiths'  notes. 

Serj.  Feng.  To  what  purpose? 

Lovibond,  Neither  of  them  said  to  what  pur- 
pose. 

Serj.  Feng*  What  was  the  discourse  about 
that  time? 

Lovibond.  The  discourse  was  about  the  ac- 
compts, and  how  every  man's  balance  was  to 
be  made  up. 

Seij.  Feng.  I  desire  to  know,  during  that 
time,  whether  Mr.  Lovibond  observed  that  Mr. 
Ck^ttingbam  or  Mr.  Dixon  went  to  my  Lord 
.(rbancellor  ? 

Lovibond.  Yes,  my  lords,  they  both  went, 
and  I  came  away,  and  did  not  stay  till  they 
returned. 

Seij.  Pens,  i^  desire  to  ask,  Whether  Mr. 
Lovibond  did  not  lend  some  of  the  Mairters  some 
money? 

Lomboni,  I  lent  some  money  la  Mr.BeDoet 

Seij.  Pejig.  How  much  was  it? 

Lovibond,  It  was  10,800  and  odd  pomids. 

Seg.  Feng.  I  desire  to  know,  whether  Mr. 
liovibond  was  present  upon  the  delivering  m 
•f  the  accompts  on  the  10th  of  November  kstP 

Lovibond.  Yes,  m  j[  lords,  I  was. 
Meti*  Fmg.  I  deaire  ha  would  look  upon 


\ 


that  subscription  he  at  first  made  upon  that  ac- 
compt, when  be  delivered  it  in. 

Lovibond,   It  is  here. 

Serj.  Peiig.   Read  it. 

Lovibond  reads.  ^'  AH  which  before-men^ 
tioned  particulars  I  am  ready  to  answer  on  de- 
mand, or  to  give  security  so  to  do,  whenever 
required.  H.  Lotibomd." 

Seij.  Feng,  I  desire  be  may  be  asked,  whe- 
ther my  lord  Macclesfield  made  any  objection 
to  any  part  of  that  snbacription,  and  what  part 
in  particular  ? 

Lovibond,  He  made  an  objection  to  the  latter 
part  of  it,  because  that  might  imply  that  my 
effects  were  not  ready. 

Seij.  Feng,  Whether  did  you  alter  it  after- 
wards,  or  was  it  recommended  to  you  to  alter^ 
and  in  what  manner  ? 

Lovibond.  My  lord  Macclesfield  mentioned, 
that  Mr.  Holford's  conclusion  of  his  accompt 
was  most  proper ;  and  i  had  best  alter  it  to 
that,  and  make  that  the  form  ;  accordingly  I 
did ;  i  went  down  stairs,  and  altered  it  as  it  now 
stands. 

^T.Lutwfche,  Read  this  subscription. 

[Clerk  reads.] 

*<  All  these  securities  standing  in  my  name, 
as  in  this  accompt  is  specified,  1  am  ready  to 
procure  certificates  from  the  proper  offices,  that 
I  have,  and  had  them  before  this  aocompt,  if 

?our  lordship  requires  it ;  and  as  to  the  money, 
am  ready  to  answer  it  upon  demand  lo  every 
fierson  entitled  thereto,  and  who  can  give  roe  a 
cgal  discharge.  H.  Lovibomd." 

•«  Ifov,  10, 1724." 

Mr.  Lutwyche,  My  lords,  I  beg  leave  to 
make  one  observation  upon  this,  I  would  not 
trouble  your  lordships  with  observing  upoa 
every  one  of  them ;  but  there^  is  something 
very  particular  and  remarkable  in  this  case  or 
Mr.  Lovibond's.  Mr.  Lovibond  had  said,  aa 
the  truth  of  the  case  was,  when,  he  delivered  in 
his  accompt,  and  this  subscription,  that  he  waa 
able  to  produce  or  give  security,  &o.  That 
would  have  looked  before  the  council  as  if  the 
money  was  not  ready  to  be  produced,  it  waa 
only  giving  security ;  and  lor  that  reason  this 
alteration  is  to  be  made,  to  make  it  look  as  if 
he  had  the  actual  balance  ia  his  hands. 

Sen.  Frobyn.  My  lords,  we  desire  he  may- 
be asked,  whether,  at  the  time  that  he  wrote 
this  sabscrintioii,  be  was  not  able  to  prodnoa 
the  balancer 

Lovibond.  Mylords,  I^idiniiivoonclosioii 
offer  it ;  and  I  could  have  done  it  the  next  day. 

Mr.  Strange.  I  desire  be  may  be  asked,  whe- 
ther he  could  have  done  it  out  of  bis  own  estate 
or  efiects  ? 

Lovibond,  I  coald  bavedone  it  ont of  my 
own  estate. 

Mr.  Strange,  Did  not  you  roentkm  the  sam 
of  10,000  and  odd  pounds  lent?    I  desire  te 
know  whether  you  took  real  security  for  it  ? 
iT CS|  I  b*^  »  raal  Mearilgu 
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Mr,  Strange.  In  I«n4  T 

Lovibontf,   Ym,  in  laad. 

Mr.  Plummer.  I  ilesire  he  may  be  esked,  if 
my  lord  Maccles6eld  wked  him  aoy  questboa 
•boat  hia  ability  T 

LoDihond,  No,  iny  lord  did  not  ask  me  aoy 
questions  about  roy  ability. 

Dr.  Sayer.  I  desire  he  may  be  asked,  whe- 
ther at  that  thne  be  did  DOt  believe,  that  all  the 
If  astern  were  suffideiit  and  able  lo  nuke  |;ood 
their  aeeompts? 

Lofoibond,  I  did  believe  to,  from  what  dis- 
eourse  1  heard  pass  amongf  tbemaekee.  I 
•had  DO  knowledge  of  iheir  afiurs,  or  of  ' 


Mr.  Edtuardi  called. 

.  Seij.  Ftng.  My  lords,  I  desire  Mr.  Edwwds 
Bay  gire  vour  lordshiiis  ao  aocaannt  of  wfaal 
fossed  at  this  mceliiigatiiis  house  f 

Edwardi.  My  lor&,  I  received  a  message 
from  Mr.  Gottmgbam,  to  know  if  1  would  give 
leare  for  the  Masters  to  meet  at  my  house  ? 
7o  whksh  I  ooosenled.  fiome  came  before 
Mr.  Cottingham,  and  asked  me  if  1  knew  what 
Ibis  meetinp^  was  about ;  I  £0«ild  give  them  no 
account  of  it.  Mr.  Cottiogiiam  sooo  after 
came,  and  the  reat  of  the  Masters.  Mr.  Got* 
iingfacun  sakl,  he  had  two  or  three  matters  to 
Ja^  before  them ;  ooe  wwr,  whether  we  were 
milling  that  oor  bonds  and  aocorities  should  be 
inspe^ed  by  my  Lord  CbanoeUor,  or  by  any 
person  he  should  appoiDt  ?  Every  body  ooo- 
senled hereto.  1  think,  auotber  thing  was,  my 
liord  Chaooellor  thought  k  proper,  we  should 
carry  our  acoompts  to  the  council :  there  were 
fiome  objected  to  that,  and  we  thought  it  not 
proper;  and  the  conclusion  of  that  was,  we 
wese  to  deliver  them  to  him,  as  being  most 
proper  for  m^  Lord  Chaooellor  to  carry  them 
to  the  council. 

Serj.P<;ii^.  Was  that  aU  that  woo  ctfered  at 
4lhat  meeting  P 

Edwards,  Really  I  don't  know,  but  that 
there^was  a  third  tung  mentioned.  1  can  give 
you  but  a  very  impertect  account  of  this  meet- 
ing ;  and  that  i'w  this  reason  ;  it  was  not 
thought  proper  that  my  servants  ehoukl  come 
in,  and  they  obliged  me  to  go  often  out,  which 
I  did ;  and  afterwards  I  beard  the  chief  ^b- 
fltance  of  this  meeting.  And  i  remember,  that 
after  I  had  heard  the  main  matter,  I  said,  Gen- 
tlemen, the  chief  consideration  is  to  get  your 
nnone^  ready  as  soon  as  you  can ;  1  think  the 
intent  is  plain  to  get  the  money  away  from  yon. 

8erj.  p€ng.  Whether  do  you  remeadher  any 
advice  that  was  then  given,  relating  to  the 
makii^  up  tlie  balanee  P 

Edwurdt.  No,  my  lords,  I  do  not  remember: 
i.  beard  something  afterwards  by  the  Masters, 
abotit  pro<lucing  notes ;  but  if  anv  thing  was 
nentioned  about  it,  it  was  when  f  waa  oat  of 
the  room. 

8eij.  Feng.  Whether  on  the  10th  of  No- 
vember you  were  present  at  the  earl  of  Mac 
desfield's? 

Edmardi.  ¥ei»  ii\f  lorlsi  I  was. 


[mi 


Seig.  Peng.  Look  upon  that 
subscription. 

Mr.  Edmards  looks  upon  it. 

Seij.  Peng.  I  desire  he  may  be  asked,  whit 
aobseription  he  first  made  wlj«n  he  gate  k  io, 
and  whether  any  akemtkNi  or  adiUiioa  ms 
made  by  him  afterwards  ? 

Edmtirds.  Some  of  the  Masters  wem  atAv 
LonI  ChaaoeHor's  before  me  :  I  did  sat  tlnk 
at  neoeasary,  nor  had  written  any  thing  to  ay 
aooompt  befbra  I  came  there:  8o  I  went  iaai 
room^  aad  writ  this  that  was  first  writ ;  ^  Mj 
lord,  J  am  ready  and  williog  th^  seooritia  a 
the  forgoing  aooompt  mentioned  ahaU  be  is- 
speoted  by  snch  persoti  or  persons  as  your  M- 
ship  shall  bepleaiBed  to  appoint.' 

^  H.  Edwibw." 

Serj.  Peng.  What  other  aubsGriptum  la 
made  after  that  f 

Edwards.  After  I  had  made  this  subscrip- 
tion, learned  my  aocompt,  and  delivered  it  a 
my  Lord  Chancellor ;  wlio  looking  upoo  thii 
subscription,  did  not  seem  to  approve  of  it: 
but  he  thought  Mr.  fiolford's  aaore  proper,  ad 
desired  me  to  alter  it,  that  all  might  be  as  Hr. 
Holford*s  was.  I  then  went  out  of  tbe  roan, 
and  transcribed  tbe  substance,  if  not  tbe  wordi 
of  Mr.  Holford*8  upon  my  account,  and  Ikes  I 
delivered  it  to  my  lord  again. 

Serj.  Peng,  Itead  that  aubacriplion. 

Mr.  Edw0rds  reads. 

**•  The  several  sums  of  money  and  secorida 
mentioned  in  this  account,  are  what  bave  cooe 
to  my  hands  since  t  was  admitted  a  Mutffi 
separate  from  what  were  in  the  hands  efHr. 
Dormer  daring  tbe  time  be  was  a  Maslaf 
{the  account  whereof,  bv  reason  of  tbe  shat- 
ness  of  time,  I  have  not  been  able  to  settle ;  but 
will  as  soon  as  possible),  and  for  which  1  ta 
ready  to  procure  certilicates  from  tbeKfenl 
companies  and  offices,  if  your  lordship  reqniitf 
it.  And  as  to  tbe  money,  J  am  ready  to  fS] 
it  to  every  person  lawfully  entitled  thereto^ 
having  a  proper  dtschargo  for  the  same. 

"  Nov.  10, 1724."  H.  EpwAWB." 

Seij.  Probyn,  My  lords,  if  they  have  d«js 
with  this  witness,  I  desire  be  may  faeaiM  IT 
ho  was  not  rsady  to  pay  bis  balaooe  asuoidim 
to  his  subscription  ? 

Edwards.  Yes,  I  was;  I  could  have  paidk 
in  a  week  sooner  than  the  time  recpased. 

Mr.  Conway  called. 

Sd.  G«a.  My  lords,  I  desire  Aat  Mr.ta" 
way  Biay  give  year      "     _ 
ther  he  was  st  this  meeting? 


I 


Coanay.  Mykwds,  IwaspreseatattbeM 
meeting  at  Mr.  Edwaa#B\i  house,  whosMr. 
Cottii^ham  delisefod  my  Lonl  Cbanselor^ 
eommand,  that  a^e  oboold  provide  aad  y^ffj 
our  accounts:  bat  aothiag  nsoio  bappmsi 
fkuring  timtime  ofanr  atayatthat  awi<iHB|| 
I  went  away  ioMaadialoly.  At  the  seaad 
ja^etiBv  McCaHiagbmaad  tfr«  &Km  «• 
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tbfre ;  Mr.  Cottii^am  had  a  great  cald  ;  tttd 
as  I  remembar,  lliene  were  twopro|ia6ala  maile : 
the  firat  was iu  relation  to  oar iMmoa  aad  secu- 
rities ;  ao(]  the  second  was  in  relation  to  the 
tnonef  mod  caak.  After  ewrj  Master  bad  de- 
liTerei]  bis  opiniMi  to  these  pounts,  Mr.  Cottisf- 
liam  and  Mr.  Pixon  went  to  wait  upon  mj 
i/ord  Ckanoailor  with  an  aocoant«f  whait  the 
Masters  had  aaid ;  and  Mme  they  oaase  hack, 
2  was  gone. 

8erj.  Peng.  J  deshre  he  oftay  he  aiiced,  wbe- 
tber  at  ahat  linae,  when  it  waa  proposed  to  the 
Masters  to  produce  their  cash,  they  said  they 
were  able  to  do  it  ? 

Conway,  Every  Master  delivered  kiaopiBian 
•a  1»e  tLiought  fit.  Mr.  Lij^itbottn  mertily 
aaid.  If  we  produced  goldsmiths'  aatea,  and 
they  ahoold  be  seoured,  the  goldsmiths'  shops 
mmM  be  shot  up,  and  peo^  would  be  en- 
qoirmg  what  bohday*  k  was.  Mr.  Synaaton 
anade  aane  ekaervatrans ;  every  one  apofce  aa 
they  thought  fit. 

nerj.  Ftng.  i  daaiie  beany  he  disked,  whe- 
ther they  all  declared,  they  were  able  asd 
toady  to  make  good  tbehr  aooounts  P 

Conwav*  1  think  they  aU  did. 

Serj.  Peng.  Wbether  to  produce  tbeir  eActa 
or  their jeash  ? 

Conway.  I  am  net  anre,  whether  it  waa  men- 
tfaaed  4Mudi  or  effecfts;  we  made  no  distinction 
at  that  time  between  cash  and  effects.  ~ 

ISerj.  Peng.  I  desire  he  may  be  asked,  whe- 
dher  be  bimselt*  declared,  that  he  waa  able  and 
ready  to  produce  bis  efieicta  ? 
'  Comuty.  i  did  declare  it  at  that  time,  as  I  af- 
terwards writ,  that  I  wocrid  endeavovr  to  pro- 
duce any  ^effects. 

6erJ.  Peng,  Wbelber  there  was  an3r,  and 
what  advice  'or  inatniction  ffmn,  celatiog  la 
their  assistiag  of  one  another  F 

Campoy,  Ko  soch  thing  happened  while  I 
«taid  there. 

6en.  Peng.  I  desire  it  may  be  asked,  whe- 
ther Mr.  Caaway  at  any  time  afterwards  bor- 
fvwiedany  money  of  any  of  the  Masters,  and 
of  whom? 

Conway,  Thefirattime  1  attended  the  jwdges 
»nd  tbe  Afeetors  of  the  Bank,  I  did  i>ring  my 
aecurtties,  and  an  account  af  my  effects  at  the 
eametime,  without  borrowing  a  Earthing  from 
•ny  peraan  :  bcfaro  tbe  aeoorities  were  ffone 
through,  and  the  account  of  my  efieots  tUEon, 
it  waaabaerved,  thai  the  saoM  was  UaUeto  ob- 
jcetei,  aacanaistiog  of  land,  mortgagaa,  bonds 
and  notes,  and  things  of  Ibal  kind.  And  before 
I  went,  1  was  told,  Ibat  aome  of  liie  Masters 
had  taken  an  oath ;  1  desired  to  know  What 
4batoalb  waa  P  H  waa  answered,  that  it  was  a 
Toluntary  oath ;  and  I  said,  I  could  only  swear, 
thstt  I  bad  afleela  to  anawer,  and  that  I  would 
endeavour  to  tom  tbase  eieols  into  oasb  ;  and 
0a  withdrew. 

tfelj.  Ptftg.  i  daaire  he  «i»y  be  asked,  wbe- 
tber  he  borrowed  aoy  money  r 

CmmHw.  Sana  time  after  this  I  waited  upon 
Jf  r.  Godfrey ;  nnd  bafofe  1  caoM  away,  be 
4M  if  ibad  aaybwNs?   I  told  hUn  I 


had ;  tbtn  pray,  says  he,  kt  sne  hwt  what  you 
can  spare,  and  send  thero  immediately :  Where- 
ufMHi  I  went  home,  aad  seat  bim  6,060/.  India 
bonds.  Some  days  after  that,  I  expected  Mr. 
Godfrey  to  letnrn  me  the  Avour  |  sad  I  car- 
ried to  him  effects  to  (as  I  apprehend)  tbe  vmba 
af  6  ar  7,000/.  or  naare ;  and  I  desired  Um  to 
lend  me  bonds,  and  he  seemed  nawilUog  witli* 
out  tbe  aecmitj^;  and  he  kept  tbesecarity. 

Mr.  Lttiwycke.  He  hath  not  answered  to 
those  ^^oastions,  whether  be  borrowed  moaey, 
aad  what  aama? 

CossMiy.  Mr.  Godfney  lent  roe  upon  Ibe 
bands  9,000/.  and  Mr.  Bennet  3,000/. 

Mr*  JLutwyche.  Onlylo  pursue  this  qnestion, 
I  desire  to  Imow,  wiMther  the  secaritiea  were 
turned  inia  money,  or  into  notea  f 

Co/upviy.  Yes,  my  lords,  they  wem  turned 
into  notes. 

Mr.  Lutwyioke.  I  desire  he  amy  be  asked, 
whether  they  were  locked  up,  or  be  dal  taka 
them  hack  affainf 

Conway.  Itook  them  back  again. 

Mr.  JLutwyche.  What  became  of  then  after- 
wards? 

Conway.  Seme  of  then  I  paid  off,  othew  I 
returned  to  the  person  that  bad  advanoed  aM 
money  on  those  bonds.  '    . 

Mr.  Lutwyche.  I  take  it,  be  my»  be  bad 
the  effects  that  produced  those  notea  from  Mr. 
Godfrey  aad  Mr.  Beaaet'^  therefore  I  denre 
to  know,  what  b<«aiae  «f  those  notes  alter  ba 
carried  them  back  from  the  judges  ? 

Conway,  I  retarned  them  to  the  person  that 
bad  advanced  me  the  aotes  on  ihobe  faonda^ 

Mr.  Luiwyche.  Who  was  that  ? 

Ctfftvsy.  The  goldsmith,  Mr.  Rogers,  at 
Temple- bar. 

Mr.  Plummer,  I  desire  to  know  wben  be  sa* 
turned  those  bands  again  ? 

Conwey.  In  a  fiew  days  after. 

Mr.  Lutwyeke.  My  lords,  it  may  be  nenea* 
sary  to  examine  how  it  was  that  be  penuadad 
the  goldsoMth  lo  let  him  have  those  notes  P 

Cona;iiy.  1  gave  bim  beads  for  tbem. 

Mr.  Lutzcyche,  Whether  weiw  those  tba 
bonds  that  you  had  fipom  Mr.  Godfrey  aad  Mr. 
Bennet  ? — Conway.  They  weae.    , 

Mr.  JLutwyche,  Whether  they  wem  not  da» 
livered  to  the  goldsmith  in  the  natureof  apiadga 
for  those  notes  P 

Conway.    Yes,  tbey  were. 

Mr.  JLuiwyche.  What  became  of  tbe  bonds  f 

Conway.  I  retnreed  sbem. 

Mr.  Lutwyche,  To  whom  ? 

Conway.  To  Mr.  Godfrey  aad  Mr.  Bemwt 

Serj.  i^ng.  Wben  be  aarriedbadc  the  aotes 
to  tbe  goldsmith,  at  that  time,  wbetlMr  betook 
up  the  bonds P—iCoRa«;y.  I  did. 

Seij.  Peng.  As  i  a|>pii0bend,  be  Says,  he  bad 
lent  Mr.  Godfrey  t»,000/.  India  bonds,  and  ia 
letam  he  ex^^ttcked  llwt  Mr.  Oodfsey  sbanhi 
assist  him ;  1  desire  he  may  be  asked  thisaaaa- 
tion,  whether  the  5,060/;  in  India  bonds  ha 
supplaad  Mr.  Godfrey  with,  waa  after  or  bsfoen 
he  produced  his  cash  to  tba 

Comssy.  AfWr. 
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Serj.  Peng.  Was  it  before  Godtray  hail  done 

14? 

Conway,  After  he  had  prodaced  his  seca- 
litiei. 

Serf.  Peng.  Was  it  before  or  after  he  had 
prodaoed  his  cash? 

Conway.  It  was  after  he  had  pfodaoed*  his 
secarities,  and  before  he  had  produced  his  cash. 

Serj.  Peng.  My  lords,  we  think  it  will  be 
▼ery  neeessary  to  lay  before  your  lordships  a 
general  state  or  account  of  the  total  deficiency ; 
to  shew  how  much,  upon  the  examination  and 
enauiry  that  hath  been  made,  the  total  of  the 
deficiencies  in  the  sereral  offices  amount  to ; 
and  we  apprehend,  that  we  are  able  likewise  to 
gi?e  an  account  of  some  additional  deficiencies 
that  have  been  discofered  since.  I  apprehend, 
there  was  at  that  time  near  100,000A  defi^ 
dencies. 

8erj.  Prohyn.  I  desire  he  may  be  asked, 
whether  at  that  time,  when  he  wrote  the  sub- 
scription, he  was  able  te  pay  the  balance  of  his 
account? 

Ommay.  I  was,  in  efleets  I  had,  and  i  said 
no  otherwise. 

Mr.  Sandys,  I  desire  he  may  be  asked,  if  mjit 
lord  Macclesfield  asked  him  as  to  bis  ability  ? 

Conway.  No,  my  lords,  he  did  not ;  to  my 
remembrance  he  did  not.  1  delirered  my  ac- 
count to  Mr.  Cottinj^ham. 

Se|3.  Peng.  I  desire  he  may  be  asked,  what 
deficiency  there  remains  upon  his  office;  whe- 
ther he  can  recollect  how  much  it  is? 

Conway.  My  lords,  I  beliere  it  is  18,000/. 
my  charge  of  which  I  can  take  off  something 
in  my  post-account. 

Serj.  Probyn.  1  desire  he  may  be  asked, 
whether  he  is  now  able  to  make  good  the  defi- 
ciency in  his  office? 

Coawav.  Yes,  my  lords,  I  am. 

Seij.  Probyn.  Whether  he  hath  made  any 
conreyance  of  any  estate  as  a  security  for  it  ? 

Conwiw.  I  have. 

Seij.  Penjg.  1  desire  he  may  be  asked,  whe^ 
iher  any  thing,  or  how  much,  hath  been  raised 
«ttt  of  that  estate? 

Conway.  It  is  made  s^  Tery  lately,  that  I 
don't  know  that  any  thihg  hath  been  raised 
•ince:  ^  it  is  but  a  nw  days  ago  that  it  hath 
heen  oaade. 

Lord  lichmere.  Mv  lords,  1  would  be  glad 
to  know,  as  there  is  a  balance  of  13,000/.  whe- 
ther he  stands  indebted  to  any  other  persons 
hut  to  the  suitors  of  the  Court,  and  to  whom  ? 

Conway.  No,  my  lords,  I  don't  owe  any 
thing  to  any  body,  to  my  knowledge. 

Mr.  Luiwyche.  I  should  be  very  glad  if  Mr. 
Conway  could  extricate  himself  out  of  the  diffi- 
culties on  account  of  the  deficiency  in  his  of- 
iloe.  It  is  very  proper  to  enquire  how,  and  by 
what  estete;  that  is  to  be  made  good  ? 

Conway.  It  is  to  be  made  good  by  an  estete 
inland. 

Mr.  LuttByche,    I  desire  to  know,  whether 
Jbat  estete  is  settled,  whether  it  was  not  set- 
tled upon  his  marriage? 

CfNivay.    it  was  never  settled  «n  mgr  mar- 


riage.^  I  was  tenant  in  tail,  and  my  «rife  and 
son  joined  with  roe  in  levying  a  fine. 

Mr.  Lutwyche.  Whether  it  is  not  settled  by 
will? 

Conway.  I  was  tenant  in  tail  by  the  will  of 
my  father ;  I  have  levied  a  fine,  and  my  wife 
and  son  have  joined  with  me. 

Mr.  Onslow.  What  interest  had  yoor  sod  id  it! 

Conway.  No  interest,  as  I  apprehend ;  but  I 
thought  it  was  necessary  he  should  ioin,  ts 
take  off  all  difficulties  and  objections  to  toe  tide. 

Mr.  Qnsiow.  Whether  there  are  no  annaitja 
charged  upon  that  estate,  and  what  they  ire? 

Conway.  There  are  no  annuities  charged  os 
that  estete. 

Mr.  Onslow.  No  payment  to  the  mother? 

Conway.  There  is,  out  of  another  estate. 

Mr.  Onslow.  What  are  the  rents  of  the  a* 
tete  you  have  secured  for  the  payment  of  thii 
money  ? — Conway.  Between  5  and  600/.  a-year. 

Mr.  Owdow.  Is  that  your  computetioD,  ora 
it  let  at  so  much  now  ? 

Conway.  I  can't  say  it  is  all  let  so ;  there  an 
some  demesnes. 

Mr.  Onslow,  What  are  the  rente  of  that  part 
of  the  estete  that  is  let  ? 

Conway.  I  take  it  to  be  500/.  a-year. 

Mr.  dnslow.  What,  let  at  500/.  a-year? 

Conway.  Yes,  or  tbereabouta. 

Mr.  Onslow,  Do  you  reckon  the  whole  esWi 
to  be  worth  500/.  a  year? 

Conway.  No,  I  don't  reckon  in  the  wMb 
estete,  but  onlj  that  which  is  conveyed  for  tba 
securing  of  this  money. 

Mr.  Onslow.  Then  I  desire  to  know  wbit 
are  the  rente  of  this  estete  as  it  islet  ? 

Conway.  I  take  it  to  be  SOOk  a-year  w 
thereabouts,  that  is  apniied  for,  and  as  a  ae- 
curity  to  answer  m^  dendency. 

L.  Leckmere.  This  13,000/.  babmoe  is  doe  to 
the  suitors,  which  be  says  is  secured  by  tnif 
estete :  1  would  be  glad  to  know  how  the  de* 
ficiency  came,  and  what  is  become  of  tfaii 
13,000/.  that  U  due  to  the  suitors  ? 

Conway.  The  occasion  of  it  was,  my  coflMg 
into  the  office  cost  me  to  my  predeceMV 
6,000/.  I  paid  besides  1,500/.  upon  my  ad* 
mission,  and  500/.  contribution  towards  auHdag 
good  Mr.  Dormer's  deficiency. 

Mr.  Onslow.  How  was  the  rest  of  the  ddit 
contracted?  You  have  mentioned  but  aboal 
8,000  pounds. 

Conway.  1  believe  I  might,  upon  accoaot ji 
my  brother,  borrow  1,500  or  2,000/.  to  aali^ 
his  account  to  the  crown. 

Serj.  Peng.  Out  of  what  cash  did  yon  tt^ 
it? 

Conway.    I  believe  it  might  be  out  of  tbi 

Mr.  Onslow.  What  is  become  of  the  ml  $ 
how  did  you  iapply  the  remainder  ? 

Conway.  The  remainder ;  I  can't  tell  but  I 
might  have  so  much  due  among  my  scqouo- 
tance ;  I  believe  I  may. 

Mr.  Onslow.  Did  yon  then  lend  yoor  tf- 
quaintance  out  of  the  suitors'  money  f      ^ 

Conway,    I  believe  I  might  at  tiSMi  1^ 
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friends  out  of  the  cash  that  remained  dead  aod 
iiselese,  and  becauae  1  appreheaded  it  waa 
iecare. 

Mr.  Onslow,  You  say  you  baTe  lent  to  se- 
veral of  your  acquaintance  out  of  the  suitors' 
cash ;  I  would  have  you  name  any  one  person 
to  whom  you  have  lent  any  of  the  money  of  the 
Qffice? 

Conway.  I  remember  a  noble  person,  if  it  is 
fttiper  to  mention  his  name,  to  whom  I  haTe 
tent  3,600/. ;  he  is  now  dead. 

Serj.  Prolwn.  I  don't  know  whether  your 
lordships  will  not  be  pleased  to  confine  the  Ma* 
pagers  to  examine  only  to  the  particular  Arti- 
des  they  are  now  on. 

Mr.  Ontlow,  We  are  now  upon  the  Article 
^the  deficiencies,  and  the  question  hath  been 
asked  b^.  the  counsel  for  the  noble  lord,  whe- 
ther this  deficiency  can  be  made  up  by  Mr. 
Conwaj  f  Therefore  it  is  proper  to  know,  whe- 
ther this  deficiency  is  likely  to  be  made  up,  and 
to  know  where  the  money  is,  and  therefore  I 
would  ask  who  this  six-and-twenty  hundred 
pounds  was  lent  to  ? 

Serj.  Probyn,  My  lords,  I  submit  it  whether 
that  question  be  proper,  because  Mr.  Conway 
bath  given  land  security  to  make  g^d  this  de- 
ficiency ;  and  therefore  it  is  not  material  for 
jronr  lordships'  judgment,  to  enquire  how  this 
deficiency  happeneo. 

Mr.  Lutwylhc*  I  am  very  sorry  to  lay  be- 
fore your  lordships  the  reasons  and  the  order 
tipon  which  he  was  committed.  1  apprehend 
It  extremely  material  upon  this  point,  and 
ariseth  from  what  the  counsel  for  the  noble  lord 
bare  entered  into  themselves ;  for  they  have 
asked,  whether  he  was  able  to  make  good  his 
deficiency :  now  is  it  not  prober  fi>r  us  to  ask 
the  particular  circumstances  to  find  out  the 
truth,  whether  he  is  so  or  not  ?  Thegefore  I 
beg  leave  to  ask  one  question,  not.  waving  the 
other,  whether  he  hath  assigned  over  aJl  his 
debts  that  he  could  to  make  good  his  defi- 
ciency ? 

Conway,  I  have  assigned  over  all  my  real 
ts^te. 

Mr.  Luiwyche,  Whether  he  hsth  assigned 
over  this  S,600/.  due  to  him  ? 

CowEoay,  That  is  applied. 

Mr.  Lutwyche.  Applied,  how  f 

Conway.  Applied  amongst  my  causes. 

Mr.  Lutwyche.  Did  he  lend  a  nobleman  a 
sum  of  money,  and  apply  it  to  a  cause  ? 

Conway,  That  sum  of  money  you  were 
pleased  to  enquire  after,  I  applied  to  a  cause. 

Mr.  Onslow.  He  said  he  lent  a  sum  of  money, 
Sec,  I  desire  he  may  be  asked,  who  this  S,600/. 
was  lent  to  ? 

Conway.  I  was  applied  to  by  a  nobleman  to 
lend  him  the  sum  of  2,600/. 

Mr.  Onslow,  By  whom  was  yon  applied  to  ? 

Conway,  By  my  lord  Bulkeley,  and  accord- 
ingly it  was  advanced  to  him,  and  it  is  since 
igppfied  in  a  cause. 

Mr.  Omlow.  Applied, how?. 

Consoay.  Applied  in  a  cause,  with  the  appro- 
ibation  of  the  parties. 
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Mr.  Onslom.  Hath  it  been  repaid  f 

Conway.  No ;  it  is  applied  in  a  cause .  of  a 
suitor,  and  now  it  remains  as  security. 

Earl  o€  Abingdon.  I  am  so  nearly  related  to 
that  noble  lord  that  is  mentioned,  that  1  must 
do  that  justice,  as  to  put  Mr.  Conway  in  mind, 
as  I  did  Mr.  Hiccocks  before,  that  if  an v  ques- 
tion is  asked  him,  which  may  personally  sub- 
ject him  to  any  penalty,  or,  as  he  hath  the  bar- 
gown,  may  concern  bu  client,  he  on^ht  to  be 
left  to  his  discretion,  whether  he  will  or  will 
not  answer. 

Lord  Lechmere,  A  person  is  not  obliged  to 
answer  any.  thing  that  may  criminaQv  affect 
him ;  but  where  me  enquiry  is  after  a  debt,  in 
order  to  explain  his  oath  as  to  this  snffioiencj|r» 
which  is  tne  matter  of  debate,  sorely  that  ii 
material,  and  ought  to  be  answered  to ;  and  I 
de«re  to  be  informed,  whether  this  3,600/. 
which  he  said  was  lent  this  noble  lord  out  of 
the  suitors'  money,  was  repaid  to  him  by  my 
lord  Bulkeley,  and  when  ? 

Conway,  It  is  not  repaid.  It  is  applied  in  a 
cause ;  the  parties  have  approved  or  it  as  a  se- 
cprity. 

Lord  Lechmere.  When  was  this  money  in 
the  hands  of  my  lord  Bulkeley  applied  to  the 
benefit  of  an  j  suitor,  and  by  what  order  or  an« 
thority  P 

Conw€^,  It  is  some  time  since,  some  moDths' 
ago,  five  or  six  months  ago. 

Lord  Lechmere,  Was  this  by  any  order  of 
the  Court  of  Chancery  ? 

Conway,  No,  my  lords,  by  the  approbatioik 
of  the  parties. 

£.  of  Mace,  My  lords,  if  you  please  to  give 
me  leave,  I  would  sugng^t  something  that  pos- 
sibly may  help  towards  the,  better  understand- 
ing him.  If  my  guess  be  righ^  this  relates  to 
his  post-accompt.  He  hath  said  his  chaige  is 
13,000/.  And  ne  hath  said,  he  could  discharge 
9,000/»  or  more,  of  that  balance  by  a  post-ac- 
compt; now  1  apprehend  this  he  is  speaking, 
of  now,  is  that  article  of  the  post-accompt.  1 
don't  know  if  I  guess  his  ineanin^  nght,  but  I. 
desire  he  may  imbrm  your  lordships,  in  case  il 
be  otherwise. 

Lord  Lecltmere.  It  may  be  for  your  informa-' 
tion  to  know  who  are  the  persons  to  whom  this 
is  applied ;  that  it  may  be  known  whether  it  ia 
in  tne  post-accompt  or  not  ? 

Mr.  Onslow,  My  lords,  we  desire  first  to 
know  what  security  my  lord  Bulkeley  gave  f  . 

Conway,  He  gave  a  bond  and  judgment. ' 

Mr.  Onslow,  Who  is  it  you  have  applied  Umi 
security  to? 

Conway.  It  is  in  the  cause  of  Faulconberg 
contra  Faulconberg. 

Mr.  Onslow.  Do  you  reckon  this,  part  of  the 
13,000/.  now  deficient  P 

Conway,  No,  I  do  not  reckon  it  in  that  sum. 

Mr.  Onslow.  Your  lordships  will  please  to 
recollect,  that  his  deficiency  is  13,000/.  We 
ask  him  how  that  deficiency  came ;  he  hath: 

given  your  lordships  an  account  of  10,000  oddr 
undred  pounds ;  and  first  said  the  residue  was 
in  the  bands  of  his  ecquaint»nee»  Had  ma/A 
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S,600/.  monejref  the  ftutorvto  be  in  the  batids 
«f  «^  lord  JHuikftiev ;  mw  he  miith  thie  hist 
•am  \s  D0l  part  ef  me  19^000/.  Therdbce  nevt 
i  vidsM  tak,  heir  (be  veioaioiiMr  ef  hi»  defteient 
IMaey  wm  spptM,  or  hoir  the  debl  bftppwn«l  P 

CMMijr.  n  my  lordv  will  plean  le  give  me 
lettve  te  expl«ni  it :.  as  ta  the  remainder  of  the 
10^^X)O^  iro«  beire  hec»  pleased  to  recfao*  10,000 
eM  boamds  pounde  to  le  made  out;  then 
then»  if  S>KN)i  odd  money  I  have  krid  oat  m 
had,  whieb  I  ba«e  tince  coofveyed)  which 
makes  13,000  odd  hundred  pouoda ;  and  the 
WBt  I  b«re  m  hoade  and  notes,  which  I  hare  to 
Make  mm  the  reeidov. 

Mr.  Lutmycke*  I  desire  be  mo^y  be  asked, 
vkcdher  he  hath  these  notes,  and  they  are 
■ssdyP  I  desire  t»  know,  whether  they  hare 
uptheea  paMmtoeenrt  to  make  n^  his  defl- 
eMwcyP 

Cenwe^.  No,  f  bnmbljF  hope  to  hwe  it  at- 
lewedmeon  my  post-aoeompt,  being'  applied 
jn  tbe  foresaid  cause  wMfr  approhafio»  of  the 
parlies. 

klr.  Gmkf».  We  baw  dene  with  him;  and 
kare  him  to  your  lordships*  observation^        , 

Hr.  Thm^son  called. 

%a^  f^.  MjF  loi>dsyW6hegleive,th«lMr. 
Thompson  may  ^ve  your  lordships  an  acceuiit, 
nyott'the  assptetinn  and  esammatioA  ei^  these 
accoropts,  hew  mueb  the  deficiency  of  these* 
vend  Masters  aneooted  te  P 

Thompson,  SSo  muck  a»  the  sereral  Mastem 
ilood  cbnr^  with  bf  tkearowa  accem^,  and 
did  not  lock  up  or  produce  proper  sedsnCtesibr, 
lAoceen^adeieieiiey;  and  by  tbi»nile  1  Imve 
eeHected  the  deftcieneM  of  tbesev«raLMasler% 
iron»  tbe  reporto  made  t»  the  coaamiKee  of 
•emieil. 

Mr.  Jehu  Bnnef «  deicieBCj  amoimts  te 
17»54l/.  15f.  lOrf. 

Mr.  Ceoway^  deAcieney  m  kb  cask  onfy 
MSMtB  te  ^,039/.  4f .  4i«r.  hut  Mr.  Conway, 
while  his  aeconmto  were  under  examionti^, 
nold  3,000/.  ahmth  Sea  Annuity,  and  a,50o/. 
9enth  Sea  Stock ;  and  of  tke  money  arisinff- 
thereby,  be  paid  to  tbe  suitors,  to  wnons  such 
asmrily  and  stock  did  helenr,  ne  mem  than 
%»S^%4.  $w.  3 A  so  ikal  his  defieieney  ie  en- 
eseased  ky  the  snni  ef  d,550A  somewhat  nare 
or  less,  according  to-  the  nriee  he  sold  at. 

Serj.  Fmkyn.  Was  wnat  be  sold  part  of  the 
auitors^  securirf  T 

Tkompmm.  Yes Mr.  Kynaston^  defi- 

dianey  amounts  to  96,909/.  lis.  Sid, 

Mr.  Thomas  Bennetts  deficiency  aimoiints  to 

Tbe  total  of  the  deficiency  ef  the  present 
Hnstara  1*67,114/.  Hi.  b^d, 

Tbe  charge  that  remained  open  Mr.  Borret's 
oMee,  amounted  to  5d,05G/.  10«.  Hd,  But 
Mr.  Bennet  and  Mr.  Qodtrey,  the  Masters  who 
kod  the  cave  of  bis  edfeeis,  sfave  it  as  their  opi^ 
nisB  before  tke  judges  and  directors,  that  tbe 
eflfitcto  he  hh  wetrld  prinAiice  44,000/.  and  up- 
warde ;  se  that  1  coa«|mto  tbe  deficiency  ef 
Ms*  9sfvcifftattae<at  iAfiSOk  lOt.  ^d. 


The  total  charge  upon  Mr.  Dormer's  office, 
when  he  resigned  to  Mr.  Edwahls,  smsastii 
to  49,604{.  lis.  lie/.;  but  Mr.  Edwsnk  hm 
paid,  in  discharge  of  tliat  sum,  the  mib  of 
23,735/.  15s.  9id,  so  that  the  defiosacyof  Mr. 
Dormer's  ofiice  ansoants  to  35,878/.  idt.  Xhi, 

Serj.  Feng',  Whether  m  that  is  Air.  Wikon'M 
and  Mr.  Poulter's  security  included  inDomKps 
acoempt  ? 

ITumpion.  Mr.  Devmer's  defidencj  I  tihi 
to  be  85,878/.  16s.  b^d. ;  and  the  whole  de(i« 
cinney  I  take  to  he  105,043/.  17s.  8$d.  And 
if  any  seenriti^  or  sums  of  money  belosginf 
te  the  suitors  are  omitted  in  the  MssCen*  as^ 
compts,  such  securities  and  sums  are  not  is* 
cloded  in  thin  estinssta. 

£.  of  Maec,  Have  yen  bad  before  yoa  in 
administrator,  ei^er  of  Mr.  Berret  or  Bir.  Dtr- 
mer? — jTAomptMs*  No,  nay  lord. 

Sinj,  Peng.  My  foads,  we  abali  beg  have  ta 
^call  one  witness  to  give  year  hirdsbipe  an  ao- 
oonnt  of  another  deficiency  of  3,090/.  spot 
Mr.  Conwiiy,  which  i»  not  charged  in  hk  a^ 
oompt.  \Ve  desire  that  Mr.  Sanndenoaony 
be  called. 

Mr^Saundenen  awom. 

Mr.  iMtwyehe.  We  desire  that  Mr.  Sansd^ 
son  majjT  give  your  lordabipe  an  anooaatorsif 
money  in  Mr.  Conwav's  bands,  and  bow  mica 
it  is,  that  is  not  brotigbt  to  accompt  ? 

Smmdtrtom.  My  lords,  1  was  concerned  aia 
soKeitor  in  n  cauae  in  Chaqcery,  between  ar 
Bmsmua  NorriS'  and  Alexander  Norris ;  stoa 
aHer  tbe  accounts  were  brought  into  tbe  Re- 
gistsr'aeffice,  I  went  te  hiok  and  see  if  BIr. 
Conway  bad  charged  himself  with  a  ana  sf 
money  paid  fn  in  that  cause.  I  found  by  bn  k- 
oonnt  that  it  wa^  not  charged.  I  bad  dnet 
op^the  aeeonnt,  and  given  a  copy  of  it  to  Mr. 
Conway,  whiek  he  did  not  deny,  bat  ^sn^ 
there  was  not  so  much  by  i  or  300/.  SiidY, 
there  is  ne  entry  at  all'  of  the  caase,  and  at 
mention  of  any  sum.  1  told  him,  it  was  ta 
omission  net  to  mention  the  canse  or  son.  He 
said,  that  he  believed  it  was  not  so  mocb,  ht 
did  tirawfsre  not  menden  it  I  asked  bim  wfcj 
I  he  did  not  insert  hew  mnch  it  was  as  hi 
I  thought  it  P  He  saidi  because  he  weoklpay 
in  all.  > 

Serj.  Probyn,  We  desire  he  may  beaskeoi 
bow  much  tbe  whole  money  in  that  caase  wasf 

Saundersm,  2,2r4/.  8s.  lie/,  besides  iatere^ 
from  Lady-day  last  was  twelvemonth. 

iSo/.  Gtn,  My  k>rds,  this  is  the  sum  of  t^ 
account  we  had  to  lay  before  your  lordships  cf 
the  deficiencies,  netwiAstanmng  tbe  Ifaitnt 
represented  themselves  as  able  to  pay  tbe  wfcala 
We  woald  not  represent  it  to  your  lonMuiii 
that  this  will  certainly  be  the  loss,  beoaonr 
some  of  the  Masters  have  given  seeoritj  wr 
some  part ;  though  we  apprehend  tbaseeiBiV 
given  will  not  be  suflicient  for  half. 

E.  of  Mace.,  I  desire  to  ask  Mr.  Tboai|in«i 
whether  this  charge  he  makes  upon  Mr.  Bor« 
ret's  office  be  a  charge  taken  from  tbeoffieSiOr 
only  an  account  takei^  front  Mr.  Ifttltrf 
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7%inqfStm»  ThM  cbarp[«  was  taken  from  the 
Toudiers  which  Mr.  Metier  produced. 

£.  of  Mace,  Are  there  any  payments  allow- 
ed made  by  Mr.  Borret  in  his  life-time  f 
Thompson,  Agrreatmany. 
£.  of  Mace.    Who  gave  you  an  account  of 
that  ? — Thomptan.  Mr.  Meller,  my  lord. 

£.  of  Afocc.  Bnt  I  speak  of  the  money  paid 
by  Mr.  Borret  himself,  not  what  Mr.  Meller 
paid.  Have  you  any  account  what  Mr.  Borret 
paid  oat  himaelf  f 

Thompmm,   The  account  we  had  of  this  was 
iirom  one  Mr.  Parker,  as  1  think  his  name  was, 
who  was  clerk  to  Mr.  Borret.     He  produced 
several  receipts  for  the  sums  paid :  and  the 
Masters  in  Chancery,  who  had  the  care  of  Mr. 
Borrei's  effecte,  allowed  the  books  and  papers 
produced  by  Mr.  Parker;  to  be  the  books  aod 
papers  belonging  to  Mr.  Borret's  office. 
,         E.  of  Afc^c.    As  to  the  effects  belonging  to 
Mr.  Borret,  who  gave  you  the  account  of  them  ? 
I         Thompmm*    Mr.  Bennet  and  Mr.  Ctodfrey. 
£.  of  Mace.    Do  yon  know  who  is  aomi- 
mstrator  to  Mr;  Borret  ? 

Thompton.    I  have  heard  thai  Mr.  Pattoi^  is. 
Pdrton.    Tes,  my  lords,  t  took  out  admi- 
nistration to  Mr.  Borret  about  the  middle  Of 
^     April  last 

Lord  Leehmere.  I  desire  to  ask  Mr.  Thorn  p- 
tfOD,  whether  the  computation  he  hath  nlade  of 
the  several  deficiencies,  amounting  to  105,000/. 
is  taken  from  the  volunti'rv  accompts  of  the 
Masters  delivered  in,  or  Whether  any  of  tBb 
Boltors  were  concerned  in  tliose  accompts,  or 
huve  been  parties  to  suclif  computations  r 

Thompton.  From  the  Masters'  volubtary 
aeeom'pts  only. 

8eij.  Penff.  I  beg  Itove  to  ask  one  question, 
which  arises  IVom  the  question,  which  the  lord 
witlim  the  bar  hath  been  pleased  to  ask,  whe- 
ther Mr.  (Godfrey  and  M^.  Bennet  were  not  the 
Masters  that  appeared,  and  were  era^loyied  un- 
der the  earl  of  Macclesfield  at  th^t  time,  and' 
had  the  custody  of  the  efftcts  of  Mr.  Bnrret? 

Thompton.  Mr.  Bennet  and  Mr.  Godfrey 
wen  the  persotos  that  appeared  to'  us  to  have 
the  care  and  cdstddy  of  Mr.  Borret^s  effects. 

Lord  LechnKf^:  As  to  tlie  nature  of  these 
deHciencies,  1  think  he  say«,  these  deficiencies 
ariae  upbd  this  ciish  balakice.  Then  t  would 
be  glaa  to  kboW,  whether  in  the  aCcompts 
that  be  hath  perused,  and  in  the  conlputa- 
tion  of  thoie'  deficiencies,  th^  several  defi- 
ciendieir  of  thd  cash  balance  arise  upon  the 
whole  balance,  or  are  appropriated  to  any  nar- 
licoiitf  auitors  oonoemed  in  those  balances  r 

J%amfttan.  No  part  of  the  cash  balance  is 
appropnaled  to  any  particular  suitor. 

Mr.  Wett,  My  lords,  the  Commons  have 
now  produced  a  very  long,  and  as  they  appre- 
hendt  a  very  iiill  and  convincing  evidence,  in 
maiatenance  of  tl^e  Impeacliment  by  them  ex- 
liibiled  against  Thomas  earl  of  Macclesfield, 
Ibr  Ila|;h  Crimes  and  Misdemeanors ;  and  1  am 
eiMiiiefided  to  acquaint  your  lordships,  that 
tlle^  d&  wk  intetad  td  tMrnMc  thik  Hotastf  with 
VOL.  XVL 


any  fhrther  examination.  But,  my  lords,  the 
Commons,  considering  the  length  and  variety 
of  the  several  facts  and  circumstances  that  have 
been  offered,  are  of  opinion,  it  may  be  of  ser- 
vice to  that  cause,  in  which  their  zeal  for  pub- 
lic justice  has  made  tiiem  to  engage,  that  the 
whole  of  what  they  have  insisted  upon  or  pro- 
duced, should  in  such  manner,  as  I  am  able  to 
obey  their  commaods,  he  shortly  recapitu]ate<l 
and  presented  in  one  view  to  your  lordships' 
consideration. 

The  Charge  in  general,  and  the  several  Ar* 
tides  of  it,  have  been  fully  opened  by  those 
gentlemen  who  preceded  me  upon  this  occa- 
sion. The  witnesses  who  have  been  exami'ned, 
and  the  other  evidence  that  has  been  read,  have 
been  fully  considered,  so  lar  as  they  relate  to 
those  parlicniars,  that' were  the  immediate  oc- 
casion of  their  being  produced ;  1  shall  not' 
therefore  waste  time,  by  enumerating  once 
more  tbe  Articles  of  the  Charge,  nor  oy  tod 
minutely  repeating  the  whole  evidence  that  bas 
been  given ;  but  ^ull  endeavour  to  reduce  tht^ 
long  and  various  examination  to  some  general 
heads,  that  m*ay  express  the  substance  of  the 
g^eral,  Articles,  and  then  remind  yOur  lord- 
ships of  what  f  can  recollect  to  have  been  most 
materially  offered  in ,  support  of  them .  To  this 
end,  my  lords,  I  beg  leave,  in  the  first  place,  to 
observe  that  strict  union  and  connection  there 
is  between  the  crimes  of  which  this  Barl  stands 
chared.  Your  lordships  demnot  but  remark, 
that  the  Articles  mutually  support,  and  almost 
:  prove  each  other ;  so  that  if  any  one  be  ad- 
mitted to  be  proved,  it  is  difficult,  if  at  all  pos- 
sible, to  doubt  the  truth  of  the  rest. 

A  wicked  and  corrupt  design,  and  view  to* 
raise  and  procure  to  himself  excessive  and  ex-) 
I  ori)itant  gain  and  profit,  was  the  fatal  principli^ 
from  which  all  this  mischief  sprung.  It  wal 
this  that  prompted  the.  earl  of  Macclesfield  to 
extort  those  large  sums  of  money,  which'  he 
received  from  the  several  persons  whom  he  ad* 
mitted  to  the  office  of  Masters  of  the  Court  of 
Chancery.  The  gratifying  this  avarice  en- 
gaged his  lordship  to  neglect  every  other  con- 
sideration, to  overlook  that  care  he  owed  to  the 
suitors  of  the  Court,  and  to  admit  persons  of 
small  abilities,  and  every  way  unqualifie<l  for 
the  dischargee  of  so  great  a  trust.  This  obliged 
him  to  connive  at,  and  permit  the  fraudulent 
practice  of  paying  tbe  excessive  price  of  their 
places,  out  of  the  money  belonging  to  the  suiton^ 
of  the  Couit.  That  again,  forced  him  to  suffer) 
or  rather  to  encourage  the  purchasing  Masterq 
to  traffic  and  game  with  the  estates  of  the 
suitors.'  There  was  no  other  way  by  which 
these  liberal  purchasers  could  reimburse  thetu- 
selves.  And  this  circumstance,  even  atler  it 
was  apparent  (he  suitors  were  likely  to  lose  a' 
gteat  part  of  their  effects,  reduced  him  to  the 
unhap{)y  necessity  of  refhsiog  to  take  those 
mieasures  that  were  necessary  to  prevent  thai 
practice  for  the  future.  And  when  the  fatal 
effects  of  this  unbounded  liberty,  which  he  per- 
mitted the  Makters  to  enjoy,  began  to  appear, 
then  was  hc^compblMto  become  a  confederate 
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with  the  deficient  Masters,  to  prevent  its  being 
known  to  the  world.  Piom  hence  sprung  the 
unequal  composition  with  Wilson  :  the  partial 
orders  for  the  payment  of  money:  the  private 
contribution  to  anstver  the  most  pressing  de- 
mands: and  from  henee  his  own  liberality  to 
Locknian.  But  when  all  these  methods  proved 
inefTectual,  and  he  found  the  cries  of  the  widows 
and  orphans  had  reached  his  majesty,  then, 
my  lords,  did  the  Lord  High  Chancellor  of 
Great  Britain  combine  with  these  Masters,  ad- 
vise and  persuade  them  to  make  false  repre- 
sentations of  their  circumstances  and  accompts, 
in  order  to  deceive  his  majesty,  to  frustrate  his 
most  gracious  intentions  for  the  good  of  his 
subjects,  and  to  prevent  (what  he  most  feared) 
a  parliamentary  enquiry. 

These,  my  lords,  are-  the  malignant  conse- 
quence^  of  that  corruption  of  which  the  earl  of 
Macclesfield  is  accused ;  and  which  the  Com- 
mons apprehend  to  be  perfectly  consistent  with 
the  whole  tenor  of  his  actions,  during  the  time 
of  his  being  Chancellor. 

The  Commons  began  their  evidence  with 
that  oath,  which  it  was  proved  the  Earl  had 
taken,  in  consequence  of  the  statute  of  the 
12  Ric.  !3t  and  wnich  was  administered  in  the 
usual  and  accustomed  nuuiner.  1  should  not 
have  reminded  your  lordships  of  this  drcum- 
stance,  if  it  was  not  for  that  unacconutable  at- 
tempt, to  quibble  away  the  sanctity  of  an  oath, 
and  to  represent  it  as  a  mere  ceremony  and 
form,  for  no  other  reason,  but  because  it  was 
read  to  him  in  French,  and  when  he  kissed  the 
Bible,  his  lordship  and  the  clerk  said  nothing 
to  each  other.  They  afterwards  gave  other 
evidence,  relating  to  such  profits  as  he  had 
made  of  the  office  of  Chancellor,  which  he  did 
not  admit  in  his  Answer.  But  I  do  not  appre- 
hend it  necessary  to  mention  them  particularly 
io  your  lordships. 

The  first  general  head  of  accusation  against 
the  Earl  is,  that  he  corruptly,  ille^llv,  and 
extorsively  insisted  upon,  and  receivefl  great 
sums  of  money,  for  the  admission  of  several 
j^ersons  into  offices  relating  to  the  administra- 
tion and  execution  of  justice. 

To  lead  the  way  to  this  Charge,  the  Com- 
mons began  their  evidence  with  the  Ninth  Ar- 
ticle, which  relates  to  his  taking  100  guineas 
from  T.  Bennet  for  permitting  him  to  resign 
his  office  of  Clerk  of  the  Custodies,  and  for  pro- 
ruring  a  new  grant  of  that  office  to  Hugh 
Bamersley. 

The  Commons  chose  to  begin  with  this  Ar- 
ticle, not  because  they  thought  the  sum  taken 
so  considerable,  as  to  have  any  great  influence 
upou  the  judgment  your  lordships  may  give 
upon  this  occasion  ;  but  because  ^he  fact  dis- 
covers the  man,  and  fully  explains  what  man- 
ner of  mind  he  must  l>e  endued  with,  who 
could  stoop  to  an  action  so  low  and  sordid. 
This  Article  does  of  itself  la^  a  foundation  of 
probability  for  the  others^  in  which  he  is 
charged  with  the  extorting  of  mueh  larger 
sums.  It  is  true,  his  lordship  in  his  Answer 
gives  himself  a  verydifiereot  character,  and 


ofiers  to  produce  a  catalogue  of  his  own  (cse- 
rosiiies.  What  argument  there  wonld  be  is 
this,  when  produced,  1  cannot  oompcebeod  I 
will  therefore  endeavour  to  save  your  lordships 
that  trouble.  I  can  admit  even  more  tliso  n  de- 
sired :  insteiad  of  being  generous,  I  will  soppoae 
his  lordship  (far  from  She  truth)  to  bare  beca 
profuse:  yet  still  would  it  prove  notbioji;:  for 
surely,  it  is  not  a  new  character  in  history,. that 
even  squanderers  should  be  rapacious. 

To  prove  the  |>articulars  of  this  Article,  ths 
resignation  of  Bennet  and  the  new  gmot  to 
Hamersley  were  both  proved.  Aud  as  to  the 
payment  of  the  money,  Mr.  Cottiogbam,  who 
was  secretary  to  my  lord  Macclesfield,  ud 
who,  through  the  whole  course  of  the  evideooe, 
appears  to  have  been  his  great  agent  aod  cm- 
fidant :  He  owns  the  receipt  of  the  100  gtuoeu, 
and  swears  he  paid  them  lo  the  Earl,  withist 
day  or  two  after  he  received  them.  He  ib 
owns  tlie  consideration,  for  which  this  moocj 
was  paid,  that  it  was  for  permitting  BeBDett» 
surrender  his  place.  Were  there  no  evidesoe 
but  Cottingham  alone,  the  Commons  think  they 
have  sufficiently  proved  this  fiict:  Bat  the 
evidence  of  T.  Bennet  puts  it  beyond  ooatn* 
diction,  aod  makes  it  manitest,  that  the  100 
guineas  were  in  a  manner  extorted.  Hesneii^ 
soon  after  he  was  admitted  a  Master,  he  mi 
desirous  to  part  with  his  place  of  Clerk  of  thi 
Custodies ;  and  to  that  end  applied  to  Cotliog- 
bam  for  my  lord  Macclesfield's  favour,  an 
acquaints  him  with  the  person,  to  wbooi  Is 
desired  the  new  grant  should  be  made :  Get- 
tingham  upon  this  sneaks  to  my  lord,  and  some 
short  time  a^ler  tells  M  r.  Bennet,  that  neithernY 
lord  nor  himself  knew  Hamersley.  Yourler^ 
shifis  may  remember  that  the  Earl,  by  hit 
cross-examination,  seemed  to  endesYOor  tf 
some  small  triumph  upon  this  circumstasoe. 
My  lords  it  is  not  so  wonderful  that  ColtiDf* 
ham  should  not  speak  truth,  there  is  no  pnaf 
evidence  to  the  tone  of  the  voice,  nortbeiir 
and  manner  in  which  a  conversation  is  caniad 
on  ;  more  especially,  if  it  be  considered,  that 
Cottingham  was  a  man  who  doubtless  afMi 
these  occasions  would  A>t  bare  known  bia  hr 
ther  without  the  mediation  of  goM.  BeatA 
was  surprised  at  this  speech^  as  well  be  might, 
when  Hamersley  lived  next  door  to  Cottiof* 
ham.  However,  Cottingham  at  last  explaiDed 
the  mystery,  by  letting  hini-know  apreaeit 
was  expected  by  the  Earl,  and  Cottinghais 
himself  owned«  he  did  say  the  Carl  iitfiaiw 
upon  a  present. 

[Mr.  West  was  here  interrupted  by  the  Earl 
of  Macclesfield,  who  said,  that  CottiDgfaain'k 
words  were  not.  That  he  insisted  upon,  bet  that 
he  exjpected  a  present.  Upon  which  occsaa 
Mr.  Unslow  represented  warinly  to  the  I^nb, 
that  the  behaviour  of  the  Earl  was  irreg^nlVi 
and  that  the  Managers  ought  not  to  be  brokes 
in  upon  while  they  were  speaking.  And  theo 
Mr.  i¥est  went  on.] 

My  lords,  it  is  n:^  duty  to  represent  tbe  ac- 
tions of  this  Earl  in  the  8trM«[est  figbti  «w 
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tlie  ttroogcst  light  is  the  jostest  light.  Upon 
recoHectkm  I  do  not  think  the  word  I  used  to 
be  of  force  equal  to  the  fact.  My  lords,  the 
expectation  of  a  Chancellor,  communicated  hy 
a  eecretary,  to  «  new  made  Master,  is  more 
than  to  insist.  But  be  that  as  it  wilt ;  fiennet, 
in  answer  to  these  expectations,  represented 
the  hardship  of  being  obliged  to  pay  money 
upon  this  occasion,  when  he  had  so  lately  paid 
a  very  large  sum  to  tbe  Chancellor ;  ana  by 
way  of  arffument  told  him,  that  when  he  came 
.into  the  place  himself,  he  paid  nothing;  and 
bifl  brother  told  him,  that  lord  Cowper  upon 
the  like  occasion  had  taken  nothing,  because  as 
that  noble  Earl  said,  nothing  was  due.  At  last, 
nay  lord  Macclesfield  and  his  secretary  beins* 
both  inexorable,  Bennet  agreed  to  pay  the  105/. 
After  this  a^^reement  was  made,  Uottingham 
sieqoainted  his  lord  with  the  bargain,  and  theA 
told  Bennet,  that  the  Earl  agr^  to  it :  But 
irlthal,  that  it  was  a  great  fiiTourhe  would  take 
•o  small  a  sum ;  and  Cottingham  at  the  same 
time  made  this  very  remarkable  declaration, 
That  if  Mr.  Bennet  would  bring  tbe  100  gui- 
BeaSy  he  need  take  no  further  trouble,  for  the 
Chancellor  would  apply  to  the  king  for  leaYC 
for  him  to  resign,  and  would  take  care  of  the 
other  necessary  steps.  And  acconlingly  the 
'  bargain  was  executed  in  that  manner.  For 
Mr.  Bennet  knew  so  little  of  the  intermediate 
nroceedings,  that  he  has  told  your  lordships  he 
knows  not  how,  or  by  whom  the  warrant 
came  into  the  bands  of  the  clerk  of  the  pa- 
tents. 

It  is  difficult  not  to  feel  some  indignation  rise 
atthe  bare  relating  this  meanness !  Mean  it  would 
bate  been  in  any  man :  But  for  a  peer  of  Great 
Britain,  an  earl,  lord  chancellor  of  the  kingdom, 
and  a  chancellor  so  obliged  and  so  dearly  bought, 
ta  prostitute  so  many  illustrious  characters,  in 
•o  low  a  manner  as  to  become  a  broker  for 
the  hire  of  100  guineas,  is  astonishing !  But, 
my  lords,  when  I  consider  that  this  earl  was 
atthe  same  time  one  of  the  lords  justices  of 
the  kingdom,  in  a  commission  to  execute  some 
of  the  functions  of  majesty  itself,  1  want  words 
to  express  such  a  transaction  in  its  proper  co- 
lours. 

My  tords,  I  haVe  mentioned  the  evidence 
relating  lo  this  point  something  tbe  more  par- 
ticttlarly,  because  the  proof  comes  up  to  tbe 
express  words  of  the  statute  of  tbe  19th  of  Rich. 
9,  and  proves,  as  I  apprehend,  beyond  contra- 
dictieB,  tb^  the  earl  of  Maedesneld  disposed 
of  this  place  for  gift  and  brokage. 

Before  I  quit  this  Article,  I  beg  leave  toob- 
■erve  to  your  lordships,  that  my  lord  Mac- 
desfteld  in  his  Answer  insists  upon  it  to  be  the 
right  of  the  chancellors  to  accept  presents ; 
ami  therefore  owns  he  did  in  this  case  accept  a 
present.  But  then  be  avoids,  as  he  every  where 
else  does,  the  naming  any  particular  sum  that  he 
accepted.  I  would  willingly  ask,  why  this  pre- 
eautioo,  if  what  be  did  was  lawful  and  right  f 
1  would  also  observe,  that  there  is  something 
■traogely  equivocal  in  that  part  of  bis  Answer, 
where  he  denies  he  insisted  on  100  goioeas,  or 


any  other  sum.  This  answer  both  explains  his 
extorsive  method  ofproceediDg*,  and  almost  de- 
monstrates the  practice  of  it.  For  it  is  very 
remarkable  his  lordship  does  not  deny  he  in- 
sisted npon  a  present  in  general,  hut  only 
that  he  did  not  insist  upon  any  particular  sum. 

My  lords,  your  lordships  will  find  by  the 
course  of  the  evidence,  that  this  artifice  of  not 
naming  a  particular  sum  was  not  peculiar  to 
this  instance ;  but  my  lord  Macclesfield,  when- 
ever a  Master's  place  or  any  other  place  was  to 
be  (lold,  carefully  avoided  fixing  tbe  price  by 
demanding  a  certain  sum.  No, — It  was  mora 
gainful  to  set  every  thing  up  to  the  best  bidder, 
and  resolve  never  to  dispose  of  any  office,  till 
the  sanguine  purchasers,  by  bidding  on  each 
other,  were  artfully  screwed  up  voluntarily  to 
offer  a  present,  as  his  lordship  gently  phrases* 
it;  but  as  thef  Commons  think,  tbey  have 
proved  the  fact  to  be,  a  corrupt  and  exorbitant 
price,  equal  to  the  avaricious  wishes  of  tbe 
seller. 

The  next  instance  to  which  the  Commontf 
called  evidence,  was  the  illegal  sale  of  several 
of  the  offices  of  Masters  in  Chancery.  Now, 
my  lonis,  (not  to  be  too  minute  in  mentioning 
tbe  evidence)  it  is  manifest  from  tbe  oath  of 
oflice,  which  they  take,  from  the  coromissioQ 
granted  to  the  Masters  in  conjunction  with  the 
judges,  and  from  the  evidence  given  by  Mr. 
Meller  relating  to  that  subordinate  jurisdiction 
which  tbey  exercise,  that  these  offices  do  re- 
late to  the  administration  and  execution  of 
justice. 

My  lord  Macclesfield,  in  his  Answer  ia  tbi« 
part  of  tbe  Charge,  industriously  is  silent  as  to 
the  particular  sums  which  he  received,  although 
your  lordships  will  observe,  that  payment  of 
the  individual  sums  charged  in  the  Articles,  has 
been  proved  by  tbe  persons  themselves  who 
paid  the  money.  Kynaston  and  Bennet  ara 
express  as  to  the  payment  of  1,500  guinea* 
each  ;  Mr.  Elde  is  positive  as  to  his  carrying 
to  the  Eari  5,000  guineas  in  a  Duteh  basket ; 
and  Mr.  Thurston  swears,  he  left  5,000  guineas 
with  lady  Macclesfield.  Now,  my  lords,  as 
tbe  Earl  insists  that  it  was  a  known  perquisite 
of  tbe  great  seal  to  accept  of  presents  upon  the 
admittmg  new  Masters ;  why  does  he  not  owb 
the  receipt  of  the  several  sums  with  which  he 
is  charged  ?  If  it  was  a  knowti  and  established 
perquisite,  doubtlesa  the  sum  payable  would 
nave  been  as  known  and  established.  And  this 
consideration  I  apprehend  to  be  the  reason  of 
his  lordship's  caution.  He  could  not  but  feel 
the  absurdity  of  his  own  argfuroent,  and  yet  I 
win  admit  as  much  as  bis  lordiihip  or  his  coun- 
sel can  desire  upon  this  occasion.  His  prede- 
cessors possibly  may  have  accepted  smaN  ^• 
tnitiesfrom  new  Masters,  after  tneir  admission. 
Therefore  he  may  publicly,  and  without  any 
other  consideration,  sell  them  to  the  best  bidder 
for  the  most  he  could  get.  My  lords,  the  argu- 
ment would  have  been  just  a*«  good,  during  tbe 
time  that  it  was  usual  for  tbe  gentlemen  at  the 
bar  to  give  new  years  gifts  to  the  Chancellor, 
to  prove  he  might  have  sold  his  favours,  aatf 
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Mdly  safTered  no  one  to  plead  before  bim,  who 
would  not  farm  his  practice^',  and  pay  the  full 
price  of  what  it  might  be  worth. 

To  support  this  imac^ination  of  its  being  a 
common  perquisite  of  the  great  seal,  my  lord 
Macclesfield  does  in  his  Answer  aver,  that  every 
one  of  the  Masters  I  have  named,  did  volun- 
tarily, and  of  their  own  accord,  send  a  present 
^  his  lordship  on  occasion  of  their  respective 
admittances.  How  far  it  was  a  present  the 
evidence  I  shall  mention  to  your  lordships  will 
fully  explain.  At  present,  I  beg  leave  to  ob- 
serve the  eooivocalness  of  these  last  words,  On 
occasion  or  their  several  admittances.  This 
was  not  accidental,  but  calculated  on  purpose 
to  make  tlie  whole  appear  like  a  common  and 
^sual  perquisite.  As  the  words  stand  in  the 
Answer,  the  natural  construction  is,  that  these 
Masters  voluntarily  made  the  usual  present  to 
bis  lordship  after  they  were  admitted  to  their 
offices :  and  yet  the  critical  sense  of  the  ejrpres- 
aion  does  not  exclude  the  payment  of  the 
money,  even  by  way  of  bargain,  before  their 
admission.  For  even  In  that  case,  the  money 
may  as  truly  be  said  to  have  been  paid  on  occa- 
sion of  their  admittance.  1  should  not  have 
mentioned  this  part  of  the  Answer,  if  it  was  the 
pnly  instance  of  his  lordship's  deviating  from 
truth.  I  should  have  imas^ined  it  to  be  an 
oversight,  of  either  his  lordship  or  his  counsel. 
But  by  the  observations  that  have  been  made 
by  the  gentlemen  who  opened  the  several  Arti- 
cles ;  contradiction,  equivocation,  and  (Iwish  I 
could  not  say)  untruth  shine  in  every  part,  and 
appear  to  be  the  predominant  qualities  of  the 
whole.  My  lords,  I  mention  this,  not  only  as 
an  aggravation,  but  even  as  a  proof.  For  what 
cause  must  it  be  that  reduces  a  man  of  the  abi- 
lities this  Earl  is  known  to  possess,  and  of  the 
character  he  did  once  enjoy,  to  make  use  of 
such  means,  such  contemptible  arts?  Arts! 
unpractised  by  an  innocent  man,  and,  1  doubt 
not,  will  prove  useless  to  tb% guilty. 

The  fact  upon  the  evidence  appears  to  be 
thus,  Kynaston,  Bennet,  Elde  and  Thurston, 
all  concur  in  this  circumstance.  That  they  paid 
tjieir  money  before  they  were  admitted  into 
their  offices.  Mr.Cottingnam  also  owns  that  he 
received  the  money  of  Mr.  Kvnaston  and  Mr. 
Qennet,  and  carried  up  the  basket  of  Mr.  Elde, 
before  any  of  them  were  sworn.  All  these  per- 
sons likewise  agree,  and  Cottingham  confirms 
their  testimony,  that  they  applied  to  him  as 
the  proper  person  to  recommend  them  to  my 
lord  Macclesfield,  and  to  be  infortned  of  what 
sum  they  must  offer,  in  order  to  render  them- 
selves acceptable  to  his  lordship.  The  evidence 
of  Kynaston  proves  it  to  be  a  direct  bargain,  for 
be  swears,  when  he  acquainted  Cottingham  of 
bis  having  agreed  with  Bogers  for  the  purchase 
of  his  place,  tbat  he  offered  but  1,000/.  as  a 
present  to  the  Chancellor :  upon  which  Cot- 
tingham said.  He  would  not  mention  to  iny 
Iprd  any  sum  under  1,500/.  and  when  Kynas- 
ton agreed  to  give  that  sum,  Cottingham  again 
represented  that  it  must  be  guineas,  upon 
wbich  the  1,500  guineas  vrere  paid* 


Mr.  Bennet,  be  says,  that  whea  be  bad 
agreed  with  Mr.  Hiococks,  he  also  applied  lo 
Cottingham  to  know  what  sum  was  neoeiwy 
to  be  paid  the  Earl.  Cottingham  agreed  tb4 
a  present  was  necessary,  but  be  wooU  not 
name  the  sum.  Upon  this,  after  Bennet  had 
consulted  with  his  brother  and  Mr.  Godfiey,lie 
again  went  to  Cottingham,  and  offered  1,000 
guineas ;  but  Cottingham ,  dissatisfied  with  tbii, 
shook  his  head,  and  said,  He  would  not  go  ti 
the  Chancellor  with  that  sum ;  a  great  deil 
more  had  been  given,  and  be  hoped  ne  wooid 
not  lower  the  price.  Bennet,  however,  still 
pressed  Cottingham  to  offer  the  1,000  goiaeai; 
to  which  Cottingham  replied,  There  was  oa 
haggling  with  the  Chancellor;  and  that  if  in 
would  not  give  more,  he  might  be  absalutelT 
refused,  and  lose  the  place.  Bennet,  strod 
with  this  reply,  a^eed  to  give  the  1,500  gop 
neas,  though  Cottmgbam  graciously  told  bin, 
he  need  not  bring  it  in  money,  for  Bank  hilli 
would  do  as  welL  I  cannot  help  obserriag, 
that  there  ^as  a  strange  caution  used  as  to  tw 
payment  of  this  money,  altogether  inoonsisleBl 
with  the  nature  of  an  estabUsbed  fee,  or  rfga- 
lar  perquisite.  Mr.  Bennet  sent  bis  derk  Ia 
take  out  the  bills  in  a  feigned  name,  and  for 
this  reason,  because  otherwise  they  could  oA 
so  easily  be  parted  with.  Cottingham,  itaeeaSy 
was  sometbuig  jealous  of  a  man,  who  had  tha 
confidence  to  persist  so  long  in  offering  but  1,000 
guineas,  and  therefore  the  first  word  he  aaidto 
bim,  when  he  repaired  to  the  Chancellor  to  is 
sworn  in,  Have  you  brought  the  money  f  Bei* 
net  answered  like  a  man,  who  perfeetly  veD 
knew  the  family.  He  should  not  have  veotuitd 
to  have  come  without  it.  Upon  this  the  inoo^ 
was  paid,  the  Master  was  sworn,  and  the  wboit 
baivain  fully  executed. 

These  kind  of  bargains  were  now  become  m 
much  the  subject  of  commoa  discoorse,  tbil 
the  Earl  thought  it  necessary  to  be  somethiaf 
more  cautious,  and  even  Cottingham  was  art 
now  to  be  so  much  in  the  secret  as  fometly* 
Mr.  Elde  applied  to  the  Chancellor  himself,  and 
without  any  ceremony  offers  his  lordship  5,000 
guineas  for  this  judicial  offioe.  The  BaH»  ^ 
seems,  was  not  at  all  offended  with  this  libef(y» 
hut  answered  with  the  engaging  fiimiliaritvaf 
a  great  man  ;  Thee  and  I'must  not  make  w- 
gains.  I  will  treat  thee  in  a  difovnt  smb- 
ner  from  others.  My  lord  Macdesfidd  waitl 
good  as  his  word,  mr  upon  this  fildewflstte 
the  secretary,  and  offered  bim  5,000  gaiBtMi 
and  he  reported  tojbia  lord  what  pyacdiw 
that  Cottingham  was  not  dismissed  this  smie* 
at  once ;  and  the  matter  was  so  fbr  agreed,  tfeii 
Mr.  Elde  went  in  a  chair  to  the  BarFs  hooiBi 
with  his  basket,  in  which  he  sweara  he  pal 
5,000  guineas,  and  delivered  it  to  CoUifigbaim 
who  carried  it  up  to  bis  lord :  but  at  the  laot 
time  be  swears,  he  did  not  know  what  waaia 
it.  Upon  this  Elde  was  iutrodooed,  and  swais 
iqto  his  office.  Your  lordships  will  <>^"^ 
that  the  basket  was  no  part  of  the  baigaio,  taA 
therefore  the  scrupoiutts  earl  retnraed  it  bt» 
to  him  empty. 
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The  last  perium  cq^aqoiDed  af  tQ  this-  poinit 
vas  Mr.  TbarstoD,  aod  he  alao  waa  treated  io  a 
manner  different  froni  all  otbera.  He  waa certain- 
ly better  recommended  than  any  of  tbem»  and 
Inthestrenfftb  of  that  waa  very  well  received. 
Vpon  whicn  be  waa  sanguine  enough  to  ezped 
he  ahould  have  the  place.  But,  my  lorda,  her 
foe  be  was  recommended,  Mr.  Thurston  like- 
wise applied  to  Cottingbam,  and  offered  6,000 
guineas.  Cottingbam  said  he  would  report; 
at  he  was  not  trusted  to  return  an  answer. — In 
the  mean  time  care  waa  taken  by'  the  artful 
spreading  af  rumours,  that  Mr.ThuratoB  sbauld 
bear  the  Chancellor  intended  to  give  the  plaoe 
away  to  another  person.  Alarmed  at  this,  and 
a^ing  all  other  methods  of  recommendation 
availed  nothioff,  he  applied  to  my  lady  Mac- 
clesfield ;  and  after  uaio^  several  arguments 
to  no  purpose,  as  thai  his  name  had  been 
printed  in  the  public  news  to  be  the  sue*- 
€)eeding  Master ;  that  |)ersoB8  applied  to 
him  for  the  business  of  the  office ;  and  that 
I|i8  reputation  and  character  depended  on  hia 
success:  he  at  last  told  her  be  did  not  ex- 
pect to  have  the  place  for  nothing,  and  tbere^ 
fore  be  left  bills  for  5,000  guineas  upon  the 
table,  and  so  retired.  These  be  found  were 
t^e  best  arguments,  and  the  best  recommenda- 
tion ;  for  within  two  or  three  days  after  be  was 
sworn  into  the  office.  This  new  way  of  pro- 
ceeding deceived  even  Cottingham  himself  so 
much,  that  he  even  scruplni  to  take  his  own 
fees.  I  know  not  whether  I  ought  to  mention 
any  other  particulara;  but  by  the  questions  put 
to  the  witnesses,  when  they  were  cross-exa- 
mined, it  seems  as  if  his  lordship  would  per- 
suade you,  that  this  was  entirely  a  transaction 
between  Mr.  Thurston  and  my  lady  Maccles- 
field, and  in  which  he  was  in  do  wise  concerned. 
If  your  lordships  can  believe  that  the  Earl  in- 
t^ded  really  to  give  away  this  place  for  no- 
thing, the  £arl  will  be  fortunate :  for  Mr. 
Thurston  himself  owned,  he  did  not  think  he 
should  have  had  the  place,  if  he  had  not  left  the 
money. 

I  bavo  repeated  this  part  of  the  evidence 
more  fully  to  your  lordships,  because,  as  I  ap- 
prehend, it  clearly  explains  the  Earl's  artiul 
methods. of  extortion,  and. also  proves  that  in 
thw  whole  proceeding,  the  money,  instead  of 
being  voluntarily  given,  was  nojusUy  extorted, 
and  that  instead  of  being  a  present  or  usual 
perquisite,  it  was  an  ille^l  and  corrupt  bargain 
and  sale  of  offices,  relating  to  the  adnoinistra- 
tiott  and  executioa  of  jus^ce. 

The  last  thing  I  shall  mention  to  prove  this 
point  is  an  evidence,  to  his  lordship,  most  un- 
etsoeptionable,  I  mean  the  earl  of  Macclesfield 
Inaiself ;  for,  my  lords,  consider  once  more  his 
Answer  in  relauou  to  this  very  point  What 
caotion!  what  equivocation !  what  confusion  of 
laind !  that  could  make  him  even  forget  the 
time  of  his  own  Impeachment  What  other 
csrcomstances  of  guild  that  during  the  course 
of  this  trial  base  Soen  visible  to  your  lordships. 
Bank  bills  taken  out  in  feigned  names,  the  se- 
acw^  with  which  tha  money  was  paid,  the  dead 


ailenca  ^  to  the  price  agreed :  1,900  guineas 
in  a  basket ;  another  5,000  guineas  left  on  a 
toilette ;  and  lastly,  his  own  declaration  to  tha 
Masters  almost  in  a  body  ;  bow  much  they, 
how  much  himself  might  be  affected  :  I  sub- 
mit to  your  lordships  what  inference  is  to  bt 
drawn  from  all  these  particulara.  The  Com- 
mons are  persuaded  all  flowed  from  this  prin- 
ciple, that  his  lordship,  the  Masters,  the  seller, 
and  the  buyer,  were  all  conscious  that  the  whole 
transaction  was  illegal  and  corrupt. 

Before  1  quit  this  head  of  the  Charge,  I 
must  take  notice  of  that  part  of  his  lordship's 
Answer,  wherein  he  hopes  that  tbe  receiving 
presents  on  auch  occa^ons  is  not  criminal  in 
itself,  or  by  the  conunon  law  of  this  realm  ; 
and  that  there  is  not  any  act  of  parliament 
whatsoever,  by  which  the  saoie  is  made  crimi- 
nal. 1  hope  hia  lordship  intends  that  the  words. 
Or  by  tbe  common  law  of  this  realm,  should  ba 
understood  aa  explanatory  of  the  expression, 
criminal  in  itself;  otherwise  it  supposes  a  very 
strange  distinction^  For  surely  an  action  can- 
not be  conceived  to  be  criminal  in  itself,  and  at 
tha  same  time  not  contrary  to  the  common  law 
of  this  kingdom.  Is  it  possible  for  any  one  to 
ioMigine,  that  oonruption  in  the  officer  is  not  the 
neceasary  consequence  of  being  obliged  to  pur- 
chase his  place  P  This  is  tn  temunu  the  reason 
of  tb^  statute  of  Edward  6.  Is  it  possible  for 
any  one  to  imagine,  that  oppression  of  the  sub- 
ject must  not  he  added  to  this  corruption  P  Or, 
can  the  man,  who  sells  these  places,  with  no 
other  view  than  to  satisfy  bis  own  avarice,  re- 
tain his  integrity,  and  be  a  severe  or  compe- 
tent check  upon  the  actions  of  those  officers,  to 
whom  he  has  sold  ?  And  that  is  tbe  reason  of 
the  judgment  reported]  by  Moor  [Moor,  781 
Stod£with  and  North,]  viz.  That  the  sala 
of  offices  is  malum  in  se,  and  therefore  fineable. 
But  when,  to  what  I  have  now  said,  I  add  the 
consideration  of  the  oath  enacted  by  the  statute 
12  Richard  3,  (his  lordabip  will  be  pleased  to 
add  his  own  opinion  and  apprebensieDs,)  I  do 
not  conceive  it  possible  to  doubt,  but  that  the 
sale  of  offices  relating  to  the  administration  of 
justice,  is*  criminal  in  itself,  criminal  by  tha 
common  law,  and  criminal  by  act  of  parlia- 
ment 

The  next  point  to  which  tbe  Commons  gave 
evidence,  is  tbe  necessary  consequence  of  what 
I  last  mentioned :  I  mean  the  admittin|f  per- 
sons to  the  office  of  Masters,  wlio  were  ot  mean 
substance,  and  «very  way  unqualified  for  that 
trust.  The  evidence  given  oif  tbe  deficiency, 
now  in  several  of  those  offices,  is  so  full  and  nn» 
contestable,  that  I  shall  avoid  tbe  repetition  oC 
it,  and  only  just  nasae  Mr.  Thompson,  and  re- 
fer your  loidsbips  to  the  report  made  to  tha 
council,  the  orders  of  the  Court  of  Chancery, 
and  the  other  papers  now*upon  tbe  tabkk' 
Their  being  deficient  at  this  time,  is  a  violeoS 
.preaumptimi,  and  thait  in  point  of  law  is  som* 
degree  of  proof,  that  they  were  of  small  8uh« 
stance  at  the  time  of  their  admission.  How> 
else  is  it  to  be  conceived  that  Masters,  who^bava 
been  so  short  a  time  in  their  offices,  should,  ba 
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M  much  in  arrear  F    KTttatton  vu  admitted  I  that  even  the  1,500  )f  aioeai,  tb^  paid  tlie  Evl 
-    .  .     .         .  .-^-    __j  _  -,.«.  *L I  himaelf,  was  out  of  the  suitors' money.    Aid 


hut  in  August  1731,  and  m  1794  there  ap|)ears 
a  deficiency  of  26,908/.  T.  Bennet  is  admitted 
but  in  June  1793,  and  in  little  mora  than  a 
year  there  is  a  deficiency  of  16,075/.  And  It  is 
remarkable,  that  both  these  Masters  bare  sworn 
all  they  were  owners  of  in  the  world,  was  not 
autticient  to  ba^e  paid  the  Taat  prices  they 
gave  for  their  offices.  Yet  these  men  were 
chosen  out  to  be  trusted,  one  with  near  50,000/. 
and  the  other  with  tiear  100,000/.  of  the  money 
belonging  to  the  helpless  and  the  miserable. 

a  the  skill  my  lord  Macclesfield  shewed  the 
er  day,  in  endeavouring  to  prof e  a  man  il* 
legally  worth  1,000/.  or  1,500/.  who  bad  owned 
himself  to  be  worth  nothing ;  your  lordships 
may  see  it  was  not  want  of  knnwledffe  how  to 
make  an  enquiry,  that  made  bis  lordship  neg- 
lect it.  It  was  because  he  never  once  con- 
cerned himself,  whether  they  bad  substance  or 
not.  The  sum  be  himself  was  to  receive,  was 
bis  only  consideration,  and  therefore  his  only 
care;  for  as  Mr.  Bennet  has  expressly  de- 
clared, be  never  once  asked  him,  either  before  or 
afler  his  admission,  any  one  question  in  order 
to  be  informed  of  his  private  circumstances. 

And  vet,  my  lords,  these  are  the  men  whom 
bis  lordship,  as  Mr.  Waller  has  particularly 
aworn,  thought  fit  in  open  Court,  and  while  he 
was  sitting  in  the  sacred  seat  of  truth  and  jus- 
tice, to  declare  men  of  as  great  fortune,  anili- 
ties and  skill,  as  bad  ever  sat  in  that  Court.  I 
much  more  readily  concur  in  the  truth  >af  the 
other  part  of  his  lordship's  declaration,  and 
proved  by  the  same  witness,  that  be  bad  great 
satisfaction  in  the  having  admitted  most  of  the 
Masters  himself.  The  reason  Mr.  Waller  gave, 
in  answer  to  some  quibbling  question^  of  bis 
lordship's,  for  his  particularly  remembering 
this  remarkable  speech,  is  clear  and  convincing 
to  every  man ;  that  the  aatonisbment  he  was 
•truck  with  at  the  bearing  made  him  to  ra* 
member  it.  And  happy  would  it  be  for  his 
lordship,  was  it  possible  ever  to  be  forgotten ! 

But  what  could  make  the  earl  of  Macclea- 
field  break  out  into  this  panegyric  ?  A  reason 
so  mean,  and  at  the  same  time  so  gross,  that  I 
almost  wonder  even  his  lordship  would  venture 
to  act  upon  it  in  public.  A  day  or  two  before 
this  happened,  a  Master  died,  and  a  new  pur- 
chaser was  to  be  invited. 

I  have  just  now  mentioned  the  satisfaction 
bis  k>rdship  had  in  the  sale  of  these  offices. 
The  efiect  of  which  was,  that  the  £arl  con- 
nived at  and  permitted  the  unjust  method  that 
was  practised,  for  the  purchasing  Masters  to 
pay  the  price  of  their  offices  out  of  the  money 
belonging  to  the  suitors  of  the  Court.  This 
practice  the  Commons  charge  to  have  been  no- 
torious,  and  the  evidence  produced  to  your 
lordships  proves  that  it  was  so.  Godfrey,  Con- 
way, Kynaston,  and  Bennet  swore,  that  this 
Mreumstance  induced  them  to  become  pur- 
chasers ;  and  indeed  as  to  them,  the  fact  proves 
itaelf,  even  though  they  had  not  sworn  it  to  be 
80.  For  they  have  both  owned,  they  were  not 
#ble  to  buy  without  it  s  nay,  they  were  so  low 


thus  far  the  earl  of  Macclesfield  bimself  lias 
owned  in  bis  Answer.  But  alas !  that  would 
prove  nothing,  if  it  was  not  accompanied  witli 
a  fact,  that  cannot  be  disbelieved ;  my  lords, 
he  has  repaid  the  money  ? 

Afler  this,  I  tbink,  I  ^eed  not  repeat  the  efi- 
dence  so  minutely  as  to  explain  the  paiticaltr 
method  in  which  this  fraud  was  transacted: 
the  whole  seems  obviously  calculated  for  oo 
other  end  or  purpose,  than  to  induce  pcnoBS  of 
small  abilities  to  become  pw^aaers,  by  fsdii- 
tating  and  making  easy  the  method  ef  pay^ 
ment.  And  indeed  it  was  so  easy,  that  I  woa- 
der  bis  lordship  did  not  meet  with  persoiis, 
who  would  agree  to  give  one  half  of  the  mooey 
for  an  opportunity  of  running  away  with  tlit 
other;  and  if  they  had,  1  do, not  see  bot  hii 
lordship's  defence  would  have  been  jast  is 
good  as  it  is  now.  Such  a  price  might  with  a 
much  reason  be  called  a  perquisite,  as  his  con- 
descending to  take  but  5  or  6,000  guiacsa, 
when  uo  one  would  give  more.  It  is  true  ray 
lord  Macclesfield  does  in  bis  Answer  say,  thit 
be  was  ignoraut  of  this  practice.  But  I  ap- 
prehend bis  lordship  to  be  as  much  miitikca 
m  this,  as  be  has  heea  in  other  particulars :  for, 
my  lords,  it  appears  by  Mr.  Bonnet's  evideooei 
that  he  ndt  only  knew  of  this  practice,  but  en- 
deavoured to  conceal  it. 

It  happened,  that  when  this  Mr.  Beooet  de> 
livered  his  accounts  to  the  privy  council,  he 
concluded  with  a  very  remarkable  artide; 
**  Item,  in  the  hands  of  persons  of  abilitv  wl 
honour,  9,075/."     My  lord  Macclesfield,  at 
sight  of  this  particular,  asks  him  the  reaaoo  of 
it ;  Mr.  Bennet  explains  it.  That  as  to  l,575Uit 
meant  his  lordship,  and  as  to  the  residue,  Mr* 
Hiccocks,  of  whom  he  bought,  bad  detained  at 
much  of  the  suitors'  money  in  bis  hands,  by 
way  of  payment  for  his  place,  and  at  the  ssme 
time  be  complained  to  bis  lordship  of  the  bard- 
ship  with  which  he  had  been  used.    The  coo- 
sideration  that  induced  him  to  ffive  so  laijgfea 
price,  was  his  being  immediatdy  to  recei^^^ 
very  large  cash ;  and  yet  the  first  time  be 
waited  on  Mr.  Hiccocks  for  that  porpoae;  ht 
could  get  but  1,500/.  and  that  upon  the  bare 
terms  of  givipg  a  receipt  for  9,000/.    Dor«^ 
this  conversation,  Bennet  swears  the  £arl  laM'f 
with  some  concern,  «*  That  bis  acooonts  w«r» 
made  up  the  worst  way  in  the  world,  for  er^ 
body  would  now  judge,  that  what  h«  P^^  ^ 
his  office  came  out  of  the  suitors'  money,  aoa 
that  what  bad  been  so  much  ><>^P^*^^^J!^ 
be  now  discovered,  and  what  be  bimseli  wj 
tkken  so  much  pains  to  deny,  whenever  be  'WJ 
asked  the  question."  After  this  his  lordship  «» 
Bennet  enter  into  a  serious  consolution,  do 
to  make  up  this  afiair.    The  Chancellor  b«w 
him  go  to  Mr.  Hiccocks,  to  try  what  b« '[T" 
do.    But  it  seems  he  could  not  bebrootfbtw 
do  more,  than  to  lend  S,000/.  which  H^ 
absolutely  refused,  and  insisted  upon  its  beuv 
given  him,  or  not  at  all.    He  reported  toil » 
the  Earl,  who  displeased  at  il,  said>  Biti^'^' 
i 
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should  pay  9,000/.  and  that  be  himself  would 
repay  the  1,575/.  but  it  ahoald  be  id  such  a 
manner,  as  that  Bennet  should  not  know  in 
what  manner  it  was  done.    Most  profound  po- 
litics this !    Bennet  afterwards  told  your  lord- 
ships, that  he  found  the  Earl  intended  to  trick 
him  out  of  this  money  ;  for  several  times  and 
places  were  appointed,  for  payment,  without 
any  effect.    And  therefore  the  accounts  were 
delif  ered  in,  and  the  story  comes  out.    Your 
lordships  certainly  obserred,   that    my    lord 
Macclesfield  was  very  much  offended   with 
Mr.  Bennet's  evidence,  and  therefore  took  care 
to  cross-examine  him  most  accurately.    But 
that  fatality  which  constantly  attends  ?uilt, 
was  so  strong*  upon   him,  that  the  answers 
given  by  this  and  almost  every  other  witness, 
to  the  questions  proposed  by  the  Earl,  and  his 
conosel,  evidently,  as  I  apprehend,  destroy  his 
own  Answer,  and  confirm  our  accusation,  *But, 
my  lords,  it  is  not  only  the  answers  of  the  wit- 
nesses, but  even  his  lordship's  own  questions 
that'affonl  evidence  against  him.     For  to  what 
part  of  the  Charge  am  I  now  speaking?  Why 
to  that,  wherein  he  is  accused  of  knowing  and 
endeavouring  to  conceal  the  practice  of  paying 
the  purchase  out  of  the  suitors'  money.    And 
what  does  his  lordship  ask !  Did  not  you  at 
this  meeting  tell  me,  that  if  Hiccocks  would 
pay  8,000/.  you  then  would  make  up  the  rest 
yourself?  By  his  lordship's  own  confession, 
therefore,  Bennet  was  with  the  Earl  upon  this 
Occasion  ;  they  did  talk  upon  the  subject,  Ben- 
net has  informed  your  lordships.      Hiccocks 
retaining  the  suitors'  money  was  part  f^  the 
conversation.  Else  why  should  he  pay  3,000/.  ? 
His  lordship  did  concert  hovr  to  make  up  this 
afiair,  and  consequently  how  to  conceal  the 
whole.    To  this  question  of  the  noble  lord's, 
Bennet  answers  consistently  with  what  he  had 
said  before,  That  he  did  not  say,  if  Mr.  Hic- 
cocks would  pay  2,000/.  that  then  he  would 
stand  the  rest.     And  the  reason  he  gives  is 
good,  he  was  not  worth  the  -money.    Your 
tordships  remember  the  other  part  of  the  dia- 
logue.   I  shall  only  add,  that  the  Earl  being 
angry  at  this  evidence,  asks  Mr.  Bennet,  And 
how 'could  you  as  an  honest  man,  ofler  to  buy 
a  place,  when  you  were  not  worth  the  pur- 
chase money?    I  submit  to  your  lordships, 
whether  it  was  not  as  honest  for  him  to  buy 
without  money,  as  for  his  lordship  to  sell  with- 
out right. 

I  have  now  stated  to  your  lordships  the  fact, 
M  to  this  scandalous  practice.  And  I  think  it 
can  never  be  thought  reasonable  to  suppose  the 
carl  of  Macclesfield  only  ignorant  of  what 
every  one  else  knew :  or  that  he  did  not  know 
of  what  he  endeavoured  to  conceal.  And  if  it 
n  certainly  true,  that  the  office  of  Chancellor 
is  an  office  of  the  highest  trust,  it  is  as  true, 
that  every  wiifol  neglect  of  what  is  necessary 
to  be  done.  In  order  to  discharge  that  trust,  is 
orimioal.  It  caanot  be  doubted,  but  that  this 
practice  was  unjust  and  fraudulent  upon  the 
adkors  af  the  Court;  It  cannot  be  doubted,  but 
tbat tka 4Mtf llif  MacdciMd know  of  tbia prac- 


tice. It  cannot  be  doubted,  but  tliat  the  Chan- 
cellor  was  the  proper  person,  because,  in  fact, 
he  was  the  only  person,  who  could,  ex- officio^ 
either  remedy  or  prevent  this  abuse.  What 
ought  to  be  the  consequence  of  these  pre- 
misses, the  world  will  learn  by  your  lord/^hips' 
judgment. 

Hitherto,  my  lords,  avarice,  nnccrrnpted 
avarice !  has  been  the  only  principle  of  this 
Earl.  In  what  follows,  your  lordships  will 
perceive  apprehension  and  rear  begin  to  mingle 
in  all  his  actions ;  and  for  this  reason  the  bank- 
ruptcy of  Dormer  was  to  be  concealed^  that 
the  clamours  of  the  world  might  be  hushed,  ft 
has  appeared  in  proof  to  your  lordships,  that 
upon  Dormer's  absconding,  the  deficiency  in 
his  office  amounted  to  upwards  of  53,000/.  for 
the  account  upon  the  table,  which  reduces  the 
balance  to  49,000/.  was  made  up  long  afler  the 
Masters  bad  been  obliged  to  contribute  their 
500/.  each. — When  Dormer  run  away,  it  is  na- 
tural to  imagine,  that  even  this  Chancellor 
should  have  turned  his  thoughts  to  the  security 
of  the  suitors :  not  because  it  was  bis  duty  so 
to  do,  but  as  Mr.  Dormer  was  a  Master  whoai 
he  had  not  had  the  satisfaction  to  admit 
himself,  he  might  with  the  more  securrty  hava 
given  himself  the  show,  at  least,  of  acting  vi- 
gorously in  relation  to  his  affairs.  By  the  evi- 
dence that  has  been  given,  it  appears  his  lord- 
ship's behaviour  was  quite  the  reverse ;  my  lord 
Macclesfield,  instead  of  being  solicitous  for  the 
good  of  the  suitors,  was  apprehensive  only  of 
the  loss  that  might  happen  to  himsell',  by  sink- 
ing the  price  of  phices,  and  thereby  defeating 
that  gainful  trade  he  carried  on  in  the  sale  of 
them.  But  this  thought  was  attended  with 
another  consideration,  that  this  open  acknow- 
ledgment of  the  bankruptcy  of  one  Master 
mi(;ht  induce  the  world  to  suspect  the  abilities 
of  the  rest,  and  as  he  best  knew  what  care,  what 
circumspection  he  had  used  upon  their  admis- 
sion, so  he  was  determined  to  prevent  an  in- 
cident of  that  kind.  With  these  views,  there- 
fore, every  step  that  was  taken  was  mysterious^ 
and  the  deficiency  itself'with  the  utmost  caution 
kept  secret ;  so  secret,  that  at  last  some  of  the 
Masters  themselves,  his  own  Masters,  for  that 
very  reason,  refused  to  contribute  any  farther  to- 
wards it.  It  is  a  bottomless  pit,  says  one ;  We 
know  not  what  it  is,  says  another. 

The  first  step  the  Earl  took  was  to  direct 
Mr.  Rogers  and  Mr.  Hiccocks  to  carry  on  a 
private  negociation  with  Dormer  for  his  return 
into  England,  assuring  him,  in  his  lordship's 
name,  that  his  person  should  not  be  confined, 
provided  he  made  an  assignment  and  discovery 
of  his  estate  and  effects.  Upon  this  Dormer  re- 
turns, and  executes  an  assignment ;  but  I  do  not 
find  he  was  ever  examined  upon  interrogatories, 
or  that  any  of  his  creditors  attended,  m  order 
to  enquire  into  the  truth  of  his  discovery. 
Your  lordships  observe,  that  the  promise  of 
liberty  was  conditional ;  but  Dormer,  and  the 
Earl,  though  for  very  different  reasons,  were 
equally  afraid  of  this  commitment;  and  there- 
fore his  lonbbip  took  care  not  to  diieot  any 
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proceediDgf,  that  might  lay  him  under  a  ne- 
oessity  of  doing  it.  If  there  was  Dothing  else 
in  the  case,  this  behaviour  was  safBcieotly 
gross.  Botf  my  lords,  it  was  still  worse ;  for 
Mr.  Lightt)ouo  has  acquainted  your  lordships, 
that  soon  after  Dormer's  failure,  hr  waited  on 
my  loni  Macclesfield,  and  told  him,  that' he  sus- 
pected the  account  given  in  by  Dormer  was  not 
fair  and  just ;  and  that  therefore  he  ought  to 
be  committed  for  example's  sake.  This  wit- 
ness added  another  circumstance,  that  justifies 
what  I  have  before  suggested  to  your  lord- 
ahips,  as  the  reason  of  the  Earl's  conduct.  He 
says,  that  in  this  conversation  with  bis  lordship, 
he  intimated  and  gave  broad  hints  of  his  sus- 
pecting the  abilities  of  some  of  the  other  Mas- 
ters ;  he  represented  that  the  yesj  1720  had 
been  a  very  fatal  year,  and  might  affect  the 
Masters  as  well  as  other  people;  that  what 
had  been  might  be,  and  several  other  matters 
of  this  nature.  Your  lordships  remember  the 
manner  in  which  this  evidence  was  given,  there 
was  an  air  of  probability  and  truth  that  ap- 
peared in  it ;  he  owned  indeed,  when  the  noble 
£arl  asked  the  question,  for  fear,  I  suppose, 
lest  your  lordships  should  want  proof  of  there 
having  been  such  a  discourse^  that  he  did  not 
name  any  Master  in  particular  whom  he  sus- 
pected. He  did  not  know  how  far  an  action 
might  lie,  and  if  known,  it  would  make  him 
unacceptable  to  bis  brethren,  and  himself  might 
be  made  uneasy  in  his  office,  and  several  other 
reasons  of  that  kind ;  and  therefi^re  he  chose  to 
express,  himself  in  general  terms.  Your  lord- 
ships will  observe  that  the  Earl  was  very  early 
in  this  resolution,  some  way  or  other  to  patch 
up  this  affair  of  Dormer's,  so  far  at  least,  as  to 
make  it  last  his  time :  for  Mr.  Kynaston  has 
informed  your  lordships,  that  when  he  was  in 
treaty  with  Mr.  Cottmgham  to  be  admitted 
fluccessor  to  Mr.  Borret,  he  objected  this  very 
deficiency  of  Dormer's  as  a  reason  why  the 
Chancellor  should  not  insist  upon  so  Urge  a 
sam,  since  the  consequence  of  it  must  naturally 
lessen  the  value  of  the  office.  But  he  made 
light  of  it,  and  said,  It  would  soon  be  made  up. 
Mr.  Edwards  also,  who  succeeded  Dormer, 
■aid  be  would  never  have  bought  the  office, 
if  be  had  not  been  assured  the  deficiency 
would  have  been  made  good.  Here  your  lord- 
ships may  also  reroemlrar,  that  my  lord  Mac- 
clesfield, by  cross-examining  this  gentleman, 
laboured  to  preve,  that  the  Masters  had  ao- 
tnally  a^reeu,  in  all  events,  to  make  good  Dor- 
mer's effects.  Mr.  Edwards  said,  he  could  not 
say  it  was  actually  agreed,  he  hoped  they^ 
Would,  and    by    conversation    he    bad  ima« 

S'ued  they  were  inclined  so  to  do,  &c.  Upon 
is  the  Karl  asked.  From  whom  then  had  you 
those  assurances  that  it  would  be  done?  His 
lordship  (ever  fortunate  in  his  questions !),  I 
believe,  was  not  well  satisfied  with  the  answer ; 
for  says  Ell  wards,  1  had  them  from  Cottingham 
and  Godfrey.  Their  names  and  qualifications- 
are  well  known  to  your  lordships. 

The  next  step  that  was  taken,  relates  to  the 
composition  of  a>debt  of  S4y04^#  due  front  one 


Wilson  a  banker,  to  the  estate  of  Mr.  Doraier. 
This  composition  the  Commons  do  aver  the 
Earl  did  direct  and  establish,  in  an  uowamDt- 
able  and  clandestine  manner.  On  the  other 
hand,  my  lord  Macclesfield  does  in  bis  Answer 
say,  that  it  was  done  in  the  proper  and  annl 
manner :  your  lordships  will  judge  of  the  tnub 
between  us.  The  Commons^  to  prove  thdr 
averment,  have  produced. the  original iastra- 
meot  of  composition,  by  which  it  appean  thit 
this  debt  of  24,000/.  was  to  be  dischsrged  ftr 
the  sum  of  1,463/.  in  money,  and  an  assigomot 
of  10,000/.  or  a  proportionable  part  of  wlirt 
should  be  recovered  of  a  desperate  debt  of 
22,600/.  due  from  one  Poulter  (who  also  ii  t 
bankrupt)  to  Wilson. 

The  introduction  to  this  affair  was  fiins; 
Mr.  Edwards,  to  whom  Dormer  assigned  hii 
effects,  acquainted  the  Chancellor  that  WDaos 
proposed  a  composition,  but  apprehended  he 
bad  no  power  to  conclude  any  such  agreemeal 
To  this  the  Chancellor  aoprees,  and  tberefore 
advised  him  to  apply  to  the  Court  by  way  of 
petition  for  that  purpose.  Edwards  followai 
this  advice,  and  petitioned.  Upon  which  iht 
Earl  referred  the  matter  to  Mr.  Hiccocks,  vIm 
made  his  report,  which  being  annexed  to  as- 
other  petition,  the  composition  wasoonfirmd. 
In  the  Answer  which  the  Earl  gave  to  the  k- 
cond  petition  these  words  are  inserted,  "Of 
which  give  notice  forthwith ;"  To  what  pw^ 
pose  these  words  were  inserted,  I  cannot  an- 

Rrehend,  unless  it  was  to  deceive  the  pw 
[aster,  who  trusted  him,  into  ruin,  by  crsraly 
laying  a  ground- work  for  throwing  the  UaiM 
or  the  whole  upon  him,  unless  be  could  dirisi 
to  whom  this  notice  was  to  be  given.  F<^  Im 
lordship  took  care  not  to  give  any  direc4sai» 
as  to  what  persons,  or  in  what  manner  it  sbooU 
be  done.— During  this  whole  trsosseliM 
Wilson  was  never  examined  upon  interrogilA- 
ries;  no  one  creditor  ever  summoned  to  «t- 
tend ;  the  character  of  Poulter  perfectly  ai- 
known,  or  by  what  they  did  know,  they  mighl 
have  reasonably  suspected  what  afterwwdi 
happened  $  no  Knowledge  of  Wilson's  sflaitii 
but  what  he  communicated  himself ;  the  fin^ 
proposal  he  made  vras  accepted ;  no  cooMlti' 
tion  with  any  other  of  Wilson's  creditors ;  ta^ 
to  shew  how  useful  that  might  have  beeo,  ^ 
has  been  proved  to  your  lordships,  that  Wlb* 
haspaid  several  of  Ins  creditors  their  whole  dcU. 
This  was  the  care  the  Earl  thought  fitl» 
take  of  the  suitors  of  the  Court:  Doobtletfhc 
imagined,. that  though  more  vigorous  meaioitf 
might  secure  more  money,  yet  they  might  i| 
the  same  time  make  the  drcumstanoes  w  ua 
Court  too  public ;  for,  at  the  same  time,  w 
lordship  took  abundant  caution  to  prevent  any 
of  theae  particulars  coming  to  the  kno^Wy 
of  the  suitors,  or  of  the  world.  For,  mylw 
not  one  of  these  facts  appears  upon  say  r^^ 
or  register  whatsoever ;  the  whole  was  a  pn^ 
vate  and  ^andestiiie  transaction  ^^^^^J^T 
lordship,  two  or  three  Masters,  and  lbs  tesiK 
rupt  himself,  Y<»ur  lordships  have  a  eertiiaii* 
from  the  ppK»per  ottc«li  for  Wtel  li^^h 
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**  That  none  of  these  petitioas,  reportsi,  or 
orders,  were  ever  reg^ularly  drawn  op,  or  filed." 

Bij  lords,  this  caation,  this  secrecy,  this 
tnystery,  is  a  straof^e  way  of  proceeding  for 
justice  and  equity  ;  but  if  the  contrary  be  sop- 
posed  to  have  been  his  intentions,  the  whole  is 
of  a  piece,  natural  and  consistent. 

Permit  me,  my  lords,  once  more  to  obserre 
upon  bts  lordship's  cross-examinations.  And, 
first,  he  very  nicely  examined  Edwards,  fts  to 
what  he  had  recei?ed  by  virtue  of  this  compo-. 
sition ;   and  certainly  it  receives  a  wonderful 

trustification  from  Mr.  Edwards's  owning  that 
le  received  in  October  last  1,000/.  The  next 
point  he  examined  to,  was  his  lordship's  dili- 
gence in  securing  Dormer's  eflects.  The  Com- 
mons brought  evidence  to  shew,  that  some  of 
Dormer's  estate  had  been  concealed,  and,  for 
«ught  1  know,  it  may  be  true,  that  one  Good- 
fiellow,  by  his  lordship's  means,  did  give  the 
mdmimstrator  (appointed  since  his  lordship's 
dismission)  the  first  notice  of  it.  The  fact  is, 
that  a  parcel  of  old  hops*  600L  the  worse  for 
keeping,  were  not  long  since  sold  for  the  pre- 
cise sum  of  100  guineas.  To  which  I  snail 
only  say,  that  I  wonder  his  lordship  chosa  to 
recaH  that  sum  into  your  lordships'  memory. 

My  lord  Macclesfield  hitherto  might  |iossibly 
meet  with  the  approbation  of  those  Masters,  on 
whom  he  vouchsafed  to  smile :  Both  he  and 
thej  seem  to  have  considered  themselves  as  in 
an  ioterest  separate,  and  quite  opposite  to  that 
of  the  suitors.  His  view  was  to  keep  tlie  cir- 
cumstances of  the  Court  secret,  and  to  prevent 
any  thing  that  might  happen  to  lessen  bis 
profits  in  the  sale  of  places  .*  Theirs  was  to 
iietain  the  money  of  the  Court  in  their  hands, 
and  for  that  reason  to  hush  any  public  clamour 
that  might  occasion  the  taking  it  away.  I 
think  I  am  not  mistaken  in  this  conjecture,  be- 
cause I  find  his  lordship  himself  was  of  the 
same  opinion :  For  this  was  the  great  artifice 
and  machine,  which  his  lordship  employed,  to 
tehrify  them  into  a  contribution  of  5001,  each, 
towards  supplying  the  deficiency  of  Dormer's 
ofllce.  To  shew  how  much  this  custody  of  the 
money  was  in  the  Masters'  thoughts,  yoor  lord- 
ships will  be  pleased  to  rememMr,  that  all  the 
Masters  owned,  that  it  foade  a  very  consider- 
able article  in  what  thev  called  the  profits  of 
their  places.  Mr.  HoUord  (on  whom  the  only 
blemish  I  know,  is  the  misfortune  he  has  had  of 
being  a  Master)  acknowledged,  in  answer  to  a 
question  proposed  by  a  noble  lord,  ^*  That  he 
uodehrtood  it  so ;  for  he  never  proposed  to  lock 
Ibe  money  up,  but  to  emplov  it  ror  his  own  use." 
In  fact-,  it  was  what  the  Masters  bought,  and 
what  the  Chancellor  sold ;  or  rather,  widows, 
<irphan8,  lunatics,  the  wai'ds  and  suitors  of  the 
Court  were  the  wretched,  unhappy  merchan- 
dize, in  which  the  earl  of  Macclesfield  thought 
IBI  to  /deal.  When  Kynaston  was  to  buy,  he 
fvreBrsthat  Cottin^ham,  or  Rogers,  or  both,  re- 
eoibmended  it  to  him  as  being  the  seaior  oflice, 
and  therefore  the  best.  And  Cottingham  him- 
self owned  the  first  day  of  this  trial,  that  he 
bad  acknowledged  to  a  (eotonittetof  tba  flouso 
VOL.  XYI. 


of  Commons,  that  he  said  to  Mr.  Kynaston, 
**  You  have  purchased  a  very  good  office ;  for 
there  is  a  great  deal  of  money  in  it."  But,  my 
lords,  the  thing  proves  itself:  Consider  the 
nature  of  the  office,  the  attendance  and  labour 
that  is  required ;  deduct  the  unlawful  interest 
made  of  the  suitors'  money ;  how  can  the 
honest  fees  (even  supposing  it  lawful  to  sell) 
be  worth  6,  7,  8,  or  9,000/.  I  leave  this  for 
my  Ion!  Macclesfield  to  explain,  and  shall  at 
present  take  it  for  granted,  that  the  Masters 
esteemed  the  custody  of  the  money  to  be  part 
of  their  bargain. 

That  there  was,  in  fact,  a  contribution  by  the 
Masters  of  500/.  each,  is  evident  from  the  re- 
ceipts now  upon  your  lordships'  table ;  and  Mr. 
Holford  fully  explains  the  method  that  was 
taken  to  draw  them  into  it.  He  received,  soon 
after  the  report  of  Dormer's  bankruptcy,  an 
order  from  Mr.  Cottingham  to  prepare  and 
bring  in  his  accompts  to  the  Chancellor ;  lioou 
after  that,  it  was  intimated  to  him,  that  a  con- 
tribution of  500/.  was  necessary  towards  sop- 
plying  the  deficiency  of  Dormer:  Upon  which 
he  paid  his  money,  and  his  accompts  (though 
ready,  as  he  swears  expressly)  were  never  ^- 
terwards  called  for. 

Lightboun  was  another  Master,  who  received 
orders  to  prepare  his  accompts  ;  but  not  paying 
his  monev,  Cottingham,  some  short  time  after 
Dormer  broke,  asked  him  if  he  had  not  heard 
of  the  proposal  to  contribute  500/.  Lightboun 
owned  he  had :  Cotttingham  then  said,  it  wa^ 
necessary  to  raise  some  money  to  go  on,  and 
that,  if  be  contributed,  possibly  the  money 
might  be  repaid .  Still  Ligntboun  was  inflexible, 
and  said  it  was  a  dangerous  step,  and  he  would 
not  pay  the  money.  Upon  this  refusal,  he  in- 
formed your  lordships,  that  he  was  looked  upon 
as  a  very  troublesome fellovv  among  the  Masters, 
and  little  arts  were  used. to  make  him  uneasy  in 
his  office :  But  when  tliis  likewise  proved  in- 
efiTectual,  the  Earl  himself  at  last  condescended 
to  talk  with  him,  and,  in  the  beginning  of  the 
year  172S,  he  was  taken  into  his  lordship'tf^ 
study ;  and  the  Earl  told  him,  he  was  sorry  to 
hear  he  did  not  pay ;  desired  him  to  consider 
the  consequences,  and  bow  dangerous  it  was^ 
not  to  take  care  of  Dormer's  affau*.  Upon  this, 
Lightboun  still  refused  to  pay,  saying,  he  did 
not  know'  how  far  a  contribution  of  this  kind 
might  be  construed  to  be  an  undertaking  of  the 
Masters  to  answer  one  for  the  other  i  At  the  samo 
time  he  boldly  and  honestly  represented  to  the 
Chancellor,  how' cautious  bis  lordship  ought  to 
be :  that  this  method  was  no  cure  for  the  mis* 
chief ;  and  that  as  to  its  being  proposed  by  the 
senior  Masters,  it  was  no  argument  to  him,  and 
ought  to  raise  some  jealousy  in  his  lordship^ 
since  they  were  visibly  endeavouring  to  with* 
draw  from  the  Court,  and  came  into  a  project 
of  this  kind,  only  to  keep  up  the  credit  of  tbo 
Court,  till  they  found  an  opportunity  of  selling 
their  places  at  great  rates ;  and  a  great  deal 
more  to  this  purpose ;  and  concluded  with  a 
peremptory  refusal  to  contribute. 

However,  at  the  other  Masters  paid  their 
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cnooey,  the  Earl  was  not  discouraged,  but  de- 
pended upon  it  that  some  time  or  other  (as  he 
told  Mr.  Edwards)  he  should  be  able  to  force 
Mr.  Lightbouato  comply  ;  and  therefore,  as  he 
thought,  they  had^by  this  means  contrived  a 
fund  to  answer  any  demands  upon  Mr.  Dor- 
mer's office,  he  went  on,  just  as'  if  there  had 
been  no  deficiency  at  all.  By  the  orders  that 
have  been  read  to  your  lordships,  and  by  the 
evidence  of  Mr.  Edwards,  who  paid  the  money, 
it  appears  that  he  made  several  ordei*s  for  the 
payment  of  money,  without  any  regard  to  that 
due  proportion  all  the  suitorsof  the  Court  were 
entitled  unto.  H  is  lordship  in  his  Answer  says, 
it  was  not  incumbent  upon  him,  ex  o/^io,  to  de- 
clare an  average.  If  it  was  not  his  duty,  my 
lords,  for  God*8  sake,  whose  duty  was  it? 
This  is  too  gross  to  be  a  sin  of  ignorance.  A 
barrister  of  but  a  term's  standing  knows,  nay, 
it  is  obvious  to  the  lowest  capacity,  that  where 
several  persons  have  demands  out  of  on6  com- 
mon fuud,  and  that  fund  proves  to  be  defective, 
all  ought  to  be  upon  the  same  foot,  and  be  paid 
in  an  equal  proportion.  Mr.  Lif^htboun,  Mr. 
Edwards,  both  represented  to  him  the  hard- 
ship of  one  creditor's  receiving  his  whole  de- 
/nand,  and  another  creditor,  who  bad  equal 
right,  losing  his  whole  debt.  The  reason, 
therefore,  of  this  otherwise  absurd  proceeding 
could  only  be,  that  the  declaration  of  an  average 
would  publish  that  deficiency  to  the  world, 
which  he  had  used  so  many  stratagems  to 
eonceal. 

I  cannot  conclude  this  part  of  the  evidence, 
which  relates  to  that  criminal  design  the  Earl 
carried  on  of  concealing  this  deficiency,  and  of 
deceiving  the  suitors  of  the  Court,  without  re- 
minding your  lordships  of  one  other  instance 
of  this  noble  Earl's  great  regard  for  truth  and 
veracity.  Mr.  Atwood,  who  was  the  solicitor 
in  the  cause  of  Harper  and  Case,  in  which  the 
deficiency  of  Dormer  being  mentioned,  the 
Earl  took  occasion  to  declare,  That  indeed  he 
had  heard  of  the  deficiency,  but  nothing  of  it 
bad  ever  come  judicially  before  him ;  and  that 
he  knew  nothing  of  it  but  as  public  news. 
This,  my  lords,  was  after  he  had  paid  1,000/. 
towards  it  himself.  After  what  f  have  said,  1 
shall  not  attempt  to  aggravate  this  prostitution 
of  the  seat  of  justice.  But  this  did  not  satisfy 
his  lordship  :  That  his  dissimulation  might  for 
ever  remain  upon  record,  he  thought  fit  to  pro- 
nounce an  order,  that  is  now  upon  your  lord- 
ships' table,  and  dated  no  longer  ago  than  in 
December  last;  in  which  he  directs  the 
Masters  to  enquire,  whether  there  was  any  de- 
ficiency in  Dormer's  office ;  and  whether  the 
suitors  were  likely  to  lose  any  part  of  their 
money,  or  not. 

Your  lordships  know  the  contract  that  was 
made  between  the  Chanceliur  and  the  Masters : 
I  therefore  shall  not  waste  your  time  in  men- 
tioning evidence  to  prove,  that  they,  who  gave 
such  vast  prices  for  the  custody  of  the  money, 
did  not  neglect  the  opportunity  of  employing 
it  for  their  own  use.  The  proof  is  but  too 
visible:   They  who«rencb»  oootoi  it;  and 


they  who  are  poor,  dare  not  denjrit:  It  wu 
the  necessary  consequence  of  bis  lonbbip^ 
extortion ;  and  that  put  it  out  of  his  power  Is 
take  those  measures  that  were  necenanr  to 

Srevent  that  practice.  The  misfortunes  of  Ihe 
outh  Sea  year  were  so  universal,  that  surdj 
any  man  of  even  common  sense  would  ban 
been  upon  his  guard :  My  lord  MacdesfipU 
knew,  that  these  Mastersgamed  with  the  suiton 
money  themselves,  or  for  an  eztravagaat  in- 
terest lent  it  to  those  who  did :  He  knew  tint 
this  was  the  occasion  of  Dotmer's  defideoci: 
He  knew  that  the  other  Masters  had  it  still  u 
their  power  to  do  the  same ;  therefore  he  per- 
mitted it :  He  took  no  measures  to  preveot  it: 
therefore  he  encouraged  it. 

But  what  could  engage  this  Earl  (whose  os- 
derstanding  is  no  wise  questioned),  afier  so  ft- 
tal  a  year,  thus  to  risk  his  own  character ;  ssd 
what  perhaps  he  values  more,  his  owo  for- 
tunes not  only  upon  the  understanding,  the  in* 
tegrity,  but  even  the  good  fortune  of  a  parcel 
of  men,  whom  he  ha^  thus  picked  up,  witboot 
either  enquiry  or  care  ?  My  lords,  as  tbe  bor- 
rower is  to  the  lender,  so  a  corrupt  Cbanodkr 
is  the  sertant  of  his  confederate  officers.  Hi 
durst  not  put  a  stop  to  their  practices  (thoogk 
his  own  estate  was  embarked  with  theus),  kst 
resentment  and  revenge  should  make  them  di^* 
cover  the  infamous  secrets,  with  which  they 
were  entrusted.  How  durst  he  demand  secs- 
rity  from  those  whom  be  admitted,  knowiif 
they  were  able  to  give  none  f  Surely,  my  loriit 
no  reason  but  such  as  I  ha^e  now  mentioBcd, 
could  induce  his  lordship  to  neglect  ^and  aloog 
neglect  amounts  to  a  refusal)  the  obligionf  tben 
Masters  to  give  security,  or  ebe  to  call  tbem  to 
a  strict  account,  as  to  their  cash  and  secoritiei, 
after  he  had  been  informed  by  Mr.  Ligbtboos, 
that  some  even  of  the  Masters  were  to  be  s»* 
pected.  But  Mr.  Lightboun  this  day  weot  fU' 
ther;  he  represented  the  danger  of  tro^ 
men  with  such  vast  sums :  That  this  credit  1m 
been  the  occasion  of  all  the  losses  in  tbe  CwOi, 
and  therefore  proposed  a  scheme  of  lecontyi 
to  prevent  any  losses  for  tbe  future.  Tm 
Chancellor  did  not  absolutely  r^ect  ^bifFT 
posal ;  that  was  too  gross  even  for  bifflw  ■ 
He  therefore  desires  Mr.  Lightboun  to  pot  it 
in  writing  :^  It  is  done ;  and  bis  kirdship  ib^ 
carefully  kept  it  by  him  for  two  years,  witbont 
taking  any  notice  of  it.  But,  my  lords,  thcK 
is  one  circumstance  in  this  neglecti  tbit  ■ 
equity  (and  surely  a  Chancellor  will  ^^ 
cline  to  be  tried  by  that  rule)  makes  bis  Ion- 
ship  answerable  for  a  very  large  sum  in  J" 
case  only,  without  entering  into  any  the  otbei 
consequences  of  his  crime.  Mr.  KyoasMr 
your  lordships  remember,  was  proved  to  be  *j 
ficient  in  tbe  sum  of  36,000  odd  hufOm 
pounds ;  and  yet,  my  lords,  this  very  Ky<jj^ 
did,  in  the  year  17««,  propose  to  his  'o^^P? 
give  land,  or  other  security,  for  tbe  eWj 
with  whi^h  he  was  entrusted.  1  know  hii  loj* 
ship  will  object  what  this  gentlemtfn  bss  ^ 
foresworn,  in  relation  to  his  own  drcumstaiicA 
But  what  ia  it  to  the  suitors,  whose  laod  it  Hi 
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provided  it  be  pledgred  for  their  safety?  What 
ajiswer,  my  lords,  must  we  gi?e  to  our  fel- 
low subjects,  those  unhappy  people,  who  are 
undope,  1  will  not  say  by  ^ynaston's  and  the 
other  Masters'  deficiency,  but  bis  lordship's 
own  wilful  neglect  f  1  will  not  take  uu  any 
more  of  vour  lordships'  time  upon  this  bead. 
In  what  I  ha?e  already  mentioned,  it  is  proved, 
notwithstanding  %«hat  the  Earl  in  his  Answer 
Mysto  the  contrary,  that  he  knew  the  Bfasters 
converted  the  money  of  the  suitors  to  their 
own  Use.  And  he  himself  owns,  that  he  did 
not  insist  upon  any  security  from  them.  In  a 
late  order  of  his  own  making,  he  has  recited  it 
not  to  be  usual  in  the  Court  of  Chancery  for 
the  Masters  to  give  security  ;  and  therefore  in 
bis  Answer  covers  himsdr  under  the  practice 
ef  his  predecessors.  My  lords,  the  reasonable- 
sess  and  necessity  of  security  depends  upon 
the  greatness  of  the  trust  comipitted,  and  the 

3lialities  of  the  persons  lentrusted.  In  Dr.  £d- 
isbury's  case,  though  there  was  a  stop,  yet 
there  was  no  loss,  for  his  estate  proved  suffi- 
cient to  answer  all  demands.  And  therefore 
his  lordship's  argument,  in  my  apprehension, 
amounts  to  this,  That  because  his  predecessors 
did  not  insist  upon  security  from  persons  who 
waoted  none,  therefore  he  might  justly  entrust 
those  who  were  able  to  give  none. 

My  lord,  I  am  come  to  the  last  bead  of  our 
Charge,  and  your  lordships  will  now  see  the 
carl  of  MacclMiield  abandoned  to  all  his  fears ! 
Sven  avarice  forsakes  him !  The  dread  of  a 
l^iamentary  enquiry  sits  heavy  on  bis  mind ; 
and  I  firmly  believe,  he  now  repents  bis  havlpg 
illegally  taken  this  money,  because  he  parts 
with  it  to  prevent,  if  possible,  that  punishment 
lie  most  justly  deserves  for  having  received  it. 
He  fiuds  all  his  arts  in  vain  to  hinder  his  prac- 
tices being  known  to  the  world  ;  and  therefore 
his  whole  study  is  now  bent  bow  to  ward  off 
their  coming  into  parliament. 

The  first  mstance  of  this  appears  in  the  case 
ef  Mrs.  Cbitty.    The  fact  is  thus :   an  order 
'Was  made  tor  the  payment  of  1,000/.  to  her, 
nartof  a  sum  upwards  of  11,000/.  belonging  to 
ber,  and  which  had  been  paid  into  the  han£  of 
Mr.  Dormer.    She,  it  seems,  assigns  this  order 
to  a  very  importunate  solicitor,  one  Mr.  Lock- 
man,  who,  as  be  has  told  vour  lordships,  dili- 
gently pursued  the  Chancellor  from  London  to 
SLeosington,  from  Kensington  to  Westminster- 
hall,  and  $be  Court  of  Chancery  itself.    He  re- 
presented to  his  lordship  the  circurtistances  he 
was  in ;  thai  he  had  compounded  some  South- 
Sea  contracts,  and  absolutely  wanted,  and  in- 
sisted upon  his  money  to  complete  his  agree- 
ment, and  set  himself  at  liberty.    The  Chan- 
cellor,  finding  himself   so    pressed,  was  at 
last  fbrcerJ  to  promise  him,  that  he  would  take 
care  to  get  the  money  paid.    Upon  this  he 
aummoos  a  meeting  of  the  Masters,  in  order  to 
persuade  them  to  pay  the  money  by  a  contri- 
DutioD  of  50/.  eacn ;  and  in  the  mea£i  while  it 
liad  been  givtn  out  among  them,  that  such  a 
coDtrtbution  was  expected.    Cottingham  hiqn- 
jMdfy  as  Mr.  Ligfatboua  says,  told  it  to  him,  and 


at  the  same  time  made  a  fresh  demand  of  the. 
old  sum  of  500/.  and  asked  him  what  answer 
he  would  send  to  the  Chancellor?  Li^btlraun 
prudently  replies,  he  would  deliver  Uis  answer 
himself;  and  in  the  mean  while  he  applies  to 
the  other  Masters,  tells  ihem  the  ill  conse- 
quences of  what  they  had  done,  and  works 
them  all  up  to  a  resolution  not  to  comply  with 
this  fresh  demand.  He  desires  them  not  to  i^ive 
the  Chancellor  false  hopes,  but  to  sp^ak  their 
mind  freely.  And  thus  prepared,  the^  oil  re« 
pair  to  his  lordship's  houiie.  1  need  not  upon 
this  occasion  repeat  the  names  of  the  witnesses, 
for  all  the  Masters  present  concur  in  giving  the 
same  testimony.  His  lordship  began  the  con- 
ference with  asking  Mr.  Li2;htboun,  in  a  very 
angry  tone  and  manner,  why  he  did  not  pay  bis 
500/.  ?  Who  replietl,  be  had  often  told  his  lord- 
ship the  reason,  and  that  he  neither  could  nor 
would  pay,  and  was  confirmed  in  his  resolution, 
by  his  having  since  heard  all,  or  most  of  his 
brethren  repent  of  their  compliance.  The 
Earl,  without  regarding  Lightl>oun*s  reason, 
pro|iosed  the  necessities  of  the  Court  to  the 
other  Ma8ters,'in  relation  to  this  1,000/.  The 
Masters  not  seeming  willing  to  comply,  he  used 
many  arguments  to  persuade  them  to  it :  ha 
desires  them  to  consider  the  consequences ;  the 
occasion  presses,  and  chimours  grow  strong ; 
and  if  thisafiair  was  not  taken  care  of.  Dormer's 
deficiency  most  break  out ;  and  therefore  what 
he  proposed  was  the  only  way  to.  prevent  a  par- 
liamentary enquiry.  Upon  this  Lightboun  in* 
terposed,  and  said.  If  it  was  so,  ke  could  not  help 
it:  that  he  bad  rather  lose  the  keeping  of 
the  money  and  securities,  than  hold  it  upon 
those  terms.  The  Chancellor  replied.  But  that 
is  not  the  worst :  suppose  the  House  of  Com- 
mons should  in  a  committee  of  justice  resolve, 
that  your  offices  relate  to  the  administration  of 
justice ;  that  the  buying  them  is  contrary  to 
thestatute  of  Edward  6,  and  therefore  forfeited. 
Consider  (says  he)  though  it  may  affect  me, 
as  to  the  disposal  of  these  places  for  the  future,^ 
yet  it  will  affect  you  much  more  in  the  loss  of 
your  places;,  and  therefore,  upon  the  whole, 
desired  them  to  agree  to  the  contribution.  My 
lords,  the  Masters  were  proof  against  his  lord- 
ship's eloquence,  and  seriatim  refused  to 
comply.  IJpon  which  the  Earl  was  struck^ 
and  with  a  vast  concern  said.  Then  I  will  pay 
it  myself.  What  guilt,  what  fear  must  this 
uoble  Earl  be  sensible  of,  thus  to  part  with  that 
money  he  had  so  sacrificed  his  honour  to  get! 
In  this  manner  the  Earl  parted  with  bis'Mas* 
ters,  and  Lockman  returns  again  to  tbe^ 
charge ;  and  at  last  meeting  the  Chancellor  io 
the  room  behind  the  Chancery  Court,  he  ^ot  a 
promise  from  him,  that  Mr.  Cottingham  ahould 
pay  the  1,000/.  But  at  the  same  time  his  lord* 
ship  (I  suppose  to  get  rid  of  so  troublesome  a 
suitor)  advised  him  not  to  engage  with  the 
widow  Chitty  ;  for  if  her  money  in  the  Court 
of  Chancery  was  all  her  fortune,  that  sum  was 
all  she  was  like  to  have.  Soon  afVer  this,  Cot- 
tingham p^id  the  money.  But  it  seems  he 
forgot  to  desire  Lock  man  to  keep  the  secret^ 
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i6  be  told  it  abont  so  much,  that  Cottiog^hain 
meeting  him  rebuked  bim  for  it,  saviog,  Can't 
Tou  fare  well,  but  you  must  cry  Roast-meat? 
Your  lordships  undoubtedly  remember,  that 
the  Earl  endeaTOured  to  shew,  by  croas-exa- 
mininif,  that  he  had  geoerouvly  given  thia 
1,000/.  to  Mr.  Lockman,  out  of  mere  chanty 
and  compassion  to  his  miserable  circuihstances. 
Lockman  replied  very  reasonably,  that  bis  cir-* 
cymstances  were  not  so  low  as  to  want  bis  cha- 
rity ;  for  he  might  have  discounted  the  order; 
and  he  did  not  think  it  a  favour  that  he  was  paid 
his  own. 

The  evidence  I  have  now  last  menti<$ned  to 
your  lordshr^is,  even  without  the  assistance  of 
other  proof,  almost  maintains  the  whole  Cbarlre. 
By  the  testimony  of  a  cloud  of  witnesses  bis 
lordship  here  confesses  the  sale  of  offices,  and 
owns  that  ssle  to  be  illeflral :  he  acknowledges 
his  being  acquainted  with  Dormer's  de6ciency ; 
and  at  the  same  time  endeavours  to  conceal  it: 
He  in  a  manner  confesses  his  own  guilt,  pro- 
•liounces  sentence  upon  himself,  and  therefore 
proposes  methods  to  prevent  a  parliamentary 
enqniry. 

6ut,  my  lords,  there  is  still  more  behind  t 
there  is  not  only  a  connection  among  the  Ar- 
ticles, but  the  crimes  charged  in  them  rise 
upon  each  other.  Hitherto  his  deceit  has 
extended  only  to  the  subject,  but  now  be  at- 
tempts the  throne  itselfl  His  majesty  gra-* 
ciously  directed  an  enquiry  to  be  made  into  the 
disorders  of  the  Court  of  Chancery.  His  lord- 
ship knew  that  this  dutiful  House  of  Commons 
would  not  interpose  in  the  affair,  till  his  ma- 
jesty's commands  were  obeyed,  and  therefore 
he  now  summons  all  his  arts  and  skill  to  ward 
the  blow,  and  deceive  his  majesty  into  a  belief, 
that  the  world  had  taken  a  false  alarm ;  and 
that  the  circumstances  of  the  Masters  are  much 
better  than  they  were  represented  to  be;  that 
they  were  able  to  answer  all  demands;  and 
that  Gonsequentiv  the  suitors  of  the  Court 
were  not  in  any  danger.  His  agents  are  sent 
among  the  Masters,  to  encourage  them  to  stand 
by  each  other ;  that  they  should  make  a  bold 
stand,  and  defeat  the  designs  of  their  enemies. 
He  himself  becomes  their  counsellor,  and  ad- 
vises, and  (without  enquiry  or  regard  to  either 
truth  or  justice)  he  persuades  them  to  make 
such  a  subscription  to  their  accounts,  as  might 
mislead  the  council  in  hi^f  report  they  should 
make  to  his  majesty. 

All  his  thoughts,  counsels,  and  measnres  are 
now  swift  and  precipitate.  Your  lordships 
have  heard  evidence  of  the  several  discourses 
of  Cottingham  and  Dixon  ;  the  meeting  of  the 
Masters  at  Mr.  Edwards's,  and  the  last  con- 
ference with  the  Chancellor  himself ;  all  with- 
in two  or  three  days  of  each  other,  and  all 
tending  to  the  same  end  of  deceiving  the  king, 
and  preventing  the  parliament.  My  lords,  all 
the  Masters  concur  in  ihe  meeting  at  the  Chan- 
cellor's house:  when,  it  seems,  his  lordship, 
upon  considering  their  several  accounts,  de- 
clared his  approbafion-  of  Mr.  HoMbrd*s  sub- 
scription ;  and  without  any  the  least  enquiry 


into  their  abilities  and  cirenmslanoes,  he  ad- 
vised them  all  to  make  the  same  sttbaciiptiiDts 
Mr.  Holford  had  done. 

Your  lonlsbips  have  likewise  heard  it  pratsd, 
that  the  Masters,  in  order  tomakeatbetr,iicK 
advised  to  assist  and  stand  by  each  other.  Bea* 
net  and  Conway  are  both  instances  of  thb 
counsel's  being  put  in  prartiee ;  and— Bat  why 
should  I  abuse  your  lordships'  patience  with  pl^ 
ticalarly  recapitulating  the  evidence  that  bv 
been  this  day  given  f  1  observed  the  attentiw 
with  which  it  was  heard,  and  any  thiag  1  on 
say,  will  only  weaken  that  impressioB  it  nail 
naturally  have  left  on  yonr  lordships'  miad.  I 
shall  therefore  conclude  the  whole  with  aaob* 
servation  from  the  ]iarKament  rail  of  Heary  4. 
**  Complaints  and  subsidies  bekinpF  to  the  Gub* 
mens,  judgmentsbelongto  the  Lords,and  rdicn 
is  the  glorv  of  the  crown.'* 

My  lords,  the  Commons  have  now  disekanpod 
their  duty ;  they  have  declared  their  grievaBOd, 
explained  the  crimes,  and  produced  iheoffcader. 
Tbev  are  aasnred  the  king  will,  of  bisfatberiy 
goodness,  grant  a  inst  radress,  and  apply  t 

{>roper  remedy  ;  and  they  doubt  not  but  yosr 
ordships  will  pronounce  a  righteous  judgnnt 

Then  the  House  adjourned  to  Wedseilqr 
next,  at  ten  of  the  clock  in  the  forenoon. 


The  Fifth  DAt. 

Wednesday^  May  13. 

The  Lords  being  seated  in  their  Hoose,  Ibe 
aerjeaut  at  arms  made  proclamation  for  sileDce^ 
as  also  another  proclamation.  That  all  perMS 
concerned  were  to  take  notice,  that  Tboom 
earl  of  Macclesfield  now  stood  upon  bis  triali 
and  they  might  oome  forth,  in  order  to  nib 
good  the  Charge. 

L.  C.  J.  King.  Gentlemen,  You  that  art 
counsel  for  the  earl  of  Maoclofield,  may  sov 
proceed. 

Serj.  Probyn.  May  it  please  your  lordsbiiSi 
1  have  the  honour  to  be  counsel  for  the  wM» 
lord  vrithin  your  bar,  the  earl  of  MacderfeM, 
who  stands  impeached  for  High  Crimra  uA 
Misdemeanors  in  the  name  of  all  the  ComnMNii 
of  Great  Britain. 

My  lords,  when  I  consider  the  importance  of 
this  Chargip,  in  respect  to  the  noble  Earl  im- 
peached, the  great  experience  and  wiseooodoct 
of  the  severafgentlemen  of  the  House  of  Com- 
mons, who  are  entrusted  to  manage  the  proseca- 
tion,and  the  great  variety  of  arguments  ib^ 
have  used  to  enforce  and  aggravate  tbeir 
Charge,  it  is  with  the  atmost  concern  thtt  I 
presume  to  appear  before  yonr  lordsbipf  »■  ^ 
defence;  not  but  that  I  am  well  assured  of  the 
truth  and  justice,  the  streniftb  and  foltness  « 
the  defence  which  may  be  made  in  bis  Mm, 
but  out  of  real  consciousness  of  my  own  isew- 
litv  to  discharge  so  great  a  trust. 

tJnequal  to  it  I  should  have  been,  bad  tfca 
loDgeit  time  been  allowed  me  to  piepue  mp^» 
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hat  I  shall  now  appear  macb  less  capable,  baT- 
iagsovery  little,  so  few  days'  notice  of  your 
lordships'  pleasure  in  appoiating  me  for  that 
service. 

■  If  therefore  T  shall  be  so  unhappy,  as  to  offer 
any  tbinfif  in  this  case  less  pro|i€r,  or  correct, 
than  mitf  bt  otherwise  be  expected  from  roe,  1 
hope  1  sball  obtain  your  lordships'  greater  in- 
duvence. 

The  offences,  which  are  charged  to  be  com- 
mitted by  the  noUe  Earl  impeached,  are  con- 
tained in  many  Articles,  no  less  than  twenty- 
one  in  the  whole ;  but  the  gentlemen  of  the 
House  of  Commons  have  beni  pleased  to  wave 
■everal  of  them,  and,  I  hope,  when  your  lord- 
•bips  hare  heard  us,  and  our  evidence,  you 
will  be  pleased  to  acquit  him  of  all  the  rest. 

These  Articles  hare  been  conceiTed  with 
the  greatest  caution,  and  opened  with  the 
greatest  art,  heightened  with  every  circum- 
stance that  may  induce  resentment,  and  urged 
against  the  noble  Earl  impeached  with  a  parti- 
«alar  seal,  well  becoroinit  tfie  great  concern 
which  those  gentlemen  always  shew  £nr  what 
thev  spprehend  the  public  service,  and  the 
Mtttfiil,  vigorous  discharge  of  the  great  trust 
reposed  in  them  by  the  House  of  Commons. 
•  The  impeached  Earl  is  pursued  back  from 
bis  late  resignation  of  the  bici^h  office  of  Lord 
Chancellor,  through  every  stage  of  public  life; 
•od,  with  inquisitive  eyes,  they  ba^e  also  viewed 
aod  pryed  into  even  his  roost  private  transac- 
tions, so  as  not  even  the  least  indiscretion  has 
psMsed  unobserved. 

Some  actions,  which  in  themsdves  are  truly 
ianocent,  and  are  declared  to  be  so  by  the  con- 
stant, uniform  practice  of  aH  the  great  and  ho* 
Dourable  persons  that  have  gone  before  him, 
ara  here  represented  as  highly  culpable. 

Others  which,  we  humbly  anprehend,  are 
not  only  innocent,  but  commendable  and  me- 
ritorioos,  even  his  personal  acts  of  charity  are 
imputed  to  him  as  crimes. 

Bat  in  one  respect  1  must  beg  leave  to  con- 
gratulate the  impeached  Earl,  and  think  it  is  his 
l^real  felicity,  that  in  this  so  publican  examina- 
tion, so  strict  and  rigid  a  scrutiny  into  his  whole 
•onduct,  at  least  ever  since  he  was  first  ad- 
vanced to  the  great  seal,  there  is  not  one  objec- 
tion made,  one  instance  given  of  corruption, 
partiality,  or  oppression,  in  his  own  personal 
aulaiinistration  of  justice ;  and  therefore,  I  hope, 
I  may  well  conclude  (since  it  is  admitted  ny 
the  prosecutors  themselves,)  that  he  has  de- 
fied justice  to  no  man,  he  has  dehyed  justice 
to  i|o  man,  he  has  sold  justice  to  no  man. 

The  principal  olijection  that  seems  to  be  re- 
fied  on  by  the  learned  Managers,  and  the  only 
one  which,  1  humbly  apprehend,  can  any  way 
«IFect  the  impeached  Earl  in  the  present  case  is, 
that  possibly  he  may  have  been  too  easily  led 
into  a  good  opinion  of  some  persons,  who,  in 
tka  eye  of  the  world  appearra  to  be  men  of 
tfvod  substance,  and  fair  reputation,  persons 
that  were  recommended  to  liim  by  otners  of 
aaadoobteil  honour  and  credit ;  that  he  has  ad- 
these  penoBs  into  officca  of  great  trust 
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and  profit  under  him  ;  and  they  hate  atlen^ 
been  found  not  to  have  deservad,the  good  opimoa 
which  he  at  first  had  been  persuaded  to  enters 
tain  of  them. 

Some  of  these  officers  have  been  negligent, 
others  unfaithful  in  the  diacharge  of  their 
duty  ;  and  in  their  crimes  it  is  now  attempted 
ro  involve  the  impeached  Earl  as  their  principal 
and  patron. 

And,  in  regard  the  principal  complaints 
a^painst  the  noble  Earl  ans  founded  upon  the 
disposition  of  the  offices  of  Masters  in  Chan« 
eery,  therefore  it  has  been  thought  necessary 
(in  the  preamble  of  the  Articles  exiiibited)  to 
represent  the  Masters  in  Chancery  as  offices  of 
very  great  trust,  sworn  to  serve  the  king  and 
his  people,  and  associated  to  the  Lord  Cuan* 
oellor  by  particular  commissions,  for  his  as- 
sistaace  in  the  due  administration  aod  ezecn* 
tion  of  justice. 

My  lords,  what  ase  Masters  in  Chancery  \ 
might  formerly  be  of,  and  what  assistance  to 
the  Lord  Chancellor  they  might  anciently  give, 
I  know  not ;  but  at  presetft  they  aeera  to  be  of 
very  little  advantsge  to  him  in  the  determina- 
tion of  causes  in  Court. 

They  sit  indeed  in  court,  at  proper  distances, 
on  each  side  the  Chancellor,  and  sednlooaly 
attend  his  motionsy  but  never  pretend  to  advise 
or  interpose  in  judgment. 

They  have  likewise  the  honour  to  be  named 
in  commissions  of  association  to  the  Lord  Chan- 
cellor; but  the  whole  body  are  not  always 
named  in  such  commissions,  but  only  such  par- 
ticular persons  as  his  majesty  is  pleased  to 
think  fit :  and  this  appears  from  one  of  tha 
oldest  commissions  that  has  been  produced  and 
read  before  your  lordships,  1  think  it  was  tha 
comroission  granted  to  Robert  Southwell  and 
others,  the  9th  of  October,  4  Edw.  6,  wherein 
there  were  not  more  than  four  or  6fe  of  the 
Masters  named  ;  though  f  believe  in  the  latter 
comroissbns  their  names  are  usually  all  insert* 
ed.  But  what  power  or  authority  is  given  them 
by  this  commi8*«ion  ?  None  at  all,  that  they 
can  execute  of  thennselves  in  the  absence  of 
the  Master  of  the  Rolls,  or  some  of  the  learned 
Judges  named  therein  ;  for  the  Judges  and  tha 
Master  of  the  Rolls  are  only  included  in  tha 
Quorum. 

But,  my  lords,  commissions  of  this  kind  ara 
not  uncommon :  clerks  of  assize,  and  other  of- 
ficen,  are  named  in  the  comnkissions  i>f  asB0« 
ciation  to  the  judges  of  assise,  in  their  respec- 
tive circuits,  yet  act  as  ministerial  officers  only 
under  them. 

And  1  humbly  apprehend,  that  in  this  ease 
it  has  been  sufiiciently  proved  before  your 
lordshipa,  by  a  gent'eman  (that  was  once  a 
very  good  Aaster  in  Chancery)  that  they  now 
pretend  to  exercise  no  judidal  authority  what- 
soever. 

They  examine  and  state  such  particular  mat- 
ters and  facts  as  the  Court  is  pleased  to  refer  to 
them  for  its  better  information,  and  which  tha 
Court  itself  basnet  time  to  look  into;  they 
settle  accounts  depending  between  tha  suitors 
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«f  ilie  Court ;-  tbey  look  into,  and  take  coun- 
weVs  opinioDf  upon  titlea  of  estates  bought  and 
Mid  by  order  of  the  Court ;  and  tbey  tax  costs. 

This  seems  to  be  their  principal  couoern  ; 
and'  yet  in  this  tliey  are  not  absolute  judspes, 
they  determine  nothing  finally  ;  tor  when  £ey 
ha?e  made  such  enquiry  as  the  Court  directs 
them,  they  only  certify  their  ooinions  of  the 
several  matters  referred  to  tb%m  by  way  of  re- 
port, which  report  is  no!  conclusive  to  the  par- 
ties ;  for  either  of  the  parties  that  thinks  him- 
self aggrieved  by  such  report,  may  take  ex- 
ception to  it.;  and  the  Court,  on  hearing  such 
exception,  will  oontroul  the  Master's  report, 
and  determine  as  they  think  just.  And  in  case 
the  parties  themselves  do  uot  controvert  the 
matter  reported,  but  totally  aciioiesce  and  sub- 
mit to  it,  yet  ia  not  the  Amte^s  report  a  final 
judgment^  nor  will  bind  the  parties  thereto,  till 
It  be  afterwards  confirmed  by  the  order  of  the 
Court:  it  receives  its  authority  and  sanction 
from  the  order  of  the  Court,  and  has  none  with- 
out it. 

But  it  was  certainly  very  rightly  judged  by 
the  learned  Managers,  and  they  have  thought 
it  very  material  for  them,  to  advance  the  repu- 
tation of  these  offices,  in  order  to  make  it  more 
penal  to  have  any  present  or  compliment  made 
to  the  great  seal,  upon  the  admission  or  resig- 
nation of  the  Masters. 

Another  observation  was  made  by  one  of  the 
learned  gentlemen  of  the  House  of  Commons, 
in  relation  to  their  general  Charge,  which  is 
this ;  they  charge,  that  the  Earl,  in  or  about 
May,  1718,  by  the  gr«it  grace  and  favour  of 
bis  majesty,  was  constituted  Lord  Chancellor, 
and  did  thereupon  take  the  usual  oath  for  the 
due  execution  of  that  office,  and  such  other 
oaths  as  have  been  accustomed ;  in  order,  as  I 
conceive,  to  insinuate  that  he  had  acted  con- 
trary to,  or  in  violation  of,  some  particular  oath 
which  had  been  administered  to  him. 

The  Earl  in  his  Answer  admits,  That  on  the 
14th  of  May,  1718,  he  took  the  oath  of  office 
as  Chancellor,  which  is  set  forth  in  his  Answer ; 
that  at  the  same  time  be  took  the  oaths  of  su- 
premacy and  allegiance,  but  no  oath  of  office, 
except  that  above  set  forth. 

,To  this  part  of  the  said  Eari's  Answer,  the 
learned  Managers  are  pleased  to  object.  That 
tbe  oath  prescribed  by  the  statute  of  Richard 
the  3nd,  had  been  frequently  administered  to 
tbe  noble  Earl,  but  that  he  bad  for|^otten  that 
oath  in  his  Answer,  as  well  as  in  his  conduct 
and.  practice. 

And  to  prove  this  fact,  Mr.  Eyre  (one  of  the 
officers  ot  the  Exchequer)  was  produced,  on 
whose  evidence  it  did  ap|iear  fas  we  apprehend 
the  fact  truly  is)  that  when  the  honourable  privy 
council  are  annually  assembled  in  the  Court  of 
Exchequer,  to  prepare  a  list  of  names  of  pro- 
per persons  to  be  presented  to  bis  majesty,  for 
Lis  choice  of  sheriffs  for  the  year  ensuing,  and 
tlie  judges  then  also  attending,  one  of*  the  of- 
ficers of  tbe  Court  reads  over  the  ^ery:  words 
of  the  statute  of  Richard  tbe  2od  in  French, 
and  tbea  the  Bible  is  presented  to  the  noble 


lords,  and  others  of  the  privy  council,  and  ibs 
to  the  judges  present,  which  they  kiss,  and 
then  proceed  to  the  nomination  of  tbe  abertib 
for  the  several  counties  in  England. 

My  lords,  I  must  observe  that  upon  tliis  oc- 
casion no  formal  oath  is  administered  in  pena* 
ance  of  this  act  of  parliament ;  nor  any  entry 
or  record  made  of  any  oalh  taken  by  all  or  any 
of  the  persons  present. 

The  words  of  the  act  of  pariiament  are,  Thst 
the  chancellor,  treasurer,  and  other  great  of- 
ficers therein  named,  the  justices  of  tbe  one 
bench,  and  of  the  other,  the  barons  of  the  Ex- 
chequer, and  others,  who  shall  be  called  to  or- 
dain or  make  justices  of  peace,  sheriAs,  or 
other  officers  therein  named,  or  aav  other  of- 
ficers or  ministers  of  tbe  king,  shall  be  firmly 
sworn  ,that  they  shall  not  ordain,  name,  or 
make  such  officers  for  any  gift  or  brukage. 

This  act  of  parliament  doth  direct  an  oalb  Is. 
be  administered,  though  the  precise  form  of  ths 
oath  is  not  prescribed. 

But  the  act  of  pariiament  itsdf  can't  bi 
called  that  oath  which  itself  directs;  'nor  the 
reading  or  hearing  that  act  of  parliament  reid, 
be  called  the  administeriufj^  or  taking  that  oalh: 
the  oath  must  be  something  distinct  from  tbe 
act  of  parliament  which  directs  it. 

Therefore,  my  lords,  I  humbly  submit  it  to 
your  lordships,  that  the  reading  of  this  act  of 
pariiament,  upon  this  particuhir  occasion, is  n« 
ther  used  as  a  particular  exhortation  or  admo* 
nition  to  that  august  assembly,  how  they  ought 
to  demean  themselves  in  that  single  instance  of 
their  duty  (the  choice  of  sheriffs)  than  to  hare 
an  universal  obligation  in  respect  to  the  nooii- 
natbn  of  all  other  officers  in  general. 

If  this  was  intended  to  be  aid  ministered  as  an 
oath  of  office,  then  being  once  taken  by  aaj 
person  in  office,  it  need  not  be  taken  again,  dor- 
ing  the  satne  person's  continuance  in  tbe  same 
office ;  but  this  act  of  parliament  is  aDDuallj 
read  over  upon  tbe  return  of  every  electioB  of 
sheriffs,  and  seems  Id  be  particularly  applicaUe 
to  that  duty. 

Sheriffs  are  indeed  ver^  gi^eat  officers,  han 
whole  counties  under  their  influence  and  jorif- 
diction ;  and  therefore  very  singular  care  ought 
to  be  taken  in  their  nomination. 

The  chief  justices  and  judges  present  npoa 
that  occasion,  use  the  same  ceremony  of  kifl- 
ing  the  book ;  and  if  this  should  he  ioterprded 
an  oath,  it  would  be  of  great  extent,  and  tbe 
consequence  of  that  must  be,  that  the  best  of- 
fices should  have  no  candidates  for  them ;  f* 
the  latter  part  of  the  oath,  directed  by  this  act, 
is,  That  none,  who  pursueth  by  him,  or  Iff 
other,  privily  or  openly,  to  be  in  any  manner  of 
office,  shall  be  put  in  tbe  same  office,  or  asy 
other. 

So,  if  this  be  considered  as  an  oath,  every 
one  of  the  great  persons  that  have  taken  it, 
roust  be  indispensably  obliged  not  to  give  any 
office  to  any  person  that  have  even  asked,  or 
made  application  by  himself,  or  apy  one  io  bis- 
behalf,  for  that  or  any  other  office  irbatsoev tf. 

If  this  construotion^  whicji  i^  now  cootmnlMi 
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for,  were  admitted,  a  great  many  persons  might 
be  thought  guUiy  of  perjury,  who  themseWes 
pever  apprehended  it ;  and  how  far  the  guilt  of 
this  perjury  may  be  extended,  h  not  ea^y  to 
determine. 

But,  mjjf  lorda,  it  is  net  the  noble  Earl's  in- 
teotioD  to  incur  the  oensore  of  qaibblinflf  him> 
self  ont  of  the  obligation  of  an  oath,  or  the  let- 
ter of  an  act  of  parliament ;  we  beg  lea?e  to 
insist,  that  in  whatever  light  this  transactioo  is 
taken,  it  can't  be  constnwd  to  be  the  taking  an 
^oath  within  the  intention  of  the  Charge  con- 
tained in  the  present  Articles,  which  is,  that  he 
look  the  oath  of  oiBce,  and  such  other  oaths  as 
have  been  of  right  aocastomed. 

This  Charge,  ray  lords,  must  be  confined  to 
-some  reasonable  time,  wherein  these  other  oaths 
charged  must  be  supposed  to  be  taken :  1  ap- 
prehend it  can  relate  to  such  oaths  only,  as  the 
noble  Earl  took  at  the  same  time,  when  the  ge- 
*  nend  oath  of  office  was  administered  to  him. 

And  the  Earl,  by  his  Answer,  certainly  an- 
^erstood  it  in  this  sense ;  otherwise,  to  make  a 
complete  Answer  to  so  general  a  Chaige,  be 
must  have  been  under  a  necessity,  to  have  set 
•forth  all  the  oaths  which  he  hatli  taken  in  his 
whole  life- time ;  at  least,  since  his  first  oath  as 
'Chancellor. 

He  took  the  oath  of  office  as  Chancellor  the 
14th  of'Ma^,  1718;  this  proceeding  in  the 
Exchequer  is  proved  to  be  in  November  fol- 
lowing: who  would  understand  that  this 
Charge  intended  to  cOuple  two  transactions  to- 
•gether,  that  in  themselves  were  so  distinct  and 
remote? 

Haying  thus  endeavoured  to  remove  tliese 
-objections,  which  seem  to  be  no  part  of  the 
Charge,  but  only  used  as  introductory  to  it,  i 
shall  now  proceed  to  the  Charge  itself. 

The  first  and  general  Charge  is,  That  the 
said  Earl,  not  regarding  the  obligation  of  bis 
oath,  or  the  duty  of  his  office,  but,  entertaining 
wicked  and  corrupt  designs  and  views  to  pro- 
cure himself  exorbitant  profit,  bv  divers  unjust 
and  oppressive  practices,  whilst  be  continued  in 
the  office  of  Chancellor,  did  illegally,  corrupt- 
ly, and  extorsively  take  and  receive  to  his  own 
private  use  great  sums  of  money,  in  breach  of 
liis  oath,  and  violation  of  his  duty  as  Lord 
Chancellor. 

This  is  insisted  on  by  the  gentleman  who 

•first  spoke,  as  an  oflfence  of  the  deepest  dye, 

which  strikes  at  the  very  root  and  foundation 

of  all  civil  government ;  and  to  render  it  more 

odious,  it  is  introduced  as  an  act  of  the  highest 

ingratitude  to  his  msjesty^  as  well  as  injurious 

•nd  oppressive  to  bis  subjects.    To  demonstrate 

this,  it  is  represented,  that  upon  the  said  Earl's 

being-  appointed  Lord  Chancellor  in  May,  1718, 

liis  majesty  was  pleased,  of   his  grace  and 

4iounly ,  to  bestow  upon  him  the  sum  of  14»000/. 

.  in  money,  and  to  grant  him  several  other  yeai^ 

Ijr  pensions  and  payments,  which  another  gen- 

.tlenaan  (in  obierving  the  evidence  given  on  this 

head)  was  pleased  to  say,  did,  together  with 

'•tlie  usual  salary,  fees  and  profits  belonging  to , 

the  office,  amount  unto  near  10,000/.  per  an* 


nom,  and  this  was  strongly  urged  as  enough 
to  satiate  the  appetite  of  the  most  avaricious, 
and  prevent  any  illegal  and  corrupt  extortionv 
Of  other  sums  from  his  vnajesty 's  subjects. 

To  this,  my  lords,  we  hope  your  lordships 
will  think  the  noble  Earl  has  put  in  a  very  plain 
and  satisfactory  Answer. 

That  he  haa,  for  several  years  before  his  ad- 
vancement to  the  ^reat  seal,  the  honour  of 
serving  his  majesty  in  the  office  of  Chief  Jus- 
tice of  the  Court  of  King's- bench  ;  and  as  a 
reward  for  good  and  faithful  services  in  that 
high  office,  his  majesty,  out  of  his  royal  grace 
and'  favour,  upon  the  10th  of  March,  1715,  was 
pleased  to  advance  him  to  the  dignity  of  a  peer 
of  this  realm  ;  and  for  the  better  sapport  of 
that  honour,  to  grant  him  a  ^nsion  of  1,^00/. 
per  annum,  and  to  declare  his  royal  intentions 
of  giving  the  said  Earl's  eldest  son  an  o^ce  of 
considenble  profit,  when  opportunity  should 
offer. 

That  in  May,  1718,  his  majesty  was^pleased 
to  appoint  him  Lord  Chancellor;  on  the  14th 
of  the  said  month  of  May,  he  took  the  usual 
oath  of  office,  and  at  the  same  time  the  oath 
of  supremacy  and  allegtanoe,  and  no  other  oath 
of  office. 

That  during  the  time  be  continued  in  the 
office  as  Lord  Chancellor,  he  enjoyed  the  usual 
salary,  fees,  and  perquisites,  which  Mr.  Pyn^ 
sent  (who  was  called  as  a  witness  to  this  par- 
ticular) proved  to  be  about  11  or  1,200/.  per 
annum. 

That  his  majesty  also  granted  to  him  the 
salary  of  4,000/.  per  annum,  during  his  con- 
tinuance in  that  office;  which  was  not  particu- 
lar in  his  case,  but  constantly  granted  to^  and 
enjoyed  by  all  his  predecessors. 

That  to  this,  his  majesty  was  further  pleased 
to  sign  a  warrant  to  him  wr  14,000/.,  as  men- 
tioned in  the  Articles ;  whereof  2,000/.  was  the 
i:sual  allowance  to  ^ther  lord  chancellors,  or 
keepers,  towards  the  expences  in  entering 
upon  the  office :  and  the  rest  was  bis  majesty  ^s 
royal  munificence,  and  received  as  such; 

The  noble  earl  likewise  admits,  that  his  ma« 
jesty  was  also  pleased  to  grant  bu  only  son, 
then  going  to  travel,  a  yearly  pension  of  1,200?. 
determinfd>le  upon  his  majesty's  granting  him 
one  of  the  offices  of  teller  of  the  Exchequer  for 
life ;  which  was  accordingly  granted;  and  he 
came  into  the  possession  of  it,  in  1719,  whereby 
that  pension  determined ;  so  that  the  yeariy 
payments  to  his  lordsbip  were  but  6,400/.  per 
annum,  besides  the  pension  of  1,200/.  to  his 
son,  which  soon  after  determined  upon  his 
coming  into  possession  of  his  present  office. 

This  is  all  the  revenue  which  the  noble  earl 
received  during  his  continuance  in  this  great 
office:  and,  1  humbly  presume,  this  can't  be 
thought  excessive,  considering  the  great  fa- 
tigues, difficulties,  and  expences,  that  neces- 
sarily attend  the  execution  of  this  high  office: 
perhaps  other  offices  might  be  found,  that  are 
less  difficult  in  the  execution,  and  yet  superior 
in  profit. 

But,  my  Isrdsy  the  objection  does  not  se^m  t* 
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turn  tbat  way ;  but  rmtber,  that  this  noble  lord, 
not  coDtenteu  with  these  several  instances  of 
royal  ifrace  and  bounty,  illegally,  corrupllv* 
and  eztorsively  took  and  received  otlier  great 
aums  from  other  persons  to  his  own  use. 

This  the  noble  earl  expressly  deniesi  and 
■ays,  tbat  during  his  continuance  in  the  office 
ofChanoellor,  or  at  any  other  time,  he  never 
once  bad  a  design  or  view,  or  even  a  wish,  to 
raise  to  himself  any  exorbitant  gain  or  profit, 
much  less  to  extort  money  by  any  uiyustor 
oppressive  methods  whatsoever. 

And  iodeed,  my  lorda,  this  is  a  charge  that 
gives  the  noble  earl  at  onoe  the  greatest  trouble 
and  surprize ;  be  never  suspected  a  crime  of 
this  sort,  so  contrary  to  his  nature,  and  the 
whole  tenor  of  bis  life,  coqld  ever  be  objected 
to  him :  and  to  shew  that  this  is  without  any 
foundation  of  truth,  the  present  circumftanoat 
of  his  family  and  fortune  (when  laid  before 
your  lordships)  will  abundantly  demonstrate 
and  convince  mankind,  tbat  he  is  not  that  rich, 
that  avariciou8»  and  corrupt  man,  he  is  repre- 
sented. 

As  he  baa  received  large  bounties  from  his 
majesty,  be  has  been  abundantly  liberal  to  per* 
aoos  that  were  proper  objects  of  charity ;  and 
bia  porae  has  been  always  open  to  succour  and 
relieve  the  distressed. 

This,  my  lords,  brings  me  on  to  the  material 
and  princtpal  part  of  the  Charge,  which  ia, 
that  be  did  illegally,  corruptly,  and  extorsively 
take  and  receive  to  his  own  private  use  great 
aums  of  money,  in  breach  of  bis  oath,  and  vio- 
lation of  his  doty  as  Lord  ChanoelkMr. 

The  instances  given  of  this  corrupt  taking  of 
money  refer  to  the  aeveral  sums  mentionefl  in 
the  five  Articles,  which  the  gentlemen  of  the 
House  of  Commons  were  pissed  first  to  enter 
upon,  and  which  relate  to  the  aeveral  sums  of 
money  received  from  the  four  Masters  in 
Chancery,  mentioned  in  the  fifth,  sixth,  seventh, 
and  eighth  Articles,  and  the  Clerk  of  the  Cus- 
todies mentioned  in  the  ninth. 

If  the  Charge  contained  in  these  several  Ar- 
ticles be  a  crime,  it  must  appear  to  be  so  in  its 
own  nature  ;  to  be  an  ofienoe  at  common  law ; 
or  made  such  by  some  act  of  parliament.  I 
submit  it  to  your  lordabips,  tbat  taking  a  present 
or  taking  money  from  persons  upon  their  re- 
cooimendations  or  nominations  into  offices, 
though  tbey  do  concern  the  administration  or 
axecotion  of  justice,  is  not  a  crime  in  its  own 
nature ;  it  is  no  act  of  immorality ;  it  is  no  act 
of  injustice  to  any  man ;  for  no  person  has  any 
panicular  right  to  these  offices,  but  his  ad- 
▼ancemeut  roust  be  owing  to  the  favour  or 
friendship  of  him  who  has  the  right  and  power 
of  nomination :  and^  if  the  office  itself  be  va- 
luable, so  is  the  right  of  nomination  to  it,  and 
may  lie  esteemed  as  part  of  the  estate  of  that 
person  to  whom  it  beioogs.  t  And  if  we  con- 
akler  it  in  this  light,  1  think  it  can't  he  denied 
but  tbat  every  man  has  a  natural  right  to  dia- 
pose  of  his  own  esUte  or  interest,  his  own 
friendship  or  favour,  upon  what  consideration 
he  pleases :  it  is  kit  own,  fuid  thevefore  he 


has  a  ri^ht  to  make  any  just  and  legal  tdrin- 
tage  of  It. 

From  hence,  my  lords,  1  would  beg  leave  to 
iofei*,  that  the  taking  a  gratuity  or  sum  of 
money  from  any  person,  upon  his  nomiaatioa 
to  one  of  theae  offices,  is  nut  crimioal  in  iisdf, 
if  simply  considered,  and  distinct  from  the 
good  or  evil  consequences  thai  possibly  maj 
attend  it. 

And,  in  the  next  place,  I  humbly  submit  it 
to  your  lordships,  that  it  is  not  a  necessary 
consequence,  that  every  one  that  buys  an  office 
must  and  will  behave  himself  either  uafaitb- 
fully  or  corruptly  in  it.  Instances  may  be 
fpiven,  and  those  very  ancient  ones,  of  offices  «f 
justicet  offices  of  the  highest  character  in  the 
administration  of  justice,  that  have  been  pur- 
chased, and  purchased  from  the  crown. 

In  Mr.  Madox's  History  of  the  Excbeqaer, 
page  43,  we  find  tbat  Richard  Fitz- Aliurnl,  ia 
the  time  of  king  Stephen,  fined  fifteen  marks 
of  silver,  that  he  might  ait  with  Ralph  Basset 
to  hold  the  king's  pleas;  and  in  page  743, af 
this  book  it  appeara,  that  Ralph  Basset  was  tba 
king's  justicier.  Here  we  see  one  of  tbe  jus- 
tices of  the  King's- bench  purchasing  his  mtB 
for  fitleen  marks  in  silver* 

And  in  the  same  page  of  the  said  book  'i 
appears,  that  in  the  seventh  year  of  king  jobs, 
Walter  de  Gray  gave  the  king  5,000  marb 
*  pro  habenda  Uancellaria  Domini  Reffia  tota 
'  vita  aua,  et  pro  habenda  iude  Cbarta  Donirf 
«  Regis.' 

These,  my  lords,  are  great  instances  wImI 
the  ancient  usage  was,  in  purchasing  even  tk^ 
highest  offices  of  justice. 

Inferior  offioea  were  doubtless  disposed  of  ii 
the  aame  manner;  andif  this  had  beentbo^gbt 
criminal,  we  should  have  had  someinstaflcoia 
our  law-books,  wherein  they  would  haveap* 
peared  to  have  been  adjudired  so. 

I  beg  your  lordships'  leave  to  conaider  iatba 
next  place,  and  that  very  briefly,  whether  tbis 
can  be  taken  to  be  crimioal  within  the  wonk 
of  the  statute  of  Edward  6,  which  bu  bcea 
taken  notice  of  by  some  of  the  learned  Ha- 
nagers. 

By  the  5th  and  6th  of  Edw.  6,  c.  16,'ii'» 
eoa(^,  **  That  if  any  person  or  persona  sbaO 
at  any  time  thereafter,  bargain  and  seU  my 
office  or  offices,  or  take  any  money,  fee orre- 
ward,  or  any  other  profit,  directly  or  indirecd/f 
for  any  office  or  offices,  which  shall  iaaof 
wise  touch  or  concern  the  administratioo  « 
public  justice ;  all  and  every  such  person  aod 
persons  that  shall  so  bargaiu  and  sell,  or  taks 
any  money,  fee,  or  reward,  fdr  such  office  or 
offices,  shall  not  only  lose  hia  right,  ioteretf 
and  estate  in  such  office  or  offices,  but  aks 
every  person  and  persons  tbat  shall  give  or  f»1 
any  sum  of  money,  reward,  or  fee,  shall  be  ad- 
judged a  disabled  person  in  tiie  law,  to  bar^ 
occupy,  and  enjoy  the  said  office  or  offices." 

This  is  the  purport  of  this  act  of  parliaiacol, 
90  far  as  it  relates  to  the  offence  cbaiged» 
theae  Articles ;  and  I  apprehend  it  caoflot  os 
extended  to  the  present  case. 
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^Hcrc  are  do  prohibitory  words  that  persons 
shall  not  bar^aiil  and  sell  offices,  nor  any  words 
declaratory  that  they  could  not  do  so  before,  by 
ooosnoD  law. 

And  all  penal  laws  are  to  be  coostrned  fa- 
voorably  for  the  benefit  of  the  subject,  and  not 
extended  beyond  th^  letter. 
•  But,  on  the  contrary,  by  the  many  provisoes 
after  contained  in  this  act  of  parliament,  it  is 
plain  that  all  offices,  beforb  the  making  of  this 
act,  might  be  bought  and  sold  without  offence ; 
and  many  offices  are  authorised  and  intended, 
by  the  express  provisoes  of  this  act,  to  continue 
$o  be  lM>ogbt  and  sold  for  the  future. 

For  by  the  first  proviso  in  this  act,  it  is  de- 
clared not  to  extend  to  any  office  of  inheritance ; 
which  is  an  express  declaration  that  offioes  of 
inheritance  were  io  be  bought  and  sold  even 
after  the  act  should  take  place. 

The  second  proviso  J  apprehend  is  stronger 
Io  our  purpose;  for  by  that  it  is  declared, 
**  That  this  act  shall  not  extend  to  any  contract 
made  or  agreed  before  the  irst  of  JMfarcb  then 
next,  bat  all  such  bargains  and  contracts  to  be 
good,  as  if  the  act  had  never  been  made." 

And,  my  lords,  there  is^et  a  farther  proviso, 
**  That  this  act,  or  any  thmg  therein  contained, 
aball  not  extend,  or  be  prejudicial,  or  hurtful  to 
Any  of  the  chiet  justices  of  the  king's  courts, 
commonly  called  the  Kiug'fi-bench  and  Com- 
moD  Pleas,  or  Io  any  of  the  justices  of  assize, 
as  now  be,  or  hereafter  shall  be,  but  that  they 
and  every  of  them  may  do  in  every  behalf, 
touching  and  concerning  any  office  or  offices 
to  be  given  or  granted  by  them,  as  they,  or  any 
tf  them,  might  have  done  befbre  the  making 
of  this  act,  any  thing  therein  contained  to  the 
contrary  thereof  notwithstanding." 

What  is  that  which  these  great  officers  of 
jnatice  might  have  done  liefore  the  making  this 
act?  They  might  have  given,  granted,  bar- 
mined,  or  aold  the  respective  offices  under 
tnem  in  such  manner  as  they  thought  fit;  and 
by  this  proviso  they  may  continue  to  do  so  still. 
What  alteration  then  is  made  in  the  law  by 
this  act  of  parliament  f  Here  is  no  new  offence 
created,  but  a  particular  penalty  given,  to  b^ 
inflicted  on  all  that  shall  buy  or  sell  offioes, 
not  contained  in  any  of  the  subsequent  provi- 
soes ;  that  is,  the  contract  made  between  the 
buyer  and  seller  is  declared  void :  the  party 
aeUioff  loses  his  estate  and  interest  in  the  office ; 
and  the  party  buying  is  rendered  incapable  to 
bold  and  enjoy  it. 

In  Castle's  Case,  Cro.  Jac.  644,  it  was  ad- 
judged, that  when  a  statute  appoints  a  penalty 
fyr  the  doing  a  thing  whidi  was  no  oflTenco  be- 
fbre, and  appoints  bow  it  shall  be  recovered,  it 
shall  be  punished  by  that  means,  and  no  other. 
Therefore,  mv  fonis,  in  the  present  case, 
mipposing  that  tne  presents  proved  to  be  some- 
timai  made  to  the  impeached  Earl,  upon  the 
nomination  of  Masters  in  Chancery,  can  be  in- 
terpreted a  selling  of  an  office,  or  taking  money 
for  an  office,  within  the  intention  of  this  act  of 
parliament,  it  can  be  liabk  to  no  other  punish - 
meat  than  what  thf  act  itseKdireots ;  and  thb 
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the  noble  Earl  has  already  suffered  by  his  losf 
of  the  great  seal.  The  statute  inflicts  a  penalty 
upon  the  seller  of  an  office,  onl  v  of  forfeiting 
the  nomination  to  the  office  for  the  futuro ;  and 
no  other  penalty  or  punishment  ought  to  be 
inflicted  by  virtue  ot  this  act  of  parliament ; 
and  consequently  the  offence,,  as  now  charged' 
against  the  noble  Earl,  and  the  fttcts,  as  proved 
before  your  lordships,  cannot  subject  mm  to 
any  punishment  or  judgment,  that  can  be 
prayed  in  this  prosecution,  upon  the  present 
Articles  of  Impeachment. 

But,  my  lords,  thero  is  another  answer, 
which  the  noble  Earl  has  been  pleased  to  make 
to  this  part  of  the  Charge  against  him,  and 
which  I  hope  your  lordships  wWX  have  great 
regard  to. 

It  is  the  example  of  the  many  great  and 
learned  persons  who  have  executed  this  higb 
office  bdTore  him^ 

The  precedent  is  too  ancient  for  us  to  dis- 
cover when  it  was  first  made ;  and  I  humbly^^ 
submit  it  to  yonr  lordships,  that  the  imme- 
morial, constant  usage  and  practice  of  it  in  alE 
ages  since,  will  sufficiently  estabfish  the  rea- 
sonableness and  justice  of  the  orecedent. 

The  same  objection,  wbicn  is  now  made 
against  the  noble  Earl  impeached,  in  this  par* 
ticular  instance,  might  undoubtedly  have  been 
insisted  upon  against  every  one  of  bis  prede- 


And  I  doubt  not  we  shall  be  able  to  prove, 
that  these  officers  have  made  presents  to  the 
great  seal,  as  frequently  and  constantly  as  the 
several  vacancies  have  oeen  supplied. 

This  noble  lord  has  only  followed  the  exam- 
ple of  bis  predecessors ;  he  has  trodden  io  their 
steps:  and  1  must  beg  leave  to  say,  there  must 
be  something  peculiar  in  his  case,  if  the  same 
paths,  which  led  them  to  honour  and  immor- 
tality, shall  betray  him  to  infamy  and  disgrace. 

This  objection,  my  lords,  some  of  the  learned 
Managers  of  the  House  of  Commons  were  w'ell 
aware  of ;  and  therefore  they  have  endeavoured 
to  distinguish  the  present  from  the  preceding 
cases. 

They  admit  it  to  be  true,  that  small  sums 
have  been  formerly  given  to,  and  accepted  by 
former  Chancellors,  upon  admissions  into  these 
offices,  by  way  of  compliment  or  present,  anil 
this  without  a  crime :  but  then  they  urge,  that 
the  sums  now  complained  of  are  exorbitant ; 
they  are  bargained,  haggled  for,  and  given' un- 
willingly by  the  purchaser ;  and  that  there  is 
a  great  difference  between  a  present  given,  and 
a  price  bargained  for  and  paid. 

Afy  lords,  I  can't  deny  but  (hat  this  distinc- 
tion IS  just :  a  present  implies  a  voluntary  ^ft 
ofaometbing  less  than  the  value  of  the  thing 
given,  or  promised,  for  which  that  present  is 
to  be  made ;  a  price,  the  full  value  of  the  thing 
contracted  for. 

And  I  think  the  Earl's  present  case  is  ex- 
actly within  this  distinction,  and  justifies  the 
Earl's  Answer  in  this  respect. 

The  present  which  Mr.  Kynaston  made  to 
the  £arl|  upon  his  admission,  was  l,5fl^/^  The 
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Erice  he  paid  Mr.  Rogeri  for  the  pnrehue  of 
if  office,  was  no  test  than  6>000/. 

The  present  which  Mr.  Thomas  Bennet 
made  to  the  said  Earl,  upon  his  admission,  was 
1,575/.  The  price  he  paid  Mr.  Hiccocks  for 
the  purchase  of  his  office,  was  7,500/. 

Mr.  Elde,  upon  his  admission  into  the  office, 
upon  the  death  of  Mr.  Fellowes  (the  former 
Master)  made  a  present  to  the  late  Chancellor 
of  5,300/.  But  when  his  lordship  considered 
the  greatness  of  the  sura,  he  returned  him  all 
but  1,800/. :  when  at  the  same  time  Mr.  Lucas 
offered  6,000/.  for  the  same  office. 

Mr.  Thurston  has  also  proved,  that  he  left 
Bank-notes  to  the  amount  of  5,350/.  sealed  up 
in  a  letter  at  the  BarPs  bouse,  before  his  ad- 
mission, upon  Mr.  Borret's  death.  But  when 
the  lady,  to  whom  the  letter  was  directed,  dis- 
cofered  how  great  the  sum  was,  she,  without 
any  application  made  to  her  for  that  purpose, 
retunied  all  but  3,000/. 

And  this,  mv  lords,  was  done  before  the  seal, 
before  Michaelmas-term  last,  before  the  Mas- 
ters were  ordered  by  the  nrivy- council  to  give 
in  their  accounts ;  and  wnen  the  present  pro 
secution  was  not  in  any  sort  apprehended :  and 
it  is  likewise  proved,  that  Mr.  Lucas,  upon 
this  occasion,  renewed  his  offer  of  6,000/.  for 
the  office ;  and  Mr.  Thurston  was  admitted  for 
a  less  sum  of  money. 

These,  my  lords,  we  humbly  hope  and  insist, 
are  not  instances  of  a  corrupt  mind,  and  ava- 
ricious, rapacious  temper,  such  as  some  of  the 
gentlemen  Managers  have  been  pleased  to  re- 

E resent  them.  On  the  contrary,  we  humbly 
ope,  that,  upon  the  evidence  already  given, 
it  plainly  appears,  that  these  payments  were 
not  sums  ot  money  extorted  and  unwillingly 
paid  by  the  gentlemen  who  were  admitted  into 
the  several  offices  that  have  been  mentioned, 
but  presents  voluntarily  made,  and  pressed  upon 
the  Earl  impeached,  with  such  apniication  and 
earnestness  that  shews,  that,  at  tne  time  they 
were  offered,  the  persons  offering  thought  they 
were  not  equal  to  the  value  of  the  favour  they 
expected.  And  their  importunity  was  so  great, 
that  Mr.  Thomas  Bennet,  one  of  the  present 
Masters,  that  has  been  so  often  examined, 
would  endure  no  delay,  but  impatiently  pressed 
to  be  sworn  into  his  office,  at  a  time  when  the 
late  Chancellor  was  sick,  and  by  his  physician 
thought  to  be  dying.  This  may  rather  be  said 
to  be  extorting  a  favour  from  the  impeached 
£arl,  than  money  from  Mr.  Bennet,  even  upon 
his  own  evidence. 

My  lords,  we  do  humbly  insist.  That  as  the 
noble  Earl  within  your  bar  was  not  conscious 
of  any  crime  in  accepting  these  presents,  so  be 
is  justified  in  so  doing,  by  the  example  of  many 
successions  of  great*  and  learned  men,  who 
have  done  the  same  in  the  like  case.  And 
should  this  now  be  adjudged  criminal,  what 
numbers  of  very  good  and  just  men  xwisX  be 
involved  in  the  •imputation  of  this  s^uilt  ?  It 
must  necessarily  spread  an  universal  cloud  of 
infamy  and  reproach  over  the  ashes  of  mnny 
just  and  nprigntaages  of  the  law,  whose  me- 


mories have  hitherto  been  preserved  ss  venen- 
able  and  sacred ;  men  who  despised  ndies,aod 
abhorred  the  remotest  appearance  i^  bribery, 
and  never  were,  nor  were  suspected  U>  be  cor- 
rupt ;  yet  these  men  thonght  it  a  jnst  doty, 
owing  to  themselves  and  snccesaors,  to  adherft 
to  the  Jmown  and  just  rights,  the  ancieat  es* 
tablished  fees  and  perquisites  of  their  offioei; 
and  believed  it  as  justly  due  to  them  as  the  tk* 
laries  whch  were  annexed  to  their  sud  offioea 

My  lords,  we  shall  beg  leave  to  shew  Uiit 
this  nas  been  the  ancient  usage  and  oooslsat 
practice  of  all  ages;  and  the  several  great  |)e^ 
sons,  who  successively  have  presided  in  the 
greatest  courts  of  law  and  equity,  from  the  ear- 
liest times  to  the  present,  have  disposed  of  tbe 
several  offices  in  their  gift,  as  they  became  va- 
cant, for  money. 

Frequent  instance!^  of  thift  kind  will  be  priM 
duced  beibre  your  lordships,  in  our  evidence. 

My*lords,  l  would  not  be  understood  to  meih 
tion  this,  so  as  to  insist  that  the  actions  or  ex- 
amples of  the  greatest  persons  will  alter  the  di- 
tnre  of  good  and  evil,  or  give  a  sanction  to  any 
action  that  in  itself  is  really  criminal ;  but  only 
as  an  argument  (and  I  apprehend  it  a  veij 
strong  on<^  to  prove,  that  it  was  the  concurrent 
opinion  of  all  those  great  persons  that  htvt 
taken  presents,  upon  their  disposition  of  of- 
fices, tnat  it  was  not  critQinal  to  do  so. 

The  opinion  and  judgment  of  so  many  learn- 
ed persons  must  have  very  great  weight  in  a 
case  of  thb  nature  •  And  if  in  strictness  it  cul\ 
be  said  to  justify  the  action,  it  will  oertaisly 
very  much  extenuate  the  guilt. 

In  the  next  place,  the  gegtlemen  are  pleased 
to  proceed  to  shew,  that  Masters  in  ChaneerTf 
being,  as  before  represented,  very  grfstom* 
cers  in  that  Court ;  the  noble  Earl  withia 
the  bar,  for  bis  own  corrupt  gain,  has  admitted 
persons  into  that  office  that  were  not  duly  qot- 
lified  for  it,  and  forced  them  to  give  great 
prices,  and  bartered  and  haggled  for  sncb 
prices. 

This,  my  k>rds,  is  urged  as  the  greatest  in- 
convenience, that  men  who  have  no  substanee 
of  their  own  should  be  trusted  with  such  large 
sums  of  other  persons  money. 

It  is  insisted,  that  honesty,  probity,  asd 
good  substance,  are  abs6lotely  necessary  fir 
the  suitors' security ;  yet  inferior  persons  haW 
been  put  in  by  his  lordship,  who  had  little  ^ 
no  substance  of  their  own :  That  they  p>n 
great  sums  for  their  places,  yet  paid  itootei 
the  suitors  money ;  and  that  this  was  knowQi 
connived  at,  and  encouraged  by  tbe  noble  lora 
that  then  presided  in  the  Conrt  of  Chn- 
eery.  This  therefore  could  only  be  iHth 
a  view  to  enhance  the  price  of  those  P^'^j 
For  what  would  not  people  hazard,  who  bad 
nothing  of  their  own  to  lose?  If  toy  F^ 
could  be  made,  it  was  their  own ;  if  any  M 
the  suitors ;  for  no  secnrity  was  given  to  answer 
the  effects  in  their  hands. 

My  lords,  it  must  he  confessed,  that  ^^ 
of  arguing  has  a  very  popalar  appearanoe,  iv 
fiods  an  easy  accest  to'evcty  ear.* 
6 
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The  Coart  of  Chaocery  must  be  admitted 
io  be  the  greatest  court  of  justice  in  tbe  kioff- 
dom ;  and  it  must  be  also  admitted,  that  the 
buaioess  of  that  Court  has  of  iate  years  in* 
creased,  in  proportion,  more  than  any  other 
court ;  and  consequently,  much  {greater  sums 
of  money  are  now  deposited  in  the  hands  of 
4be  Masters  of  tliat  Court,  than  formerly. 

This  may  possibly  make  it  to  be  wished,  that 
flome  better  method  might  be  foimd  out,  for 
tbe  suitors'  security,  than  has  been  formerly 
used. 

But  in  what  manner  this  reformation  is  to 
be  made,  is  beyond  the  power,  or  at  least  the 
prudence  of  any  one  judge  or  chancellor  to  de- 
'  termine ;  the  ancient  practice  of  every  court 
is  the  law  of  that  com-t ;  and  it  would  be  a 
dangerous  experiment  for  any  one  presiding 
judge  to  yary  it:  If  any  ill  consequence  to  tbe 
suitors  attended  such  an  alteration,  he  that 
made  the  alteration  would  certoinlv  be  ai^wer- 
aUe  for  the  oonsequences  of  it ;  ^r  every  sui- 
tor will  then  aay.  Why  was  the  ancient  prac- 
tice varied  ?  He  that  made  the  alteration  sure- 
ly did  it  for  bis  own  advantage ;  and  then  every 
•rgument  that  in  tbe  present  case  is  only  co- 
loaraUy  made  use  of,  in  that  would  be  obvious 
mod  natural,  and  be  applied  with  double  force. 

He  that  acts  without  a  precedent,  acts  upon 
the  peril  of  his  own  judgment :  Bnt  he  that 
adi  against  precedents,  against  ancient,  con- 
corrent  uniform  precedents  and  practices,  is 
without  excuse,  and  justly  to  be  suspected  of 
some  partioalar  view,  in  tbe  hmguage  of  the 
preseot  Articles. 

The  earl  of  Macclesfield,  when  he  was  first 
entrusted  with  the  great  seal,  found  the  suitors' 
money  in  the  custody  and  care  of  the  persons 
who  were  then  Masters  of  the  Court,  and  with- 
out any  aecnrity  given  or  demanded  for  it. 

He  considered  that  his  predecessors  were 
a  socoessioD  of  great  and  honourable  persons, 
of  e^aal  if  not  greater,  sagacity  and  learning, 
probity  and  experience,  than  any  that  ever  had 
aat  in  any  court ;  they  found  the  Masters  in 
pOMeasion  of  tbe  suitors'  money  upon  the  same 
catabliahoieiit,  and  they  left  them  so.' 

Was. it  proper  or  prudent  for  him  to  oppose 
his  single  opinion  to  the  united  judgment  of  io 
many  wise  and  great  men  that  bad  gone  be- 
fore him?  Surely,  No.    Inconveniences  had 
■ht9ti  seen  before,  and  defieiencies  had  hap- 
•pcned.  and  those,  deficiencies  had  been  sup- 
plied by  a  voluntary  contribution  of  the  other 
Jfasters  then  in  being.     Why  was  not  secu- 
^ty  then  demanded?    And  why  not  all  tbe 
other  Masters  then  called  upon  to  bring  in  their 
,aeooaots,  to  prevent  the  like  deficiency  for  the 
Atnre  P  If  that  method  had  been  thought  either 
iHEiident  or  practicable,  no  doubt  it  would  have 
been  then  taken :  And  this  being  then  not  done, 
-or  ever  before  or  after  attemplra  to  be  done,  is 
«  good  argument,  that  it  was  not  expedient,  or, 
it  may  be,  possible  to  be  done,  at  least  npon  the 
jBBgle  aothoritj  of  one  Lord  Chan<^k>r.    And 
4bat  therefore  is  a  good  excuse  for  tbe  ^Okission 
or  neglect  in  that  particular  in  the  presaitone. 


I 


But,  my  lords,  it  is  now  objected,  that  as 
the  sums  of  money  in  the  Masters'  hands  are 
greater  than  ever,  and  it  mav  not  be  proper  to 
alter  the  ancient  method  of  the  Masters  re- 
ceiving and  keepinpf  it  for  the  suitors'  benefit ; 
yet  greater  care  ought  to  be  taken  of  the  per- 
sons to  be  aiimitted  Masters,  upon  vacancies 
and  resignations.  <And  therefore  another  ^art 
of  the  Charge  against  the  honourable  Earl  im- 
peached, is,  that  he  appointed  persons  to  be 
Masters  of  the  Court,  that  were  not  proper  or 
sufficient  either  in  substance,  koowledge,  or 
probity. 

These  are  said  to  be  all  essential  requisites  in 
the  character  of  every  good  Master;  but 
grossly  ne^flected  in  the  present  case:  and  a 
reason  is  given,  or  (if  I  may  presume  to  say) 
rather  invented,  in  the  present  case,  that  it 
was  totheadvantai^eof  the  Earl  impeached,  to 
put  in  such  unqualified  persons ;  b<^cause  such 
persons  woulcl  be  drawn  in  to  give  larger 
prices  for  their  places,  and  consequently  it  re- 
dounded to  the  Earl's  advantage. 

My  lords,  I  must  beg  leave  to  observe,  that 
in  the  evidence  that  has  been  given,  there  has 
not  been  any  one  instance  proved  (or  at  least, 
that  1  can  recollect)  that  any  of  these  Masters 
were  really  insufficient  in  any  of  the  particulars 
objected  to,  at  the  time  of  their  respective  ad- 
missions into  their  several  offices ;  or,  at  least, 
that  the  noble  Earl  impeached  then  knew  that 
they  were  insufficient,  or  had  any  resson  to 
susj>ect  it :  they  were  all  gentlemen  of  good 
families,  well  educated ;  each  of  them  a  bar- 
rister at  law  (which,  I  submit  to  your  lord- 
ships, is  not  the  least  expensive  education),  and 
had  ail  visible  fortunes,  and  appeared  as  per- 
sons in  very  plentiful  circamstances. 

Even  Mr.  Conway  and  Mr.  Thomas  Bennet 
(who  are  the  persons  intimated  to  be  the  least 
qualified  in  pomt  of  fortune  and  substance)  had 
at  that  time  very  good  estates  in  their  posses* 
sions ;  Mr.  Bennet  had  then  also  a  very  valua- 
ble office,  clerk  of  the  custodies ;  had  married 
a  lady  of  considerable  fortune,  kept  a  coach 
and  decent  equipage  in  town  ;  was  the  son  of 
sir  John  Bennet,  though  a  younger  son ;  and 
tbe  whole  family  then  seemed  to  be  in  a  very 
prosperous  condition.  Mr.  Thomas  Bennet 
has  proved  to  your  lordships,  that  he  was 
worth  30,000/.,  in  the  year  1730.  And  it  does 
not  appear,  that  the  late  Lord  Chancellor  was 
ever  mformed  of  any  incumbrances  upon  his 
esUte  (though  now,  he  says,  there  are  great 
ones),  or  tlut  his  circumstances  were  less  at 
the  time  of  his  admission,  than  in  the  year 
1730.  Surely  then  the  late  Lord  Chancellor 
had  at  that  time  no  reason  to  suspect  his  being 
unqualified  in  point  of  substance. 

Mr.  Conway  had  also  then  a  very  good,  vi- 
sible estate  in  land,  an  estate  of  4  or  500/.  a 
year ;  had  been  receiver-general  of  several 
counties  in  Wales,  had  discharged  bis  offics 

C actually,  and  produced  his  quietus  to  the 
rd  Chancellor  before  admission. 
Mr.  Ky  oaston  had,  at  the  liooe  of  his  admis- 
•iop»aA«iti^teofiOO/.  ayear  in laiid» timhtr 
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t)f  very  considerable  Taliie,  and  a  personal  es- 
tate ofS  or  3,0(k)/.;  and  moreover,  was  a  gen- 
tleman of  a  ?ery  good  family,  and  unblemished 
in  his  character. 

Mr.  Thurston,  Ithink,theiEr«ntIemen  of  the 
House  of  Commons  do  not  object  to  in  any  re- 
spect. None  of  their  reputations,  in  respect  of 
their  probity,  have  been  called  in  question,  till 
tbe.r  late  misfortunes :  tnd  as  to  their  other 
personal  endowments,  their  good  sense  and 
judgment,  I  need  only  refer  to  your  lordships* 
own  obsenrations,  upon  their  several  examina- 
tions in  the  present  trial. 

Bnt,  my  lords,  great  stress  seems  to  be  laid 
npon  the  Masters  paying  for  their  offices  out 
of  the  suitors*  money ;  or  replacing  the  money 
«o  paid  out  of  the  suitors'  money. 

Suppose  that  was  the  praotiee  amongst  the 
Masters ;  does  it  appear  to  your  lordships,  that 
the  imp^ched  £ari  had  any  notice,  or  the  least 
information  given  him  of  this  practice  P  Or  if 
lie  had  known  it,  how  could  be  possiUy  have 
prevented  it?  CerUidly,  no  other  way,  than 
ty  ordering  all  the  money  immediately  out  of 
their  hands.  And  then  anotherdifficnlty  would 
have  occurred,  how  that  money  should  have 
been  disposed  of?  Public  tocieties  would  not 
submit  to  be  under  the  immediate  direction  of 
the  Court  s)f  Chancery ;  and  no  private  per- 
son coul<l  be  trusted  with  so  great  a  sum,  or 
give  security  for  it 

The  Master*  of  die  Court  are  in  nature  of 
cashiers ;  they  sabsist  upon  trust  and  credit ; 
and  no  security  can  be  expected  to  answer  the 
quantity  of  cash  in  their  hands,  more  than  in 
the  case  of  a  common  banker.  People  will  trust 
men  in  credit  with  the  custody  of  1,000/. ; 
when,  if  they  proposed  to  borrow  lOO/.  on  se- 
curity, would  scruple  to  let  them  have  it.  But 
the  objection  is  carried  yet  farther:  it  is  said 
if  security  could  not  be  expected,  why  were 
not  their  books  inspected,  upon  one's  trans- 
ferring to  another,  and  schedules  taken  of  their 
effects  ?  « 

To  this  it  roust  be  answered,  That  the  Lord 
Chancellor  has  not  leisure  to  attend  this  duty 
personally.  And  what  other  person  can  be  ap- 
pointed more  fit  to  he  trusted  (as  an  inspector 
of  the  going-out  Masters'  aocounU)  than  his 
successor,  who  is  to  stand  charged  with  all  the 
ittone^  and  securities,  and  the  whole  effects 
transferred  ? 

Can  any  obligation  incline  a  man  more 
•trongly  to  care  and  exactness  in  basiness,  than 
private  interest.^  And  his  oivn  private  interest 
vnll  oblige  him  not  to  make  himself  accounta- 
ble for  more  than  he  actuallv  receives,  and  has 
tansforred  to  him.  And  when  the  succeeding 
Master  has  examined  the  effects  of  his  prede- 
••■^^  by  proper  schedules  approved  of  by  him- 
self, they  are  then  transferred  to  him  by  a  ire- 
neral  order  of  the  Court,  and  he  becomes  ac- 
countable for  what  is  so  transferred. 

This,  my  lords,  we  hUmUy  submit,  has  been 
the  ancient  usage  and  practice  of  the  Court  in 
ibcsecaaes;  and  that  the  same  method  was 
Md  by  the  jMCMDt  Bad  impMcbcii,  tbc  iaine 
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I  care  taken,  as  had  been  formeriy  in  the  likt 
cases  by  any  of  his  predecessors. 

But,  my  lords,  'I  would  beg  leave  ts  Mbait 
it,  that  supposing  it  to  be  possible  that  gmler 
care  might  have  been  taken  by  the  hieLor4 
Chancellor,  in  inspecting  the  schedules  uA 
transfer  of  the  effects  of  Masters  to  their  wo* 
cessors :  does  it  appear  that  the  suiton  of  tlw 
Court  have  been  any  way  injured  or  prgti£oed 
by  that  pretended  neglect?  Or,  would  tin 
greatest  care,  the  greatest  exactness  io  thii 
particular,  have  given  the  suitors  any  grettir 
advantage  or  security  ?  Certainly  not  at  ill: 
For  let  tlie  effects  of  the  preceding  Master  bt 
never  so  carefully  and  justly  examined  io4 
scheduled,  and  after  that  transferred,  ui 
actually  delivered  to  the  saooeeding  Maitv; 
has  not  the  new  Master,  to  whom  tMse  cfieeh 
are  thus  carefully  and  jusUy  delivereri,  the  wn 
power  over  them,  to  manage  and  dispose  at  hh 
pleasure,  as  he  would  have  had,  in  case  nidi 
transfers  had  been  made  with  less  cautisn  and 
exactness,  as  in  the  present  case  f 

If  any  corrupt  agreement  bad  been  mideby 
any  new  Master,  upon  ooming  into  his  offiee, 
and  previous  to  this  transfer,  to  have  repaid  « 
replaced  any  sum  of  money,  before  bomwd 
by  him,  either  for  tlie  purchase  of  his  oiBee,« 
any  other  occasion ;  could  not  he  hare  cms* 
plied  with  this,  and  paid  ,it  cot  of  the  iuitfln^ 
money  or  effects,  the  very  next  moaent  after 
they  were  transferred  to  him  ?  And  would  da 
previous  care  and  caution  In  aw  degree  ob- 
struct or  prevent  his  su  doniff  f  1  apprehcD^ 
not  at  all ;  for  as  soon  as  the  Master  is  in  pos- 
session of  the  whole  money  abd  effects,  hsoHty 
return  any  part  that  he  pleaaea  to  his  pids* 
cessor,  by  virtue  of  an  agreement  before  im^ 
for  that  purpose ;  which  would  be  as  madi  H 
the  prejudice  of  the  suiton,  as  if  what  was  n 
returned  to  the  predecessor,  after  a  trasifar 
made,  had  been  reuined  in  tlie  first  instance  by 
the  predecessor,  and  never  actually  dehvcroi 
over  to  his  successor. 

Therefore,  my  lords,  this  security,  ai  fiO' 
jected,  is  but  imaginary ;  and  gives  thesMT 
no  greater  advantage  than  he  had  before ;  ai' 
consequently  this  ought  to  he  no  iogrcdicotaf 
complaint  against  the  impeached  Bim. 

But,  iu  the  next  place,  it  is  strongly  m^ 
that  though  the  noble  Earl  during  his  Is^ 
offices,  might  not  have  leisure  to  attend  lint 
occurrences,  or  rmrd  small  nesleds ;  jet  ^ 
going-offof  Mr.  Dormer  Aonid  have  awakapoA 
him ;  some  care  should,  upon  that  aeddest, 
have  been  taken.  If  what  had  passed  bcAre 
was  only  supineness,  thb  wasawiUul  neglect; 
and  not  enquiring  into  the  state  of  his  sfBuiii 
and  securing  his  person  and  effects  for  dw 
suitors,  was  concurring  in  deAandiog  tfas 
suiton. 

My  lords,  this  was  indeed  a  remarksUeoo* 
cnrrenoe :  The  going-off  of  Mr.  Docmer  wn 
unforeseen, and  unsuspected:  Hispcnonwii 
withdrawn,  and  out  of  the  power  of  theConit; 
but  all  im^nable  care  wta  taken  to  secait  b« 
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The  two  lenim*  Masters  immediately  were 
directed  to  enqiiice  into  hfi  effects,  secure  his 
chambers,  and  pot  a  stop  to  all  traosfers  in  his 
oifice.  What  more  poanibly  conld  be  done  in 
ibis  emerffency,  his  person  being  oat  of  the 
power  of  the  doort  P 

A  proposal  is  made  on  his  behalf,  that  if  the 
tbenCbanoeUor  would  engage  that  his  liberty- 
ahoold  be  secured  to  him,  he  would  return, 
and  dbcoTer  and  assist  to  get  in  bis  effects. 
This  is  thought  reasonable,  and  for  the  suitors* 
benefit,  and  accordingly  complied  with ;  and 
thereupon  the  unhappy  man  returns,  and  not 
only  makes  the  best  discovery  of  his  effects, 
but  deKTors  all  in  his  power  for  the  benefit  of 
the  soiton.  Could  any  thing  be  more  adran* 
tageoos  to  the  suitors,  or  contribute  more  to 
their  interest  than  this  P 

The  impeached  Earl  had  indeed  promised 
bis  person  should  not  be  imprisoned;  and  it 
would  baTe  been  the  highest  breach  of  faith  to 
hare  departed  from  it.  Had  not  that  promise 
been  made,  Mr.  Dormer  bad  not  retume«l,  nor 
any  diseoTcry  been  made  by  him ;  but  by  this 
ineaosthey  liad  the  benefit  of  the  best  discoTory 
that  could  be  had,  and  the  best  assistance  the 
noble  Earl  conld  give  them.  He  never  denied 
or  discouraged  any  application  that  was  made 
by  or  for  the  interest  of  the  suitors  in  that  res- 
pect, nor  endesToured  to  conceal  the  true  state 
of  his  effects,  and  the  condition  of  his  ofiioe. 
And  as  to  the  expressions  insisted  on  to  delude 
the  suitors,  by  saying,  as  has  been  obiected, 
thai  Mr.  Dormer  was  only  gone  to  take  the 
«ir,  and  would  soon  return ;  though  these  ex- 
preMons  have  been  much  insisted  on,  in  the 
afyuments  against  the  impeached  Earl,  1  do 
not  remember  that  they  bate  been  mentioned  in 
the  evidence.  ' 

And,  mv  lords,  to  shew  that  the  impeached 
Bar!  did  all  that  was  in  his  power  to  render 
what  assistance  he  could  give  the  suitors ;  when 
a  new  Master  was  to  be  appointed ;  he  left  the 
ditpoaition  of  the  office  to  the  direction  of  the 
otoer  Maslen :  And  Mr.  Edwards  gave  no  less 
than  5,000/.  for  that  office  of  Mr.  Dormer's, 
which  was  wholly  applied  towards  the  making 
np  bis  deficiency.  By  this  enquiry.  Dormer's 
real  estate  was  secured  to  the  suitors ;  and  it 
was  expected  by  the  Earl  himself,  and  by  Mr. 
Edwards,  who  succeeded  Mr.  Dormer,  that  the 
test  of  his  deficiency,  which  was  then  unoertaint 
woakl  have  been  supplied  b^  the  other'  Masters, 
prof  ided  they  could  be  continued  in  thehr  offi^s 
npoo  the  old  establishment. 

It  may  not  be  improper  to  observe  farther  in 
this  case.  That  Mr.  Dormer's  deficiency  does 
not  appear  to  have  happened  through  any  ex- 
trava^aaoe  of  his  own,  or  by  his  misapplieatioa 
ef  the  public  money:  He  employed  Mr. 
Wilson,  tnen  a  peraen  in  good  credit,  as  bis^ 
banker,  and  entrusted  him  with  his  caah. 
Wilaoo  had  dealings  with  Poulter  in  the  iatd 
year  1790.  Wilson  was  redeoed,  and  stopped 
paysnent;  his  debt  to  Mr.  Dormer  was  then 
S4,046/. ;  this  Mr.  Dormer  assigns  to  Mr.  Ed- 
wards his  tucccnorm  the  office;  il  was  iltbst 


Mr.  Dormer  had,  all  therefore  that  he  conld 
restore,  and  more  than  could  be  got  in :  For, 
Mr.  Edwards  apply iog  for  this  money,  found 
Mr.  Wilson  not  able  to  pay  the  whole  debt, 
and  thereupon  a  proposal  is  made  of  a  com- 
position. 

The  Masters  considering  this,  thought  proper 
to  petition  the  Lord  Chancellor,  that  it  might 
be  referred  to  the  senior  Master,  Mr.  Hieoows, 
to  examine  and  report,  whether  it  was  for  the 
benefit  of  the  persons  entitled,  that  a  compo- 
sition  should  be  accepted^ 

The  Master  to  whom  this  question  was  re- 
ferred, reports  it  reasonable ;  and  an  order  is 
made,  upon  a  second  petition  preferred,  that 
the  composition  should  be  accepted. 

This,  my  lords,  we  appreliend,  was  an  en* 
gaginf  in  this  afiair  with  all  the  zeal  that  could 
be  desired  on  the  Earl's  part ;  no  evidence  of 
any  design  or  endeavour  to  conceal  the  de- 
ficiency :  All  or  most  of  the  Masters  consulted 
upon  this  composition,  and  consented  to  it. 
And  as  for  those  that  were  not  parties  to  it,  they 
are  not  bound  by  it. 

But  it  is  objected,  that  this  transaction  was 
private  and  clandestine  between  the  Masters 
and  the  then  Chancellor;  not  carried  on  in 
the  usual  manner,  nor  any  notice  given  to  the 
suitors  in  reality,  though  a  pretence  of  oncer- 
tain  notice  mentioned  at  the  bottom  of  the  order. 

My  lords,  we  hope  this  cannot  affeibt  the 
noble  lord  within  the  bar ;  it  is  the  duty  of  the 
Chancellor  to  pronounce  orders  in  Court ;  but 
it  is  the  care  and  duty  of  the  solicitors  or  clerks 
in  Court  to  see  them  drawn  op,  entered  and  re« 
gistered,  inf  proper  time  and  form. 

The  substenceof  the  order  is  pronounced  by 
the  Court :  the  form  is  the  act  of^the  Register  ; 
and  the  Chancellor  can't  have  leisure  to  attend 
the  entries  of  all  his  officers. 

Fourteen  hundred  pounds  were  paid  in  upon 
this  composition ;  1,000/.  has  been  brought  in 
since,  out  of  Poulterjs  efiects :  so  miK»  has 
been  secured  at  all  events  by  this  coinpositioB, 
and  the  suitors  have  received  the  benefit  of  it. 
Have  the  gentlemen  on  the  other  side  shewn, 
that  without  this  composition,  any  thing 
could  have  been  secured  to  the  crAlitors  in  ge- 
neral, or  that  any  other  creditor  has  obtaiued 
more  advantageous  terms  P  It  was  said,  in- 
deed, that  other  creditors  had  received  their  full 
demands :  but  I  submit  to  your  lordships,  that 
no  proof  has  been  made  thereof,  only  an  uncei^ 
tain  hear-say  of  small  sums  sent,  to  give  him 
new  credit  after  his  first  absconding.  Biit  when 
the  composition  was  made,  a  good  debt  was 
subsisting  to  Wilson  from  Poulter,  and  judg- 
ment obtained  against  him,  and  he  committed 
to  the  King's-bench  pnson  in  execution.  The 
manhal  suffers  turn  to  escape ;  thereupon  an 
action  is  brought,  and  judgment  obtained 
against  the  marshal,  tor  bis  escape;  and  at 
length  the  marshal  is  run  out  of  tne  kingdom, 
to  avoid  making  a  proper  satisfaction. 

What  a  series  of  evil  accidents  ooncur  to  in* 
cnease  this  misfortune,  and  prevent  the  just  de* 
Sign  of  the  £«ri  lade  the  suttois  ail  the^iitica 
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JD  his  power !  Bui  to  whom  hU  be  been  de- 
fective, if  all  prudential  steps  hare  been  taken  f 
It  is  hard  that  he  should  answer  for  the  oonae* 
quence,  that  he  could  not,  it  was  not  'in  his 
power  to  piieTent. 

But,  iDv  lords,  in  the  15th  Article,  it  is  oh* 
jected  to  the  impeached  Earl,  That  to  carry  on 
bis  unjust  purposes,  in  conoeitling  Dormer's 
deficieDcy^  in  February  17S0,  he  ordered  tlie 
Masters  to  bring  in  their  accounts  of  theiroash, 
effects,  and  securities ;  not  with  a  rc»l  desiffn 
to  examine  the  accounts,  and  secure  their  ef- 
fects, but  to  terrify  them  into  a  oontributioo  ; 
and  threatened  that  the  cash  should  be  taken 
out  of  their  hands  if  they  did  not  comply  ;  by 
which  means  he  got  nine  of  the  said  Masters  to 
contribute  500/.  a  piece  out  of  the  suitors' 
money,  and  then  no  farther  proceedings  were 
bad  upon  their  accounts. 

My  lords,  one  would  haretbongbt  that  these 
proceedings,  which  so  plainly  tended  to  the 

good  of  t!ie  suitors,  could  pot  by  any  artifice 
ave  bei^n  interpreted  to  their  prejudice. 
In  February,  17S0,  the  late  Lord  ChancelkM* 
(finding  Mr.  Dormer's  deficiency  like  to  be 
greater  than  at  first  it  was  apprehended)  w«s 
witling  to  look  into  the  state  of  the  accounts  of 
the  other  Masters,  to  guard  against  the  like 
misfortune ;  .and  at  the  same  time  proposes  to 
them  to  advance  money  to  help  to  pay  Mr. 
Dormer's  deficiency.  Fire  hundred  pounds  a 
piece  is  raised  by  nine  of  them,  and  applied 
aoconliogly ;  the  last  of  these  500/.  paid  in 
August,  1791.  And  upon  the  7th  of  Novem- 
ber, 17S1,  a  second  letter  is  written  to  hasten 
tliese  accounts,  and  every  argument  used  that 
could  be  thought  likely  to  induce  them  to  it : 
hilt  the  labour  proved  too  difficult,  and  the  pur- 
suit was  forced  to  be  given  over  till  a  more 
convenient  time  and  opportunity  should  pre- 
sent. What  was  done  m  this  instance  also,  I 
beg  leave  to  say  likewise,  was  following  the 
example  of  another  ^reat  man,  in  the  method 
he  took  in  the  case  of  Dr.  Eddisbury,  and  that 
has  some  circumstances  less  favourable  than 
the  present:  Dr.  Eddisbury  was  always  in 
town,  or  at  least  witliin  the  reach  or  power  of 
the  Court,  ahd  yet  his  person  was  not  secured 
for  many  years  after  his  first  failure. 

Upon  the  fi9th  of  January,  7  AnnsB,  there  is 
an  order  entered  in  his  case,  (the  only  one  we 
can  find  on  the  file)  for  Dr.  £ddisbury  to  de- 
liver up  his  effects  to  the  two  senior  Masters: 
it  recites,  That  Dr.  Eddisbury  had  several  sums 
and  securities  for  money  in  bis  hands,  and  that 
several  orders  had  been  made  for  money  out  of 
his  hands,  which  were  not  complied  with ;  and 
that  he  declared  himself  not  able  to  pay ;  and 
that  his  accounts  given  in  were  not  fiill :  it  is 
therefore  ordered.  That  in  four  days  time  after 
notice,  he  do  account  to  the  several  Masten, 
tad  deliver  in  to  the  saki  Masters  what  he  hath 
in  hand,  and  the  report  to  be  taken  in  ten  days. 
My  lords,  by  this  order  it  appears  that  Dr* 
Addisbnry  bad  several  orders  aiade  upon  him 
for  money  to  be  paid,  not  in  average,  lor  some 
time,  WthoMaideni  iiol«OBplic3  with}  :%nd 


that  he  had  not  given  foil  cxtmioitioa,  and 
had  prevaricated  with  the  Court;  |ettbehn 
•ztreuiity,  the  committing  his  penos,  sod  or* 
deriug  payment  in  an  average,  was  not  thou^t 
of,  till  it  was  certainly  known,  and  be  bid  ic- 
tually  confessed,  that  he  had  not  assets  to  piy 
the  whole. 

In  the  present  case,  Mr.  Dorsfter  was  rn* 
mined,  discorered  his  estate,  assigned  the  wboh 
in  trust  for  the  suitors,  but  died  before  the  ca> 
quiry  could  be  perfected. 

In  Dr.  Eddisbury's  case  the  other  Hailcfi 
contributed  at  first  to  supply  his  defipieDcy,  n 
they  since  did  in  the  case  of  Mr.  Dormer :  vk 
this  without  doubt  was  so  done,  in  bopei  tbt 
his  effects,  when  fully  discovered,  would  k 
time  prove  sufficient  to  answer  all,  or  much  the 
greatest  part  of  the  suitors' demands:  Andte  ^ 
nr  both  cases  are  parallel,  and  orders  mtdeftr 
payments  to  the  respective  suitors  in  genera^ 
as  they  a|>plied  for  toem.  And  no  arera^  mi 
directed  m  the  case  of  Dr.  Eddisbury,  till  ittp- 
peared,  evenhy  his  own  confession,  that  bit  ai« 
sets  were  not  sufficient  to  make  good  the  m* 
tors  whole  demand :  and  when  the  qnaotusi  if 
the  deficiency  was  known,  payments  werediiti^ 
ed  by  the  Court  to  be  made  w  average.  So,  n 
all  probability,  in  due  time  the  like  wder  sooU 
have  been  made  in  the  present  case:  bot  thit 
could  not  possibly  be  done  till  the  valoe  af 
Mr.  Dormer's  effects  could  be  known  sad  as* 
certained,  in  order  to  icLt,  the  proportioB  to  k 
paid,  in  average.  And  this,  my  lords,  lothif 
time,  through  the  many  accidents  before-mea' 
tioned,  it  has  not  been  possible  to  effect:  asd 
therefore,  the  not  directing  payments  tn  so  iw* 
rage,  cannot  be  reasonably  objected  to  Ibe  pre- 
sent impeached  lord  as  crimmal :  hb  iatssliaa 
throughout  the  whole,  appears  to  be  calenlaled 
for  the  service  and  benefit  of  the  soitsn  of  the 
Court  alone,  without  any  prospect  or  poaiibi* 
lity  of  advantageto  hioMclf.  His  design  wai 
to  procure  every  suitor  fiill  satisfaction  for  bit  de 
mand :  and  if  nothing  had  happened  to  intensft 
so  just  a  design,  it  is  possible  that  his  great  inl 
for  the  public  good,  and  his  indefatigable  ia« 
dustry  might  in  due  time  hare  had  their  dcain' 
effect. 

Butjmater  powers  have  now  interpossdfisd 
this  difficulty  being  found  to  exceed  tbeaisfk 
authority  ot  a  Chanceltor,  may  betboogiitli 
deserve  the  greater  power,  care,  and  wisdom  et 
the  legishiture. 

My  lords,  what  afterwards  happened  is  tiis 
case  of  Mrs.  Chitty,  is  in  pert  answered,  is 
what  has  been  observed  upon  the  knt  Artide; 
and,  I  humbly  apprehend,  that  a  plain  nsnt^ 
tive  of  that  fact,  will  be  a  sufficient  snswtrW 
the  dgection  that  has  been  made  in  this  respoA 
The  earl  of  Macclesfield  having  no  certaia  ae* 
count  what  cash  of  Mr.  Dormer's  remshisd  n 
his  successor  Mr.  Edwards's  hands,  madesrdaf 
ft>r  payment  of  sums  of  money  ftom  *>**  IJ 
time,  as  aipplioation  was  made  in  Court;  w 
partioolarly  to  pay  Mrs.  Chitty  1,000/.  psitoT 
11,000/.  of  her  money  which  had  been  bsHf*K 
into Ceort m BIr. Domer'ntiine.   Ito^^wV 
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assigns  this  to  Mr.  Loekman^  Mr.  Lockman 
applies  to  Mr.  Edwards,  the  present  Master,  for 
payment,  and  is  there  disappointed  of  bis 
money :  then  he  applies  to  the  Lord  Chancel- 
lor, and  represents  tne  pressing  necessities  they 
laboured  under,  that  the  naynlent  of  1,000/.  to 
him  at  that  juncture  or  time,  wooid  be  of 
greater  serf  ice  to  him  than  the  whole  money 
coald  i)e  at  any  futnre  day  :  that  this  sum  of 
money,  if  immediately  adranoed,  would  make 
his  creditors  easy ;  and  without  it,  he  must  in* 
eriCably  be  thrown  into  a  ffaol. 

This,  my  It^rds,  we  shall  be  able  to  make  out 
in  proof  (though  Mr.  Lockman,  upon  his  eza* 
inioation,  denied  it,)  and  the  late  Chancellor, 
Out  of  pure  compassion  and  charity  to  this  gen- 
tlemah,  and  Iveticving  his  circumstances  to  be 
as  he  represented  them,  pays  him  the  money 
out  of  liis  own  pocket ;  and,  at  the  same  time, 
or  soon  after,  told  him,  that  he  must  expect  no 
more  from  him,  but  most  watt  tiH  Mr.  Dor- 
mer's efftects  conM  be  got  in,  or  the  money 
could  be  advanced  some  other  way. 

What  objection  can  be  reaMhably  made  to 
this  part  of  the  impeached  EarPi  conduct?  To 
deliver  a  suitor  in  distress ;  to  extend  a  chari- 
table arm  to  rescue  him  from  the  reiy  gfit^  of 
a  prison  just  opening  to  receif^  Ifim  ;  if  this 
be  a  crime,  and  to  be  objected  to  him  by  the 
Tory  person  who  now  enjoys  his  liberty,  as  thtf 

g'fi  of  this  noble  lord's  generous  butundeserred 
unty,  1  must  not  pretend  to  say  that  he  has 
many  virtues. 

On  thejcontrary,  I  hope  it  will  abundantly  ap- 
pear to  your  lordships,  even  from  this  instance, 
and  from  the  whole  series  ofthfs  noble  lord 'scon- 
duct,  that  he  firmly  believed  that  alt  the  suitors 
of  the  Court  would,  in  doe  time,  be  mad^^asy, 
and  their  whole  demands  be  made  good  to  them. 
jAnd  had  the  whole  body  of  the  Masters  as  cheer- 
fully concurred  in  this  good  design,  and  con- 
tributed as  generously  to  support  the  honour  of 
the  Court,  and  themselres,  it  is  more  than  pro- 
Imble  that  the  suitors  would  not  long  have  had 
any  just  occasiou  of  complaining,  nor  your 
lorasbips  the  trouble  of  this  prosecution. 

It  was  for  this  end  that  the  Masters  were  so 
often  called  upon  to  make  a  reasonable  contH- 
ImtioD,  and  all  arguments  made  use  of  that 
irouTd  either  persuade  or  terrify  them  into  a 
compliance,  in  making  the  suitors  easy,  until 
a  proper  fund  or  method  could  be  founa  out  to 
ffive  them  entire  satisfaction,     Most  of  the 
Masters,  I  think  all  but  one,  were  convinced  that 
tbia  was  a  reasonable  and  just  proposal,  and 
expressed  a  readiness  to  come  into  it ;    and  it 
waa  for  this  purpose,  that  they  were  bid  to  con- 
sider  of  the  consequences  of  forfeiting  their 
offices,  and  of  a  complaint  in  parliament. 

Aod  for  whose  benefit  were  these  argumtets 
Ihinrniade  and  pressed  upon  the  Masters  P  Who 
could  profit  by  their  compliance,  or  suffer  by 
their  rafasal  ?  Not  the  Chancellor  hiroseTf :  he 
bad  no  other  interest  to  serve,  no  inclination  to 
grtUifyy  hut  a  just  zeal  for  the  pablic  good, 
snd  a  eenerous  concern  for  the  gpneat  loss  that 
was  liEa  to  happfu  to  the  tmitori  of  tfao  ooorty 


without  his  vigorout  interposition  and  as- 
sistance. 

This,  my  lords,  I  humbly  hope,  appears 
to  be  the  sole  and  josi  priociple  upon  which  this 
-noble  lord  has  founded  all  bis  designs  and  ac«> 
tions,  to  restore  the  credit  of  the  &ort,  which 
had  been  greatly  injured  by  other  men's  ill  con-* 
duct ;  to  procure  the  suitors  in  general  the  best 
sattsfiiction  that  could  be  obtaioMl ;  not  partially 
ptfeferriog  one  to  another,  but  endeavouring  to 
do  every  suitor  fbll  and  eqoal  justice  in  order, 
as  their  complaints  were  brought  before  him. 

As  to  the  expressions  proved  to  be  made  use 
of  by  the  impeached  Earl,  in  the  case  of  Har» 
per^  surely  tney  can  have  little  weight. 

Can  it  be  imagined,  that  after  so  many  tran« 
sections  had  happened  ta  the  Court  of  Chan- 
eery,  m  relation  to  Mr.  Dormer's  oiisfortones, 
and-  the  great  losses  that  were  like  to  happen  to 
the  suitors  thereby,  the  then  Chancellor  tiimself 
should  be  tlie  only  person  that  had  never  beard 
of  it }  and  even  alter  sacb  time  as  he  had  been 
endeavouring  to  find  out  teeans  to  remedy  so 
gveM  an^fevilP  Could  any  maa  of  leas  sagaeicy 
than  he  most  be  allowed  to  have,  conceive  that 
he  eonM  he  credited,  even  in  the  Court  wfaeieia 
he  presided,  in  saying  (as  it  is  now  reppcscot^), 
that  he  was  a  perfect  atrangte  to  the  aflkur  of 
Mr.  Dormer ;  that  he  had  heard  nothlngLOf  it^ 
hot  as  kite  news,  a  fiyliig  import,  that  might  be 
true  or  false?  No,  my  lords,  that  oertaCnly 
could  not  be  his  intention,  in  speaking  the  words 
that  tne  said  to  be  uttet«d  by  him  on  this 
o<»asibn. 

But  when  a  purchaser,  nnder  the  decree  of 

SO  Court,  that  had  paid  bis  money  in  to  the 
aster,  and  required  bis  conveyances  to  be  exe- 
cuted, could  not  procure  the  parties  interested 
to  execute,  without  actual  payment  of  the  piir* 
ehase-money  to  them  at  the  ttme  of  the  execn- 
tion,  and  that  money  was  sunk  in  Mr.  Dor* 
mer's  hands ;  this  first  brought  the  deficiency 
of  Mr.  Dormer  in  judgment  before  his  lordship; 
and  it  wks  the  first  time  it  came  regularly  be-^ 
fore  him  in  judgment.  Upon  this  he  'deelared, 
That  then  It  was  a  proper  time  for  him  to  make 
a  strict  enquiry  into  this  matter:  he  could  not 
properly  enter  upon  this  enquiry,  npon  the  un- 
certain reports  or  persons  about  the  town,  or  upon 
any  private  conversation  or  information  that  he 
might  have  received,  and  possibly  misrht  iiave 
the  expression  of  common  tidkers  of  news; 
but  now,  that  itcane  judicially  before  him,  he 
would  thoroughly  examine  mto  the  whok 
matter,  and  endeavour  *to  apply  a  proper  re- 
medy. 

This,  my  lords,  we  shall  prove  to  be  the 
occasion  and  manner  of  the  speaking  these 
words,  by  persons  that  were  then  present  la 
Court ;  and  this  happened  hut  in  December  h»t 
was  twelve- month ;  and  accordingly  it  was  or- 
dHtd  to  be  put 'under  the  immediate  examlna^ 
tion  Of  Mr.  Bdwards,  who  succeeded  Mr.  Dor- 
mer in  the  office,  and  who  must  dierefore  be 
admitted  to  he  the  most  proper  person  to  perfedt 
that  enquiry,  and  also  becanse  oe  was  the  moit 
eonoemed  in  dM  eonseqaaness  ef  it:  hattiBia 
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niigfht  appeal  to  the  grett  reward*  his  ma- 
jesty baa  bestowed  upon  bim :  ihoae  Tery 
^^cea  which  have  been  exaggerated  againat 
him,  are  the  noblest  tealianooy  in  his  faroar. 
Mis  majesty  thought  him  worthy  of  the  great 
•eal,  becauae  be  had  found  hina  ftithfui  in  his 
other  trusts.  His  majesty  approved  hini,  be- 
cause bis  subjects  had :  it  was  for  their  aakes 
(ihecotratanc  motive  of  his  choice)  that  be  ap- 
pointed him  Lord  Chancellor. 

This  onoe  was  the  Earl's  character;  this 
once  hie  merit.  Theae  were,  nay,  are  atill  our 
obligations  to  him.  My  lords,  experienced 
worth  has  a  right  to  erealer  confidence  iuid 
credit :  thb  is  a  rule  of  evidence,  and  of  com* 
mon  justice ;  and  unless  the  moat  convincing 
proofs  are  offered,  your  lordships  never  can 
believe,  that  one  who  has  done  so  greatlv  well, 
can  do  so  baaely  as  ia  suggested  by  the  Charge. 
But  supposing,  upon  so  very  strict  «i  en- 
^iry  into  the  omduct  of  any  great  man,  some- 
thing  amiss  was  fonnd  ^for  the  greatest  are  but 
men,  and  must  have  tailing^,  yet  ia  former, 
anerit  not  quite  to  be  forgot.  Public  aervicea 
are  thought  just  reaaona  for  remission  «f  the 
highest  past  offences,  though  done  perhapa 
merely  with  a  view  of  obtaining  it :  and  aball 
those  done  upon  a  nnore  generoua  principle, 
ariaing  irom  an  honeat,  diainterested  heart, 
Reserve  a  less  regard  f 

.  fiut,  my  lords,  that  I  may  have  the  better 
•pportunity  of  observing  on  the  evidenoa 
brought  for  the  Conunons,  aa  well  as  on  the 
Arguments  offered,  I  shall  beg  leave  to  follow 
the  learned  Mauagera  in  the  method  they  took 
themselvea. ' 

The  foundation  of  theu:  Charge  is,  the  dis- 
posing of  several  officea  for  considerable  auma 
of  money.  Tbia  is  the  corruption  !  Thia  the 
txtortton !  And,  to  aggravate  the  (^ilt  of 
tbia,  and  raiae  your  iordahipa'  indignation,  the 
preamble  acta  forth,  '*  That  in  or  about  May 
1718,  the  Earl  waa  appointed  Lord  Chancellor 
of  Great  Britain,  ana  did  thereupon  take  the 
■sual  oath  for  the  due  execution  of  that  high 
office,  and  such  other  oaths  aa  have  been  ac- 
cnatomed.''  And  the  aubsequent  Articles  pro- 
ceed to  charges  bia  lordship  with  breach  and 
violation  of  hia  oatli  as  Lord  Chancellor.  The 
learned  gentlemen  who  had  the  conduct  of 
the  evidence,  juatly  ae&aible  of  the  expecta* 
tion  they  had  raised  by  thia  aggravation,  did 
attempt  a  protff.  \ 

The  Earl,  in  his  Answer^  had  aet  fiirth  at 
large,  the  oath  he  took  aa  Lord  Chancellor, 
iHien  Arst  appointed ;  and  had  insisted,  that  be 
took  no  other  oath  of  oQoe«  Was  (his  theoath 
the  Earl  had  thus  broke  and  violated. F  No,  it 
was  not  this ;  but  one  wbichj  by  the  Articles, 
he  is  no  where  charged  with  ever  havin|f 
taken.  Upon  the  choice  of  aberi^  it  aeema, 
the  12ih  ot  Ric.  S,  is  annually,  in  Old  French, 
read  over  by  the  clerk  ;  and  ail  preaent  at  the 
council  kiss  the  Bible.  It  is  this  transaction 
with  which  they  would  afiect  the  Earl.  But, 
my  lords,  it  is  uotorions,  that  the  atatute  ia  so 
far  ji^rowtt  obaokte,  that  ia  bo  other  inataaae, 


beaklea  this  "of  aheriA,  is  it  at  present  tikn 
notice  of.  And  aa  the  oath  upon  this  oocama 
must  be  abaolutelj  confined  to  the  cboiee  if 
them  s  80 18  H  evident,  that  the  statute  itNV 
never  did,  nor  waa  intended  to  reach  affioen 
^the  nature  with  these  in  qneation ;  ss  I  dnl 
larther  observe.  And,  indeed,  with  the  oilh 
directed,  the  statute  ia  so  extremdy  rigid,  fhH 
I  must  own,  for  my  part,  I  do  not  see  idt 
aervice  it  can  do  society  id  its  full  extent,  it 
may,  |)erhapa,  afford  aome  proteelioa  to  a 
first  minister  in  laying  bim  under  the  ett- 
gation  of  an  oath,  to  put  none  into  m  offiet 
who  shall  pursue  or  aolicit  by  himself  er  bj 
other. 

However,  1  cannot  help  thinking  tbit  Ai 
learned  Maiia|^  had  but  Tery  amaH  pretmee 
for  the  refiection  he  waa  pleased  to  make,  ii 
Baying,  That  the  Earl  aeemed  to  have  foijnt 
thia  oath  not  only  in  hia  Answers,  hot  n  w 
conduct ;  when  it  appears  that  he  himsdf  M 
forgot  how  he  had  charged  it  in  bis  Artieha 
If  ha  will  cast  hia  eye  back  upon  them,  bi 
will  find  that  the  preamble  makea  mentioB  of 
no  oatha,  but  what  were  taken  by  the  Sal 
upon  hia  maiesty'a  appointment  of^^hin  to  tbi 
aeal;  «id  theArtidea  charge  bim  only  witb 
TiolatMn  of  bia  oath,  as  \mA  ChanceUor. 

Having  justified  the  Earl's  memory  ia  drii 
point,  1 4iroceed  to  justi^  his  condoct  ii 
others ;  and  I  hope  the  defence  he  has  nafc 
by  bis  Answer  will  have  ita  weight  with  jw 
lordahipa.  The  Earl  baa  in«idted,  «*  That  the 
making  presents  haa  been  long  used  and  pra^ 
tised  in  the  tinlle  of  hia  predeceaaora ;  thataaeh 
presents  have  been  reckoned  amongst  tlieaa^ 
cient  and  known  perquiaitea  of  the  great  tal; 
that  the  makiuff  and  aconiting  them  haa  beta , 
notorioua  to  all  the  world,  and  never  bef«i 
looked  upon  aa  criminal,  or  oompfaanedefiil 
aucb."  My  lords,  tliia  (aa  far  as  piaof  inv; 
qoisite)  we  shall  make  fully  appear  by  gMlj 
numbera  of  witneaaes,  who  are  aUe  to  apHi* 
to  both  the  opiuion  and  practice  of  the  tffn' 
predecessors.  To  thia  it  haa  indeed  beeo  aw, 
that  the  Earl  may  be  guilty,  though  hisfta* 
deceasora  have  escaped  nncensured  or  aa- 
punished.  My  lords,  the  examples  weiii^ 
followed  are  too  worthT  to  lead  us  into  gawj 
but,  my  loida,  if  the  Earl  haa  only  done  aw 
they  have  done,  and  receired  what  tbeyaa* 
teemed  an  honest  perquisite ;  was  tbepiaiw^ 
in  itself  not  quite  so  rqroiar  at  fiiat,  T^ 
*  8unt,tidembilia,  quae  conaactudo  compcabat 
—Usage  (if  ancient)  haa  so  great  autboii^i 
that  it  mdaeatfae  common  law  of  £o^' 
and  though  with  us  it  cannot  repeal  a  ataiaie| 
or  destroy  ita  force,  which  it  does  ia  5^ 
countries,  yet,  my  lords,  there  is  an  ^^? 
be  observed ;  and  reason  aa  well  aa  boo^l? 
muat  inform  your  lordahipa,  that  v»uanf^ 
to  be  treated  with  the  utmost  severity  ^^^ 
old  statute  naay  direct ;  when  great  ^^""^ 
may  baTe  led  him  to  the  action,  *|^£^v2 
connivance  of  hia  predecesaon  pronnaaajaB 
security  from  censure.  ^ 

Bot  the  Earl's  deftnoe  atopaurt  iurei  a* 
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Mji,  **  He  humbly  bopct  that  tbe  gifing  or 
Koeiviiig  presents  on  such  oecasions  is  not  cri* 
miml  in  itself,  or  by  the  oommon  law ;  and 
that  there  is  not  any  act  of  parliament  what- 
aoeirer,  by  which  the  same  is  made  criminal, 
or  subfect  to  any  punishmeDt"    To  this  the 
kurncd  fentlemen  haveffifen  bat  Tery  general 
aofwers.    Some  bate  by  rhetoric,  wstead  of 
leaioo,  endeavoured  to   persuade  your  lord- 
ships, that  the  act  itself  is  highly  sinful,  and 
that  the  corruption  in  selling  oiOfices  is  greater 
and  far  more  dangerous  to  society  than  even 
selliog  justice  itself:  others  have  ulked  of 
eommon  law,  and  statutes,  but  have  produced 
none,  except  those  of  12ih  of  Rich.  S,  and  5 
and  6  of  £dw.  6,  and  a  few  inferences  drawn 
from  them,  which  I  shall  speak  more  largely 
to  inamediatelv :  ^nd  as, the  learniug  and  ex- 
perience of  those  gentlemen  are  too  great  for 
any  law  to  escape  their  observation,  so  is  their 
honoar  to  reserve  any  for  their  reply,  I  shall 
lake  it  for  granted,  that  since  no  other  has  been 
mentioned,  there  is  no  other. 

My  lords,  the  writers  upon  the  law  of 
nature  have  properly,  distinguished  between 
selling  justice,  and  offices  concerning  the  ad- 
ministration of  justice:  and  not  as  the  learned 
Managers  have  done.  With  them  the  selling 
justice  is  absolutely  forbid,  is  absolutely  cor- 
rupt and  immoral.  The  selling  offices  is  matter 
of  mere  policy,  varied  in  different  governments^ 
prohibited  in  some,  allowed  in  others. 

Among  the  Rooums  the  law  in  this  particular 
fluctuated  and  changed,  and  though  the  sale  of 
offices  was  geuerally  forbid,  yet  it  received 
great  alterations,  as  tne  emperors  or  the  people 
were  disposed  :  when  elections  of  the  magis- 
trates were  popular,  the  suffragia,  or  votes  of 
the  |»eople,  were  bought  and  sold  ;  but  as  this 
practice  nroduced  frequent  riots  and  disorders, 
frequent  laws  were  made  to  restrain  it,  which 
are  still  extant,  and  part  of  the  body  of  the 
ci^il  law :  however,  all  proving  unsuccessful, 
the  ^emperors  took  occasion  from  it  to  usurp 
upon  the  people,  and  name  the  magistrates 
themselves :  this  translatkm  of  authority  car- 
ried the  bene6t  b  courtien,  and  other  men 
of  power*  who  took  a  sort  of  brokage  for  their 
iotereet.     Tbeodosius  the  emperor,  so  far  gave 
conntenance  to  this  practice,  that  he  even  al- 
lowed a9  action  forthe  recovery  of  what  was 
promised  for  procurement  of  any  place.    In 
]>rocesn  of  time  the  emperors  themselves  par* 
tieipated  and  took  a  share  of  this  advantage, 
which  introduced  a  distinction  of  «  Suffinginm 
Dominicum,  and  privatum."  "  Suffiragiumpri- 
Tatnniy  *quod  Aulicis  dabatur  ;'|  and  «<  Domi- 
ucnoiy   quod  Imperialibiis  rationibus  infere- 
[»atar."     This  distinction,  aa  well  as  the  prac- 
iice,^  is  Tery  evklent  from  the  two  novels  of 
Fustipiao,  which  were  intended  absolutely  to 
irevent  for  the  future  all  sale  of  offices.    In 
^ow^   16 19  it  is  said,  "  Ejusmodi  Dominica 
uffra|ri|i  ofiagnum  reddebantpecuuiarumcumu* 
pm  ;"  and  in  Novel  8,  that  by  the  prohibition^ 
'  QueaUia  immodiqos  imminuitur  impcrio." 
It  is  weU  Imowp  that  in  Fr^ncei  tha  lawi 


have  varied  in  like  manner.  Sometimes  Uis 
sale  of  offices  was  permitted,  sometimes  forbid  ; 
but  at  preaent,  and  tor  this  last  century,  it  has 
been  so  far  encouraged,  that  officers  retain  the 
right  of  resignation  even  in  succession,  and 
transmit  it  to  their  heirs,  in  .case  they  have 
paid  the  annual  tax  or  duty  within  the  year. 

I  mention  this  to  shew  what  the  opinion  has 
been  of  other  governments ;  that  they  have 
not  esteemed  this  practice  so  highly  cnminal, 
or  unreasonable ;  and  as  they  have  not^  so  nei- 
ther have  we:  for .  notwithstanding  what 
has  been  urged  with  so  much  ingenuity  ;  (ac- 
cording to  my  poor  apprehension)  that  very 
statute  of  £dw.  6,  so  much  insisted  on,  is  the 
strongest  proof  which  can  be  given,  not  only 
that  in  particular  instanoes  the  sate  of  offices  is 
now  permitted,  but  that  it  was  in  gen«:ral  be- 
fore that  statute,  by  the  common  law  of 
England.  This  statute  in  sect.  Sd,  enacts, 
that  **  all  bargains,  sales,  promiaes,  &c« 
shall  be  void."  And  yeV  by  the  seot.  6,  it 
makes  provision,  that  "  it  shall  not  extend 
to  any  liargain,  sale,  gift,  grant,  &c.  concluded 
and  agreed  before  the  1st  day  of  March 
next  coming,  but  that  the  same  bargain  and 
sale  so  concluded  and  agreed,  shall  always 
remain,  contiuue,  and  be  in  such  force,  strength, 
and  effect,  as  U'  this  act  had  never  been  had  or 
made."  If  bargains  and  sales,  agreed  before 
the  1st  of  March,  are  to  continue  in  such  force, 
&C.  as  if  this  act  had  never  been  made,  the  con<« 
setjuence  to  me  seems  certain,  thai  those  bar- 
mns  and  sales  had  force,  and  that  they  were 
before  effectual  and  legal ;  for  otherwise  the 
provision  would  be  absurd  and  ridiculous. 

The  7th  section  of  this  statute  still  goes  fur- 
ther, and  oaakes  a  perpetual  provision,  that 
<*  This  act,  or  any  thing  therein  contained, 
shall  not  in  any  wise  extend,  or  be  prejudicial 
or  hurtful  to  any  of  the  chief  justices  of  the 
king's  courts,  commonly  called  the  King's- 
bench  or  Common  Pleas,  or  to  any  of  the  jus- 
tices of  the  assixe  that  now  be,  or  hereafWr 
shall  be;  but  that  they,  and  every  of  them, 
may  do  in  every  behalf,  touching  or  concern* 
iog  any  office^  or  offices  to  be  given  or  granted 
by  them,  as  they,  or  any  of  them,  might 
have  done  before  the  making  of  this  act." 

If  this  statute  be  explanatory  of  what  the 
common  law  was  before,  and  as  such  it  waa 
insisted  on,  it  is  certainly  impossible  to  doubt, 
but  that  by  the  oommon  law  the  sale  of  offices 
was  allowed :  *«  The  chief  justices,  &c.  may 
(touching  their  offices)  do  aa  they  might  have 
done  before :"  this  act  is  to  prevent  the  sale  of 
offices,  and  yet  not  of  their  offices  ;  they  had 
been  used  to  bargain,  and  sell  them,  and  still 
may  do  it,  for  this  act  is  not  to  be  iu  any  wise 
prejudicial,  or  hurtful,  to  any  of  them.  This 
IS  the  plain  sense,  this  the  very  language  of 
the  provision. 

But  1  humbly  conceive  that  this  provision  is 
not  only  an  evidence  of  what  the  common  law 
itself ,  was,  but  that  the  act  of  Rich.  S,  (of 
which  1  before  made  meutiou)  could  never  be 
intended  lo  rsaub  offices  of  this  nature ;  for  as 
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tfie  act  of  Rich,  fi,  directB  an  oath,  whieh  th« 
chief' jiutiees,  %cc,  are  expressly  required  to 
take,  can  it  be  imagiDed,  vrithout  the  ^ttateit 
eztraTaffaooe  of  fancy,  that  the  legislature 
should  DC  so  very  forgetful,  as  to  guard  and 
secure  to  them  a  pririlege  which  they  could 
uever  exercise  without  the  highest  perjury  ? 

This,  my  lords,  is  the  only  statute,  wnich, 
as  I  apprehend,  any  way  concerns  ihe  Charge 
brought  affainst  the  noble  Earl :  but  does  this 
statute  make  the  sale  of  offices  crimioal?  Does 
il  direct  a  punishment,  or  even  by  any  general 
elause  forbid  the  practice  of  it  ?  It  is  true  the 
bargains  are  hereby  made  void,  the  person  who 
sells,  does  lose  his  right  of  nominatiOD,  and  he 
who  gires  or  pays,  is  to  be  adjudged  disable  in 
law  to  hare  the  oiCce.  My  lords,  these  are 
the  discouragements  which  the  legislature 
then  thought  proper  to  lay  such  bargains 
under,  these  the  only  penalties ;  if  the  Earl  has 
by  his  conduct  done  what  this  statute  disap- 
proves ;  if  he  has  bargamed  and  sold  offices, 
which  your  lordships  jud|re'  within  the  statute, 
and  the  constant  usaffe  of  his  predecessors  will 
Bot  give  protection,  the  statute  points  out  your 
kirdships' justice.  Bat,  my  lords,  this  ttnfor* 
tonate  great  man,  we  think,  has  already  more 
than  satisfied  this  Itw ;  he  has  resigned  the 
seat,  and  yet  stands  impeached  before  your 
krdships. 

Oflences  are  to  be  judged  of  by  Hie  penalties 
and  punishments  the  legislature  has  annexed : 
for  in  determining*  the  penalties,  it  determined 
the  sense  it  had  of  the  offence :  when  penal 
laws  are  made,  it  must  always  be  supposed, 
that  a  consideration  was  had  of  the  malig[nity 
of  the  act  fbririd,  and  of  its  influence  on  sociely , 
and  that  the  punishment  directed  was  esteem- 
ed adequate  and  just :  by  this  rate  it  is  easy  to 
^oess  what  the  legislature  thouffht  of  the  of- 
fence of  selling  offices.  And,  indeed,  it  would 
ha?e  been  (if  1  may  use  the  expression)  unbe- 
coming the  legtslaturs  to  hare  inflicted  se- 
"rerer  penalties,  while  by  the  same  law  it  per- 
mitted the  first  judges  in  the  nation  to  do  what 
it  seemed  to  condemn  in  others. 

When  a  law  is  once  past,  the  transgressor  of 
it  is  subject  only  to  what  that  law  directs ;  to 
inflict  a  greater  punishment,  would  be  desert- 
ing Uw,  and  actmg  arbitrarily.  This  observa- 
tion will  hold  in  every  instance,  in  matters  of 
common  justice,  as  well  as  public  policy  :  to 
forbid  to  rob,  or  murder,  is  only  to  enforce  what 
was  alwajTs  law ;  ^to  forbid  to  sell  offices,  is  to 
lay  a  political  restraint  on  acts  indifferent.  And 
yet  in  the  former  case,  to  punish  the  offender 
Deyond  the  law,  would  be  unjust  and  arbttrary. 
Are  prohibitions  merely  political  more  sacred  f 
Oi^)8  a  trespass  against  them  more  severely  to 
be  treated,  than  one  against  the  law  of  nature, 
the  law  of  God  ?  No ;  your  lordships  (I  say  it 
with  submission)  are  the  supreme  judges  of 
the  nation ;  as  such,  the  supreme  judges  of 
the  law  ;  for  by  the  laws  your  lordships  always 
judge :  it  is  the  pecuHar  blessing  of  our  nation, 
to  have  certain  known  laws  to  be  the  guide  of 
•or  actionii  and  the  measure  of  our  ^ponisli^ 


meats;  to  teeure to  us  this  blesnnghtskM 
the  labour  and  the  glory  of  onr  aaeettMri/ 
For  theoike  of  this,  the  fitevekilion  is  hdote^i 
and  fbr  a  steady  adherence  to  thb  ssersd  nA«i 
his  majesty  is  esteemed  the  joy,  the  falety,(lis 
liberty  of  his  people. 

I  l»eg  pardon  for  dwelling  so  l^g  upon  lUi 
subject;  but  the  honourable  gestmieaef  tM 
House  of  Commons  having  made  the  sde  sf 
offices  the  foundation  of  their  whole  Charge,  1 
thought  it  of  some  conseqoence  to  prore  t» 
your  lordships,  that  it  is  no  ways  cnmiail  ki 
Itself  r  and,  my  lords,  if  it  be  not  oiaiMI, 
where  Is  the  corruption  P  Where  theexioitiNf 
Is  it  in  the  naanner  of  receiving  presentsP  H«<r 
thM  was,  the  learned  aeijettit  of  countrivilk 
me  has  already  giten  your  lordships  an  aeooinC) 
an  account  which,  we  hope,  does  sufficieatlyisi' 
tify  thcEarl  against  the  imputation  of  haggnsg, 
or  of  screwing  up  the  candidates  to  what  dief 
gave.  But  as  these  sareral  Anides  will  te 
moi«  fully  spoke  to  whM  we  come  to  prwhiei 
our  evidence,  Ishtilpfess  them  over  with  tt 
ObseiiratiOn  or  two.  If  the  Sari  had  so  grcitt 
thirst  fbr  gain,  and  wis  so  resolutely  best  tt 
amiu^suoh  excessive  sums  of  money,  itiitt 
me  very  strange,  that  whenever  bis  opsorts- 
nity  offered,  and  he  had  the  firee  and  fidl  ^^ 
sal  of  an  office  upon  a  vacancy  by  drndi,  M 
sbouM  always  receive  a  much  less  sum,  thai 
whAt,  ftom  the  very  face  of  the  Artideitten- 
selves,  appears  constantly  to  have  been  piidif 
Master  to  MMer.  Had  the  Eari  pot  ibe 
officb  op  to  auction,  or  even  insieted  on  a  prte^ 
is  it  probable  thai  he  should  not  be  aUe  to  ^ 
tain  one  as  great? 

However,  as  I  pass,  I  cannot  help  m% 
notice  of  the  circumstance  #ith  which  their- 
tide  of  Mr.  Thurston's  admission  is  intrsihiori, 
«« That  Borret  died  insolvent,  greatly  iideW 
to  the  suitors,  and  the  said  EaH  did,  irittan 
sectiring  a  just  satisfaction,  ndraft  him."  Ywr 
lordships  must  have  Observed,  thut  iheEanj* 
not  so  much  as  charged  here  with  n  fcnewleqg 
of  this  insoKeocy ;  and,  my  lords,  kao#Wp 
only  can  create  the  guilt.  If  tlie  Elffl  w  »JJ 
know  it,  can  your  k>rdshi|>s  censure  biifc  ?» 
it  be  asked,  why  hfe  did  not  f  Mr.  GedfteTi 
who  was  prodoced  and  examhied  by  tbeHiit- 
gers,  has  already  give  It  full  *"«^*'^*jf 
Godfrey  was  iKkost  intimate  with  the  ann« 
Borret,  and  as  such  was  directed  by  the  BWJ 
inspect  them ;  he  has  depOSNfd,  That  heWl 
theEArl,  he  thought  there  would  bo  ne*"* 
ciency  In  his  office  ;  this  (your  lordshi|ii  wa 
remember)  he  said  was  his  own  siocrie  "*- 
nion,  and  he  gave  good  reasons  for  it. 
Borret  had  a  very  good  income,  repdtedwt 
per  ann.  besides  lits  place ;  he  had  Iktel;  flitf- 
ri6d  a  wiffc  of  fbrtune  ;  his  fhmiiy  Uved  with  W 
fhther-in-law  f  and  he  himself  n  man  of  »a- 
pence:  Mj  lords,  Mr.  Godfirey  toW  y««,» 
was  so  Ibfly  hi  this  opinion,  that  whcaW* 
Green,  the  deceased's  nnde,  made  s  oeiBjJ 
of  a  debt,  he  was  greatly  su^flrised,  not  iingj 
ing  that  be  had  owed  one  single  fktmj* 
Wheneethi^  deficiency  (Of  tharr  it  tty) 
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can  tell :  bat,  my  lords,  that  fatal  year  of  17)0, 
if  o«t  to  long  past  j  as  to  leave  us  quite  without 
ooajecture ;  a  year,  my  lords,  when  the  coota- 
gioa  was  so  Tiruleot,  that  scarce  any  Tirtue 
was  left  uninfected  ;  and  those  who  sunk  under 
It,  remarkably  desene  our  pity,  as  sad  in- 
stances of  baman  frailty :   to  this  year   the 
Masters  owe  their  whole  distress,  and  to  them 
the  £arl,  though   innocent,  this  anrarated 
Change:  hut,  my  Idrds,  supposing  a ddSciency 
in  this  office,  and  known  too  by  the  Earl  him- 
Sllf,  what  satisfacftion  to  the  suitors  Was  from 
himi  expected  ?    What  could  he  possibly  se- 
care?    There  is  but  one  method:    which,  I 
hope,  he  will  not,  by  the  Managers,  be  tiioughf 
criminal  in  not  taking,  since  it  is  that,  which 
thej  tbemselTes  condemn  as  illegal  and  cor- 
mpt 
It  nwy  he  expected  that  I  should  shew  some 
.    iwrd  to  the  9th  A^cile:   but  as  it  is  that 
which  the  learned  gentleman  made  choice  of 
to  begin  with»  I  apprehend  greater  difficulties 
tnaa  I  see ;  and  therefore  shall  leaf  e  the  con- 
sideration of  it  to  'tliose,  who  are  much  more 
able  to  surmount  Hiem  than  myself:    but   I 
i^i|st  arfc  pardon,  that  I  cannot  reach  a  dis* 
tmclion  on  which  great  stress  has  been  laid :  It 
has  been  ohsert ed  by  more  than  one,  that,  in 
this  case,  the  money  was  paid  for  the  resignation, 
and  not  for  the  admission.    Js  there  any  real 
difference,  whether  the  buyer  or  the  seller  pays 
the  compliment  r     Must  it  not  be  supposed 
that  it  was  considered  in  the  bargain,  atia  part 
of  it?    Or  is  it  imagined  that  a  greater  hard- 
ship was  in  this  case  done  Mr.  Thomas  Ben- 
net,  by  a  seeming  obstruction  of  his  inclination 
to  part  with  an  office,  when  in  feet  the  Earl 
could  not  hinder  his  resigning  it  f    For  not- 
withstanding the  obserration  made  by  a  learned 
gentleman,  that  the  Lord  Chancellor  was  the 
log's  officer,  and  therefore  a  resignation  to  the 
Crown  was  the  same  atf  to  him  i  yet  am  I  from 
Kis  Tory  great  abilities  persuaded  to  beliere, 
that  he  is  not  so  entirely  a  stranger  to  the 
tnoirght  of  that  high  office,  as  not  to  be  able  to 
distinguish  the  crown  from  the  seal,  andtoknow 
that  io  many  instances  of  patronage  they  aredif- 
lereot :  the  Lord  Chancellor  being  the  king's 
oflicer,  a  resignation  to  him  may  in  some  cases 
be  equivalent  in  law  to  one  made  to  the  crown 
itseify  but  nef  er  h  contrario.    As  to  this  parti- 
ciibur  office,  and  indeed  to  many  others  of  the 
like  nature,  we  shall  make  it  tolly  appear,  that 
though  the  officer  himself  is  in  the  nomination 
cif  tlie  crown,  vet  has  he  always  been  under 
tbe  recommendation  of  the  seal,  and  has  as 
eodstantly  |iaid  acknowledgment  to  the  Lord 
Chancellor. 

Upon  these  chatges  are  built  the  whole  of 
the  following  Articm :  et«ry  eiqpression,  erery 
action  whidi  could  bear  an  ambiguity,  has 
been  collected  to  form  a  crime.  The  Earl  has 
xiaceiTed  money  for  his  offices,  his  aim  is  there- 
fore gain  by  sale  of  offices,  an  easy  inference; 
suhI  frhaterer  is  after  said  or  done,  or  vice  vena, 
ie  ef  Arstsuspidod^  and  then  au  evidence  against 
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But,  my  lords,  before  1  proceeed  to  try  parti* 
culars  upon  this  bead,  I  mast  beg  your  lord- 
ships' patience  to  compute  in  general  the  very 
small  advantage  the  noble  Earl  could  propose 
by  the  scheme  the  learned  gentlemen  hare  pnf- 
jteted  for  him :  the  office  of  Lord  Chancellor  is 
precarious,  and  only  dtn'ing  pleasure :  the  king, 
for  his  subjects'  welFare,  is  jealous  of  every  minis- 
ter, and  ready  to  remove  tbe  greatest  favourite 
upon  the  very  first  offisnce ;  and  upon  this  con- 
tingeney,  what  would  the  chance  of  disposing 
oTa  Master's  place  be  worth  ?  A  very  trifle ;  I 
may  boldly  say,  not  so  much  as  what  he  has 
refused  the  opportunity  of  gaining  upon  every 
complete  vacancy  he  has  disposed  of.  And  can 
your  lordships  suspect  a  character  once  so  dear, 
once  allowed  so  worthy,  of  doing  such  little 
things,  1  should  say,  such  base  wioss,  for  no 
advantage,  and  yet  to  promote  this  illegal  and 
corrupt  gain  on  which  his  heart  was  eagerly 
set  ?  The  noble  Earl  is  farther  charged  **  with 
having  admitted  several  uersons  to  tbe  offices 
of  Masters,  who  were  at  the  time  of  small  sub- 
stance and  ability."  Against  this  there  lay  an 
obvious  objection ;  why  persons  of  small  sub- 
stance? When  the  Earl  might  have,  and  in- 
deed always  had,  when  of  nis  own  choice, 
others  of  sufficiency.  Wherefore,  to  make.tUeir 
Charge  consistent,  a  fraudulent  method  is  sup- 
posed to  be  introduced,  of  paying  for  their 
places  out  of  the  efibcts  of  the  Court ;  a  method 
nest  suited  to  such  persons :  but  your  lordships* 
justice  must  have  led  you  to  observe,  that  I  hey 
DO  where  so  much  as  insinuate,  that  the  Earl 
knew  them  to  have  been  as  charged:  they 
were  sensible  of  the  proper  caution  he  had 
taken,  and  (as  it  will  appear  in  evidence)  that 
not  only  previous  enquiries  were  always  made, 
and  none  admitted,  who  came  not  well  rec«)m- 
mended,  or  personally  known  to  the  Earl  him- 
self; but  that  when  several  candidates  have  of- 
fered, his  lordship  has  been  so  unmindful  of 
the  little  views  he  is  supposed  ever  to  have 
acted  with,  that  he  has  constantly  preferred  him 
he  thought  tbe  worthiest,  thouofh  the  present 
to  the  Earl  was  hr  less  than  what  others  g^va 
him  expectation  of.  This  surely,  my  kirds^ 
will  be  enough  to  vindicate  his  care;  and 
though  it  should  appear,  that  he  was  deceived 
in  any  sing^le  instance ;  bay,  though  the  man 
himself  should  be  the  evidence  of  his  own  de- 
ceit and  fraud,  yet  1  hope,  my  lords,  such  per- 
S(in  will  have  his  full  cOdipliment  of  credit,  if  he 
is  believed  in  the  character  he  gives  of  himself. 
But  to  make  some  excuse  for  the  Earl's  good 
opinion  of  this  Mr.  Thomas  Bennet,  and  his 
circumstances,  I  must  observe,  that  it  is  evl* 
deut  from  his  own  account  which  lies  upon  the 
table,  tiiat  when  he  was  admitted,  he  nad  an 
estate  of  between  5  and  600/.  per  akin,  he  had 
besides  an  office  for  life  df  S50/.  per  ann,  he 
kept  his  coach,  and  then  lived  in  reputa* 
tioo.  However,  1  must  confess,  that  in  &r« 
ther  proof  of  his  great  integrity,  this  gentleman 
has  deposed,  that  part  of  his  estate  was  then 
mortgaged  for  more  than  it  was  worth.  I 
sfaoold,  upon  this  occasioo,;potyoor  lordships 
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in  mind  of  what  hapiiened  npoa  this  geotle-  . 
man's  confroDtation,  because  be  has  hSn  sin- 
gular in  his  evidence  on  more  facts  than  one ; 
hut  we  shall  take  another  opportunity  of  dis- 
playing this  worthy  person's  Teraaty,  that 
your  lordships  may  know  how  much  regard  to 
pay  to  him,  hy  seeing  how  little  regard  ne  baa 
for  truth. 

A%  to  the  schedules,  the  neglect  of  which  is 
made  so  criminal,  it  would  he  enough  to  say, 
that  the  taking  them  could  not  prcTont  the 
fraud  complained  of;  for  what  would  he  the 
difierence  in  deducting  the  sum  agreed  on  for 
the  purchase  upon  tlie  transfer,  or  repaying  it 
the  minute  after  ?  And  if  the  new  Master  is 
really  able  and  sufficient,  where  is  the  injustice 
done  in  either  case  ?  But  we  submit  whether 
such  schedules  must  not  be  made  between 
Master  and  Master:  For  without  them  their 
accounts  cannot  be  settled;  and  as  it  is  for 
the  interest  of  him  who  succeeds,  so  is  it  for 
the  security  of  the  other  who  resigns.  But 
supposing  the  practice  to  ha?ebeen  as  charged, 
and  their  transfers  were  not  complete,  the  only 
consequence  I  see  is,  that  both.  Masters  are 
bound,  and  the  suitors  hsTC  by  it  a  double  se* 
curlty.  It  has  happened  so  in  the  cases  of  both 
Mr.  tltccocks  ana  Mr.  Rogers;  they  impru- 
dently retaining  the  effects  of  the  Court,  for  the 
•ale  of  their  offices,  hare  thought  it  proper  to 
petition  the  lords  commissioners  to  rapay  the 
money:  So  that  some  good  fortune  nas  at- 
tended this  practice,  ill  as  it  is;  the  suitors 
have  by  it  got  so  much  money  more,  than  what 
otherwise  they  would  have  had. 

My  lords,  when  Dormer's  affair  (though  suf- 
ficiently unfortunate)  is  considered  by  your 
lordships,  I  hope  that  the  noble  £arl  win  not  be 
thoiisi^ht  to  have  acted  otherwise  than  as  became 
his  character :  Upon  the  first  notice  of  the  mis- 
fortune, the  Earl  took  oil  possible  care  both  to 
save  the  effects,  and  secure  the  office ;  he  sent 
the  two  senior  Masters  to  search  his  chambers, 
and  to  stop  the  transfers  of  all  stock  which 
stood  in  his  name  in  any  of  the  public  com- 
panies. My  lords,  bad  the  Earl  nad  that  eye 
on  gain,  hail  he  had  that  apprehension  of  dis- 
corery  which  is  representee!,  he  would  scarce 
hare  taken  this  last  step,  which  must  and  did 
make  a  suspicion  of  the  office  public :  When 
Mr.  Dormer  was  returned,  and  upon  such  terms 
as  the  Managers  themselves  can't  say  were  un- 
reasonable to  grant  to  one,  whose  person  was 
out  of  reach,  and  whose  effects  and  accounts 
were  in  the  greatest  confusion ;  His  liberty  was 
all  he  asked,  and  that  upon  condition  only  of  a 
full  discovery  and  a  fair  ^ignment  of  all  he 
had  ;  1  say,  my  lords,  when  Mr.  Dormer  was 
returned  upon  these  terms,  which  we  hope  he 
Las  honestly  performed,  his  office  was  sold,  and 
every  thing  done,  not  to  conceal,  but  to  supply 
the  deficiencies.  I  would  not  enter  too  mi- 
nutely into  the  composition  with  Mr.  Wilson: 
It  will,  1  conceive,  he  a  full  and  satisfiictory 
answer  to  the  Char|re,  to  observe,  that  as  the 
suitors  were  not  parties  to  it,  they  can  no  ways 
he  injftred  by  it.    If  ^the  composition  be  prt- 


cariont,  trifling,  and  aiMD8t«  the  soitors  ars  slill 
at  liberty  to  proceed:  If  more  oonkl  be  had, 
they  still  may  have  more ;  but  till  more  is  re- 
covered, it  most  be  admitted  that  the  little, 
which  is  gained,  is  owing  iff  the  oomporitioD. 
Had  the  soiton  been  paraes,  tbeorder  so  Drach 
complained  of  for  its  irregularity  woaM  net 
have  been  made  withont  a  notice ;  but  as  Mr. 
Wilson,  whose  particular  interest  it  vastohafe 
them  parties,  did  not  desire  it,  we  imprebesd 
the  order  to  be  in  the  usual  manner.    My  lordi, 
the  Masters  (as  is  in  evidence)  having  in  mbn 
measure  engaged  themselves  to  make  good  the 
deficiencies,  if  any  should  happen,  the  Eari 
could  have  no  reason  to  doubt  the  justice  of  the 
proposal  of  Mr.  Wilson,  after  Mr.  Hiooocb 
had  reported  it,  and  Mr.  Edvrards,  the  succenor 
in  the  office,  had  prayed  the  Earl  to  order  hiui 
to  accept  it. 

It  seems,  my  lords,  a  very  forced  and  oakini 
construction,  which  the  Articles  jiut  upon  the 
accounts  his  lordship  had  required  of  the 
Masters ;  but  the  worthiest  behaviour  may  be. 
thus  misconstrued.  The  Masters  thenDselm 
had  made  the  proposal  of  oontributinj^,  and  it 
will  appear  that  they  all  (except  Mr.  Lightbooo) 
did  pay  their  money  voluntarily.  What  occa- 
sion then  for  such  methods  as  are  suggested  to 
terrify  and  oblige  them  to  this  contributioa? 
Is  it  ui  proof  that  the  requiring  the  accooBtf 
did  influence  one  smgle  Master?  No,  my  lordi; 
but  on  the  contrary,  yon  will  find  that  the  imj- 
ment  by  the  Masters  did  not  prevail  on  hiiloid- 
ship  to  desist;  for  it  will  be  in  evidence  thattbt 
Earl  still  persevered,  and  that  by  the  Earl's  di* 
rection  a  letter  was  wrot«  to  the  Masters,  after 
the  several  payments  were  made,  compiaiaiBf 
of  their  delay,  and  requiring  their  accoaQli. 
The  Earl,  indeed,  upon  representations,  did  if* 
terwards  think  the  method  impracticable,  which 
he  is  the  better  justified  in  saying,  becsosethe 
very  same  method  has  been  since  foood  lo 
by  the  honourable  committee  for  inspediog 
their  accounts,  and  departed  from  as  soeh. 

Upon  this  subject  of  Dormer's  deficteocy,  I 
must  beg  leave  to  remind  you  of  what  Hr. 
Edwards  told  your  lordships.  He  said,  ^  that 
they  were  all  of  opinion,  that  the  deBdeocy 
would  be  made  up ;  and  unless  be  had  helievcd 
it,  he  would  not  nave  entered  into  the  office. 
If  Mr.  Edwards,  who  was  so  much  coocened, 
was  in  this  persuasion,  why  miffbt  not  the  Earl 
too  with  innocence?  And,  my  lords,  thii  per- 
suasion, thise3qKict^on,  is,  i  humbly  <^*^!^ 
a  very  satisfactory  reason  why  the  Earl,  had  be 
been  obliged  to  have  declared  an  averages 
offcio,  in  common  casei;  might  he  excused  tba. 
doing  it  in  this. 

As  to  the  cases  of  Chitty  and  Harper,  wbes 
the  circumstances  which  attend  them  vtm 
before  your  lordships^  the  inferences  dfljW 
from  each  will  appear  equally  nnreaaooaWi 
For  the  Earl  can  no  more  be  supposed  town 
intended  a  concealment  of  Dormer's  defioe^ 
cies  by  the  order  he  made,  after  be  bad  ex- 
pressly mentioned  in  open  court  the  serm*  »J" 
ddents  by  which  they  had  happened,  tbaoJf 
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could  by  ^e  paynusnt  of  1,000/.  to  Mr.  Lock* 
maQj  when  he  told  him,  '^  That  it  would  be 
the  last  payment  Mrs.  Chitty  was  likely  to  re<* 
ceive,  tbe  residue  being  in  great  danger  from 
Dormer's  deiicieocy."  But  when  we  proTe  to 
you  the  yery  great  distress  Mr.  Lookman  re- 
preseoted  himself  to  be  m,  your  lordships  will 
be  convinoed  tlwit  tbe  mone^  was  by  tbe  Earl 
adf auced  from  no  other  motive,  than  a  ^nerous 
and  compassionate  regard  to  bim :  This  at  that 
time  was  Mr.  Lockman's  own  sense  of  it ;  this 
he  has  often  sinceiicknowledged,  thoo|;h  upon 
bis  examination  be  was  pleMed  to  claim  it  as 
his  right,  and  own  no  obligation. 

I  tblDk  It  will  be  (I  should  say,  it  is  already) 
rery  full  in  proof,  that  tbe  Earl  desired  a 
tborougb  reformation  of  bis  Court ;  and  though 
difficulties  hare  obstructed  it,  yet  surely,  my 
lords,  it  cannot  be  imputed  to  any  omission  ^f 
his  ID  tbe  light  the  charge  would  place  it.  There 
were  difficulties,  not  only  with  regard  to  the 
Masters  and  their  accounts,  but  to  their  jurisdic- 
tion and  privileges.  Difficulties  of  such  a  nature, 
that  one  of  the  witnesses  thought  they  reuuired 
tbe  greatest  resolution  to  jmrmoant  tbemi.  If  the 
Bobfe  Earl  bad  not  a  resolution  quite  sufficient, 
ft  mi^t  perhaps  be  bis  misfortune,  but  suiely 
aot  bis  fault.    But  what  proposals  of  security 
the  Masters  could  possibly  make»  which  they 
esteemed  useful  or  oonvenieDt  to  themselves, 
and  the  Earl  should  refuse,  I  cannot  conceive. 
I  imagined  from  the  scheme  on  which  the 
Charge  is  founded,  that  their  interest  had  been 
tbe  same,  had  been  one,  and  what  served  their 
purpose  must  have  serred  the  Earl's ;  and  yet 
now  we  are  told  the  contrary. 

How  tbe  learned  gentlemen  have  made  out 
tbe  several  deficiencies,  most  be  considered 
when  we  are  upon  their  evidence  to  that  Article : 
I  wiH  only  observe,  that  no  permission  or  en* 
eoonigement  of  tbe  Earl's  has  been  proved,  by 
which  they  are  increased ;  that  no  money  has 
been  conapelled  into  court,  by  any  order  be  has 
ever  aiade,  to  advance  their  offices,  nor  any 
eeantenance  given  by  him  to  any  one  ill 
praotice. 

How  lar  the  Earl  is  guilty  of  obstructing  the 
enquiry  his  majesty  bad  directed,  or  bow  fiir 
be  was  instrumental  in  deceiving  the  council->> 
bonrd,  we  submit  upon  thdr  own  evidence :  it 
appears,  that  at  the  meeting  at  Mr.  Edwards's 
boose,  ail  of  them  declared  they  were  able  to 
answer  their  several  balances ;   and  when  tbe 
anbscriptions  were  signed,  they  were  believed 
to  be  as  Ihey  had  declared  tbeooselves :  if  they 
were,  where  was  tlie  fraud  in  the  proposal  to 
assist  each  other  ?  Or  bow  could  it  be  under* 
atobd  to  make  a  false  appearance,  with  pro- 
priety of  kioguage,  or  common  justice  P  But  it 
an  resaarkabie,  Uiat  this  advice,  however  fiur 
and  honest,  was  not  given  by  tbe  Earl,  but  by 
mr»  Cottingbaro,  and  without  his  privity  or 
fcnowledge,  and  oeeasonaUy  in  eonrenitioo 
wiib  the  Masters :   and  as  to  tbe  subscription 
which  they  added ;  did  the  Earl  use  any  argu- 
Bieots  to  persuade  tliem  to  it  f   Did  he  press 
CbefB,  ar  tree  desire  them  to  sign  it  ?  No,  they 


themselves  confess,  that  he  but  barely  reoom- 
mended  it,  as  being-  what  their  senior  Master 
had  made,  and  better  in  form  dian  some  others, 
which  were  then  produced.  He  used  no  ar- 
guments, he  pressed  them  not ;  and  they,  honest 
men  (as  they  themselves  have  deposed  before 
your  lordships,)  made  no  scruple  or  objection 
to  it.  1  beg  pardon :  I  should  do  justice  lo 
Mr.  Thomas  Beimet,who  1  think  had  his  scru- 
ple to  the  word  **  demonstration."  So  that  if 
raise  represeatatkms  have  been  n^e,tbey  who 
have  made  them  are  the  guilty ;  they,  and  not 
the  Earl,  have  deceived  the  council-board; 
the  action  was  their  own,  free  and  nnsolicited. 

But,  my  lords,  not  to  detain  your  lordships 
longer ;  one  of  the  learned  Managers  seemed 
sensible  of  the  Ibrce  of  one  evidence  we  have  to 
offer  in  vindkation  of  the  Earl  from  the  charge 
of  avarice;  and  therefore,  without  denying  a 
public  fact,  he  was  pleased  by  his  eloquence  to 
try,  whether  he  could  not  bring  chanty  itself 
under  suspicion :  whether  he  could  not  con* 
found  the  difference  between  die  most  worthy 
generosity,  and  tbe  luxury  and  debauchery, 
and  the  nets  of  a  Catiline  f  What  innocence 
is  secure  against  the  power  of  such  eloquence  f 
My  lords,  bad  he  not  thought  this  a  defence 
againstthcTery  foundation  of  the  whole  Charge^ 
he  would  not  have  surprised  us  with  such  an 
answer:  he  well  knew  that  tbe  Earl  could' 
have  orphans  and  widows,  the  poorer  clergy, 
and  tbe  youth  of  the  University,  to  appearand 
acknowledge  their  obligations  to  him :  obliga« 
tions  made  greater  by  being  unasked ;  1  can- 
not say  unexpected,  because  every  object  in 
distress  within  his  knowledge  bad  reason  to 
expect  relief.  1  would  ask  the  learned  gen- 
tleman, whether  expences  of  this  kind  were 
part  of  Catiline's  profoseness  f 

This,  my  lords,  will  be  an  answer  to  their 
oft-repeated  imputations,  and  must  clear  the 
Earl  rrom  all  suspicion  of  ever  having  acted 
from  such  sordid  motives,  or  from  any  thirst  or 
impotence  of  gain.  Is  it  likely  that  he  shouM 
encourage  the  highest  villainy  to  raise  a  sum^ 
and  then  apply  it  to  relieve  the  poor  and  the 
discrest  f  le  it  credible,  at  tbe  same  time,  that 
Firtue  and  baseness  should  thus  jointly  govern 
Um  ?  Hard,  indeed,  is  the  cooditkHi  of  the  Earl^ 
when  his  very  Tirtues,  when  his  most  com- 
mendable actions,  are  turned  to  his  disgrace  and 
injury !  But,  under  all,  it  is  a  great  satisfac- 
tion to  him,  that  your  lordships  are  his  judges ; 
and  he  siibnuts  his  whole,  conduct  to  your 
justice. 

Com,  Serf.  (Mr.  Lingard.)  My  lords,  the 
gentlemen  tbat  have  gone  before  me  upon  tliis 
occasion,  have  so  lolly  opened  the  nature  of  the 
noble  Earl's  defence  m  general,  that  I  shall  not 
presume  to  take  up  any  more  of  your  lordsbifis' 
time,  by  foltowing  thiem  in  that  method ;  but 
shall  confine  myself  to  the  Fifth,  Sixth,  Se- 
venth, Eighth,  and  Ninth  Articles ;  and  shall 
beg  leave  to  inform  your  lordships  what  we 
have  to  lay  before  you,  in  relation  to  tbe  mat- 
ten  eontaieed  in  tbo^  Articles.    But  before  I 
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pMWBtdy  I  siiitt  beg  your'brdabips*  penniMioQ 
l».goQal«f  lliase  Articlet,  to  far  as  sbortly  to 
obwnre,  thai  in  the  preamble  to  the  Artklea  of 
Impeachment,  where  the  aereral  favoera  and 
•ilTaalaMy  which  the  neble  Earl  at  the  bar  re- 
ceived tram  the  erowoy  are  enemerated,  thoee 
vhieh  were  the  peculiar  marfca  of  bia  majesty's 
reyal  bouoty  to  nim,  and  theae  which  were  the 
oidiBarjf  benefiti  and  allowanoes,  which  the 
Earl  ^^yoy^  lA  common  with  bia  predecessors 
in  that  offios»  are  so  blended  together,  and  set 
in  snch  a  light,  that  at  least  it  gives  an  occa- 
sion to  mistake  some  of  the  latter  asrt  for  those 
of  the  former ;  if  it  does  not  amount  to  an  insi« 
Buation  to  that  purpose,  in  order  to  enhance  the 
particiilar  advantages  which  the  aoUe  Earl  has 
noeived,  above  what  the^  really  were. 

M J  lords,  I  fihooM  be  injurious  to  that  noble 
lord,  who  is  possessed  with  sentiments  of  the 
deepest  gratitude  to  his  majesty,  sbonld  I  en- 
deavour to  lessen  the  instances  of  his  royal  mn  • 
BiAeence  towards  him :  and  I  purposely  oinit 
mentioning  any  thing  of  the  noble  Earl's  merit 
upon  this  occasion  (tnough  I  humbly  appre- 
hend that  I  should  be  thought  -very  excnsable 
in  so  doing,)  beoanse  I  am  sensible,  that  he 
chuses  to  owe  every  thing  pnrelv  to  bis  ma- 
jesty's goodness :  yet  aa  be  has  (very  properly 
as  we  humbly  apprehend)  in  his  Answer,  set 
one  of  these  matters  in  its  true  light ;  by  in- 
fotwing  your  lordships  thai  the  annual  allow* 
nnce  of  4,000/.  per  annnm,  mentioned  in  the 
prsamble  to  the  Articles,  and  whieh  he  admits 
to  have  been  granted  to  him,  during  the  time 
he  shenid  continue  iMid  CbanoeJlor,  is  no  way 
narticniar  in  his  cose ;  hut  that  the  same  has, 
tor  many  ^ears  past,  been  eoastantly  g^tcd 
to,  and  eiyoyed  bjr  his  predecessors ;  give  nae 
leave,  my  lords,  ror  a  proof  of  whai  is  so  in- 
aistcd  on,  to  refer  your  lordships  to  what  ap- 
pears upon  your  own  Journal,  in  the  case  of 
the  lord  Semers,  upon  the  Impeachment  ex- 
hibited against  him  by  the  House  of  Commons, 
for  High  Crimes  and  Misdemeanors ;  where, 
in  the  introductiou  of  the  Cnarge  in  the  Eighth 
Article,  this  appointment  of  4,000^  per  annum 
to  him  is  alleged  in  aggnvation  of  that  Charge 
against  him.  H is  lormip  by  his  Answer  there- 
to, admits,  that  during  his  custody  ei'the  greet 
s^,4ie  did  receive  the  profits  and  pjerquisites 
thereto  belon^g,  which:  before  his  time  were 
become  very  meonsidemble ;  and  that  he  did 
also  receive  an  annual  allowance  from  his  thai 
m^esty  of  4,000/.  per  anuumr  being  the  like 
pension  that  bad  been  allowed  to  several  of  his 
predecessors.  This,  we  humbly  apprehend, 
plainly  shews  both  that  this  ailowaiwe  has  been 
usual,  and  likewise  the  reason  of  making  such 
allowanoe ;  which  is  the  inconsidcrableness  of 
the  ordinary  profits  and  perquisites  belonging 
to  that  high  station. 

I  shair  now  proceed  to  the  Articles  I  pro- 
posed to  speak  to ;  in  which  the  matter,  which 
IS  charged  as  criminal  upon  the  £arl,  is,  That 
he  did  illegally,  corruptly  and  extorsively.  In- 
sist upon,  take  and  receive,  the  several  sums  of 
money  therein  respedively  mentioned,  for  the 
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admitting  the  several  persons  aaoiel  hi  tbi 
Fifth,  Sisth,  Seventh,  abd  Eighlh  Artidemi 
be  Masters  of  the  Court  of  Chaneecv',  wtkt 
smalt  variation  in  the  Eighth  Artiae,k;  viy 
of  aggravation,  that  there  was  a  deficieocy  h 
that  office,  which  is  there  taken  netioe  of;  ail 
for  permitting  Thomas  Bennet,  ss  it  ii  ilkgd 
in  the  Ninth  Article,  to  resign  bis  sffiee  rf 
Clerk  of  the  Cnstodies ;  which  is  agrectl  to  h 
-a  charge  much  of  the  same  nature  with  tbua 
the  four  preceding  Articles;  aadisailsgtdti 
be  against  the  good  and  wholesome  laws  ad 
statutes  of  this  realm- 

It  has  been  strongly  insisted  on,  by  the  f» 
tiemen  appointed  to  manage  this  ^owntiu^ 
that  this  IS  a  matter  which  is  m$lum  tn  k,  wi 
consequently  a  crime  at  common  lew,  as  vdl 
as  expreasly  against  the  statute  of  IS  Riefani 
S,  and  6th  ol*  Edward  G,,  and  no  measi,thl 
could  be  thought  of,  have  been  wanting  ts  ft 
present  it  under  aU  tlw  insst  a^rgn^a^uig.  ^ 
cumstanees,  and  in  the  most  odions  sad  fo^ 
ful  appearance,  that  the  blackest  coIdob  esrii 
give  it. 

My  lards,  the  Earl,  by  his  Answer,  km 
that  be  did  at  any  time  insist  upon  the  $mi 
105/.  or  any  other  sum  of  moMy,  to  penel « 
accept  of  the  resignation  of  Tnomss  Bai^ 
mentioned  in  the  Nmth  Article ;  or  did  icAs 
to  permit  or  accept  thereof,  until  the  mi^  1^ 
mas  Bennet  had  agreed  to  pay  the  same,  m  uf 
other  sum  of  money  on  that  account :  wUck  i 
a  deniai  of  that,  which  is  properly  the  Chni* 
in  that  Artwle:  he  does  indeed  admit,  tinth 
did  receive  a  present  from  Thoniss  Bev^ 
under  the  circumstancsa  mentisned  ia  the  Ai* 
awer  to  that  Article ;  nnd  likewise  that  kic 
cepted  the  presents,  wjbidi  were  freely  taAn^ 
luntarily  sent  to  him,  by  the  scfersljNn^ 
mentioned  in  the  four  preceding  Articlei;  * 
two  of  which  instances  all,  and  in  the  etbtrm 
great  part  of  what  he  so  mceised,  hes  beeo  n* 
turned.  But  his  lordship  eery  ^^Jj''? 
humbly  apprehend,)  insists  upon  it  ia  mef^ 
thai  the  acceptance  of  pcesentB  upea  siim«»' 
casions  has  been  long  used  and  practiiedH** 
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by  the  common  law,  or  against  any  ww"*^ 
this  realm ;  or  subject  to  soy  judgment,  vvn 
can  be  prayed  in  this  prosecutioa.       , 

The  gentlemen  of  the  House  of  ^^^^"""{^ 
my  lords,  in  order  to  support  what  they  Ij^ 
insisted  upon,  and  to.maKe  it  appear  ^^ 
an  acceptance  of  presents  is  crimioel|  t^ 
caused  the  statute  of  12  Richard  S,  to  Be^J^ 
to  your  lordships;  and  have  prodoeen  *;• 
Ayres,  to  give  an  account  of  the  ^^[^^ 
which  is  annually  practised  upon  theeoets 
of  nominating  of  sheriffs.  ^ 

I  won't  presume  to  act  the  casuist,  ^'^^ 
your  lordships  with  any  niceties,  by  ^^^ 
mg,  whether  what  passes  upon  that  ||*^'j' 
ought  to  be  esteemed  an  oath  or  do  ;  ^  ^ 
Idds,  1  hope  I  may  venture  ^<"''3[v|^(^ 
very  plain,  it  iBi|oeathQfoflkeiD§l**>^^ 
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thi&  roMOPy  because,  if  it  had  been  so,  the  once 
IfJtiug^  it  had  been  aufficient ;  bdi)  there  would 
hjfkwe  been  uo  occasion  of  repeating  it  annually, 
,  in  the  slight  cursoiY  manner  Mr.  Ayres  has 
ipren  an  account  of,  upon  one  particular  ooca- 
Mon ;  which  liicewise  shews,  that  what  is  then 
4one»  is  confined  to  that  matter  only  which  is 
then  transacting,  and  not  intended  to  be  gene- 
j^y  obligatory  in  other  things. 

If  the  accepting  of  presents,  upon  occ^on 
of  recommending,  or  admitting  officers  to 
places,  had  been  understood  to  6e  criminal  in 
the  eye  of  the  common  law,  or  against  the  sta- 
tute of  IS  Richard  9,  no  doubt,  but  in  so  great 
A  length  of  time,  precedents  might  have  been 
producetl,  where  persons  had  been  censured,  or 
punished,  for  a  practice  which  has  been  repre- 
feoted  to  your  lordships  as  tbe  most  vile  and 
pernicious  sort  of  bribery  and  corruption  ;  and 
yet,  notwithstanding  the  many  marks  of  the  se- 
verity of  the  government  against  bribery  and 
oorruption,  which  hare  been  taken  notice  of, 
the  gentlemen  of  the  House  of  Commonrhave 
been  pleased  to.  acknowledge,  that  there  is  no 
preceilent,  no  judgment  to  esiablisfa  and  warrant 
what  they  assert  to  be  law  in  this  point. 

My  lords,  1  beg  lea?e  to  say,  that  a  stronger 
•rgument  than  this,  can  hardly  be  thought  of, 
to  prove  that  this  behaviour  is  not  illegal ;  it  is 
»  method  of  reasoning  in  our  law,  and,  I  con- 
ceive^ consonant  to  the  general  reason  of  man* 
kind  ;  that  where  a  thing  never  has  been  done, 
it  is  to  be  supposed  there  is  no  ground  or  foun- 
dation for  the  doing  it  Nor  can  this  way  of 
reasoning  be  avoided,  but  by  supposing  that 
there  never  have  been  any  instances  of  this  na« 
tuce  before,  or  tbose  so  rare,  and  private,  that 
the  government  bad  no  opportunity  of  taking 
-notice  of  them :  a  sup|iosition,  my  lords,  so  ex- 
traordinary, that  there  is  hardly  room  to  admit 
<kf  its  and  therefore,  when  we  shall,  with  your 
lordships'  permission,  lay  before  yon  instances 
af  this  thing  having  been  frequently  and  open- 
ly done,  H  will  not  be  so  much  in  order  to  prove 
the  contrary  of  such  a  supposition,  as  to  give 
-an  opportunity  to  yoor  lordships,  and  to  intreat 
•you  to  reflect  on  the  ffreat  abilities,  and  unques- 
tionable integrity  of  those  excellent  persons 
who  have  acted  in  the  same  manner:  the  no- 
-toriety  and  openness  with  which  this  has  been 
transacted,  and  the  perfect  silence  of  the  grand 
inquisitors  of  the  nation,  and  the  whole  le^s- 
Jature  in  regard  thereto :  and  then  to  consider 
the  clearness  and  force  of  such  a  comment 
«pon  tbe  law,  both  from  the  actions  of  those, 
whose  characters  will  not  allow  of  a  suspicion, 
that  they  would  act  contrary  to  what  they  ap- 
prehended to  be  the  law :  and  from  the  silence 
of  those,  who  should  and  would,  no  doubt  of  it, 
Inve  taken  severe  notice  of  it,  if  it  had  been 
'  thought  to  have  been  so. 

Bat  suppose,  after  all  that  has  been  said,  that 
this  was  still  a  doubtful  iioint,  would  it  not,  my 
lords,  be  extremely  haroto  rouse  up  an  old  an- 
tiquated taw,  which  tor  so  many  centuries  has 
quietly  slept,  without  exerting  itself,  without 
nxiog  any  mark,  or  ka? iog  toy  tracat  of  its 
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force  and  yigonr,  to  point  out  the  danger  at- 
tending such  a  practice ;  a  practice  that  has 
been  owned  and  countenanced  by  such  great 
and  unexceptionable  men,  and  objected  to  by 
none ;  and  which  frbm  thence  might  well  re- 
ceive the  appearance  of  being  fair  and  innocent : 
would  it  not,  I  say.  my  lords,  be  very  hard, 
without  some  previous  notice  of  the  danger,  to 
put  this  law  in  execution,  to  unsheath  this 
rnsty  sword  to  wound  this  noble  earl  with  ?  We 
hope  voor  kirdships  would  think  so,  if  it  vnere 
capaUe  of  hurting  him,  which  we  humbly  Tip- 
prebend  it  is  hot;  and  that,  if  there  is  any 
doubt  remaining  with  vour  lordships,  as  to  the 
legality  of  the  Earl's  behaviour  in  this  point, 
that  the  statute  of  6th  of  £dw.  6,  will  clear  it 
up  beyond  question  ;  and  that  it  will  manilipst- 
ly  appear  by  that  statute,  that  accepting  of 
presonts  is  neither  malum  in  $e  against  the 
common  law,  or  the  statute  of  Hich.  S,  and 
that  this  statute  of  Edw.  6,  must  be  looked 
upon  as  a  declarative  law  in  those  points,  or 
otherwise  it  must  be  allowed  (which  none  sure 
will  suppose^  that  the  legislature  of  this  king- 
dom has  made  a  provision  to  sanctify  a  moral 
evil ;  (for  that  is  the  import  of  tfialttm  in  $e) 
to  allow,  permit,  and  even  enconrage,  contrary 
to  the  statute  and  common  law,  a  practice  not 
only  immoral  and  vile,  but  Of  the  most  per- 
nicious tendency  and  consequence,  if  the  re* 
presentation  made  of  it  by  tbe  gentlemen  of  tbe 
House  of  Commons  is  to  be  regarded. 

Mv  lords,  I  shall  pass  by  tbe  fourth  para- 
graph of  that  statute,  whereby  it  is  provided, 
that  the  said  act  should  not  extend  to  offices  of 
inheritance;  though,  I  presume,  the  lai^e- 
ness  of  the  estate  can  hardly  be  thought  te 
alter  the  moral  nature  of  the  action.  By  tbe 
6th  paragraph,  there  is  a  saving  for  all  bar- 
gains, sales,  promises  and  agreemento  of  or  for 
any  office  made  before  the  first  of  March ;  and 
such  bargains,  sales,  and  coutracta,  are  ex- 
empted out  of  the  force  of  that  act.  Yonr 
lordships  will  be  plea^d  to  observe,  this  sea» 
sion  of  parliament  began  the  23d  of  January ; 
so  that  this  saving  clause  makes  a  provision 
for  futurity.  My  lords,  this  would  be  to  esta- 
blish iniquity  by  a  law,  if  the  accepting  a  pre- 
sent on  occasion  of  admitting  a  person  into  an 
office,  was  immoral  and  criminal,  as  has  been 
asserted,  fiut  if  it  were  so,  and  likewise 
against  tbe  statute  of  12  Rich.  3,  and  contrary 
to  tbe  supposed  oath,  taken  in  pursuance  of 
that  statute ;  what,  my  lords,  must  be  thought 
of  the  last  paragraph,  which  provides,  that  the 
act  should  not  extend  to  the  chief  justices,  or 
justices  of  assize,  that  then  were,  or  thereafter 
should  be?  These  all  annually  take  the  same 
oath  (if  it  is  to  pass  as  such)  upon  the  same  ee« 
caaion  of  nominating  of  sheriffs,  as  Mr.  Ayrsa 
has  informed  your  lordships;  andareconsa- 
quently,  by  virtue  thereof,  under  the  same 
obligation,  in  this  respect,  as  a  XiOrd  Chancellor ; 
and  can  your  lordhips  suppose  that  so  many 
reverend  and  learned  persons,  who,  from 
their  known  duty  .of  attendance,  must  be 
presumed  tQ  be  prsant  ia  your  l«cd«bipa' 
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House,  whilst  this  lair  wa«  there  under  con- 
nderatioa,  would  have  forborae  informing 
their- then  lordabipfi,  how  contradictory  those 
parts  of  this  6tathte  were  to  tire  comoion 
law,  and  the  statutes  of  this  realm,  especially 
that  of  Richard  3.  Can  it  possibly  be  con- 
eeired,  that  the  whole  Im^islalnre  would  pass  a 
law,  not  only  to  allow,  in  several  instances,  the 
practice  of  what  was  so  contrary  to  the  law  of 
reason,  as  well  as  the  common  and  statute  law ; 
but  eyen  to  give  a  licence,  and  encooragement 
to  break  an  oath  prescribed  by  statute,  and  an- 
'  Dually  repeated ;  and  that  nobody  should  erer 
scruple  the  lioing  so,  or  discover  the  illegality 
of  this  practice,  bat  upon  this  unfortunate  oc- 
casion f  And  yet,  my  lords,  monstrous  as  these 
suppositions  are,  they  must  (as  I  humbly  cod- 
eeive)  he  allowed  of,  or  it  must  be  granted  thai 
such  acceptance  of  presents-  is  not  *  malum  in 
ae,'  or  contrary  to  the  statute  of  Richard  9. 
And  I  hope  it  is  pltini  that  this  statute  of  Ed- 
ward 6,  IS  in  eflect  a  declarative  law  In  those 
points. 

My  lords,  the  gentlemen  of  the  House  of 
Commons  seemed  sensible  of  these  difficulties  ; 
and  therefore  they  have,  with  great  industry, 
endeavoured  to  distinguish  what  the  Earl  has 
done,  from  the  common  snd  ordinary  way  of 
accepting  of  presents,  upon  such  occasions. 
They  have  told  your  lordships,  that  his  method 
was  haggling  and  extorsive ;  and  have  gwen  it 
abundance  of  other  hard  names :  they  have  to 
confirm  it,  informed  your  hirdshins,  that  the 
prices  lately  given,  have  been  nigher  than 
_  those  formerly  accepted  upon  the  like  occasions : 
though  they  nave  not  condescended  to  attempt 
the  proof  of  it. 

My  lords,  as  the  manner  of  the  Earl's  taking 
of  presents  will  depend  in  a  great  measure  u\ynn 
the  evidence,  which  has  been  offered  to  your 
lordships  upon  these  Articles ;  I  shall  beg  leave 
to  take  Some  abort  notice  of  it.  As  to  the  9th 
Article,  Mr.  Thomas  Bennet  has  been  pleased 
to  inform  your  lordships,  that  he  did  desire  to 
have  the  £ar1*s  recommendation  of  Mr.  Ha- 
mersley,  to  succeed  him  as  Clerk  of  the  Cus- 
todies :  and  that  being  told  at  the  second  meet- 
ing with  Mr.  Cottingham,  that  a  present  would 
'be  expected,  be  said  it  was  a  very  hard  and 
unreasonable  thing  to  expect  a  present  from 
him,  who  had  to  lately  paid  a  large  sum 
upon  his  being  «dmitted  into  his  other  office : 
but  upon  its  being  insisted  on,  that  100  guineas 
•honld  be  paid,  be  was  forced  to  comply  there- 
with, and  agree  to  pay  it 

My  lords,  I  humbly  insist  upon  it,  that  if  an 
entire  credit  were- to  be  given  to  what  Mr. 
Bennet  has  said  upon  this  occasion,  it  would 
not  amount  to  a  proof  of  the  Charge  contained 
'  in  this  Article :  the  corruption  and  extortion 
therein  complained  of,  being  restrained  to  the 
consideration  of  pennitting  and  aoceptiog  the 
■urrender  of  the  office  there  mentioned  ;  all 
the  other  parts  of  that  Article  beioff  only  intro- 
dnctory  to,  or  in  agmvatioa  of  that  supposed 
ofience.  But  Mr.  Bennet  has  not  mentioned 
U  yow'  lordshipt  oaa.  syllablt  of  tht  fiarl'a 


having  refused  to  permit  or  accept  a  tarrenfo 
of  that  office,  or  of  his  having  received  soy  sua 
of  money  in  consideration  of  his  permittiog  or 
accepting  Mr.  Bennet's  surrender  thereof. 

But,  my  lords,  we  must  beg  leave  to  sokut 
it  to  vour  lordships'  consideration,  whit  credit 
is  to  be  given  to  Mr.  Bennet*s  evidence,  so  fv 
as  it  does  go,  for  this  purpose.  The  geritlemeDof 
the  House  of  Commons  have  thought  fit  to  call 
Mr.  Cottingham,  as  a  witness  to  this  Article; 
who  owns  that  in  his  first  discourse  with  Mr. 
Bennet  upon  this  occasion,  be  told  him  he  b^ 
liered  a  present  would  be  expected  to  tbegreit 
seal,  and  that  Mr.  Bennet  freely  offered  100 
guineas,  before  Mr.  Cottingham  spoke  to  the 
Earl  about  that  affair.  He  expressly  eootnl 
diets  Mr.  Bennet  in  what  he  said  of  Mr.  Cot< 
tingham's  insisting  upon  100  guineas,  and  Nr. 
Bennet's  agreement  to  give  that  sum  at  tk 
second  meeting,  Mr.  Cottingham  sweariog^,tliil 
the  offer  of  100  guineas  was  voluntary  oo  Bfr. 
Bennet's  part ;  and  that  it  was  at  their  fint 
meeting.  There  are  several  other  cootndi^ 
tions  in  their  evidence ;  but  I  shall  only  ttb 
notice  of  that,  where  Mr.  Bennet  pretends,  tint 
Mr.  Cottingham  asserted  he  did  not  know  Mr. 
Hamerstey,  his  next  door  neighbour.  Tiiii 
Mr.  Cottingliain  denies,  and  Mr.  Besoet  ii 
forced  in  some  measure  to  retract  wbsl  hi 
had  so  positively  sworn ;  and  cou.es  down  a 
a  belief  only,  tnat  Mr.  Cottingham  said  N^ 
but  will  not  oe  positive. 

It  is  sonoethiDg  surprizing,  that  after  tbct 
have  done  Mr.  Cottiiighatn  the '  honoor  to  m 
him  as  a  witness,  and  given  him  a  credit  by  0 
doing,  hints  should  be  filing  out,  that  Mr.  Cot* 
I  tingham  knows  nobody,  except  where  there  ii 
gold  in  the  case ;  that  eold  is  a  great  clearer  tf 
the  eye-sight,  and  the  like  insinuatioDs,  to  the 
lessening  liis  character.  But  why  then  ^ 
they  call  him  as  a  witness  ?  Surely,  my  lorfii 
if  he  is  a  person  not  to  be  believed,  it  wasool 
altogether  so  proper  to  produce  him  aft  a  witoeii 
before  this  august  assembly.  But,  my  lodii 
we  shall  ease  them  in  that  matter,  bj 
thoroughly  establishing  Mr.  Cottiogham's  re- 
putation; though  it  18  something  nnusoallo 
support  the  reputation  of  a  witness  prodacedbjr 
the  other  side :  and  we  hope  your  lordship 
will  then  find  no  difficulty  in  deterroioiof^vbe- 
ther  Mr.  Bennet  or  Mr.  Cottingham  desetrtf 
most  to  be  credited. 

In  support  of  the  5tb  Article,  Mr.  KyDtftss 
is  called  as  a  witness.  1  shall  take  no  noties 
of  any  part  of  his  evidence,  but  what  reUW 
particularly  to  ihfi  Charge  in  this  Article,  w 
money  paid  upon  his  admittance,  and  tbe  or- 
cumstances  of  that  transaction.  Mr.  KvoaM 
indeed  has  said,  that  he  would  wilHogiy  1»^ 
paid  but  1,0C0/.  upon  his  admittance;  apdifi- 
corriingly  offered  that  sum,  which  Mr.  Cot- 
tingham would  not  hearken  to;  and  tbefefoR 
he  submitted  to  pay  1,500  guineas;  but  be 
owns,  at  the  same  time,  that  be  ^^^^^ 
exact  remembrance  of  what  passed  opoa  tbii 
occasion.  Mr.  Bailey,  to  whom  Mr.  Kyss^fl* 
neftrf ,  and  wjio  wai  his  agtot  in  this  bwiDeii 
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Id  his  et idence  has  given  your  lordsbips  an  aic^ 
count,  that  Mr,  Kynaaton,  when  be  nnderstood 
that  1,^00  gaineaa  waa  apprehended  to  be  the 
preseDt  be  intended  to  make,  said,  that  be 
thought  it  waa  only  1,5002.  bat  mentiona  nothing 
of  the  offer  of  ]  ,000/.    It  ia  very  strange  if  that 
bad  been  the  case,  that  be  shonld  not  have 
taken  notice  of  that  likewise.    Bat  Mr.  Cot^ 
tiogbam,  who  is  again  called  as  a  witness,  shews 
the  reason  why  no  notice  coald  be  taken  of  socb 
an  offer;  and  that  is,  because  there  really  was 
none  such.     He  denies  that  Mr.  Kynaston 
offered  1,000/.  and  swears  that  the  sum  offered 
hy  Mr.  Kynaston  was  1,600  guineas;    and 
withal  declared,  that  he  would  acquiesce  under 
what  the  Earl  should  think  fit  in  that  matter ; 
and  informs  yoor  lordships,  upon  his  being  in- 
terrogated by  the  gentlemen  of  the  House  of 
Commons  to  that  purpose,  that  be  never  did  ac- 
quaint the  Earl  with  what  passed  upon  that 
occasion  till  the  Vfjiole  thing  was  agreed  and 
settled ;  and  that,  when  be  was  informed  of  it, 
be  expressed  himself  to  be  well  satisfied  tberr- 
with.    Surely,  my  lords,  here  are  no  extraor- 
dinary endeavoura  or  artifices  used  to  enhance 
the  price ;    no  haggling,  by  first  naming  one 
Buiu,  then  another;    but  at  once  the  matter  b 
proposed,  and  at  once  agreed  and  concluded. 

To  prove  tlie  ath   Article;   my  k>rds,  Mr. 
Thomas  fienuet  is  called  again;    and  here 
again  the  like  misfortune  happens  as  before ; 
Mr.  Beoniet  differs  widely  from  Mr.  Cotting- 
bam,  who  fs  called  upon  the  same  side  to  prove 
the  same  Article.    Mr.  Beunet  say's,  that  be 
acquainted  Mr.  Cottiogbam,  that  he  thought 
,1,000/.  was  enough   to   give  upon  bis  ad- 
uiittaoce,'  with    his   reasons   for  such    opi- 
nion ;    but  that,  however,  he  was  willing  to 
give  1,000   guineas.     Mr.    Cottingham   has 
sworn  that  DO  such  offer  was  made,  that  nothing 
of  that  nature  passed ;     but  that  Mr.  Bc»oet, 
upon  being  informed  what  had  been  done  be- 
fore   apon  the  like  occasions,  freely  offered 
^500  ffuineaa. 

IVIy  Tonls  the  very  natnre  of  the  thing,  upon 
the  circumstances  agreed  on  all  hands,  speaks 
•trougly  in  favour  of  Mr.  Cottingham,  and  in 
coDtracJiction  to  Mr.  Bennet,  as  to  what  is  as- 
serted by  each  of  them  upon  this  occasion. 
Your  lonUbips  observe  what  condition  the  Barl 
is  agreed  to  be  in  at  that  time;  had  Mr.  Ben- 
net  apprehended  that  he  had  so  very  hard  terms 
put  upon  him,  as  he  would  have  your  lord- 
iriiips  believe  he  did ;    would  be  not  have  stayed 
•ODie  Ihtle  time,  to  have  seen  the  effect  of  so 
violeut  a  distemper  as  a  plenretic  feyer,  wbioh 
his  lordship  then  laboured  under  in  a  very  high 
degree?  especially  when  Mr.  Bennet  appear- 
ed at  the  same  time  to  be  in  no  very  good  stale 
of  health  biuiself ;  of  which  be  was  reminded 
bj  Mr.  Cottingham;   who  was  so  far  from 
aictiuff  the  rapacious  part,  in4)ebalf  of  the  great 
aoal  (which  was  not  in  a  way  to  stiffer,  by  the 
aMhnissioD  of  a  person  likely  to  make  a  new  va- 
cancy by  deato,)  that  perceiving  Mr.  Bennet 
to  look  yellow,  and  out  of  order,  he  desired  him 
tti  conndsK  what  lit  was  going  to  do,  when  be 


took  a  place  for  life  in-  liis  condition.  Mr, 
Bepnet  told  him,  it  was  only  a  cold ;  and  that 
therefore  be  would  proceed.  .This  gentlenum, 
who  was  as  be  pretends,  so  cautious  as  to  the 
smn  be  waa  to  give  upon  bis  admittance,  and 
which  be  then.  tbou|fnt  to  be  so  unreasonable, 
bUrries  on  this  affair,  under  these  circum- 
stances of  bis  own,  as  well  as  the  Earl's  state  of 
health  ;  and  though  out  of  order,  as  be  him- 
aelf  owned,  pressea  an  extorted  sum  of  1,600 
guineas,  into  the  hands  of,  proliably,  a  dying 
Chancellor,  Will  not  your  k>rdships  think  it 
more  likely,  that  Mr.  Bennet  apprehended, 
that  as  the  price  of  things  then  went,  be  might 
not,  under  a  new  Chancellor,  come  into  the 
office  upon  ao  easy  terms  as  were  then  offered 
him ;  rather  than  that  be  thought  hinoaelf  to 
be  hardly  used  upon  that  occasion  ?  And  here, 
my  lords,  I  beg  leave  to  take  notice  of  what 
has  been  urg^,  to  induce  your  lordships  to 
look  upon  this  acceptance  of  presents,  by  the 
Earl  in  particular,  to  be  extorsivie ;  which  ia, 
that  the  sums  of  money  given  upon  these,  and 
the  like  occasions,  are  lately  greatly  .increased. 
Your  lordships  will  be  pleased  to  observe,  upon 
what  haa  hitherto  appeared,  that  the  sums 
taken  by  the  Earl  upon  the  admission  of  a 
Master  m  the  room  of  one  deceased,  have 
been  constantly  less  than  what  the  Masters, 
who  have  resigned,  have  had  as  a  consideration 
tor  so  doing.  And  it  is  very  easy  to  account, 
for  the  late  increase  of  the  sums  given  upon 
these  occasions,  without  any  extortion  in  the 
matter.  As  personal  estates  have  vastly  in- 
creased within  tb^sefew  years,  and  settlements, 
and  provisions  for  faniilies,  have  been  made  out 
of  the  public  atocka  aud  funds,  the  busings  of 
the  Court  of  Chancery  bath  increased  propor- 
tionably  ;  and  consequently,  people  would  be 
more  desirous  of,  and  give  more  luoney  fur  the 
pnrcbase  of  these  offices,  which  were  improved 
by  such  increase  of  business.  Aud  as  the 
common  interest  of  money  is  grown  lower,  it  ia 
natural  to  suppose,  that  people  would  be  the 
more  ready  to  invest  their  fortunes  in  those 
things,  which  were  likely  to  pro<luce  a  better 
incouie,  even  in  proportion  to  the  risk  that  was 
run  upon  their  lives,  than  could  be  made  of 
money  in  an  ordinary  way.  But  whether  that, 
whicli  1  have  mentioned,  or  whatever  else  may 
be  the  cause  of  it,  it  is  so  plain  and  notorioua 
that  all  places  and  offices  have  of  late  years 
increased  in  their  value,  that  it  would  be  mis- 
spending  your  lordships'  time  to  enter  into  the 
proof  ol  it. 

My  lords,  as  to  the  admission  of  Mr.  Elde 
into  his  office,  and  the  acceptance  of  a  sum  of 
money  upon  that  occasion,  which  makes  up 
the  Charge  contained  in  the  7tb  Article;  ana 
as  to  so  much  of  the  8th  Article  as  relates  to 
the  like  transaction  with  Mr.  Thurston  ;  there 
is  not  the  least  colour  or  pretence  from  the  evi- 
dence which  has  been  given  to  HUppiiri  those 
charges,  to  ground  a  ^uppmition  of  haggling, 
or  driving  a  bargain :  On  the  contrary,  from 
that  very  evidence  it  appears,  that  wli^t  waa 
done  by  Mr.  Elde,  and  Mr.  Thurston,  was  per- 
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iectlv  free  and  Tolnntaty ;  aud  ftttended  #jA  a 
good  deal  of  solicitude  and  aneasiness  in  tike 
latter,  lest  his  oAers  shotitd  not  be  accepted ; 
the  cireoiDstances  of  which  1  shall  not  trouhlii 
your  lordships  with  repeating.  And  though 
IroRi  the  tronbles  be  has  since  met  with  ifi  that 
office,  be  has  something  altered  bis  opinioti  of 
ft,  your  lordshipflf  wilt  foe  guided  bv  what  he 
then  thought,  and  acted.  Your  lordships  #ili 
be  pleased  to  obserre  from  the  same  evidence, 
that  gi«at  part  of  the  money  presented  by 
those  gentlemen  has  been  returned  to  them 
again ;  and  though  it  wa&  some  time  afterwaHs 
iMsfore  it  was  done,  it  is  plain  there  was  a 
in  neb  earlier  intention  of  doing  so.  Mr.  Elde 
has  informed  your  lordships,  that  in  May  fol- 
lowing bis  admission  the  Earl  intimated  to  him, 
that  he  would  return  part  of  the  money ;  and 
Mr.  Thurston  received  several  messages,  Which 
tilainly  appeared  to  be  in  order  to  a  retam  of 
part  of  the  money  which  he  had  given ; 
tbottgli,  on  occasion  of  his  being  out  of  town, 
it  was  some  time  after  before  he  knew  the 
meaning  thereof,  or  had  the  money  returned. 

My  lords,  there  is  one  particular  circum- 
stance in  the  8th  Article,  which  has  taken  op  a 
great  deal  of  vour  time;  that  I  mean,  of  the 
oeticiency  in  Mr.  Borret's  office.  Why  that 
matter  was  inserted  there,  and  wbv  it  has  been 
to  much  laboured,  and  your  lordships  troubled 
with  so  much  proof  about  it,  I  must  own  my- 
self at  a  loss  to  conceive ;  unless  it  be  allowed 
and  admitted,  that  the  taking  of  money,  Upon 
the  admission  of  a  person  to  the  office  of  one  of 
t\m  Masters  of  the  Court  of  Chancery,  is  not 
purely  and  simply  malum  in  le,  illegal,  and 
contrary  to  the  statute  of  Rich,  k,  but  that,  if 
It  be  done  to  raise  money  to  make  good  this  de- 
ficiency in  the  office,  as  was  done  in  the  case 
of  Mr.  Edwards,  v^hieh  vour  lordships  have 
^rpon  this  occasion  heard  o^it  is  right  and  well. 
How  otherwise  can  the  deficiency  in  the  office 
l>e  an  aggravation  of  the  supposed  crime  of 
taking  a  present  upon  the  admittance  of  a  per- 
son into  it  ?  Is  it  unreasonable  to  admit  a  new 
Master  into  an  office  wherein  there  is  a  defici- 
ency P  Is  it  not  as  necessary  to  fill  up  that 
vacancy  as  any  other  P  Certainly  more  so,  in 
t>rder  to  have  one,  whose  duty  obliges  him  td  a 
more  particular  care  of  the  affiiirs  thereof, 
which  seem  more  to  want  it.  The  aggravation 
then  of  the  fault,  or  rather  the  fault  it»slf,  must 
consist  in  the  not  applying  the  money  received 
towards  the' discharge  of  the  deficiency.  But 
how  can  it  be  a  fault  not  to  do  so,  unless  there 
liad  been  an  obligation  so  to  have  applied  it  P 
And  how  can  there  be  an  obfigation  to  make 
such  application  of  the  money,  where  there  is 
so  strong  an  obligation,  as  ha^  been  iusbted  on, 
not  to  raise  any  money  at  all  by  such  means  P 
lly  lords,  we  humbly  apprehend,  that  the  en- 
deavour to  aggravate  what  is  charged  as  a 
crime  in  this  Article,  has  weakened,  at  lt»ast, 
what  is  laid  as  the  foundation  (br  its  being  a 
crime ;  and  this  with  little  or  no  success  in  the 
proof  attempted  to  be  made  of  this  matter ;  so 
tar,  I  meftn^  m  nlala  to  the  Esrl's  loiowMgB 


of  the  deftc^ncy,  or  his  want  of  care  ti>  be  ia- 
formed  of  the  state  of  that  office. 

I  won't  repeat  what  Mr.  Godfirey  has  said 
upon  this  o<:caston;  your  fordrfiipa  perceive 
that  h«  and  Mr.  Jolin  B^oet  were  tbofight 
the  fittest  pelvons  to  inspect  the  alfilirs  of  Mr. 
Borret,  after  bis  decease ;  and  were  adoordin^* 
ly  appointed  to  do  So :  And  upon  fiaviAg  eza« 
mined  things,  a^  well  as  they  then  o6uM,  wei^ 
both  of  oninion,  as  Mr.  Godfrey  aavi,  tktU  there 
was  60  likelihood  that  there  would  bt  iny  defi- 
ciency ;  and  with  this  the  Karl  was  Stciplaiftted. 
Mr.  fiennet,  hideed,  diffid^  something  from 
Mr.  Godfrey,  as  to  the  account  which  be  gave 
of  this  matter ;  but  ttot  A>  much,  though  hit 
aceonnt  was  to  be  takett,  t(s  wonid  atiawer  tb^ 
purpose  for  which  be  was  dlHed ;  the  mggtt* 
rating  the  Charge  in  this  Article  a^inet  fht 
noble  Earl,  who,  th^re  is  fio  toonn  to  docAt; 
would  bare  acted  as  generod^ly  in  Mb  ciae^  ai 
he  did  hi  the  case  of  Mr.  tldwardiB,  upon  htt 
coming  into  Dormer's  office,  if  the  eircidft* 
stances,  as  represented  to  him,  had  been  in  any 
near  degree  alike. 

My  lords,  I  hare  fb«is  suted  the  ntatter  of 
these  several  Articles,  to  the  best  of  oiy  re^ 
membranoe,  in  its  true  light,  as  it  standi 
upon  the  evidence  already  given.  We  Aii 
beg  leave  to  cdl  some  witnesses  to  proves  Aat 
several  noble  and  great  persons  have  taken 
presents  upon  these  occasions;  men  of  ex* 
cellent  characters;  some  of  whom  ieveralof 
the  gentlemen  of  the  ^oose  of  GommoBS 
have  taken  such  notice  of,  that  I'mHy  aaMy 
ventnre  to  say,  f hey  will  concOr  in  tbe'opiiiieii, 
that  they  were  |iersons  of  so  much  integrity, 
that  they  would  n6t  have  taken  sdcb  presently 
if  they  had  thought  it  illegal  so  to  have  done ; 
and  of  so  great  abilities,  that  thei^  jnc^ilient 
must  be  of  the  greatest  wdght  in  this  potfll. 
We  shall  farther  trouble  your  lordships  to  et* 
plain  the  nature  of  the  payment  of  M/.  which 
Mr.  Thomas  Bennet  told  your  lordships  he 
made,  over  and  above  the  100  gviineas  paid  b^ 
him  on  account  of  the  office  df  Clerk  9i  the 
Custodies.  He  might,  no  dbaht.  If  he  had 
pleased,  have  iilformed  your  lordships,  that  the 
most  part  of  this  64/.  was  either  paid  to  Ihk 
clerks  of  the  office,  or  belonging  tb  other  off- 
cers,  and  that  not  above  dSt.  came  to  the  grcil 
-seal:  and  we  apprehend 'that  to  hive  done  sisl^ 
would  have  been  more  agreeable  to  the  suDee>- 
rity  with  which  a  witness  ought  to- speak,  tfaik 
to  have  left  it  in  that  geheral  manner,  where  ft 
might  look  like  anbtber  payment  td  the  Eail. 
And  I  hope  yonr  I<Mrdships  Will  excqse  nsy  ob- 
serving upon  this  occasion,  the  unhappy  eit^ 
cumstances  of  the  noble  Earl  at  the  bar :  If  be 
takes  a  small  sum,  as  this  of  the  100  g^snneil 
for  instance,  it  is  poor,  pitiful,  and  a  proslitotiett 
ef*  his  honour ;  if  a  larger  sum  is  taken,  he  ii 
avaricious,  greedy,  rapacious,  and  I  don't  kniiir 
what:  Though  your  Kmlsbips  will  obbeTve^ 
the  sums  aoceptea  are  legtllated  accordiaigf  l» 
the  nature  of  the  office  on  account  of  ^hidk 
they  are  given.  My  lords,  his  Terr  care  ik 
other  uistanoes  iB  DUdo  hk  ^mll,  Ot  tud&tm 
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must  tie  Ail  soppoMd  to  be  done  with  eornipt 
viewf ;  and  yet  nis  not  actiog-  is  eqilnlly  Umd* 
ed;  it  is  esrelcssiiesff,  and  neglect.  This  is  the 
ii^  in  which  his  whole  bdiavioar  has  been 
Ml  before  your  lordshi^is,  and  that  with  all  the 
sigljjaraiioQS  and  vehemence  imaginable.  But 
it  IS  your  lordships  who,  in  a  superior  and 
calmer  sCationi  are  to  weigh  and  judge  of  these 
mattera.  It  is  from  you  the  noble  Earl  is  to 
expect  judgment ;  and  it  is  his  happiness,  that 
H  is  so.  •  And  in  order  thereto^  wlien  we  have 
laid  this  evidence  before  your  lordships,  toge 
tbcr  with  an  order,  which  sheves  the  payment 
of  the  monies  receired  from  Mr.  Thomas  Ben> 
Bet  and  Mr.  Kynaston,  into  the  Court  of  Chan- 
cery; we  shall  submit  the  m«tter  ef  these 
Articles  to  your  lordships.  And  notwithstand- 
ing tfl  the  severe  things  which  bate  been  said 
open  this  occssion,  we  humbly  hope  your  lord^ 
vhipe  will  be  of  opinion,  that  the  noble  Earl  ftt 
your  lordships'  bar  is  not  guilty  of  any  of  the 
Charlies  eontAtned  in  thuse  Articles^ 

8eij*  Prthyn.  Rf y  lords,  we  now  proceed  to 
•call  our  witnesfMB,  and  to  prove  the  several 
ftMts  we  hbve  opened ;  abd  we  beg  leave  to 
imweed  in  the  same  method  a^  the  gentlemen, 
fvho  are  the  Managers  for  the  House  of  Com- 
mons, have  done.  Ab  they  began  with  the 
9U1  Article,  so  we  in  our  evidence  shall  Hke- 
^Mise  begin  there ;  and  shew  that  presents  have 
^constantly  been  made  to  the  ^reat  seal  upon 
M  admissions  into  the  office  of  the  Clerk  of 
the  Custodies;  and  that  in  many  otb^  offices 
wider  the  direotitfn  of  the  great  seal,  presents 
hare  been  usually  made  by  the  respective  offi- 
cers OB  their  admissions ;  and  this  h4th  beeh 
the  known  uninterrupted  usage;.,  and  every 
€bAnceIlor  hath  taken  them  as  costoniary 
Metents.  We  desire,  in  the  first  pliK»,  that 
Mr.  Roger  Lewis  may  be  called. 

^  Mr.  Koger  Lewis  sworn. 

Ber).  Probyn.  We  desire  he  may  be  asked, 
Bow  long  he  hath  been  concerned  as  a  deputy 
in  the  office  of  the  Clerk  of  the  Custodier  ?   ' 

JawU.  I  have  assisted  as  Clerk  of  the  Cus- 
4ddies  of  lunattcd  and  idiots  fbr  the  space  of 
ibout  35yeara. 

'  Serj.  Prohyn,  T  desire  he  may  be  asked, 
who  was  the  first  that  came  into  the  office  of 
Clerk  of  the  Custodies  in  his  remembrance  T 

Xevu.  Mr.  Henry  Wynne  was  the  first  that 
came  in  after  I  was  clerk  there. 

Seij. Pro&yn.  Who  succeeded  Mr.  Wynrte  f 

LewiM,  Mr.  ftoger  Thompson. 

Seij.  Probyn.  I  desire  he  vaAf  be  asked, 
'  trbetber  Mr.  Thompson  be  now  livmg  or  dead  ? 

Lewk,  Mr.  Thompson,  as  1  have  been  in- 
formed, hath  bAeen  dead  about  these  9  or  10 
years  past. 

8eij.  Prabyn.  I  desife  he  may  be  asked, 
whether  any  present  or  compliment  was  made 
to  the  great  seal  on  Mr.  Thompson'^  admis- 
sion? 

ftlr.  Tlumnkr.  My  iQnh,  I  objdiet  to  tlie  an- 
swering of  that  question ;  and  desire  to  know. 
Whether  your  lordihipi  will  hart  atideiico 


against  gentlemen  thM  are  dead,  who  ai^  no 
way  capable  of  answering  for  themselves  be- 
fore 3f00r  lordships  here  f  If  my  lord  can  shew 
any  tide  or  right  be  had  to  sell  this  plare,  We 
are  ready  to  bear  him  ;  but  to  i^ive  evMpnce 
against  a  person  that  is  dead,  and  canmft  speak 
tor  himself;  1  submit  that  to  your  lordships. 

Mr.  Luttifycke.  My  lords,  this  matter  is 
very  proper  to  be  objected  to  now,  and  it  is 
very  necessary  for  your  lordships'  determinatioo 
in  the  beginning  of  this  affair.  I  see  by  this 
question,  and  their  opening,  what  large  com- 
pass the  gentlemen  have  taken,  not  only  as  to 
these  offices,  but  as  to  many  other  offices  lor 
which  presents  were  given.    I  take  the  proper 

auestion  before.your  lordships  to  be.  Whether 
lis  be  lawful  by  the  laws  and  statutes  of,  the 
realm?  And  if  tniit  be  the  question,  I  submit  it, 
whether  it  is  material  to  give  an  account  what 
other  persons  have  done?  Whether,  when  a 
person  is  brought  upon  a  prooecutiqp.for  an 
offence  against  the  law,  it  be  material  for  him 
to  say,  tliat  other  persons  have  been  guilty  of 
the  same  crimes  ?  This  is  a  question  at  law 
upon  the  construction  of  the  statute ;  and  they 
say  it  is  necessary  for  them  to  give  these  in*, 
stances,  to  shew  the  judgment  of  those  great 

f'  ersons  upon  the  act  of  parliament ;    but  sore 
am,  it  waa  never  yet  attempted  to  give  in 
evidence  the  actiona  of  other  persons  in  order  to 
expound  a  statute.    The  exposition  of  a  statute 
must  be  founded  on  the  words  of  the  law,  and 
not  on  the  actions  of  other  persons.    In  all  the 
experience  1  have  had  in  cases  of  prosecutiona 
for  crimes  founded  on  the  common  law,  or  on 
ads  of  parliament,  gentlemen   argue   from 
what  the  law  is,  what  authorities  have  been  in 
those  cases,  and  what  the  cpufttruction  hath 
been  in  former  Judgments.    My  h>rds,  this  is  a 
matter  of  great  consideration  to  3rour  lordships, 
not  only  upon  the  account  of  the  precedent,  but 
also  upon'  the  account  of  the  time  that  yout 
lordships  are  like  to  spend,  if  yon  are  to  g6 
througn  all  the  offices  of  the  law,  to  shew  how 
many  great  men  have  accepted  presents.    It 
will  take  np  a  great  deal  of  time,  without  any 
fl'utt  at  all.  But,  my  lords,  there  are  other  con« 
sideratiotts  which  will  prove  it  unreasonable  t6 
admit  of  this  evidence :   At  present  your  lord- 
ships have  under  your  consideration  the  case 
of  this  noble  lord  within  your  bar ;   bnt  would 
they  in  defence  of  him  impeach  others,  not 
here  to  defend  themselves f  Many  of  them  are 
dead,  othei^  are  living :   Will  you  try  persona 
not  accused,  and  without  being  present  to  an^ 
swer  for  themselves  ?   But,  my  lorfls,  #ith  re- 
spect to  ourselves,  is  it  reasonable  for  us  to  take 
upon  us  the  examination  of  several  fiicts,  with- 
out knowing  who  the  persons  charged  are, 
what  the  circumstances  of  the  case  weref  Are 
we  to  shew  the  difference,  or  state  the  circum* 
stances  ?  '  f  t  is  impossible  for  us  to  do  it.     My 
lords,  this  being  the  nature  of  the  case,  it  is  a 
matter  for  your  lordships'  iudgment  now  in  the 
beginning,  that  totAr  lordships  may  see  the  ex- 
tensiveness  of  tne  evidence  they  have  hinted 
aty  nd  faitaid  to  prodooe.   That  which  we  ln« 


1131] 


10  GEORGE  I. 


Trial  of  the  Earl  ofMacdesfiM, 


[1138 


list  upoo  ii  two  things,  that  it  is  not  materia], 
and  that  there  ia  no  maaaer  of  ootioe  for  the 
persooa  so  charged  to  make  any  defence,  or  to 
•hew  how  the  circamstances  of  the  ease  were. 
So,  mv  lords,  we  must  beg  leave  to  hare  your 
lordships*  judgment  in  this  matter. 

Sol.  Gen.  Iffy  lords,  if  the  noble  lord  pro- 
duceth  any  one  to  make  out  his  innocence,  we 
do  not  oppose  it.  Bnt  if  the  noble  lord  endea- 
vours to  shew  what  the  law  is,  from  the  prac- 
tice of  other  people,  it  is  altogether  improper. 
It  is  impossible  that  the  law  can  be  jodgea  of 
by  the  practice  of  other  people  in  committing 
the  same  facts.  That  can't  nave  ttie  weight  of 
'  the  opinion  of  a  great  man.  The  opinion  of  a 
learned  person,  not  concerned  in  the  question, 
is  an  opinion  of  weight ;  but  the  opinion  of  a 
person  concerned  in  the  Question,  is  not  to  be 
looked  upon  as  of  any  auuiority.  If  the  noble 
lord  makes  use  of  this  kind  of  evidence,  by 
way  of  mitigation,  or  of  lessening  his  offence, 
IB  that  -view  it  can  be  of  no  significancy :  be- 
cause the  aggpravation  or  mitigation  of  the  noble 
lord's  offence  must  arise  from  the  particular 
circumstances,  niaoner,  and  facts  of  his  offence. 
We  must  submit  it  therefore  to  your  lordships' 
consideration,  whether  this  is  a  proper  enquiry 
or  no.  ' 

Seij.  Probyn.  My  lords,  we  beg  leave  to  in- 
sist upon  it,  that  this  is  a  proper  question,  and 

r  very  material  for  the  noble  Earl's  defence.  He 
hatn  insisted  in  his  Answer,  **  That  what  is  ob- 
jected to  him  in  this  instance,  hath  been  long 
used  and  practised  in  the  time  of  his  predeces- 
sors ;  and  that  such  presents  have  been  reck- 
oned among  the  ancient  and  known  perquisites 
of  the  great  seal ;  and  the  making  and  accept- 
ing thereof  hath  been  notorious  to  all  the  world, 
And  never  before  looked  upon  to  be  criminal,  or 
complained  of  as  auch ;  and  that  he  humbly 
hopes,  that  the  giving  or  receiving  of  a  present 
on  such  an  occasion,  is  neither  criminal  in  it- 
self, nor  by  the  common  law  of  this  realm  ;  and 

-  that  there  is  not  any  act  of  parliament  by  which 
the  same  iv  subjected  to  any  punishment  or 
judgment,  which  can  be  prayed  in  this  prose- 
cution ;  and  the  said  Earl  further  bath  said, 
that  he  thinks  himself  obliged  humbly  to  lay 
this  b^ore  your  lordships,  not  only  in  his  own 
defence,  but  in  vindication  of  the  honour  of  so 
many  great  and  excellent  men,  who  have  been 
his  predecessors  in  the  same  office,  and  have  all 
along  done  the  same,  for  which  he  is  now  com- 
plained of)  and  also  of  others,  who  have  been 
lord  chief  justices  of  the  King's-bench,  and 
Common  Pleas,  Masters  of  tne  Rolls,  and 
judges,  who  have  likewise  received  presents  in 
money,  upon  the  admission  of  the  several  of- 
ficers under  them  in  the  respective  courts  of 
justice  wherein  they  presideo  ;  and  who,  the 
said  Earl  is  assured,  never  apprehended  them- 
aelves  to  be  guilty  of  any  crime  against  an  v  the 
good  and  wholesome  laws  ^or  statutes  of  this 
realm."  And  therefore  we  take  it  to  be  our 
duty  to  give  proper  evidence  to  support  this 
part  of  the  noble  Earl'a  Answer.    But|  my 


lords,  it  is  objected  by  the  gentlemen  that  aie 
Managers  for  the  House  of  C>>mmoBS,  that  thcj 
are  not  prepared  to  enter  into  this  proof,  becaoM 
they  had  no  notice  that  such  evidence  vooU  be 
^iven :  In  answer  to  which  we  humbly  sabmit 
It,  that  the  Answer  the  noble  lord  hath  given, 
that  several  presiding  officers  in  the  courti  of 
law  and  equity  have  always  received  socb  pre- 
sents, is  sufficient  notice  to  them  to  ht  prepared 
to  answer  such  evidence  as  might  be  offerM  to 
support  this  allegation.  BIy  lords,  as  to  the 
other  objection,  that  the  opinions  of  grettowi 
are  not  evidence  in  their  own  cases,  we  sabmik 
it  that  in  thi^  case  it  is  a  material  orcomiUiiee: 
Though  the  precedents  of  great  mea,  (whose 
names  they  are  unwilling  to  bear)  who  hare 
taken  presents  in  like  cases,  and  not  tboo^tit 
criminal,  may  not  controul  your  lordships*  judg- 
ment in  tliis  particular ;  yet  1  humbly  appre- 
hend that  such  instances  cannot  but  ha? e  greit 
weight  in  the  event  of  this  case.  They  are  ma* 
terial  circumstances,  atron^  indocemeotstoifr 
dine  your  lordships  to  bebeve,  that  thjs  oeUe 
lord  had  no  avaricious,  no  corrupt  -design,  ii 
accepting  the  common,  customary  presents  thtf 
were  voluntarily  tendered  to  him.  And  sioee it 
is  made  so  material  a  part  of  bis  defence,  aai 
ibat  he  mu^ht  well  think  himself  innocent  aii 
secure  in  following  the  exainples  of  so  nmf 
honourable  and  learned  persons,  of  which  we 
are  prepared  to  give  your  lordships  mauj  is- 
stances  in  evidence ;  and  since  they  have  notice 
of  it,  and  that  the  noble  lord  hath  insisted  n|Nii 
it  in  his  Answer,  we  humbly  beg  your  lordship 
will  admit  us  to  give  the  several  insUooeiB 
eridence. 

Cam.  Serj.   My  lords,  I  beg  your  lordshipi' 
patience.    My  fords,  we  humbly  apprehoMl 
this  is  very  proper  and  regular  evidence.  1 
think  there  can  be  no  evidence  more  proper.  If 
the  noble  lord  should  have  the  misfortone  io  be 
thought  culpable,  will  he  not  appear  under  •■• 
other  view  to  your  lordships,  wlien  he  bath  bad 
the  concurrence  of  several  great  persons,  of 
whose  integrity,  honour,  and  knowied(|[e,  ss 
question  hath  ever  been  made  ?    If  he  himself 
bath  introduced  this  practice,  and  set  it  np  bj 
himself,  it  will  then  most  certainly  be  an  agsi*" 
vation ;  if  be  hath  done  no  more  than  othcfi 
have  don^,  it  will  be  an  extenuation.    Mj  Iwdii 
taking  it  in  that  light,  there  is  no  reason  wbj 
this  evidence  should  not  be  given.    But  I  bspi 
your  lordships  will  farther  consider  of  the  pre- 
sent case :    here  is  a  law  insisted  upon,  of  se< 
veral  hundred  years  standing,  that  makes  tbii 
criminal :  it  is  owned  that  there  hath  been  n^ 
determination,  or  judgment  at  law  that  dusis 
criminal:    practice,  especially  in   ^^^^9^^ 
old  statutes,  hath  oftentimes  been  allowed  m 
admitted  to  explain  the  sense  and  mcanipgj|| 
those  statutes.    There  are  no  records  preferred 
of  this,  and  therefore  we  are  noder  a  oecessif 
to  confine  ourselves  to  such  evidence  as  wects 
produce  of  living  witnesses ;  and  therein  we 
apprehend  we  are  proper,  asiiis  part  ^^^^?^ 
ter  in  issue  before^our  lordships* ,  Toor  tonh 
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ihips  .are  at  well  to  try  the  Earl's  Answer,  as 
the  GommoDs'  Articles.  AliotbercircumstaDoe  i 
they  are  pleased  to  metitioQ  against  receiving^ 
this  evidence,  is,  the  taking  op  of  your  lord* 
ihips*  time.  Your  lordships  have  had  the  good- 
ness and  justice  to  bear,  with  g^eat  patience,  a 
rery  long  evidence,  vtlth  repeated  observations 
ind  opeatngs  of  the  Articles,  in  order  to  prove  a 
noble  peer,  one  of  your  own  body,  to  be  guilty : 
Ban  it  be  supposed  that  your  lordships  will  not 
have  that  patience,  which  is  due  to  all  people  in 
bvour  of  innocence,  and  when  one  of  your  own 
body  stands  impeached  ?  For  these  reasons  we 
[lumbly  hope  tnat  this  evidence  shall  be  ad- 
mitted ;  and  that  the  noble  Earl  shall  hare  the 
benefit  of  this  explanation,  what  the  sense  of  so 
many  great  and  excellent  men  hath  been  of  this 
»ld  and  doubtful  statute. 

Mr.  "Robin*,  My  lords,  we  apprehend  your 
lordships  will  not  be  of  opinion,  that  this  will 
be  to  defend  the  present  Impeachment,  by  the 
impeaching  of  others.  We  lay  it  down  as  the 
foundation  of  our  acting,  that  our  predecessors 
bave  done  the  same,  notwithstanding  this  sta- 
tute of  Edward  6,  and  therefore  it  is  a  reasonar 
ble  inference,  that  this  was  not  taken  to  be 
iritbin  the  said. statute.  We  apprehend  it  can- 
not reflect  upon  any  that  are  either  dead  or 
iving  ;  and  that,  as  we  are  in  defence  of  this 
loble  lord,  we  are  at  liberty  to  exftknine  wit- 
leases,  to  prove  that  other  persons,  his  prede- 
iessors,  have  done  the  same. 

Mr.  Strange,  My  lords,  1  apprehend  we 
bave  the  same  right  to  justify  ourselves  by 
precedents,  as  they  have  to  accuse  ns  by  pre* 
Dedents.  What  the  noble  EarPs  predecessors 
n  other  instances  bave  done,  bath  been  men- 
:ioned  by  way  of  aggravation.  The  case  of  Dr. 
Eddisbury  hath  been  mentioned  over  and  over 
by  the  gentlemen  of  the  House  of  Commons ; 
ind  thpy  have  aggravated  the  oifence  of  the 
loble  Earl  for  not  following  that  precedent ; 
ind  as  they  had  a  right  to  aggravate  the  Earl's 
offence,  by  not  following  tlie  precedents  of  bis 
predecessors,  so  we  think  we  have  the  same 
right  to  shew  in  other  instances,  that  we  have 
roTlowed  the  examples  which  have  been  set  us 
by  our  predecessors.  But  they  say,  this  is 
against  law :  whether  that  is  so,  or  not,  is  the 
suestion ;  and  it  wilt  be  material  for  the 
decision  of  that  ^u&stion,  to  take  into  yourcon- 
Bideration,  what  hath  been  the  opinion  of  great 
DdeD,  in  all  ages,  upon  this  act  of  parliament. 
Continual  usage,  from  time  to  time,  even  from 
making  of  the  act  of  parliament,  is  the  best  ex- 
position of  that  law.  Coteroporary  usa^e,  or 
Lhe  opinion  of  those,  who  were  at  the  time  of 
the  making  of  a  law,  hatli  always  been  es- 
leemed  the  best  interpretation  qf  that  law  ;  and 
Lberefore,  as  we  shew  the  usage  to  be  con- 
formable to  what  we  now  insist  upon,  1  hum- 
bly hope  it  will  have  a  great  influence  upon 
^our  lordships,  as  to  tlie  exp(>sition  to  be  now 
put  iipoo  this  act  of  parliament :  it  bath  been 
laid*  this  way.of  prooeediog  tends  to.  accuse 
preat  penons  of  oohouti  &c«  some  that  are 


dead,  and  some  that  are  now  living ;  we  shall 
not  enter  into  so  nice  a  debate ;  it  is  sufficient 
for  us  that  it  ia  proper  and  necessary  evid«)ca 
for  the  defence  of  our  client.  It  is  a  material 
evidence  in  this  case,  whether  other  persoM 
have  disposed  of  these  offices,  and  have  in- 
curred any  penalty :  if  they  have  done  it,  I 
humbly  apprehend  that  no  ol^ection  remains 
a^inst  our  entering  into  the  evidence  of  that 
kmd.  Whatever  is  your  lordships*  judgment 
in  point  of  law,  it  is  material  for  your  lord- 
ships' consideration,  whether  this  noble  lord 
hatn  set  this  on  foot  of  bis  own  accord,  or  hath 
not  trod  in  the  paths  of  his  noble  predecessors? 
Your  lordships  will  take  it  into  your  considera-  . 
tion,  and  whatever  the  point  of  law  may  hap- 

f>en  to  be,  it  must  be  said,  that  if  this  noble 
ord  did  err,  he  erred  with  his  predecessors. 

£.  of  Macclesfield,  My  lords,  I  would  not 
trouble  your  lordships,  if  I  did  not  think  it  ne- 
cessary to  insist  upon  your  lordships  admitting 
this  evidence:  indeed,  if  I  thought  it  would 
impeach  the  character  or  reputation  of  any  of 
the  noble  lords,  who  have  been  my  predeces- 
sors, whether  they  be  now  dead  or  alive,  I 
would  undergo  any  pimisbment  rather  than  do 
it.  But  I  hope  it  was  innocent,  both  in  them 
and  me ;  and  that  its  being  done  by  persons  of 
such  unblemished  honour,  will  be  one  strong 
argument  of  its  being  so ;  and,  my  lords,  1 
protest  their  example  was  the  single  reason 
with  me  for  doing  of  it ;  and  if  it  had  not  been 
done  before,  I  would  not  have  done  it :  this 
was  the  true  ground  of  what  I  have  done. 
For  what  these  gentlemen  say,  my  lords,  that 
this  is  not  material,  and  that,  the  law  must  be 
proved  by  law  books  and  judgments,  I  thought 
the  common  law  was  common  usage,  and  that 
which  hath  constantly  and  openly  been  done 
without  being  censui^ed  or  blamed,  cannot  be 
contrary  to  common  law.  If  this  be  not  al« 
lowed,  1  am  highly  obliged  to  these  gentle- 
men, that  they  have  not  accused  me  for  taking 
money  in  many  other  instances,  relating  to  my 
offii%  ;  to  instance  in  one  only,  upon  the  pass- 
ing of  every  patent  there  is  aSmall  fee  due,  and 
constantly  paid  to  the  great  seal ;  if  they  had 
accused  me  of  this,  and  called  it  criminal,  £ 
know  not  what  to  bave  said  to  it,  unless  usage 
and  custom  had  justified  it;  I  claim  it  aa 
a  right,  and  unless  usage  will  prove  the 
right,  I  know  no  other  way.  I  own  this  ii 
something  different :  in  that  case,  I  insist  on 
a  particular  sum  by  usage :  1  do  not  insist  in 
this  case  that  tliere  is  a  particular  sum  due  as 
a  fee,  but  that  I  had  a  right,  or  liberty,  to  ac« 
cept  of  such  a  sum  t^s  the  party  should  give  s 
but,  say  the  gentlemen,  this  evidence  is  to 
daake  other  persons  criminal;  that  is  very 
true,  if  this  be  a  crime.  These  gentlemen 
take  it  for  granted :  but  whether  it  &  a  crime 
or  no,  will  be  for  your  lordships'  final  determi^ 
nation :  and  I  hope  your  lordships  will  not  be 
of  opinion  that  it  is  a  crime.  If  it  should  come 
out  to  be  in  your  lordships*  judgment  a  crime^ 
it  will  be  a  great  censure  upon  my  predeces- 


1IS5] 


10  GEORGE  I. 


•on,  who  ftll,  as  it  if  well  known  by  eTcry. 
body,  did  the  saise  thiDg'.  Quk  if  tbio  bo  ua- 
deratood  to  be  a  matter,  that  is  admitted  to  bare 
been  practised,  and  to  need  no  formal  proof,  I 
bad  ratber  let  this  oiamioation  alone :  it  is  un- 
easy to  me,  to  enter  upon  any  tbing'  that  can 
draw  a  reflection  upon  any  perwn :  tbercfore 
I  submit  it  to  your  lordsfaips. 

Seg.  Pengelly.  My  lords,  the  Managers  are 
accountable  to  the  uooimons  for  any  thing 
they  admit  without  their  direction  ;  therefore, 
unless  they  are  satisfied  and  convinced  that 
they  ought  to  admit  it,  it  is  not  to  be  expected 
for  the  Managers  to  do  it.  It  is  said,  that  the 
things  offered  are  in  extenuation :  that  it  would 
be  a  greater  guilt,  if  there  were  not  former  ex- 
amples to  justify  it :  1  apprehend,  for  that  rea- 
son, it  is  an  unproper  time  to  iniist  upon  this 
now :  because  matters  of  aggravation  or  ex- 
tenuation must  come  subseouent  to  your  lord- 
ships' determination  on  the  Articles,  and  will  be 
for  the  coQsideration  of  your  lordships,  when 
you  come  to  consider  of  the  judgment  that  is  to 
be  given.  I  have  known,  by  ireauent  expert* 
tnce,  in  prosecutiAns  of  a  criminal  nature,  that 
where  |be  defendant  hath  been  convicted,  he 
batb  been  allowed  to  lay  circumstances  before 
the  Court  in  mitigation  of  the  punishment : 
and  if,  bereafVer,  tnis  comes  to  be  considered 
pf  in  this  manner,  the  Managers  will  have  an 
opportunity  to  give  a  proper  answer  thereto. 
It  In  this  answer  he  nad  insisted  on  it  as  an 
established  fee  supported  by  custom,  and  had 
claimed  it  as  of  right,  it  had  been  proper  to 
have  examined  witnesses  in  support  of  that^ 
but  when  he  insists  upon  it  as  a  matter  of  discre- 
tion, and  of  explanation  of  an  act  of  parliament, 
we  cannot  admit  it.  It  is  not  proper  to  give  in 
evidence,  that  whicji  dofb  not  make  good  the 
defence  in  answer  to  the  Articles.  We  cannot 
admit  a  thing  of  this  nature,  which  may  be  at- 
tended with  great  inconveniencies.  We  do 
not  know  what  may  be  grafted  on  such  an  ad- 
mission ;  therefore  we  beg  leave  to  submit  it 
to  your  lordships'  determination. 

Mr.  Lutwyche.  My  lords.  It  is  said  very 
roundly,  that  this  is  an  old,  doubtful  statute, 
and  therefore  you  ought  not  to  take  notice  of 
H.  As  to  the  doubtfulness  of  it,  I  believe  it  is 
loo  plain ;  as  to  the  obsoleteness  of  it,  it  is  a 
statute  that  is  read  every  year  in  the  Court  of 
Bxchequer.  And  therefore,  whatever  doubts 
may  be  of  this  matter  at  the  common  law,  yet 
this  statute  makes  it  plain.  And  I  desire  the 
counsel  for  the  noble  lord  to  tell  us,  where  any 
Btatttte  is  more  plain  and  positive ;  and  wherein 
they  have  shewn  the  least  doubtfulness  in  the 
world,  but  rather  object  that  it  hath  gone  too 
Hir.  Doth  any  judge  in  point  of  evidenoe,  on 
an  indictment  for  breach  of  a  statute>law, 
permit  persons  to  eive  evidence  that  others 
nave  bc«n  guilty  of  the  same  facts,  and  that 
therefore  it  is  no  breach  of  the  law  P  Suppose 
this  is  to  be  considered  as  doubtful,  on  oon- 
Btruction  of  the  statute,  what  then  is  the  com- 
mon ordinary  method  P  It  is  well  knowoy  that 
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the  jury  ind  the  ftct  speeiatty,  and  it  b  le- 
ierred  to  tbe  Court  for  their  opinion  on  the  |av. 
My  lords,  give  me  leave  to  mention  how  tini 
nsatter  b ;  liore  is  an  act  of  parliament,  a  ge- 
neral act,  tbe  judges  are  to  take  notiee  ojf  il,  it 
is  plain  and  positive ;  the  eoonsel  make  adookt 
OB  tbe  construction  of  this  statute;  it  isia> 
slated  upon,  that  other  people  have  dooe  it, 
and  have  not  been  punished  ;  and  would  saoh 
a  thing  be  ever  permitted  to  be  found  by  a  jnry, 
or  would  any  regard  be  bad  to  it  if  mml  ?  I 
apprehend  tbe  noble  b>rd,  wbo  hath  bens 
mat  master  of  evidenee  in  bis  time,  woald  aet 
nave  permitted  it  to  be  done:  they  have  ibsva 
no  precedent  for  it :  in  its  own  nature  it  is  oo- 
reasonable.  Are  we  to  examine  into  tbe  1H^ 
ticolar  manner  and  circumatanoes  of  ercry 
particular  case  of  the  several  persons  thst  m 
now  either  dead  or  livipg  P  It  is  unreasonable, 
it  is  unprecedented,  to  offer  such  evideacej 
and  I  hope  your  lordships  will  not  admit  of  it 

Mr.  Plummer,  My  lords,  tbe  counsel  forthi 
noble  lord  take  that  for  granted  whicb  ve 
deny.  The  admitting  these  witnesses  ta  be 
examined,  b  admitting  that  it  is  not  a  crisie. 
Reputation  is  of  great  value,  and  grot  cin 
ought  to  be  taken  of  it ;  and  we  are  williogn 
take  care  of  the  repulation  of  the  noble  lord^ 
predecessors.  I  am  not  a  htwyer,  but  I  octA 
beard  that  that  was  not  a  crime,  which  ib 
act  of  parliament  says  is  so.  And  tfaattbii 
is  a  crime,  I  beg  leave  to  remind  yonr  lord- 
ships, that  hd  himself  declared  so  to  the  Me- 
ters in  Chancery,  that  they  had  bought  tbor 
places  against  law.  I  take  that  to  be  a  fur 
confession  that  his  opinion  was,  that  it  was  i 
crime. 

Lord  Leehmere.  Before  the  counsel  with- 
draw, I  would  have  this  question  explaioed  \» 
me  by  the  counsel  of  the  noble  lord,  wbetbtf 
this  practice  be  insisted  on  as  a  proof  of  a  ligU 
in  the  great  seal  to  take  this  as  a  perquiute,  or 
whether  it  he  offered  as  an  extenuation?      , 

Serj.  Probyn.  My  lords,  we  insist  upon  it  9 
both  respects. 

[Then  the  Managers  and  Connael  wm^ 
dered  to  withdraw ;  and  after  some  time,  ^H 
called  in  again,] 

Lord  Chief  Justice  King,  BIr.  Serjesnt  Plr^  ' 
byn.  It  is  their  lordships'  judgment  tbat  jn  I 
are  at  liberty  to  proceed  in  your  evideoee,  w  I 
you  were  going  on. 

Serj.  P^}byn,  My  lords,  wedesire  Mr.  Rogw 
Lewis  may  be  called  again. 

Mr.  Lewis  called. 

Serj.  Prcbyn.  My  lords,  I  desire  this  wih 
ness  may  be  asked,  how  long  he  batb  beena 
deputy  m  the  office  of  tbe  Cterk  of  tbs  Cui- 
todies  P—- Leiru't.  About  85  yearar 

Seij.  Prabyn.  Who  was  then  in  the  office; 

Lemii,  Mr.  Henry  Wynne. 

Seij.  Probyn.  How  k>ngdid  be  eoolioBen 
that  office?— Lewtf.  About  twelve  n)Mi||^ 

Serj.  Probyn*  J>oyon  know  whosucoK*" 
bim  ?<i*Isoii.  Mr.  Roger  Thompson. 
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Seij,  Pr(%i»,  My  fords,  I  desire  he  DMy  be 
asked,  whether  tnj  preseot  was  mede  hy  Mr. 
TbompeoD  on  his  Minissioii  into  the  office  P      ' 

Lewis.  I  do  not  know  of  imy  present  iMide 
by  Mr.  Thompson. 

8erj.  Troffyn.  By  Mr.  Wynnei  or  Mr. 
Thompson  ? 

Le»n.  No ;  hot  Mr.  Wynne  toM  le 

Serj.  Probyn,  Is  Mr.  Wynne  Ufing  or  detdP 

Lnris.  Be  is  deed. 

8eij.  Pengelfy,  My  lords,  we  beg>  leftve  to 
object  to  this:  whet  a  particiilar  person  told 
him  is  not  evidence ;  we  hope  this  shaJI  not  be 
adositted. 

'    Mr.  Lntwyche.  They  know  this  wes  never 
allowed. 

Beij.  Pro^yii.  If  the  maabe.livingytlie  ob- 
jection it  ffood,  but  now  he  is  dead,  we  hope  it 
may  be  arniwed. 

Com,  Serf,  The  gentlemen  object,  that  we 
are  not  at  liberty  to  ask  what  hath  been  de- 
clared oouceming  that  matter  by  a  person  that 
18  now  dead ;  we  numbly  imprenend  it  la  within 
the  nife  of  evidence,  and  1  must  appeal  to  the 
memory  of  your  brdsbips,  whether  it  is  not 
ffood  part  of  the  evidence  that  hath  been  given 
by  the  Managers, 

Earl  ofMaccleMld:  My  lords,  what  we  are 
giving  evidence  of,  is  of  a  thing  transacted  35 
years  ago ;  the  parties  are  all  dead ;  he  is 
about  to  give  you  an  accottnt  of  what  he  did,  and 
was  said  to  him  at  that  time  by  his  master,  in 
his  transacting  that  affair.  If  the  person  that 
•aid  it  were  now  alive,  to  be  examined  to  it 
bimself  before  your  foidships,  it  would  not  be 
evidence  without  examininj^  him ;  but  if  dead, 
what  he  said  concerning  this  fact  may  be  given 
in  evidence,  it  is  concerning  the  party's  own 
act,  and  what  he  told  him  at  the  time  it  was 
doing.  Therefore  we  hope  they  wilt  not 
oppose  this  evidence,  which  in  the  nature  of 
the  thing  is  all  that  possibly  can  be  now 
given. 

Sol.  Oen.  My  lords,  I  hope  this  is  what 
your  lordships  will  not  suffer  to  be  done.  I 
never  knew  the  sayings  of  a  dead  man  given 
in  evidence  to  prove  a  particular  fact:  they 
bare  been  only  admitted  in  proof  of  general 
usages  and  customs ;  but  as  for  a  particular 
fiict,  lying  in  the  knowledge  of  a  particular 
person,  by  his  death  you  have  lost  your  evi- 
dence. 

Eariof  Jllacc2e|^e/(f.  My  lords,  if  they  will 
Insist  upon  it,  we  most  withdraw. 

Mr.  riummer.  This  man  here  is  upon  his 
oath;  hut  the  evidence  that  he  must  ^ve  of 
the  sayiDg  of  another,  must  be  of  a  saying  not 
open  oath. 

Lord  Trevor,  If  there  be  a  diffneoce  in  opi- 
Dion  between  the  noble  lord  and  the  Managers, 
they  must  withdraw.  Bnt  I  don't  see  any 
reason  to  withdraw.  I  will  tell  my  opinion, 
that  such  an  hearsay  evidence  is  no  eviifonce. 

Com.  Serj.  I  desire  he  may  inform  your 
lordihips,  whether  he  knows  any  thing  as  to 
the  transaction,  of  his  own  knowledge  P 

Lewit,  I  know  that  Mr.  Wynne,  wlieiher  he 
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bad  aofreniered,  or  was  going  to  surrender,  I 
dent  remember,  bnt  be  t«d  mfr  ■■ 

.Serj.  Pengtlfy,  My  lords,  they  are  going  OQ 
again  in  tha  same  way. 

Serj.  PrabyH.  Do  yoo  know  any  thing  of 
your  own  knowledge? 

Lemii.  I  bad  money  in  my  hands  of  Mr. 
Wynne's.    Be  told  roo 

Sen.  Ptngeliy.  Evidence  of  this  sort  is  by 
yonr  lordships' jw^rmeot  not  to  be  permitted. 

Seij.  Prohjfn,  He  informs  your  lordships, 
that  he  hath  known  this  office  55  years.  Now, 
I  desire  that  he  itoay  deehune  what  hath  been 
the  usage  an  surrenders  and  admittaaoss  into 
this  office  of  Cleric  of  the  Custodiee,  whether 
any  present,  or  gratuity,  hath  been  made  to 
the  gfreat  seal  P 

mj.  Pengelly.  This  is  the  aamei  thing 
tigain. 

Sot,  Gen,  If  gentlenen  pat  this  general 
question  with  no  other  view  hot  to  draw  oat 
what  your  lordships  have  determined  to  be  no 
evidence,  we  must  oppose  it  It  is  a  plaia 
question,  whether  he  knows  of  his  own  know- 
ledge that  any  money  was  given  P  And  wa 
desire  he  may*  be  conraied  to  his  own  kooir- 
ledge. 

Earl  of  Maeeletfield.  The  gentlemen  sijf, 
that  as  to  matters  of  ns^^e,  it  is  usual  lo 'en- 
quire what  old  men  have  said  and  declared,  t 
apprehend  this  is  a  matter  of  usage  we  are 
now enjuiringafker ;  but  if  your  lordshipB are 
of  opinion  that  this  should  not  be  asked,  I  be- 
lieve he  doth  not  know  anj^  thing  of  his  owe 
knowledge  of  the  money  being  actually  paid  to 
the  great  seal. 

Serj.  Probyn.  My  lords,  we  desire  that  Mr. 
William  Oakermay  be  called. 

Mr.  Oakar  sworn. 

Seij.  Probyn,  My  lords,  we  desire  that  Mr. 
Oaker  may  be  asacd,  Whether  he  knows  of 
any  demand,  or  claim,  mode  upon  the  ad- 
mission or  surrender  of  the  Clerk  of  the  Cos* 
todies,  and  by  whom  ? 

Serj.  Pengeify,  My  lords,  this  question  is 
contrived  in  an  odd  manner.  The  question 
must  arise  upon  the  fact,  not  antecedent  to  the 
fact  The  question  of  any  claim  before  should 
be,  whether  he  knows  of  any  money  paid,  and 
in  what  manner  P 

£.  of  Maccle$fUId.  It  is  the  stronger,  if  it 
is  claimed  and  paid :  but  I  apprehend,  if  it 
were  only  claimed,  it  is  evidence. 

Oaker.  I  don't  well  understand  the  ques- 
tion as  it  is  put ;  but  I  remember  in  my  lord 
Cewper's  first  time,  in  the  vear  1710,  that 
office  was  transferred  from  Mr.  Thompson  to 
Mr.  Edwards ;  I  was  then  secretary  of  the 
lunatics,  and  I  remember  I  enquired  of  one  or 
both  of  those  gentlemen,  if  any  present  was 
made  to  my  lord  on  that  occasion ;  and  was 
answered.  That  nothing  had  been  usually 

fiven  in  the  case  of  that  office,  and  that  they 
ad  satisfied   my  lord  thereof.    Afterwards, 
when  my  lord  Cowper  had  the  great  seal 
again,  and  I  was  again  secretary  of  the  hina- 
4D 
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tics,  his  kirdsbip  was  pleased  to  obserre  ts  ne, 
that  be  had  aufferad  himself  sto  be  impoaed 
lipoD  io  aeveral  mattera,  when  ha  had  the  aeal 
before,  and  instaDced  particularly  in  the  aflUr 
of  transferring  the  office  of  the  Clerk  of  the 
Custodies ;  and  said,  he  waa  Yery  wdl  aatisfied 
tboae  genUemen  had  impoaed  upon  him,  by 
assuring  him  that  nothing  had  uaoallv  been 
given  on  transferring  that  office ;  for  ne  waa 
well  assured  there  had  been'  preaents  on  that 
occasion,  and  did  not  see  way  reeson  why  there 
should  not :  and  his  lordship  ordered  me  to 
enquire,  as  particularly  as  I  could,  what  had 
heen  gif  en,  and  by  whom,  that  he  might  know 
what  to  do  if  a  thingof  thatkind  should  happen 
again. 

Mr.  Plummer.  My  k>rds,  I  believe  this  gen- 
tleman was  serrant  to  my  lord  Cowper,  when 
be  was  chancellor  last ;  1  desire  to  know  if  any 
▼acaocy  of  tbia  office  happened  in  the  last  time 
that  he  was  obancellor  F 
^  Oaker.  There  was  a  Tacancy  in  the  last 
,time;  f  don't  know  what  sum  ot  money  was 
girerf  for  it. 

Mr.  PlytRmer,  My  lords,  1  desire  this  wit- 
ness may  be  asked,  if  ever  he  knew  that  my 
lord  Cowper  did  take  any  thing  fyt  the  sur- 
render of  this  place  f    ' 

Oaker,  1  don't  know,  1  believe  he  had  no- 
thing the  first  time ;  hut  ha  thought  himself 
imposed  upon  in  it,  and  bid  me  enquire  about 
it.  As  to  the  second  time,  I  never  conM  inform 
myself  what  was  done  in  it. 

Lord  Ltchmipe,  I  desire  he  may  be  asked, 
who  it  was  that  aurrendered  this  place  of  Clerk 
of  the  Custodies,  and  to  whom  f  Name  them. 

Oaker*  The  first  was  Mr.  Thompson,  who 
aurrendered  to  Mr.  Edwards,  he  surrendered 
to  Mr.  John  Bennet,  and  Mr.  John  Bennet 
aurrendered  to  Mr.  Thomas  Bennet. 

Mr.  Ondom*  My  k>rds,  1  desire,  before  Mr. 
Oaker  goes,  that  he  may  explain  himself, 
which  or  those  two  times  it  waa  that  my  lord 
Cowper  said  he  was  imposed  upon  f 

Oaker,   It  waa  the  first  time. 

Mr.  Ontha.  I  desire  to  know  if  ha  took  any 
thing  at  either  time  F 

(Mker,  I  don't  know  othsrwise  than  as  I 
have  before  declared. 

Seij.  Probifn*  My  lords,  we  deura  that  Mr. 
Edward  Dupper  may  be  called. 

Mr.  Dupper  sworn. 

Seij.  Probyn>  Mr  lords,  I  desire  that  Mr. 
Dupper  may  be  «sked,  whether  he  knows  of 
any  sum  of  money  that  bath  been  paid,  or  re- 
ceived 00  the  surrender  or  admisaion  of  any 
Clerk  of  the  Custodies  F 

Dupper,  I  did  not  set  any  money  paid.  1 
did  give  my  lord  Macclesfield  an  account  that 
there  had  iieen  S60  goineas  paid  upon  a  former 
surrender  of  that  office  berora  this  Mr.  Ha- 
jnersly  was  admitted. 

Serj.  Probyn,  From  whom  had  you  that  in- 
formation ? 

Dupper.  My  lords,  1  don't  know  bow  far  I 
jnay  be  permitted  to  name  that  person's  name. 


Many  Lordi,    Name  him. 
£.  ^MaeckdieU,  Was  it  fimi  ana  tfaatlal 
the  custody  of  the  great  seal  f 
Dupper,  Yes,myhMds. 
lord .  Whom  was  it  ffrsn?! 


Dupper^  I  had  it  finam  my  hard  Baroivi 
My  lords,  I  cannot  ssy  1  saw  the  money  as- 
tually  pmd ;  neither  can  1  aay,  that  his  M- 
ship  received  this  money.  But  I  was  a  ser* 
vant  to  .my  lord  Harcoart,  and  his  kirdahip 
kept  an  account  of  the  profits  of  the  office  « 
Lord  High  ChaneelkNr  in  bis  time,  in  his  sea 
writing ;  and  I  made  two  copiea  of  that  le* 
count  m  a  laige  hand-writiBg  for  hia  lerdriup'i 
use;  and  I  generally  made  two  copies  of  cscb, 
for  fear  one  sbaahl  be  lest  or-mishud  wbia 
wanted.  One  of  these  oopies  I  kept  by  w, 
which  I  have  here  \  in  it »  an  account  of  the 
yearly  profits  of  that  office,  and  there  is  Ibii 
particonr  item  of  f50  guineas  received  for  tbe 
surrender  of  the  office  of  Clerk  of  the  Costs* 
diee,  which  I  copied  from  a  mensorandom,  « 
account  of  his  lordship's  own  hand-writing. 

Serj.  Pengelly,  My  lords,  I  don't  know  whit 
he  is  going  to  do.  I  hope  there  is  very  lildc 
notice  to  be  taken  of  what  he  hath  said,  i 
man  ttf  Is  a  story  that  is  a  aervant:  I  hops  M 
credit  will  be  given  to  what  he  says. 

Com.  Serf.  My  lords,  1  desire  he  may  isAm 
your  k)rdship6,  when  it  was  he  gave  an  acooori 
to  the  earl  of  Macclesfield,  that  so  madi 
money  bad  been  paid,  and  upon  what  oocsnos 
it  was  F 

8erj.  Pengelly.  Give  an  account!  heloisii 
nothing. 

Com.  Serf.  My  lords,  I  hope  yon  will  ait 
think  it  an  improper  question.  Be  ssys,  tint 
he  gave  an  account,  1  desire  to  know  wkst  k 
gave  an  account  of,  and  if  he  knows  upon  wM 
occasion  it  waa  F 

Dupper,  My  lords,  the  reason  of  mrgiiiaf 
this  account  was,  here  was  a  discourse  Mrcfi 
Mr.  Cottingham,  who  was  ny  lord  Maccks- 
field*s  secretary,  and  myself,  about  the  office 
of  Clerk  of  the  Custodies.  Mr.  Cottiogbaa 
told  me,  that  Mr.  Bennet  was  going  to  sonca* 
der  his  place  of  Clerk  of  the  Custodies:  Ink* 
ed  him  to  whom  F  Me  told  me,  it  was  to  kii 
nogbbour  Mr.  Haroeraley.  I  answersd,  I  !■ 
very  glad  to  bear  it ;  there  will  then  be  a  pMi 
of  money  for  my  Lord  Cbaucellor.  Mr.  Cot- 
tingham laid,  that  is  more  than  I  know;  vii 
there  ever  any  money  paid  upon  the  ttasA 
of  this  office  F  I  said.  Yes,  I  remember  that 
If  as,  and  1  never  knew  any  offices  or  p)so0 
under  the  great  aeal  transferred  without  sas^ 
knowledgment  paid  to  the  great  seal.  Be  a^ 
edmewbatF  1  told  him,  1  had  a  cony  of  ibt 
account  of  the  profits  of  the  great  aeal,  kept  ln| 
my  lord  Harcourt  in  his  time,  and  that  I  wooM 
look  into  that  copy,  and  tell  him  what  had  beat 
paid  on  the  surrender  of  that  office.  I  did  W 
into  that  copy,  and  the  next  day  I  told  Mr. 
Cottingham,  that  350  guineas  had  been  fud» 
the  surrender  of  that  office,  iind  afWvtfd^ 
and  before  the  tnmsfcr,  I  told  my  l(Nrd  Mic* 
clesfieldofit. 
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Mr.  I^rttnge.  When  Mr.  Hamenley  was 
lUUDedly  I  dcmra  to  koow  it'  Mr.  ConiDgham 
dill  not  at  tbat  time  eall^him  his  oeigbbottr  ? 

Dupper,  I  did  not  know  Mr.  Bamersley  at 
that  time ;  but  Mr.  Cottingbain  called  him  hit 
neighbour. 

Mr.P/tifRfjwr.  My  lords,  I  desire  be  may  be 
anked,  if  be  told  my  lord  Macclesfield  of  this 
b«ibre  Mr.  Bennet  restgmid  to  Mr.  Hameiilej? 

Dttpp^r.  Yea,  1  did,  my  lords. 

Mr.  Xutwyche,  My  lords,  I  desire  to  ask 
Imib  one  qoestioo.  1  think  he  is  pleased  to  say 
there  is  do  place  ander  the  great  seal  bat  what 
an  aoknowledgment  is  taken  for:  I  desii^  to 
kmow  whether  be  himself  hath  not  a  place 
given  bim  bv  that  noble  lord  for  bis  Ilia  ? 

Dupper,  Noy  my  lords. 

Mr.  Lutnnfche,  Had  yon  no  place  at  all. 
given  yofliP 

Dupfer,  I  have  the  reversion  of  a  plaea^ 
which  IS  not  fallen  as  yet. 

Mr.  Lutwvche,  What  place  is  IhalP 

Dupper,  The  sealer's  place. 

Mr.  Lutwvche,  Do  yoa  enjoy  thai  place  ? 

Dupper,  No. 

Mr.  JLutwfycke*  Was  there  any  money  given 
fisr  that  place  ? 

Dupper.    No,  Sir :    It  is  what  1  bad  for  15 

tara  service.  1  was  bis  clerk,  and  I  acted  as 
ia  steward  in  town  and  country  a  great  many 
yean;  and  bis  lordship  was  pleased  to  give  me 
that  reveision  as  a  reward  for  the  labour  and 
]»ains  I  took  in  bis  service. 

8en.  Fengelfy.  My  lords,  I  denre  he  may 
he  asked,  bow  long  ailer  it  was  that  be  car*- 
lied  this  aceoant  to  Mr.  Cottingbam  that  be 
sfieaks  of,  how  long  after  be  had  found  it  P 

Dupper,  1  don't  ezaetly  remember:  Bates 
near  as  I  can  gnsM,  it  was  the  next  day,  the 
fifst  time  that  1  saw  bim  afterwards. 

Serj.  PengeUy,  I  desire  he  may  be  asked, 
whether  at  that  time  he  save  satisfaction  to  Mr. 
Cottingham,  that  it  ougnt  to  be  insisted  upon  f 

Dupper,  I  told  him  so  much  bad  been  given 
for  the  surrender  of  that  office,  and  I  never 
knew  of  any  office  under  the  great  seal  trans- 
iBRed  without  moner. 

Mr.  Lutwyche.  I  desure  Mr.  Popper  may 
aaqoaint  yoor  lordships  what  the  j^early  value 
of  that  offidie  is  that  was  {pven  to  him  ? 

Dupper,  I  never  was  ia  possession  of  it. 

Mr.  Lutwjfcke,  Do  yon  know  what  is  the 
yearly  value  of  it? — Dupper,  No. 

Mr.  Luiw^e*    Can  you  give  no  account 

Dupper,  No :  The  man  bath  been  in  pos- 
aession  of  it,  I  believe,  these  tbree-score  years, 
9ad  1  believe  he  wiU  lire  these  three-score 
years  longer. 

Seij.  Probyn,  My  locds,  we  desire  that  Mr. 
J^on  may  be  called. 

Mr.  Luitoti  sworn. 

Seij.  Pf^yn.    I  desire  he  may  be  asked| 
whether  be  was  not  formerly  a  cursitor  ? 
Xatlofi.   I  was  a  cursitor  almost  43  years. 
.  Cost.  jfo^'.  I  desire  that  he  will  infonn  your 


lecdsbips,  whether  any  money  was  paid,  either 
by  him  or  any  other  ? 

Serj.  fengelly.  My  lords,  we  beg  leave  to 
understand  your  lordships' resolution,  whether 
it  extends  to  allow  an  examination  as  to  tlie 
selling  of  any  other  offices  not  contained  in  the 
Articles? 

Berj.  Pro6yfi.  My  lords,  we  shall  endeavour 
to  prove  that  acknowledgments  have  been  an* 
ciently  and  usoally  paid  upon  admissions  into 
all  offices  ander  jt he  great  seal,  and  this  is  part 
of  this  noble  lord's  defence,  that  it  is  usual  for 
the  great  seal  to  take  money  for  the  transfer-* 
ring  of  those  offices.  This  witness  was  one  of 
the  corsitors  m  the  Court  of  Chancery ;  there-- 
fore  I  hope  it  is  proper  to  give  evidence  of 
money  given  for  those  offices,  as  being  offices 
under  Um  great  seal.  Therefore,  my  lords,  1 
desire  be  may  be  asked,  whether  he  bath 
known  of  any  money  paid  to  the  great  seal 
upon  the  surrender  -or  admission  of  any  cur*' 
sitor? 

Mr.  Lutwyeke.  My  lords,  I  submit  it  whe^ 
ther  it  is  proper  for  your  lordships  to  let  them, 
into  this  evidence.  I  take  it,  that  the  imme- 
diate qoestioDS  before  your  kirdships  are  only 
upon  two  sorts  of  offices,  one  of  the  Clerks  of 
the  Custodies,  the  other  the  Masters  in  Clian- 
cery.  Now,  whether  your  lordships  nill  let 
tbm  into  an  evidence  of  all  the  offices  of  the 
kingdom,  which  is  very  extensive,  i  submit,  to 
your  lordships'  consideraiion. 

Mr.  Plummer.  Your  fordships  observe,  tbat 
we  have  not  gone  upon  the  10th  Article,  where 
we  have  laid  that  be  sokl  several  other  offices : 
considering  the  great  extensiveness  of  it,  and 
that  it  would  draw  this  trial  into  a  great  length', 
we  have'  waved  it ;  and  therefore  submit  it  to 
your  lordships'  consideration,  whetlier  be  shall 
make  his  defence  to  any  thing  we  have  not  yet 
given  evidence  to  P 

Earl  ni  Macclesfield.  This  would  be  to  put  a 
great  difficulty  upon  me.  The  Charge  against 
me  being  founded  upon  a  supposition,  that  the 
taking  money  upon  admitting  persons  into 
offices  in  the  Court  of  Chancery  is  criminal ; 
part  of  my  defence  is,  that  the  constant  practice 
of  my  predeoeseors  shews  the  general  opinion 
to  be  otherwise,  and  therefore  I  have  by  my 
Answer  insisted  upon  it  generallv,  that  not  only 
for  the  one  particular  office  of  the  Clerk  of  the 
Custodies,  or  Masters  in  Chancery,  but  for  all 
other  offices  nnder  the  great  seal,  money  hath 
been  given ;  tberefoie,  whether  the  office  for 
which  I  prove  the  money  to  be  g[iveo,  be  one  of 
the  offices  charged  in  the  Articles,  and  pro- 
ceeded upon,  or  another  not  charged,  or 
charged  and  waved,  it  will  be  the  same  thing. 
The  ar{;ument  is  the  same  with  respect  to  the 
found^Uioii  of  the  accusation,  if  in  all  other 
offices,  of  which  persons  now  living  can  give 
an  account,  monies  have  been  taken  without 
crime,  and  without  bhune ;  by  parity  of  reason 
it  m^y  be  takra  in  these.  I  offer  this  evidence 
not  to  shew  I  am  not  criminal  with  respect  to 

1  the  corsitors' offices;  their  waving  that  general 
AriioicL  which  cumprifii  them,  admits  it ;  but 
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to  make  out  tbat  bnnch  of  Ibo  indaeliOD,  ui 
order  to  infer  from  the  whole  my  not  beinr 
orimiiml  id  tke  paiticalars  they  do  prooecS 
upon ;  for  if  it  waa  oo  crime  to  take  money 
from- the  cuniton,  and  all  the  rtak,  beaidea  the 
Maiters  in  Chancery  and  Clerk  of  theCuatodiea, 
it  ia  no  more  ao  to  take  it  from  them :  if  this 
objection  be  allowed,  the  proof,  which  in  ita 
full'  latitade  would  be  of  great  extent,  and  go  to 
all  my  predeoeaaora  withio  50  or  60  yeara,  wiU 
be  oonfined  to  a  very  narrow  oompesa,  when 
natrained  to  what  account  can  he  given  in  only 
two  aorta  of  ofBoea,  by  paraona  who  aaw  the 
money  paid,  and  happen  to  be  atill  alive.  Be- 
aidea, for  atrengthemng^  that  argument  from 
other  inatanceai  1  hare  in  another  part  of  my 
Anawer  inaisted,  that  other  penMma  of  great 
wiidom  and  honour  hare  likewiae,  without 
aoruple,  and  without  oanaare,  diapeaed  of  other 
ofScea  for  money ;  that  thia  hath  been  con-* 
atantly  practiaed  in  the  diapoaal  of  all  aerta  of 
ofificea  in  Weatminater-hall,  money  hath  been 
taken  for  them  all  ahmg ;  thia  pMof  I  toual  be 
cut  off  from  too,  if  I  itm  to  give  evidence  only 
of  what  was  done  in  the  caie  of  those  ofBoaa 
for  which  they  proceed  agaioit  me:  I  hope, 
therefore,  the  gentlemen  will  -not  oppoae  the 
going  on  to  make  the  proof  propoaed  by  my 

€0UIU||.  ^ 

Setj.  Pengglfy.  My  Ionia,  if  it  be  put  in  thia 
general  manner  of  all  other  conrtfl^  and  in  all 
other  instances,  we  apprehend  it  wUl  be  a  very 
extnuMrdbary  examination.  Aperaonischaiged 
with  a  partieukr  charge  of  one  fact,  andThe 
would  examine  to  another,  vrith  which  he  ia 
not  charged.  Thia  ia  beside  the  taaoe,  and  not 
before  your  lordaliips.  Here  ia  a  Chaige  by 
the  Commona  of  Great  Britain,  and  an  An« 
ewer  and  defence  to  tbat,  which  can  go  only  to 
thoee  particular  oflScea  charged.  Now,  to  in- 
troduce an  evidence  of  this  natore,  is  exceeding 
any  role  or  instance  that  bath  been  ever  heard 
of.  If  they  apprehend,  by  pcsipoBiog  and  ia- 
aisting  on  it  in  this  High  Court  of  Judioature, 
they  aball  be  allowed  to  proceed  in  a  method 
wholly  new,  we  can't  toll  the  consequence  of 
auch  an  allowance:  and  it  is  to  no  purpose  for 
the  Managers  to  come  prepared  to  examine  to 
a  partkmlar  fact  stated  between  ns,  when  there 
qaay  be  ten  thousand  things  inaisted  on  titet 
are  not  in  issue. 

Lotd  Viscount  Townshend.  I  can't  aay  thia 
ia  within  the  rule  your  lordshipa  laid  down. 
If  it  IS  insisted  upon^  the  counsel  muat  with* 
draw. 

£.  of  Maeele$field.  My  kirda,  I  dont  know 
whether  this  will  not  go  through  a  great  part 
of  my  defence,  which  will  be  to  ahew  that  other 
offices  have  been  disposed  of  by  the  Master  of 
the  Rolls,  the  chief  justices,  and  other  judges. 
This  is  in  my  Atiswer :  the  Cammona  had  no- 
tice of  it ;  and  they  have  joined  issue  upon  it.  I 
wonder  to  bear  it  sakl  they  have  not  joined 
issue,  when  in  the  Anawer  it  is  ituisted  tmon, 
and  they  have  replied  thereto.  This  is  a  thing 
that  these  gentlHuen  are  very  well  awate  of; 
it  is  ao  geomiaMl  uoMfHilm  thingi  ihiM  every 


body  known  of  it  I  don't  know  whclhsr  k'n 
intended  to  make  any  distinction  betweeatlH 
case,  and  what  is  lione  in  other  cases;  if  ibejf 
do,  I  would  be  glad  to  bear  it;  if  tbey  doaot, 
then  I  would  b^  your  lordships'  deterauaitiiMr 
upon  it. 

fieij.  Pengsl/y.  My  fofds,  we  are  net  Id  ^« 
dare  our  opinion,  whether  there  is  aay  tf**' 
ferenoe,  or  not  I  theqneatioabiD  pointofst^ 
denoe. 

SoL  Gen.  My  lords,  1  don't  apprahcnd  that 
we  have  joined  iasue  on  every  tning  tbittkt 
noUe  earl  hath  thought  fit  to  pot  ia  hh  ia- 
awer.  The  Commona  have  charged  hinwilb 
several  crimes;  be  hath  answered  telhiis 
crimes :  the  Commooa  «^y«  that  they  an 
ready  to  make  good  their  Charge.  By  dtt) 
inue  is  joined  upon  every  thin^  in  the  Gbtrge ; 
but  not  upon  every  fordgn  thmg  that  he  M 
put  into  hia  Anawer.  Vfe  inaiat  tfuit  be  is  Ml 
to  give  evidence  of  theaale  of  any  other  oflkt% 
but  of  those  that  he  ia  partionlarly  ehogid 
with.  Aa  to  the  enrtitora'  ofifice,  and  ether  nf- 
fioeathat  he  isnotchaifed  with,  wesayheii 
to  give  no  evidence. 

Mr.  iMiwwche.  My  lords,  hacamu  k  is  h- 
sisted  upon  that  whatever  thia  noUa  lord  imli 
aud  in  hia  Anawer  we  have  replied  to;  I  wiflU 
observe  that  the  very  replicatum  takes  aolief 
of  this  venr  thiag*  oipd  waa  oneof  thethafi 
conaideieii  of  by  the  Commona,  and  tbuiihn 
the  reply  is,  <•  That  he  hath  endeafosnitD 
evade  the  enquiries  into  his  own  crimes,  by  is* 
sinoatiug  mts'not  itiaterial  to  the  niallM 
uharged."  And  therefore,  my  lonis,  tieisail 
that  be  may  not  enquire  into  thoaa  sMttce 
which  we  have  not  charged. 

Com.  iS^.  I  dent  know  whether  I  aey  k 
at  liberty  to  add,  that  1  homUy  apprebead,  drU 
what  the  gentlemen  of  the  House  of  CsmM^ 
now  insist  upon,  is  contradicting  your  laiihhiK 
resolution  already  taken. 

Then  the  Managers  Snd  Counsel  were  er- 
dered  to  withdraw,  and  being  afterwards  oM 
in  again,  and  returned, 

Jj.C.y.King.  Mr.  8e^.  PiwhynitbeLndi 
have  resolvM,  that  the  ceunesl  fbrtheuMfof 
Maeeleafield  be  not  permitted  to  give  cvidcoei 
touching  sale  of  the  oflice  of  the  Ciirsitors,  At 
that  no  evidence  hath  been  given  ■oi^^'^ 
thereto  by  the  Managera  lor  the  Hooie  « 
Commons. 

Serj.  Frobym.  Then  if  it  be  ywr  hH- 
ships'  pleasure,  we  beg  leave  to  cadi  one  wito^ 
more  m  opposition  to  the  evidchce  gifMi  kj 
Mr.  Thomas  Bennet,  in  reiatioa  to  a  lasi  tf 
money  paid  by  him  imon  tfie  aunendcr  4i  liii 
office  of  Clerk  of  the  Custodies ;  be  gen  jm 
lordships  an  aooeunjfc  that  he  had  pais  the  si* 
of  64/.  (besides  the  sum  of  tOSL  wbidi  hO  « 
first  agreed  to  give  the  great  seal)  upso  ^ 
surrender  of  that  office.  Now«  niy  lonh,  ee 
Aall  shew  your  tordsfaipa,  thatno'pait  dTM 
sum  of  64/.  was  really  paid  to  the  f^^ 
as  Mr.  Bennet  seems  to  iosinaatev  buttrssjB 
laU  out  to  the  teas  «nd  espmsi  of  pttOTI  »* 
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pttaol  fhMMfh  ike  wreral  c»fiow  ilivt 
ynftif  «poD  Uml  oeowiott.    Audi  to  this  end 
w  &mn  thst  Mr.Taach  nay  beoiM. 

Mr.  xzHch  sivoiB. 

a).  PMjyu.  My  lords,  fr«  toirs  Mr. 
I  vamf  ufofin  yMur  IsidsliipSy  if  bo  was 
MDployod  u  taking  out  the  poleat  ibr  Mr. 
Thomas  BsoMt,  noon  his  sumnilor  of  Iho 
Clerk  of  tho  CottodUes  r 

IkmeL,  My.  kirds,  I  was  onploYed  by  Mr. 
Thosns  Beottot  to  sao  ootilM  pabnt,  and  I 
faid  the  Ibas  of  e?  ery  offioe  of  pasaing  tbo  pa* 
OsHl,  wbwb  comes  ta  betvrean  00  and  fOL 

fteq.  Ptohpt.  We  desire  he  may  tall  QS 
wbateffieerbeii? 

2bttcA.  I  am  Clerk  of  the  PatODtsto  the 
attoraey-geaml,  and  Deputy  Clerk  of  the 
Frtems  in  Chaneary. 

Com.  Sifj.  I  desire  he  may  be  aihed,  what 
part  of  those  fees  are  paid  to  me  great  seal  f 

Tmtk  There  is  a  difideni  of  the  maaey 
aiismg  fiem  the  patents,  of  this  1/k  81.  4rf.  and 
3f.  went  to  the  sreat  aeal. 

Cosi.  9arf,  fdeshe  he  nay  be  aikod,  whe- 
ther any  mora  oame  to  the  great  seal  oat  of 

Iknck.  I  donH  knew  that  theraia  say  mere 
of  the  diridead  ef  the  patent.  The  ttm  went 
amongst  otheia  for  their  sereral  fbes  at  the 
asreral  ofieos. 

Ccm,  Say.  I  won't  tronMe  year  lordships 
to  ask  to  whom  the  rest  of  the  money  bebMigs, 
bnt  whether*  the  remamder  is  paid  ofer  to  other 
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Temck.  I  diew  it  np  at  Mr.  Thomas  Ben- 
nol's  reqnest. 

Mr.  Smu^  To  what  porpoae  was  that  pe« 
titionf 

Ttmek.  The  petition  recited  that  the  patent 
was  grsoted  to  his  brother,  and  that  upon  bis 
brather^s  Sttrrendering,  it  might  be  granted  to 
iiim. 

Mr.  5bacl^s.  It  is  the  last  petition  we  divire 
to  be  informed  of,  what  the  parport  of  that' 
was;  not  the  petition  of  Mr.  John  Bennet, 
when  he  sarrendered  to  Mr.  Thomas  Bennet, 
bnt  the  petition  of  Mr.  Thomas  Bennet,  whca 
he  sarrnadersd  to  Mr.  Hamersley  ? 

Tuuk.  It  was  a  petitkm  reciting  the  grant 
to  Mr.  Thonwi  Bennet,  and  tliat  be  might  re* 
sign  to  Mr.  HasMrsley's  use,  who  wssapenon- 
weli  affected  to  liis  majesty  and  the  govern* 
racnt. 

Seg.  Prolyn»  My  lords,  we  now  prooeed 
to  the  other  ilrtides,  which  relate  to  the  pre* 
ssnts  nmde  by  the  Masters  in  Chancery  to  the 
earl  of  Maeclesfield. 

Upon  this  the  House  adjoamed  to  the  next 
morning  ten  o'clock. 


Tsfidi.  I  don't  know  that  any  thing  is  paid 
to  the  great  seal,  upon  paasing  the  paaant  office, 
bnt  the  di? idend  of  1/.  111.  4d. 

C&m.  Serf.  1  desirs  he  may  mfoim  your 
fcnrdsbips,  whether  the  remaioder  is  paid  to 
other  officesP 

Teiteh.  Yes,  to  other  offices,  to  the  Hanaper 
Office,  the  Secretary's  Office,  the  Signet  and 
Privy  Seal. 

603.  Prafyn.  My  lords,  we  shall  trouble 
your  lordships  with  no  fitfther  evidence  on 
this  Article:  but  beg  your  lordships'  faromr  to 
begin  our  evidence  on  the  5th,  and  other  Ar* 
tieles. 

Mr.  Sandjfs.  My  lords,  I  desire  he  may  be 
asked,  where  be  fbuad  the  warrant  for  passing 
tiie  patent  at  that  time? 

Temh.  I  bad  the  warrant  fmm  the  secre- 
tary's office. 

if  r.  Smnfy$.  1  desire  he  may  be  mbed,  if 
he  knows  bow  it  came  there,  and  by  whose 
direction ;  if  he  knows  who  procOred  it  ? 

Tenth.  My  Ionia,  i  drew  a  petition  by  Mr. 
Bonnet's  directkm,  to  the  secretary  of  state ; 
vpon  that'  the  petition  was  reierrOd  lo  the  at- 
torney-general, and  upon  his  report^  lha*e  was 
a  warrant  I  know  «f  no  other  proceedings 
r^tiofftoit* 

Mr.  SsMfiVf.  My  lords,  I  desire  he  may  be 
asked,  at  whose  mstanoe  ho  draw  up  that  pe- 
titionf 


The  SixTk  Day. 

Tkunday,  May  IS. 

The  Lords  bebg  aeated  in  their  House,  and 
the  two  Proclamations  being  made  as  on  the 
former  days. 

L.  C.  J.  King.  Mr  Serj.  Prcbyn,  you  may 
go  on  with  your  evidence. 

^RJ.  Probyn,  Mv  lords,  we  beg  leave  tO 
lay  bi^re  your  lordsbips  aome  instances  where, 
Upon  former  admisaions  of  Masters  in  Cbiin- 
eery,  sums  of  money  have  fh>m  time  to  time 
heen  taken  by  the  sreat  seal.  We  desire  Mr. 
Meller  may  be  called  again.  [Accordingly 
Mr.  Meller  appeared.]. 

Sen.  P^oA^fi.  We  deaife  Mr.  Meller  may 
be  aaked,  whether  be  knows  of  any  sum  m 
money  pmd  to  the  ■  great  seal  upon  the  ad- 
minion  of  a  Master  in  Chancery,  and  what 
sumP 

Melier.  My  lords,  1  humbly  apprehend, 
that  the  subjects  of  Great  Britain  are  not 
compellable  in  any  case  to  give  an  answer  to 
any  matter  that  may  be  to  their  prejndice.  I 
speak  it  with  the  greatest  submission  to  vour 
lordsbips.  For  my  part,  I  am  very  ilnwilltng 
to  do  any  thing  that  may  any  ways  leasen  the 
security  of  the  sulject,  therefore  1  bumMy 
hope  your  lordships  Will  not  compel  me  to  give 
an  answer  to  any  question  of  this  nature,  i 
humbly  submit  it  to  your  lordships'  judgment. 
.  B.  of  Maee.  My  lords,  the  question  he  is 
asked  is  a  general  question,  whether  he  knows 
of  any  money  paid  to  the  great  seal  by  any 
Master  in  Chancery  upon  bis  admission  P  wbe« 
tber  be  knows  or  doth  not  know  it  ? 

Seij.  Pengelfy.  My  lords,  we  beg  leave  to 
acqoamt  the  House  of  the  enrcumstances  of 
Mr«  Mdleri*  nrom  whence  wc  d^ection  noes. 
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He  was  formerly  a  Master,  bot  btfere  tiia  late 
ad  of  ^rliament  he  quitted  that  office,  and 
hath  no  lodemnificatioo,  aa  the  preaeoiMasten 
have  by  that  act.  Therefore,  at  I  apprehend, 
his  objectioD  is,  that  he  cao't  gif  e  an  answer 
to  this  question,  without  subjecting  himself  to 
n  penalty,  and  accuaing  himself  or  an  olfanoe 
against  the  law. 

Mr.  Luiwyche*  This  general  qnesdon  tends 
to  make  him  accuse  himself,  ana  sulgeet  him- 
self to  a  penalty. 

£.  of  Mace.  Mf  lords,  I  would  gladly 
know  whether  these  gentlemen  ol^ect  to  this 
question  or  not  f  If  they  object  tbemseltes  to 
it,  they  have  a  right  so  to  do,  and  to  ofier  their 
reasons,  and  they  must  be  left  to  your  laid- 
ships'  judgment.  But  they  have  no  right  to 
instmct  a  witness. 

Mr.  Lutwyche.  I  never  endeavoured  to  in- 
stmct any  witness.  It  is  very  well  known  I 
never  attem|>ted any  such  thing;  and  that  noUe 
lord  knows  it.  I  am  now  here  not  as  eonMsel, 
but  as  one  of  the  Managers  for  the  Honse  of 
Commons,  and  by  their  command,  and  so  have 
more  reason  to  take  notice  of  this  reflection. 
We  do  not  instmct  witnesses,  this  is  no  such 
thing.  It  is  an  objection  which  we  have  a 
right  to  make.  We  have  done  it  already,  and 
have  h^  your  lordshipa'  determination  upon 
it.  It  IS  not  so  very  long  ago^  but  the  noUe 
lord  may  remember  this  very  ouestion  was  di- 
rectly aaked  of  Mr.  Bennet,  and  then  refused ; 
the  next  day  asked  again  by  a  side-wind,  whe- 
ther he  knew  any,  and  wliat  money  had  been 
S'ven  for  the  place  ?  and  rejected  by  your  lord- 
lips;  and  tnen  a  question  was  asked,  how 
much  he  knew  the  place  sold  for  P  And  your 
lordships  likewise  refused  that :  here  now  is  a 
question  asked  of  a  man  that  hath  been  a  Mas* 
ter  in  Chancery,  and  not  Indemnified  by  the 
last  act,  whether  in  effect  he  paid  any  money 
for  his  office  ?  Your  lordships  thought  this  in- 
duced a  penalty,  because  you  thought  it  neces- 
sary to  pass  an  act  of  parliament  to  indemnify 
the  present  Masters ;  but  it  is  well  known  it 
doth  not  extend  to  those  who  were  Masters  be- 
fore ;  and  therefore,  as  there  is  a  penalty  an- 
nexed to  it,  he  ought  not  to  answer  this  ques- 
tion. Besides,  for  the  sake  of  our  proceedings, 
it  ought  not  to  be  answered,  and  we  have  a 
ri^ht  thus  to  interpose,  that  when  your  lord- 
ships have  refused  the  same  thing  in  another 
man,  the  same  is  not  to  be  insisted  upon  again. 

Sen.  Pengelljf.  My  lords,  it  is  the  duty  of 
the  naoagers  to  take  notice  of  the  behaviour  of 
the  lord  impeached.  Whether  he  apprehends 
that  he  hatn  a  right  to  controul  the  Managers 
in  this  House,  and  whether  that  arises  frooor  the 
seat  he  eigoys,  vonr  lordships  will  consider  the 
consequences  of  this  behaviour.  W  hen  the  first 
day  we  were  told,  that  we  were  working  up  the 
witnesses,  and  now  that  we  are  instructing, 
tbein,  whence  could  this  lord  have  this  imagi* 
nation  but  from  his  own  former  practice  ? 

£.  of  Mace.  My  lords,  as  to  that  gentleman 
that  thought  himself  reflected  upon,  he  greatly 
Mistakes  me.     I  did  not  intend  to  reflect  upon 


him  as  goiiMT  to  instmct  the  wAtoesi  in  bis  sti- 
denoe ;  I  believe  him  as  fiur  from  aissasy  na 
in  England.  I  know  hun  to  be  a  penoaofloo 
much  nonoor ;  and  I  had  not  the  least  thoogbt 
when  I  apoke  it,  of  his  instmcting  a  wibMH  is 
that  aense.  But  here  a  witness  is  makinff  me 
difficulty  in  answering  a  question,  and  I  tMa|ht 
that  that  gentlsnian-  who  spoke  first,  wu  itit« 
ingthal  which  made  the  witness's  objeeliMv 
which  I  apprehended  did  not  beloogto  iheBhr 
nagen  lo  do.  That  is  what  1  meant  by  ia- 
structittg.  The  question  that  is  asked  is,  whe- 
ther he  bath  known  of  an^  monejr  gives  to  (be* 
greal  seal,  upon  an  admiasion  of  a  Muttr  ia 
Chancery  ?  Say  they,  he  was  a  Masteru  Chan 
oery  hinsself,  tnereloreit  may  indnde  bis  fir- 
ing moneiy  upon  his^  being  admitted :  bst  ba 
that  so,  he  may  Iraow  of  other  penoos  Mdt» 
himself  that  gave  money.  My  questMS  ibenH 
fore  is  general,  whether  he  knows  of  any  d»i 
ney  given  le  the  great  seal  on  admiisioo  «f  i 
Master  in  Chaaoery  ?  The  ques^n  your  kfl^ 
shins  resolved  waa  as  to  Mr.  Bennet  bieudf, 
and  confined  to  his  sinde  office ;  and  bad  I 
asked  Mr.  Metier  what  ne  had  given  en  hii  t4- 
mission  to  his  own  office,  it  had  been  aaolber 
matter,  and  within  your  lordshios'  resolstioH. 
But  the  question  that  is  now  aaxed,  iododci 
what  he  knows  hath  been  given  by  other  liai- 
lers ;  therefore  he  may  give  an  answer  wilb* 
out  charging  himself.  If  he  answers  tbatbi 
doth  not  know  of  any  money  given  by  aoy  othai 
Master  except  himself;  then  it  will  oons  10 
the  question  the  Managers  would  briog  it  tt. 
In  the  mean  time  give  me  leave  to  stv,  tbat 
those  gendemen,  by  being  Managers  tor  lbs 
House  of  Commons,  have  not  a  right  of  tmi- 
ing  peraons  in  a  different  manner  thaa  vhil 
they  should  do  if  they  were  not  Maoa^ 
That  that  gentleman  should  say,  that  wbal  i 
spoke  about  instructing  of  witnesses,  ariietb 
from  a  practice  of  my  own,  ia  a  laoj^^oue  so^ 
becoming  the  dignity  of  your  lordships'  w.  U 
t^is  a  way  of  treating  mankind?  Is  this  a  fit 
method  of  carrying  on  a  prosecutioo?  )■  ^ 
decent  speaking  before  so  august  a  jodicston 
aa  this  r  What  I  said  of  insttructiag  a  wilDtn 
imported  no  faulty  way  of  instnictioB.— (^^ 
a  short  pause.)—)  have  used  a  great  M  « 
preparation  not  to  be  disturbed  at  any  expre** 
sions  that  fall  upon  this  occasion.  It  iss  tioHy 
way  of  instructing  a  witness,  to  lell  bim  wM 
he  shall  say ;  but  to  tell  him  be  hath  a  Icgilab- 
jection  to  a  question  that  is  aaked,  1  kass  as 
crime  in  that.  My  lords,  1  beg  pardoaforiii- 
ing  so  much  notice  of  tliis  matter ;  bat  I  ii^ 
upon  an  answer  to  this  question,  "^^^^^Jf 
knows  of  any  money  given  to  the  pot  swi 
on  an  admission  of  a  Blaster  in  Cbaocefy  fBe 
may  answer  affirmatively,  without  at  all  sM- 
ing  himself;  and  I  submit,  whether  he  wigbt 
not  to  do  it. 

Mt.PUimnicr.  My  lords,  if  the  couosrl » 
the  noble  lord  have  done,  I  beg  leave  to  krI/' 
The  noble  kurd'Wys,  that  this  gentiefDafi  is>J 
possibly  answer,  and  not  accuse  himseir.  nw 
if  by  the  j^wer^e  may  accuse  hintfelfyiltf^ 
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esflOD  why  heshonld  not  ■nswer.  Themetbod  |  bate,  are  of  opinioD,  that  he  is  not  Xioand  to  an- 

»ropoied,  that  he  may  say  he  doth  not  know  |  sirer  that  question. 

»f  any  hot  himselfv  is  accnsing  himself.    As        Sen.  Frobyn^    Mv  lords,  then  we  desire  he 

may  be  asked,  whether  he  knows  of  any  sum 
of  money  paid  by  anjr  other  person,  except 
himself,  upon  the  admission  of  any  Master? 

Com,  Serj,  I  would  not  presume  to  ask  any 
question  that  is  improper,  I  understand  your 
lordships'  resolution  to  be,  that  we  are  not  to 
ask  the  general  question  of  Mr.  Meller,  because 
itmiifht  affect  himself;  this  question,  wethink, 
will  not ;  whether  he  knows  of  any  sum  of 
money  ffiv^en  upon  the  admission  of  any  othsr 
Master  r 

^ruPengelfy,  My  lords,  we  submit  it,  whe* 
ther  this  question  differs  at  all  in  consequence ; 
though  it  be  not  in  the  same  words,  yet  it  is  to 
the  same  effect :  it  is,  in  other  words,  to  ask 
the  same  question  over  again.  We  hope  they 
will  not  give  your  lordships  this  trouble. 

Mr.  Hvtwyehe*  My  lords,  the  question  im* 
plies  that  he  gave  money  himself. 

Lord  Lechmere,  If  the  counsel  would  ex- 
phiin  themselves  more  particularly,  name  the 
Master,  the  person  who  received  it,  or  any  other 
particular  fact ;  then  it  wUl  appear  whether 
that  be  a  proper  question. 

Serj.  Probjfn.  My  lords,  we  hnmbly  appre- 
hend, that  we  are  at  liberty  to  ask  this  question 
in  the  form  proposed,  otherwise  we  shall  in  « 
great  measure  be  precluded  from  the  just  de- 
fence of  the  noble  Earl.  We  could  not  pre* 
snme  to  ask  these  witnesses  beforehand,  who 
were  the  persons  that  gave,  or  the  particular 
persons  that  received,  but  as  these  persons  have 
been  in  the  office,  and  must  know  the  nature  of 
admitting  the  Masters  in  Chancery ;  we  hope 
they  will  explain  it  in  their  evidence,  and  name 
the  particular  persons,  who  either  gave,  or  re- 
ceived money  upon  that  occasion.  We  are  not 
proper  to  ask  more  particularly. 

Com,  Sen.  My  lords,  I  shall  be  very  loth  to 
ive'any  distaste  to  this  honourable  House; 


or  the  other  point  about  instnictin^  witnesses, 
t  is  not  oar  witness,  hut  Ids  own  witnen,  who 
efnoes  to  answer. 

Mr.  Onslow,  The  Managers  cannot  but  ob- 
«TY^  the  indecent  behaviour  of  this  lorrf,  and 
lie  unworthy  manner  of  treating  us.  What 
re  ny  here,  we  are  ready  to  say  any  where, 
^e  do  not  think  the  lord  at  the  bar  should  be 
lirecting  the  Managers,  as  if  he  sat  in  Ins  place 
10  jadge :  if  we  do  any  thing  unbecoming,  we 
ire  sabject  to  your  lordships'  judgment  We 
appear  not  here  as  common  prosecntors,  and 
ire  not  to  be  treated  aa  common  counsel  by 
lim,  as  be  would  have  treated  counsel  in  ano- 
her  place.  We  are  here  advocates  for  all  the 
!)ommonB  of  Great  Britain,  to  demand  justice 
igainst  this  Earl ;  and  submit  it  to  your  lord- 
liiipSy  whether  he  is  to  treat  ns  in  this  onl/e- 
MMniog  manner  ?  As  for  the  question,  the  very 
vason  he  now  gives  for  asking  it,  is  the  same 
bat  was  given  by  him  for  examining  Mr.  Ben- 
lef,  and  your  lordships  then  over-ruled  it.  It 
s  only  by  a  side-wind  asking  a  question  of  a 
ntness,  the  answer  whereto  will  unavoidably 
charge  him  with  a  crime :  he  cannot  answer 
vtthout  charging  himself.  This  lord  hath  laid 
I  trap  for  the  witness  to  accuse  hunself.  He 
nysBe  may  answer  that  h<e  knows  nothing  of 
Uij  money  given  by  any  Master  but  himself; 
irhich  is  mrectly  saying  that  he  hinoself  hath 
j^ven  money.  We  nope,  therefore,  this  ques- 
iion  shall  not  be  taked ;  and  we  insist  npon  the 
ib|ection. 

Mr.  P&lmer.  In  dnty  to  the  Honse  of  Com- 
noiM,  I  think  myself  obliged  to  take  notice  of 
the  strange  behaviour  of  this  lord  in  thb  in- 
itance.  According  to  your  lordships'  own  rale, 
Cboagb  he  sits  within  the  bar,  yet  he  is  not  a 
judge ;  and  therefore  I  must  beg  for  myself,  in 
die  names  of  the  Managers,  and  in  the  names 
;>f  all  the  Commons  of  Great  Britain,  that  no 
inch  language  or  behaviour  be  again  used ;  if 
it  should,  we  cannot  bear  it,  but  must  retire. 

£.  of  Mace,  My  lords,  1  desire  the  general 
loestion  that  I  have  proposed  may  be  asked  ; 
I  do  not  know  what  is  your  lordships'  pleasnre ; 
[  think  I  have  a  right  to  have  it  answered. 

Mr.  PUtmmer,  I  object  to  the  lord's  going 
ra.  The  lord  hath  answered ;  we  have  re- 
l>lied ;  and  1  insist  open  it  he  bath  not  a  right 
bo  ipeak  any  more. 

Duke  of  ArgyU,  I  hope  they  will  with- 
Iraw.  [Ordered  to  withdraw,] 

Then  the  Managers  and  Counsel  withdrew, 
and  beipg  called  in  again,  and  returned. 

Lord  Chief  Josdce  King,  Mr.  Seij.  Probyn, 
the  question  proposed  by  toe  noble  Earl  to  Mr. 
Meller  was,  whether  he  knew  of  any  money 
p«d  to  the  great  seal  by  any  Master  on  his  ad- 
misaioa ;  and  Mr.  Meiler  insisting  that  he  had 
t)een  a  late  Master  in  Chancery,  and  was  not 
obliged  to  answer  the  question,  beoause  it  might 
end  to  iccQse  biwsflf ;  tht  i«rdS|  upon  de- 


give 

therefore  I  beg  leave  to  know,  whether  or  no 
we  have  liberty  to  ask  this  question,  and  whe- 
ther vour  lordships'  resolution  extends  to  it.^  I 
humbly  take  it,  we  are  at  Hberty  to  ask  the 
question,  and  the  witness  is  not  obliged  to  an- 
swer, if  he  apprehends  that  as  the  question  is 
formed,  he  cannot  answer  without  an  inconve- 
nience to  himself.  I  would  not  willingly  ask 
an^  question  that  I  thought  the  House  would 
think  improper. 

Lord  Trevor,  If  the  noble  lord  insists  upon 
this  question,  it  is  proper  that  he  should  name 
some  person,  concerning  whom  he  would  ask ; 
otherwise,  it  is  indirectly  to  overthrow  your 
lordships'  resolation. 

£.  of  Mace,  My  lords,  I  am  very  unfortu- 
nate in  this  matter.  1  would  ask  him  the  ques- 
tion in  such  a  manner,  as  should  not  carry  any 
the  least  imputation  on  him :  but  if  1  should 
first  name  one  Master,  and  afterwards  another, 
in  so  great  a  number  of  Masters  it  would  be  te- 
dious ;  I  only  ask  in  short,  what  he  knows  of 
any  money  taken  by  the  great  seal  for,  or  on 
the  admission  of  other  Masters?  I  don't  adc 
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faim  cooeening  himself,  bat  only  coneeniiiig 
other  Masters ;  whether  he  knows  any  thing 
of  the  transaotions  of  other  Masters'  adniission 
besides  his  ownf  I  hope  y oar  lordships  wiH 
think  this  may  .be  asked,  with  this  explanation 
and  deelaration,  that  it  don't  extend  to  any 
thing  relatine  to  himself ;  bat  enly  whether  he 
knows  any  Siing  cooeeming  any  money  paid 
by  any  otner  persons ;  and  to  name  them  par- 
ticalarly. 

Lord  Chief  Joit  Xing.  Yoa  hear  the  ques- 
Uon. 

Melitr,  Is  it  your  lordships'  pleasure  that  1 
should  answer  to  the.onestioo  as  it  is  novr 
Ibrmed  P  My  lords,  1  don't  know  or  remember, 
that  ever  I  nad  a  discoarse  with  any  Master 
about  what  he  gave,  or  what  he  was  to  gi^e, 
fbr  any  place  i  exeept  I  ha? e  beard  Dr.  Eddis* 
knry  say 

Mr.  Luiwyche.  My  fords,  we  object  to  this 
ts  not  beinff  e? idence,  but  only  hearsay. 

MetUr.  Except  Dr.  Eddisbury ,  I  don't  know 
•ne  indeed. 

8eij.  Pr^byn,  Mr  1ord%  we  denre  that  Mr. 
Lo?il>ond  may  be  called. 

Mr.  Lofoikand  called* 

Ser}.  ProSyn.  My  lords,  M^e'hope  that  Mr. 
Loribond,  beinff  one  of  the  present  Masters, 
knid  consequent^  within  the  indemnity  of  the 
late  act  of  pariiamenty  may  be  examined,  as  to 
what  happened  in  his  case :  And  we  desire  that 
be  may  be  asked,  what  sum  of  money  was  paid 
to  the  great-seal,  on  his  bong  admitted  a 
Master  in  Chancery  P 

Lovihond,  My  lordt,  as  to  Ihatinuisaetion,  it 
b  many  years  ago,  above  twelve  years  ago,  I 
will  recollect  wwt  1  know  of  it  to  the  b^  of 
toy  remembrance.  My  hMnds,  I  never  had  any 
treaty  in  that  affair  with  the  great  seal,  nor  with 
any  officer  belonging  to  the  great  seal;  nor  did 
1  employ  any  body  in  it.  Bat  there  was  an 
aoqaaintance  of  mine,  a  Master  in  Chancery, 
since  deceased,  who  apprehending  it  to  be 
for  my  service,  withont  my  knowledge  trans- 
acted it. 

Serj.  Frchyn.  Who  was  it? 

Loviband.  Mr.  Browning*;  he  came  to  me, 
and  told  me,  I  have  settled  tlio  whole  matter, 
yoa  must  be  sworn  in  this  night,  and  you  must 
send  to  Mr.  Cottingham  or  Mr.  Appleby,  then 
officers  under  the  great  seal,  700A  m  money  or 
Bank  bills.  I  did  send  it  that  night,  and  was 
then  Sworn  in. 

Beq.  Pengelfy.  My  lords,  I  desire  he  may 
be  particular  as  to  the  time :  Tt  is  necessary  he 
•faoald  be  certain. 

Lcmibond.  M  r.  Browning  said,  he  bad  settled 
it  with  the  great  seal,  that  I  should  be  sworn  in 
that  night ;  my  lord  Uarcourt  was  then  Chan- 
cellor. 

Mr.  Strange,  My  lords,  I  desire  he  may  be 
asked,  whether  he  was  admitted  upon  a  death 
•or  a  surrender? 

LofOibond.  1  was  admitted  upon  a  surrender. 

Mr.  Strange,  By  whom? 

Lnikond.  Mr.  Pitt. 


£.  of  Straffbrd,  Before  the  witness  goes,! 
desire  to  ask  him  how  nuch  he  gave  ts  Mr. 
Pitt  upon  his  sorrendering? 

Lo/oibond,  It  was  9,000/. 

L.  Hareourt.  My  lords,  if  the  gendeonsb 
not  gone,  1  desire  to  ask  him  a  qaestkm  or  t«s. 

Mr.  Lovibond  called  again. 

L.  Uarcourt.  My  lords,  I  desire  be  SMy  b 
asked,  whether  he  was  worth  so  mnch  SMO^ 
as  to  pay  9,700/.  of  his  own  money  st  ihit 
time? 

Lovibond.  Yes,  my  lords,  and  moch  nme. 

L.  Haramrt.  I  desire  he  may  be  aibd, 
whether  he  paid  it  out  of  his  own  money,  srost 
of  the  anitors'  money  ? 

Looibond.  I  paid  it  out  of  my  own  monev, 

L.  Harcourt.  I  desire  bo  may  be  mMi 
whether  Mr.  Pitt,  at  the  time  of  hisadmisMB, 
tranafened,  and  actually  delivered  over  to  Ub 
all  the  money  of  the  suitom  that  then  wis  h 
his  bands? 

Loroiband.  Mr.  Pitt,  to  the  best  of  my  bdidl 
delivered  over  ev«ry  thing  that  was  in  his  hmk 
0me. 

Berj.  ProliyU'  My  lords,  wo  desire  that  Mr. 
Cottingham  nay  be  called  again. 

Mr.  CottingJkam  called. 

Serj.  Probyn,  My  kMds,  we  deske  thit  Mr. 
Cottin^iam  may  be  asked,  whether  he  hsovi 
any  thing  of  any  transaction  relaling  to  tk 
payment  of  any  sam  of  money  on  the  aJiiiinw 
of  Mr.  floMbrd  ? 

Cqttingham.  My  lords,  if  I  remember  rgH 
there  was  800/.  paid. 

8en.  Pro^p..  How  long  agp? 

Caftingktm.  It  is  several  years  ago :  Vhot 
was  600/.  or  600  guineas  giren  or  paid  on  Ui 
admission^  eeveraly^ars  ago. 

Serj.  Probjfh,  lx>  whom  ? 

Cottingham.  My  lords,  sir  Richard  HsHM 
desired  me  to  recommend  hia  son  to  tbe  utUi 
lord  Uiat  then  had  the  great  seal. 

Serj.  Probyn.  Who  was  it? 

Cottingham,  The  lord  Rarcoutt  SirRiclMri 
Holford  was  mjf  old  friend  and  acqaainttBoe: 
I  accordingly  did  recommend  him ;  Mr.  Hd* 
ford  caipe  under  a  good  character  to  ny  M 
Harcoart;  my  lord  agreed  to  admit  bim;  M 
he  first  desired  to  know,  whether  be  M  isy 
estate  in  possession  sufficient  to  answer  ik 
suitors'  money  ?  Upon  my  sayine  tbii  to  v 
Richttd  flolford,  sir  Richard  said  he  hwi  oom 
in  possession,  but  agreed  to  settle  an  estate  ap« 
bis  son ;  and,  to  the  best  of  my  remenbrto^t 
it  was  either  600/.  or  800  guineas  thst*«U 
given  on  hia  admission,  fiv  the  use  of  say  )*" 
Harcourt. 

L.  Lechmere,  To  whom  was  it  paid? 

Cottingham.  1  can't  say  whether  it  was  pi" 
to  me,  or  to  Mr.  Appleby. 

Dr.iSoy^.  Who  earned  the  proposal? 

Cottingham.  I  carried  the  P'^P^**''*.^ 
Richard  Holford,  as  I  told  you,  being  my  vnm 
and  acQuaintanc^,  desired  me  to  do  it.  Ac* 
cordingly  1  transacted  the  whole  matter;  DOif 
an  upper  secretary  it  was  left  to  me. 
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Mr.  Lutwyche.  My  lords,  1  desire  to  ask  this 
witness  ooe  question  as  to  this  matter:  He 
^  says,  that  Mr.  Uoiford  was  recommended  as  a 
man  of  good  character ;  1  desire  to  know,  whe- 
ther be  hath  not  ever  since  maintained  that 
good  character  ? 

Cifttingham,  Tes;  he  bath  made  an  ad- 
mirable ^ood  Master  as  erer  I  knew ;  and  bath 
executed  his  oiBce  with  as  much  faonoar  and 
integrity  as  any  Master.  I  never  heard  any 
complaint  against  him  in  ray  Ute. 

Mr.  Lutwyche*  Can  you  recollect  who  Baid 
the  money,  Mr.  Holford,  or  sirRd.  Holfbra? 

Cottingkam.  Sir  Richard,  I  believe ;  I  can't 
recollect.*  He  was  a  young  roan ;  I  presume 
air  Richard  Holford,  bis  father,  paid  the  money. 

Com.  Serj.^  1  desire  he  may  inform  your  lord- 
ships, whether  it  was  on  a  death  or  surrender  f 

Cutingham,  As  1  told  you  before  it  was  on 
a  surreoder ;  upon  the  surrender  of  sir  Robert 
liegard,  if  I  remember  right. 

L.  Harcourt,  My  lords,  if  that  witness  is 
not  gone,  and  the  counsel  for  the  Earl,  and  the 
Blaaagers  for  the  House  of  Commons  have  done 
with  him,  1  desire  to  ask  him,  if  be  can  tell 
whether  any  account  was  taken  of  the  suitors' 
money  by  his  predecessor?  and  whether  all 
the  suitors'  money  was  delivered  up  by  sir 
Roberi  Lef^ard  to  Mr.  Holford  at  the  time  of 
liis  admission  ? 

CoUingham.  My  lords,  I  believe  it  was. 
But  I  was  not  privy  to  that,  I  did  not  transact 
that  matter ;  I  have  heard  that  an  account  was 
made  up. 

£.  of  Strafford,  I  vpould  not  ask  the  same 
question  twice  ^  1  think  nobody  bath  asked  it 
already  ;  I  desire  to  know,  if  he  knows,  of  hb 
own  knowledge,  what  was  given  to  sir  Robert 
lizard  for  his  surrender? 

Cottingham.  I  know  nothing  of  it.  ^ 

L.  Harcourt,  My  lords,  if  I  might  have  your 
lordships'  indulgence,  in  order  to  have  this 
matter  a  little  farther  explained,  I  desire  Mr. 
Holford  himself,  or  Mr.  Appleby,  or  both  of 
theffiy  may  be  called. 

Mr.  Holford  called. 

L.  Harcourt.  I  desire  to  know  of  Mr.  Hol- 
ford, whether,  at  the  time  of  his  admission, 
when  he  was  sworn  Master,  sir  Robert  Legard 
transferred  and  delivered  over  to  hiai  ail  the 
effects  of  the  suitors  ? 

Holfbrd,  He  did,  my  lords. 

L.  Harcourt.  I  desire  to  ask  him,  whether 
the  money,  that  it  was  said  he  presented  to  the 
great  seal  on  bis  admission,  was  his  father's 
money,  or  his  moaev,  or  whether  it  was  out  of 
the  suitors'  money  r 

Holford.  My  father  paid  it  before  any  thing 
was  delivered  to  me. 

£.  of  Strafford.  I  desire  to  ask  the*gentleman 
this  Question,  what  money  he  paid  to  sir  Ro- 
bert L^pard  on  his  admission  to  his  place  ? 

Holford.  My  lords,  I  did  not  give  it  myself; 
I  can  tell  your  lordships  what  I  believe  was 

S'ven,  and  1  have  some  reason  to  think  I  know 
e truth;  I  belive it  waa d^OOO/. 

VOL.  XYI. 


Seij.  Probyn.  My  brds,  I  desire  he  may  be 
asked,  How  long  it  was  after  his  admisaiou  be- 
fore these  accompts  and  effects  were  delivered 
over  to  him  ? 

Hofford.  My  lords,  when  I  came  to  my  lord 
Harcourt  to  be  sworn  in,  my  lord  Haroourt  had 
an  account  delivered  there  of  what  was  in  sir 
Robert  Legard's  hands.  My  lord  Harcourt 
took  the  paper  in  his  hand,  and  asked  me.  If  1 
was  satisfied  to  be  charged  with  that?  I  told 
him,  Yes.  1  was  then  sworn  in ;  and  a  day 
or  two  after,  the  things  were  delivered  over  to 
me  by  sir  Robert  Legard. 

Mr.  John  Bennet  called, 

9eij.  Probyn.  1  desire  be  may  be  asked, 
what  money  was  paid  by  him  to  the  great  seal 
on  his  admission  ? 

/.  Bennet,  I  gave  Mr.  Woodford,  the  secre- 
tary of  the  great  seal  at  that  time,  500/.  1  don't 
know  that  it  was  given  to  the  great  seal ;  I 
gave  it  with  that  design. 

Seij.  Probyn,  When  was  it  ? 

J.  Bennet.  About  two  or  three  days  before 
I  was  admitted. 

Ser}.  Probyn.  When  .^ 

/.  Bennet,  It  was  in  March,  1716. 

Serj.  Probyn,    Who  was  Chancellor  thenf 

/.  Bennet.  My  lord  Cowper  was  Chancellor. 

Sen.  Prolan.  Whether  was  it  paid  before 
bis  admission  ? 

J.  Bennet,  It  was  paid  before  m^  admission. 

Com.  Serj.  I  desire  he  would  mform  your 
lordships,  whether  be  came  in  upon  a  surrender 
or  a  death  P 

J.  Bennet.  It  was  upon  a  surrender. 

L.  C.  J.  King.  Upon  the  surrender  of  whom  f 

J.  Bennet.  Of  Mr.  Medlicot. 

L.  Bathur$t.  I  desire  he  may  be  asked  whe- 
ther he  paid  it  out  of  bis  own  money. 

/•  Bennet,  It  was  my  own  money. 

L.  Bathurst,  1  desire  he  may  be  asked,  wbe* 
ther  he  bad  any  account  of  what  was  in  the 
former  Master's  hands,  and  when  delivered 
over  to  him. 

J.  Bennet.  The  effects  were  all  delivered 
over  to  me  in  a  week's  time»  except  some  very 
small  matters. 

L.  Bathurst.  What  was  the  money  that  was 
given  to  your  predecessor  ? — J.  Bennet,  3,000/. 

h,  Bathurst.  Was  that  paid  oat  of  the  suitors' 
money,  or  out  of  your  own  P. 

J.  bennet.  It  was  paid  ouf  of  my  own  money. 

8ir  nomas  Gery  called. 

Com.  Stfj.  BIv  lords,  the  question  that  I  shall 
propose  to  sir  Thomas  Gery,  is  under  the  ap- 
prehensaou  that  I  mentioned  before,  that  we  are 
at  liberty  within  the  meaning  of  your  lordships* 
resolution  to  propose  it,  be  being  at  liberty  to 
answer,  or  not  to  answer,  if  the  question  carry 
any  imputation  upon  him.  I  would  not  ask  a 
question  that  is  improper;  I  desire  thst  sir 
Tboinas  Qery  will  inform  your  lordships  what 
he  k  ub ws  has  been  paid  to  the  great  seal  upoa 
the  admission  of  a  Master  in  Cliancerv  ? 

Sir  T.  Qery.  My  lords,  1  never  did  know,  of 
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my  own  knowledflpe,  of  any  sum  paid  to  the 
bands  of  any  LonTChanoellor  whatsoever. 

8erj.  Probyn,  I  desire  he  may  answer  the 
qaestion,  Whether  he  hath  known  any  sum  of 
money  paid  to  the  use  of  the  gfreat  seal,  or  of 
my  Loitl  Keeper  or  Lord  Chancellor,  upon  the 
ainnission  of  any  Master? 

8ir  T.  Gery.  1  can't  tell  how  that  may  aflfect 
me ;  1  refer  that  to  your  lordships.  I  think  I 
am  not  bound  to  answer. 

E.  of  Maec,  I  think  he  said,  he  doth  not 
know  of  any  money  paid  to  a  Lord  Chancellor. 
Doth  he  intend  to  include  Lord  Keeper? 

8ir  r.  Gery,  Neither  Lord  Keeper  oor  Lord 
Chancellor. 

'£.  ok'  Mace.  It  may  be,  not  into  the  hands 
of  a  Lord  Chancellor  or  Lord  Keeper.  I  desire 
he  may  be  asked,  if  he  hath  not  known  it  paid 
<b  the  use  of  the  Lord  Chancellor  or  Lord 
Keeper? 

Sir  7*.  Gery.  That,  1  hope,  I  shall  not  be 
obliged  to  answer.  I  submit  that  to  your  lord- 
ships. 

Serj.  Frchyn.  If  the  gentleman  is  not  pleased 
to  give  a  more  particular  answer,  we  must  submit. 

L.  Harcourt.  I  desire  to  ask  this  witness  one 
question,  wbich  will  not  draw  him  into  any  in- 
convenience, whether  he  was  ever  required  in 
any  Lord-Chancellor's  or  Lord  Keeper's  time,  to 
makeup  an  account  of  the  suitors' money ;  and 
whether  ever  he  did  so? 

Sir  7*.  Gery.  Yes,  I  did  itthree  several  times ; 
once  in  my  lord  Cowper's  time ;  and  when  the 
noble  lord  that  asks  me  the  question  was  in  that 
place,  I  did  the  like ;  and  I  did  it  again  when 
my  lord  Cowper  was  Chancellor.  At  all  those 
times  1  gave  a  particular  account  of  the  sums 
of  money  in  my  hands,  the  time  it  came  in, 
and  how  it  was  disposed  of,  and  the  distinct 
securities,  in  distinct  columns. 

£.  of  Strafford.  He  says  twice  in  my  lofrd 
Cowper's  time :  I  take  it,  he  means  both  the 
times  that  my  lord  Cowper  was  Chanceltor? 

Sir  T  Gery.  Yes,  my  lords;  and  the  same  io 
ny  lord  Harcoort's  time. 

L.  Harcourt.  1  desire  be  may  -be  asked, 
whether  aH  the  rest  of  the  Masters  did  so  as  well 
as  himnetf  ? 

Sir  T.  Gery.  I  believe  they  did ;  1  have  heard 
tbem  all  declare  so. 

Serj.  Frohyn.  My  lords,  we  have  now  called 
all  the  living  witnesses  that  are  willing  or  com- 
pellable to  speak  to  this  Article,  we  have^ 
great  many  other  witnesses  that  would  speak 
to  this,  as  a  constant  usage  tinne  out  of  mmd : 
but  we  apprehend  it  to  be  against  your  lordships' 
resolution  to  call  and  examine  any  witnesses 
but  to  what  they  can  speak  of  their  own  know- 
ledge, and  them  we  have  produced.  We  shall 
DOW  beg  leave  to  proceed  to  prove,  that  the  of- 
fices in  the  Court  of  Chancery  are  increased  in 
their  value  beyond  what  they  were  formerly, 
that  not  only  these,  but  all  other  offices,  as  they 
have  increased  in  value,  hare  increased  in  the 
price ;  all  offices  hare  risen  in  value,  and  the 
price  given  id  this  instance,  is  no  more  than  in 
proportion  to  the  prices  givea  for  others. 


Com.  Sen.  We  apprehend,  my  lords,  it  bn 
notorious  that  all  sorts  of  offices  have  riten  ia 
their  value,  that  a  Very  small  evidence  will  be 
sufficient.  We  have  a  great  many  wttnettesto 
this  purpose,  we  will  only  call  some  few.  We 
desire  Mr.  Steele  may  be  called. 

Mr.  Steele  sworn. 

Serj.  PeHgelly.  My  lords,  we  desire  to  know, 
before  they  proceed.  Whether  they  de«ga  to 
ask  as  to  those  offices  your  lordships  cave  than 
direction  last  night  not  to  ask  to.  Yoor  lord- 
ships gave  them  directions  not  to  ask  any  ques- 
tions but  to  the  particular  offices  mentiooed  in 
the  Articles ;  this  is  a  piece  of  dexterity  to 
elude  that  resolution. 

Mr.  Lutvyche.  My  lords,  I  Submit  it  to 
your  lordships,  whether  this  attempt  is  notdi« 
rectly  the  same  as  that  which  was  over-niled 
yesterday.  If  the  witness  is  to  ^ve  an  account 
whether  the  price  of  the  cursitor's  office,  or 
othei"  offices  have  risen,  they  must  then  shew 
that  they  were  sold ;  which  is  the  very  quei- 
tion  your  lordships  determined  they  should  not 
ask  to. 

Sen.  Frohyn.  My  lords,  we  were  then  di- 
rected by  your  lonlshi|is  not  to  prove  soy  mo- 
ney was  paid  to  the  great  seal  for  any  other 
offices,  but  those  particularly  mentioned  in  iIn 
Articles.  We  don't  pretend  now  to  ask  it  to 
the  payment  of  money  to  the  great  seal,  bst 
only  whether  offices  in  generiBil  have  not  modi 
advanced  in  their  prices? 

Serj.  Fengelly.  M^  lords,  it  is  extraordinaiy 
usage  to  tell  us  of  omces  in  general :  there  aie 
private  offices,  there  are  offices  in  other  Coorti 
in  Westminster -hall.  We  apprehend  your  lord- 
ships' determination  is  so  strong  against  what  if 
now  attempted,  that  they  would  not  arge  it, 
unless  they  thought  that  the  Managen  hid 
forgot  everj^  thing  that  happened. 

Com.  Serj.  My  lords,  the  question  we  isk  if, 
as  to  employments  in  general,  offices  hi  the 
law,  or  anv  other  offices  ;  we  desire  to  infon 
your  lordships  in  general,  that  the  valoe  of  all 
employments,  not  of  the  taw  ohiy,  bath  rim. 

£.  of  Maccle^ld.  I  will  inform  yoor  lonl- 
ships  how  the  matter  is.  I  believe  this  geefk- 
man  is  not  intended  to  be  asked  what  oftes  bo- 
longing  to  the  great  seal  are  worth ;  bat  what 
difference  there  is  in  the  value  of  other  ofBcea, 
to  what  they  were  heretofore?  particolarlyf 
bow  the  prices  of  the  teats  in  the  sis  cleiis  of- 
fice are  increased ;  that  they  were  ooceatindi 
a  rate,  and  what  they  are  now  ?  That  is  the 
matter  as  I  take  it. 

Mr.  LuttDyche.  My  lords,  I  appreheni  tiff 
direction  was  given  to  the  noble  lord,  not  to  ask 
concerning  the  sale  of  any  office  but  what  wai 
in  the  Articles,  and  the  Managers  had  giTCi 
evidence  to.  Now  to  ask  the  difference  or  in- 
crease of  the  prices  ef  a  clerk  in  Chancery^ 
place,  is,  we  apprehend,  to  ask  to  the  ^erj 
thing  that  your  lordships  have  over-rnled  al- 
reaily. 

E.  of  Maeele^ld.  My  lords,  this  is  not  liK 
the  cursitor's  otiice,  which  is  in  the  diapoMOi 
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of  the  great  seal ;  your  lordships'  RetolulioD 
Was,  that  the  witnesses  were  not  to  answer  as 
to  their  giving  nooney  to  the  great  seal.  The 
eridenoe  we  are  now  upon,  is  an  enquiry  that 
relates  not  to  any  money  given  to  the  great 
seal,  bat  what  those  persons  paid  to  one  another 
for  an  office  that  doth  not  belong  to  the  great 
seal. 

Mr.  Onslow.  At  the  end  of  your  lordships' 
resolution  yesterday,  the  reason  given  wuy 
they  ought  not  to  be  let  into  the  examination 
as  to  the  olBces  then  in  question,  was,  because 
DO  evidence  had  been  given  thereto  by  the  Ma- 
nagers, and  it  was  not  charged  nor  mentioned 
in  the  Articles,  although  the  noble  lord  did  insist 
that  he  should  be  let  into  that  examination, 
because  in  the  preamble  of  his  Answer,  he  had 
taken  notice  of^those  offices.  This  case  is 
8tron|[er,  because  the  offices  now  desired  to  be 
exammed  into,  are  neither  in  the  Articles  nor 
Answer,  nor  hath  any  evidence  been  given  to 
them ;  and  therefore  we  hope  he  shall  not  be 
let  into  this  examination. 

Com.  Serj,  We  humbly  hope  your  lordships 
will  permit  us  to  enquire,  whether  the  busi- 
ness of  those  offices  in  the  Court  of  Chancery 
ia  not  greatly  increased,  and  whether  the  value 
of  the  offices  be  not  increased  with  it  P 

Serj.  Prol|yn.  Notwithstanding  your  lord- 
ships' direction  in  the  former  question,  we  sub- 
mit whether  we  may  not  be  iiermitted  to  ask 
this  question,  whether  the  offices  in  the  Court 
of  Chancery  are  not  increased  in  value  much 
beyond  what  they  were  seven  years  ago  ? 

Ser|.  PengeUy,  My  lords,  that  is  the  very 
question  that  we  object  to. 

£.  of  Macclesfield.  What  I  before  of- 
lered  was,  that  there  had  been  a  usage  to  make 

Jireaents  to  the  great  seal;  I  apprehend  your 
ordships  over- ruled  it  as  to  the  Cursitor's  of- 
fice, because  there  was  no  need  of  an  excuse  as 
to  that  office,  as  there  is  no  mention  made  of  it 
in  the  Articles,  nor  any  proof  ofiered  against 
me.  This  is  not  of  any  payment  to  the  great 
seal,  but  eoes  by  way  of  excuse  as  to  the  soom, 
to  shew  the  increase  or  difference  of  the  prices 
of  offices  in  general.  It  is  notorious  that  mo- 
ney DOW  cames  a  less  interest,  and  that  the  price 
of  all  offices  is  increased.    I  don't  know  whe- 

?er  the  gentlemen  will  deny  it :  if  they  do  not, 
will  not  trouble  your  lordships  any  farther 
about  it. 

Serj.  Ptngelly.  We  have  no  occasion  either 
to  confess  or  deny  any  thing  that  is  not  before 
your  lorttships  in  judgment.  Therefore,  if 
they  expect  any  answer,  we  give  this,  that  it  is 
BOt  before  your  lordships  in  judffnient. 

Mr.  Lutwyche.  I  apprehend  the  reason  of 
your  lordships'  resolution  yesterday  was,  That 
there  was  no  charge  in  the  Articles  concerning 
thoae  offices ;  the  same  reason  equally  holds  to 
what  they  are  asking  now  in  relation  to  clerks 
in  Chancery. 

Mr.  Plummet.  My  lords,  I  should  be  extreme 
florry  to  make  any  objection  to  any  evidence 
that  10  material :  but,  if  he  is  pleased  to  exa- 
iDinq  this  gentleman  how  far  bjr  the  increase  of 


business  the  value  of  any  office  is  risen,  that 
must  be  of  the  annual  legal  value,  and  not  ac- 
cording to  the  liberties  he  left  to  his  Masters. 

Seij.  Probyn.  1  desire  he  inay  be  asked, 
whether  he  doth  not  know  that  the  prices  of 
offices  are  greater  now  than  they  were  for* 
merly  ? 

Serj.  PengeUy.  'Nlj  lords,  we  don't  under- 
stand they  have  any  such  permission  to  ask 
that  question.  To  repeat  the  same  thing  over 
and  over  again,  we  apprehend  they  think  we 
areattleep. 

E.  of  Maccleifield.  Your  lordships  seem  not 
to  be  of  opinion  that  this  question  should  be 
asked ;  therefore  to  save  your  lordships'  time,  1 
will  wave  the  question. 

Mr.  Qoldesbnmgh  sworn. 

Serj.  Probvn.  We  will  proceed,  in  the  next 
place,  in  confirmation  of  that  part  of  the  Answer 
to  this  Article,  that  two  aoms  of  money,  men* 
tinned  to  be  paid  to  my  lord  Macclesfield  b^ 
MV.  Kynaston  and  Mr.  Ben  net,  were  both  paid 
back  into  the  Court  of  Chaocerv .  We  desire 
Mr.  GoldesbroQgh  may  be  asked.  Whether  he 
^knows  of  the  two  sums  of  1,500  guineas,  and 
1,500  guineas,  that  were  paid  by  my  lord  Mac- 
clesfielcKinto  the  Court  of  Chancery. 

Lord  Lechmere.  My  lords,  I  beg  pardon.  I 
think  the  question  that  the  noble  Earl  hath 
waved,  if  I  mistook  not,  was  about  the  rise  and 
increase  of  value  of  the  offices  in  Chancery. 
Now,  notwithstanding  the  noble  lord  hath  waved 
it,  yet  it  may  be  proper  for  your  lordships'  con* 
sideration,  whetner  he  should  not  have  liberty 
to  ask  it,  if  he  thinks  fit  P 

£.  of  Strafford.  1  think  what  the  noble  lord 
hath  said  is  ooiisiderable,  and  it  may  be  proper 
for  our  judgment. 

Lord  Vise.  Townshend.  I  move  that  they  may 
withdraw. 

Lord  Leckmere.  It  may  be  proper  to  have 
the  question  repeated  again.  I  therefore  de- 
sire, that  the  counsel  for  the  Earl  would  repeat 
the  question  again  that  they  would  have  asked  of 
Mr.  Steele. 

Sen.  Probyn.  My  lords,  the  question  is,  whe- 
ther the  price  of  offices  in  the  Court  of  Chan- 
cery, and  in  the  Six  Clerks'  office  [varticularly, 
are  increased  now  more  than  anciently  they 
wereP     , 

Thereupon  the  Managers  and  Counsel 
withdrew,  and  being  returned, 

L.  C.  J.  King.  Mr.  Seijeant  Probyn,  the 
Lords  have  considered  the  question  on  which 
you  withdrew.  Their  lordships  are  of  opinion 
that  you  are  at  liberty  to  ask  the  question, 
whetner  tlie  price  of  offices  in  the  Court  of 
Chancery,  and  in  the  Six  Clerks'  office  particu- 
larly, be  increased  now  more  than  heretofore 
they  weref 

Steele,  My  lords,  1  cambto  be  a  clerk  in  the 
Chancery  Office  in  the  year  1687.  I  served 
my  clerkship  in  the  office ;  and  in  that  year 
and  for  several  years  afterwards,  I  know  that 
waiting  clerks'  plaoes  were  bought  at  50  giiio 
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or  less;  and  after  I  was  out  of  my  cterkship,  I 
was  offered  a  waiting^  clerk's  place  in  the  office 
for  50  guineas.    They  are  not  sworn,  nor  have 

Eower  to  take  a  clerk  ;  and  since  that  time  1 
ave  known  them  sold  for  S,  4,  and  500/.  BIy 
master  was  a  sworn  clerk,  and  be  sold  bis  own 
clerk's  place  for  930/.  It  was  a  clerk  at  the 
seat ;  and  by  the  custom  of  the  office,  he  that 
hath  one  clerk  cannot  take  another  till  the  first 
clerk  be  provided  for ;  bat  I  haring  a  proposal 
to  go  into  a  seat  of  greater  business,  that  in- 
duced me  to  give  a  note  to  the  gentleman  that 
bought  the  seat,  that  I  would  not  be  an  incum- 
brance on  the  seat,  otherwise  he  would  not  have 
given  so  much.  Since  that  time  I  have  known 
a  sworn  clerk's  place  sold  for  800/.  Particularly 
I  transacted  a  sale  upon  a  brother-in-law's  ac- 
count; I  contracted  for  500/.  and  then  there 
was  a  clerk  upon  the  seat  that  bad  not  served 
half  his  clerkship  out. 

^Serj.  Probyn.  What  sum  of  money  had 
tbey  upon  taking  a  clerk  at  tliat  time,  and  what 
now? 

Steele,  I  did  treat  in  order  to  put  my 
brother-in-law  clerk  to  one  Mr.  Atkinson,  in, 
the  oilice. 

Serj.  Probyn,  Wbattima  was  that? 

Steele.  To  the  best  of  my  remembraii6e  it 
was  in  1703,  or  1704,  and  he  had  100  guineas. 
Since  that  time  my  brother-in-law,  while  he 
was  there,  had  300/.  or  300  guineas  with  a 
clerk. 

Com,  Sen.  I  desire  be  may  explain  to  your 
lordships  what  he  means  by  a  clerk  being  an  in- 
cumbrance to  a  seat  ? 

Steele,  By  tlie  custom  of  the  office,  be  that 
IS  put  a  clerk,  must  be  provided  for  before  bis 
master  can  take  another.  The  master  so  tak- 
ing him,  cannot  take  another  clerk,'  till  he  is 
provided  for  by  a  sworn  clerk's  place,  or  a 
waiting  clerk's  place. 

Mr.  Luttoyeke,  If  the  counsel  have  done,  I 
desire  to  ask  one  question ;  that  is,  the  gentle- 
man says,  he  came  into  the  office  in  the  year 
1687.  I  desire  to  know  how  many  clerks 
there  were  at  that  time? 
*  Steele.  There  were  at  that  tin^e  but  60  sworn 
clerks ;  there  was  an  additiou  made,  to  the  best 
of  my  remembrance,  in  my  lord  Jefferys's 
time ;  sir  John  Trevor  was  then  Master  of  the 
Rolls,  I  think  there  was  an  addition  of  30.   , 

Mr.  Luttayche,  1  desire  to  know  whether 
they  are  not  reduced  from  90  to  60  again. 

Steele.  They  are  not  at  present  yet  re- 
duced. 

Mr.  Lutwyche.  Whether  they  are  not  in- 
tended t(»  he  reduced? 

Steele.  If  any  quo  dies  without  surrendering 
his  ot'Hce,  ihey  don't  fill  up  the  place  of  that 
persou  with  another ;  but  any  one  may  sur- 
rei;di{r. 

Mr.  Lutwyche,  flow  many  are  there  now  f 
Steele.  \  iiave  been  told  there  are  about  13 
or  13  less  than  90:  they  are  to  be  reduced 
from  90  till  ihey  come  to  the  ancient  number 
of  60 ;  and  they  are  reduced  as  they  die  with- 
out surrendering. 


Mr.  Lutwyche.  We  don't  expect  yoa  to  give 
an  exsct  account ;  how  many  may  there  be  ? 

Steele.  I  can't  take  upon  me  to  say  how 
many ;  but  as  I  have  been  informed,  1  bdieve 
there  are  about  16  or  17  above  the  60  remain  • 
ing :  I  may  be  mistaken,  lam  not  certain ;  but 
there  are  several  gentlemen  here  who  can  giva 
an  exact  account. 

Mr.  Lutwyche.  I  desire  to  know  whether  th« 
offices  are  not  a  great  deal  better,  by  there 
being  fewer  of  them  ? 

Steele,  Certainly,  I  belicTe  that  is  pretty  na- 
tural ;  the  fewer  tne  offices  are  the  better ;  bat 
the  offices  are  not  so  good  as  they  were  when 
I  came  clerk.  They  have  reduced  aevcftl 
profits  belonging  to  them  since  I  came  out  oC 
the  office,  by  the  act  of  parliament  made  for  the 
amendment  of  the  law. 

Mr.  Lutwyche.  You  say  thej  are  aold  fer 
ittore  than  fiirmerly  they  sold  for ;  1  desire  to 
know  whether  some  of  those  clerks,  whose 
predecessors  have  had  good  business  beloag- 
mg  to  the  office,  have  not  made  thai  seat  aeO 
better? 

Steele,  Certainly  it  doth ;  if  the  pcraoD  sur- 
rendering had  good  business,  that  seat  win  sell 
for  more  than  a  seat  of  less  business. 

Com,  Serj,  I  desire  that  he  will  infom  yon 
lordships,  when  it  was  in  point  of  time  that  these 
offices  sold  at  so  low  a  rate  ? 

Steele.  It  was  in  the  year  1694  thai  the  gee- 
tieman  to  whom  I  was  clerk  surrendered  his 
seat. 

Com,  S^rj,  And  when,  was  it  you  knew  50 
guineas  paid  for  the  place  of  a  watting  derk  ? 

Steele,  The  50  guineas  I  speak  of  for  a  wait, 
ing  clerk's  •  place,  was  in  the  year  1087,  «r 
thereabouts. 

Com  Serj.  Whether  was  that  before  the  ik- 
crease  of  the  additional  number  of  derksf 

Steele.  Much  about  the  time  that  the  addi- 
tional number  of  clerks  was  added. 

Com.  Serj.  I  desire  he  would  inform  year 
lordships,  whether  the  prices  b^;an  to  rise  be- 
fore any  reduction  was  made  ? 

Steele.  Yes ;  before  the  reducing  of  them. 

Serj.  Pro^n.  When  was  the  redadkNief 
tbem  made  ? 

Steele,  I  can't  tell  the  exact  time.  Thcif 
was  an  order  made,  that  they  should  doI  be 
filled  up  as  they  died,  without  surrender. 

Serj.  Probyn,  1  desire  he  may  be  aakedi 
whether  tbeie  was  not  a  difference  of  price  be- 
tween those  seats  which  were  full  or  empty  of 
business,  or  whether  they  were  all  at  a  par  f 

Steele.  The  price  always  varied,  as  there  wai 
much  or  little  business. 

Serj.  Probyn.  But  every  seat,  whether. 
great  or  less,  bad  a  rise  in  proportion  ? 

Steele.  Yes. 

Mr.  Cary,  I  desire  he. may  be  esked,  wba^ 
ther  there  hath  not  been  an  act  of  parliament 
since  the  time  he  mentiooty  which  hath  bea 
beneficial  to  the  60  clerks? 

Steele.  There  was  an  act  of  parbamenfy 
called.  An  Act  for  the  Amendment  <n  the  Law  ; 
by  which  the  60  clerks  had  the  term  ftcf  ia- 
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Stead  of  the  tenour  bill,  which  was  a  consider- 
able profit ;  and  to  mtfke  up  that  to  them,  the 
fees  of  the  small  writs  were  giren  to  them, 
and  the  term  fees;  but  in  my  appr^ension, 
the  tenour  bill  was  a  greater  advantage  than 
those  fees  that  have  been  given  in  lieu  of  it 

Com.  Serf.  That  worthy  gentleman's  ques- 
tion hath  occasioned  me  to  desire,  that  he  would 
inform  yoorlordsbi|)8,  whether,  upon  the  whole 
of  the  act,  the  Six  Clerks'  offices  are  better  or 
worse  f 

Steele,  In  my  opinion,  they  were  better  be- 
Ibre  the  act,  than  they  are  now. 

Seq.  Frdyn,  My  lonls,  we  have  more  wit- 
nesses to  this  purpose;  but  we  apprehend 
tiiat  Mr.  Steele  hath  spoken  so  fully  to  it,  that 
we  shall  not  trouble  your  lordships  with  any 
others,  as  to  this  matter.  The  next  witness 
which  wes^all  beg  leave  to  call,  is  in  relation 
to  the  two  sums  of  1,575/.  that  were  paid 
into  the  Court  of  Chancery  by  the  noble 
earl,  for  which  we  did  call  Mr.  Goldesbrou^h. 

Dr.  Sayer,  Before  your  lordships  enter  into 
an  examination  of  this  fact,  I  will  onl^r  beg 
leave  to  take  notice  as  to  the  time  of  this  re^ 
payment :  the  learned  Managers  were  right  in 
their  observations,  that  it  was  after  the  vote  for 
the  Impeachment ;  but  it  was  before  the  Ar- 
tides  were  exhibited.  This  is  mistaken  in  the 
Answer ;  but  I  am  sure  the  honourable  House 
of  Commons  will  be  so  candid  as  to  think  it 
was  a  mistake  only,  atid  that  it  is  impossible  it 
oould  be  with  any  view  of  deceiving  the  world, 
since  both  facts  were  upon  recora ;  the  Earl 
was  so  very  impatient  to  have  his  Answer  in, 
that  no  deiay  might  be  charged  upon  him,  that 
I  assore  your  lordships  the  Answer  was  not 
settled  till  3  or  4  o'clock  in  the  morning  of  that 
day  that  it  was  delivered  in.  In  such  &  hurry 
a  mistake  of  this  nature,  I  hope  will  not  tie 
taken  amiss,  nor  be  looked  upon  by  the  House 
as  designed.  My  lords,  I  thought  it  my  duty 
to  observe  this,  before  your  loidsbips  entered 
into  this  examination. 

Mr.  Goldeibrough  called.. 

Com,  Serj.  There  are  two  sums  of  money 
taken  notice  of  to  be  given  by  Mr.  Kynaston 
and  Mr.  Bennet  to  my  lord  Macclesfield,  I  de- 
dre  yon  would  inform  my  lords,  whether  those 
two  sums  were  paid  back  again,  and  when,  and 
in  what  manner  ? 

Ooldeshrough,  My  knrds,  the  23d  of  Febru- 
ary last  my  lord  Macclesfield  came  into  Court, 
and  deposited  in  Bank  notes  and  money  to  the 
▼aloe  of  3,000  guineas.  The  lords  commis- 
sioners were  pleased  to  direct  the  investing  it 
^  in  Sooth  Sea  annuities,  in  the  names  of  Mr. 
*  Holford  and  Mr.  Lovibond,  the  two  senior 
Masters  of  the  Court,  for  the  benefit  of  the 
suitors  of  the  Court. 

"Com.  Serj.  I  think,  my  lords,  we  need  not 
tsk  whether  Mr.  Goldesbrough  be  the  proper 
officer? 

Lords.  No,  no. 

Com.  Serj.  I  would  with  submission  ask 
aootlMr   question  of  Mr*   Goldesbrough ;  I 


would  be^  leave  to  inform  your  lordships  what 
the  question  is.  There  hath  been  an  examina- 
tion on  the  part  of  the  gentlenaen  of  the  House 
of  Commons  into  the  nature  of  these  offices, 
and  I  hope  it  will  not  be  improper,  Mr.  Goldes- 
brough being  now  at  yoiir  lordships'  bar,  to  ask 
him  as  to  the  manner  of  the  money  coming 
into  the  Masters'  bands,  whether  it  be  by  com- 
pulsion, or  at  the  instance  of  the  parties  ? 

Serj.  Fengelly.  This  must  appear  by  the 
order.    No  money  is  paid  in  but  by  order. 

dm.  Serj.  The  oraers  are  infinite ;  but  Mr. 
Goldesbrough  being  the  Register,  may  be  pro* 
perly  asked,  what  toe  practice  and  usage  of  the 
Court  is  in  this  mstance?  It  is  usual  to  ask  the 
officers  of  the  Court,  what  the  practice  and 
usage  of  the  Court  is.  If  we  should  produce 
30  orders,  they  might  object  that  others  are  not 
so:  and  therefore  I  b^  Mr.  Golilesbrough, 
the  proper  officer,  msy  inform  your  lordships 
what  the  practice  of  tne  Court  is? 

Goldesbrough.  Upon  decrees,  when  causes 
are  heard,  the  counsel  pray  what  decree  is 
proper :  where  estates  are  to  be  sold,  they  order 
the  money  to  be  brought  before  the  Master. 

Mr.  Lutwyche,  My  lords,  I  desire  to  ask 
one  question ;  Mr.  Goldesbrough  is  a  very  ex- 
perienced officer  of  the  Court,  hath  been  a  good 
while  in  the  place,  and  probably  may  give  your 
lordships  some  light  into  this  matter.     The 

auestion  1  would  ask  is.  When  he  first  knew 
lie  office,  whether  it  was  usual  to  direct  the 
money  to  the  Masters  in  the  manner  it  bath  of 
late  been  directed  ? 

Goldesbrough.  I  can't  say  it  was. 

Mr.  Lutwvche.  The  next  question  is,  When 
the  present  Uvher  of  the  Rolls  had  given  secu- 
rity, whether  there  were  not  some  orders  made 
by  the  late  Lord  Chancellor,  as  well  as  by  the 
Masters  of  the  Rolls,  for  payment  of  money  to 
the  Usher  of  the  Rolls ;  that  is,  into  Court  r 

Goldesbrough.  Yes,  there  was. 

Mr.  Lutwyche.  I  desire  him  to  explain  the 
difference  between  paying  the  money  into 
Court,  and  paying  the  money  to  a  Master. 
What  is  understood  by  paying  it  into  Court  ? 

Goldesbrough.  Paying  it  into  Court,  is  pay- 
ing it  to  the  Usher. 

Mr.  Lutwyche.  I  desire  to  know,  whether 
there  were  not  some  orders  made,  alter  Mr. 
Trevor,  the  present  Usher,  had  given  security, 
for  payment  of  money  to  him  ? 

Uoidesbrough.  Yes,  there  were. 

Mr.  Lutwyche.  I  desire  to  know,  how  soon 
after  those  oraers  were  varied  ? 

Goldesbrough.  1  can't  remember  when  the 
orders  were  varied ;  as  to  those  made  before 
bearing,  and  for  continuance  of  an  injunction^ 
I  don't  know  they  are  altered  yet. 

Mr.  Lutipyche.  What  1  ask  is,  Whether  he 
had  any  directions  touching  the  varyiu|^  of 
orders  for  the  payment  of  money  ;  any  direc- 
tion, I  mean,  from  my  lord  Macclesfielcrto  rary 
the  order  ? 

Goldesbrough.  Money  paid  before  hearing, 
was  paid  into  Court;  money  paid  upon  the 
decree,  was  brought  before  the  Master.    1  had 
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he  19  charged,  and  they  ha^e  been  displayed 
with  the  utmost  force  of  eloquence,  and  in  the 
moat  moWng  strains  of  commiseration  and  pity. 

And  I  belieTe,  my  lords,  e?ery  one  that 
heard  them  hare  shared  and  gone  along  with 
the  honourable  Managers  for  the  House  of 
Commons,  in  the  concern  and  indignation  they 
hate  so  justly  shewn  towards  those  who  have 
been  the  authors  and  oontrirers  of  them. 

Tbese,  my  lords,  are  subjects  wherein  the 
richest  fancy  may  almost  lose  itself,  and  the 
poorest  can  never  be  at  a  loss  for  something  to 
offer  to  move  and  affect  the  passions  of  man- 
kind. 

And  the  learned  Managers  for  the  honoar- 
able  House  of  Commons,  have  adorned  and  set 
off  their  Charge  against  the  noble  Earl  on  this 
head,  with  so  many  beauties  of  expression,  and 
so  great  a  propriety  and  choice  of  language,  to 
enffag^  and  win  over  all  the  passions  of  human 
nature  to  their  side,  that  it  will  be  difficult,  if 
not  impossible  for  ns,  who  may  seem  to  have 
undertaken  an  argument  leading  to  disprove 
and  reason  against  the  force  and  truth  of  all 
these,  to  hope  for  success,  but  by  shewing  to 
your  lordships,  that  the  noble  £arl  entirely 
joins  with  the  learned  Managers  in  their  just 
resentment  and  concern  on  this  occasion,  that 
he  is  deeply  affected  with  the  losses,  the  de- 
predations and  the  havock,  which  has  been 
made  of  the  fortunes  of  the  unhappy  suitors  of 
the  Court  of  Chancery. 

That  he  has  long  been  endeavouring  to  put  a 
stop  to  them ;  that  at  one  time  he  has  con- 
tributed his  reason,  his  judgment,  and  bis  un« 
derstandin^,  to  find  out  effectual  methods  for 
tUe  cure  of  them  ;  at  other  times  has  made  use 
of  his  power,  his  authority,  and  that  majesty 
wherewith,  as  Lord  Chancellor,  he  seems  to  lie 
invested,  to  enforce  and  hasten  the  completing 
of  them. 

That  he  has  convened  the  Masters,  the  Re- 
gisters, and  the  several  officers  belonging  to  bis 
Court,  to  consult,  advise  and  assist,  in  finding 
out  means  to  stop  the  growing  evil ;  that  he 
has  assisted  with  bis  purse,  has  advanced  con- 
siderable sums  of  money  of  his  own,  and  when 
nothing  would  do,  when  the  mischief  appeared 
too  big  for  his  single  endeavours  to  oppose, 
that  he  then  at  last  presumed  humbly  to  lay 
the  whole  before  his  majesty  in  council,  as  well 
for  his  majesty's  assistance  and  direction,  as  to 
testify  how  much  he  had  at  heart  the  finding 
out  a  remedy  for  the  cure  of  those  overgrown 
diseases,  this  epidemicai  contagion,  which  was 
spreading  through  every  part  of  the  Court 
Vhere  be  presided,  and  seemed  to  thresiten  de- 
struction and  ruin  to  the  whole. 

These,  my  lords,  we  humbly  hope  will  prove 
the  noble  Earl  not  to  have  been  an  idle  and  un- 
concerned spectator  at  the  tragedy  that  was 
acting  around  him ;  that  he  saw  and  felt  the 
commotions  it  had  raised,  and  was  fully  deter- 
mined to  put  an  end  to  them  as  speedily  and 
effectually  as  he  could. 

But  when,  my  lords,  a  stop  was  put  imme- 
fiataly  to  hu  endattiQurs;  whan  ha  waa  dia* 


armed  almost  in  the  very  beginnittgaf  hisos. 
set,  and  when  the  great  seal,  and  tberewitk  hb 
power  to  proceed  further,  was  taken  from  hlo, 

f^our  lordships  will  not  impute  it  to  him,  tim 
le  was  forced  to  sit  still,  and  leaveittoothen 
to  effect  what  he  had,  so  prosperooslj  aod  hi^ 
pily,  begun. 

Your  lordships,  without  question,  will  biic 
already  observed,  that  these  fatal  mischief  iil 
not  spring  np  all  at  once,  that  they  had  kii| 
been  growing,  that  the  seeds  of  tbein  hailiiii 
buried  and  concealed  for  a  .considerable  tine, 
and,  that  they  hardly  appeared  at  all,  till  tlKj 
were  grown  too  stubborn  and  obdurate,  ts  jieU 
to  an  easy  cure. 

Your  lordships  will  likewise,  no  doubt,  biii 
observed,  that  however,  in  the  strictest  wsjftf 
considering  things,  the  Chancellor  may  {na* 
biy  bethought  to  be  answerable  for  them ;  jj^ 
thiat  they  did  not  originally  proceed  from  biat 
that  he  bad  not  the  immediate  custody  or  a- 
dering  of  the  suitors*  money  or  efieets. 

That  the  Masters  in  Chancery,  who  sre  a 
less  than  eleven  in  number,  by  the  constitotia 
of  the  Court,  and  the  nature  of  their  offio, 
were  necessarily  to  be  entrusted  with  that  pat 
of  the  business  thereof. 

And  when  your  lordships  shall  likewise  h 
pleased  to  observe  ferther,  that  enoogfa,  td 
more  than  enough  for  the  strongest  coastitfl^ 
of  body,  and  the  greatest  abilities  both  of  nDii 
and  understanding,  remained  still  lor  the  Cbi* 
cellor's  own  share,  in  the  dispatch  of  the  dailj 
and  necessary  business  of  the  Court  wberea 
presided,  the  innumerable  avocations  by  bis  at- 
tendances on  your  lordships,  on  his  baje^f) 
and  the  council,  and  other  services,  whicb  » 
duty  of  his  high  station  required  from  bin; 
your  lordships,  no  doubt,  will  easily  refled, 
that  he  had  but  little  leisure,  suddenly,  asd  in- 
mediately  to  go  through  so  arduous,  so  difficob, 
and  so  tedious  an  undertaking,  as  the  sfatif 
and  settling  of  the  Masters*  acconnts,  for  m 
less  than  almost  a  million  of  money,  which  ba 
now  appeared  to  be  in  their  hands.  Aod  joor 
lordships,  we  are  persuaded,  are  no  strao^to 
the  many  and  almost  insuperable  difficsJtitf 
which  even  at  last  have  attended  the  fmt 
cution  of  that  affair,  the  great  length  of  Uiseit 
has  taken  up,  the  number  and  yarieiy  of  meet- 
ings and  consultations  with  persons  of  die 
greatest  abilities  and  experience  lo  go  to  tbe 
bottom  of  it,  and  whether  even  yet  they  kiR 
been  able  fully  to  effect  it,  or  nave  fixed  «■ 
such  methods  of  enquiries  as  have  laid  opo 
the  whole  scene,  or  will  certainly  prpreot  (be 
like  mischiefs  for  the  time  to  come;  these,  ny 
lords,  we  humbly  apprehend,  are  oonsidtfi- 
tions  that  will  not  be  thought  altogether  «' 
worthy  of  your  lordships'  notice  in  dettsmiBiof 
the  guilt  or  innocence  of  this  noble  Eariof  tbr 
crimes  laid  to  bis  charge. 

It  must  indeed  be  admitted  that  tbey  bife» 
for  the  present,  taken  away  the  money,  eS^ 
and  securities  of  the  suitors  out  of  the  Maslev 
bands,  and  so  haTe  prevented  any  IO0  ^^ 
time  to  come  on  their  part. 
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i;  But  whether^  my  lords,  tbey  are  eren  yet 
disposed  of  ia  incb  manner  as  fully  to  answer 
la  ihfk  ends  proposed,  whether  the  eaie  and 
convenience  of  the  suitors  of  the  Court  will 
•ppear  to  be  more  effectually  pro?  ided  for,  than 
Ibey  were  before,  b^.  Xhp  methods  tlitt  have 
H^w  been  taken  to  dispose  of  their  money  and 
f0Qurities;  these^  my  lords »  1  am  afraid  are 
questions  more  easily  asked  than  answered. 
'.  But*  my  lordsy  all  I  would  be  understood  to 
BQiean  by  this,  is,  aad  I  mean  nothing  more  by 
4t*  than  that  the  settling  and  adjusting  of  the 
Masters  accounts  for  sueh  great  sums  of  money, 
placed  aad  disposii)  of  in  such  variety  of  hands, 
^^  difficult  to  be  thoroughly  considered  or  un- 
derstood; and  so  little  to  be  depended  on  if 
tbey  were  understood ;  that  this,  mv  lords,  was 
yathec  tlie  work  of  persons  at  full  leisure,  of 
persons  conversant  in  the  natore  and  minner  of 
a«c«iQats,  that  it  was  the  work  of  variety  of 
persons  of  different  capacities  and  abilities,  and 
«othe  taking  of  these  accounts  lately  has  abun- 
dantly verified  and  proved  them  to  be. 

And  then,  my  lords,  we  humbly  ho|)e  that 
tbe  single  endeavours  of  a  Chancellor  to  the 
ai^me  end,  by  being  unsuccessful,'  will  not  be 
■inade  criminal,  and  that  he  will  not  be  obliged, 
voder  the  pain  of  an  impeachment  in  parlia- 
Q)£nt,ito  do  what,  with  the  greatest  submission 
k«s  never  yet  been  attempted,  or  if  attempted 
has  met  with  the  same  ill  success  with  tbe  en« 
4eafours  of  tbe  present  Earl,  and  could  never 
hitherto  be  completely  or  perfectly  effected. 

But,  my  lor&,  with  great  submission,  if  tbe 
Slating  and  settling  of  these  accounts,  on  a  just 
aad  lasting,  foundation,  should  be  admitted  to 
V«  the  diuy  and  office  of  a  Lord  Chancellor, 
mad  that  be  isboumi  under  pain  of  an  impeacb- 
menjt  to  take  care  of  them,  yet  as  this  is  a  work 
of  the  greatest  moment,  ju«%ment  and  oon9ide- 
i^op,  and.  must  unavoidably  take  up  a  very 
great  portion  of  time,  and  put  a  total  stop  ana 
obstruction  for  the  present  to  all  the  other 
liranches  of  his  high  office,  we  humbly  hope, 
my  lords^  that  his  l^ing  cut  off  in  the  midst  of 
iiis  endeavours  of  that  kind,  and  thereby  pre- 
sented from  further  pursuit  of  them,  that  this 
wll  be  a  consideration  of  tbe  greatest  weigh} 
wiUi  your  lordships  in  determining  the  fate  of 
ibis  noble  Earl,  and  that  he  will  not  be  made 
csiminal  for  leaving  it  unfinished,  when  his 
•  power  of  proceeding  further  therein  #as  and- 
denlv  and  unexpect^Ly  taken  from  him. 
i  My  lords,  your  lordships  very  well  know  that 
4he  business  not  only  of  the  Court  of  Chancery, 
biyt.  of  all  tbe  other  courts  of  Westminster- 
faal^and  even  of  your  lordships'  supreme  Court 
^  Judicature,  is  and  must  necessarily  be  dis- 
tributed .  and  disposed  of  into  variety  of  bands, 
that  name  are  assigned  to  one  province,  sime  to 
AQCtther,  and  aU  of  them  concurring  to  tbe 
■ane  end,  tbe  carrying, on  tbe  business  of  the 
respective  courts  to  which  tbey  belong. 

And,  my  lords,  tbe  officers  and  mmistera  of 
«aoh  lof  Ahese  coorto  of  justice,  on  their  bemg 
Emitted  thereto,  giva  eaduif Ibem  thcaeeurily. 
•f  an  oath,  or  some  persomd  security  for  the 
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due  and  fattfaful  discharge  and  execution  of 
their  duty,  whilst  they  continue  in  their  offices. 

Now,  my  lords,  what  can  be  tbe  end  of  re- 
quiring and  resting  on  thi^se  securities,  hut  to 
relieve  and  ease  the  minds  of  their,  superiors 
from  the  oecessitv  of 'prying  and  exaroiniug 
daily  into  their  behaviour  and  conduct,  to  the 
biadratice  and  neglect  of  their  own  greater  and 
more  immediate  duty  ? 

The  officer  is  at  the  peril  of  his  oath  or  tbe 
security  he  has  given,  nay,  even  at  tbe  peril  of 
the  office  itwif,  to  discharge  hi<i  duty  as  he 
ou^ht,  and  justly  forfeits  his  office  by  a  neglect 
or  breach  of  any  part  of  his  duty  therein  :  and 
if  one  or  two  of  tliem  should  have  no  regard  to 
all  or  any  of  these  ties,  must  the  ten  righteous 
that  are  left,  nay,  must  the  Chancellor  himself 
be  punished  for  their  sakes  P 

But,  my  lords,  Masters  in  Chancery  are  ge^- 
nrrally,  il  not  always,  chosen  from  the  profes- 
sion of  the  law,  and  the  manner  of  their  ef  loca- 
tion, and  the  nature  of  their  studies,  are  justly 
supposed  to  set  them  above  the  temptation  of 
mean,  of  baste,  or  little  and  unjust  actions. 

Many  of  that  profession,  your  lordships  will 
permit  me  to  observe,  do  now,  and  have,  in  all 
ages,  worthily  adorned  even  the  august  body  of 
the  House  of  Peers,  and  have  been  advanced 
to  the  higlicst  dignities  in  the  state. 

And  then,  my  lords,  I  humbly  hppe  it  will 
not  be  thought  an  observation  altogether  im- 
proper^  that  when  one  of  this  liberal  edncation^ 
when  one  brought  up  in  the  stud^  and  practice 
of  a  prolession,  whose  very  principles  consist  in 
tbe  kiiowledge  of  virtue  and  honour,  of  the 
rules  of  justice  and  equity,  and  all  the  accom- 
plisbments  which  can  adorn  life,  or  make  him 
useful  to  his  kin^  and  country ;  I  say,  my  lords, 
I  humbly  hope  it  will  not  Lie  improper  to  ob* 
serve,  that  when  such  a  one  applies  for  an  office 
in  tba^ civil  government,  wlHcb  he  is  in  any  de« 
gree  qualified  for,  it  is  no  wonder  that  he  should, 
meet  with  a  more  favourable  reception  than 
other  persons,  who  perhaps  may  have  nothing 
but  their  estates  or  fortunesto  recommend  them. 

The  very  profession  of  such  a  one  is,  my 
lords,  almost  a  sufficient  security  and  recom- 
mendatkm  of  itself,  and  immediately  induces  a 
persuasion  and  belief^  that  they  will  do  nothing 
to  forfeit  their  honour,  their  reputation,  or  that 
credit  and  esteem  which  they  so  justly  do,  and 
ought  to  regard  and  value. 

But  when,  my  lords,  it  is  remembered  that 
tbe  additional  security  and  sanction  of  an  oath 
is  likewise  required  from  them,  when  they 
invoke  the  Majesty  of  UeaVen  to  bless  them  tm 
they  perform  their  duty,  what  higher,  what 
greater  or  better  security  can  be  taken  from 
them  for  the  due  and  failnfol  discbarge  of  their 
duty  in  the  office  they  are  entering  upon  f 

The  oaths  they  take  upon  that  occasion  your 
lordships  have  already  heard,  and  no  doubt 
will  have  observed,  that  they  differ  little  from 
the  oath,  which  even  the  Lord  Chancellor 
bonself'  takes  on  bis  being  admitted  to  his  own 
high  office.        .i       >  . 

And  as  they  sit  with  him  m  judgment  on  tbe 
4F 
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bench,  share  with  him  in  carryinf^  on  the  most 
important  buainess  of  that  Court,  which  is  next 
in  dignity  to  the  supreme  coart  of  judicature 
"we  are  now  before,  when  they  are  in  most 
cases  neeessary  for  the  diitriboting  and  dealing 
out  jintioe  and  equity,  and  fixing  the  rules 
and  bounds  of  property  to  the  suitors  there. 
Can  it,  or  will  it,  my  lords,  be  easily  or  readily 
imagined,  that  they  should  have  no  regard  to 
all  these  sacred  ties  of  duty,  that  they  should 
prostrtute  their  honour,  their  conscience,  and 
every  thiug  that  is  dear  and  ?aloable  to  them, 
for  the  sake  of  any  worldly  or  temporal  con- 
pideration  whatsoever  ? 

These,  my  lords,  we  humbly  apprehend,  are 
■omeof  the  reasons  which  may  be  offered,  why 
DO  personsl  security  hss  ever  been  required 
from  a  Master  in  Chancery,  on  his  admission 
into  that  office,  any  more  than  from  the  Chan- 
cellor himsslf. 

And  if  this  be  so,  though  there  could  be  no 
need  or  occasion  for  the  Chancellor's  making 
anv  dedaratioDS  concerning  their  ability  or 
aubstanoe,  yet  we  bambly  nope  we  shall  be 
able  to  shew  to  yoor  lordships,  that  this  de- 
claration, which  IS  made  one  of  the  Articles  of 
an  imneachment  against  this  noble  Earl,  that 
even  this  too,  was  not  without  its  just  founda- 
tion of  reason  and  truth. 

And  this,  my  lords,  leads  roe  to  observe  a 
little  on  the  Elefenth  Article  of  this  Impeach- 
jneot. 

My  lords,  the  Elerenth  Article  csontains  a 
two- fold  charge  against  the  Earl;  first.  That 
whilst  he  continued  in  the  office  of  Lord  Chan- 
cellor, in  order  to  advance  and  increase  the 
illegal  and  corrupt  gain  arising  to  himself  from 
the  sale  and  disposal  of  the  offices  of  Masters 
in  Chancery,  he  did  admit  several  persons  to 
those  offices,  who  at  the  time  of  their  ad- 
missions were  of  small  substance  and  ability, 
unfit  to  be  trusted  with  the  great  suras  of 
money  and  effects  of  the  suitors  lodged  in  their 
hands. 

The  second  charge  against  the  Earl  in  this 
Article  is,  that  he  did  publiclv,  in  open  court, 
falsly  represent  the  persons  by  him  admitted 
to  the  offices  of  Masters  of  the  Court  of  Chan- 
cery, as  persons  of  great  fortunes,  and  in  every 
respect  qualified  for  the  trust  reposed  in  them. 

These,  my  lords,  are  the  two  branches  of 
this  Article  against  the  Earl;  and  1  would 
beg  leave  to  observe  upon  it  in  i^eneral  that  it 
is  not  so  much  as  charged  or  insmuated  in  any 
part  of  it,  that  the  Earl  knew,  or  had  the  least 
notice  of  any  insufficiency  or  inability  in  the 
Masters  at  the  tioie  he  admitted  them  to  take 
upon  them  that  great  trust. 

If  that  had  been  the  case,  or  could  have 
been  clearly  made  out,  the  Commons  without 
doubt  would  not  have  omitted  so  material  an 
aggravation  of  this  part  of  their  charge  against 

They  have  indeed  proved,  that  the  Earl  did 
not  think  fit  to  take  the  Masters  own  words 
for  their  abilities  and  fortunes,  and  therefore 
never  asked  them  the  c^iiiitioB, 


But,  my  lords,  we  hope  we  shall  be  aUe  to 
shew  to  your  lordships,  that  the  Barl  took  a 
much  more  proper  and  eflectual  method,  to  k% 
saiisfied  of  the  tnith  of  their  circunwtiDCCi 
and  abilities,  than  by  any  appeal  he  could  have 
made  to  thennselves;  that  he  did  not  cnotat 
himself  with  barely  asking  the  question  for  ths 
sake  of  an  answer,  which  he  ought  to  have 
had  no  regard  to,  whether  true  or  false,  bat 
that  he  weighed,  considered,  and  judged  of  tbs 
account  he  received  of  them  ou  bis  enquiry 
from  others,  and  determined  accordingly,  wbe^ 
ther  they  were  or  were  not  fit  to  be  puioed  io 
an  office  of  so  great  trust. 

That  in  consequence  thereof,  he  absolatelj 
rejected  some,  though  their  friends  offered  kisi 
a  greater  present,  or  if  it  must  be  called  so,  a 
greater  price  for  their  offices  than  'others,  lor 
want  of  an  estate  or  fortune  io  pmse^aooof 
their  own,  that  might  be  some  way^s  adeqoits 
to  the  great  charge  they  were  going  to  be  cs* 
trusted  with. 

That  from  the  same  views  of  security  to  dit 
suitors  of  the  Court,  he  refused  to  admit  otben, 
from  an  apprehension  that  the  sums  tkey 
offered,  though  considerably  greater  thso  vm 
offered  by  others,  would  too  much  exhauvt  isd 
lessen  their  own  fortimes,  to  be  able,  with  asy 
desree  of  ease  or  credit,  to  support  theoiielrei^ 
or  be  consistent  with  the  safety  and  security  of 
the  suitors'  money  and  effects,  to  be  entmilBd 
with  them. 

These  instances,  my  lords,  we  shall  beaUe 
to  produce  to  your  lordships ;  and  when  ve 
have  so  done,  we  hope  we  shall  need  to  be  ia 
very  little  pain  for  the  second  part  of  tbii 
charge,  whidi  the  Earl  by  his  Answer  b» 
partly  admitted  to  be  true;  that  is,  that  bt 
believes  he  may,  upon  some  occasions,  have 
declared,  that  he  thought  the  then  body  of 
Masters  as  good,  with  respect  both  to  tbcir 
estates  and  ability  for  the  discharge  of  tbcir 
office,  as  bad  been  at  any  time  before.  ^ 

This,  my  lords,  the  Earl  owns  by  bis  is- 
swer.  That  he  may  on  some  occssioos  ban 
said ;  and  if  it  were  true,  where  was  tbe  crins 
of  it?  It  was  indeed  more  than  he  needed  to 
have  said,  as  no  one  had  authority  to  rehire 
him  to  make  any  declaration  at  ail  about  lbs 
Masters. 

But,  my  lords,  if  be  had  said  more  tbaabs 
needed  to  have  said,  and  yet  his  saying  voi 
true ;  we  hojpe,  my  lords,  that  will  never  be 
imputed  to  hiro  as  criminal. 

Indeed,  my  lords,  tbe  honourable  MsosM 
for  the  House  of  Commons,  both  in  Mr 
opening,  and  the  course  of  their  evidence,  bsvs 
tacked  to  this  declaration  a  drcumstance  arii- 
ingfirom  the  death  of  Mr.  Fellowes,  one  ef  tbe 
Masters,  which  happened  just  before  this  de* 
claration  was  made,  from  whence  they  wonM 
infor,  and  one  of  them  was  pleased  to  say,  ft 
was  a  necessary  declaration  to  be  msde  st  thh 
time,  to  give  notice  that  the  office  wss  ««tt 
buying,  or  Io  that  effect. 

But,  my  lords,  we  humUy  hope,  bow  is-' 
genioataoeftr  thtcbMr?atwiin»y  beytlMk^ 
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will  lute  DO  wei^t  with  yoor  lordsbipt,  if  the 
tnitb  and  nature  of  the  case  itself  will  support 
the  declaratioD  that  was  made  upon  thai  oc- 
casion. 

But,  my  lords,  before  I  leave  this  Article,  I 
would  heg  leave  to  add  obe  observation  more 
to  what  1  have  already  said  upon  the  first  part 
of  it,  ooneerniDg  the  oblip^ion  on  the  Blasters 
in  Chaoceiy  to  be  faitbiul  in  the  discharge  of 
their  dnty,  from  the  honour  of  their  profession, 
and  the  nature  and  sanctity  of  the  oath  they 
take  on  their  being  admitted  Masters. 

And,  my  lords,  I  the  rather  chuse  to  take 
Botioe  of  It,  because  it  is  an  argument  which 
the  honourable  Managers  of  tne  House  of 
Commons  have  themselves  fumilihed  us  with. 

Your  lordships  were  pleased  to  observe,  that, 
In  the  very  banning  of  their  evidence,  thev 
took  great  care  and  pains  to  exalt  and  dignify 
the  office  of  Masters  in  Chancery  as  hiffh  as 
possible,  and  therefore  they  read  to  yourlord- 
ships  several  cttrnmissions,  and  put  in  others 
to  the  table,  from  the  time  of  Edward  the  6tb, 
down  to  this  time,  to  prove,  that  the  Masters 
in  Chaoceiy  were  joined  in  commission  with 
the  Master  of  the  Rolls,  and  the  judges  them- 
■dves,  for  the  hearing  and  determining  of 
causes  in  equity,  in  the  absence  of  the  Coan- 
eellor. 

And  it  was  said  by  one  of  the  learned  Ma- 
Bayers  in  the  first  4iay*s  opening  upon  that  oc- 
casion, that  the  Masters  in  Chancery  were 
next  in  power  to  the  Chancellor  himself,  aAer 
the  Master  of  the  Rolls. 

From  which  1  would  humbly  presume  to 
.  infer,  that  if  this  be  so,  if  they  are  persons  of 
wich  eminence  and  worth,  and  so  nearly  re- 
Uued  to  justice  itself,  on  their  commencing 
Masters,  it  is  still  a  higher  obligation  on  them 
to  be  careful  in  the  discharge  and  execution  of 
tbeir  office;  and  then,  whether  these  consi- 
dmtions,  whether  the  ties  of  honour,  of  con- 
science, aind  of  the  venerable  company  thev 
aje  from  henceforth  joined  with,  and  made 
equal  to ;  whether  these  may  not  in  a  great 
nneasure  be  supposed  to  supersede  that  strict 
eBiqairy,  which  a  Lord  Chancellor  would  otber- 
ymme  think  himself  obliged  to  make  ;  this,  my 
Ipr^s,  we  humbly  hope  will  not  be  thought  an 
argument  altogether   foreign  to  the   present 

Sueotion  before  your  lordships,  hot  will,  we 
lOpe,  at  least  exteniiate,  if  not  wholly  wipe 
oflT  any  guilt,  that  for  want  of  such  enquiry 
might  possibly  be  imputed  to  the  Earl  on  bis 
ndoiiflsion  of  Masters. 

But,  m  V  lords,  there  is  one  observation  fiir- 
thcr,  which  1  cannot  let  pass  on  this  occasion, 
ttiongh  it  is  not  strictly  to  the  Article  1  am  now 
upon. 

And  that  k,  my  lords,  what  the  same  learned 
Manager  obaerved  in  his  reasoning  upon  that 
point,  that  the  offices  of  Masters  in  Cnancery 
ncing  offices  of  tnch  great  trust  and  dignity, 
tbat  no  offices  were  more  improper  lo  be  boogbt 
and  iokl  than  they,  except  those  of  the  judges 
tbcmadvea. 
Tbif,  my  hMrdiy  might,  oad,  no  doubt,  was 


a  very  just  and  proper  observation  to  be  made, 
in  support  of  the  pomt  they  were  endeavouring 
to  maintain. 

But,  my  lords,  it  falls  out  very  unfortu- 
nately, to  disparage  and  weaken  another  part 
of  their  Articles,  whicB,  wiihout  doubt,  they 
have  equally  at  heart  to  maintain,  and  that  is, 
the  obliging  these  great  men,  these  judges, 
these  Masters  in  Chancery,  to  give  security  for 
the  suitors'  money  and  effects  in  their  hands, 
as  if  they  were  not  fit  otherwise  to  be  trusted 
with  them. 

They  are  just  before  made  a  sort  of  petty 
chancellors,  equal  in  diffiiity  and  power  to  tho 
judges  themselves,  and  fit  to  be  entrusted  with 
the  disposal  of  the  properties  and  fortunes  of 
all  the  suitors  of  the  Court  of  Chancery,  and 
therefore  their  places  must  not  be  boogbt  or 
sold ;  but  here  they  are  reduced  and  abased  to 
the  low  and  servile  condition  of  a  common  re- 
ceiver or  rent- gatherer,  and  must  give  aecurily 
for  ail  the  suitors'  money  or  effects  that  shall 
bap|»en  to  come  to  their  hands  for  fear  they 
should  run  away  with  it. 

All,  my  lords,  I  shall  presume  to  add  fur- 
ther under  this  bead,  is,  that  though  one  of  tho 
Masters  has  indeed  frankly  owned,  that  he  was 
worse  than  nothing  when  he  came^  into  bin 
place  of  a  Master  in  Chancery,  yet,  from  ano- 
ther part  of  his  evidence,  he  owns,  and  it  Aillj 
appears,  that  he  grossly  abused  and  imposed 
upon  the  Earl  in  concealing  it  from  him,  of 
which  the  Earl,  when  he  came  to  have  notice, 
very  justly  complained,  and  expressed  hia  sur- 
prize and  resentment,  that  he  should  pretend 
to  come  into  an  otfice  which  he  was  not  able  to 
pay  for. 

And  how  far  the  same  gentleman  will  in  timo 
to  coine  remember  the  kind  and  generous 
return  made  him  by  the  Earl,  of  the  1,500 
guineas,  when  he  came  to  find  him  in  dis- 
tress afterwards  for  want  of  it :  this,  my  lords, 
must  be  left  to  your  own  conscience,  and  the 
gratitude  of  his  own  heart ;  as  must  also  the 
like  return  of  1,500  guineas  made  to  another 
of  the  Masters  under  the  like  distress  and  ina- 
bility to  bear  the  want  of  it ;  these,  my  lords, 
are  instances  of  the  greatest  generaaity,  ho* 
nour  and  tenderness,  1  had  almost  said  chanty, 
in  the  noble  Earl,  tbat^perha|is  can  be  pro- 
duced in  private  life  on  the  like  occasions; 
however,  they  have  been  dufigored  and  dis- 
guised by  the  learning  and  ingenuity  of  the  ho- 
nourable Managers  for  the  House  of  Com- 
mOns> 

In  the  mean  time,  my  lords,  I  would  beg 
leave  to  observe,  that  the  ready  paying  and 
producing  of  these  sums  to  the  &ari,  for  their 
places  at  first,  their  not  i^iving  him  the  least 
notice  or  intimation  that  it  was  not  their  own 
money,  and  the  figure  and  appearance  they 
made  in  the  world;  these  all  concnrringmi^t 
easily  mislead  the  noble  Earl  into  a  persuasion 
and  belief,  that  they  rsally  were  what  they 
appeared  to  be,  that  they  were  well  able  and 
sufficient  to  bear  the  expence  ol  it.  And  nei- 
ther of  these  two,  or  of  the  other  Misten  havo 
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^iven  any  sort  of  evidence,  that  the  Earl  knew, 
or  bad  rdasoa  to  entertaiii  tbe  least  aospicion 
to  tbe  ooiitrarv :  and  if  now,  at  last,  tbe  de- 
ficiencies of  these,  and  of  all  tbe  other  Mas^ 
teia  piaeed  tn  by  the  £ari  shall  appear  to  hare 
been  already  made  good,  or  to  be  so  far  se- 
cured, as  to  prevenl  any  danfl^er  of  a  loss  to 
the  suitors  of  the  Court,  frdm  tbeir  serend 
offices  (wbicb  we  buoibly  hope,  on  the  strictest 
exaininatioOf  wtU  appear  to  be  the  case)  we 
may  then  humbly  presume  to  hopc^  tbat  tbe 
Earl  will. not  be  thought  to  be  criminal  under 
any  part  of  this  Article ;  but  that  your  lord- 
ahipA*  pneal  justice  will  ae^oit  him  wfaofly 
«fijL 

But,  my  lords,  I  would  bow  humbly  beg 
lea?e  till  offer  a  few  words  aad  observations  on 
tbe  Twelfth  ArtiMde,  which  comes  next  to  be 
considered  of. 

•  This,  my  lords,  charges  that  whilst  the  Earl 
was  Chafloelbr,  an  uigust  and  firauduleDt^ 
Bkethod  was  practised  in  the  Court  of  Chancery^ 
o»  the  sale  of  Masters'  places,  and  on  the  ad- 
missions of  new  Masters ;  that  the  sums  agreed 
to  be  pAid  for  the  purchase  thereof,  were  paid 
out  of  the  suitors'  money,  either  by  way  or  re- 
tainer, or  by  replacing  the  same  again  in  tbe 
hands  of  tbe  selling  Master,  immediatelv  after 
the  admission  of*  tbe  new  one :  and  that  by  this 
practioe  the  price  and  value  of  these  placeowas 
greatly  advanced,  and  persons  of  small  ability 
and.  substance  were  encotnraged  to  contract  fbr 
tbe  same,  which  has  occasioned  great  defl- 
cicocies* 

This  part,  my  lords,  shews  only  the  contri- 
TanecB  amongst  the  Masters  themselves,  ho^ 
to  get  into  those  offices ;  and  so  far  the  Eart 
seems  to  be  but  little  oonoemed  in  it. 

•  Bet  then  comes  the  Charge  against  tbe  Earl, 
that  chough  this  practicewas  notorious  and 
public^  and  the  Rarl  was  fully  acquainted* 
therewirh,  yet,  for  his  own  onjust  and  cornipt 
profit,  in  the  sellingof  those  places,  he  took  no 
leeasures  to  prereot  or  reform  that  abuse, 
either  by  causing  schedules  to  lie  taken  of  tbe 
money  and  effects  of  the  suitors,  deliverad  over 
to  the  new  Master,  or  by  appointing  any  per  • 
aoB'to  superrise  or  inspect,  the  transfer,  and 
delivery  thereof :  but,  on  the  contrary,  stiffered 
thai  fraadulent  practice  lo  continue  without^ 
cootroul,  wliereby  great  embesalements  faav^ 
been  thedeof  the  sui tors'  money  ami  eSeeta. 

■  My  lords,  the  noble  Earl,  by  his  Answer, 
«Lys,  That  he  was  totally  ignorant  of  this  prac- 
tice amongst  the  Masters :  but  admits,  that  be 
mf9^  gave  ati^  partieolar  directions  for  deli- 
very ^  the  suitors'  nMney  and  efiects,  by  a' 
schedule  to  the  succeeding  Master ;  and  says, 
he  n^er  beard  that  his  predecessors  ordered 
«ieh  schedules. to  be  made^  bat  says,  he 
believes  such  schedules  were  madev  betweew 
the  new  Master  and  the  old,  on  the  general 
crder  of  tvansfer,  -made  of  course  on  the.ad- 
nittaoceof  the  new  Master. 

This,  my  lords,  is  the  EarPs  answer  to  this 
Afticle.    And  M  he  lias  hi  genertl  Rented  h» 


knowledge  of  these  practices  amongit  the  Mai- 
leie,  it  wes  certainly  expeeted  by  yottr  lorf> 
ships,  that  the  honourable  Managers  for  tbe 
House  of  Commons,  woeld  lilAve  fullv  pnni 
it  upon  him,  and  thereby  have  falsified  bh  Aft' 
Swer  to  this  part  of  the  Charge. 

But,  my  lords,  if  I  did  notgreatly  mistike 
the^evidence  to  this  point ;  it  bst  prbfM  nil 
thing  more,  than  that  the  Eari  knew  of  tUi 
practice,  at  the  same  time  that  alt  the  rest  if 
the  world  did,  that  is,  a  Kttle  befinre  ChHsMai 
last ;  when  the  coitatn  drew  op,  and  ditpHjrf 
the  Masters  in  their  true  celoure. 

Then  it  was,  and  not  before,  that  tbe  Earl 
was  let  into  this  secret  by  the  kind  assshUMii 
and  help  of  Mr.  Thonss  Bennet,  and  the  ai- 
davits  'tfiat  were  made  by  hhn  and  others « 
that  occasion. ' 

'  But,  my  lords,  with  great  submiuioD,  tbe 
Earl's  knowing  ef  it  at  that  time  was  a  litlb 
too  late  for  him  to  give  any  orden  fdr  preveflt* 
ing  or  redressing  it  for  tlie  time' to  cone;  fir 
the  great  seal  was  taken  f¥om  him  mneiiB^ 
before;  aad  then  all  his  knowledge  after  emlT 
be  of  no  use  to  him,  but  only  to  Aeir  tef 
treacherously  be  had  been  dwt  with,  taW 
being  let  into  this  useful  part  of'lcfenihj:; 
whilst  it  might  have  done  him  any  p;ood.   ' 

And,  my  lords,  if  this  be'  so,  as  it  tso  beoi 
ways  criminal  in  the  Earl  not  to  put  a  8tfl|^tt 
a  practice  he  was'  wholly  ignorant  of,  id 
which  the  Masters  kept  private  amongst  then-' 
selves.  We  humbly  nope,  how'illwMrih 
Masters  may  be  thought  to'havedesefv^if 
this  noMe  Earl,  that  tbe  Earl  hiititeirwiH  oirt 
bethought  to  have  deserved  ill  it1iy6m  M- 
ships,  in  not  endeavouring  to  preveotit;  imI 
that,  in  consequence  thereof,  yOur  mM^ 

f  Heat  justice  wilt  acquit  him  of  this  paitofnt 
mpeachment.. 

And,  mv  lords,  as  to  tbe  last  part  of  tUi 
Change,  toe  not  causing  proper  scbedolesiv 
be  taken  of  tbe  suitors'  money  and  efiects,  (h- 
livered  over  to  the  snceeedibg  Master,  as  t 
method  which  might,  in  all  probablli^^,  hat' 
prevented  the  praoticeS  amongst  the  Masrvrir' 
complained  of  in  the  first  pdrt  of  tbte  Articles; 
this,  my  lords,  we  humbly  apprehend,  oeithff 
<ttn,  nor  is  intended,  eveo  by  the  Artd* 
them8el<tes,  to  affect  the  Eari  farther  or  Mw^] 
vhse,  than  as  a  means  he  ought  to  have  nit^' 
use  of,  to  put  a  stop  to  these  dangeroos  CQOtr^ 
vances^  formed  and  set  on  foot  amooffst  tw 
Masters,  to  dispose  of  their  plaices  to  toe  bdl 
advantage. 

But,  my  lords,  if  the  Earl  himself  knew  d»- 
thlng  of  these  comrivances,  if  be  was  ^boHjs 
stranger  to,  and  unacquainted  with  tb6  an* 
chief,  it  wiH  surely,  we  hope,  be  no  drtoefo 
him  that  he  did  not  look  out  for  a  curt. 

But,  my  lorts,  it  may,  perbape,  he  eoclh 
whiles  just  to  consider  ot  the  wottderfitf  dlBdr-* 
very  that  seems  to  have  been  mWlersf  »WI 
schedules,  and  how  far  they  wriifM  ^^^ 
swered  the  ends  prtiposed,  admitting  thtf  ^ 
bad  known  of  these  praetii&es  dtnoogst  nv 
Masters,  and  had  been  better  dispone tlMtDi 
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Coinuoos  areplpased  to  thiok  be  was,  fqr  the 
remedying  of  tnero. 

Anu,  my  lords,  1,  am  afraid  tl^is  would  have 
proved  very  far  from  beiog  ao  mfaUibie  me- 
thod of  remedyiDjg^  these  evils  for  the  time  to 
come  I  for,  my  fords,  if  the  Masters  would  hut 
trust  onfe  another,  or  any  body'  would  trust 
Chem  for  a  very  few  days,  mig^ht  they  libl  have 
^one  just  tlie' same  thing'  thev  did  befprep 
Might  they  hot  have  immediately  replaced  the 
niboey  again  in  ibe  bands  of  ihe  selling  Mas- 
ter ;'  or  have  paid  off  a  bond  or  any  other  secu- 
rity they  had  given  on  the  l^rrowing  of  the 
nioney,  as  soon  as  ever  they  were  admitted, 
abd  had  got  tlie  suitors'  money  into  their 
llaifds?  And  if  they  l^ad  so  done,  and  this  had 
l>een  discovered  and  complained  ot'.  would  it 
not,  with  great  justice,  have  been  called  insti- 
tuting a  trifling  and  fallacious  method  of  secu- 
rity for  the  suitors,  which  could  do  them  no 
manner  of  service,  but  tended  onl^  to  aninse 
aiid  deceive  them;  and  then  whether  this 
would  not  have'made  a  better .%ure  io  an  im- 
peachment, than  what  IS  here fued  upon,  may, 
we  humbly  hope,  be  thought  deserving  of  your 
ioirdsbips^  notice ;  especially,  iuy  lpi%,  when 
.it  might  have  been  so  easily  exnlained  and 
urged,  as  no  doubt  It  would  have  been  by  the 
learned  Managers,  that  the  very  taking  of 
these  schedufes  was  foir  the  sake  of  seeing  into 
the  nature  and  value  of  the  ofSce  to  be  sold, 
that  he  n^ight  the  better  know  how  to  set  his 
price  upon  it. 

But,  my  lords,  I  shall  only  beg  leave  to  add 
one  or  two  very  short  observations  more  upon 
this  head,  and  then  call  such  witnesses,  as  we 
have,  to  speak  to  these  two  Articles. 

And,  my  lords,  the  first  observation  I  would 
beg  leave  to  mention,  is,  that  the  Earl  by  his 
Answer  owns  tl\at  he  did  not,  neither  did  he 
-ever  h&ar,  that  any  of  his  predecessors  ordered 
such  schedules  to  be  made ;  neither  is  there , 
the  least  proof  on  the  part  of  the  honourable 
Managers  for  the  House  of  Cooimons,  that 
any  such  schedules  ever  were  miade,  or 
thought  of,  till  Mr.  lightboun  very  happily 
bit  upon  them. 

Indeed,  the  Earl  owns  by  his.  Answer,  that 
he  believes  such  schedules  were  usually  made 
li^ween  the  old  Master  and  the  new,  on  the  ge- 
neral order  of  transfer  made  of  course  on  the 
admittance  of  the  new  Master. 

But,  my  lords,  these  are  not  the  schedules 
the  Articles  mean,  as  1  apprehend,  or,  if  they 
are,  the  Earl  at  least  was  to  have  one  part  of 
tbem  ;  or  else  they  could  be  of  no  use  to  him 
in  guardiiig  against  any  fraudulent  practices  of 
the  Masters.  And  if  lie  had  had  one,  what  se- 
curity that  could  have  been  to  the  suitors  of 
the  Court,  if  the  Masters  should  have  been 
disposed  to  make  use  of  their  money  afterwards, 
this,  my  lords,  I  have  already  endeavoured  to 
consider  of. 

The  next  observation,  my  lords,  I  would  beg 
leave  to  make  under  this  head,  is,  that  if  such 
•chedules  had  been  made,  what  security  would 
this  faafa  ^en  to  tho  J^arl,  |ha|  tbey  wera  io 
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all  respects.  Vue,  or  with  a^jy.  ceiljiunty  to  have 
been  depended  on  ?    '      • 

$|ome^my  Iprds,  even  of  the  IQast/ers  them* 
selves,  in  the  hurry  they  were  lately  obliged  to 
give  in  thenr  accounts,-  discovered  afjterwards 
several'  inist^kes  and  oqaissions  therein ;  and 
(l^ough  t))ey  were  given  in  upoii  oath,  yet  on  a 
review,  and, a  more  narrow  and  careful  -inspee* 
tion  and  exanaination  of  them,  it  wasfpund  tbej 
were  not  altogether  to  be  relied,  on  ;  and  therew 
fpre  t)ie  Qfafifkrs  were  forced  to  set  them  right 
in  their  post-accounts,  given  io  at  some  distance 
of  time  after ;  and  whether  any,  or  wljat  otUer, 
or  better  security  for  the  truth  of  those  ac? 
counts  has  been  yet  found  out,  i  am  wholly  ig- 
norant of 

My  lords,  the  third  and.  last  observatioo  I 
would  beg  leave  just  to  mention,  and  submit  to 
your  lordships  under  this  head,  is,  whether 
there  be  iaov,  and  what  real  miscliief  io  tfa^ 
practice  itself,  so  grievously  oomplained  of  in 
this  Article? 

It  is,  nay  lords,  notorious,  thai  io  every  ooe 
of  the  oflSees  of  these  Masters  in  Chaoeery, 
there  is  always  necessarily  a  much  greater  sooi 
of  money  lying  dead  in  the  office,  than  goes  to 
pay  for  their  places,  either  for  want  of  securi* 
ties  whereon  to  place  the  money,  or  from  th^ 
different  claims  of  persons  eotitled  thereto  9  or 
to  satisfy  the  demands  of;  creditors,  and  otlner 
l>er8ons,  as  they  shall  from  time  ta.timO'Como 
in  and  prove  their  debts,  and  from  several  other 
causes,  wl^ich  1  need  not  here  enumerate. 

And  then,  my  lords,  whether  there  be  any 
great  diflt^epce  between  paving  for  tb^r  places 
out  of  the  suitors*  money,  lying  dead  in  their 
hands,  or  raising  so  much  money  out  of  their 
own  estates  and  fortunes,  in  order  to  let  th# 
suitors'  money  lie»dead ;  whether  a  practice  of 
this  nature,  which  docs  no  sort  of  hurt  to  the 
suitors,  is  of  no  advantage  to  the  Masters,  and 
which  the  Earl  himself  vi^as  wholly  asirsngdr 
to,  and  which,  if  he  had  known,  could  not  havO 
been  prevented  ;  whether  this  can  be  h«:iglitea«» 
ed  or  improved  into  so  heinous  a  crime  in  the 
Earl,  tia  to  need  or  deserve  the  most  solema 
prosecution  which  we  are  ac^oainled  with,  a 

Gtecution  by  the  representatives  of  the  whole 
y  of  the  nation ;  this,  my  h»rd4,  we  humbly 
hqpe  will  deserve  to  be  thought  of.  Io  the 
mean  time,  as  the  Commons  have  chosen  your 
lordships  to  be  the  judges,  the  Earl  himself 
with  the  greatest  pleasure  joins  with  them,  and 
humbly  appeals  to  your  lordships' just  and  iia« 
partial  judgment. 

Ser).  Probffnn  My  k»rd8,  the  evidence  which 
we  have  next  to  lay  before  your  lordships  re- 
lates to  the  Eleventh  Article,  by  which  it  stands 
charged,  that  several  Mastfrs  admitted  by  the 
noble  Earl  were  persons  of  small  substance  and 
ability  ;  and  in  tliat  respect  very  unfit  to  be 
trusted  with  the  great  sums  of  money,  and 
other  effects  belonging  to  the  suitors,  whicl^ 
were  lodged  in  their  bands  by  order  of  the  said 
Court ;  notwithstanding  which  the  nobl^  Earl 
did  puUicIyi  in  open  Court,  jdectote  them  to  be 
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penoDB  of  grtak  fortunM,  and  in  ereiy  reipect 
qu^ified  for  the  trast  so  reposed  in  them,  to 
toe  maDifeit  deceit  and  prejudice  of  the  saitori 
•f  the  said  Court:  but,  my  lords,  though  the 
charge  of  thii  Article  be  conceived  in  general 
terms,  vet  I  apprehend  we  are  now  only  to  ac- 
count for  the  abilities  and  circumstances  of 
■uch  of  the  Masters,  as  they  have  descended 
into  any  particuUur  evidence  against,  upon  that 
liead :  now  the  Masters,  who  have  Iwen  ad- 
mitted in  by  bis  lordship,  and  against  whom 
any  insinuations  of  this  kind  have  been  levelled, 
are  Mr.  Kynaston,  Mr*  Bennet,  Mr.  Elde,  and 
Mr.  Thurston :  but  1  should  in  the  6rst  place 
observe,  as  to  Mr.  Elde  and  Mr.  Thurston,  that 
there  is  not  the  least  pretence  of  any  deficiency 
in  either  of  their  offices,  from  any  evidence  that 
has  been  yet  offered  by  the  learned  Managers ; 
they  ■tand  both  of  them  without  objection  in 
point  of  substance.  As  to  Mr.  Kynaston,  in- 
deed, 1  do  own,  that  at  the  time  when  he  deli- 
vered in  his  accounts,  there  appears  to  have 
iieen  a  defieieDcy  in  his  office ;  but  since  that 
time  he  hath  given  such  security,  as  the  Court 
thought  fit  to  accept  of,  for  answering  it  to  the 
miitors  ooncemed.  At  the  time  of  his  admis- 
sion he  appears  to  have  been  a  man  of  fortune ; 
he  had  a  good  estate  in  land,  and  a  considera- 
ble sum  of  money  in  bank ;  and  had  a  great 
deal  of  wood  upon  his  estate :  if  he  really  was 
a  man  of  a  considerable  fortune  at  that  time, 
and  if  he  appeared  so,  and  came  welt  recom- 
mended in  other  respects  to  the  noble*  lord, 
what  foundation  is  there  left  to  support  that 
part  of  the  Charge  against  the  noble  Earl  ?  As 
to  Mr.  Thomas  Bennet,  indeed,  though  he  did 
make  an  appearance  in  the  worid  equal  to  a 
man  of  fortune,  vet  he  now  pretends  it  was  for 
Irom  being  so,  though  he  had  an  estate  in  land ; 
vet  he  has  told  vonr  lordships  it  was  incum- 
bered ;  but,  witn  submission  to  vour  lordships, 
it  doih  not  appear  that  any  of  these  incum- 
brances were  made  known  to  the  noble  Earl ; 
on  the  contrary,  he  appeared  to  him  in  the 
same  light  as  in  the  year  17S0,  when  he  saith 
he  was  worth  S0,000/.  and  these  incumbrances 
being  private,  it  is  impossible  the  noble  Earl 
should  then  know  them.  We  shall  shew  that 
at  this  time  he  was  not  only  a  man  of  visible 
substance,  but  of  real  substonce,  equal  to  those 
who  are  usually  admitted  into  these  offices ; 
and  if  he  was  equal,  both  in  reputation  and  for- 
tune, with  those  admitted  by  the  noble  EarPs 
predecessors,  we  hope  it  shall  not  be  imputed  a 
crime  in  him,  to  have  trod  in  their  steps  in  that 

S articular.  In  order  to  make  this  out  against 
Ir.  Bennet,  we  shall  prove,  that  about  the 
time  when  he  applied  to  Hiccocks,  to  get  back 
part  of  the  7,000/.  he  then  declared  nis  sub- 
stance was  so  good,  that  if  he  could  but  have 
S,000/.  he  would  pay  the  rert  himself;  he  de- 
nied before  your  lordships  that  he  said  so ;  but 
we  have  persons  of  undoubted  character  to 
prove  that  he  did  say  so.    And  when  that  ap* 

Sears,  we  hope  you  will  give  the  less  credit  to 
Ir.  Bonnet's  testimony  in  any  other  narticuls^ 
which  ooBcerns  ids  fortune.    We  shill  likewise 


prove,  as  to  Mr.  Hiccocks  and  Mr.  Roeen, 
that  the  sums  of  money,  which  they  retuoed, 
are  now  submitted  to  be  returned  by  them  Re- 
spectively to  the  Court,  to  answer  any  defi- 
ciency, so  far  as  the  estates  of  their  sucoeMon 
shall  fall  short  in  satisfying  the  same ;  to  thit 
tipon  the  whole,  the  suitors  are  in  no  oosabi^j 
or  suffering  by  any  transaction  of  BeoDd  or 
Kynaston.  We  shall  beg  leave  to  call  onrwilF 
nesses,  and  prove  the  several  facts  I  bvc 
opened  to  your  lordships  upon  this  Article. 

Com.  Serj.  My  lords,  we  humbly  appreheod 
that  in  this  case  the  noble  Earl  is  not  respona* 
ble  for  the  bad  circumstances  of  the  psrtj ;  if 
he,  upon  enquiry,  have  received  such  so  le- 
count  as  is  proper  to  rely  upon  and  to  satisfy  i 
reasonable  man,  it  is  sufficient :  the  matnoi 
of  the  trusts  reposed  in  these  Masters  bsthbsei 
magnified,  and  great  it  is ;  but  your  lordahipi 
willplease  to  consider,  that  it  is  not  to  be  ex- 
pected from  the  nature  of  the  thing,  that  per- 
sons of  great  or  overgrown  fortunes  should 
take  upon  them  those  offices.  They  hare  in- 
formed your  lordships,  that  120,000/.  hath  bea 
in  one  of  these  gentlemen's  hands.  I  bdiere 
no  persons  of  such  vast  estates  as  100,000/.  or 
150,000/.  would  give  themselves  the  trooUeof 
executing  these  offices,  attended  with  mel 
risk,  and  requiring  so  great  attendance.  1  Im- 
lieve  the  office  of  a  Master  in  Chancery  will 
never  find  either  such  buyers  or  seflers ;  aH 
that  can  be  expected  is,  that  tliey  must  bemes 
of  reasonable  fortunes,  persons  of  4  or  500^  i 
year,  brought  up-  witn  a  liberal  edocatioo; 
persons  who  are  of  good  characters  ss  to  tbcir 
mtegrity  and  abilities ;  this  is  all  that  cso  be 
reasonably  expected,  and  we  apprehend  it  bilk 
appeared  to  your  lordships,  that  these  Haflten» 
which  the  evidence  hath  been  given  of,  were 
such,  and  such  a  representation  was  mtde  of 
them  to  the  noble  Eari.  My  kMrds,  1  most  sub- 
mit it  upon  the  evidence  eiven  in  that  bebdf 
by  the  gentlemen  of  the  Houseof  Commoafii 
this  prosecution,  that  Mr.  Kynaston  did  appetf 
no  way  unfit,  but  a  person  proper  to  besdnHUed 
into  such  an  office ;  no  objections  are  ma^ 
either  to  Mr.  Elde  or  Mr.  Thurston.  As  to  Mr. 
Thomas  Bennet,  it  will  appear  that  bis  defi- 
ciency will  be  made  good,  and  that  is  the  best 
proof  of  his  ability ;  and,  we  hope,  Mr.  Kynao- 
ton's  will  be  so  too.  As  to  Mr.  Thomas  Ba- 
net,  he  hath  denied  that  ever  he  told  Mr^Hi^ 
cocks,  that  if  he  would  return  3,000l  he  wwiM 
pay  the  rest :  being  asked,  whether  be  hsd  de- 
clared to  any  body,  that  he  had  made  ibst  oAr 
to  Mr.  Hiccocks,  he  answered  du-ectly  is  the 
negative,  that  he  had  not,  no,  he  was  sore  be 
had  not ;  he  was  asked  the  question  over  and 
over.  But  if  my  instructions  don't  foil  me,  we 
shall  produce  three  witnesses  to  shew  yov 
lordships,  that  Mr.  Bennet  declared  the  aasie 
thing  over  and  over  sffain,  and  conseqoeatly  it 
could  not  be  a  slip  of  his  memory. 

Mr.  SteeU  called. 

SeO.Pn^a*    I  dene  ht  nay  iifertt  ynv 
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lordihipi,  u  to  what  reputation  and  character 
Mr.  BeoDet  was  of^  in  point  of  fortune^  when 
he  was  admitted  Master. 

Steele.  Which  of  the  Benneta? 

8eij.  Probyn.  Mr.  Tho.  Bennet. 

Steele.  It  is  near  two  years  ago  since  Mr. 
Tho.  Bennet  came  to  be  admitted  a  Master  in 
Chancery ;  he  was  looked  upon  then  to  be  a 
man  of  good  substance  and  or  goo<1  reputation ; 
and  since  that  he  had  married  a  lady  of  a  good 
fortune,  he  made  a  good  appearance  in  the 
world,  and  was  generally  esteemed  to  be  a  man 
of  substance. 

Seij.  Probyn.  Did  he  keep  his  coach  ? 

Steele,  t  hare  heard  so ;  I  don't  know  that 
of  my  own  knowledge. 

Mr.  Plummer.  ftiy  lords,  if  the  counsel  have 
done,  I  desire  to  know  what  character  Mr. 
Bennet  had  as  to  his  integrity,  whether  he  was 
accounted  an  honest  man  or  no. 

Steele.  My  lords,  I  never  heard  to  the  con- 
trary in  my  life ;  nor  ever  knew. any  thing  to 
the  contrary. 

Mr.  Walker  sworn. 

Serj.  Probyn.  We  desire  that  Mr.  Walker 
win  inform  your  lordships,  what  he  knows  of 
any  proposal  or  agreement  for  the  repayment 
of  any  money  by  Mr.  Hiccocks. 

Wulker.  My  lords,  Mr.  Hiccocks,  by  order 
of  the  Court  of  Chancery,  was  to  be  examined 
upon  interrogatories,  whether  he  had  paid  over 
all  the  monies  and  securities  of  the  suitors  of 
the  Court  of  Cliancery  to  his  successor  Mr. 
Heonet  ?  it  having  been  alleged  by  Mr.  Bennet, 
that  be  retained  out  of  them  7,500/.  Mr.  Hic- 
coekn  did  think  fit  to  submit  to  the  payment  of 
•  that  monev,  to  make  so  much  gooid  to  the 
taicors  of  the  Court,  as  the  estate  of  Mr.  Bennet 
should  prove  defective  in  satisfying,  as  appears 
by  the  petition  delivered  by  him,  and  the  an  - 
awer  to  the  (letition. 

Mr.  Lutwyche.  We  shall  see  that  by  the  pe- 
tition. We  desire  that  the  copy  of  the  petition 
may  be  read ;  they  are  giving  an  account  of 
written  evidence :  1  desire  to  ask,  whether  you 
are  not  concerned  as  clerk  for  Mr.  Hiccocks  ? 
.  Wallas.  I  am  concerned  for  Mr.  Hiccocks 
as  his  solicitor. 

Mr.  Lutwyche.    Whether  you  had  any  an- 
tliority  from  Mr.  Hiccocks  to  present  that  pe- , 
titkm^ 

Walker,   I  had  authority  to  present  that  pe- 
titioD. 

Mr.  Lutwyche,  When  did  you  present  the  pe- 

titioo  ?— >  Walker*  About  three  or  four  days  ago. 

Serj.  Pengelly.    We  desire  to  see  what  the 

jpetitioo  is.    It  bath  been  presented  since  the 

l^reat  seal  was  in  commission :  read  it. 

[Mr.  1Fii//:er  reads  it :] 

**  To  the  Right  Honourable  the  Lords  Com- 
aaiasioners  for  the  Custody  of  the  Great 
Heal  of  Grfmt  Briuin,  the  Humble  Peti-  | 
TiON  o\'  John  Hiccocks,  Esq.  late  one  of 
of  t tie  M asters  of  this  Court, 

^Shewethj  that  by  an  order  Qf  the  S3rd  of 


Feb.  last,  apmi  the  affidavit  of  Thomas  Bennet^ 
esq.  vour  petitioner's  successor  (who  swora 
that  the  sum  of  7,500/.  part  of  the  monies  be- 
longing to  the  suitors  of^  this  Court,  did  remain 
in  your  petitioner's  hands,  and  was  never  paid 
over  to  him,)  it  was  ordered  that  your  petitioner 
sboald  be  examined  upon  interrogatories,  whe- 
ther all  the  monies,  securities,  and  other  effects, 
belonging  to  the  suitors  of  the  Court,  were  de- 
livered over  by  your  petitkmer  to  the  said  Tho- 
mas Bennet,  and  whether  TOur  petitioner  kept  * 
away  any,  and  what  (mrt,  by  him. 

*'  That  interrogatories  have  been  accordingly 
prepared,  and  your  petitioner  is  ordered  to  put 
m  his  examination,  or  stand  committed. 

**  That  your  petitioner,  by  reason  of  his  in- 
disposition, is  not  in  a  capacity  to  put  in  bia 
examination. 

'*  That  thou^  yonr  petitwner  did  pay  orer^ 
satisfy,  and  assign  to  the  said  Thomas  Bennet, 
all  the  monies,  effects,  and  securities  of  the 
suitors  of  the  Court  in  your  petitioner's  hands  %  - 
and  the  said  Thomas  Bennet  hath  given  your 
petitioner  a  receipt  in  full  for  the  same,  yet  so 
tar  as  the  estate  of  the  said  Thomas  Bennet 
shall  fall  short  to  satisfy  the  just  demands  ofthe 
suitors  of  the  Court,  your  petitioner  is  willing 
to  pay  the  sum  of  7,500/.  into  Coort,  siibject  to 
the  order  of  the  Court,  so  soon  as  your  peti- 
tioner can  raise  the  same  ;  and  your  peti- 
tioner is  willing  to  pay  the  sum  of  S,000/.  part 
thereof,  within  ten  days,  and  the  residue  thereof 
within  three  months,  so  as  the  same  (as  between 
your  petitioner  and  the  said  Thomas  Bennet) 
may  not  be  construed  to  extend  to  ease  the  said 
Thomsa  Beonet's  estate  from  being  liable,  ia 
the  first  place,  to  answer  the  demands  of  tha^» 
suitors  ofthe  Court ;  but  so  as  the  same  roaj 
abide  as  a  security  to  answer  any  deficiency  of 
the  said  Thomas  Bennet's  estate ;  and  to  the . 
end  it  may  appear  whether  there  will  be  any  de- 
ficiency or  not,  that  the  real  and  personal  estata 
of  the  said  Thomas  Bennet  may  be  forthwith 
sold  and  disposed  of;  and  in  the  first  pUce  ap- 
plied to  answer  the  demands  of  the  suitors  of 
the  Court ;  and  the  rather,  for  that  your  peti-  . 
tioner  is  informed  the  said  Thomas  Bennet* 
bath,  pursuant  to  some  order  of  this  Court,  bj  . 
recognizances,  and  other  assurances,  subjected 
his  wliole  estate  towards  making  good  thoaa 
demands. 

**  Your  petitioner,  therefore,  most  hnmUy 
prays  your  lordships,  that  upon  payment  into 
Court  of  the  said  7,500/.  on  the  terms  aforesaid, . 
subject  to  the  further  order  ofthe  Court,  all  fhr- 
ther  proceedings  upon  the  said  order,  for  com- 
pelling your  petitioner  to  be  examined  upon  in- 
terrogatories may  .be  stayed,  ^nd  your  peti- 
tioner, 6cc." 

[He  reads  the  Order.]      "  May  8, 1735. 

**  Upon  payment  of  3,000/.  into  Court,  and 
giving  security,  such  as  Mr.  Holford  shall  ap- 
prove of,  for  payment  of  the  further  sum  of 
4,500^  flJso  into  Court,  in  a  month,  both  sums 
to  be  sulgect  to  the  farther  order  of  the  Court  ;  .. 
let  all  proceedings  for  the  compelling  the  peti-  \ 
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tit)ner  to  5e  examined  upon  the  ioterrogfatones 
before  the  Master,  be  staveil.  Hereof  gire  bo- 
tice  forthwith.  "  /.  Jekyle,  C.  S. 

"  R.  Raymond,  C.  S." 

Seij.  P^mgelly.  I  would  be  glad  to  know, 
whether  we  can  rely  upi^i  thia  as  an  authentic 
order.    Did  ke  ezamine  it  ? 

Walker.  The  origfinal  Petition  and  Answer 
•re  ita  the  Regffster's  office,  to  draw  dp  an 
order. 

Mr.  Lutwyche,  Is  it  a  right,  a  tme  copy  P 

Walker,  ft  is. 
.  Mr  Lutwvche,  Did  you  examine  it? 

Waiker.   Ye«,  1  did. 

Com.  Serf.  If  it  is  not  wbolty  immaterial  to* 
examine  into  the  circumstances  of  this  gentle- 
man, I  would  ask,  whether  Mr.  Hiococks  is  a 
person  of  ability,  sufficient  to  make  good  this 
sum? 

Walker.  My  lords,  I  don't  know  the  cir- 
eumiitaaces  of  Mr.  Hiccocks,  nor  his  riches.  I 
believe  he  is  able  to  do  what  he  hath  proposed. 
i  believe  he  hath  paid  the  3.000/.  in  money  this 
momiot; ;  be  told  me  he  would  ;  and  be  hath 
proposed  security  for  the  remain«ier,  4,500/. 
and.  1  betrei  e  the  security  will  be  approved  of. 

Mr.  Lutwvche.  If  they  have  done,  I  desire 
be  may  be  asked,  How  long  ago  it  was  since 
Mr.  Hiccocks  was  ordered  to  be  examined  upon 
interroifatorie^  ? 

Walker.  I  think  the  order  is  dated  tbe  S9th 
of  February. 

Mr.  Lutwvche.  And  how  long  is  it  ago  since 
this  proiiosttl  was  made  ? 

Walker.  The  Petition  was  presented  the  8tb 
of  this  instant  May. 

Mr.  Lutwtfcke.  Was  tbe  Petition  presented 
before  his  examination?  When  was  it  an- 
swered ? 

Walker.  It  was  answered  tbe8tb  of  May.  It 
was  preferred  a  little  while  before.  I  believe 
two  or  three  days.  There  was  an  order,  that 
Mr.  Hiccocks  should  put  in  hits  examination  in 
four  days,  or  stand  committed ;  therenpon  this 
Petition  was  presented. 

Mr.  Lutwyche.  1  think,  it  was  on  payment  of 
■o  much  money,  and  giving  security  for  tbe 
rest,  that  all  proepedings  were  to  stay.  I  don't 
find  Mr.  Walxer  can  say  the  money  is  paid,  or 
fecority  given. 

Waiker.  Mr.  Hiccocks  told  roe  tbe  8,000/. 
was  paid,  and  I  know  he  hath  offered  security 
lot  the  4.500/. 

Mr.  Luttbyche.  One  or  two  securities  P 

Walker.  I  believe  only  sir  John  Buckworth. 

Mr.  Richard  Rogers  sworn. 

Seij.  Pxpbyn.  I  desire  be  may  be  asked,  wbat 
he  knows  of  tbe  payment  of  any  money,  or  tbe 
directing  the  payment  of  anv  money  into 
Court  by  Mr.  Roirers,  tte  late  Master,  in  satis- 
Iicti6n  of  the  deGciency  of  Mr.  Kynastob. 

Ri^erg     I  did,  my  lords,  by  the  direction  of        " 
Mr.  Rogers,  the  late  Master,  prefer  a  Petition 
about  the  latter  end  of  April  last,  upon  the  2(hh 
Qt'it9tk  of  Aprili'tothe  right  hoaoorable  the 


lords  commissioners,  and  tberebv  aid  a&cii 
give  a  recognisance  to  make  good  to  thesuittti 
of  the  Court  any  sutn  not  exceeding  6jOQO{.  is 
tbe  estate  of  Mr,  Kynaston  should  profede(R> 
tive  in  answermg  the  ^effects  of  ti^e  sujtxm  if 
tbe  Court.     Tbe  ,PetiUoD  is,  answered,  tnd 
I  believe  they  deskn  to  pay  tEe  n^ooey, 
Seij.  Probyn,  l&ve  you  the  Petition  t 
Mr.  Lutwvche.  Is  tjlie  order  drawn  op? 
Rogers,   The  Petition  itself  I  have  in  Dy 
band. 

ICUrk  reads :] 

«  To  tbe  Right  Honourable  the  Lords  Cw- 
mi8sioners.for  the  Custody  of  tbeGrMtSoi 
of  Great  Britain,  Tbe  humble  Petitioi 
of  WnxuM  Rogers,  esq.  late  one  of  ik 
Masters  of  tbe  High  Conrt  of  Chaocerj. 

^*  Sheweth  ;  tbat,  by  an  order  made  bj  joor 
lordships  the  20tb  of  January  last,  it  wu or- 
dered, that  Mr.  Kynaston,  one  of  tbe  Mastn 
of  the 'said  Court,  who  succeeded  vour  pd- 
tioner,  should,  in  a  week,  deposit  the  sod  if 
.  86,008/.  Hi.  Sd.  I  in  the  Bank  of  Eoghi^ 
(being  tbe  balance  of  the  account  of  rooMj, 
and  securities  of  and  belonging  to  divers  suilns 
of  the  said  Court,  paid  fnto^tbe  hands  of  the  aid 
Master  Kynaston  and  your  petitioner,)  or  ii 
default  tliereof,  that  the  said  Mr.  KynuMi 
should  enter  into  a  recognizance,  in  tbe  faaHj 
of  63,817/.  with  two  or  more  sureties,  to  aoiwr 
and  pay  the  same  as  your  lordships  sboiU 
direct. 

*<  That  the  said  Kynaston  not  bafiojf  f«i 
the  said  26,908/.  11$.  Sd.i  into  the  BaDk,«r 
given  security  for  tbe  same,  as  the  said  order 
directed ;  and  having  before  prouosed,  towirdi 
satisfaction  of  the  said  <i6,90SL  iU.  $11^ 
assign  oyer  a  debt  of  90,850/.  owiojr  to  bis 
from  one  De  la  Hay,  for  the  benefit  of  the  sai' 
suitors  $  it  was  by  an  order  made  by  yoor  Iwl- 
ships  the  39tb  of  January  last,  ordered,  tbal 
the  said  Master  Kynaston  should  assign  onr 
De  la  Hay*s  debt  to  Mr.  Holfofd,  one  olberrf 
tbe  Masters  of  the  said  Court,  Air  tbe  be* 
nefit  of  the  said  suitors,  and  shoold  give  m 
own  recognizance  tor  the  said  36,90iB/.  H/* 
Sd.  i  in  the  penalty  of  53,817/.  And  ofosltf 
so  doing,  the  tiipe  for  bis  performing  tneiw 
former  order,  should  be  enlarged  to  tbe  Wedne^ 
day  following.  . 

'•  That  by  another  order  made  tbe  5d  * 
February  last,  your  lordships  ordered,  W| 
upon  Mr.  Kynaston's  assigning  of  tbe  w 
debt,  and  upon  bis  signifying  bis  coosent  to  w 
enmined  upon  interrogaiories  for  discorert  * 
all  other  his  real  and  personal  estate,  sim1u» 
tiie  same  might  be  assigned  and  convejoo  f| 
the  said  Master  HoTford  in  trust  for  tbeiw 
suitors,  the  time  for  performing  tbe  fo>^ 
order  should  be  enlarged  to  the  Wednesday  !•« 
lowing.  ^ 

"  That  pursuant  to  tbe  said  or^».*J^ 
John  Kynaston  assigned  over  tbe  ^^£^1 
Hay's  cjebt ;  but  the  same  not beiiigs«^ 
to  answer  tbe  said  sum  of  i6fl09L  iU^  ^ »' 
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Nicholas  Paxton,  solicitor  for,  and  on  behalf  of 
the  suitors  of  the  said  Court,  on  the  15th  of 
February  last,  preferred  his  petition  to  yonr 
lordships  settioff  forth  the  several  proceedings 
aforesaid ;  and  that  it  appeared  by  Mr.  Kynas- 
tOD*s  affidavit,  that  6,000/.  part  of  the  said 
S6,908/.  lis.  Sd.  i,  was  retained  by  your  peti- 
tioner, at  the  time  your  petitioner  surrendered 
bis  said  office  to  the  said  Mr.  Kynaston ;  and 
that  the  same  still  remained  in  your  petitioner's 
hands :  it  was  therefore  prayed,  that  your  pe- 
titioner might  forthwith  pay  the  same  for  the 
benefit  of  the  said  suitors,  or  to  such  person^ 
and  in  such  manner  as  your  lordships  should 
direct. 

*^  That  upon  hearing  the  said  petitioner 
ia|K>n  the  33d  of  February  last,  your  lordships  ' 
^ere  pleased  to  order  your  netitioner  should  oe 
forthwith  strictly  examined  before  Mr.  HoU 
ford,  one  of  the  Masters  of  this  Court,  whether 
all  the  monies,  securities,  and  effects,  belonging 
to  the  said  suitors,  were  delivered  over  by  your 
petitioner  to  the  said  Mr.  Kynaston,  anu  whe- 
,ther.  he  kept  any,  and  what  part  thereof  by 
liiin. 

**  That  in  pursuance  of  the  last  order,  inter- 
rogatories have  been  exhibited  for  the  exa- 
VDination  of  your  petitioner ;  and  in  case  your 
petitioner  should  put  in  bis  examination  thereto, 
Ite  doubts  not  but  it  would  appear  that  your 
f^titioner  hath  acted  with  great  justice  towards 
the  said  Mr.  Kynaston^  and, that  Mr.  Kynas- 
'  ton  ought  to  answer  and  make  good  the  said 
'  6,000/.  to  Jthe  suitors  of  the  said  Court ;  how- 
ever, your  petltiotier  being  unwilling  that  any 
part  of  the  deficiency  in  the  said  Master  Ky- 
naston's  office  should  be  imputed  to  your  peti- 
tioner, or  that  the  suitors  of  the  Court  should 
be  put  to  any  expence  or  trouble,  in  making 
any  farther  enquiry  touching  the  said  6,000/. 
your  petitioner  is  willing  (if  your  lordships 
shall  think  fitHo  give  his  own  recognizance,  or 
a  good  and  sumcieot  mortgage,  to  be  approved 
ofby  one  of  the  Masters  of  this  Court,  to  such 
person  or  persons  as  your  lordships  shall  direct 
to  answer  and  make  good  to  the  suitors  of  this 
.  Court,  any  sum  not  exceeding  6^000/.  as  the 
estate  and  effects  of  the  said  Mr.  Kynaston  shall 
fall  abort  of  satisfying  the  said  26,908/.  11«. 
3(/.  {,  which  he  was  ordered  to  deposit  in  the 
Bank  of  England  as  afbrssaid ;  or  if  vour  lord* 
shij^  shall  think  it  more  for  the  benefit  and  se- 
cuntv  of  the  said  suitors,  that  your  petitioner 
should  bring  6,000/.  into  Court,  your  petitioner 
is  willing  to  bring  in  snob  sum  mr  the  purpose 
aforesaid,  having  a  reasonable  time  allowed  nim 
to  raise  the  same. 
,  .  "  Forasmuch  therefore  as  it  is  not  pretended 
but  that  vour  petitioner  has  paid  and  delivered 
over  to  Mr.  Kynaston  all  the  money  and  se- 
c^tiesbelon^ng  to  the  suitors  of  this  Court, 
which  were  m  your  petitioner's  hands  at  the 
time  when  he  surrendered  bis  said  office  to 
the  said  Mr.  Kynaston,  except  the  sum  of 
6,000/. 

'*  Your  Petitiouer  humbly  prays  your  lord- 
ships will  be  pleased  to  make  such  Order  in  the 
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premises,  as  to  your  lordships  shall  seem  meet  j 
and  that  in  the  mean  time  all  proceedings  lipon 
the  said  order  of  the  23d  of  February  last,  for 
examining  your  petitioner  upon  interrogatories, 
may  be  stayed.    And  your  Petitioner,  &c." 

[The  Clerk  reads  the  Order,]     April  S9. 

"  Upon  the  petitioner's  paying  the  said 
6,000^.  into  Court,  subject  to  the  farther  Ordeir 
of  this  Court,  let  all  proceedings  upon  the  said 
Order  of  the  23d  or  February  last,  for  exa- 
mining the  petitioner  upon  interrogatories,  be 
stayed.    Hereof  give  notice  forthwith.  • 

**  Jkff.  Gilbert,  C.  S. 

"  R.  Raymond,  C.  S.»» 

There  was  another  Petition  preferred,  but 
never  answered. 

'*  To  the  Right  Bonourablethe  Lords  Commis- 
sioners for  the  Custody  of  the  Great  Seal 
of  Great  Britain. — The  Humble  Peti- 
tion of  WiLUAM  Rogers,  esq.  late  one 
of  the  Masters  of  this  Court. 

«  Sheweth  ;  that  Mr.  Paxton,  (in  behalf  of 
the  suitors  upon  Mr.  Kynaston  being  36,908/. 
llf.  3d,  I,  deficient  in  nis  accounts  to  answer 
the  suitors'  monies  in  his  hands,)  having,  by  his 
Petition  to  your  lordships,  represented  nfiter 
alia)  that  your  petitioner,  upon  surrenuerinfi[ 
your  petitioner's  oHice  to  him,  detained,  and 
still  hath,  in  his  hands,  tlie  sum  of  6,000/.  of 
the.  said  suitors'  money ;  your  lordships,  upon 
hearing  the  said  Petition,  on  the  3Srd  of 
February  last,  were  pleased  to  order  your  peti- 
tioner should  be  examined  before  Mr.  Holford, 
one  of  the  Masters  of  this  Court,  whether  all 
the  monies,  securities,  and  effects  belonging  to 
the  said  suitors,  were  delivered  over  by  your 
pelitioner  to  the  said  Mr.  Kynaston  ? 

**  That  your  petitiqner,  on  the  29th  day  of 
April  last,  preferred  the  annexed  Petition  to 
your  lordships;  and  your  lordships  were, 
thereupon,  pleased  to  make  the  Order  thereunto 
subscribed. 

"  That  yonr  petitioner  is  informed,  the  said 
Mr.  Kynaston  hath,  pursuant  to  a  former  Order 
of  your  lordships,  ny  recognizance  and  as- 
surances, subjected  his  whole  estate  towards 
making  good  bis  said  deficiency. 

*^Toat  your  petitioner,  upon  surrendering 
his  oflice,  received  from  the  said  Mr.  Kynaston, 
proper  discharges  for  all  moni^ ,  securities  and 
effects  of  the  said  suitors,  then  in  your  peti- 
tioner's hands,  which  your  petitioner  is  ready 
to  produce  and  prove :  and  the  said  Mr.  Ky-> 
naston,  from  that  time,  never  pretended  but 
that  the  account  deliver^  in*to  him,  contained 
a  full  account  of  all  the  money,  effects  and  se- 
curities of  the  suitors  of  the  Court  in  your  pe- 
titioner's hands,  except  the  sum  of  70Z.  or 
thereabouts,  which  your  petitk>ner  was  always 
ready  to  pay  him,  provided  he  would  have 
given  yonr  petitioner  an  account  wherein  the 
said  omission  or  mistake  consisted  ;  and  your 
petitioner,  upon  examination' of  his  vouchers, 
found  the  same  to  be  true :  but  the  said  Mr.  Ky  •» 
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ntstoD  ha(h  hitherto  oeglected  oo  to  do,  thouj^h 
your  petitioner  bath  leot  to  him  several  times 
tor  that  purpose. 

"  That  jour  petitioner,  upon  the  terms  men- 
tioned in  the  annexed  Petition,  is  willing  to 
pay  a  ready  obedience  to  your  lordships'  Onler 
thereupon ;  and  for  that  purpose,  now  humbly 
offers,  in  six  da^s  time,  to  pay  2,000/.  part  of 
the  said  6,000/.  mto  Court,  sui))ect  to  the  far- 
ther Order  of  the  Court,  so  tar  aa  may  be 
necessary  to  make  good  any  deficiency  to  the 
suitors  of  the  Court,  which  Mr.  Kynaston's 
estate  shall  not  be  sufTicient  to  answer. 

"  And  your  petitioner  humbly  prays,  he 
ma^  bare  a  month's  time  to  pay  m  the  re- 
maming  4,000/.  (your  petitioner  being  obliged 
to  borrow  the  same  on  nis  estate)  and  that  all 
proceedings  on  the  said  order  of  the  SSd  of 
rebruary  last,  against  your  petitioner,  may  in 
the  mean  time  be  stayed :  and  your  petitioner 
further  humbly  prays  your  lordships,  that  the 
said  Order,  made  by  your  lordships  on  the  S9lh 
of  April  last,  ma^  be  so  far  explained,  that 
as  between  the  said  Mr.  Kynastou  and  your 
petitioner,  the  same  may  not  be  construed  to 
extend  to  ease  the  said  Mr.  Kynaston's  estate 
from  being  liable,  in  the  first  place,  to  answer 
the  demands  of  the  suitors  of  the  Court ;  or,  if 
all,  or  any  part  of  the  said  6,000/.  shall  be  ap- 
plied for*tbal  purpose;  that  your  petitioner 
may  then  stand  m  tne  place  of  the  suitors  of  the 
Court,  to  have  satisfaction  out  of  the  estate  of 
the  said  Mr.  Kynasten,  for  all  or  so  much  of 
the  said  6,000/.  as  shall  be  so  applied ;  and 
that  the  said  6,000/.  so  to  be  deposited  by  your 
petitioner,  or  any  part  thereof,  may  not  he  ap- 
plied towards  making  good  the  said  Mr.  Ky- 
naston's  deficiency,  till  ailer  sale  and  disposal 
of  all  the  said  Mr.  Kynaston's  real  and  per- 
sonal estate  for  that  purpose.  And  your  peti- 
tioner shall  ever  pray,  &c." 

Serj .  Pengelly,  Is  there  any  Order  upon  this  ? 

Rogert,  This  was  never  answered. 

Mr.  Lutwyche.  If  they  have  done,  I  desire 
he  may  be  asked,  if  he  hath  given  any  notice 
to  the  solicitor  of  the  other  aide,  of  the  Order  on 
the  first  petition  ? 

Rogert,  I  did  acquaint  Mr.  Paxton,  that  I 
had  such  an  Order ;  but  I  did  not  senre  it  upon 
him. 

Com,  Serj,  I  desire  to  ask  you.  Whether, 
when  you  told  Mr.  Paxton  of  "it,  he  insisted 
upon  a  formal  service  f 

Rogern.  Mr.  Paxton  said,  Let  it  be  done  as 
soon  as  oossible. 

Com,  acrj.  What  answer  did  jou  give  to  Mr. 
Paxton^  when  he  desired  it  might  be  done  aa 
«oon  as  possible  P 

Roger t,  I  told  him,  I  was  raising  the  money 
by  direction  of  Mr.  Rogers. 

Com.  Serj,  I  ask  you,  If  you  had  any  direc- 
tioos  from  Mr.  Rogers,  for  the  payment  of,  or 
for  raising  the  money  ? 

Rogen.  Yes,  i  bad.  1  beliere  it  will  be 
paid  in  a  day  or  two.  I  can*t  directly  say  what 
Uj*   Such  •  gam  If  not  immediately  vaised. 


Com.  Serj.  I  desire  be  may  be  asked,  Whe- 
tber  there  is  any  reason  to  doubt  of  his  aialilj 
to  raise  the  money  P 

Rogers.  I  believe  he  is  able  to  ghre  t  seci* 
rity ;  but,  as  he  lives  in  the  countrv,  he  mj 
not  be  able  at  present  to  pay  so  much  moDej; 
but  he  is  now  in  town,  and  endeaTouriogto 
raise  the  money. 

Com.  Serj,  My  lords,  we  beg  leave  to  di 
two  or  three  gentlemen,  with  respect  to  Mr. 
Thomas  Bennet,  what  he  hath  said ;  aad  tfatt 
he  said  he  was  able  to  pay  all  the  rest  of  tki 
money,  if  Mr.  Hiccocks  would  pay  9,0002. 

Mr.  Eolford  called. 

Seij.  Prohyn,  My  lords,  we  beg  leave  to 
begin  with  Mr.  Holtord,  and  to  ask  him,  wbe> 
ther  he  was  not  employed,  or  conceroedui 
friend  to  Mr.  Thomas  bee  net,  to  go  to  Mr. 
Hiccocks,  and  what  proposals  be  was  to  miki 
id  Mr.  Hiccocks  ? 

Holford.  Presently  afler  the  article  wti  d^ 
livered  in  by  Mr.  Thomas  Bennet,  relatiog  to 
the  money  he  said  was  in  the  hands  of  periM 
of  ability  and  substance,  to  the  judges  aodni- 
tiemen  of  the  Bank,  Mr.  Bennet  did  seod  to 
me,  to  desire  I  would  speak  to  Mr.  Hiocoeb. 
that  if  he  would  nay  him  but  3,000/.  he  woril 
pay  the  remainoer  of  the  money.  1  did  oK 
much  care  to  undertake  it ;  but,  upon  nor 
importunity,  I  did  go  upon  the  said  QKW>g> 
and  it  was  this,  that  he  desired  me  to  tell  Br. 
Hiccocks,  that  if  be  would  pay  him  back  S,O00L 
he  could  or  would  take  care  that  the  rest  bImwU 
be  paid,  and  Mr.  Hiccocks  should  not  betiw* 
bled  about  the  remainder. 

Serj.  Probyn.  I  desire  be  may  be  aikei 
Whether  he* had  any  discourse  with  Mr.  Tbt* 
mas  Bennet,  concerning  what  passed  bctwea 
him  and  Mr.  Hiccocks  f 

Hoi  ford.   Mr.  Hiccocks  told  me-      * 

Mr.  Lntwyche.  That  is  no  evidence. 

Holford.  I  ain  only  relatinc:  the  sosverlto 
returned  to  my  messae^;  which  was,  that  Mr. 
Bennet  had  given  in  Uiat  Article,  and  broa^ 
his  name  in  question,  without  ever  ac(pttistiaf 
him  of  it ;  and  therefore  he  would  never  bit* 
any  thing  to  do  with  him.  1  did  give  bin  thtl 
answer,  and  never  troubled  myself  any  la** 
about  it. 

Mr.  tMtttyche.  I  desire  Mr.  Holford  wftf 
recollect  the  time. 

Holford.  1  believe  it  was  the  next  dsj  ^ 
he  had  given  in  that  Article. 

Mr.  Lutwycke.  I  think  they  cal^this  witaat 
to  prove  a  contradiction  in  Mr.  Bapaet.  Ifc 
Holford  says.  He  said  he  was  williofr,  havo"' 
take  care  the  rest  should  be  paid.  1  den're  to 
know,  whether  he  declared  he  bad  the  oMKiej 
to  pay,  the  money  in  his  own  bands  f 

Howard.  No,  my  lords,  1  can't  say  he  I* 
me  so 

E.  of  Mace.  I  desire  to  ask  biro,  If  *• 
Bennet  did  not  expressly  tell  him,  ^li^^r! 
able  to  pay  the  money:  or  if  Mr.  ^?JrJ 
would  have  gone  upon  the  errand,  withsotW 
satisfied  that  be  waa  able  to  pay  the  roooeyr 
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Howard.  Mr.  Hiococks  wu  my  old  ac- 
qHaiDtance  and  friend,  I  did  not  intend  to  de- 
ceive him ;  if  I  bad  not  believed  what  Mr. 
Bennet  said  to  be  true,  and  that  he  could  make 
ffood  what  be  at  that  time  sent  me  to  desire 
Mr.  Hiccocks  to  accept,  I  would  not  have  gpne 
Du  that  errand  to  him. 

♦ 

Mr.  Thunton  called. 

Serj.  Probi^n,  My  lords,  we  desire  Mr. 
Thurston  may  inform  your  iordshiiis,  what  he 
bath  heard  Mr.  Thomas  Bennet  say,  in  rela- 
tion to  Mr.  Hiccocks,  about  his  paying  back 
3,000/.  P 

Thurston,  I  do  remember  Mr.  Thomas  Ben- 
net told  me,  and  I  think  I  was  then  sitting  in 
the  public  office,  that  if  Hiccocks,  (as  I  think 
his  expression  was)  would  pay  him  back  3,000/. 
he  would  make  up  the  rest  himself. 

Seij.  Prob^n.  I  desire  Mr.  Thurston  to  ex- 
plain himself,  whether  he  expressed  himself  in 
that  manner  that  Mr.  Tburtton  apprehended 
he  was  able  to  do  it  ? 

Thurston.  I  can't  swear  critically  to  the  last 
words,  that  he  would  make  up  the  rest  him- 
self; but  he  spoke  in  such  words,  that  I  un- 
derstood he  meant  so ;  that  was  the  sense  of 
those  words,  as  1  have  delivered  it  now  to  your 
lordships. 

Serj.  Probyn,  Had  tou  any  discourse  at  any 
other  time  with  Mr.  Thomas  Bennet  about  it  ? 

Thurston,  1  believe  1  had  some  discourse 
with  Mr.  Thomas  Bennet  at  another  time; 
and  1  asked  him,  why  he  would  not  pay  in  as 
much  as  he  had  undertaken,  if  Mr.  Hiccocks 
had  paid  him  S,000/.  ?  The  replv  he  gave  me 
was,  All  he  had  in  the  world  would  not  do  it. 

8erj.  Probyn,  1  desire  he  may  be  asked,  if 
he  hsd  any  discourse  with  Mr.  Thomas  Ben- 
net at  any  time,  about  his  ability  to  pay  this 
money,  or  whether  he  was  able  to  pay  it? 

I%urston,  I  had  no  discourse  with  Mr.  Tho- 
mas Bennet  directlv,  of  his  ability  to  pay  io 
this  money,  when  these  accompts  were  called 
for;  but  I  do  remember,  at  a  preceding  time,  he 
was  talkins[  of  Hiccocks's  detaining  his  money 
by  way  of  retainer;  explaining  the  reason, 
why  he  paid  for  the  place  that  he  bought  of 
Mr.  Hiccocks  out  of  tne  suitors'  money,  that 
it  was  the  most  compendious  method  of  doing 
in  that  case,  and  prevented  the  trouble  of  mort- 
gaging his  estate. 

Ser|.  Probyn,  Did  he  say  any  thing  in  case 
of  his  death,  whether  be  should  leave  sufficient 
to  satisfy  it  ? 

ITiursion.  He  said  at  that  time,  if  he  died, 
there  would  be  estate  sufficient  to  answer  it ; 
therefore  he  had  the  less  occasion  to  trouble 
himself  to  raise  the  money,  but  to  pay  it  in  the 
particular  manner  I  have  mentioned. 

Mr.  Plummer,  I  desire  to  ask  him,  If  Mr. 
Bennet  explained  to  him  in  what  manner  the 
money  was  to  be  raised  to  make  good  the  defi- 
ciency ? 

Thurston.  He  did  not  at  all  explain  to  me 
how  be  was  to  raise  it.     '  ^ 

|Ir.  Plummer.  I  dime  to  Mk  yon  more  par- 


ticularly. Whether  he  mentioned  to  have  in* 
sured  any  money  upon  his  life  f 

Thurston,  Not  at  that  time,  as  I  remember ; 
I  have  heard  liim  at  other  times  talk  of  insuring 
money  on  his  life. 

Seij.  Pengelly,  When  was  the  first  time  that 
Mr.  Bennet  told  you,  that  if  Mr.  Hiccocks 
would  pay  him  3,000/.  he  would  make  up  the 
rest  himself  ? 

Thurston,  My  lords,  1  cau't  remember  dis- 
tinctly the  time,  never  having  imagined  I 
should  be  called  upon  to  repeat  it  on  this  occa- 
sion ;  but  it  must  necessarily  be  after  the  ac- 
compts were  given  in  before  the  judges,  t 
oen't  exactly  remember  the  time,  or  day,  or 
week. 

/      Mr.  Elde  called  again. 

Serj.  Probyn,  My  lords,  we  desire  that  M^. 
Bide  may  inform  your  lord$hi|is,  what  dii^ 
course  he  had  with  Mr.  Bennet,  in  relation  to 
the  money  in  Mr.  Hiccocks's  hsinds? 

'Elde.  Some  small  time  after  I  had  given  in 
my  accompt,  I  saw  Mr.  Bennet ;  and  he  cam4 
up  to  me  and  said.  That  it  was  hsrd  that  he 
could  not  have  any  money  from  Mr.  Hiccocks. 
^e  said,  If  he  would  pay  nim  3,000/.  he  would, 
or  could  pay  the  rest.  I  do  not  remember 
which. 

Seri.  Probm.  Whether  he  thinks  be  might 
have  been  able  to  pay  it,  if  he  had  thought  nt  ? 
^  Elde,  I  know  nothing  of  Mr.  Bennet's  cir*. 
cumstances ;  I  am  as  little  acquainted  with 
him,  as  with  any  1  must  necessarily  have  cor« 
respondence  with. 

Sen.  Probyn,  My  lords,  we  shall  not  trouble 
your  lordships  with  any  farther  evidence  on  the 
11th  Article,  in  which  we  think  we  have  suffi* 
ciently  contradicted  Mr.  Thomas  Bennet,  as  to 
the  cnarge  he  hath  made  on  the  noble  lord. 
As  to  the  13th  Article,  that  principally  relates 
{0  that  part,  tibat  the  purchase- money  was  paid 
out  of  the  suitors'  money ;  that  is  a  fact  that 
lies  npon  the  gentlemen  of  the  House  of  Com- 
mons to  prove :  it  is  impossible  for  us  to  prove 
a  negative,  they  are  to  prove  the  affirmative, 
and  they  have  not  attempted  to  prove  it  by  any 
witness,  but  by  Mr.  Thomas  Bennet :  now  this 
being  a  fact  tnat  rests  entirely  upon  Mr.  Ben- 
net's  evidence,  we  submit,  whether  your  lord- 
ships can  believe  any  thing  upon  the  credit  of 
his  testimony  ? 

Com,  Serj.  My  lords.  We  humbly  apprehend 
the  gentlemen  of  the  House  of  Commons,  by 
joining  tbesetwo  Articles  togetber,did  it  as  if they^ 
were  there  the  same,  and  did  depend  upon  one 
another :  for  unless  the  matter  in  the  1 1th  Ar^ 
tide  be  established,  what  was  done  on  the  13th 
will  be  of  no  great  signiftcancy ;  for  if  persons 
6f  good  ability,  who  are  responsible  and  fit  to 
answer  the  money  that  comes  to  their  hands, 
be  admitted  to  be  Masters,  it  is  not  very  mate- 
rial whether  the  forms  of  transferring  in  like 
transactions  of  that  nature  are  strictly  pursued 
or  no ;  because  the  person  being  sufficient  and 
responsible,  will,  answer  that  nftoqey  that  is  so 
detained^    I  choose  to  qA  t'^W  forms}   for 
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with  BubmissioD,  if  we  examiDe  tbem,  they  are 
forms,  and  nothing  else :  whether  they  take 
all  the  money  froita  the  preceding  Master,  or  re- 
place with  the  successors'  own  money  what  is 
detained  by  the  predecessor,  it  comes  to  the  self 
same  thing,  and  are  only  different  forma  or 
methods  of  payment.  Upon  the  whole,  we  ap- 
prebeod,  we  have  established  our  answer  th  the 
11th  Aiticle;  we  think  the  other  follows  of 
course ;  and  that  there  is  no  necessity  to  give 
your  lordships  any  farther  trouble  on  this  head ; 
but  that  the  noble  Earl  will  stand  clear  as  to 
any  accusation  on  these  two  Articles. 

Then  aU  persons  coocemed  in  the  Impeach- 
ment, were  directed  to  withdraw ,aQd  then  the 
House  adjourned  to  ten  o'ckMsk  tlie  next 
iQornin^^. 

The  Seventh  Day* 

Friday f  May  14. 

The  Lords  being  seated  in  their  House,  the 
Serjeant  at  arms  made  proclamation  for  silence ; 
as  also  another  proclamation,  that  all  persons 
concerned  were  to  take  notice,  that  Thomas  earl 
of  Mafcclesfield  now  stood  upon  his  Trial ;  and 
they  might  come  forth  in  order  to  make  good 
the  Charge. 

L.  C.  J.  King.  Mr.  Seirjeant  Probyn,  you 
may  go  on. 

Mr.  Strange,  My  lords,  we  who  are  counsel 
for  the  noble  Earl  within  the  bar,  beg  leave  to 
proceed  to  his  Defence  against  the  IStli  and  14th 
Articles  of  the  Commons'  Charge. 
.  My  lords,  the  facts  contained  in  these  two 
Articles,  are  laid  to  be  done  with  a  yiew  of  con- 
cealing a  deficiency,  that  had  happened  in  the 
office  of  Mr.  Dormer,  a  Master  of  the  Court  ^ 
upon  whose  failure  it  is  charged,  that  there  was 
a  total  neglect,  either  to  secure  his  person  or 
effects,  or  to  enter  into  any  enquiry  into  the  de- 
ficiency :  and  that  although  the  suite  of  this  af- 
iiiir  was  folly  known  to  the  earUof  Macclesfield, 
yet  a  declaration  was  afterwards  made  in  open 
Court,  that  Mr.  Dormer  was  only  gone  into  the 
country  to  take  the  air ;  that  he  would  return 
again  m  a  little  while,  and  all  would  be  well : 
and  that  in  farther  prosecution  of  this  endeavour 
to  conceal  the  deficiency  in  Dormer's  office^  a 
precarious  and  trifling  composition  was  made 
with  a  creditor  of  Mr.  Dormer's ;  and  this 
without  any  notice  to  the  suitors  of  the  Coort. 

My  lords,  I  shall,  for  my  part,  confine  my- 
self at  present  to  these  two  Articles  only,  reser?- 
ing  any  thing  I  may  ha?e  to  offer  in  general 
to  the  "^close  of  the  defence  \  but  before  I  pro- 
ceed to  observe  upon  the  evidence  brought  to 
support  the  Charge  contained  in  these  two  Ar- 
tides,  it  will  be  proper  to  take  notice  to  your 
lordships,  that  the  bonourabie  Managers  for  the 
House  of  Commons,  h^ve  not  offered  one  tittle 
of  proof,  as  to  the  declaration  pretended  to  be 
made,  relating  to  Mr.  Dormer's  being  gone  to 
take  the  air,  though  they  were  pleased  toenlarffe 
upon  it  in  their  opening;    but  we  ba?e  tne 


satisfaction  to  kno#,  that  we  are  bef^e  your 
lordships,  who  are  ind^pable  of  leceiTing  any 
impressions  from  facts  that  afe  barely  opened, 
and  not  proved  ;  and  therefore  we  rest  assured, 
that  no  weight  will  be  laid  upon  this  circon- 
stance,  since  no  evidence  has  been  prodooed  m 
support  of  this  part  of  the  Charge. 

My  lords,  aa  to  the  other  matters  contaiaed 
in  these  Articles,  we  humbly  hope  to  mwe  yoor 
fordships  abondabt  satisfaction  in  Uie  ii<^ 
Earl's  behaviour  on  that  occasion ;  .that  all  ^ 
proper  steps  were  taken  to  secure  the  interest  of 
the  suitors ;  and  that,  if  tfiere still  remains  any 
deficiency,  it  is  not  to  be  imputed  to  any  oegleet 
of  the  noble  Earl  within  the  bar. 

Your  lordships  were  pleased  to  obserre,  ia 
the  course  of  the  evidence  produced  by  the 
honourable  Managers  for  the  House  of  Com- 
mons, that  Mr.  Dormer's  failure  bappeiied 
about  Christmas  1720.  My  lords,  it  was  abooft 
that  time  that  Mr.  Wilson,  who  had  large  etfectt 
of  Mr.  Dormer's  in  his  hands,  stopped  payment; 
which  unfortunately  obliged  Mr.  Dormer,  with* 
out  the  knowledge  or  suspicion  of  any  one;  to 
retire  himself  to  Holland;  and  aoon  after, 
notice  was  given  of  it  to  Mr.  Cottingbam,  whs 
immediately  acquainted  the  earl  of  Iltaccles- 
field  with  It. 

Upon  this,  m  V  lords,  no  tkne  was  loat ;  lor 
the  two  senior  Masters,  Mr.  fliococks  and  Mr. 
Rogers,  were  appointed  to  enquire  into  Mr. 
Dormer's  affairs :  his  chambers  were  searched ; 
the  transfer  of  any  stock  in  the  poUic  funds 
was  stopped ;  and  all  endeavours  ased  to  pro- 
cure a  run  satisfaction  for  the  suitors  of  the 
Court:  but,  my  lords,  though  these  methods 
were  very  proper  to  prevent  the  embexzlin|p  of 
Mr.  Dormer's  effects,  yet  your  brdsbips  will 
readily  perceive,  that  no  steps,  that  could  be 
taken  whilst  Mr.  Dormer  was  on  the  other  aide 
of  the  water,  could  be  in  any  degree  effectual 
toward^  the  aayment  of  his  debts. 

And  therefore,  niiy  lords,  it  was,  that  upon  a 
proposal  of  Mr.  Dormer's,  to  come  over  and  dis- 
cover his  effects  for  the  benefit  of  the  suitors,  in 
case  he  might  be  assured  of  his  libeity ,  and  aol 
to  be  left  to  die  in  a  gdol  in  his  old  aip  (m 
himself  expresses  it),  the  noble  Earl  wiihm  tte 
bar  was  prevailed  upon  to  give  him  those  assu- 
rances ;  but  upon  rondition,  that  he  made  a  fuD 
discovery,  and  assigned  over  all  he  bad. 

Suppose,  ny  lords,  the  proposal  had  not  berik 
complied  with,  would  the  suitors  have  been  ia 
a  better  condition  than  they  now  dre  in  ?  The 
person  of  Mr.  Dormer  was  out  of  reaeb;  the 
stock  could  not  be  transferred  without  his  pro* 
sence  or  consent,  nor  were  there  any  means  to 
procure  it  under  these  circumstances,  without 
some  compliance  on  the  side  of  the  noble  EavL 
To  say,  my  lords  (and  it  was  only  said,)  thai  0r. 
Gddisbury^s  person  was  secured,  b  in  my  hum- 
bly apprehension,  an  argument  of  no  weight 
in  this  case,  since  it  does  not  appear,  that  he 
WAS  out  of  the  reach  of  the  Court  before  his 
failure ;  and,  I  am  persuaded,  the  gentlemea 
who  mentioned  this  instance,  don't  desire  to 
have  it  bought,  that  the  noble  lordi  who  tlien 
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presided,  wall  capable  df  90  great  a  biieach  of 
laith,  as  to  deprive  him  of  his  liberty  aAer  a 
profoiseto  thecoDtrary  :  it  must  besubraitted, 
therefore  to  your  lordships,  whether  the  com- 
]bittio(2^  a  fnan  in  the  power  of  the  Court,  was  a 

Krecedent  that  could  ue  followed  in  the  case  of 
Ir.  Dormer. 

My  lords,  to  fiui6b  this  |^rt  of  the  defence 

not  securingf  tbe  person  of  Mr.  Dormer,  I 
shall  beg  leave  only  to  observe,  that  though  it 
is  alie§;ed  in  the  Articles,  and  was  insisted  on 
in  the  opening  and  sunimiug  up,  that  apidica- 
liou  was  made  to  the  earl  of  Ulacclesfield  for 
that  purpose,  yet  the  honourable  Manager^ 
forgot  to  call  any  witnesses  tO  the  nroof  of 
that  narticular;  which  must  therefore  rest 
upon  the  denial  in  the  Answer  of  the  noble  Earl. 

My  lords,  it  was  insisted  upon,  that  Mr. 
Dormer  had  not  complied  with  his  own  pro- 
posal in  discovering  and  delivering  up  bis  own 
effects ;  and  for  that  purpose  a  witness  was 
called  to  inform  your  Joi-dships  of  a  very  great 
discovery  that  has  been  since  made  of  a  quan- 
tity of  hops,  that  belonged  to  Mr.  Dormer : 
Your  lordships  remember  how  very  lamely 
they  were  proved  to  belong  to  Mr.  Dormer,  and 
how  reasonable  an  account  was  given  of  their 
heing  kept  so  long  in  hopes  6f  a  better  market. 
Biy  lonls,  we  shall  not  presume  to  entertain 
your  lordships  with  any  counter- proof  of  such 
a  trifling  evidence  (as  a  learned  Manager  was 
pleased  to  call  it),  but  beg  leave  to  infer  from 
thence,  that  it  is  evident  a  liiore  than  ordinary 
care  was  taken  in  looking  afler  Mr.  Dormer^ 
^fiects,  since  after  four  years,  which  have  past 
from  the  time  of  assigning  his  estate,  a  few 
musty  hops  are  all  that  are  discovered. 

My  lords,  we  humbly  hope  to  make  it  fully 
appear  to  your  lordships,  that  the  coifiplying 
with  Mr.  Dormer's  proposal  was  the  only 
pieans  io  procure  any  satisfaction:  Had  not 
ttr  Dormer  been  induced  to  come  over,  his 
books  and  accounts  would  never  have  appeared : 
And  bad  he  died  abroad,  as  he  did  soon  after 
his  coming  home,  1  am  persuaded  the  defi- 
ciency would  have  been  much  greats :  And  if 
a  full  discovery  of  his  effects  was  not  made 
(which,  hoii^ever,  I  apprehend  there  is  no  foun- 
dation to  believe,  after  the  hops  are  faid  out  of 
ibe  case),  the  same  wilt  appear  to  bo  owing 
io  his  death,  which  happened  in  a  short  time 
jkfler  his  return. 

My  lords,  the  several  step^  that  wer^  taken 
io  wards  securing  the  effects  of  Mr.  Dormer, 
must  necessarily  promulge  his  failure  in  some 
measure :  the  chamliers  could  not  be  searched ; 
there  could  not  be  caveats  entered  in  the  books 
of  alt  the  public  funds ;  nor  could  Lockman 
be  cautioned  against  expecting  any  more  out 
of  the  effects  of  Mr.  Dormer,  without  making 
some  noise,  and  giving  people  notice:  And, 
iherefore,  when  we  have  made  out  these  facts, 
I  humbly  hope,  the  noble  £arl  will  stiand  ac- 
quitted of  arw  design  to  conceal  the  state  of 
Dormer^s  office,  in  prejudice  of  the  suitors : 
but  that,  considering  all  the  circumstances  of 
the  case,  betook  the  wisest  and  propereat course 


to  secure  as  limplea  satisfkction  for  (be  sditors^ 
as  it  was  in  his  power  to  do. 

My  lords,  the  14th  Article.  relaU'nrg  to  the 
composition  v^ith  Wilson,  will  give  nae  no  oc- 
casion to  take  up  much  of  yourlordships'  time. 
It  is  called  a  precarious  and  trifling  composi- 
tion, and  was  a^rava(ed  in  the  opeding,  an  J 
so,  of  course,  in  the  humming  up,  by  a  matter 
which  they  failed  in  the  proof  of,  tnai  ^ilsoa 
was  suffered  to  c6mpound  this  delit,  though  he 
paid  others  tbei)^  ^hole  demand  with  interest. 

My  lords,  the  witnec^i,  who  was  called  to  prove 
this,  did  by  no  means  come  up  to  what  wae 
Opened :  H6  did  indeed  say,  that  he  was  in- 
formed, that  tVilson  bad  pSiid  sonie  persona 
theif  whole  d^bt ;  hot  be  at  the  saiiie  time  ac^ 
qualnted  your  lordsbipii,  thai  tb^  were  smaA 
debts ;  and  tbat  he  did  6ot  pay  them  out  of  ^is 
own  effects,  but  from  a  su(»pTy  ailmibjstered  by  a 
friend,  only  to  give  him  a  credit  at  bid  settm^ 
up  agaiU;  and  the  unfoi'tunaie  end  of  this 
man  (of  which  I  am  just  now  informed)  is  an 
iifiansvi^erable  proof  of  hi^  inability  to  pay  tbe 
whole. 

irfy  loYd^,  as  a  farther  argument  to  prove 
the  reasonableness  of  ibis  com|k)siiioh,  I  beg 
leave  to  appeal  to  another  part  of  the  evidence 
produced  on  this  Article  by  the  Mfanaj^ers  of 
the  House  of  Commons ;    whereby   it   ap« 

Seared,  that  Mr.  Wilson's  books  were  perused 
y  two  Masters,  and  himself  was  put  upon  bis 
oath  ;  and  that  he  swor^,  ilje  com[A)sitionr  he- 
then  offered,  was  all  he  was  then  able  to  niafte  • 
which  I  humbly  submit  to  j^06r  lor((sbij>i  as 
an  answer  to  what  an  honourable  Manager  was 
pleased  to  object,  when  he  insisted,  thai  there 
ought  to  have  been  a  coiiimission  of  bana- 
hiptcy  against  Wilson,  that  thereby  bis  effects 
mifi^ht  have  been  discovered  upon  oath. 

My  lords,  there  were  many  other  creditors 
of  Mr.  Wilson's,  besides  Mr.  Dormer,  who 
might  have  applied  for  a  commission  of  bank- 
ruptcy, if  it  would  have  been  for  their  ad- 
vantage; but,  as  eveify  body  is  acquainted 
with  the  great  expence  and  delay  of  suth  a 

Erocedure,  I  believe  tbey  will  1^  thought  t6 
ave  taken  tbe  itisest  course :  tier^  was  all 
the  benefit  of  a  commissichi,  by  tbe  putting 
Wilson  upon  his  oath,  aiid  none  Of  the  expence 
and  delay  thdt  attended  seeb  an  ebquby. 

My  iotds,  another  thibg  op^iied  atid  ndt 
proved,  is,  tbat,  at  the  tiiiie  of  this  €ii>iA|todttioaj 
Poiritef ^  who  was  Wilson'a  debtor,  v^ai^  worHi 
nothiug :  It  is  troe^  mt  lords,  he  was  afler^ 
wards*  m  exeeutlov,  afiu  escaped ;  bm  if  #a 
make  it  appear  M  yom  lordships,  that  at  th^ 
time  of  the  eonpositioft  he  was  a  risible  perMii, 
and  not  sifspected,  I  knfnbly  hope,  whateyet 
haft  happetied  siit]«e(|fient  to  the  composition, 
wiH  be  ao  ingredient  in  shewing  it  to  bate 
been  a  trifliog  and  preearioas  one  at  the  titfe 
of  making  it. 

My  lords,  l  k*e  leave  hmDUy  to  observe, 
that  the  honourable  Managers  have  not  been 
pleased  to  instance  how  the  suitors  would  have 
been  in  a  better  condition,  io  case  this  compo* 
sitioB  bad  not  been  made:   Ck^uldthey  have. 
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ebewo  your  lordships^  that  if  part  of  tbe  debt 
bad  not  been  taken,  the  wbole  niigbt  ba?e  been 
obtained,  I  mu^  confess,  there  would  ba?ebeen 
some  reason  to  hare  called  this  a  trifling  com* 
position  ;  but  since  nothing  of  that  nature  has 
Deen  attempted,  I  roust  submit  the  whole  trans- 
action upon  what  I  have  already  offered,  to 
ha?e  been  a  transaction  liiost  for  the  advantage 
of  the  suitors,  considering  the  circumstances 
that  attended  this  corapositiou. 

My  lords,  an  honourable  MTanaiifer  who  spoke 
second  upon  this  Article,  was  pleased  to  say. 
That  by  this  composition  the  suitors  were  tied 
down  to  a  certain  loss  of  half  their  demand. 
My  lords,  1  humbly  apprehend  the  conse- 
quence to  be  directly  otherwise;  and  that  the 
tuitors  are  not  tied  down  at  all :  As  they  were 
BO  parties  to  the  composition,  they  were  not 
bound  by  it ;  nor  is  Mr.  Wilson,  by  this  com- 
position, in  any  degree  discharged  as  to  the 
suitors  of  the  court ;  so  that  if  Wilson  be  able 
to  pay  tbe  wbole,  he  is  still  as  liable  to  the  de- 
mands of  the  suitors,  as  if  this  composition  had 
not  been  made ;  and  if  this  be  so,  it  will  be  to 
the  advantage  of  the  suitors,  that  they  had  no 
notice,  which,  however,  I  apprehend  was  in 
tbe  nature  of  tbe  thing^  impracticable. 

My  lords,  it  was  insisteo  upon,  that  the  pe- 
titions, and  orders,  and  reports  on  this  oocasibn 
were  in  an  unusual  and  clandestine  manner ; 
mA  a  certificate  has  been  read  to  your  lord- 
ibips  to  prove,  that  they  were  never  filed  and 
registereo,  as  is  usual  in  other  cases:  But  do 
they,  my  lords,  pretend  to  say,  that  this  was  by 
the  order,  or  with  the  privity  of  the  earl  of 
Macclesfield?  The  business  of  a  Chancellor  is 
to  make  orders ;  but  I  never  yet  J^eard  it  was 
his  duty  to  see  them  drawn  up  and  registered ; 
nnd  therefore  if  there  was  any  thing  unusual  in 
this,  it  is  not  to  be  imputed  to  the  neglect  of 
the  noble  Earl,  unless  that  it  was  proved  to 
have  been  by  his  express  direction. 

My  lords,  it  has  already  appeared,  that  this 
composition,  and  the  proceedings  upon  it,  did 
not  proceed  firom  the  noble  Earl ;  but  were  pro- 
posed to  him ;  Mr.  Edwards  did  acouaint  your 
lordships,  that  it  was  himself,  who  nrst  propos* 
ed  it  to  the  £arl,  after  baring  advised  with 
Mr.  HiocQcks,  who  put  him  into  that  method. 

This,  my  lords,  h  the  nature  of  our  defence 
against  the  ISUi  and  14th  Articles  of  the  Com- 
mons' Charge :  We  humbly  -  hope  the  several 
aleps  that  w#e  taken,  will  appear  to  have  been 
for  the  benefit  and  advantage  of  tbe  suitors, 
and  with  no  other  yiew,  than  the  securing  them 
their  whole  demand ;  that  the  composition  so 
much  complained  of,  was  given  into  only  as 
means  towards  the  attaining  that  cod,  and  could 
in  no  event  be  pr^udicial  to  the  suiton  of  the 
Court,  as  the  gentlemen  of  the  House  of  Com- 
mona  would  represent  it  to  your  lordships. 

.  Mr.  JDarmer  Parkhunt  sworn. 

8er|.  Probyn*  My  lords,  we'desire  Mr.  Park- 
hurst  may  he  asked,  what  conversation  passed 
between  bim  and  Mr.  Dormer  previous  to  his 


going  abroad,  and  upon  what  occasioii  he  waa 
obliged  to  go  abroad  f 

Farkhunt,   Mr.  Dormer  came  to  me  about 
the  latter  end  of  November,  1730,  at  mj  cham- 
bers.   I   bad  then  somebody  else  witb  me; 
upon  that  account  he  said  nothing  to  me,  but 
desired  I  would  come  next  morning  early  to 
him.    I  went,  and  when  I  came  to  him  (he 
lived  tiien  in  chambers  in  Lincoln's- ion),  he 
shut  the  door,  and  told  me,  he  had  a  thing  cf 
ffreat  importance  to  communicate  to  me  in  re* 
lation  to  himself;  and  then  told  me,  be  de- 
signed to  go  abroad :    He  said  Mr.  Wilsoa,  his 
Sldsmitb,  the  day  befiire  bad  been  with  bm 
lis  was  on  a  Sunday  morning,  and  he  had 
been    with    hiib    the   Saturday   before)    and 
had   acquainted  him,  that  tbe   Monday  fol- 
lowing be  should  be  obliged  to  shut  op  shop, 
and  stop  payment:    He  nad  a  gmt  deal  of 
money  m  nis  hands,  and  he  was  uraid,  that  as 
soon  as  it  was  known,  that  Mr.  Wilson  was 
unable  to  pay,  the  solfcitors,  and  practiaen  be- 
longing to  the  Court,  who  knew  he  kept  Mr. 
Dormer's  cash,  would  immediately  be  alarmed  ; 
and  that  application  wouM  be  made  theceoa  i» 
my  Lord  Chancellor ;  and  he  believed,  that  the 
first  thing  to  be  done,  in  relation  to  himself,  would 
be  to  confine  him ;  and  that  there  would  be  an 
order  for  his  being  committed ;  and  therefore, 
to  prevent  that  (for  he  could  not  live  a  week 
without  air  and  liberty),  he  was  resolred  ta 
withdraw  himself,  and  retire  to  some  place  or 
other.    Upon  this,  I  expressed  a  great  deal  of 
concern,   and  endeavoured  to   persuade  him 
against  it :  I  desired  him  to  make  his  circum- 
stances known  to  my  Lord  Chancellor  and  the 
Masters :  He  said  ^fo;  he  was  sure  the  conse- 
quence would  be  hid  confinement,  and  was 
come  to  a  determination  with  himself  to  secore 
his  person ;  his  uneasiness  was  from  tbe  fear 
that  he  should  be  confined ;  but  he  would  leave 
every  thing  fairly  behind  him,  and  hereafter 
come  over  and  obey  any  order  from  my  Lord 
Chancellor;  but  tne  first  thing  he  would  do, 
he  was  resolved  to  withdraw,  to  secure  himadf 
from  being  confined. 

Seij.  Probyn.  What  happened  after  he  was 
goiie  abroad ;  and  what  notice  was  taken  of  it? 

Parkhurgt.  In  a  little  time  after  this,  I  on- 
derstood  he  had  put  his  resolution  in  execution^ 
and  had  withdrawn  himself.  He  had  desired 
me,  that  I  should  hot  mention  it  to  any  body  ; 
and  gave  out  by  his  clerk,  that  he  was  sone 
into  the  country.  I  did,  after  this,  in  aMot 
three  weeks,  receive  a  letter  from  him,  that  he 
was  then  at  Rotterdam ;  and  there  was  a  letter 
inclosed,  which  he  desired  me  to  shew  to  some 
of  the  Masters.  I  think  I  shewed  it  to  Mr. 
Rogers ;  afterwards,  according  to  his  directioos 
in  me  letter  to  me,  IcarriedittoMr.  Cotting- 
ham.  It  was  directed  to  Mr.  Cottingham,  who 
was  then  secretary  to  my  Lord  Chancellor :  I 
carried  the  letter  to  him,  and  left  it  •with  him. 

Seij.  Prcbyn.  If  you  can,  recollect  what 
were  the  particulars  of  that  letter,  the  oontenta 
of  it,  relating  to  any  terms  of  his  c«Diog  orsr 
again* 
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Parkhunt.  It  is  a  great  while  ago  ;  I  hare 
but  a  faint  reiDerobrance  of  it ;  but  I  think  it 
Was  mvtSh  to  the  same  purpooe  with  what  he 
Commonicated  to  me  at  first,  after  he  had  ac- 
quainted me  with  the  unhappy  affair,  as  hath 
been  mentioned.  He  said  behad  a  great  sum 
of  money  in  Mr.  Wilson's  hands ;  and  when 
be  found  Wilson  unable  to  pav,  he  was  ap- 

£Tehensi?e  of  an  immediate  confinement,  which 
e  could  not  possibly  bear ;  therefore  he  bad 
withdrawn  himself;  but  that  he  had  left  hiB 
own  estate  entire  behind  bimj  and  eTery  thing 
relating  to  the  suitors ;  and  he  was  willing  to 
cM>me  o?er  to  give  an  account  of  the  state  oAhe 
ofiice,  and  of  nis  own  estate ;  and  he  was  will- 
ing  to  make  over  all  his  own  estate,  to  answer 
the  deficiency  of  the  oiSce,  as  far  as  it  would 
iro ;  and  to  do  erery  thing  the  Court  shonid 
think  fit  to  order  bim,  provided  he  might  have 
bis  liberty  both  before  and  after:  He  desired 
be  might  not  be  confined,  and  he  would  do 
CTcry  thing  that  the  Court  would  order  him  to 
do,  or  should  be  desired  of  him,  as  muth  as  if 
be  was  confined. 

Seri.  ProbytL  We  desire  he  nwy  be  asked, 
if  he  knew  how  it  was  that  Mr.  Wilson  came 
to  ha?e  so  much  of  Mr.  Dormer's  effects  in  his 
bands,  and  upon  what  account  ? 

Parkhunt.  I  did  not  know,  till  this  affair 
happened  of  Wilson's  failing,  what  money  he 
had  in  his  hands  belonging  to  Mr,  Dormer.  I 
used  to  see  Mr.  Wilson  with  him ;  I  knew  Mr. 
Wilson  bad  cash  of  his  in  his  hands ;  but  after- 
wards, by  way  of  justification  of  himself,  for 
losing  so  much  money,  I  beard  him  say  it  eras 
an  nnlucky  accident,  he  had  a  considerable  sum 
of  money  paid  into  his  hands,  by  order  of  Court, 
and  a  considerable  sum,  which  came  in  upon 
the  land-tax,  and  he  did  not  know  at  that  time, 
'what to  lay  it  out  in ;  the  stocks  were  so  high 
and  precarious,  he  would  not  buy  any ;  and  he 
thought  Wilson's  hands  as  safe  a  place  as  any 
at  that  time ;  he  could  not  keep  it  by  him  in 
his  chambers,  and  he  was  going  into  the 
country  for  three  or  four  weeks ;  and  when  he 
•aw  things  were  settled,  then  he  would  lay  it 
out :  But  when  he  came  back  to  town,  he  found 
*3Ir.  Wilson  in  those  declining  circumstances. 
This  was  after  he  returned  from  Holland.  I 
knew  nothing  before  of  this,  nor  that  he  had 
«ny  great  sum  of  money  in  his  bands. 

Serj.  Probyn.  He  saith  that  be  did  propose 
that  he  would  come  over  and  make  a  discovery 
of,  anil  deliyer  up  his  effects,  in  case  his  person 
was  secnred ;  now  I  desire  he  may  recollect, 
before  he  did  come  over,  if  he  knew  of  any 
«teps  taken  to  secure  bis  effects;  and  whether 
^ny  thing  in  his  chambers  was  taken  care  of, 
sind  by  whom? 

Parkhurtt.  I  can  gwe  bnt  one  instance  of  it ; 
that  is  Mr.  Rogers,  ft  Master  in  Chancery, 
came  ib  me  one  rooming,  and  desired  me,  upon 
the  account  of  being  a  relation,  for  I  was  no 
otherwise  concerned,  that  I  would  go  along 
with  bim  to  look  into  Mr.  Dormer's  chambers, 
to  see  what  there  was,  what  securities,  or  any 
thing  of  that  nature  belonging  to  the  office.    1 


remember  we  did  find  eeiwral  thiags,  several 
land-tax  tallies  which  Mr.  Rogers  gave  an  ac* 
eomit  of.    1  don't  know  what  the  number  was. 

Serj.  Pro6yn.  Who  took  possession  of  tbem  f 

Parkhunt,  Mr.  Rogers,  the  Master  in 
Chancery. 

Seij.  Prolmn,  By  whose  directions  did  yon 
understand  that  Mr.  Rogers  took  this  care  t 

Parkkurst*  I  understood  it  was  by  the  di* 
rection  of  the  Court.  He  came  lo  me,  and  de* 
sired  me  to  go  along  with  him  to  see  that  no 

{lerson  meddled  with  any  thing  bnt  what  be* 
onged  to  the  suitors ;  and  he  took  tbem  -and 
locKed  them  up  in  bis  closet  or  scrutore. 

Serj.  Probyn,  My  lords,  we  hare  done  with 
this  evidence. 

Mr.  Plummer.  1  think  he  says,  the  reason 
of  Mr.  Dormer's  having  so  much  money  in  the 
hands  of  Mr.  Wilson,  was,  that  there  was  a 
great  sum  of  money  come  in  upon  the  land« 
tax:  I  desire  to  know,  if  Mr.  Dormer  left  this 
money  dead  in  -the  hands  of  Mr«  Wilson^  or  'A 
he  hM  any  interest  for  it  f 

Parkhunt.  1  know  nothing  of  that.  By 
way  of  jnstiflcation,  he  said,  it  was  unlucky  he 
had  so  much  money  paid  into  his  hands  at  that 
time;  times  were  so  precarious,  he  did  not 
know  how  to  lay  it  out. 

Serj.  Peng,  1  desire  he  may  be  asked,  whe* 
ther  Mr.  Wilson  did  not  usually  keep  Mr. 
Dormer's  cash,  and  the  eash  of  the  office  f 

Parkhunt.  I  believe  be  did,  I  knew  but  (ew 
instances  of  it. 

Serj.  Pengelly.  Whether  he  never  heard  him 
declare  that  Mr.  Wilson  paid  him  interest? 

Parkhunt,  I  never  beard  bim  declare  be 
did :  he  nevtr  spoke  to  me  about  it  particu- 
larly. 

Mr.  Lutwycht,  I  desire  be  may  be  asked, 
Whether  he  can  inform  your  lordships,  bow 
long  Mr.  Wilson  had  been  banker  to  Mr. 
Dormer  ? 

Parkhunt,  T  can't  say  exactly  how  long :  I 
believe  some  years. 

Com.  Serj,  If  the  gentlemen  haye  done  with 
this  witness,  we  beg  leave  to  call  another,  to 
proye  what  care  was  taken  to  stop  those  eflfecti 
that  were  in  the  public  fundtf. 

Mr.  John  Elphinstone  sworn. 

Com,  Serf.  My  lonis,  we  desire  that  Mr. 
Elphinstone  may  inform  your  lordships,  what 
be  knows  of  any  orders  or  directkMis  given,  in 
relation  to  the  effects  of  Mr.  Dormer  that  were 
in  the  public  fands,  and  by  whom  those  direo- 
tions  were  given  ?  . 

Elphinstone,  My  lords,  I  have  been  to 
searoh  tbe  books  of  the  Bank,  the  Sonth-Sea, 
and  East- India  Companies,  to  see  what  stock 
Fleetwood  Dormer,  oq.  one  of  the  Maatera  of 
the  Court  of  Chancery,  had  in  tha  books  of 
those  Companies,  and  what  orders  there  were 
for  stopping  Mr.  Dormer's  trensferring  such 
stock.  My  lords^  I  went  first  to  tlie  Bank,  and 
searched  a  book  of  th^t  Company,  called  a 
Ledger,  where  Mr.  Dormer**  aceompt  was 
statM  by  way  of  dtbtor  and  creditsr.   1  fannd 
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Ia  tbat  book,  f  mtmoraodom  written  OTer  9lr. 
Porner's  accorapt  io  red  letters,  as  follows : 
"  .Ci.  No  Transfer/*  I  likewise  poquired,  if 
there  were  any  orden  witb  the  Coortof  Cbfn- 
^ry,  for  stopmn^  the  transfer  of  such  stock  ? 
1  was  to|(l  by  the  clerk,  that  be  knew  of  none. 
y  enquired  of  the  clerk  at  the  Tran^ f^r-of^e, 
if  there  was  aay  order  of  the  Court  of  Chan- 
cery, for  timsterriog  Mr.  DQrmer's  irtofs^  to 
IQr.  £dwai:ds»  tl^e  succeeding  Master  ?  Af^r 
«oine  searcli,  he  brought  me  an  original  onter, 
signed  Parker,  C.  d^ied  11  July,  17^1.  I  b^re 
f  copy  0^*  that  order  in  my  h^nd,  whereby  it 
appears,  that  all  the  stock  and  annuities,  in  the 
94me  of  fifr.  Pormer,  were  ordered  to  be 
transferred  to  Mr.  Edwards,  on  the  13th  pf 
July  ll^ij  Ws.  the  day  af)er  the  date  of  the 
«aid  ofder.  i  found  in  the  transfer  book  of 
that  company  .the  sum  of  3,393/.  ]d|.  trans- 
ferred by  Mr.  Dormer  to  Mr.  Edwards,  and 
Mr.  J&dwards's  acceptan.ce  of  the  same.  This 
19  ^.  CQpy,f4'  tb?prjlginal  order.  I  afterwards 
went  to  the  8ouih-S^a  Heuse ;  I  searched  the 
hook  of  that  company,  ihhI  in  the  book  mai^Led 
letter  D.  N^  6,  lol.  430,  where  Mr.  Dormer's 
acoompt  is  staled  by  way  of  debtor  and  cre- 
jdi^>i:,  I  found  a  Memorandum  over  JMr.  Dor- 
mer's accorapt,  which  is  as  follows ;  **  Stock 
jiol  to  be  transferred  without  order  from  Jthe 
Court  of  Directors  (h^  being  failed,)  or  ^om 
the  Court  of  Chanceity."  I  glso  searched  the 
transfer- book  of  the  9a id  company  ;  and  I 
found  in  book  N^  5,  page  86,  that.on  the  12th 
4lay  of  July,  1721,  2,231/.  14i.  Sk>uth-Sea 
stock  was  transferred  by  Mr.  Dormer  to  Mr. 
Edwards,  and  under  the  transfer  I  saw  Mr. 
Edirards'f  acceptance;  Mr.  Dormer  signed 
the  transfer,  and  Mr.  Edwards  signed  the  ^- 
ceptance.  I  enquired  if  there  were  any  orders 
for  stopping  Mr.  Dormer's  stock  from  being 
transjferred*  I  (ound  no  such  order,  nor  any 
order  for  transferring  tlye  stock  that  was  trans- 
ferred ;  and  t^e  reason  which  the  clerk  of  that 
ot^ce  gave,  was,  That  upon  the  unhappy  turn 
•  of  the  affairs  of  that  company,  severaj  of  the 
.clerks  being  discharged,  and  m»ny  books  and 
^apuei^s  beipff  desti'oyed,  lost,  or  mislaid,  and 
the  rest  in  The  ut,u!iost  confusion,  rendered  it 
impossible  to  find  any  such  paper  at  this  dis- 
tance of  time.  I  went  likewise  to  the  East- 
India  Company;  but  1  could  not  find  upon 
those  books  any  stock  belonging  to  Mr,  Dormer, 
«or  that  he  had  any  interest  in  that  company. 

Mr.  Strange.  I  beg  leave  to  take  notice  of 
4Hie  $hing  he  says,  relating  to  .the  words  ex- 
pressly entered  in  one  Ledger- book ;  it  standi 
that  Mr.  Dormer  should  not  transfer  any  slock, 
he  being  tailed. 

Elphinstwe,  Yes,  the  Memorandum  en- 
laced in  the  t^uth-Sea  Ledger-book  is  as  foj- 
Jows:  '*  $iock  not  to  be  transferred  without 
nc'ler  from  the  Court  of  Directors  (he  being 
failed),  pr  Court  of  Chancery;"  the  words, 
«  he  Mt^g  tiuM,"  are  in  a  parenthesis,  and 
iben  follow  the  words,  **  or  Court  of  Chancery." 

£.  of  Maceif^U^  Who  was  then  gorem^r 
of  thoBiinke 


Elphinstone,  I  think  Mr.  Hanger  Was. 

Serj.  Probyn.  Were  the  entries  dated? 

Elphinstone.  There  was  no  date  to  uy«f 
the  Memorandums ;  they  are  wrote  just  over 
Mr.  Dormer'i  account,  and  under  a  line  driwi 
to  separate  Mr.  Dormer's  account  iirom  too- 
ther person's. 

Seij.  Probj/n.  Was  that  before  t)ie  tra&ifiEr 
made  to  Ed  wards  f 

Elpliimtont.  There  is  no  date  to  the  M^ 
moraudum  for  ^npin^  the  transfer  of  Mr. 
Dormer's  stock ;  but  it  must  be  before  ik 
transfer. 

Serj.  Prohyn,  But  the  entry  in  the  books, 
was  it  precedent  or  subsequent  to  the  transfer' 

Elpniastone,  When  1  searched  for  the  a^ 
count,  i  found  the  account  and  the  Meinom- 
dum  for  stopping  the  transfer  of  the  stockt 
placed  over  it,  in  ^  book  called  the  L^ij^er,  taA 
when  I  searched  for  the  transfer  of  the  stock,  I 
found  that  in  the  transfer- book)  which  is  a  dif- 
ferent book. 

Serj.  Probyn.  What  transfer- book  was  it? 

Elphinstone,  It  was  the  transfer- bD«»k  No. 5, 
in  page  86,  where  I  found  Mr.  Dormer's  traoi* 
fer,  and  Mr.  Edwanis^s  acceptance ;  but  the 
Ledffer  is  quite  a  different  book.  It  wasii 
the  Ledger  marked  D,  that  I  found  the  Me- 
morandum for  stopping  th/s  transfer  of  Mr. 
Dormer'^  stock  over  his  account ;  but  I  cooM 
not  tell  wh^t  day  of  the  month  it  was  entofd; 
there  were  promiscuous  dates  in  the  year  1790, 
SI,  22,  93,  and  24,  to  several  articles  of  ttut 
and  other  accounts,  but  no  date  to  the  Memo- 
randum at  the  bead  of  his  account.  1  took 
this  copv  of  it,  which  I  have  in  my  hand. 

Mr.  lAUwycht.  I  desire  to  ask  one  qaestiw, 
whiph,  indeed,  is  to  explain  what  he  meotiooed 
concerning  an  order,  that  I  think  be  takes  ts 
be  signed  by  my  Lord  Chancellor.  I  (fedrt 
to  know  the  date  of  it  ? 

Elphinstone.  It  was  a  loose  ordiar  broii^ 
to  me,  dated  lltb  July,  1721. 

Mr.  Lutzoyche,  Wlib  brought  it  f 

Elphimtone.  It  was  brought  to  me  bj  t 
clerk  that  belongs  to  the  Transfer-ofBee  atihi 
Bank. 

Mr.  Luiwyche.  Was  that  original  order  m 
in  the  book  i*  ^ 

Elphinstone.  No,  my  lords,  I  saw  no  book 
of  orders ;  it  was  a  single  order  hrosgbt 
to  me. 

Mr.  Lutzpyche.  Yon  say  there  was  an  oidff 
signed  Parker  C.  was  there  axiy  such  order 
drawn  up  by  the  Register  of  the  Court?    . 

Elphinstone,  1  know  nothing  of  its  beifl^ 
drawn,  up  by  the  Register,  1  saw  Parl^er  ^ 
signed  to  an  prder ;  and  I  believe  it  wss  tot 
noble  Earl's  hand. 

Serj.  PengeUy,  Be  hath  a  copv  of  it;  t 
^iieve  it  is  proper  to  put  it  in,  or  that  it  a^f 
be  read.  '    _j 

Mr.  Lutwyche,  Mr.  Elphinstone  majf  rew 
it  to  your  lordships. 

Elphinstone  reads.  Martis  11  July,  17S>' 
"  I  do  order,  thai  all  the.  Bank  stock  mAj^ 
nuities  therein  aubscribedj  belonging  ^  ^ ^ 
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wood  Oort&er,  two,  late  one  of  the  If  sstera  of 
this  Coart,  be  bj  bioDi  forthwith  tranff«rred  to 
Henry  fid  wards  the  soeeeeding^  Master. 

««  Parur  C." 
V'  To  the  Goremor,  DepntT-Ooremor,  and 
Directors  of  the  Bfink  of  E.DgIaod." 

Serj.  Fengelfy,  We  desire  he  may  be  asked. 
Whether  he  heard  any  things  of  Mr.  Dormer's 
hein^  cone  to  take  the  air  F 

Eipiinttone,  No,  my  lords,  I  never  did, 
upon  my  oath. 

Seij.  Pengelly.  Whether  he  did  not  hear 
the  earl  of  Macclesfield  make  a  declaration  to 
tbatpttr(N>rtf 

ElpUfutone.  I  do  not  remember  tliat  the 
iKrfrie  lord  ever  made  any  such  dechHution. 

Beij.  Pengelfy.  He  mentioned  several  orders 
be  found  in  the  books  of  the  Bank,  as  I  ap* 
preheoded  him ;  whether  was  there  any  oiher 
order  pnder  my  lord  Waodesfieid's  hand  ? 

Elphinttane,  No,  I  saw  bnt  one  onginal 
order  signed  by  the  noble  Ear),  of  which  this 
is  a  copy  in  my  hand. 

Mr.  lAttwyehe,  This  was  an  order  under  my 
lord^s  hand  a  considerable  time  after :  1  desire 
lie  may  be  asked,  Whether  he  hath  heard  of 
^ny  mrder  directed  to  the  governor,  deputy- 
gofernor,  &c.  of  the  Bank,  and  signed  by  the 
Chancellor,  and  that  original  order  left  there  f 
Elpldfutone.  My  loras,  I  would  be  verjr 
cautious  of  sayine  anything  that  I  do  not  re- 
uember ;  but  I  do  rememM^r  something  of  a 
discourse  of  an  order  given  for  stopping  of 
Dormer's  stock  and  effects  about  the  time  of 
Hr.  Dormer's  absconding;  bat  when  it  was  I 
can't  tdl. 

Mr.  Ijutwyche.  He  did  not  anderstand  me : 
my  question  is,  whether  or  no  he  hath  ever 
lieard  of  any  order  directed  to  the  governor, 
&C.  of  the  Bank,  and  ngned  by  the  Chan- 
eellor,  and  that  original  order  left  there? 

Elphifuione,  Nu,  mv  lords,  I  don't  say  I 
beara  of  auy  other  order  signed  by  my  Lord 
Ch^bellor,  and  directed  to  the  governor,  kc, 
of  the  Bank ;  bnt  I  heard  an  order  was  given 
by  my  lord  to  stop  Dormer's  stock. 

Mr.  LattDyche,  I  only  ask,  Whether  in  this, 
or  any  other  instance,  my  Lord  Chancellor 
made  orders  to  the  Bank,  to  be  left  thefef 

EJphiwtone,  1  don't  know  what  orders  are 
made;  if  was  out  of  my  province;  I  bad  no« 
ttiinflf  to  do  with  that ;  my  business  was  quite 
•oother  thing. 

Serj.  Fro^n.  I  would  beg  leave  to  take 
notice  of  one  observation  that  ms  been  made  on 
the  evidence  given  in  relation  to  the  order  of 
the  late  Lord  Chancellor,  as  thoiigh  it  was 
nnysaal  to  direct  anv  in  that  manner  to  the 
Bank;  but  to  that  I  b^ leave  to  answer,  that 
tins  was  not  an  order  of  the  Court ;  but  only  a 
particular  .direction,  which  he  in  bis  private 
capacity  sent  to  that  company,  out  of  his 
great  care  to  secure  the  effects  of  the  suitors ; 
and  this,  I  apprehend,  fully  clears  him  of  the 
bisection  made  to  him  of  tt%l€Ct  to  do  it  in  his 
judicial  capadty. 

TOL.  XVL 


Com,  Serf,  Yonr  iordsbips  cannsl  choose  bdt 
observe,  that  this  very  thing  implies  some 
caution  taken,  that  these  effects  of  Mr.  Dor- 
mer's should  not  be  transferred  witlioot  the 
privity  of  the  STfeat  seal :  this  order,  we  an- 
prehend,  wasror  that  put^Mse;  and  to  make 
this  plain,  we  shall  shew,  that  Mr.  Cottinghaa 
went  from  my  Lord  Chancellor  about  this 
matter. 

Mr..  Cottiugham  calted. 

Serj.  Probyn.  We  desire  Mr.  CotUngbam 
nay  be  asked,  how  be  came  to  have  notice,  and 
from  whom,  of  Mr.  Dormer's  withdrawing 
himself;  and  what  care  was  taken  to  secure 
his  effects  ? 

CotUngham.  Soon  after  Christmas,  1790,  te 
the  best  of  my  remembrance  as  to  the  time, 
Mr.  Farkhnrst,  Mr.  Dormer's  nephew,  came  to 
me,  and  told  me,  his  uncle,  Mr.  Dormer,  had 
withdrawn  himself  into  Holhind ;  and  the  rea- 
son was,  upon  accouatofhirbaving  left  money 
and  effects  belonging  to  the  suitors,  in  Mr. 
Wilb'on's  hands,  and  Mr.  Wilson  bad  been  vei^ 
uotbrtunate  in  the  Seuth  Sea  year,  and  waa 
likewise  gone  off.  I  acquainted  the  Bart 
of  what  passed.  The  Earl  directed  me  to  at- 
tend the  two  senior  Masters,  Mr.  Hiocoeks  and 
Mr.  Jlogers,  and  consider  what  was  proper  to 
be  done  on  that  occasion.  On  consideration, 
we  agreed,  that  it  was  necessary  to  get  Mr. 
Dormer  over. 

We  then  considered,  that  it  was  not  possible 
to  have  him  over,  unless  he  was  secure  of  bis 
liberty.  A  proposal  was  made  to  the  Earl,  that 
in  case  he  came  over,  he  should  have  his  li* 
berty;  the  Bari  ajmed  to  it.  In  the  mean 
time,  to  the  best  of  my  remembrance,  orders 
were  given  for  searching  of  his  office,  and  se^ 
cnrinff  yvh^t  effects  and  papers  were  there. 
The  Masters  told  me  that,  pursuant  to  these 
directions,  they  had  searched  his  office,  and 
locked  up  what  they  found  there ;  but  bia  ef- 
fects there  were  of  very  little  value. 

The  next  step  the  Earl  took  was,  he  directed 
pei^ns  to  go  to  the  Bank  and  the  South -Sea 
House,  to  stop  Uie  transferring  of  any  stock  or 
effects  in  his  name. 

In  April  folk>wing,  when  Mr.  Dormer  re- 
turned, be  came  late  to  me  one  evening,  and 
asked  me,  if  the  letter  writ  by  the  Master  was 
writ  by  the  Earl's  direction  f  I  tof^  him.  Yes. 
He  then  asked  me,  if  the  Earl  had  premised 
bis  liberty?  Otherwise  he  would  be  gone 
again. 

I  told  bim»  the  Earl  had  promised  him  his 
liberty,  if  he  would  make  a  full  discovers  of 
all  his  effects  upon  oath  ;  and  poake  over  all  he 
had  to  the  two  senior  Masters  for  the  bepefit 
of  the  suitors  of  the  Court;  and  assist  them  in 
getting  in  every  thinc^  that  belonged  to  him. 

He  said,  theseconditions  he  readily  submitted 
to,  and  would  attend  the  Masters  dccordinglr. 
I  spoke  to  Mr.  Rogers,  to  know  whether  be 
would  have  an  order  in  form  toexamine  Mr. 
Dormer  upon  interrogatories ;  and  that,  if  he 
would,  1  woolj  prepina.oiie^  and  fit  tteigntd. 
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He  told  me,  it  was  not  oeoeMiirv  ;  and  that 
tbey  thought  it  was  best  to  get  the  estate  ami 
ejects  IB  the  first  p1ac*e,  -before  that  should  be 
done;  fearing  if  Mr.  Dormer  was  severely 
dealt  with,  he  should  run  away,  and  an  order 
might  he  bad  afterwards,  if  necessary.  I  ior- 
\^\  to  tell  your  lordships  one  cironmstance  : 
sometime  in  the  summer  following,  either  in 
July  or  August,  I  happened  to  dine  one  day  at 
the  Blue-Posts,  behind  Lincoln's  Inn,  Mr. 
Dormer  came  to  me  with  tears  in  his  eyes  ;  he 
cried  bitterly,  aud  said.  That  the  Mastt^rs  bad 
stepped  him  of  all  he  had  in  the  world,  and 
begged  I  would  intercede  with  the  Earl  to 
allow  him  something.  I  desired  him  not  to  in  • 
sist  upon  it ;  for  Bis  effects,  as  I  was  in- 
formed, were  not  sufficient  to  pay  his  debts, 
and  he  knew  well,  that  the  Earl  coold  not  give 
away  the  /effects  of  the  suitors ;  it  was  out  of  his 
power. 

Mr.  Plummer..  I  think  yon  say,  Sir,  that  Mr. 
Dormer  faileii,  by  leaving  his  -money  aud  ef- 
fects in  Mr.  Wilson's  hands;  I  desire  to  ask 
bim,  what  he  moans  by  bis  effects  P 
.  '  Cotiuigham,  The  money  and  effects  beloug- 
to  the  suitors  of  the  Conrt. 


Flummer,    And  you  (old  my  lord  of 


iqg  to 

.    Mr, 

^bal? 

.    Cotiingkam.,  Y^,  I  told  my  lord  what  Mr. 

Park  hurst  had  ,  mentioned  of  the  money  and 

effect  of  the  suitors  of  the  Court  being  left  in 

Wilson's  liaods. 

Com.  Sctj.  I  desire  ha  would  inform  your 
lordships,  whether  or  no,  upon  this  occasion 
and  transaction,  he  applied  to  the  Masters  to 
make  up  this  deficient  of  Mr.  Dormer's  ? 

Cottingfiam,  As  to  the  deficiency  of  Mr. 
Dormer,  J  always  apprehemled  and  understood 
that  the  Masters  would  make  ^ood  that  defi- 
ciency, Mr.  Lightboun  except^,  who  always 
declared,  he  would  do  nothing  towards  it,  uo- 
less  it  were  put  on  another  foot. 

Cam*  Serj.  I  desire  he  may  be  asked,  whe- 
ther he  gave  any  such  information  to  the  earl 
of  Macclesfield  ? 

Cottingliam,  I  did  so ;  I  told  the  Earl  ofJt ; 
and  to  the  best  of  my  remembrance  Mr.  Hie- 
cocks  and  Mr.  Rogers ;  my  lords,  I  won't  lie 
positive,  but  1  think  Mr.  Hiccocks  and  Mr. 
Kogers  did  order  me  toii'ait  upon  the  Earl,  and 
let  his  lordship  know  that  the  body'  of  tite 
Masters  had  undertaken  to  make  up  the  defi- 
ciency ;  I  do  think  so,  1  will  not  be  positive  of 
that,  I  th  ink  it  fr as  so. 

Com.  Setj,  1  dddrie  he  may  inform  your 
lordslrips,  if  he  knows  how  it  came  to  pass 
that  Mr.  Dprmer  had  money  in  Mr.  Wilson's 
bands?    , 

Cottingham,  Mr.  Parkhurst  tokl  me,  and  I 
think  Mr.  Dormer  likewise,  but  of  that  1  am 
not  certain,  that  Mr.  Dormer  had  left  the 
money  in  his  hands  when  be  went  into  the 
country  in  the  long  vacation. 

Mr.  Onslow,  I  desire  he  may  be  asked,  what 
were  the  wo^ds  that  Mr.  Rogers  and  Mr.  Hic- 
cocks said  to  him  when  be  apprehended  the 
Masters  woM^i  make  good  tUa  deficiency. 


Cottingham.  I  think  it  was  what  T  M  ytv 
lordships,  that  the  body  of  the  Masteis  wmM 
make  good  the  deficiency  ;  I  do  not,  I  ctmot 
swear  that  positively. 

Mr.  Orulow.  Did  any  other  of  tha]fa*ii 
tell  you  so  ? 

dottingham.  Mr.  Godfrey  toM  ne,  I  aa 
positive  of  ihis«  that  Mr.  Godfrey  toM  me  tka 
.the  body  of  the  Masters  would  make  fisd 
the  deficiency ;  I  must  except  Mr.  Lgte- 
boun.— 1  have  beard  Mr.  Ed  wards  sav,  tint  he 
would  never  haye  paid  his  500/.  if  bebd 
not  apprehendod  that  it  would  have  beea  mde 
good. 

Com.  Serj.  This  makes  it  neoenary  for  va 
ask  another  <iue8tion,  and  I  desire  bemtjbe 
asked,  thongh  be  doth  not  remember  the  ^ 
ticolar  words,  yet  whether  that  tndueedbina 
believe  that  they  intended  so  to  do? 

Cottingham.  It  did. 

Com.Scrj.  Whether  upon  this  belief  he  tW 
inform  the  noUe  earl  that  they  would  nab 
good  Mr.  Dormer's  deficiency? 

Cottingham.  I  did.  I  told  the  noble  earl  a, 
and  that  his  lordship  needed  not  to  be  oDwy, 
they  would  make  it  good,  and  1  always  !» 
bended,  I  always  understood  they  would  iutt 

Mir;*Itt/wycA4f.  I  desire  lie  may  be  aW 
whether  the  deficiency  of  Mr.  Dormer  wm  em 
stated  so  as  to  know  how  much  it  was? 

Cottingham.  No. 

Mr.  iMttpyche.  Did  ihey  agree  to  mAt^ 
the  deficiency  when  they  did  not  koow  Wf 
mudiitwas? 

Cottingham.  I  heard  some  of  the  Mww 
say  at  first,  that  it  was  17,000/.  or  18,00» 
afterwards  they  said  80,000^.  and  then  8«,W 
and  of  late  it  comes  out  to  be  86,000/. 

Mr.  iMtw^he.  If  1  understand  Mr.  Mtj 
tingham  right,  he  speaks  of  several  MtstflV 
de«re  to  know  whether  he  means  all,  eiecp 
Mr.  Lightboun  ?  I  desire  to  know  whether  tbif 

all  nngly  promised  ?  .      u, 

Cottingham.  Singly,  as  I  remember;  »f' 
Edwards  can  tell  I  was  at  a  meeting  with  lB» 
at  the  Uvern,  1  think  they  said  singly. 

Sen.  Feng.  I  desire  he  may  be  asW,  w 
ther  this  discourse  with  the  Masters  »boat j^* 
ing  this  deficiency  was  absolute,  or  upoo  ««" 
imrticular    terms  or  conditions  of  ^fH  "* 

money?  ^^.Uf 

CotHngham.  Mr.  Edwards  told  mctt^o^ 

would  make  good  the  tleficiency,  provideii  nej 
continued  on  the  old  foot  as  usual.  .. 

Seij.  Fengdly.  That  is  to  ba^«  ^.^ 
posal  of  the  money,  the  money  to  bemi-* 

nands? 

Cottingham.  Yes.  ,j^. 

Mr.  Lutwyche.  I  desire  to  kw'^  ^J^w 
you  acquainted  the  earl  of  MacdefMa  y» 

Cottingham.  No,  this  was  but  Wd/,®?  i, 
Edwards  told  me  that.    It  was,  I  1*"*^ 
November  or  December  last.  ny. 

Hlv.  Lutwyche.  Did  nono  of  tbt  •«»«•' 
era  acquaint  yon  ao  ? 
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Cottlugham,  No,  I  don't  remember  any  other 
klaster  did. 

Mr.  Lutwyche,  I  decire  to  ask  yoa,  whether 
'ou  erer  heard  what  interest  Mr.  Wilson  al- 
owed  fo  Mr.  Dormer  ? 

Cottingham,  In  December  last,  when  the 
iooompts  were  liefore  the  jod^s,  the  Ear)  told 
ne  that  Mr.  Wilson's  composition  was  com* 
Miied  of,  it  was  said,  that  Mr.  Wilson  had 
Mid  20s.  in  the  ftound,  and  ordered  me  to  talk 
rjth  Mr.  Wilson  ;  and  accordiof^ly  1  did  sea 
biiD,  and  blamed  kim  for  imposing'  upon  the 
If  asters  in  the  composition  he  made  witli  them, 
f ben  he  had  paid  other  creditors  theiKwhole 
demand  ;  he  denied  it. 

Mr.  Lutwyche,  That  is  not  the  question ; 
srhat  interest  did  Mr.  Wilson  allow  Mr.  Dor- 
ner  for  the  suitors'  cash  ? 

Qottin^ham,  lam  going  on  to  that  part.  Mr. 
Wilson  said  to  me,  Whv  is  all  the  blame  laid 
ipon  me?  I  allowed  Mr.  Dormer  ?ery  larse 
wterest  fbr  his  money :  1  could  have  set  aside 
^is  debt  upon  the  score  of  an  usurious  contract; 
[  was  resolved  I  would  not  do  it ;  I  would  shew 
nyself  to  all  the  world  to  be  an  honest  limn ;  I 
Ifave  my  creditors  all  that  1  had,  what  would 
tb^' hare  more?  • 

Mr.  Ltttwyche.  Whether  he  mentioned  ten 
per  cent,  or  no  ?   ' 

'  Coitingham,  No,  he  did  not,  but  he  said  be 
bad  ftrren  large,  high  interest,  and  the  Court 
bad  had  as  much  as  bis  other  creditors. 

€^am,Serj,  When  was  this  discourse? 

Coitingham.  It  must  have  been  in  December 
last,  when  the  judges  were  enquiring  into  this 
matter,  because  be  told  me  Mr.  Edwards  had 
been  with  them  about  the  composition. 

ISeri.  Frobyn.  Recollect  what  was  said  upon 
this  discourse,  whether  be  said  that  the  Court 
Df  the  Masters  had  as  much  as  any  of  his  other 
creditors? 

C&ttingham,  He  told  me,  I  am  an  honest 
nan,  the  Mattera  had  as  much  as  my  other 
creditors,  what  would  they  iiave  more  ? 

Serj.  Probyn,  tt  is  our  misfortane  we  can't 
Dfoduce  Mr.  WilsoiiL  here,  we  are  deprived  of 
bis  evidence,  whieb  would  have  been  very  niia- 
lerial,  by  bis  death  ;  we  are  told  he  baa  very 
lately  shot  himself. 

Cottinghun.  He  was  very  poor,  I  alWtys 
k)oked  upon  him.  to  be  ao  honest  nan ;  be  told 
me  at  the  same  time,  1  foreot  to  tell  your  lord- 
ships, if  Mr.  Poulter  cookl  be  but  deUvered  up, 
be  sbonkl  be  very  easy ;  he  was  sure  be  was  lo 
drcumstancea  to  pay  him. 

Com.  Serj,  M^kirds,  ifthef^entlemen  have 
dene  with  this  witness,  we  desire  to  call  a  wit- 
nets  or  two  in  rdatien  to  the  14th  Article,  to 
shew  the  credit  of  Poulter  when  bis  debt  waa 
assigned.  We  apprehend  that  a  little  evidence 
will  serve  to  clear  up  the  innopence  of  this  no- 
ble Earl  OB  this  occasion  :  the  g^reat  concern 
the  noUe  Barl  had  to  make  up  &ia  deficiency 
of  Mr.  Dormert  mftde  him  with  the  best  of  his 
knowledge  and  power  apply  thereto;  a  little 
evidence  will  nsake  it  appear,  that  howeyer  un« 
lertttiiate  it  was  ia  the  cew^nettee,  be  did  it 


to  make- the  moat  he  could  Ibr  the  toitonof  the 
Court 

Mr.  Hunt  sworik 

Com.  Serf.  My  lords,  we  call  this  witness  to 
prove  the  two  judgments,  the  one  against  Poul- 
ter, to  shew  that  there  was  a  real  debt  due 
from  Poulter  to  Wilson ;  the  other  is  a  copy  of 
a  judi^ment  by  Wilson  against  the  manhal  of 
the  King's-bencb,  for  the  escape  of  Poulter. 

Hunt.  My  k>r(ls,  I  examined  these -two  oh 
pies  of  judgments  with  the  records  in  the 
Court  of  Kio(jr's-benGh.  They  are  true  oopiea 
of  the  judgments. 

Com.  Setj.  1  desire  he  may  be  asked,  whether 
he  was  the  attorney  for  Bfr.  Wilson  ? 

Hunt.  I  was  the  attorney  for  Mr.  Wilson 
in  that  a^inst  Machen,  and  entered  up  the 
judgment  m  the  other. 

Com.  Serf.  Is  it  your  lordsbios'  pleasure  that 
the  judgment  should  be  read  at  large.' 

^ij.  Pr<^yn.  Read  only  a  wonl  or  two  of 
the  judgments,  the  names  of  the  plaintiff  and 
defendant,  the  money  demanded,  and  the  sums 
recoyered. 

[Clerk  reads  the  beginning  and  ending.] 

**  Memorandum  quod  alias,  scilicet  Termioo 
Sancti  Hilarii  ull'  prseterit'  coram  Domino  Rege 
ven'  WilUelm'  Wilson  yersus  Edvardnm  Poul* 
ter — Ideo  considerat'  est  quod  pnedict'  WiU 
lielm'  recuperet  yersus  prcfat'  Edvardnm 
Poulter  damna  sua,  ous  quidem  dangtna  in  toto 
se  attingunt  ad  octooedm  mille  septingent'  et 
sexagint'  librae  duodectm  solid'  et  quinque 
denar'," 

Serj.  Probyn.  The  first  is  against  Poulter. 

Mr.  Lutwyche,  Look  when  the  judgment 
was  signed. 

Hunt.  It  was  signed  S9  December,  1731. 

[The  Judgment  read  against  Machen.] 

■  4 

**  Placita  coram  Domino  Rege  apud  Westm' 
de  Term'  8ancti  Michaelis,  undecimo  GeorgiL 
Memorandum  quod  Willielm'  Wilson— protu- 
lit— biltam— vers'  Richardom  Machen—de 
plaeito  debiti — quod  reddat  ei  octodecim  mille 
septingent'  octogint'  et  un'  lib. — Ideo  conside- 
rat' est  quod  pned'  Willielm'  Wilson  recu- 
peret, &c.'*        t 

Judgment  signed  27  Noy.  1724. 

Com.  Serf.  li  your  lordships  pleflse  he  majp 
be  asked,  if  be  knows  of  any  ofier  made  by 
P^ter  for  a  compo^lion,  and  what  som  of  mo* 
ney  was  offered,  and  how  Mr.  Wilson  behaved 
himsdf  on  Uiat  occasion? 

Hunt.  I  don't  know  of  any  composition  of* 
fered,  of  my  own  knowledge ;  1  have  bcar^ 
the  present  marslial  of  the  King's-bencb  say, 
there  waa  1,0002.  offered ;  but  I  had  orders 
from  my  client,  if  any  offer  were  made  to  me, 
not  to  accept  it,  but  to  reter  the  person  who 
made  it  to  him. 

Com.  Serf.  As  Mr.  Wilson  is  dead,  I  deaire 
Mr.  Hunt  may  be  aaked,  whether  Mr.  Wilson 
gaye  any  reason  fer  that  order  not  t^  ^om^Mod 
with  him? 
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f  &aU.  Mr.  WiMoil  h«th  oAeo  ndd  thai  it 
was  his  opinion  Mr.  Poultor  wm  able  to  pay 
him. 

Com,  Serf.   We  liaye  done,  my  lords,  with 
tlifs  witness. 

'  8erj.  Pro6y 91.  My  lords,  wo  beg  leare  to  call 
a  witness  to  shew  that  at  this  time  Mr.  Poulier 
llad  the  reputation  of  being  a  man  of  fubstaooei 
and  an  honest  man. 

.  Mr.  Peter  Gandy  sworn. 

-  8eij.  Friahyn.  My  lords,  1  desire  Mr.  Crandy 
'My  give  yoar  lordships  so  account^  whether 
Mr.  Ponlter  had  not  the  reputation  of  being  a 
substantial  roan  about  the  year  1729  orl7 88 ? 
Gandy.  Mr.  Poulter  always  lived  in  good 
nepotatioo,  and  was  reputed  to  be  an  honest 
man ;    he  lived  at  Hackney,  he  told  mo  he 

Surchftseil  6,000/.  South  Sea  stock,  which  cost 
im  S5,000/.  and  transferred  it  to  Mr.  Knight, 
and  Mr.  Knight  gave  him  nothing  for  it. 

SSerj.  Pro^fn*  I  desire  to  ask  you,  whether 
he  was  a  substantial,  h<me8t  man  ? 
•  Gandy  I  believe  ho  was  ;  he  alwajs  bore 
an  extraordinary  character,  I  believe  I  might 
summon  all  £x(*hange-alley,  and  they  would 
say  the  same ;  he  was  reputed  to  be  worth  a 
great  deal  of  money,  and  a  very  honest  man. 

Mr.  Lutwyche,  At  what  time  was  thisthat  ho 
was  thought  a  man  of  snbstance  ? 

Gandy,  When  he  lived  at  Hackney. 
"  Mr.  Luiwyche.  After  he  was  arrested? 
'   Gdndy,  Yes. 

Mr.  Lutwycke,  Will  you  say  after  he  was 
arrested  he  was  a  substantial  man  ? 

Gandy.  No,  my  lords,  1  do  not  say  he  was ; 
but  ht  was  generally  reputed  to  be  so* 

Mr.  Lti^a^ycAe.  Whether  at  the  same  time 
you  mention  that  he  told  you  the  circomstanco 
of  trknsferring  stock  fo  Mr.  Kni^t^  that  iras 
not  given  as  a  reason  for  his  deiiciencv  ? 

Oandy.  He  said,  he  had  been  able  to  pay 
Mr.  Wilson  every  farthing,  if  Mr.  Knigfit  nad 
not  gone  away. 

Mr.  Lutwyche.  That  is  what  Mr.  Pmdter 
told  Mr.  Gandy. 

'  Serj.  Peng.  1  desire  he  may  be  asked  when 
Poulter  was  nrst  kiiown  to  be  in  a  failmg  oon* 
dition  P^GtfnJy.  I  don't  know. 

Ser).  Peng.  When  was  he  arrested  ? 

Gandy.  Idontknow;  he  told  aae  foe  should 
kave  been  aide  to  have  paid  Mr.  Wilson,  iTMr. 
Knight  had  not  gone  away. 
'  Ben.  Peng,  jBid  he  givo  you  that  aa  a  isa- 
ion  why  he  could  not  pay  Mr.  Wilson? 

Gandy.  Mr.  Knigh't  notpa3ring  bim^  ho  said 
lie  O0uld  not  pay  Mr.  Wilson. 

Ser).  Peng.  Was  that  the  reason  ? 

Gandy.  H^e  is  another  gentleman  wiU  tdl 
ijrou  ho  was  employed  to  make  a  Ooroposition 
with  Mr.  Wilson,  and  he  can  tell  yon -mora. 

Mr.  Onsiinb.  What  watoPoolter*sprafe8siottP 

Gandy.  He  was  a  servant  to  Mr.  Stmnd 
*    Mr.  Owhrn.  What  is  Mr.  Stroud  ? 

Oan(fy.  Mr.  Stroud  is  a  awora  broker. 

M^Onthw.  Idoftireloklow  whatpraftt* 
aba  this  person  ia  of  ? 


Gandy.  I  transact  in  Sxchango-AQejvi 
broker. 

Mr.  Lutmyehe,  Did  not  Mr.  Poulter  tnawt 
as  a  broker  too? — Gandy.  Yes. 

Dr.  Sayer.  We  are  not  now  npoo  tbc  pait 
what  he  was  really  worth  at  that  time,  kt 
what  his  reputation  and  character  was,  uA 
therefore  we  desire  to  know  what  that  mi^ 
whether  ho  was  not  looked  upon  as  a  iaiNl» 
tial  man  ? 
'    Gandy.    He  bore  a  good  charaoler. 

Mr.  Strange,  W  hat  waa  his  cfaaiaeter  ii  0 
bis  circnmstances  at  that  time  ? 

Gandy.  His  characler  was  then  verj  goo^ 
and  so  continued  till  he  was  put  in  prissn, 

Mr.  Strammt,  Where  is  he  now  r 
.  Gandy.  ifo  is  at  Rotterdam. 

Mr.  Scott  sworn. 

Com.  Serj.  I  desire  that  Mr.  Scott  may  i^ 
form  your  lordships,  whether  ho  Inew  Mr. 
Poulter,  and  what  bis  characler  and  repalatiii 
was,  as  to  substance? 

Scoit.  Mr.  Pooher  I  had  been  acqnaiild 
with  a  great  many  years ;  I  looked  opoa  Ua 
to  be  a  very  honest  man ;  and  in  the  year  1710 
he  transacted  abundance  of  business,  andl  tf 
a  great  deal  of  business  for  him  and  sane 
other  gentlemen  at  that  time,  as  a  scriteaa. 
In  the  year  1790,  upon  the  iail  of  the  Mil, 
he  came  and  told  me  he  was  ruined  by  it,  tfl 
begged  of  me  to  assist  bion.  Ho  told  mA 
first  he  had  some  aecoonts  depeudiagwitkMr. 
Wilson. 

Sen.  Peng.  1  desire  he  may  repeat  it»  wbet 
he  told  him,  and  whou  ? 

SeoU.  About  December  1730,  befbit  Mc 
KiMght  wentawav,  he  said  he  had  isffes^ 
eouniB  with  Mr.  Wihtoi  and  that  be  wu^ 
teHy  ruined,  because  he  said  he  had  tnn- 
ferred  6,000/.  South  Sea  stock  to  Mr.  KiMfH 
which  cost  him  40,000/.  or*  better,  aiid  if  k 
oould  not  get  it  of  Mr.  Knight,  he  ouist  k 
ruined.  He  told  me  I  was  acquainted  widi 
several  gentlemen  of  Mr.  Wilson's  aoquaiit- 
ance,  and  desired  me  to  spesik  fo  him  or  tkm 
about  this  matter. 

Sometime  after,  Mr.  Wilson's  ffpfeais,  UT' 
Ashton,  I  think,  and  one  Mr.  NewtMi,  tent  it 
Mif?  Poulter,  and  deaired  a  oteeting  oo  tJ]et^ 
half  of  Mr.  Wilson.  I  went  on  the  bebalT  of 
Mr.  Poulter,  and  carried  a  friend  with  ste; 
we-met  at  the  Grown-  tavern  over  against  & 
dementia  church,  and  wo  told  them  bow  fc 
Poulter  was  served  ;  that  Mr.  Knight  bad  A 
mo€4i  stock  of  his  without  any  asaoner  of  cm- 
sideration,  as  Mr.  Poulter  had  told  os ;  M 
Mr.  Poulier  waa  willing  to  do  any  thiag  tbcy 
oould  expect  Some  conaUarabla  linM  sfto* 
warda,  i  heard  Jttr.  Poulier  had  bnan  ansitMl, 
and  he  desired  ma,  as.  being  aoauaimsd  «ilk 
Mr.  WUsoa,  to  m  to  Mr.  WUson,  and  see  if  I 
could  mako  up  iSe  affair;  be  appralieaddlM 
his  bail  WD«M  sunrondor  liim :  wbereupM  i 
a^ent  to  Mr.  Wilson,  and  tidd  him,  that  llr. 
Poallcr  proteated  to  mo  ho  was  worth  brt 
«iAJ04 or thonabovta, and  ikHhswmM^ 
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dcayoor  to  9«l  friends  to  nuke  it  ap  4^000/.  if 
tfr.  Wikon  would  accept  it.  1  was  with  5Ir. 
WiisoB  stfenl  times  aooot  this  matter,  but  be 
woald  Mt  aooept  it. 

Sen.  Feng,  Bm^  he  give  any  reason  why  be 
woald  not  acoej»t  it  f 

Scoit.  He  sdd  be  looked  npon  fltr.  Poaltef 
not  to  be  au  honest  man,  and  that  be  could 

e^mere;  Isaid  be  had  better  take  tbat  than 
epbimin  prison* 

Com,  8aj,  Notwithstanding  these  private 
intimations  of  bis  disabili^,  f  desire  to  know 
wbat  was  Us  general  chancter  as  to  bis  oir-* 
cumstanccs? 

Scoti,  If  e  was  looked  npon  to  be  a  very  bo* 
nest  man,  and  in  gsfd  eircnawtances  ;  be  bath 
been  trosteik  with  thousaJMls  and  thousands  of 
pooods. 

Sen.  Peng,  t  desire  he  majr  be  asked,  whe- 
tlier  the  oaooejN  the  S4|QOO/.  Wilson  lent  to 
kim,  was  not  for  stock-jobbing,  for  him  to 
traffic,  with  in  the  alley* 

Scott,  1  know  nothing  at  all  of  that. 

Seij.  Feng,    Whether  be  hath  not  declared 

Scott.  No,  I  know  nothing  of  tbat ;  when* 
^er  1  was  in  compiMiy  with  Mr,  Wilson  he 
was  always  very  shy,  and  wquUI  not  speak 
nneely- 

Mr.  Fiummer*  I  desire  be  may  be  asked, 
whether  in  June  or  May  17$0,  be  UK>ked  upon 
Mr«  Poolter  to  be  a  good  man  ? 

ScotL  Mr.  Poulter,  in  April  or  May  1721, 
told  me  his  circumstances,  and  desired  me  to 
ge  to  Mr.  Wilson  to  meet  those  gentlemen, 
and  to  treat  with  them ;  but  every  body  then, 
except  four  or  five  persons  to  whom  he  bad 
nude  known  bis  arcumstanceiiy  reputed  him 
an  honest  and  a  bubstaotial  man« 

Com.  Serf,  I  desire  be  may  inform  your 
lordships,  in  May  1731,  what  his  general  cha- 
ncter was,  or  wbat  wss  generaliy  thought  hy 
other  people  of  him,  without  relation  to  bis 
own  particular  knowledge  f 

Scott,  He  was  looked  upon  as  a  man  of  snb« 
ataooe,  and  a  ^ery  honest  man. 

Mr.  Sandys,  I  desire  he  would  explain  him- 
self; whether  be  was  looked  upon  at  that  time 
by  himself  to  be  a  sufficient  man,  and  able  to 
answer  the  demand  of  Mr.  Wilsoo  ? 

Scott,  He  bad  told  me  a  reason  to  induce 
me  to  have  hot  an  ill  opinion  of  his  ability^  that 
be  had  transferred  6,000^  stock  to  !Mr.  Klaighi, 
which  cost  him  40,000^  and  upwards. 

Serj.Peng.  Whether  Mr.  Poulter  at  that 
time  went  on  dealing  in  the  way  of  business  as 
be  did  before  f 

.  ScotL  No,  I  believe  he  did  not  at  that  time : 
I  beMeve,  in  1730,  his  business  was  done,  and 
be  thought  himself  worth  a  gnsat  deal  of 
money. 

Dr,  Swer.  Whether  in  the  year  1730,  he 
was  not  tooked  upon  to  have  got  a  great  deal 
of  money,  and  for.thut  reason  to  have  quitted 
Ilia  business. 

.  Scoti,  It  was  then  taken  so;  be  wno  then 
Ipiok^  npmi  as  a  wum  of  great  sMbstanoe: 


there  vrere  not  above  five  who  knew  his  circum- 
stances to  be  otherwise;  be  waa  generally 
looked  upon  then  to  be  a  man  of  substance. 

Mr.  Lutwyche.  It  is  a  very  surprising  wsgr^ 
to  establish  a  man*8  reputation,  to  say  he  was  a 
man  of  substance  when  be  offered  a  oompoai- 
tion ;  and  at  the  saitie  time  be  could  not  psj^ 
his  debtSi  he  is  understood  to, be  a  man  of  sub*, 
stance;.  I  desire  to  know,  whether  it  was  afler 
or  before  ^ou  had  that  meetingi  and  offeiel 
the  oomposition  f 

Scott,  1  believe  it  was  after. 

Mr.  Lutwy'che,  Did  you  take  him  to  be  n 
man  of  substance  aflerwards,  after  you  had 
offered  a  composition  for  him  f 

£.  of  Maitc^  This  gentleman  bath  unawsred 
two  things  very  oonsistenty  that  be  and  fl^me  Off 
four  more,  who  knew  Mr.  Poulter's  ouronm** 
stances,  knew  that  be  was  not  a  man  of  fub^ 
stance  then, .  bat  that  all  other  people  locked 
upon  him  to  be  a  man  of  substance,  and  he  telle 
yo^  bow  be  came  to  be  so  esteemed* 

Scott,    Yes,  so  it  was. 

Mr*  Lutwjfdte,  I  desire  to  know  again,  wbb» 
ther  after  the  year  If  30,  he  transaetod  bnsinsgb 
as  be  used  to  do  ?--^col^.  No. 

Mr.  LtUayche.  (  desire  to  know  againi 
whens  be  lived  after  the  year  UiQO,  and  wh«l 
means  he  bad  to  live  upon,  bosidss  his  busi- 
ness? 

Scott.  He  lived  as  a  gentlenan  st  Haek- 
aey,  bad  his  house  well  furnished  and  full  nf 
plate ;  I  have  been  at  bii  house  several  times. 

Mr.  Lutfpyche,    How  long  ago  P 

Scott,  1  believe  «  year  and  a  half,  or  two 
years  ago. 

Dr.  Sayer.  I  donH  apprehend  it  is  materiU 
wbi^t  tbis  gentleman  thought  from  the  privsUn 
conversation  he  hnd  with  Mr*  Poulter.  The 
gispeialxepHtation  is  sufficient  for  us  to  jos^fy 
wbat  was.  done ;  1  deske  he  may,  be  asked« 
whether  till  that  conversaiion  be  himself  dul 
not  look  u|»on  him  to  be  a  man  of  substance  ? 

Scott,    I  looked  upon  him  toheaman  oT 
substance,  tUl  he  told  me  be  was  so  unhp^^pv 
that  he  could  not  get  his  4f>fiQ0i.  and  upwirds 
of  Mr.  Knight. 

Mr.  Lutaycke^  When  was  it  be  toM  you  so  P 

Scott,  1  believe  some  tims^  an  Decembse 
1730,  that  be  told  me  so  first. 

Mr.  iMtwtfche.  The  eompositkm  was  in 
1733. 

Serj.  Pengelly.  I  desire  he  may  be  asked 
one  general  yisotion.  Whether  after  the  year 
1781,  Mr.  Poulter  retained  any  channter  of 
suifidency  or  abili^  P 

Scott.  He  was  looked  upon  by  eveiy  one 
tbat  did  not  know  this  affiur  of  Mr.  Knight's, 
to  be  a  man  of  sufficiency  in  1731. 

Mn  iMtmycM.  ARer  1781^  whether  it  was 
not  generally  known  that  Mr.  Poulter  was  ao 
insufficient  man  P-^&so^.  No,  I  believe  net. 

H,.  of  Abingdon.  If  they  have  done,  Idesira 
to  ask  this  witness  a  question,  whether  it  wan 
generally  known  that  BIr.  Peuksr  bad  trans* 
acted  for  Mr.  Knight  P 

Scotf,    Notaalknoirirf^  IMieveniitt    . 
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Sen.  Trolnfn.  My  lords,  we  shall  trouble 
jrovr  rordBhips  whh  no  farther  evidence  on  this 
Article.  So  if  your  lordships  please,  we  shall 
■DW  proceed  to  the  other  Articles. 

Mr.  Strange.  With  your  lordships'  per- 
BtssiOii,  we  will  now  go  on  to  the  next  set 
of  Artider  that  were  opened  by  the  Mana- 
gers for  the  honourable  House  of  Conmons, 
which  are  the  Fifteenth,  ^xteeutb,  and  Se- 
venteenth Articles.  And  I  shall  now,  as  I  did 
before,  confine  myself  to  these  particular  Ar- 
ticles. 

The  Charge,  toy  lords,  in  these  three  Arti- 
cles consists  of  several  acts  supposed  to  be 
done  by,  or  by  the  order  of,  the  noble  Earl 
within  the  bar,  and  are  laid  to  be  aH  tending  to 
the  same  design  of  concealing  the  deficiency 
•f  Dormer's  office. 

*  For  which  purpose,  my  lorra,  it  is  said  the 
aceounts  of  the  Masters  were  called  for,  not 
with  any  desig^n  of  examining  the  aoconnts, 
hot  with  an  intent  to  terrify  the  Masters,  and 
•Mige  them  to  contribute  towards  answering 
tfie  demands  that  should  be  made  upon  that 
office :  and  as  an  instance  cf  this  design,  the 
Commons  charge,  that  after  a  contribution  by 
nine  of  the  Masters,  the  Earl  did  not  oblige 
them  to  bring  in  their  acoounts. 

That  upon  occasion  6f  another  sum  of  money 
wanted  to  pay  ofi^a  suitor  who  had  an  order 
for  roon^  iu  Dormer's  office,  the  noble  Earl 
pressed  the  Masters  to  raise  it  amongst  them* 
aelres;  and,  upon  their  refusal,  caused  his 
secretary  to  nay  it:  and  that  notwithstanding 
this  notice  or  Oiorroer's  deficiency,  an  order  was 
afterwards  made  for  Mr.  Edwards  to  enquire, 
whether  there  was  likely  to  be  a  loss  of^  any 
money  deposited  with  Mr,  Dormer. 

And  as  a  farther  instance  of  this  endeavour 
to  conceal  the  deficiency,  it  is  insisted  on,  that 
several  orders  were  made  for  the  paying  some 
suitor*  the  whole  of  their  demand,  without  re- 
gard to  that  just  proportion  to  which  the  other 
suitors  were  entitled. 

This,  my  lords,  is  the  state  of  the  complaint 
contained  in  these  three  Articles. 
'  And  as  to  the  first  part  of  the  complaint  in 
dalling  for  the  account,  and  terrifying  the  Mas. 
ters  into  a  contribution,  I  shall  beg  leave  to  in- 
sist upon  t«ro  facts;  eitftier  of  whieh,  in  my 
humble  apprehension,  will  be  a  sufficient  de- 
fence against  theChar^. 

The  first,  my  lords,  is,  that  the  contribution 
was  voluntary :  and  the  next  is,  that  long  after 
this  contribution  the  accounts  were  continued 
to  be  called  for,  notwithstanding  it  is  charged 
to  have  been  dropped  immediately  upon  the 
contribution. 

'  To  prove  the  contribution  voluntary,  I  beg 
leave,  my  lords,  in  the  first  place  to  look  back 
upon  Mr.  Ldghtboun^  evidence,  where  he  ac- 
Quaiuted  your  lordships,  that  upon  his  asking 
tne  noble  Eari,  who  the  proposal  came  from, 
the  Earl's  answer  was,  that  it  came  from  some 
of  the  Masters:  and  he  concluded  his  account 
^f  that  coBveiMttion  with  iafwrmiBg^your  lord- 


ships, that,  upon  his  declining  to  cooliilmt^ 
the  Earl  left  him  fo  his  liberty. 

But,  my  lords,  not  to  rest  it  upon  Hr.Lffhl' 
boun's  evidence  only,  we  shall  cdlMr.Got- 
tingfaam,  who  was  aeqnanted  with  the  whole 
transaction^  and  will  inform  your  lordship, 
that  the  contribution  was  altogether  volonttiy, 
and  of  their  own  proposal. 

My  lords,  the  other  brandi  of  the  Ailiclei 
and  which  indeed  is  the  jet  of  the  whole,  re^ 
lates  to  the  dropping  the  design  of  looking  iato 
the  accounts  upon  the  making  of  this  csatn- 
bution,  which  we^hftllbeabletofiUsiff;  lal 
the  account,  my  lords,  we  ahall  give  of  Ihi 
whole  transaction  is  this : 

In  February  1740,  Mr.  Cottingham,  by  tbe 
Earl's  direcCkmsi,  wrote  a  letter  to  the  Hviien, 
requiring  them  to  make  up  their  accoooti,  tiiA 
present  them  to  the  Earl,  acctwdtng  to  a  plu 
which  he  imparted  to  them  in  that  letter. 

Your  knrdsfaips  are  pleased  to  observe,  tiul 
Mr.  Dormer'9  failure  was  at  Chrismias,  tsi 
this  letter  in  February  foUowing,  before  Mr. 
Dormer  had  any  leave  to  come -over,  or  wj 
discovery  had  been  oude  of  th^  condition  of  hi 
office.  •  '• 

My  lords,  the  use  whidi  the  honourable  Hi- 
naMv  say  was  to  be  made  of  this  letter,  wm 
so  little  understood,  that  some  of  the  BMot 
did,  pursuant  thereto,  make  up  and  ddifcr  ii 
an  accomptj  though  not  according  to  the  dim* 
tions  they  had  recdved :  and  tbenffair  of  Mr. 
Dormer  coroitig  on,  caused  a  stop  in  makiig 
up  these  accompts,  till  after  the  appoiotiiy  % 
successor,  and  making  the  contribotton,  whidii 
I  think,  is  already  fixed  to  havebeenio  or  aM 
August,  1791. 

My  lords,  the  summer  being  then  Iv  i'- 
vanccd,  and  every  lN>dy  going  out  of  town,  tbe 
accompts  were  ncit  exacted  at  that  tinse ;  M 
upon  their  return  to  London  a  new  order  wai 
sent  by  Mr.  Cottingham  in  November,  with 
fresh  directions  fi»r  bringing  in  their  aooomptt* 

My  lords,  1  must  here  1^  leave  to  obterre, 
that  if  the  contribution  was  ail  that  wasstod 
at  by  calling  for  these  accompts,  how  cones  it 
to  pass  that  Mr.  Lightboun,  who  never  conln- 
buted,  was  not  called  upon,  in  a  .P**^]!! 
manner,  to  bring  in  his  accompt,  which,  !<'» 
not  observe,  was  proved,  or  so  much  as  opesn 
by  the  learned  Managers  ? 

My  lords,  the  true  reason  why  these  te- 
compts  were  not  brought  in,  was  tbe  io»p0^ 
able  difficuldes  of  such  an  undeftakiD^>Ji| 
which,  I  am  persuaded,  no  other  evkleoceiMed 
be  given,  than  to  reflect  on  the  prooeedfig' 
that  have  be^n  of  late  in  taking*  these  accompt*' 

But,  my  lords,  a  learned  Mao^  ^^ 
pleased  to  say,  'why  did  this  ooUe  Bylj^ 
the  office,  if  be  was  not  able  to  do  tbehnis^ 
of  it  ?  I  hope  your  lordships  won't  tbioku^ 
noble  Earl  was  idle  all  tbe  while:  «v^J.^ 
knows  the  great  variety  of  business,  *"" Jt 
continoal  hurry  a  Chancelkir  is  in :  tbe  ««; 
nary  business  of  the  Court  of  Cban^eiy  i**** 
ficieht  to  engage  a  man  of  unoommoo  sppltc^ 
tioB:   what  a  fiitigue then,  my Idt^ "M*** * 
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be»  when  the  Beoeanry  attftndante  mptm  your 
lordshi|>s,  and  at  the  oouodl  table,  are  loth 
taken  auto  theaceouDt?  Sure  1  am,  my  lorda, 
it  caa  Dcver  be  said,  that  there  waa  ao  want  of 
tkne  or  leisure  for  taking  these  acoounts. 

My  lords,  the  next  bmocb  of  the  Charge  is 

the  order  for  1,000/.  to  Mrs.  Cbilty,  which,  it  is 

said,  was  paid  by  the  ooble  Earl's  direction,  in 

order  to  conceal  the  deficiency :  bat  pray,  my 

lords,  do  not  the  Article  and  evidence  both 

deatroy  the  supposition  ?  Could  the  earl  of  Mac- 

eleafield  intend  to  conceal  the  deficiency,  when 

he  cautioned  Lockman  against  marrying  Mrs. 

Obitty,  in  prospect  of  any  more  money  to  be 

coming  out  of  Dormer's  office  ?   **  That  this 

would  be  the  last  payment"  (1  give  your  lord- 

abipa  the  very  wonls)  *'  she  was  Uke  to  recei? e 

out  of  the  money  paid  into  thehands  of  Mr. 

]>ormer,  for  the  residue  thereof  wai  in  danger 

of  being  lost,  by  reason  of  tlie  deficiency  in  the 

effects  of  Mr.  bormer."    Is  this,  my  lords,  a 

C0tt«ralment  of  the  deficiency  f   A  payment  of 

1,000/.  of  the  noble  Earl's  own  money,  in  order 

that- the  suitor  should  ha? e  no  suspidon  of  a 

deficiency ! 

But  to  go  fiirthtr,  my  lords,  we  shall  shew, 
that  the  payment  of  this  money  did  not  proceed 
from  any  such  low  motive,  as,  T  may  say,  is 
uneharttably  represented  in  this  Article,  bot 
from  a  noble  mixture  of  generosity  and  com* 
pasaioD^. 

Mr*  Lockman,  my  lords,  represented  him- 
pelf  as  an  undone  man  if  be  had  not  the  money : 
he  first  insinuated  himself  avaong  Uia  noble 
Earl's  servants,  as  a  person  qnder  the  utmost 
distress :  and  the  frequent  solicttations,  which 
himself  owns,  are  a  strong  evidence  of  that  di»- 
trese:   when  he  bad  gained  access  to  the  Earl, 
he  told  his  story  in  so  moving  a  manner,  not 
without  intimations  of  some  desperate  resolu- 
tion he  might  be  forced  to  take  if  he  had  not 
the  mone3r  against  the  time,  that,  in  pure  com- 
passion to  his  distress,  the  noble  Eiurl  (whose 
purse  was  always  open  to  the  unfortunate)  was 
preTstled  wkh  to  order  hkn  the  mon^.    And 
we  shall  prove  to  your  lordships,  that  how  little 
sensible  soever  he  now  js  of  so  great  a  favour, 
yet  at  that  time  he  expressed  himself  in  terms 
of  one  the  most  highly  obliged  ;   and  I  believe 
when  our  witnesses  to  this  transaction  come  to 
be  examined,  they-  will  leave  Mr.  Lockman 
▼ery  little  credit  with  your  lordships,  and  will 
vidp^  away  the  most  remote  se^pieion  of  afleet- 
ittg  any  concealment  by  this  transaction. 
-    My  lords,  the  test  brtnob  of  this  Article  re- 
lates to  a  declaration  said  to  be  made  by  the 
Sarl'in  the  cause  of  Harper  and  Case,  and  an 
order  made  therein  for  Mr.  Edwards  to  enqnire 
if  theve  was  likely  to  be  a  loos  of  any  money 
deposited  with  Mr.  Bormer. 
.  *  My  lor^,  the  particular  occasion  aid  man- 
ner of  thai  declaration  and  order  have  been 
Ihlly  stated  by  the  evidenoe  we  have  already 
givep  of  the  several  judgments  and  proceediiws 
tbftt  have  been  against  Mr.  Pouhter  and  the 
marshal,  which  Isliallnot  trouUe  ypur  lord- 
•hips  with  a  repetition  of,  it  bting  safficieiit  for 


I  my  purpoae  in  anawariag  it  as  an  Instance  of 
concealment,  lo  observe,  tliat  the  whole  trans* 
action  waa  after  the  accompts  of  the  Blasters 
had  been  laid  before  the  committee  of  council, 
when  it  was  too  late,  and  to  no  purpose  to  affect 
any  concealment. 

My  loids,  the  last  branch  of  the  Charge  I 
am  now  upon,  relates  to  the  making  orders  for 
paying  to  several  suitora  their  whole  demand, 
out  of  the  effecta  of  Mr.  Dormer,  without  re^ 
gard  to  that  just  nroportion  to  which  the  other 
suitors  were  entitled ;  aud  the  case  of  Eddis- 
btiry  was  mentioned  for  this  purpose ;  though 
1  did  not  observe  the  gentleman  entered  inte 
any  proof  of  what  waa  ilone  in  that  case. 

My  lords,  in  proof  of  this  Article  seveiml  or- 
ders were  read :  bot  I  appeal  to  the  evidence  of 
Mr.  Edwards,  whether  it  did  not  appear,  upon 
his  cross  examination,  that  it  was  hut  in  one 
cause  only  where  the  whole  money  was  paid 
out ;  and  whether  that  single  instance  is  a  suf- 
ficient proof  of  this  Article,  I  must  submit  to 
your  lordships. 

But,  my  lords,  the  true  answer  is  this :  both 
the  noble  Earl  and  Mr.  Edwards  doubted  not 
but  that  the  deficiency  would  be  made  good, 
and  proceeded  upon  that  expectation ;  nor  can 
a  stronger  evidence  be  given  (and  I  desire  it 
may  be  applied  to  some  of  the  other  Articles) 
that  they  were  under  this  persuasion,  than  Mr. 
Edwards's  making  payments  without  any  ob- 
jection. 

Especially,  my  lords,  when  it  is  considered! 
too,  that  Mr.  Lightboun,  who  was  so  averse  at 
first  to  any  contribution,  has,  in  that  letter 
which  has  neen  read  to  yonr  lordships,  men- 
tioned several  of  his  own  schemes  for  making 
good  the  deficiency. 

And  if  there  was  a  prospect  of  making  ^^ood 
the  deficiency  (as  I  hnmbly  apprehend  it  is 
plain  there  was,)  it  was  very  propier  and  natural 
to  make  the  orders  in  the  manner  they  are  now 
complained  of.  The  nature  of  ordering  money 
out  of  Court  makes  it  impossible  the  suitors 
should  call  for  it  all  at  once,  hut  the  same  is  or- 
dered out  by  degrees :  and  Mr.  Cottingham^s 
taking  an  assi^ment  of  Chitty's  order,  shews 
plainly,  that  it  was  expected  efiTects  would  in 
time  come  in  to  discharge  that,  and  all  other 
demands. 

I  would  not,  my  lords,  be  understood  by  any 
thing  I  have  ofier^,  %b  if  I  intended  to  dispute 
the  rule  of  equity  that  has  been  laid  down  by 
the  Managers,  that  where  several  persons  have 
demands  out  of  one  common  liind  that  cannot 
answer  the  whole,  there  ought  to  be  an  average 
in  such  case :  but  what  I  shall  beg  leave  to  in- 
sist upon  is,  that  that  rule  only  holds  place 
where  the  quantum  of  what  is  lef\  to  answer  is 
fixed  and  certain.  In  this  case  the  eflects  were 
daily  coming  in,  and  and  therefore  a  declaration 
of  an  average  where  there  was  likely  to  he  no' 
deficiency,  would  not,  in  my  humble  appro-' 
hension,  nave  been  advisable  or  proper. 

I  lieg  leave,  my  lords,  to  close  my  observa- 
tions open  all  the- Articles  relating  to  the  con- 
cealment of  Dormer's  deficiency,  with  sttb« 
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Serf.  Prolyii.  My  lords,  we  shall  trouble 
jrovr  lordships  whb  no  farther  evidence  on  this 
Artide.  So  if  your  lordships  please,  we  shall 
■Dw  proceed  to  the  other  Articles. 

Mr.  Strange.  With  your  lordships'  per- 
Btssioii,  we  will  now  go  on  to  the  next  set 
of  Articles^  that  were  opened  by  the  Mana- 
gers for  the  honourable  House  of  Conmons, 
wluch  are  the  Fifteenth,  Sixteenth,  and  Se- 
venteenth Articles.  And  I  shall  now,  as  I  did 
before,  confine  oiysdf  to  these  particular  Ar- 
ticles. 

The  Charge,  iny  lords,  in  these  three  Arti- 
cles consists  of 'several  acts  supposed  to  be 
done  by,  or  by  the  order  of,  the  noble  Barl 
Within  the  bar,  and  are  laid  to  be  aH  tending  to 
the  same  design  of  conceaUng  the  deficiency 
•f  Dormer's  orace. 

'  For  which  purpose,  my  lorA,  it  is  said  the 
acoeunts  of  the  Masters  were  called  for,  not 
with  any  design  of  examining  the  aocounts, 
but  with  an  intent  to  terrify  the  Masters,  and 
oblige  them  to  eontrlbote  towards  answering 
fk%  demands  that  should  be  made  upon  that 
office :  and  as  an  instance  of  this  design,  the 
Commons  charge,  that  after  a  contribution  by 
Bine  of  the  Masters,  the  Eari  did  not  oblige 
tiiem  to  bring  in  their  accounts. 

That  upon  occasion  6f  another  sum  of  money 
wanted  to  pay  off  a  suitor  who  had  an  order 
for  money  in  Dormer's  office,  the  noble  Eari 
pressed  tne  Masters  to  raise  it  amongst  them- 
selres;  and,  upon  their  refusal,  caused  his 
secretary  to  nay  it:  and  that  notwithstanding 
this  notice  or  Dormer's  deficiency,  an  order  was 
afterwards  made  for  Mr.  Edwards  to  enquire, 
whether  there  was  likely  to  be  a  loss  of^  any 
money  deposited  with  Mr,  Dormer. 

And  as  a  farther  instance  of  this  endeavour 
to  conceal  the  deficiency,  it  is  insisted  on,  that 
several  orders  were  made  for  the  paying  some 
soitora  the  whole  of  their  demand,  without  re- 
gard to  that  just  proportion  to  which  the  other 
suitors  were  entitled. 

This,  my  lords,  is  the  state  of  the  complaint 
contained  in  these  three  Articles. 
'  And  as  to  the  first  part  of  the  complaint  in 
dalling  for  the  account,  and  terrifying  the  Mas. 
ters  into  a  contribution,  I  shall  beg  leave  to  in- 
sist upon  two  facts;  either  of  which,  in  my 
humble  apprehension,  will  be  a  sufficient  de- 
fence against  theChar^. 

The  first,  my  lords,  is,  that  the  contribution 
was  voluntary :  and  the  next  is,  that  long  after 
this  contributioo  the  accounts  were  continued 
to  be  called  for,  notwithstanding  it  is  charged 
to  have  been  dropped  immediately  upon  the 
aontribution. 

-  To  prove  the  contribution  voluntary,  I  beg 
leave,  my  lords,  in  the  first  place  to  look  back 
upm  Mr.  LightboQu's  evidence,  where  he  ao* 

Suaiuted  your  lordships,  that  upon  his  asking 
be  noble  Eari,  who  the  proposal  came  from, 
tbe£ari*s  answer  was,  that  it  came  from  some 
of  the  Masters:  and  he  concluded  his  account 
^f  that'«OBvenatio&  with  inibmiBg  your  lord- 


ships, that,  upon  bis  declining  to  coolnbnt^ 
the  Eari  left  him  to  his  liberty. 

But,  my  lords,  not  to  rest  it  upon  Mr.  IMU 
boun's  evidence  only,  we  shall  caHHr.Cot- 
tingfaam,  who  was  acquainted  widi  the  whole 
transaction^  and  will  inform  your  lordAip, 
that  the  contribution  was  alti^ether  vohwtvj, 
and  of  their  own  proposal. 

My  lords,  the  other  branch  of  the  Ailid^ 
and  which  indeed  is  the  jet  of  the  whole,  re^ 
lates  to  the  dropping  the  design  of  looking  iato 
the  accounts  upon  the  making  of  this  costii- 
botion,  which  we  Miall  be  aUo  to  foWfy ;  ui 
the  account,  my  lords,  we  shall  give  of  thi 
whole  transaction  b  rtiis : 

In  February  17iH>,  Mr.  Coltingham,  brtte 
Eari's  direetimis,  wrote  a  letter  to  the  Hutai, 
reqjairing  them  to  make  op  their  accoooti,  wak 
present  them  to  the  Bari,  acecMibg  tb  t  phi 
which  he  icnparted  to  them  in  that  letter. 

Your  lordships  ara  pleased  to  ohaerre,  (l«l 
Mr.  Dormer's  failure  was  at  Christmas,  tsi 
this  letter  in  Febriiary  following,  before  Mr. 
Dormer  had  any  leave  to  come- over,  or  uj 
discovdy  had  been  oude  of  th^  condition  of  hi 
office. 

My  lords,  the  osowhidi  thebonoursUeHh 
Bag|prs  say  was  to  be  made  of  this  letltr,  wm 
so  uttle  understood,  that  some  of  the  BMo* 
did,  pursuant  thereto,  make  up  and  ddifcr  is 
an  accompt,  though  not  accordrag  to  the  dic- 
tions they  had  received :  and  the  affair  oP  Mr. 
Dormer  coming  on,  caused  n  stop*  tn  nitlDBf 
up  these  accoitopts,  till  after  the  appointiBf  t 
successor,  and  making  the  contribntton,  whuh, 
I  think,  is  already  fixed  to  havebeenio  or  aM 
August,  1731. 

My  lords,  the  summer  bemg  then  Iv  i^ 
vanccd,  and  every  body  going  out  of  town,  tbe 
accompts  were  n(«t  exacted  at  that  time ;  M 
upon  their  return  to  London  a  new  order  wai 
sent  by  Mr.  Cottingham  in  November,  with 
fresh  directions  fbr  bringing  in  their  aooompiL 

My  lords,  1  must  here  beg  leave  to  obseri^ 
that  if  the  contribution  was  all  that  wasaioMi 
at  by  calling  for  these  aecompts,  how  comes  it 
to  pass  that  Mr.  Lightboun,  who  never  cmrtn* 
buted,  was  not  called  upon,  in  a  psriioiihr 
manner,  to  bring  in  his  accompt,  which,  I  M 
not  observe,  was  proved,  or  so  much  as  opesed 
by  the  learned  Managers  P 

My  lords,  the  true  reason  why  these  lo- 
comjrts  were  not  brought  in,  was  the  ionipe^ 
able  difficulties  of  such  an  undertakisg;  « 
which,  I  am  persuaded,  no  other  erideaceseed 
be  given,  than  to  reflect  on  the  proeeedingf 
that  have  be^n  of  late  in  taking  these  accMaptt- 

But,  my  lords,  a  learned  Manager  wai 
pleased  to  say,  why  did  this  noUe  ftri^fc^ 
the  office,  if  be  was  not  able  to  do  tbeba«Bei> 
of  it  ?  I  hope  your  lordships  won*t  tbiak  ^ 
noble  Earl  was  idle  all  the  wh'de :  every  b^ 
knows  the  great  variety  of  bosioess,  tad  IK 
continual  hurry  a  Chancelkir  is  in :  tbe  ofA- 
nary  business  of  the  Court  of  Chaoceiy  ii  w^ 
ficieht  to  engage  a  man  of  uncomtnoo  spfbc*" 
Ikm:   what  a  fitigue  ibca,  mylffrd^sMH « 
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ie»  when  the  Beoeanry  a||eadaiiee  upon  your 
ordships,  aod  al  the  oouocil, table,  are  loth 
:aken  iuto  theaceount?  Sure  I  am,  my  lerda, 
t  caa  never  be  said,  that  there  was  ao  want  of 
:iine  or  leisure  for  taking  these  accounts. 

My  lords,  the  next  branch  of  the  Charge  is 
he  order  tor  1,000/.  to  Mrs.  Cbilty,  which,  it  is 
mid,  was  paid  by  the  noble  Earl's  direction,  in 
>rder  to  conceal  the  deficiency :  bat  pray,  my 
ords,  do  not  the  Article  and  evidence  both 
iestroy  the  supposition  ?  Could  the  earl  of  Mac- 
clesfield intend  to  conceal  the  deficiencyt  when 
he  cautioned  Lockman  against  noarrjing  Mrs. 
Dbitty,  in  prospect  of  any  more  money  to  be 
[Toming  out  of  Dormer's  office  ?  **  That  this 
would  be  the  last  pavment"  (1  give  your  lord- 
ihips  the  very  wonls)  *'  she  was  Uke  to  receive 
lut  of  the  money  paid  iuto  thehands  of  Mr. 
Dormer,  for  the  residue  thereof  wai  in  danger 
:>f  being  hwt,  by  reason  of  the  deficiency  in  the 
effects  of  Mr.  Dormer.**  Is  this,  my  lords,  a 
e^u^ealment  of  the  deficiency  ?  A  payment  of 
1,000/.  of  the  noble  Earl's  own  money,  in  order 
Lbat  the  suitor  should  have  no  suspicion  of  a 
deficiency ! 

But  to  go  fiirther,  my  lords,  we  shall  shew, 
that  the  payment  of  this  money  did  not  proceed 
from  any  such  low  motive,  as,  I  may  say,  is 
uncharitably  represented  in  this  Article,  but 
from  a  noble  niixture  of  generosity  and  com- 
passiom 

Mr*  Lockman,  my  lords,  represented  him- 
self as  an  undone  man  if  he  had  not  the  money : 
he  first  insinuated  himself  among  Uie  noble 
Earl's  servants,  as  a  person  under  the  utmost 
dtstresa :  and  the  frequent  solicitatioDS,  which 
himself  owns,  are  a  strong  evidence  of  that  dis- 
Iresa :   when  be  had  gained  access  to  the  Earl, 
he  told  his  story  in  so  moving  a  manner,  not 
witbout.iotimations  of  some  desperate  resolu- 
tion he  might  be  forced  to  take  if  he  had  not 
the  money  against  the  time,  that,  in  pure  com- 
passion to  his  distress,  the  noble  Earl  (whose 
purse  was  always  open  to  the  unfortunate)  was 
ptrerailed  with  io  oraer  him  the  money.    And 
we  shall  prove  to  your  lordships,  that  how  little 
sensible  soever  he  now  is  ol^"  so  great  a  favour, 
yetat  that  time  he  expressed  himself  id  terms 
of  one  the  most  highly  obliged  ;   and  I  believe 
when  our  witnesses  to  this  transaction  come  to 
be  examined,  they-  will-  leare  Mr.  Lockman 
▼ery  little  credit  with  your  lordships,  and  will 
w4p^  away  the  most  remote  sa^pidon  of  afleet- 
iog  any  conceattnent  by  this  transaction. 
-    My  lords,  the  test  branch  of  this  Article  re- 
lates to  a  declaration  said  to  be  made  by  the 
Sari  in  the  cause  of  Harper  and  Case,  and  an 
order  made  thereio  for  Mr.  Edwards  to  enquire 
if  these  was  likely  to  be  a  loss  of  any  money 
deposited  with  Mr.  Dormer. 
. «  My  ler^,  the  particular  occasion  aad  man- 
ner of  that  declaration  and  order  have  been 
fully  stated  by  the  evidenoe  we  have  already 
givep  of  the  several  judgments  and  proceedings 
that  have  been  against  Mr.  Poulter  and  the 
marshal,  which  Isliallnot  troubla  ypur  lord* 
•bipi  Trith  a  repetition  of,  it  bting  suficient  for 


I  my  purpovjs  in  anawariag  it  as  an  Instance  of 
concealment,  to  observe,  tliat  the  whole  transr 
action  was  after  the  accompts  of  the  Masters 
had  been  laid  before  the  committee  of  council, 
when  it  was  too  late,  and  to  no  purpose  to  affect 
any  concealment. 

My  loids,  the  last  branch  of  the  Charge  I 
am  BOW  upon,  relates  to  the  making  orders  for 
paying  to  several  suitors  their  wboTe  demand, 
out  of  the  effects  of  Mr.  Dormer,  without  le^ 
gard  to  that  just  proportion  to  which  the  other 
suitors  were  entitled ;  aud  the  case  of  Eddis- 
biiry  was  mentioned  for  this  purpose ;  though 
1  did  not  observe  the  gentlemen  entered  inta 
any  proof  of  \y  bat  was  clone  i  n  that  case. 

My  lords,  in  proof  of  thjs  Article  seveiml  or- 
ders were  read :  but  I  appeal  to  the  evidence  of 
Mr.  Edwards,  whether  it  did  not  appear,  upon 
his  cross  examination,  that  it  was  but  in  one 
cause  only  where  the  whole  money  was  paid 
out ;  and  whether  that  single  instance  is  a  suf- 
ficient proof  of  this  Article,  I  must  submit  to 
your  lordships. 

But,  my  lords,  ^e  true  answer  is  this :  both 
the  noble  Earl  and  Mr.  Edwards  doubted  not 
but  that  the  deficiency  would  be  made  good, 
and  proceeded  upon  that  expectation ;  nor  can 
a  stronger  evidence  be  given  (and  I  desire  it 
may  be  applied  to  some  of  the  other  Articles) 
that  they  were  under  this  persuasion,  than  Mr. 
Edwards's  making  payments  without  any  ob- 
jection. 

Especially,  my  lords,  when  it  is  considered 
too,  that  Mr.  Lightboun,  who  was  so  averse  at 
first  to  anv  contribution,  has,  in  that  letter 
which  has  neen  read  to  your  lordships,  men- 
tioned several  of  his  own  schemes  for  making 
good  the  deficiency. 

And  if  there  was  a  prospect  of  making  ^ood 
the  deficiency  (as  I  humbly  apprehend  it  is 
plain  there  was,)  it  was  very  proper  and  natural 
to  make  the  orders  in  the  manner  they  are  now 
complained  of.  The  nature  of  ordering  money 
out  of  Court  makes  it  impossible  the  suitors 
should  call  for  it  all  at  once,  but  the  same  is  or- 
dered out  by  degrees :  and  Mr.  Cottingham^s 
taking  an  assignment  of  Chitty's  order,  shews 
plainly,  that  it  was  expected  efiTects  would  in 
time  come  in  to  discharge  that,  and  all  other 
demands. 

I  would  not,  my  lords,  be  understood  by  any 
thing  I  have  ofier^,  fis  if  I  intended  to  dispute 
the  rule  of  equity  that  has  been  laid  down  by 
the  Managers,  that  where  several  persons  have 
demands  out  of  one  common  fund  that  cannot 
answer  the  whole,  there  ought  to  be  an  average 
in  such  case :  but  what  I  shall  beg  leave  to  ins- 
sist  upon  is,  that  that  rule  only  holds  place 
where  the  quantum  of  what  is  left  to  answer  is 
fixed  and  certain.  In  this  case  the  effects  were^ 
daily  coming  in,  and  and  therefore  a  declaration 
of  an  average  where  there  was  likely  to  he  no| 
deficiency,  would  not,  in  my  humhie  appro*' 
hensiou,  have  been  advisable  or  proper. 

I  beg  leave,  my  lords,  to  close  my  observa- 
tions upon  all  the  Articles  relating  to  the  con- 
ccalmeat  ^f  Dormer's  deficiency,  with  sttb* 
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inittin^  it  to  ^<mr  lordihips'  jii4giii«it»  if  the 
wtiole  transactiou  does  not  speak  itself  to  liaTe 
been  one  contioued  endeeFoar  to  secure  to  the 
suitors  their  whole  demand,  and  to  hare  been 
no  more  f 

Serj.  VriA}fn,    Bty  lords,  the   Manag^ers, 
when  ihey  entered  upon  these  Articles^  pro- 
duced an  order  made  bj  the  late  Lord  €nan- 
ceUor^'in  the  year  17 SO,  by  which  the  Masters 
were  obliged  to  bhnff  in  their  accoants,  which 
as  they  charge  to  nave  been  concerted  with 
other  Tievrs,  and  for  ?ery  diflerent  ends  than  at 
first  appear,  we  think  it  will  be  extremely  pro- 
per for  us  to  begin  our  defence  to  that  part  of 
the  Charge  with  a  witness  who  is  re«dy  to 
shew  your  lordships  the  real  designs  the  im- 
j>eached  Earl  had  m  calling  for  these  accompts ; 
and  his  evidence,  we  humbly  conceiTe,  will  sa- 
tisfy your  lordships  that  it  could  be  ibr  no  other 
Cpose  than  that  the  Earl  might  the  better 
w  the  tme  state  and  condition  of  their  re- 
spective offices,  in  order  to  find  out  a  proper 
method  of  redressing  such  gricFances  as  were 
most  apprehended  at  that  time.    My  lords,  it 
will  appear  by  the  course  of  the  same  witaess's 
fFideoce,  that  the  other  order  that  was  made 
upon  them  afterwards  in  December  following, 
in  as  strong  terms  as  the  former,  could  be  tost 
no  other  reason  or  purpose  than  that  his  lord- 
ship bath  assigned  in  his  Answer,  that  he  might 
understand  the  slate  of  the  sef  eral  offices,  so  as 
fo  be  able  to  apply  proper  remedies  to  the  dan- 
ger which  was  then  dreaded.    All  this  will  ap- 
pear yet  more  folly  from  the  eridence  of  ano- 
ther witness,  who  is  to  infbrm.  your  lordships 
of  the  narticolar  directions  the  noble  Earl  gare 
about  the  manner  of  bringing  in  these  accompts, 
with  the  names  of  the  causes  of  the  respectire 
folieitors  concerned  in  them,  and  also  what  the 
sereral  sums  first  paid  in  were,  the  time  when 
io  paid  in,  and  also  when  the  same  or  any  part 
were  paid  out  again,  together  with  many  other 
particulars  which  his  lordship  thought  neces- 
sary for  his  more  exact  information.    It  will 
be  likewise  made  appear  to  your  lordships,  bow 
the  Hasten   were   seyerafly  consulted   with 
mbout  this  matter,  and  that  the  assistance  of  the 
Master  of  the  Rolls  was  at  length  called  in. 
But  ail  the  Masters  agreeing,  and  particularly 
Mr.  Holford  (who  had  been  in  the  office  for 
twelve  years)  that  it  was  next  to  impossible  to 
bring  in  their  accompts,  as  first  directed,  in  any 
reasonable  time ;  then  it  was,  and  not  before, 
that  the  noble  Earl  condescended  that  they 
inip;bt  bring  them  in  in  a  different  manner.  Now, 
my  lords,  as  to  the  suggestion  that  all  this  was 
only  a  scheme  made  use  of  to  terrify  the  Mas- 
ten  into  a  contribution  towards  Dormer's  defi- 
ciency, ffive  me  leave  to  say  it  is  impossible  to 
collect  the  least  view  of  that  kind  from  the  evi- 
dence laid  before  your  lordships  on  that  bead ; 
for  the  Masten  who  did  contkibute  on  this  oc- 
casion, have  all  sworn  that  they  paid  in  their 
money  voluntarily,  end  without  being  any  ways 
influenced  by  his  lordship's  threate  or  persua- 
aionsi  so  far  frem  that;  thatMr.  Lightboun 


(the  only  If  aster  who  refused  ooncarriag  a 
this  contribution)  made  no  other  objceHoo  it 
ihrst  to  h,  than  that  the  proposal  did  iwt  eooe 
from  hb  lordship,  but  from  the  other  Bftaten; 
for  in  thi^t  case  he  dedared,  that,if  ithsdoooe 
ftt>m  the  noble  Earl  himadf,  he  might  bave 
had  more  regard  to  it,  and  would  hate  takes  it 
into  his  consideration.  So  that  we  doobt  ool, 
upon  the  whole,  but  it  will  plainly  be  mtdeis- 
pear  to  your  lonishins,  that  the  constant  tppn- 
cation  which  the  noble  Earl  made  from  time  to 
time  to  the  Masten  for  this  purpose,  proceeded 
from  no  other  view,  than  that  as  soon  ss  be 
might  be  truly  informed  of  the  state  of  their  ot 
fices,  he  should  apply  proper  remedies  to  wbit* 
ever  abuses  he  should  discover ;  and  tbat  ii 
thu  was  M^'^y^  his  real  intention,  so  be  wsbU 
have  put  it  effectually  in  exeeation,  had  be  not 
rengned  the  great  seal  so  soon. 

Com.  Serf.  My  lords,  we  shall  call  a  witsen 
to  shew,  that  al^er  the  500/.  a-piece  was  ^ 
the  accompts  were  called  fbr ;  it  cannot thta  be 
pretended,  that  this  calling  for  the  acooisiili 
was  to  teirify  the  Masten  to  pay  this  5004 
a-piec^. 

The  time  of  the  payment  of  these  5O0L  ni 
in  August ;  these  accompte  were  called  for  ii 
the  beginning  of  November. 

Mr.  Cattinghum  called. 

a:  Prcbyn.  I  d^re  Mr.  Cotlingbiii 
infbrm  your  lordships,  whether  any  tf- 
rections  were  given  to  call  in  those  accompli 
about  NovemMT,  1791 P 

Coitingham.  I  did  in  November,  by  (he  di- 
rection of  the  Earl,  write  a  letter  dated  Norea- 
ber  r,  1731. 

L.  C.  J.  King.  Have  yon  any  dcaugbt  of 
that  letter  ? 

Cottingham.  %  have  a  draught,  the  comnil- 
tee  required  roe  to  leave  the  letter  with  tfaem. 

Mr.  Lutwyche.  My  lordf ,  we  wfil  do  Ae 
noble  Earl  all  the  justice  we  can ;  here  are  tbt 
letters. 

Cottingham,  The  first  letter  is  dated  Febru- 
ary 14, 1730. 

Mr.  Lutwifcht.  Whom  is  it  directed  to? 

Cottingham,  The  Letter  is  directed  to  eicb 
Master,  and  this  is  the  Letter : 

"  Sir )  1  am  commaoded  by  my  LordCbas* 
cellor  to  ng^y  to  yoo,  that  you  do,  aritb  ts 
oeaveeient  speed,  lay  before  his  lenlibip  •■ 
account  in  several  columns, 

«<  1.  Of  the  name  of  the  cause.  8.  The  sii- 
citor  or  agent.  S.  The  date  ef  the  erdsr.  4 
For  what  puroose  the  mon^  was  brsiiglil  ii* 
6.  l)lQW«uicawasbroiighlw.  0.  Whsa*  t 
How  mnoh  in  hand.  0.  How  much  oa«fl>* 
rity.    9.  How  much  paid  out. 

<<  A  dKstinet  Aeoonnt  of  the  Se^fpite-^ 
Canoe.  9.  From  whom  the  security  istskia* 
3.  What  the  security  is.  4.  In  whose  oaiiM 
taken.  5.  For  how  much  each  security.  & 
The  total  of  the  several  securities  in  the  sitt* 
cause,    f .  In  whose  hands  lodged. 

•*  A  distinct  Aocouot  ef  Money  piid  ont.-'i* 
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CSAMe.  9.  fiy  wfaM  order,  Mid  of  wImI  da<». 
••  WlwB  ptid.  4.  To  whom. — Yoor  Fory 
jMMtthlo  flerroBt,  P.  ComMQiAir." 

«<  Sir  j  6v  my  letter  of  the  14th  of  Febranry 
last,  1  signified  to  you  my  Lord  Chaocellor's 
plessttrey  which  was,  that  yoa  should  with  all 
coDTeoieot  speed  lay  your  account  before  his 
lordship ;  (the  method  whereof  was  to  be  in 
several  columns  subscribed  ,at  the  foot  of  that 
letter.)  1  am  now  farther  to  acquaint  you,  that 
his  lordship  is  ?ery  much  surprised  to  find,  that 
in  all  this  time  no  such  accompt  hath  l>een  laid 
before  him:  and  therefore  hath  commanded 
me  to  tell  you,  that  it  is  expected  to  be  deli- 
vered in,  on  or  before  the  last  day  of  this  term. 
And,  if  this  is  not  complied  with,  you  will 
ohiiffehis  lordship  (though  very  unwillingly)  to 
tbinlc  of  other  measures ;  which  1  doubt  not 
but  you  will  avoid,  bytrmly  compliance  with 
what  is  a  second  time  required  of  you.  And  to 
the  end  there  may  be  no  mistake  as  to  the  me- 
thod of  your  acoomptiog,  I  here  subscribe  it 
again  at  the  foot  of  this  letter ;  and  am.  Sir, 
your  very  humble  servant,     P.  Cottlnquam." 

"ITo^jwierT,  1731." 

To  the  best  of  my  remembrance,  this  Letter 
was  delivered  to  ten  of  the  Masters. 

Mr.  Lutwyche.    Did  yoa  read  it  to  them  t 

CaitiMglum,  No:  I  am  going  to  give  you  an 
account.  My  lords,  according  to  a  memoran- 
dym  I  kepi  at  that  time  of  tots  letter,  it  was 
Mivered  to  ten  of  the  Masters :  to  Mr.  Rogers, 
Mr.  Hiccocks,  Mr.  Feltowes^  Mr.  LigbtMOD, 
llr.  Bonnet,  Mr.  Holford,  Mr.  Borrett,  Mr. 
Godfrey,  Mr.  Conway,  and  Mr.  Lovibood. 

Soij.  Probyn.  We  desire  that  the  second 
latter  in  November,  1721,  may  be  nead. 

Coitingkam.  The  second  letter  is  dated  No- 
vember 7,  17S1.  ^  Sir,  by  mv  letter  of  the 
14th  of  February  last,  I  signified,  &c.    No. 

Serj.  Probyn.  By  this  it  appears  to  be  after 
the  several  500/.'s  were  paid  m,  the  last  500/. 
was  paid  in  in  August  before,  which  shews, 
these  aooompts  were  to  be  delivered  in  for  no 
other  reason,  than  that  the  suitors  should  have 
aaiisfaction  as  soon  as  a  proper  remedy  could 
be  found. 

Com,  Serj.  I  beg  leave  to  make  one  observa- 
lioo ;  here  is- — -^ — 

Mr.  Lutmyche.  If  they  have  any  more  ques- 
tions to  ask  the  witnesses,  they  may  ;  the  ob- 
serving is  proper  afterwards. 

Dr.  Sayer.  I  only  be^  leave  to  ask  this  one 
question,  to  be  better  idfi)rmed:  the  letter  re- 
oitM,  it  is  written  by  the  command  of  my  Lord 
Chancellor:  I  would  ask,  whether  my  Lord 
Chancellor  did  ffive  such  directions? 

CottiHAhtan,  Yes,  my  lords,  he  did.' 

Mr.  PUmmtrt    If  tney  have  done  with  the 

Saestion,  I  would  ask  Mr.  Cottingham,  in  the 
rords  of  bis  own  letter,  whether  the  earl  of 
Haodesfiekl  did  oblige  ^e  Masters  to  deliver 
(A  their  vcoompts  in  parsuance  of  such  Jus  said 
order  r 
VOL,  XVI. 


CattinMUm^  Of  the  letter  of  November^ 
17S1«  I  have  kept  no  memorandum ;  of  the 
first  letter  I  have. 

Mr.  P/umfftsr.  Whether  that  letter  of  1791, 
was  delivered  to  the  Masters  P 

CoUingham.  I  believe  it  was. 

Mr.  Pimmmtr.  Then  I  desire  to  know,  if  the 
Masters  did  deliver  in  their  aooompts  ? 

CoitinMkam,  I  don't  remember  they  did, 

Mr.  Plummar.  1  desire  he  may  be  asked,  if 
after  tbis  time  that  the  500/.  was  paid  in  obedi<* 
eoce  to  the  first  letter,  there  was  afterward  any 
other  demand  mad^  upon  the  Masters  for  more 
money  P 

CoitmghmfK  I  know  of  no  demand  made 
upon  them,  eaoept  the  500/.  a*p}ece. 

Mr.  Piummer,  I  desire  he  may  be  asked,  if 
he  doth  not  remember  Mrs.  Chitty's  affair,  and 
if  that  was  not  after  17S1  ? 

Coitingkam,  The  business  of  Mrs.  Chitty 
was  bikt  in  July  last. 

8erj.  Pengelly,  I  desire  he  mav  be  asked^ 
whether,  sinoe  no  accompt  was  called  for  after 
this  last  letter,  whether  he  did  not  understand 
the  reason  to  be,  because  he  apprehended  tlie 
Masters  would  make  good  Mr«  Dormer's  defi- 
ciency ? 

Dr.  Siiyer.  My  lords,  I  submit  it,  whether 
that  question  is  material  as  to  what  his  appro* 
hension  was ;  your  lordships  are  judges  only 
upon  evidence  of  fact,  and  noiuponhis  thoughts 
or  apprehtosiobs  r 

8eg.  Pengelly.  Why  were  not  the  aoeompts 
called  for  afterwards  P 

CotUngkam.  I  really  can't  tell  the  reason. 

Sen.  Pengelly.  Whether  he  acquainted  my 
lord  Macolesfietd,  that  the  Masters  would  make 
good  the  deficiency  P 

Coitingkam.  l^told  yoor  Iordshi|«  I  did. 

Seij.  Pengelly.  Therefore  I  desire  he  may 
be  asked,  whether  after  that  time  he  received 
any  orders  fo  sebd '  t6  the  Masters  to  give  in 
their  acoompts  P 

Cottingham.  I  can't  speak  particularly  as  to 
the  times. 

)Beij.  Pengelly.  Whether  those  other  mea* 
sores,  intimated  in  his  letter  to  be  taken,  were 
not  signified  to  him  by  my  lord  Macclesfiekl  to 
be,  that  the  cash  shoutd  be  taken  out  of  their 
hands  P 

Co^^tf^Aoin.  Mv  lord  called  me  into  hit 
study,  and  directed  me  to  write  this  letter ;  all 
he  said  was,  he  was  sorry  that  the  Masters  had 
not  brought  in  th^ir  accoitapts'as  be  required, 
and  that  if  they  did  not  bring  them  in  bv  the 
last  day  of  the  term,  be  said  he  would  take 
other  measures :  my  lord  did  not  ssy  to  me 
what  tiiose  other  measures  were,  whether  it 
was  to  make  an  order  in  form,  and  then  be 
should  expect  they  would  yield  obedience  to 
it ;  all  the  Earl  told  me  was  no  more  than  to 
write  to  the  Masters  that  he  would  take  other 
measures ;  what  those  other  measures  were,  I 
do  not  know;  butl.apprdiended  it  to  be  an 
order  bis  lordship  would  make  for  obliging 
him  to  it. 
Ux.SntlL   I  dorin  be  may  be  asked,  whftr 
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tber  he  did  not  himielf  apprebcnd  by  thote 
oiber  measures,  the  taking  the  monej  oat  of 
the  Masters'  hands  ? 

E.  of  Mace.  My  lords,  I  submit  it,  whether 
a  Question  of  this  Itind  is  proper;  he  hath  been 
asKcd  what  those  measures  were ;  he  hath  told 
J'our  lordships  that  he  knows  not ;  but  he  has 
said  what  be  apprehended  they  were^  if  now 
any  fact  occur  to  him  that  may  give  reason  for 
spprebcnding  otherwise,  let  him  acquaint  your 
lordships  witli  it. 

Cottingham,  Your  lordship  said  you  would 
take  other  measures;  what  I  apprehended 
was,  your  lordship  would  ihake  an  order  in 
form,  if  they  did  not  comply  with  that  letter. 

Dr.  Sayer,  My  lonis,  I  beg  leave  to  ask  one 
question  :  whether  the  Masters,  after  this  letter 
was  brought  to  them  by  Mr.  Cottingham,  did 
not  represent  to  him  the  difficulty  of  making  up 
tlieiraccomptsP 

Cottingham,  There  were  several  partictilars 
.mentioned  in  the  former  letter,  there  was  the 
eauses  to  be  named,  &c.  Some  of  the  Masters 
told  me,  thev  had  not  kept  their  accompti  so  as 
to  answer  all  the  particulars  in  the  letter;  others 
said.  It  would  take  up  a  great  deal  of  time ; 
others  that  the  manner  rejnhred  was  very  diffi- 
cult and  tedious,  and  that  it  was  almost  imprac- 
ticable, so  many  items  were  contained  in  the 
letter,  that  they  seemed  to  say  it  could  not  be 
done. 

Dr.  Saver.  I  desire  he  may  be  asked,  whe- 
ther he  hath  any  paper  of  the  method  of  ac- 
compting  required  by  the  Committee,  that  his 
majesty  was  pleased  to  direct  to  look  into  this 
matter  P 

Cottingham*  I  hare  not  a  copy  of  it  here. 
There  is  an  original  order,  if  the  Masters  please 
to  produce  it,  i  left  it  with  Mf*.  Lightboun. 

Com.  Serf.  If  the  gentlemen  hare  it,  I  hope 
they  will  produce  it, 

Cottingham.  The  eriginal  order  is  of  the 
9rd  of  November  last,  which  I  left  signed  by 
the  Earl. 

B.  of  Mace»  This  will  come  more  properly 
trader  another  Article:  the  gentlemen,  tbe 
Masters,  will  take  care  to  look  it  out  that  it  may 
be  ready  bv  that  time. 

Cotttnghanu  My  lords,  I  have  now  found 
it ;  I  can't  say  it  is  a  true  copy,  dated  the  drd 
of  November,  17S4,  signed  Macclesfield,  C. 

•<  Let  tbe  several^Masters" ^Am  I  to  read  it, 

ny  lords  P 

Mr.  Lutwyche.  What,  the  order  of  the  8rd 
•f  November  last  r 

Com.  Sen.  This  order  c^miot  rebte  to  this 
matter.  We  are  now  upon  the  second  letter  in 
17S1 .  The  letter  is  framed  in  so  strong  terms, 
that  it  can't  be  supposed  but  the  Earl  was  very 
much  in  earnest,  and  it  can't  be  insinuated  as  if 
intended  to  make  the  Masters  comply  in  the 
aflair  of  Mrs.  Chitty  and  Lockman,  because 
that  transactk>n  was  but  in  July  last   • 

£.  of  Mace.  I  desire,  my  lords,  to  go  a  little 
iwck  again^  upon  reoolleding,  that  the  question 
the  honourable  Manager  was  nieased  to  ask, 
i^bpttt  Us  giving  lae  an  aooooiUmt  the  Masters 


would  make  ffood  tbe  defideiicy,  canies m'w 
sinuation,  as  if  thb  method  weie  dromed  spai 
it :  I  desire  he  would  inform  your  Imhif^ 
whether  he  can  be  sure  of  the  exact  time,  wlie> 
tber  this  was  before  or  after  November,  ITttf 

Cottingham,  I  really  can't  be  sure  sf  tki 
exact  time. 

£.  of  Maec.  How  near  was  it  to  Mr.  Da- 
mer's  going  out,  and  Mr.  Edwards's  ooiiii| 
into  his  office? 

Cottingham.  Mr.  Edwards  came  in  in  Ibj, 
1721.    It  was  near  his  coming  in. 

£.  of  Mace.  I  desire  to  know,  whether  jh 
can  recollect  the  time  yoa  did  tell  me  of  Hf 
Whether  it  wasafter  November,  1721,orbefat? 

Cottingham.  1  several  times  mentioned  it  tt 
your  lordship  before  November  17Sl,and  Ib> 
lieve  several  times  after  ;  but  that  I  cnMl 
certainly  tell,  nor  can  I  be  particular  to  t  diy. 

£.  of  Mace.  Did  you  ever  bear  of  it  befm 
tbe  500/.  a- piece  was  paid  ? 

Cottingham.  No,  my  lords,  it  was  after  % 
had  paid  the  500/.  a-piece ;  but,  my  lords,  I 
don't  know  that  they  agreed  to  make  ^  the 
deficiency  ;  I  only  told  my  lord  I  thoogbt  tbcj 
intended  it. 

Lord  Trevor.  He  hath  proved  two  kttoi 
sent  by  the  direction  of  the  noble  Earl.  Asa 
the  first  letter  he  kept  a  memorandum  si  tods 
time,  but  no  memorandum  of  the  seotoi  I 
would  ask  him  as  to  the  time,  when  tbe  U» 
ten  made  that  representation  of  the  diffieal^ 
giving  in  the  aocompts,  whether  it  was  bcwi 
or  af&r  the  second  letter,  or  between  tba  &< 
and  the  second  letter  ? 

Cottingham.  To  both  the  letters  tbej  di 
made  a  representation  of  the  difficokj. 

Lord  Trevor.  Then  I  desire  to  ask  ooe^ 
tion  more,  that  is,  whether  ffter  the  rsprcNili' 
tion  (made  after  the  second  letter,  tb^  ofnd 
that  they  had  received  the  aeoond  lettcrP 

CoUinghmn.  I  verily  believe  that  tbe  leead 
letter  was  delivered  to  tbe  Masters,  ss  tfaeolba 
was,  but  I  kept  no  memorandums  of  it ;  I  vo^ 
believe  tbe  Masters  had  it ;  I  can't  uXi;  itm 
it  for  granted  they  had  it ;  I  trusted  one  ofay 
clerks  with  it  to  take  a  memorandom ;  I  m* 
quired  after  him ;  h»hath  been  gone  fhnsB^ 
and  I  can't  find  him  out :  I  verily  believe  HI 
have  no  reason  to  doid>t  but  I  gars  it;  « 
Masters  know  that.  . . 

Serj.  Projyn.  If  Mr.  Holford  is  caUeilt  ^ 
will  explain  it ;  on  his  cross-examioslioB  b> 
admitted  a  second  letter  was  sent  for  bioii  v 
left  in  the  public  office :  that  appesred  ii  l* 
cross-examination.  ^^ 

Mr.  StroMge.  It  might  not  be  imfiroper  (W 
letter  is  befbre  the  honourable  Maaagera)  f»  a* 
quire  if  they  had  itnotfiromsomeoftfaeV- 
tersF 
Cottingham.  No,  they  had  it  flOB  M 


Mr.  Ho^onf  called. 
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whether 


j.  Prohyn.    I  desire  he  mty  «»  "Jjj; 
ler  he  had  not  any  notice  of  die  Mttff* 
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Hoiford.  Indeed,  my  lords,  I  do  not  re- 
memMr  that  letter. 

Serj.  Frobyn.  I  desire  he  may  be  asked,  whe- 
ther he  remembers  a  second  tetter  about  ac- 
eompts? 

Hoiford.  Whether  it  was  a  letter  or  a  mes- 
■age  1  cannot  tell ;  but  lietween  the  first  ac- 
eompt  in  February  1730,  and  the  last  in 
November  last,  I  was  called  upon  to  accompt, 
and  had  prepared  it;  but  this  second  letter 
dated  in  November  1731,  I  do  not  remember 
any  thine  of  ir. 

Serj.  Probyn.  How  long  was  it  after  the  pay- 
ment of  the  500/.  ? 

Ho^ord,  It  was  a  good  while  after. 

Serj.  Probyn.  That  is  all  we  contend  for. 

Hoffbrd,  I  believe  not  above  a  year  before 
the  last. 

8erj.  Penf.  T  desire  he  may  be  asked,  whe- 
ther ailer  this  letter,  supposed  to  be  in  Novem- 
ber 1731,  his  acoompt  was  ever  demanded  of 
himP 

Hoiford.  I  did  deHveY*  to  my  lord  an  ac- 
compt of  November  1721 ;  and  1  think  a  year 
before  November  las^t,  in  pursuance  of  either  a 
letter  or  a  message,  I  don't  know  which,  my 
lord  required  an  account ;  then  I  delivered  an 
acooant  of  money,  not  of  securities  in  my 
hands. 

Serj.  Peng*  Whether  that  was  an  account 
in  parsoance  to  that  letter,  demanding  and  re- 
quiring it  of  him  ? 

Ho^ord,    Not  as  I  know  of,  indeed. 

Mr.  Lutwyche,  My  lords,  as  some  mention 
hath  been  nuide  of  it,  I  think  it  may  be  proper 
to  know  what  hecan  say  to  it,  whetner  he  ever 
promised  to  make  good  the  deficiency  of  Mr. 
bormer  ?  / 

Hoiford,    I  never  did,  my  lords. 

Mr.  Cottingham  called  again. 

Seij.  ProbytL  I  desire  he  may  inform  year 
lordships  what  he  knows  in  relation  to  the  pay- 
ment of  the  1,000/.  to  liockman,  and  what 
conversation  he  had  with  Mr.  Lockman  ? 

Cottingham.  About  the  beginning  of  July 
last,  to  the  best  of  my  remembrance,  Mr.  Lock- 
nan  told  me,  that  Mrs.  Chitty  had  an  order 
upon  Mr.  Edwards  the  Master  to  pay  her 
1,000/.  That  she  had  been  with  the  Master 
but  could  not  get  the  money,  and  that  be  had 
•poke  to  my  lord  Macclesfield  about  it,  and  the 
£arl  bad  promised  to  speak  to  the  Master. — 
And  be  desired  me  to  speak  to  the  Earl  con- 
cerning it:  I  promised  1  would,  and  accord* 
ingly  Tdid ;  he  sent  me  to  the  Master.  When 
1  came  to  him,  I  spoke  to  him  of  it ;  he  said 
lie  had  no  moqey  ;  I  inforQied  the  Earl  of  it ; 
the  Earl  said  he  could  not  tell  what  to  do.  I 
informed  Mr.  Lockman  of  it ;  he  seemed  to  be 
under  the  greatest  concern,  and  said^  if  he  bad 
P9t  the  1,000/*  be  was. undone;  he  was  going 
to  marry  Mrs.  Chitty,  and  Mrs.  Chitty  would 
Boi  marry  him,  unless  his  debts  were  paid,  and 
•he  had  given  him  this  1,000/.  to  pay  bis . 
|lebta.    He  had  compoonded  hii  debta>  9il^.lM 


repeated  it  over  and  over  again,  that  if  this 
1,000/.  were  not  paid,  he  was  undone. 

I  have  not  seen  a  gentleman  in  a  greater 
distress  than  he  appeared  to  be ;  on  which  I 
told  him,  if  he  would  please  to  have  a  little  pa- 
tience I  would  consider  the  thin^,  and  see  what 
could  be  done.  I  did  consider  it ;  and  it  camo 
into  my  mind  that  Mr.  Lightboun  had  not  paid 
his  500/.  1  acquainted  the  Earl  with  it,  and 
said  Mr.  Lightboun  had  not  paid  his  600/.  and 
if  he  could  prevail  upon  him  to  do  it,  1  thought 
it  would  be  easy  to  get  50/.  a- piece  of  the  other 
Masters,  and  that  would  do. 

By  the  Earl's  order,  I  attended  Mr.  Light- 
boun, and  told  him  that  the  Earl  expected  him 
to  pay  his  500/.  but  I  could  not  get  a  penny 
from  him ;  so  he  refusing  to  pay  the  500/. 
that  proposal  of  the  50/.  a- piece  dropt :  I  ac- 
quabted  the  Earl  of  this ;  be  said  he  could  not 
tell  what  to  do.  1  acquainted  Mr.  Lockman, 
and  told  him  I  had  doue  all  that  was  in  my 
power  to  do ;  and  that  it  was  not  to  be  done, 
unless  he  expected  1  should  pay  it  out  of  my 
own  pocket,  which  I  was  sure  he  could  not  ex- 
pect :  when  I  told  him  that,  he  said,  I  am  un- 
done, Mrs.  Chitty  will  not  marry  me,  his  royal 
highness  the  Prinde  of  Wales  will  not  protect 
me,  my  creditors  will  throw  me  into  a  gaol, 
there  I  must  rot  and  starve.  He  made  use  of  so 
many  extravagant  expressions,  and  was  under 
that  pain  and  agony  or  mind,  that  I  apprehend- 
ed he  would  do  himself  a  mischief.  I  could  say 
nothing  to  it,  I  had  donealljbr  an  unfortunate 
gentleman  that  possibly  1  could  do.  Two  or 
three  hours  after  this,  when  1  was  at  dinner, 
he  came  to  me  again,  and  told  me  the  Earl 
wanted  to  sp^ak  with  me  immediately;  he 
begged  of  me  of  all  things  in  the  world  to  go : 
on  that  I  went  to  the  Earl.  The  Earl  was 
pleased  to  send  fi)r  me  into  an  inner  room,  and 
said,  that  he  was  teized  out  of  his  life  by  Mr. 
Lockman ;  I  told  him  1  was  so  too,  I  bad  no 
rest  night  nor  day  for  him  ;  1  then  represented 
to  the  Earl  his  own  story  in  substance  as  he 
had  told  me.  The  Earl  said  he  was  sorry  to 
find  Mr.  Lockman  brought  to  that  state  and 
pass.  I  told  the  Earl  I  waa  afraid  of  the  con- 
sequence, I  did  not  know  what  a  despairing 
man  might  do,  he  seemed  to  be  in  the  utmost 
despair.  Upon  that  the  Earl  ordered  me  to 
pay  him  the  1,000/.  and  said,  he  would  pay  it 
me  again.  When  I  saw  Mr.  Lockman,  1  told 
him  I  had  now  received  orders  to  pay  him ;  I 
bad  not  the  money  bv  me,  but  he  should  have 
it  in  a  little  time,  three  or  four  days  would 
break  no  squares  ;  he  said,  I  am  satisfied,  pro- 
vided it  is  paid.  I  said  I  had  it  not  by  me,  I 
must  borrow  it ;  I  did  so  ;  and  on  the  30th  of 
July  I  paid  him  the  1,000/.  1  think  it  waa 
three  or  four  days  after,  he  asked  me  what  re- 
ward he  should  give  me ;  I  told  him  that  his 
distress  was  so  great  [that  be  should  not  give 
roe  any  reward  ;  1  would  not  take  a  penny  of 
him ;  and  i  never  had  the  value  of  a  dish  of 
coffee  of  him ;  1  paid  hiin  the  money,  I  bor- 
rowed it  for  that  purpose.  Says  1,  Mr.  Lock- 
man,  it  appcan  to  mo  that  you  are.  in  great  diiv 
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tfOMy  I  will  borrow  tbo  money.  I  did  borrow 
the  moDty,  and  fMid  iotsratl  fiir  it,  merely  to 
Mpply  tbe  geDllemftB. 

8er|.  Pr^n.  I  dctire  ho  may  be  asked,  if 
he  koows  of  a»y  other  •«»  of  money  demand- 
ed by  Mr.  Lockmaa  after  this  1,000/.  was  tboe 
agreed  to  be  paid  him  P 

CoitinKham,  After  this  money  was  agreed 
to  be  paid,  and,  I  think,  tbe  same  evening,  I 
received  this  letter  from  him,  which  any  gen- 
tleman that  wiir  may  road.  (The  letter  read.) 
Signed  Lockman,    ff onday  evening. 

«  Sir ;  Monday  Evening, 

''  I  am  very  sensible  of  the  favour  you  have 
already  done  me,  in  promoting  what  my  lord 
in  so  affable  a  manner  was  pissed  to  promise 
roe,  which  kindness  I  shall  gratefully  acknow- 
ledge all  my  life ;  but  as  there  is  so  great  a  ne- 
cessity, 1  hope  you  will  nardon  me  the  sooner 
in  beiopf  once  mure  troublesome,  to  beg  of  you 
to  remind  his  lordship  of  letting  Mrs.  Chitty 
have  the  other  574/.  which  my  k>rd  was  pleased 
to  say  we  should  have,  and  without  which  Mrs. 
Chitty,  who  hath  neither  out  of  Chancery, 
nor  ner  estate,  received  any  money  this 
two  years,  cannot  spare  me  the  whole  1,000/. 
As  my  whole  ease  and  quiet  depends  on  your 
kind  assistaoce,  I  must  beg,  Sir,  ouce  more  to 
use  your  interest  to  let  us  nave  it  on  Thursday 
aAernoou,  between  four  and  five,  when  Mrs. 
Chitty  intends  to  wait  on  you  for  the  other.  I 
shall  be  very  proud  on  all  occasions  to  shew 
with  how  much  gratitude  and  esteem  I  am, 
Sir,  your  most  obliged  humble  servant, 

"  A.  LoCKBLiN.'* 

Dated  Monday  evening,  no  other  date.  My 
k>rds,  upon  tbe  receipt  of  this  letter,  the  very 
same  evening  I  laid  it  before  the  Earl,  1  told 
him  that  it  appeared  by  this  he  wanted  670/. 
mere.  The  Earl  said  he  was  very  much 
surprised  at  this  gentleman's  sending  soch  a 
letter,  he  did  not  know  what  he  meant  by  570/. 
more  than  he  promised,  and,  in  short,  told  me 
he  conid  advance  no  more. 

Mr.  Strange,  I  desire  he  may  be  asked, 
whether  he  had  sny  discourse  with  Mr.  Lod£- 
man,  relating  to  this  570/.  aAer  this  letter  ? 

Cottinghm.  1  had  a  discourse  with  him 
some  time  afterwards  about  the  letter. 

Ser|.  Probvn,  1  desire  to  ask  him,  whe- 
ther, aAer  this  letter,  Mr.  Lockman  came 
to  know  what  answer  he  would  give  him  9 

Ccttingham.  Mr.  Loekman  came  on  the 
Thursday  following,  being  the  SOth  of  July ; 
Mrs.  Chitty  did  not  come : .  and  then  I  told 
him  that  i  had  received  his  letter,  and  had 
laid  it  beibre  the  Earl,  and  that  the  Earl  under- 
stood not  what  he  meant  by  it,  that  this  was 
a  growing  upon  him,  and  he  would  not  pay 
a  penny  more;  I  thought  he  had  been  very 
generous  to  him,  and  I  told  him,  1  wondered 
what  he  meant.  • 

Serj.  Probyn,  I  beg  leave  to  take  notice, 
and  your  lordships  wilTplease  to  recollect,  that 
Lockman  swore  ne  never  made  any  deauMid  of 
any  money  besides  tbe  1,000/.         . .     ^ 


Mr.  £ii<flEycAe.  Thatistabesbservslwki 
the  witness  is  examined  tbroogheol. 

Serj.  Proiym,  I  ask  whether  Air.  LodosM 
did  petition  my  Lord  Chancellor  for  this  sbm  if 
money? 

Cottingham,  I  don't  ranwibar  Me.  Ltdasan 
petitioned,  I  belif  ve  not. 

Seg.  Probyn.  Or  Mn.  ChiUy  ? 

Coitingkam,  Yea,  Mrs.  Chitty  did,  bdbN 
tbe  payment  of  this  1,000/.  as  1 


Mr.  XatoycAs.  Was  there  any  psIitMNi  in- 
ferred before  the  payment  of  the  l,O0OLbs. 
eanse  the  money  waa  not  paid  aoeordiag  tsdic 
order,  which  I  think  was  dated  Marefa  i;, 
17S3  ? 

Ccttingham.  Yea ;  I  toM  yoa  so  bete. . 

Mr.  Latwycke,  i  desire  to  know,  whctkr 
there  was  not  a  general  meeting  of  the  Manoi 
before  my  lord  Maeclesfiekl  ordered  htn  Is  py 
the  said  1,000/.  to  Mr.  Lockman  ? 

ColtingAam,  Yea,  there  was. 

Mr.  Lutwyche.  Whether  it  was  not  after ihi 
meeting  of  tbe  Masters,  when  it  was  propiwd 
to  Mr.  Lightboun  lo  pay  his  500/.  aad  ihi 
others  50/.  a-pieee  ? 

Cottingham,  Yes,  1  believe  it  was. 

Mr.  Plummer,  Mr.  Cottiogham  hatbgifMi 
long  evidence,  be  hath  told  yoa  on  the  sppiiw 
tion  for  this  1,000/.  he  recollected  tbst  Hr. 
Lightboun  had  not  paid  bis  500/.  and  if  heeosid 
get  him  to  pay  his  5po/.  and  tbe  ether  Msrtns 
60/.  a- piece,  that  would  make  up  the  1,<XMA 
The  question  I  would  ask  is,  if  Mr.  CocnoflnB 
bad  then  any  orders  from  the  earl  of  Msra» 
field  to  convene  the  Masters  P 

Coitingham.  Ne,  1  lied  tJhen  no  orders,  lb 
first  order  I  had  to  convene  the  Masms  to* 
getlier,  was  on  a  Monday  before  paymeai  d 
the  1,000/.  as  1  remember:  Mr.. Edwards ms 
then  at  my  lord's  house,  and  my  kml  onknd 
me  to  speak  to  him  to  convene  tbe  BAasten; 
and  they  were  convened,  and  came  to  mj 
lord's  house  tbat  evening,  as  J  waa  told,  M 
that  was  after  the  money  waa  ordered  lo  bt 
paid. 

Mr.  Lutmyche,  I  desire  Mr.  Gottisflnai 
may  look  upon  tbat,  and  tali  us,  whether  it  ii 
his  hand. 

Cottingham,  This  is  my  hand  (r§aik) 
'*  His  lordship  can  do  nothing  in  it  at  preiMt 

Mr.Lutwycke.  Do  yon  remember  aoy  thiif 
of  this  petition  being  offered  f 

Cottingham,  Yes,  I  do  remembsr  it ;  it  its 
Petition  of  Mrs.  Chitty  pieferrod  to  the  Isd, 
to  be  paid  1,000/.  This  Petition  came  to  wf 
hands  ;  the  Eari  said,  he  could  do  nothis^a 
it  at  present,  and  this  order  writ  upon  it  is  «]F 

Mr.  Lutmyeha,  Whose  Petition  is  it? 

Cottingham.  Tbe  bumbU  Petition  of  the  <k- 
fendant  Elizabeth  Chitty,  Mrs.  CUttjf^  IV- 
tition. 

Mr.  Lutvyche.  What  ia  tbe  aaavcr  mil 
upon  tbe  back  P 

Cottingham.  «<  His  lordship  can  da  nolbi^f 
in  it  at  present." 

Jh.Sg^fv.  Waapfrshiid4tis( 
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meeliiif  cleared.  1  dnire  be  may 
«  asfeed,  wkelher  be  knoirs  of  any  meetuHfof 
he  Mmstere,  and  wbeo^  and  wbat  wis  done 
here? 

Cottineham,  Yes,  there  was  a  meeting  that 
nreniDff,  but  I  was  ael  preant. 

£.  ofMacei^fieUL  By  tbe  ooestiomi  tbvf 
amve  asked,  Ibey  bare  taken  k  for  granted  as 
£  he  knew  wbat  was  done  at  thai  meeftuig  ef 
the  Masters;  I  desbe  la  kaow,  wbeCber  be  iraa 
present  or  not  at  that  meetisff  of  tbe  Masters  ? 
Catiingham.  J  was  set ;  Isaid  so  before. 
£.  of  MMckifield.  Tben  I  tbiok  he  says  the 
iay  of  payBMnt  of  this  money  was  on  tbe  dOtb 
af  July  f^Cottingkam.  Yes. 

£.  ufMaeeltsfield.  Wbat  day  wese  the  Mas- 
kers (sailed  apon  to  meet  P 

Coitingham,  I  can't  be  positire,  bat  I  tbisk 
k  was  ibeMondar  before  payoMstoftlie  1,000/. 
This  meeting  or  tbe  Masters  was  between  the 
enter  mod  payment  of  the  money. 

Mr.  Piummer.  I  believe  there  is  a  mistake  in 
this  naatter;  1  desire  to  know  of  Mr.  Geltine- 
ham,  whether  Mr.  Edwards  was  sot  by  when 
he  acquainted  the  Earl  with  this  demand,  and 
proposed  to  him  die  aietbod  of  payiaf  it  by 
Mr.  Lightboun's  500/.  and  the  other  Makers 
M/»a-pieGe?«~C<i</isgAafl».  No,  no. 

Mr.  FUaamer.  I  Msire  it  BMy  be  cleared 
then,  and  to  ask  him,  if  Mr.  Edwards  was  not 
by  when  he  acquainted  my  ford  Maedesfield 
ef  tbe  demand  of  the  1,000/.  ? 

C^tingham.  No,  Mr.  Edwards  was  not  by  : 
when  this  1,000/.  was  directed  to  be  paid,  Mr. 
Edwards  was  in  tlie  bouse,  but  tbe  Earl  did  not 
see  him ;  when  I  spoke  to  Mr.  Ldghtboon  for 
the  500/.  it  was  only  between  Mr.  Ligbtboon 
and  me  ;  Mr.  Edwards  was  in  tbe  bouse  when 
my  lord  spoke  to  me,  and  ordered  me  to  speak 
to  Mr.  Edwards  to  convene  the  Masters  to- 
getber. 

Serj.  Pengelfy.  I  desire  he  may-  be  asked, 
whether  the  1,000/.  was  paid  before  be  made 
the  proposal  to  my  lord  Maoclaifleld,  that  Mr. 
lightboun's  500/.  and  the  other  Masters  50/. 
would  pay  it  P 

CoUingham.  The  money  was  paid  after- 
wards, I  nare  told  you  so  before. 

Seij.  Pengelfy.  Before  the  1,000/.  was  paid, 
wbetker  did  not  yon  hear  that  tbe  Blasters  had 
refiued  to  advance  the  tarther  sum  of  50/.  a- 
piece  ? 

Cottingkam,  Yes,  J  told  you  so  before,  that 
Mr.  L^htbonn  would  not  pay  his  500/.  so  tbe 
other  Masters  did  not  pay  their  50/.  a-piece ; 
this  WIS  BOOM  time  bdbre  the  payuMnt  of  the 
1,000/. 

Mr.  Elphifutone  called. 

Mr.  Sirange,  My  lords,  we  desire  Mr.  El- 
pUnftone  to  give  your  lordships  an  aeoount  of 
what  be  knows  of  the  applkartion  of  Mr.  Leek* 
man  for  this  1,000/. 

ElpkinUane,  My  lords,  Mr.  LockaHin  and 
1  often  bad  conversation  together  before  he  n*- 
omed  the  1,000/.  upon  the  aeoooot  of  Mrs. 
Chiity.  Ha  told  |M  eAM  Ihat  he  had  een- 
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pennded  bis  debts  with  bis  creditors,  and  if  he 
could  not  receive  the  1,000/.  against  a  certain 
day,  on  which  he  had  eagagn  to  pay  it,  ha 
should  be  ruined  and  undone  ;  aad  some  time 
after  he  told  me,,  that  his  creditors  had  been 
with  oMich  difficulty  bvougfat  to  give  him  some 
few  days  k>Baer  ibr  paynaeatof  the  coBspositio*^ 
and  that  if  he  had  it  not  tben  he  should  be 
mined  and  undone  for  ever ;  Swearing  by  tbe 
blessed  name  of  Ood,  tfael  that  disappointoMnt 
weald  be  a  means  of  breaking  off  toe  maifeoh 
with  the  lady. 

Se^.  Fniyn.  Go  oa* 

Elphimtome.  1  can't  be  positive  as  to  the 
day,  whether  it  was  tbe  same  day  thst  be  to* 
ceived  the  1,000/.  or  a  day  or  two  before ;  but 
I  then  heard  the  noble  Ealrl  deckuv  to  him, 
that  in  pitv  and  compassion  to  bis  eircmn- 
stances,  aad  the  great  difficaltT  he  tben  labour* 
ed  under,  he  the  said  Earl  had  given  directiens 
to  Mr.  Cottingbam  to  pay  him  the  l,000i/.  aad 
about  two  hours  after,  or  something  more,  Mr. 
Lockman  came  to  me,  and  with  abundance  of 
joy  told  me  how  much  obliged  he  was  to  the 
noble  Earl,  for  that  he  had  relieved  him  in  his 
circamstances,  by  giving  Mr.  Cottingbam  or« 
ders  to  pay  htm  the  1,000/.  He  seemed  to 
express  this  with  an  uncommon  pleasure,  and 
did  not  at  all  doubt  it  would  be  agreeable  to 
persons  of  tbe  biffhest  distinction  and  character 
to  know  it,  and  that  he  would  make  them  ac» 
quainted  with  it  My  lords,  I  think  it  was  on 
Friday  last,  in  a  conversation  with  me  and 
others  here  in  tbe  Painted  Chamber,  he  de-* 
dared  he  would  rather  have  given  two  or 
three  hundred  guineas  or  pounds,  than  have 
been  examined  on  this  occasion ;  and  said^ 
Damn  it,  it  hath  happened,  through  a  silly 
word  or  two  I  dropt  to  the  solkitor  on  tbe  other 
side.  I  asked  him  what  it  was  P  be  said,  it 
was  his  telling  him  be  had  received  tbe  l,000f. 
tor  Mrs.  Chitty,  by  tbe  noUe  Earl's  direetioo. 

Seij.  Fraikyn.  After  this  money  was-  patd^ 
whether  he  hath  had  any  di^coarae  with  bim» 
and  whether  it  was  owned  by  him  that  it  was 
out  of  the  Earl's  own  pocket? 

ElphinUime.  Yes,  many  a  tiose,  and  with 
great  respect. 

Mr.  Piummer,  I  desire  the  oounsel  for  tbe 
noble  lord  msv  explain  one  thing:  I  tltink  tbe 
witness  said,  Mr.  Lockman  said,  lie  had  rather 
give  two  sr  three  hundred  pounds  than  have 
been  examined.  Whether  the  witness  doth 
apprehend  by  what  Mr.  Lockman  said,  that  be 
comes  an  unwillina  witness? 

Elfthintione.  No,  my  lords,  I  did  not  say 
that  Mr.  Lockman  was  an  unwilling  witness, 
but  that  hea>ld  me  end  others^  be  had  rather 
have  given  two  or  three  hundred  guineas  or 
ponmn,  than  have  been  examined  on  this  OC" 
casion. 

Seij.  Pfo2g^.  Wesball  give  jour  k>idshlps 
no  farther  evidence  on  this  Article ;  we  shall 
new  proeeeits  the  Seventeenth  Article;  which 
ehaiges  tbe  earl  ef  Macclesfield,  that,  in  order 
to  conceal  the  dsficieney  in  Dormer's  office, 
and  to  prevent  nay  pduie  eaqoiry,  he  did^* 
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fttmi  time  to  time,  in  fiolalion  of  the  trcwt  re* 
posed  io  him,  make  orders  od  Mr.  Edvrards 
rar  iiAjment  of  the  money  belonging  to  several 
particular  soitors,  which  had  been  lodged  in 
the  hands  of  Mr.  Dormer;  in  obedience  to 
which  orders  several  sums  were  paid,  withoat 
.regard  to,  or  consideraUon  of  the  proportion 
which  the  rest  of  the  suitors  were  entitled  to, 
out  of  the  effects  of  the  said  Mr.  Dormer, 
whereby  many  of  the  said  saitora  lost  the 
boiefit  of'  their  proportionable  share,  to  which 
in  JMtice  they  were  entitled. 

The  crime  supposed  in  this  charge  is  denied 
by  the  Earl  in  nis  Aiiswer ;  he  had  no  certain 
knowledge  what  Mr.  Dormer's  estate  woold 
come  out  to  be ;  bat  he  was  under  a  fiiH  per* 
foasion  that  effects  would  come  ia  in  due 
time,  to  make  full  payment ;  and  that  the  only 
reason  why  they  were  not  paid  in  an  average, 
was  because  no  application  waft  made  by  any 
«f  the  soiton  for  that  purpose. 
.  Cost.  Sen.  As  to  the  Seventeenth  Article, 
your  lordships  observe  there  waa  a  full  per- 
soasioa.  both  in  the- noble  Earl  and  Mr.  Ed- 
wards, that  there  would  be  sufficient  to  pay 
every  one;  besides^  I  think  he  himself  made 
not  above  one  order,  not  more  than  this  one  in 
the  case  of  Chitty ;  your  lordships  will  please 
to  observe,  Irom  the  evidence  of  Mr.  Edwards, 
that  the  noble  lord  who  made  these  ordera 
was  firmly  of  an  opinion,  from  the  accounts 
be  bad  received,  tnat  the  deficiency  would 
be  made  up,  so  likewise  Mr.  Edwards  was 
then  under  the  same  perauasion :  we  shall 
rest  it  here  that  it  was  no  manner  of  fault  under 
these  apprehensions,  to  make  such  an  order  as 
that  was. 

Mr.  'Rchint.  If  your  lordshipa  please,  there 
IS  in  the  close  of  the  Sixteenth  Article  a  decla- 
ration, supposed  to  be  made  by  Uie  earl  of 
Maodesfield,  then  sitting  in  Court,  I  had  the 
honour  to  be  in  Court  when  the  declaration  was 
nade:  as  I  had  the  bonoar  to  be  in  Court 
•t  that  time»  |  apprehend  that  what  he  said 

Mr.  Plummer,  If  the  gentleman  speaks  as 
fooooelt.  he  stands  in  a  proper  place,  but  if  he 
comes  as  an  evidence,  i  beg  he  may  come  to 
the  bar  and  be  sworn ;  I  humbly  appeal  to 
)rour  lordships  if  it  is  not  proper. 

Lordi.  Ay,  a^. 

Dr.  Sayer.  If  the  gentlemen  think  it  proper 
to  insist  upon  it,  the  gentleman  is  ready  to  be 
sworn. 

Ccm,  Serj,  The  gentleman's  chancier  is  so 
unexceptionable,  that  we  hope  the  learned  gfen- 
tlemen  will  not  put  this  difficulty  upon  him 
of  taking  an  oath  ia  a  cause,  wher^  he  is 
counsel. 

Mr.  Plwmer,  My  lords,  I  insist  upon  it, 
because  then  I  shall  have  the  liberty  of  asking 
some  questions,  which  I  apprehend  1  have  not 
aow« 

Seij.  Pf<^nfn»  My  lords,  we  submit  it  upon 
the  evklence  that  bath  been  already  given,  he 
himself  did  declare  then,  when  it  came  beforo 
him  r^gukurlyi  he  would  ezimioe  into  it ;  and 


the  first  opportunity  this  came  before  bin  ia 
judgment,  be  then  put  it  into  a  melfaod,  lod 
accordingly  referreo  it  to  a  Master^  aad  •& 
prosier  measures  wen  taken. 

Com,  Serf.  My  lords,  we  ahall,  with,  ytn 
lordships*  permission,  now  proceed  to  h^ 
befora  you  what  we  hare  hnmUy  to  offer  m 
defence  of  the  noble  Earl  as  to  the  Eighteentk 
Article*  The  charge  therein  contaiMd  ii  it 
effect,  that  though  the  Earl  knew,  that  the 
Mastera  of  the  Couii  might  and  did  dispoie  o( 
and  traffic  with  the  effects  of  the  sulton ;  isi 
though  proposals  wen  made  ibr  remedying  rf 
it,  yet  the  Earl  neglected  to  enquiro  toto  the 
accompts  of  the  Masters,  permitted,  and  eo^ 
bouraged  them  to  employ,  and  traffic  with  tl» 
efiecli  of  the  suitora,  and  took  no  care  tbit 
those  effects  should  be  placed  out,  so  ait» 
pnvent  such  practices  bf  the  Mastos,  or  tbi 
they  should  cive  such  security  as  wee  pro- 
posed ;  and  this  is  charged  to  be  done  witfa  a 
corrupt  view  and  intentioa  of  oiakiog  to  od- 
lawful  gain  by  the  sale  of  those  places,  and  IB 
keep  up  the  price  of  them. 

The  proof  of  these  aiattera  depends  eotirelf 
upon  tne  testimony  of  Mr.  Ligbtboun,  Mr. 
Holford,  and  Mr.  Kynaslon,  with  the  jnrti- 
cular  npetition  of  whose  evidence,  I  shtllMt 
presume  to  trouble  your  lordships  after  s> 
much  time  has  been  already  spent;  bat  M 
beg  leave  to  observe  upon  the  whole,  ibattfaere 
is  not  the  least  evidence  to  support  that  part  of 
the  Article,  whereby  the  Earl  is  cbareed  wjk 
permitting  and  encouraging  the  trafficklag  witli 
the  suitora'  effects.  So  far  from  it,  my  lordir 
that  the  ^uite  contrary  appeara  from  tbeen- 
dence  which  Mr.  ligbtboun  baa  giveoupM 
this  Article.  He  has  informed  your  m- 
ships,  that  when  a  proposal  was  made^  ii 
order  to  the  ma^inff  stood  the  deficiency  ia 
Dormer's  office  (which  the  Earl  bad  ooo- 
fessedly  so  much  at  heart)  that  each  Uu^ 
shouhl  out  of  the  suitora'  effects  in  bit  baod^ 
place  out  a  sum  of  money,  the  intereit  wbereN 
should  be  applied  for  that  purpose;  the  Ean 
woukL  not  give  the  least  countenance  to  thit 
practice,  by  coming  into  the  proposal ;  bot  n 
plain  terms  declared,  he  neither  cooM  mt 
would  give  any  encouragement  or  direction  iir 
the  disposal  of  the  sniton'  efiects,  for  aay 
other  purpose  than  their  own  benefit. 

My  lords,  the  gentlemen  of  the  flooie  f 
Commons  an  so  sensible  of  the  defect  of  tbnr 
evidence  as  to  this  point,  that  tbev  fleem  aot 
to  rely  upon  it,  but  an  forced  to  fly  to  impli- 
cation for  assistance ;  and  vour  tordsbipi  m 
told  that  this  part  of  the  charge  ii  a  coflie- 

auence  of  the  Earl's  not  bavioff  Ukeo  care  tbtt 
lie  suitora'  effects  wen  so  pbuied  out,  af  to 
pot  it  out  of  the  power  of  the  Masters  to  w 
such  an  use  of  them ;  and  that  this  w^^^ 
amounts  to  a  permission  %d  encourageim 
to  the  Mastera,  to  dispMe  of  and  traffic  ww 
them  as  they  have  done.  . 

My  lords,  if  this  part  of  the  Article  i>  K|^ 
cojisideredi  Si  a  disUBctj  sepsnte  charge^  >til 
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10  obfioQi,  of  how  daofferoat  a  coiise<|ueDce  | 
it  nroold  be  to  admit  sucii  arffumentative  evi- 
dence only  as  a  proof  of  it,  tbat  1  apprebeod 
I  Deed  not  trouble  your  lordsbips  with  s^yio^ 
any  thiDg^  more  to  it ;  if  it  is  to  be  looked  upon 
•fl  s  consequence  only  of  some  otber  part  of 
file  chaise,  as^i^  mischief  arising  from  the 
neglect  of  potting  those  effects  uf  the  suitors 
out  of  the  power  of  the  Blasters  to  make  such 
use  of  them,  I  am  something  at  a  loss  to  know, 
why  it  is  made  a  distinct,  self-subsisting 
charge ;  it  may  perhaps  by  that  means  swell 
the  bulk  of  the  Article,  but  we  humbly  submit 
it  to  jour  lordships'  consideration,  wnether  it 
at  all  increases  the  weight  of  it  f 

My  lords,  the  charge  in  this  Article  is  not 
feunded  upon  a  bare  neglect  of  the  Earl,  upon 
an  omission  only  of  doing  what  it  is  conceived 
lie  ought  to  have  done,  for  the  prevention  of 
this  miBbehaTittur  of  the  Masters ;  that  per- 
bapMB  was  thought  too  slight  a  ground  for  an 
Article  of  an  impeachment,  especially  when 
the  neglect  here  complained  of  does  not  consist 
in  the  not  redressing  any  particular  grieranoe, 
pointed  out  by  the  complaint  of  any  of  the 
suitors  of  the  Court,  but  in  the  not  making 
general  orders  for  the  reformation  of  the  Mas- 
ters.   Perhaps,  my  lords,  it  might  be  thought, 
that  such  a  charge  would  have  been  suffi- 
ciently answered,  by  alleging,  as  the  truth  is, 
tbat  the  Masters  have  only  been  continued  by 
the  Earl  in  the  same  degree  of  trust  and  power 
in  which  he  found  them,  and  with  which  they 
were  invested  long  before  be  presided  in  that 
-Court:  it  may  be  too,  my  loras,  it  might  be 
considered,  how  wide  and  dangerous  a  &ld  for 
impeaebments  and  other  prosecutions  would 
have  been  opened,  by  making  it  criminal  in 
#very  one  wno  had  the  supenntendency  of  an 
office,  barely  to  neglect,  or  omit,  the  introduc- 
ing such  new  general  orders  and  regulations, 
wm  seemed  to  carry  a  probability  of  preventing 
the  abuses  of  the  under  ministers  of  such  office ; 
and  therefore  it  is,  my  lords,  as  it  mav  be  pre- 
•amed  that  the  Earl's  behaviour  m  this  respect 
i»  alleged  to  be  fraudiilent,  and^unjust,  and  with 
nn  intention  of  making  unlawful  gain  to  him- 
self, by  the  disposal  of  those  offices,  and  with 
H  corrupt  view  and  intention  to  keep  up  the 
price  of  them :  so  that  it  is  not  remissness,  or 
n^igence  tliat  the  Earl  stands  here  accused 
<»f,  but  fraud  and  corruption,  atid  if  Uiis  is  not 
made  out,  we  must  humbly  submit  it  to  your 
lordships'  judgment,  whether  or  no  this  Ar- 
ticle does  not  rail  to  the  ground  ? 

But  what  proof,  what  evidence  has  been 

offered  for  that  purpose  f  None,  my  fords,  that 

I  renaember ;  but  your  lordsbips  are  Idk  to  re  • 

4Bollect  it,  by  way  of  argument,  fr^m  the  Earl's 

'  jiot  having  nuule  use  of  proper  expedienii  to 

|irevent  this  ill. practice;  the  Masters,  by  that 

means,  were  more  at  liberty  to  make  a  profit 

lout  oftheir  offices,  which  for  that  reason  sold 

at  higher  prices,  and  therefore  the  Earl  must 

he  guilty  of  this  neglect  with  that  view ;  a 

'  feycre  (though  noi  a  strict)  consecpience  indeed ! 

:b  th»  pnispect  of  gain  from  hence  so  etrtain 

4 


as  to  tempt  so  strongly  f  And  are  there  no 
other  reasons  apparent  why  the  Earl  should 
defer  hb  regulations  in  this  matter?  I  need 
not  put  your  lordships  in  mind  of  the  great 
uncertainty  of  a  continuance  in  that  high  (but 
slippery)  station :  and  as  the  profit  supposed  to 
be  in  view,  depends  upon  the  death  or  aliena- 
tion of  the  Masters,  which  sometia^  do  not 
happen  in  a  long  interval  of  time ;  when  this 
uncertainty  is  added  to  the  other,  I  appeal  to 
your  lordships,  whether  it  can  be  easily  ima- 
gined, that  any,  even  the  most  greedy  person, 
allowing  him  only  to  be  in  his  senses,  could  be 
prevaileil  upon  to  hazard  his  reputation  and 
quiet,  upon  such  distant,  such  uncertain  hopes; 
especially  my  lords,  if  the  necessity  of  so  harsh 
a  conclusion  be  excluded,  by  its  appearing 
tbat  there  were  other  matters  which  might 
probably  enough  be  the  reason,  or  occasion  of 
the  Earl's  not  immediately  entering  upon  thest 
regulations? 

It  appears  by  what  Mr.  Ligbtboun  has  said, 
that  the  Earl  was  very  willing  and  desirous  of 
having  these  matters  rvulated ;  and  that  when 
be  first  informed  the  Earl  that  he  had  some« 
thing  to  offer  to  his  consideration  in  relation 
Uiereto,  the  Earl  seemed  very  glad,  and  migh« 
tily  pleased  with  the  proposals,  and  gave  him 
alldoe  encouragement 

It  appears,  my  lords,  that  afler  some  time 
taken  oy  Mr.  Ligbtboun,  to  discourse  the  Mas- 
ters upon  this  head,  he  wrote  a  letter  to  the 
Earl,  containing  several  proposals  for  the  re* 
gulating  the  afnirs  of  the  Masters ;  and  your 
rordships  will  observe  the  times  and  manner  of 
the  Earl's  sending  for,  and  pressing  the  Mas* 
ters  to  bring  in  their  accompts,  which,  notwith- 
standing the  different  turn  that  has  been  endea- 
voured to  be  given  to  it,  we  humbly  insist  upon 
it,  appears  to  have  been  done,  in  ovder  the  bet- 
ter to  enable  the  Earl  to  judge  and  reguhUa 
these  matters. 

As  there  were  proposab  for  regubting  the 
conduct  of  the  Masters,  in  respect  of  the 
suitors,  so  several  grievances,  which  the  Mas* 
ters  were  supposed  to  labour  under,  and  in 
which  the  suitors  too  were  supposed  to  be  con- 
cerned, were  represented  to  the  Earl ;  and, 
amongst  others,  that  of  money  being  ordered 
to  be  paid  into  the  bands  of  the  Usher  of  the 
Court,  instead  of  the  Masters;  which  was  re* 
present«l  as  a  thing  of  ill  consequence,  and 
dangerous  to  the  suitors  of  the  Court,  as  well 
as  iiyurious  to  the  Masters.  It  appears  like- 
wise, that  it  was  thought  proper,  ir  not  neces- 
sary, to  take  all  these  matters  into  considera- 
tion together,  that  the  intended  regulation 
might  &  entire,  and  not  by  piece- meal ;  and 
Mr.  Ligbtboun  himself  was  of  tluit  opinion,,  as 
well  as  Air.  Holfbrd.  And  though  it  b  alleged, 
that  the  Earl  was  credibly  informed  that  the 
sufficiency  of  some  of  the  Masters  was  much 
suspected,  and  consequently  that  a  more  im- 
mediate regard  should  have  been  bad  to  what 
concerned  the  effects  in  their  bands ;  yet  when 
your  lordships  consider  how  tbat  stands  upon 
Mr.  Liglitbsun's  evidence ;  that  it  was  enly  a 
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general  iotimation,  without  nafiiiiig  tBT  parti* 
cviar  peraoo,  and  that  Mr.  lifhtbomi  deefauredl 
lie  had  DO  oertiiD  growid  for  such  soapieiwi; 
it  will  not,  we  hope,  be  thowirht  a  fault  not  to 
iingle  out  that  part  of  the  iutewled  reguVtien ; 
eapceially  when  the  same  witoeaa  infiinns  your 
lonkhipa,  that  it  was  as  impraotieaUe  for  the 
Maslersto  hare  given  an  adequate,  that  is,  a 
proper  secority,  as  for  the  great  officers  of  the 
Exoheqner,  or  the  treasurers  of  the  South  Sea, 
or  other  great  eompanies  to  do  so.  And  your 
Jordahips  will  be  pleased  to  think  it  well  de« 
ncrres  cousideratiOD,  whether  it  was  in  the 
Earl's  power  to*  compel  the  Masters  to  ^ve 
«reD  such  seenrity  as  they  could  P  And  if  it 
•hould  be  said,  that  if  they  #ou1d  not  have 
complied,  he  might  have  ordered  the  money 
out  of  their  hands ;  it  will  require  time  to  con* 
aider  where,  in  such  ease,  he  must  have  placed 
those  eftecis  P  It  would  have  been  as  eztraor* 
dinary  to  have  required  secority  from  the  Mas- 
ters winch  came  m  afterwards,  and  so  to  have 
pot  them  upon  a  foot  different  from  the  others, 
wbni  it  was  under  consideration  how  to  settle 
the  whole.  But,  my  lords,  the  event  has 
•hewn,  that  there  was  not  eo  much  occasion 
for  so  apXBdy  a  precaution  in  this  matter,  ibr 
the  purpose  mr  which  it  was  then  pHocipally 
intended,  which  was  the  preventing  the  Masters 
irom  embezzling  the  securities  or  the  suitors 
in  their  hands,  since  there  is  no  occasion  of 
complaiot  in  that  respect,  they  having  been  aM 
delivered  up,  and  the  deficiencies  which  have 
happened  have  been  in  the  cash  in  their  hands, 
of  which  there  was  then  so  little  apprehension 
or  likelihood,  that  the  pceventing  it  was  one  of 
the  things  the  least  under  consideration.  So 
•hort-sighted  and  uncertain  is  human  pru- 
dence !  So  different  the  judgments  made  of 
things  in  prospect  only  mm  what  they  are  in 
•sperience !  I  make  no  qoestiod  but  your  lord- 
ships will  have  a  doe  regard  thereto,  and  make 
all  equitable  allowances  on  that  account 

Your  lordships  have  been  farther  inibrmed, 
that  in  order  to  settle  these  matters,  several 
meetinffswere  had,  and  among  the  rest,  one 
very  solemn  one,  at  which  were  present  both 
the  Earl  and  the  Master  of  the  Roils.  I  need 
not  trouble  your  jordahips  with  a  repetition  of 
what  passed  there ;  it  is  sufficient  to  observe, 
that  nothing  being  aettled,  the  Earl,  whose 
mind  was  intent  ujion  this  affair,  proposed  some 
expedients  to  ftoiNtate  OMtters ;  particularly, 
that  if  the  Masters  would  quit  their  pretensions 
to  a  co-ordinate  power  of  judicature  with  the 
Master  of  the  Rolls,  that  matters  might  be 
made  easy.  In  respect  of  tho  ordering  the  pav- 
nents  of  the  money :  but  this  wonid  not  be 
ooosplied  with.  And  when  it  was  found  by  ^t- 
perience  impracticable  to  bring  any  thing  about, 
with  the  agVeement  of  the  parties,  the  Earl  de- 
clared that  be  would  take  tne  whcie  matter  into 
bis  consideration  ;  and  since  he  could  not  have 
the  concurrence  of  others,  he  himaelf  would  r»> 
guiate  these  mutters  as  soon  as  he  could.  Upon 
the  whole,  of  the  evidence  offrired  upon  this  Ar- 
Mtj  more  eapedaUyfRMu  what  9/fjt.  Light- 
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houo  and  Mr.  Hdfosd  have  said,  it  pliialj  i^ 
pears,  that  for  a  coosiderahlo  time  past,  crci 
tivm  the  hitter  end  of  the  year  17  »1,  tbere  kn 
b^  an  intention  of  regulatiogthe  offioaof  tin 
Maateraof  the  Court  of  Chancery;  tbataod 
intention  has  been  pursued^  and  several  Hep 
taken,  and  endeavours  used  to  bringittoflfet; 
and  your  lordships,  I  hope,  perceive  the  BMy 
difficulties  that  have  interpooed,  and  will  nolhi 
at  a  loss  to  find  reasons  for  the  Bail's  not  hiif 
ing  actually  made  these  regulalioBS,  verj  ^ 
ferent  from  the  distent  view  of  an  UBJaatnia. 

My  lords,  the  hasioess  of  reformatioa,  bov* 
ever  desirable  it  may  be,  is  in  all  iostaneea  at- 
tended with  difficulties,  and  in  the  preaeot  om 
those  difficulties  have  beeu  encreased  by  tbe 
different  and  jarring  interest  of  the  nartiaa  coa* 
corned;  which,  at  least,  ^vented  their  coo- 
corrence  in  such  reformation,  and  in  a  gral 
measure  deprived  the  Earl  of  the  benefit  of  thi 
advice  of  those  who  were  the  most  aUs  to  ia- 
ibrm  him  what  was  fit  to  be  done* 

Your  lordships  are  aenaihie  how  great  a  par* 
tioB  of  the  Earl's  time  must  neceaaanly  k 
taken  up  in  the  dispatch  of  the  ordioaiy  baa- 
ness  of  that  Court,  and  in  bis  attendaaes  spu 
tbe  public  functions  of  his  office;  and  lf,nBfa 
these  circumstances,  he  baa  not  been  able  to 
bring  his  good  intentkms  to  effect,  aod  oo» 
picto  them,  before  it  was  put  out  of  hia  pawtf 
so  to  do,  your  lordships,  we  hope,  will  tbink  it 
more  his  misfortupe  than  hia  fiwilt,  and  that^w 
is  not  to  he  reputed  guilty  of  ujb«K^* 
omission  in  that  respect,  which  can  beadjdigM 
to  be  crtminal.  We  shall  not  trooUe  jw 
lordships  with  any  evidence  upon  this  Am 
butaubmit  it  upon  what  has  hen  aktady  tf- 
fiirad. 


Mr.  BMm.  May  it  pleaae  your  loHahv^ 
the  last  Article  which  the  Mani^gers  for  theb» 
nourafalo  House  of  Commons  have  been  pkiM 
to  close  this  solemn  prosecution  withal,  ia  ui 
Nineteenth  ;  wherem  they  halve  eadeaiovw 
to  represent  tbe  Earl  as  d^iffning  to  aboM  asi 
impose  upon  his  moot  nacrea  majeaty,  tor  tte 
sake  of  aisreening  and  protecting  the  Maaitf 
from  n  parliamentary  enquiry,  and  to  keep  if 
the  price  and  credit  of  thedr  offices.       . 

B«t,  my  krds,  we  humUy  hope  no  en«J« 
appears  to  haveheon  given  that  does,  » » 
least,  support  or  prove  any  such  desigaaiBW 
Eail 

It  is  troe,  indeed,  that  when  his  nu|icstjj  wtf 
graciously  pleased  to  ocder  the  ii«^,  f? 
compta  to  be  Uid  befi>ie  the  oMnmittecof  w« 
of  the  eouocil,  in  order  to  mspect  »«  *J5 
that  the  Earl,  in  obedience  to  hia  "^^^ 
commands,  thooghft  he  could  netbeiooseeNw 
•n  giving  ordere  tor  their VreounogmAf^ 
tbe  aame  ready,  and  tberefore  on»w  •'^ 
immediailely  to  set  ahont  it.  a  . .,  -- 

And  when  aomo of  tbem  objeoled, lh«ta«p 
impossible  to  have  them  ready  by  ^^^J^ 
pe^,  tho  10th  of  November  laM,  ^^b 
Mr.  Hotford'a,  which  waa  to  bean  •<^<'^||tLi 
twelve  yenns  that  the  Eaii  hovw^  ^m^ 
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them  to  be  got  readj  in  the  best  oiaDner  tbey 
CdalJ,  and  told  them,  if  it  should  appear  they 
wanted  more  time  to  make  them  perfect,  that  on 
application  it  would,  without  douot,  be  granted. 
After  which  your  lordships  have  beard,  that 
At  a  naeetinflpftf  most  of  the  Masters  at  Mr.  Ed- 
wards's, wlSn  Mr.  Gottingham  came  in,  he 
proposed  to  them,  some  say,  three  things,  others 
tvro ;  but  all  of  them  agree  in  substance,  that  it 
was  to  have  their  acoompts  and  securities  in- 
spected, and  to  produce  the  balance  of  cash  in 
taeir  bands,  if  it  should  be  required. 
'  Aod  as  to  the  iuspectin^  of  their  aecompts 
and  securities,  your  lordships  have  been  pleased 
te  observe,  that  not  one  or  them  appeared  to 
make  any  difficulty  or  objection  to  it,  but,  on 
the  contrary,  readily  consented  and  agreed 
to  it. 

But  as  to  the  producing  their  balanoe  of 
cash,  the3r  were  8omethin|^  startled  at  that,  as 
Hot  knowing  what  was  mtended  by  it;  and 
therefore  asked  Mr.  Cottingham  if  they  were 
only  to  produce  or  shew  it,  or  if  it  was  going  to 
be  taken  away  from  them. 
-  And  thougn  Mr.  Cottins^m's  anawer  was, 
that  they  were  only  to  produce  it,  as  he  under* 
■tood,  yet  several  of  them  appeared  to  be  very 
jealous  that  it  was  going  to  be  taken  oat  of 
their  hands ;  and  Mr.  Edwards,  one  of  the 
Masters,  expressly  said  so,  And  therefore  ad- 
vised them  to  g^  it  ready  as  soon  as  they 
could. 

But  vonr  lordships  have  been  pleased  to  ob- 
flerve,  that  whatever  they  understood  by  it,  yet 
not  one  of  them  said,  or  so  much  as  insinuated 
to  Mr.  Cottingham,  that  they  were  not  able  to 
•newer  or  make  good  their  balance  of  cash, 
only  that  some  of  them  had  it  not  all  ready  im- 
joediately ;  and  ftlr.  John  Benn^  said,  it  could 
not  be  expected  they  should  keep  it  all  by  them, 
iMT  fear  of  having  their  throats  cut,  and  that 
.therefore  they  must  have  some  reasonable  time 
^▼en  them  to  raise  it  in ;  and  Mr.  €onway  ex« 
prfely  swears,  that  he  apprehended  tbey  all 
said  they  were  able  and  sufficient  to  produce 
their  cash  and  effects. 

And,  my  lords,  it  seems  very  natural  and 
reasonable  to  believe  that  they  did  say  so,  or  at 
Jeast  that  Mr.  Cottingham  understood  it  so,  be- 
cause when  some  of  them  asked,  whether  they 
were  to  produce  it  in  specie,  or  whether  Bank 
notes,  or  goldsmiths'  notes  would  not  do  as  well, 
lie  made  answer,  it  certainly  would  do  as  well, 
and  therefore  advised  those  that  had  not  such 
aotes  ready  by  them  to  provide  them,  and  to 
stand  by  and  assist  one  another. 

Now,  my  lords,  with  great  submission,  all 

this  seems  to  be  a  very  natural,  plain  and  art- 

Jeaa  representation  of  this  meeting :  and  when 

Mr.  Cottingham  had  thus  acquainted  the  Mas* 

^ara  what  was  expected  from  them,  and  had 

aaaorances  firom  them  all,  that  tbey  were  ready 

And  willing  to  comply  with  what  bad  been  pro- 

|»oaed ;  can  there  be  any  room  to  doubt  but  that 

the  noble  Earl  was  very  well  pleased  with  this 

juscoont  from  Mr.  Cottingham  f  And  therefore 

flrben  they  met  afler,  ai  tha  Jteri's  bouse  on 
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the  lOth  of  November,  no  wonder  he  did  not 
particolarly  ask  them  the  question,  whether 
they  were  able  and  sufficient  to  pay  or  make 
good  the  balance  of  their  cash,  tor  this  Mr.  Cot- 
tingham had  before  assured  him  they  were,  and 
therefore  no  need  for  the  Earl  to  ask  the  ques- 
tion over  again. 

And  Mr.Lovibond,  one  of  theMasters,  swears 
expressly,  not  only  that  he  himself  was  ready 
and  wilhng  to  pay  and  produce  his  own  ba* 
lanoe,  but  that,  from  what  passed  at  the  Earl's 
house,  he  believed  or  tfaougntall  thereat  of  the 
Masters  were  so  too. 

Now,  my  lonls,  if  this  be  so,  if  the  noble  Earl 
was  fully  satisfied  that  ail  the  Masters  were 
able  to  make  good  their  aecompts,  and  be  was 
just  then  going  to  lay  a  state  of  them  before 
the  lords  of  the  council ;  is  it  at  all  to  be  won- 
dered at,  that  his  lordship  should  give  them  his 
advice  or  opinion  what  form  of  words  or  sub- 
scription he  thought  would  be  most  proper  to 
express  their  meaning  by  ? 

And  as  he  approved  of  the  form  made  use  of 
by  Mr.  Holfordon  that  occasion,  was  it,  or 
could  it  possibly  be  any  crime  in  the  Earl  to 
advise  the  rest  to  subscribe,  or  under- write  tha 
same  form  to  their  aecompts  likewise  P 

And  your  lordships  have  been  pleased  to  ob- 
serve, from  the  evidence  of  all  the  Masters, 
that  not  one  of  them  made  any  scrnple  or  diffi  - 
culty  of  it,  but  went  into  another  room,  as  if 
they  were  reaUy  going  to  under- write  the  very 
same  subscription  to  their  aecompts. . 

It  is  true,  indeed,  my  lords,  seme  of  them, 
when  they  were  got  by  themselves,  were  con- 
scious they  could  not  come  up  fully  to  it,  and 
therefore  varied  the  form  as  best  suited  their 
own  dreumstanoes. 

But  your  lordships  have  been  pleased  like* 
wise  to  observe,  that  the  noble  Earl  was  so  for 
from  being  in  any  plot  with  the  Masters  to  de* 
eeive  his  majesty  or  the  lords  of  the  council, 
that  he  took  their  aecompts,  with  the  subscrip- 
tions they  had  under-wrote,  without  so  much 
as  ever  looking  to  see  if  they  were  eonformabla 
to  Mr.  HolfoiS's  subscription,  and  apprehended 
they  really  had  been  all  the  same,  till  upon 
reading  them  before  the  |ords  of  the  oouncil 
the  variance  between  them  appeared. 

But  your  lordships  have  not  heard  of  ona 
word  of  reproof  given  them  by  the  Earl  aiWr- 
wards,  for  not  olraerving  his  dwections  in  mak- 
ing the  subscription  he  desired. 

If  the  Earl  had  had  any  destni  of  imposing 
en  his  majesty  or  the'  council,  by  getting  tha 
Masters  to  under-wvite  such  a  particular  torna 
of  8ubscriptH>n  to  their  aecompts,  would  he  not 
have  been  more  careful,  betbre  he  carried  iti 
those  aecompts  to  the  council-board,  to  have 
seen  that  they  bad  exactly/ pursued  bis  orden 
for  fear  of  a  discovery? 

Nay,  my  lords,  can  it  possibly  be  imagined, 
but  that  when  he  came  arterwards  to  fiad  they 
had  deceived  him,  and  had  not  ooder-writtea 
the  subscription,  tbey  pretended,  and  went  out 
of  the  room  seemingly  on  purpose  to  eompljr 
with: 
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I  say,  mj  lords,  can  it  posssibly  be  imagined, 
but  tbat  if  the  Earl  had  had  any  riewB  or  de- 
signs of  hit  own  OQ  it,  be  would  have  severely 
nmked  and  reprimanded  them  afterwards  for 
not  observiuff  bis  directions : 
^  But  your  lordships  have  not  beard  one  word 
of  proof  that  the  Earl  complained  of,  or  ever 
said  any  thing  afterwards  to  the  Masters 
about  it. 

Now,  my  lords,  if  this  be  so,  can  there  pos- 
sibly be  a  greater  or  stronger  concurrence  of 
circumstances  to  show,  that  the  advice  or  en- 
oourafferoent  which  the  Earl  afterwards  gave 
the  Blasters  to  assist  and  supply  each  other 
with  money  and  effects,  and  represented  to 
them  that  it  would  be  for  tbeir  honour  and  ser- 
vice to  appear  able  and  sufficient ;  I  say,  my 
lords,  can  any  thing  in  the  world  be  more  un- 
natural than  to  imagine,  that  by  this  the  Earl 
meant  to  advise  them  to  make  a  false  shew 
and  appearance  P 

They  had  befbre  assured  him,  or  ^ven  him 
the  strongest  reasons  posuble  to  believe,  thajk 
Ibey  could  make  a  true  show  and  appearance. 
l¥hy  then  should  he  advise  them  to  nuke  a 
lalse  show  and  appearance  ?  What  end  or  pur* 
pose  in  the  world  oould  this  serve^  either  for 
themselves  or  his  lordship  ? 

This  surely,  my  lords,  could  never  be  the 
Sari  s  meaninff :  or  if  it  were  whilst  he  was  under 
a  persuasmn  that  they  were  all  able  and  suffi- 
cient to  answer  and  make  good  the  bahmoe  of 
tbeir  aoooinpts,  if  he  meant  to  advise  them  to 
make  a  false  show  and  appearance,  it  must 
kave  been  by  advising  them  to  ooacod  part  of 
their  cash  and  effects,  for  fear  the  world  should 
really  take  their  words,  and  be  of  opinion  that 
they  were  as  aUe  and  sufficient  to  make  good 
theur  aooompts,  as  they  had  under  their  hands 
acknowledged  themselves  to  be. 

But,  my  lords,  as  the  construction  the  other 
way  is  not  only  most  natnral,  bat  also  oonsist- 
ant  and  agroeaUe  with  all  that  bad  before 
passed  on  tbat  occasion,  surely,  my  lords,  it 
must  be  a  strange  wresting  and  perverting  of 
words  to  understand  them  otherwise. 

The  sum  of  this  whole  Article,  my  lords,  is 
this :   The  Masters  were  on  a  sudden  called 

3 on  to  brinff  in  their  accooiplB  of  cash  and 
ects,  and  toey  did  so,  and  oeclared,  at  the 
sanM  time,  that  they  were  able  and  willing  to 
make  flood  the  same  on  a  reasonable  time 
given  them  for  raising  the  money  ;  but  being 
afterwards  called  upon  for  their  money  sooner 
than  they  expected,  and  applying  to  the  Earl 
lor  his  advice  aad  direotions  what  to  do  in  it, 
be  advises  them  to  asnst  and  supply  oue  ano- 
ther with  money  and  effects,  till  their  own 
could  be  gottsn  m  %  tdia  them  it  would  be  for 
tbeir  honour  and  service  to  appear  able  aud 
■ufficient,  and  that  he  would  not  have  them  let 
the  world  see,  at  a  time  when  there  had  been 
no  much  clamour  and  noise  about  them,  that 
they  were  not  always  ready,  even  at  a  minute's 
'Warning,  to  make  {^ood  their  accompts. 

This,  my  lords,  is  the  whole  of  this  grievous 
complaint  against  the  Earl ;  and  as  it  seems  to 


be  nothing  but  a  piece  of  good  advkx  in  tU 
Earl  given  to  the  Masters  for  their  own  nlm, 
in  great  sincerity,  and  friendship,  as  the  Eul 
expresses  himself  in  his  Answer,  witboataoy 
possibility  of  advantage  to  the  ^tA  hinadf, 
we  humoly  hope  your  lordships  \jjfi  not  tlusk 
it  worthy  of  a  place  in  this  ImpesZninsot. 

Com.  Setj,  My  lords,  we  shall  not  g^veyoHr 
lordships  much  trouble  on  this  Article,  wi 
shall  only  call  Mr.  Holford. 

Mr.  Hoffbrd  not  then  appearing,  Mr.  Cbf- 
iingkam  was  called  in  again. 

Serj  Probyn.  My  lords,  we  desire  tbst  Ml 
Cottingbam  may  intorm  your  k>rdsbins  of  ths 
time  the  Masters  had  the  letter  which  be  la^ 
fers  to,  and  which  he  delivered,  whereby  these* 
compts  are  directed  to  be  brought  in ?  ITedid 
desire  Mr.  Holford  to  bring  it  up  with  him :  If 
Mr.  Holford  hath  not  the  letter,  and  it  ii  sit 
among  the  Masters,  we  must  ezamiae  Mr. 
Cottiuffham  about  it. 

L.  C.  J.  King,  Mr.  Holford  is  oome. 

Seq.  Probyn,  This  is  the  copy  of  s  letter, 
the  original  of  which  Mr.  Holfoitl  hath ;  if  bs 
hath  it  not  here,  I  hope  your  lordships  will  giis 
leave  to  read  the  copy.  *My  lords,  1  deiire  tbit 
Mr.  Holford  may  give  your  lordships  so  sc- 
count  of  this  letter. 

Holford.  My  lords,  I  have  it  not ;  Mr.  Ky- 
naston  did  inform  me  just  now  that  bebelievii 
it  might  be  in  bis  custody,  bat  be  hatk  it  sot 
here. 

Seij.  Probyn.  Your  lorMiipe  will  giveflf 
leave  to  examine  Mr.  Cottingbam. 

Coitingham.  My  lords,  there  was'sa  eidsr 
made,  dated  the  3d  of  November  last>  of  wUek 
my  clerk  made  a  copy.  1  oan't  say  I  en* 
mined  it  myself:  The  order  is,  «<  Let  tber- 
reral  Masters  of  the  High  Court  of  Cbsseny 
forthwith  prepare  and  deliver  to  me  a  pwfecl 
account  of  the  money  in  tbeir  hands,  thecal 
distingtiisbiug,  in  several  columns, 

"  The  names  of  the  parties  to  the  csM  ^ 

••  The  dates  of  the  orden  for  briogiof  tt 
money  or  securities. 

««  The  time  of  briofi^ngin  each  sum.— W 
ticularly  expressing  the  sums  transferred  ud 
paid  to  them  at  their  coming  into  their  office  n 
the  firat  place. 

**  How  the  same  hath  been  disposed. 

**  What  sums  paid  out,  and  to  whom. 

"  What  invested  in  securities. 

"  When,  and  by  what  order.— SpeftTOf 
the  securities,  by  dates,  numbers,  &c, 

**  Where  the  securities  are  at  present 

"  What  money  remains  in  their  bands. 

*^  Where  the  same  now  is.  „ 

"  Nov.  3, 1724.  MAccLBsriEiDi  C 

Coffi.  Serj.  My  lords,  we  beg  lesve  t»o^ 
serve,  that  tliis  onler  is  very  much  **J*J!^ 
with  the  directions  g^ven  by  the  ooUe  kwoj* 
fore  to  bring  in  their  accompts;  bot  >r^  |^ 
nature  of  the  thing,  there  seems  to  be  s  fOJ 
good  reason  why  they  did  not  coo^J  P**^' 
toally  with  it. 
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Mr.  Plummer,  Upon  this  obseryatioD,  my 
lords,  I  beg  leave  to  ask  this  witoess  ivbether 
the  Blasters  have  not  ^ven  in  some  account, 
notwithstanding  the  difficulty  of  the  method  ? 

CottinMham*  Yes,  rov  lords,  they  have. 

£•  of  Mace,  Mr.  Holford  will  inform  your 
lordships  of  this. 

Holford,  I  believe  this  is  a  cony  of  the 
<>rder  given  by  my  lord  Macclesfield  for  bring- 
ing in  our  accompts  in  November  last. 

oerj.  Froiwn,  I  desire  he  may  be  asked, 
whether  the  Masters  were  able  to  make  up  the 
accompts  pursuant  to  the  directions  given  in 
that  order? 

Holford,  I  believe  it  wa^^e  next  day  after 
this  wu  sent,  that  Mr.  Coftngham  did  mibrm 
me  of  it ;  1  bad  not  seen  it,  I  was  then  at 
Westminster,  sitting  in  Court  with  mv  lord 
Macclesfield  ;  after  the  Court  was  up  I  went 
into  the  little  room  behind  th'e  Court  with  my 
lord,  and  I  did  say,  I  thought  it  would  be  very 
tedious  to  do  exactly  as  this  order  directed,  be- 
cause it  would  require  a  transcribing  of  every 
particular  that  eacn  Master  in  the  Court  had 
ever  paid  and  received  for  several  years,  even 
where  causes  were  ended  many  years  ago,  and 
that  I  thought  it  an  impractiGabTe  thing.  My 
lord  told  me  that  must  be  no  objection  to  the 
bringing  in  of  the  accompts ;  if  we  could  not 
dp  as  w3l  as  he  wished,  'we  should  do  it  as  well 
as  we  could;  and  desired  tliem  to  be  ready, 
'  that  they  might  be  brought  in  by  the  time  pre-. 
fixed. 

Com,  Serf,  I  desire  he  may  be  asked,  whether 
there  were  any  arguments  used  by  my  lord  to 
recommend  dispateh  in  this  matter  P 

Holford,  My  lord  recommended  it  to  me  to 
be  sure  to  have  the  accompt  ready  by  the  time ; 
I  think  he  said  it  was  to  be  delivered  in  to  the 
council  by  such  a  day. 

Com,  Serf,  I  desire  he  may  inform  vonr  lord- 
ships, if  nothing  was  said  about  making  an  ex- 
cuse, a  pretence  for  delaying  the  accompts? 

Holford.  My  lord  didTdesire  that  they  might 

be  prepared  according  to  those  directions,  out 

aaio,  This  must  be  no  excuse,  lor  not  bringing 

.  in  the  accompts  as  well  as  you  can  by  the  time. 

Mr.  Plummer,  When  this  accompt  was  asked 
Ibr,  how  long  was  it  before  it  came  in  ? 

Holford,  Three  or  four  days,  or  a  wedc. 

Mr.  Plummer,  And  you  gave  them  in  com- 
plete and  riffbt,  fully  and  amply. 

Ho^ord,Yea^  there  were  some  little  aiis- 
takea  which  were  rectified  afterwards,  very 
small  ones. 

Com,  Serf,  By  reason  ef  this  ^uestioQ  diat 
bath  been  seked,  ffive  me  leave  to  trouble  yoor 
lordships  with  addng  another,  whether  in  the 
aooompt  delivered  in,  tbere  was  any  thing  more 
tban  the  balance  of  the  accompt  ? 

Howard,  Yes,  the  accompt  1  delivered  in  was 
aa  accompt  of  every  particular  cause,  and  of 
tbe  money  and  secarities  in  every  cause,  and  I 
did  add  tbe  solicitors  naanes  ia  every  cause,  as 
ftr  as  1  knew  i  I  believe  all  tbe  otbeis  wte 
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Holford.  1  believe  tbe  others  were  the  same^ 
only  not  the  solicitors'  names. 

Com.  Serf,  1  don't  mean  that,  but  whether 
there  was  not  the  balance  of  each  particuhir 
accompt  delivered  in  ? 

Hofford,  There  was  the  balance  of  tbe  par- 
ticular causes,  and  the  whole  summed  up  to- 
gether. 

Seij.  Probyn,  I  desire  he  may  be  askedp 
whether  it  was  practicable  to  give  in  their  ac- 
compts in  the  method  directed  within  the  time 
prescribed  them  ? 

Ho^d,  It  was  not. 

8er|.  Probyn,  I  desire  be  would  inform 
your  kirdships,  whether  they  have  not  been 
called  upon  frequently  to  hasten  their  accompts? 

Com,  Serf.  I  desire  he  may  be  asked,  whe- 
they  have  been  since  called  upon  by  the  ho- 
nourable committee  of  the  council,  to  bring  ia 
their  accompts  according  to  die  said  method  ? 

£.  of  Jfocc.  I  desire  be  may  be  asl^ed,  whe- 
ther after  this  accompt  brought  in,  and  the 
balance  made  upon  every  cause,  they  have  been 
since  called  upon  to  maae  op  the  accompt  ac- 
cording to  the  first  instructions,  or  not  ? 

Ho^ord'  We  have  not  been  required  to 
pursue  the  former  instructions. 

Com,  Serf,  If  the  gentlemen  of  the  House  of 
Commons  nave  done  as  to  this  Article,  we  have 
done.  My  lords,  we  shall  now  beg  leave  to 
call  some  witnesses  to  the  establishing  the  re- 
putation of  Mr.  Cottingham  ;  when  one  side 
have  endeavoured  to  lessen  his  credit,  it  will  be 
necessary  for  the  other  side  to  call  witnesses  to 
confirm  his  credit..  As  to  tbe  testimony  he 
hath  given,  it  is  very  material,  as  it  stands  in 
opposition  to  the  evidence  of  others ;  though  it 
be  not  directly  contradicted,  yet  it  is  very  dif- 
ferent ft-om  some  accounts  which  your  lord- 
ships have  received  from  seme  of  the  Masters, 
particularly  from  Mr.  Thomas  B^%et:  And 
as  for  the  Managers  of  the  House  of  Commons^ 
notwithstanding  he  was  called  as  a  witness  fagr 
themselves,  though  they  have  not  said  in  direct 
terms  that  he  is  a  person  not  to  be  credited,  yet 
calling  him  a  black  minister  of  iniquity,  and 
using  a  great  nuniber  of  such  like  other  ez- 

fressions  seem  to  carry  some  insinuation,  as  if 
Ir.  Cottingham  was  not  a  man  of  that  in- 
tegrity as  I  believe  all  that  know  him  will  bear 
testimony  to.  We  he^  leave,- therefore,  to 
call  a  few  of  that  number  as  witnesses  to  his 
character  and  reputation,  who  have  known  him 
for  several  years,  and  have  had  a  ftdl  oppor* 
tunity  of  knowing  his  character  and  behaneor 
in  tbe  several  stetions  he  has  been  in. 

Mr.  OMeihrough  ealled% 

ISeij.  Prohyn.  My  lords,  f  desire  be  may  ta 
asked,  how  long  he  hath  been  acqaainted  witb 
Mr.  Cottingham  ? 

Goldeshrough.  i  have  been  acquainted  witb 
Mr.  Cottingham  upwards  cf  twenty  years. 

Seg.  Prohyn,  I  desire  he  would  inform  vonr 
ferdshipa,  during  his  acquaintance  with  bin^ 
what  hath  been  ms  character  ? 

QQliUbrm^h.  Allthetiatbewasnioliciter, 
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I  obserred  bim  to  have  a  good  character;  be 
beba?ed  himself  with  all  inteftitj  and  fidelity 
as  ever  I  kpew  any  body  of  bis  professioD. 

Seij.  Prob^n.  You  speak  as  to  bis  general 
character. 

GMesbrmtgh,  I  never  beard  he  bad  any 
blemish  on  bis  reputation,  he  always  maintained 
a  ver^r  fair  character. 

Serj.  Probyn.  During  the  time  be  was  se- 
cretary to  the  Lord  Chancellor,  how  did  he  be- 
hare  himself? 

Goldethrougk,  He  bore  a  very  fair  character 
in  the  place,  as  faur  as  ever  any  body  did  that 
went  before  him. 

Mr.  Price  sworn. 

Com,  Serj,  We  desire  he  may  give  vonr  lord- 
ships  an  account,  what  he  knows  of  the  cha- 
racter of  Mr.  Cottingham,  and  how  long  he 
hath  known  him. 

Price.  My  lords,  I  have  known  him  upwards 
of  twenty  years,  I  never  knew  any  body  say 
any  thing  amiss  of  him,  1  always  took  bfm  to 
be  a  very  fair  and  honest  man :  I  know  no  man 
in  his  place  behaved  himself  better  than  be  bath 
done. 

Com.  Serf.  We  desire  to  ask  not  only  to 
what  Mr.  Price's  opinion  is,  but  to  what  is 
the  opinion  of  others,  as  to  his  general  cha- 
racter f 

Price*  I  believe,  if  yon  ask  bis  character  of 
an  hundred  people,  ninety  of  them  will  give  bim 
rather  a  greater  character. 

Com,  Serj.  And  as  to  the  remaining  ten,  what 
character  doth  he  believe  the  remaining  ten 
will  gi?e  bim  f 

Price,  1  believe  that  the  remaining  ten  can- 
sotjnstly  charge  him  with  any  thing  thai  is  iU. 

Mr.  Hickman  BYforUm 

^  8e^.  Prohyn,  I  desire  Mr.  Hickman  may 
likewise  give  your  lordships  an  account,  how 
Jong  he  bath  known  Mr.  C30ttinffham  ? 

Hickman,  I  have  known  Mr.  Cottingham 
SO  years,  I  believe  ;  he  bad  alwaya  a  very 
gooo  character,  he  was  clerk  to  me  for  two 

2 earn,  be  was  a  diligent,  faithful  clerk,  and 
ath  had  a  very  good  character  ever  since,  and 
I  never  heard  any  thing  to  the  contrary. 

Mr.  BlUkman  sworn. 

tSeij.  Prckvn,  My  lords,  we  have  a  great 
number  to  this  purpose  ;  I  desire  you  would 
inform  my  lords,  bow  long  you  have  known 
Mr.  Cottingham,  and  what  his  character  is  P 

BUihman.  My  lords,  I  have  known,  and 
been  intimately  acquainted  with  Mr.  Cotting- 
bam,  for  above  20  years ;  while  be  was  a  (Nrac- 
tiser  in  the  Court  of  Chancery,  we  were  now 
and  then  concerned  one  against  another  in  bu- 
siness, and  I  observed  him  to  act  with  g^eat  di- 
ligence for  bis  clients,  and  in  a  fair  way  of  prac- 
tice in  respect  to  his  adversaries ;  he  bad  the 
character  of  the  practiflers  of  the  Court  of 
Chancery  in  general,  lor  bemg  a  very  honest 
and  fair  man ;  after  he  was  promoted  to  be 
•ccretaiy  lo  my  lord  Maccksfieki,  every  prac« 


tiser  of  the  Court  that  bad  any  bosinos  mak 
have  frequent  recourse  to  him,  and  be  wn  dh 
served  to  discbarge  that  oflice  with  grast  jviioi 
and  dispatch  to  tbe  sfiitora,  with  great  civifity 
to  the  praetisers,  and  with  a  strict  regard  to  tm 
hononr  of  his  master  and  the  Court ;  be  vii 
content  with  bis  just  fees,  without  everdcmiai- 
ing  or  expecting  more  on  pretence  of  expedi- 
tion, or  upon  any  other  account,  in  genenl,  I 
took  him  for  a  very  honest  man,  and  be  wsi 
always  so  reputed  dfuring  tbe  time  that  I  Van 
bim. 

Seij.  Prehyn,  My  k>rds,  we  might  appiv  ^ 
some  of  the  learned  Managers  themsmi, 
were  it  proper  up^  this  occasion,  but  we  Inpi 
bis  character  is  so  clearly  estaUisbed,  by  wnt 
evidence  has  been  already  offered,  diat  then 
is  no  necessity  for  troubling  yonr  lordships  wilb 
any  more  on  this  head  :  but  we  shall  troohk 
your  lordships  with  one  piece  of  evidence  niAe, 
of  a  different  kipd,  which  tbe  noble  lord  iawitk 
a  great  deal  of  difficulty  obliged  to  submit  ts^ 
and  that  relates  to  the  private  conduct  of  himidr, 
of  which  many  enjoy  the  benefits,  and  all  wen 
enjoined  and  obliged  to  keen  secret ;  bat  now  it 
is  become  necessary  to  make  known,  noce  bt 
bath  been  represented  in  public  as  a  penos  fid 
of  corruption,  that  hath  studied  nothing  io  tbi 
whole  conduct  of  his  life*  but  the  amasow 
great  riches  to  himself,  in  oppresstoo  of  » 
maje8ty*s  sulijecls ;  it  is  now  become  oeoefluyi 
for  the  vindieatiim  of  bis  lordship's  inoocesci, 
to  shew  that  his  actions  (which  best  beipak 
tbe  intention)  have  been  of  a  different  oitan; 
that  as  his  lordship  hath  received  great  boootiei 
from  his  mi\|esty,  so  he  bath  been  as  liboil  ■ 
sharing  them  with  those  who  have  wanted  hil 
relief.  Multitudes  of  instances  might  be  giffl 
of  this  kind,  but  we  sjiali  only  lay  some  fev 
before  your  lordships,  and  then  Mg  leaven 
submit  to  your  consideration,  wb^her  it  k 
possible  to  suppose,  tiiat  a  noble  lord,  wben 
heart  was  so  cnaritably  inclined  to  relieve  tke 
afflicted  who  applied  to  bim,  and  to  seek  op- 
portnnities  of  domg  good  to  strangers  wbo  wen 
no  ways  known  to  bim,  could  be  guilty  of  a^ 
tions  such  as  his  have  been  represented  bytke 
Managers  of  tbe  House  of  Commons.  Wf 
can  these  things  be  reconciled,  that  a  mao,  trs^ 
religious,  truly  virtuous  and  charitable,  sbooM 
be  guilty  of  oppression,  injustice,  avarier,  an 
oorrupUon?  We  b(^  leave  to  lay  some  feir  ii- 
stances  of  this  nature  before  yonr  lordsbtpS)  m 
then  submit  thehr  weight  to  your  lordibipr  gMl 
judgment. 

Com,  Serf.  I  beg  leave  to  observe,  tbatii 
a  great  many  Articles,  the  intention  beiagwiit 
the  Managers  have  much  relied  upon,  we  bon- 
bly  apprehend  we  have  cleared  tbe  noble  m 
from  those  intentions  he  is  charged  ^i^*7 
what  we  have  abready  offered  to  yoar  bed- 
ships ;  but  if  any  doubt  should  stilt  remtfli 
when  it  shall  appear  that  he  was  a  oonstaot  be- 
nefactor to  the  oppressed  and  afB^cterf,  tbat  * 
constant  spirit  of  benevolence  bath  reigoedn 
the  breast  of  this  noUe  lord  towards  manM 

you  Will  think  it  imponible  ftr  a  iDtf  to  b0« 
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contradUlxxy  to  himself,  that  at  the  aame  time 
as  he  was  doing  all  tbejfood  be  could  in  pri?ate, 
he  should  he  guilt  J  or  a?arice,  eorruptioo  and 
oppression  in  the  mostpohlic  manner.  These 
qualities  are  so  inconsistent,  that  they  could 
not  reign  in  the  same  hreast  at  one  and  same 
time,  for  that  reason  we  shall  beg  leave  to  men- 
tion a  few  of  the  great  many  instances  we  might 
$  reduce  on  this  head ;  and  first  we  desure  that 
f  r.  Oaker  may  be  called. 

Mr.  Vaker  sworn* 

Serj.  Prabyn,  My  lords,  I  desire  that  Mr. 
Oaker  may  give  vour  lonlships  ao  account, 
bow  long  he  bath  been  einfloyed  under  the 
noble  Ban  within  the  bar  ? 

Oaker.  1  served  bis  lordship  alt  the  time  that 
bis  lordship  had  the' great  seal. 

Seij.  Prabyn,  I  desire  be  ma^give  a  general 
account,  dnnng  all  the  time  that  he  served  his 
lordship,  how  far  he  hath  been  privy  to  any 
charitable  actions  he  hath  done  ? 

Oaker,  My  lords,  I  have  the  names  of  some 
few  in  my  hand,  1  can  only  tell  the  names  and 
sums  of  such  asaccidentallV  came  in  my  way ; 
for  his  lordship  always  did  those  actions  pri- 
vately, and  with  his  own  hands,  if  it  could 
conveniently  be.  When  I  first  came  to  serve  his 
lordship,  having  heard  his  lordship's  character 
Off  being  very  boujntiful  to  almost  every  body 
that  came  in  his  way^  I  therefore  endeavoured 
to  inform  myself  more  particularly  from  such 
persons  as  i  apprehended  applied  to  him  for 
mny  assistauce  of  that  nature.  The  first  that  I 
remember  was  one  Mr.  Brown,  who  had  been 
author  of  several  practical  books  in  the  law  ; 
Iris  lordship  was  pleased  for  some  years  before  I 
acted  under  him,  to  pay  for  him  24t.  a  month 
for  his  board  and  sulwistance,  bendes  clothes 
and  pocket-money  ;  the  person  that  n^  to 
pay  It  being  absent  in  m;^  time,  1  paid  it  for 
near  seven  years,  till  Christmas  last*  when  he 
died.  "^ 

Serj.  Probyn.    At  the  time  he  died,  how  old 
was  be  ? 

Oaker,  He  said  he  was  on  Bartholomew  day 
last  aged  103.  As  I  have  been  informed,  my 
lord  sent  a  surgeon  and  an  apothecary  to  attend 
him,  and  paid  them,  and  the  expence  of  his 
funeral ;  and  the  whole  that  came  within  my 
knowledge  was  about  130/.  Afterwards  there 
were  two  clergymen  recommended  to  his  lord- 
■hip  for  a  living  that  was  in  his  disposal ;  my 
lord  could  not  soon  determine  which  to  give  it 
to  ;  one  o^  them  was  a  poor  curate  in  Surrey 
at  Thames  Ditton  (  This  poor  man  complabea, 
that  he  could  not  attend  longer  in  town,  nor 
bad  money  to  carry  him  home ;  my  lord  gave 
bim  a  guinea,  and  told  him  he  might  go  home, 
he  need  not  stay,  but  should  be  sent  to  when 
be  had  determined  what  to  do  for  him.  A  little 
while  after  he  came  to  town  again,  and  said 
that  it  being  reported  that  his  lordshin  would 
give  him  a  living,  he  was  turned  out  or  his  cu- 
racy, and  being  an  inmate,  was  ordered  by  the 
officers  of  the  parish  to  quit  the  parish,  but  that 
he  had  not  money  to  remove  his  fiimily  i  and 


my  lord  being  told  of  that,  sent  for  him,  and 
gave  him  a  sum  of  money  in  a  paper ;  I  asked 
the  clergyman  what  it  was  he  gave  htm,  and 
he  said  SO  guineas.  He  had  soon  after  a  living 
given  him  by  my  lord,  in  Kent,  and  then  as  ho 
was  removing  his  family  to  bis  living,  they 
were,  here  in  town  by  the  way,  taken  ill  of  the 
measles ;  upon  which  the  poor  gentleman 
wanting  money  to  proceed  on  his  jomvey, 
came  again  to  my  lord,  and  his  lordship  gave 
him  SO  guineas  more,  as  he  told  me ;  and  I 
believe  his  lordship  hath  given  him  severd 
tiroes  since,  but  I  don't  know  the  particulars, 
neither  had  I  known  any  of  those  I  have  men* 
tioned,  had  not  the  poor  clergyman  himself  told 
me  of  them. 

Com.  Serj.    What  is  his  name,  and  where  ii 
his  living  ? 

Oaker,  His  name  was  Vigurs,  and  his  living 
is  near  Sittingbourne  in  Kent.    There  was  oue 
man,  a  converted  Jew,  I  believe  he  is  bere  him- 
self; he  hath  had  of  my  lord  70  or  80/.  Thero 
is  one  Thwaites,  a  Quaker,  who  hath  attended 
the  Houses  of  Parliament  long,  and  is  very, 
well  known,  hath  bad  a  pretty  large  sum  of 
money,  besides  other  assistance;  60L  I  paid 
him  at  once  by  my  lord's  order.    There  is  one 
Mr.  Wickham,  a  gentleman  in  the  navy,  a 
half- pay  officer ;  he  had  out-run  that,  and  was 
in  the  Marshalsea  prison,  and  could  not  roako 
up  his  matters ;  a  friend  of  bis  was  personally 
acquainted  with  me,  and  said  mv  lord  had  somo 
knowledge  of  this  officer,  and  desired  me  to 
acquamt  him  with  his  case,  which  1  did,  and 
his  lordship  said  he  had  no  acquaintance  with 
him,  but  had  known  his  father,  and  for  his  sako 
would  clear  him ;  and  it  being  said  he  was  in 
for  about  SO/,  his  lordship  said  if  it  came  to  40 
guineas  he  would  pay  it,  so  that  it  aet  him  out 
of  distress,  and  cleared  biin  of  all  debts;  the 
gentleman  dkl  make  up  his  affairs,  and  my 
tord  paid  the  money,  and  besides  gave  him  a 
whole  suit  of  clothes,  double  shoes  and  stock, 
ings,  and  wigs,  and  new  sword  and  belt,  fit  to 
appear  in  the  worid  again,  which  came  to  some- 
thing above  40/.  in  the  whole.    Another  poor 
clergyman  my  lord  gave  a  living  to,  and  ho 
was  very  lame^  and  came  to  town  to  go  into  the 
cold  bath ;  he  happened  to^  be  arrested  for  aa 
old  demand  of  36/.    His  wife  came  to  my  lord, 
who  gave  her  money  for  present  subsistance, 
and  ordered  me  to  take  care  that  the  whole  af- 
fair should  be  made  up,  and  the  whole  debt 
was  cleared  and  discharged,  and  all  the  costi 
and  charges  paid  out  of  his  lordbhip's  pocket. 
There  are  abundance  of  other  small  sums  I 
might  mention  of  the  same  kind,  but  it  would 
be  endless  to  trouble  your  lordships  with  them« 
Then  there  is  another  matter  which  I  mention 
to  your  lordships,  not  so  much  for  the  value,  at 
for  the  manner  of  doing  it ;  a  poor  gentleman 
residing  at  the  Bath,  had  a  place  given  him,  as 
he  said,  in  Ireland,  but  had  not  money  to  carry 
bim  over,  and  therefore  only  begged  40i.  to 
carry  him  over  to  Ireland ;  my  lord  ordei^ 
me  to  remit  him  five  guineas,  which  he  receiv- 
ed|  but  afierwards  he  wrote  word  that  he  aod 
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his  family  were  ill  at  the  time,  and  therefore 
bad  expended  the  money,  and  wanted  the  same 
aupply  afifam ;  my  lord  then  ordered  me  to  re- 
natt  him  io  guineas  more,  which  1  did.  Mere 
18  at  ^our  lonUhips'  bar  one  Mr.  Sauodersi  a 
clergyman  who  hath  sundry  times  received  of 
his  lordship  favours  whilst  a  youth,  and  upon 
the  foundation  in  the  Charter  House ;  aad 
when  he  went  from  thence  to  the  University 
bis  lordship  gave  him  40  guineas ;  and  after- 
wards, when  he  was  near  going  into  orders,  re- 
mitted him  60/.  to  clear  all  matters  in  the  fjni- 
Tersity,  wrhich  1  sent  to  Dr.  Bentley  by  his 
lordshiu's  on^er.  1  dtui*t  mention  several  other 
particulai-s,  hui  they  are  very  nuoierous,  both 
what  pasyieti  thriMigh  my  bands,  as  well  as 
othei-s  of  his  lordsbtp's  serrants ;  hardly  a 
week  passed  without  some  instance  of  this 
kind. 

CofTk  Setj,  As  you  were  under  the  great  seid, 
you  can  ifiform  my  lords,  when  clergymen 
were*  adiiiiit4'd  to  their  livings,  whether  his 
lordship  has  not  frequently  ordered  their  fees 
to  be  reniitte<i  them  ? 

Oaker.  My  lord  frequently  gave  orders  to 
remit  ilie  ft-es  of  his  own  officers,  and  at  other 
tiineM  hift  lorflsbip  paid  the  fees  of  the  patent 
officers  aod  stamps  out  of  his  own  pocket ;  and 
bath  given  the  clergymen  money  besides  to 
pay  their  journies  to  their  livings,  and  other- 
wise to  sustain  them,  and  to  buy  books. 

Com,  Sen.  Do  you  remember  Mr.  Higgs? 

Oaker.  Mr.  Higgs  was  greatly  indebted  and 
in  prison  ;  his  lordship  discharged  him,  and 
paid  such  debts  as  were  insisted  upon,  to  the 
Talue  of  about  90/. :  he  is  there  to  give  your 
lordships  a  particular  account. 

Dr.  Stumer.  As  a  great  deal  depends  upon  the 
manner  of'  doing  these  things,!  would  ask  him 
•a  to  the  manner  in  which  they  were  done, 
whether  in  an  ostentatious  manner,  or  how  ? 

Oaker,  My  lord  did  these  generous  actions 
merely  as  they  fell  in  his  way,  and  without 
mentioning  them,  or  letting  them  be  seen  or 
known,  as  far  as  I  could  ever  perceive ;  so  that 
where  1  did  not  apply  to  his  lordship  mysdf 
for  such  people  as  came  to  me,  I  never  knew  it 
but  by  accident ;  and  in  cases  where  I  was 
privy,  my  lord  generally  gave  me  more  than 
was  asked,  his  method  being,  aa  far  as  might 
be,  to  set  persona  entirely  free,  and  to  do  them 
•  fuy  service. 

Mr.  Huntf  a  clergyman,  sworn. 

8erj.  Frobyn,  My  lords,  we  denre  that  Mr. 
Hunt  would  i-ecollect  and  give  your  lordships 
an  account  of  what  charitable  acts  he  hath  known 
done  by  the  earl  of  Macclesfield  P 

Hunt,  I  have  known  mv  lord  to  be  a  rery 
generous  and  noble  patron :  1  can  speak  from 
'several  instances,  relating  not  only  to  myself, 
but  to  several  other  gentiemen  of  the  Univer- 
sity of  Oxford,  "the  first  time  I  had  the  ho- 
nour of  being  known  Io  bis  lordship,  was  about 
Wbit*<uHtide  1723,  upon  the  recommendatioQ 
of  one  Mr.  Thornbory,  vtcar  of  Thame  in  Ox- 
fordabire.    The  DoMe  lord  aske4  Mr,  Thoni* 


bury  what  persons  he  knew  in  the  Uoitcnity 
that  were  inclinable  to  be  studioas :  Mr.  Than- 
bury  was  so  kind  as  to  mention  me  u  ok: 
upon  which  hk  lordship  sent  lor  me  to  dine  will 
him  the  day  after ;  I  carried  him  some  «f  Ike 
private  exercises  that  I  had  done  in  the  VniTff- 
sity,  which  hi^  lordship  read  over,  and  wu  a 
kind  as  to  approve.  His  lordship  kept  ne  lilh 
him  several  days,  and  desired  to  have  omi 
conversation  with  me ;  and  be  dismimd  k 
with  a'generoos  present  of  SO  guineas,  tdii; 
me  be  shoald  be  glad  to  see  me  when  heeuK 
to  Shirburn,  and  that  he  deogned  Io  mabtt 
a  present  now  and  then  till  he  conU  do  Mm- 
thing  else  for  me.  Abont  Christmas  aflerm 
the  next  time  I  waited  on  my  lord :  1  cvrid 
him  again  some  of  my  University  eieranik 
which  his  lordship  perused,  and  was  so  fitio» 
able  as  not  to  mislike  them :  His  lorUipdii* 
missed  me  at  that  time  with  another  goiM 
present  of  30  guineaS|  and  farther  sssoiidm 
of  future  favours.  Abont  this  time  J  hod  lo* 
ceived  a  letter  from  Mr.  Ga^er,  depntv jn* 
fesaor  of  Arabic  in  the  Umversity  cST  Oxfaii) 
wherein  he  compkiined  to  me,  that  he  had  bm 
ill  used  by  some  persons  in  the  Univerntf,ftr 
having  wnt  a  poem  in  praise  of  her  Royal  U^ 
ness.  This  I  related  to  bis  tordahip,  hii  bri- 
abip  expressed  a  gi^^  deal  of  coacera  for  In 
misfortune,  pitied  his  case,  and  sent  bimlnrw 
a  present  of  30  guineas.  The  third  time  I  hii 
the  honour  to  wait  upon  bis  lordship  was  iM 
Michaelmas  1723,  when  I  received  (ikeaiiei 
present  of  30  guineas :  1  should  have  abo  iB» 
tinned,  that  I  received  other  smaller  preMk 
from  bis  lordship,  5  guineas  at  one  time,  fd 
1  guinea  at  another.  Tiie  last  time  1  had  jk 
honour  of  waiting  on  his  lordship  and  receny 
his  bounty,  was  about  Easter  1734,  wba  ■ 
lordship  made  me  the  usual  geaerous  pree^ 
of  30  guineas,  and  was  so  kind  as  Io  send  1^ 
me  30  guineas  more,  viz.  15  to  Mr.  HotdiiB* 
son,  and  15  to  Mr.  Greenway ;  so  that  wAot 
the  space  of  3  yeara  1  received  of  his  I^'^'^^tI 
bounty,  for  the  use  of  myself  and  the  gcotk* 
men  of  my  acquaintance,  136  guineas,  upn  ^ 
other  account,  and  for  no  consideration  whitj 
ever,  but  to  encourage  us  in  our  studies,  in 
support  us  in  the  University. 

Dr.  Sayer,  I  would  know  whether  Uie  SO 
guineas  were  looked  upon  as  a  single  hoontyi 
or  was  it  to  he  an  annual  charity  P  ^ 

HunU  I  believe  so ;  they  toM  me  tbej  hid 
received  it  as  such  before ;  we  all  kMiked  qN* 
our  several  benefactions  aa  to  be  contiooed. 

Mr.  Smythft^  a  dergyman,  swsn* 

Seg.  Frobyn.  I  desire  be  may  giwtf'f 
count  of  what  he  knows  of  my  Ion  Maodtf* 
field's  charitiea. 

Simfthy$.  My  lords,  in  the  year  tT<l  «^ 
became  vacant  the  plaoe  of  a  Master  ^^^ 
pital  in  the  town  of  Golcbester,  in  theitopa* 
of  my  Lord  Cbanodlor,  to  wb'icb  Maetm 
king  Jamca  the  Isi  had  annexed  the ciiree 
soubof  a  parish  adioining,  and  which  f^ 
had  M  eUiar  praminQ  fir  a  w»t»t^    ^^ 
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wooer  Master  bad  taken  no  notice  of  the  pa- 
ish,  nor  had  any  care  been  taken  time  out  of 
lind  (as  I  have  been  informed  by  the  inhabi- 
lots  of  the  parish)  of  either  bunding  their  dead, 
r  baptisang:  their  infants.  My  Lord  Chan- 
ellor  being  (as  I  have  been  told)  informed  of 
lis,  sent  to  me  to  know  if  I  would  accept  of 
le  Master^s  place.  I  would  not  mistake,  my 
nrd's  chaplain  sent  me  word,  if  I  would  accept 
f  the  place,  and  let  him  know  my  Christian 
ame,  his  lordship  wonld  send  me  the  grant  of 
•  I  did  so,  and  then  my  lord  was  pleased  to 
nqaire  into  the  nature  of  the  thing.  I  in- 
mned  his  lordship  that  no  care  was  taken  of 
16  parish  at  all,  though  I  apprehended  the  mas- 
3r  of  the  hospital  ought  to  take  care  of  it.  My 
wd  then  was  pleased  to  give  me  the  gn-ant  of 
ie  hospital,  and  obliged  me  to  a  particular  care 
f  the  parish ;  and  at  the  same  time  desired 
ae  to  let  him  know  what  condition  the  church 
ras  in.  I  informed  him  that  it  was  utterly  uo- 
il  for  divine  service ;  none  had  been  performed 
Q  it  ^as  1  had  been  informed)  time  out  of  mind ; 
od  tne  parishioners  were  in  such  a  condition  of 
loverty,  that  they  were  not  capable  of  making 
t  fit  for  divine  worship,  fily  lord  then  was 
lipased  to  order  me  to  acquaint  nim  how  much 
irould  pat  the  church  in  repair.  Upon  this  I 
bought  proper  to  applv  to  workmen  for  their 
advice ;  and  bv  their  ailvice  I  informed  his  lord- 
hip  90L  would  do  it  My  lord  ordered  me  to 
•t  the  workmen  at  work,  and  he  would  pay 
heir  bills.  Before  the  church  was  finished, 
hrottgh  ray  unskilfnlness,  and  the  cunning  of 
Forkmen  (as  I  tHen  thought)  this  30/.  would 
lot  do.  I  acquainted  his  lordship  with  it ;  aud 
16  desired  to  know  bow  much  more  would  do. 
rhe  workmen  told  me  10/.  My  lord  ordered 
be  workmen  to  proceed,  and  they  should  be 
mid  the  othw  10/. ;  but  by  the  falling  of  a 
rally  and  other  accidents,  this  money  was  not 
idU  enough.  I  was  ashamed  to  betray  my 
»wn  ignorance,  in  suffering  myself  to  be  so  im- 
KMed  upon  by  the  workmen  (as  I  imagined  his 
ordsbjp  would  think,)  I  determined  to  pay  the 
■est  of  the  money  myself;  but  being  encou- 
ved  by  Dr.  Sayer,!  did  inform  his  lordship 
Mthe  condition  we  were  in.  I  then  received 
in  Qolimited  commission  to  let  the  workmen 
Saish  the  work,  and  send  up  their  bills  when 
they  bad  done,  which  tliey  did,  and  my  lord 
immediately  paid  the  money,  which  amounted 

Dr.  Sayer.  I- desire  he  may  be  asked  what 
lort  of  parish  this  is,  and  what  kind  of  people 
the  inhabitants  of  it  are  P 

Smythys,  It  is  a  poor  parish,  but  not  nume- 
rous ;  there  is  not  one  in  the  parish  that  is 
called  Master ;  nor  one,  I  believe,  able  to  con- 
tribute a  shilling  towards  a  work  of  this  kind, 
wiUiourt  hurting  himself  or  his  family. 

Dr.  Sayer,  I  desire  he  may  be  asked  whe- 
ther the  Bajrl  has  any  relation  to  it,  or  any 
estate  thereabonts  ? 

Smythys,  He  hath  no  relation  to  the  town, 
■or  seat  near  it,  nor  any  particular  concern, 
that  I  know  of,  for  any  man  belonging  to  it 


Mr.  Plummet,  If  my  lord  Macclesfield 
thinks  it  decent  to  give  this  evidence,  we  do' 
not  think  fit  to  oppose  it. 

Dr.  Saver,  The  charities  laid  out  by  my  lord 
Macclesndd  ha^.been  to  fit  out  clergymen 
for  parishes,  antiio  provide  churches  fur  pa- 
rishes. 

Mr.  John  Meyer  sworn. 

Sen.  Prohyn>  I  desire  this  witness  to  inform 
your  lordships,  whether  he  was  not  formerly  a 
Jew? 

Meyer,  I  was  a  Jew  formerly. 

Ser|.  Probyn,  I  desire  be  would  give  your 
lordships  an  account  of  his  conversion,  and 
what  circumstances  of  life  he  was  then  in,  and 
how  he  was  relieved  P 

Meyer.  I  was  by  several  misfortunes,  and 
by  the  hardship  of  my  relations,  reduced  ta 

freat  extremities,  after  I  was  converted  from 
udaism. 

Serj.  Probyn.  After  yon  were  converted^ 
what  charities  have  you  received  P  Have  yoa 
received  any  collection  made  lor  you  by  any 
person? 

Meyer,  I  did  apply  myself  to  my  lord  Mac- 
clesfield for  charity,  by  the  recommendation  of 
several  worthy  clergymen :  upon  which  recom- 
mendation his  lonkhip  was  pleased  to  bestow 
upon  me  a  charity  of  50  guineas.  I  was  set 
up  in  a  way  of  living  in  the  parish  of  St.  Ka- 
therine's,  near  the  Towet :  then  the  fire  hap- 
pened there,  and  I  was  burnt  out,  afler  which 
I  had  a  dangerous  fit  of  sickness.  His  lord- 
ship got  an  account  of  the  same,  and  sent  me  a 
second  relief  of  SO  guineas.  The  same  time 
that  his  lordship  gave  me  50  guineas,  he  sent 
20  guineas  to  tb&  reverend  Mr.  Shote,  who  waa 
treasurer  to  the  society  for  propagating  th« 
goipel  in  foreign  parts. 

Mr.  Edward  Saunders  sworn. 

Seij.  Prohyn,  I  desire  he  may  give  an  ac* 
count  of  <what  he  hath  received  of  my  lord 
Macclesfield's  bounty  ? 

Saunders,  My  lords,  in  the  year  1713  the 
duke  of  Somerset,  through  the  intercession  of 
the  earl  of  Macclesfield,  put  me  into  the  Char- 
ter-house, where  I  was  educated  eight  years 
and  an  half;  all  which  time  his  lordship  fur- 
nished me  with  books ;  and  at  my  leavins;^  of 
the  school,  he  gave  me  40  guineas  for  the  bet* 
ter  prosecuting  my  studies  at  Cambridge :  in  a 
year  and  an  half  after  this,  he  gave  me  60/. 
My  lords,  this  was  not  all ;  for  when  I  ac- 
quainted his  lordship  at  my  going  into  orders^ 
that  1  owed  some  money  at  Cambridge,  bis 
lordship  was  pleased  to  give  uie  40  guineas 
more  towards  the  discharging  of  my  debts. 

Mr.  Tkombury,  a  clergyman,  sworn. 

Serj.  Probyn,  My  lords,  1  desire  he  may 
inform  your  lordships  what  he  knows  of  his 
lordship's  charity  ? 

Thornbury,  My  lords,  what  I  have  to  infoim 
your  lordships  of  is  this ;  that  in  the  year  1791 
about  the  latter  end  of  July,  some  application 
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baviiig  beea  before  made  to  my  Lord  Chan- 
cellor liy  my  fiitber,  I  had  the  honour  to  be 
vent  for  by  his  lordship  to  London.  ^  When  I 
came  to  town,  as  it  was  my  only  business,  so  I 
made  it  my  earliest  care  to  wait  upon  his  lord- 
•hip,  who  was  pleased  to  nKlive  me  with  the 

Keatest  kindness  and  condescension,  telling  me 
I  bad  some  liTingsat  that  time  in  his  disposal, 
cne  of  which  be  mtended  for  me ;  bis  lordship 
likewise  offered,  if  I  had  a  mind  to  see  the 
living,  be  would  be  at  the  ezpence  of  my 
journey,  and  that  I  should  have  my  choice 
when  I  was  come  back ;  but  I  answered,  I 
would  refer  that  to  bis  lordship's  pleasure.  In 
•  few  days  after,  be  ordered  his  secretary  of  the 
presentations  to  prepare  a  presentation  of  me 
to  a  vicarage  in  Somersetshire,  called  Nine- 
bead.  When  the  presentation  was  sealed,  and 
1  had  received  iostrnctions  to  go  and  wait  upon 
bis  lordship  for  it,  he  was  graciously  pleased 
not  only  to  give  me  the  presentation,  but  also 
discharged  the  whole  fees,  and  likewise  made 
pie  a  present  of  100  guineas  to  buy  me  books 
wiihat. 

Mr.  T.  Withers^  and  Mr.  Hefuham  called, 
who  not  imoMdiately  appearing, 

Serj.  Trchyn,  My  lords,  I  am  told  here  is  a 
reverend  prelate,  wno  will  willingly  stand  up 
in  bis  place,  and  give  your  lordsbjns  an  ac- 
connt  of  what  he  knows  of  some  of  ^my  k>rd 
klacclesfield's  charity. 

The  Lord  Bishop  of  Oxford  stands  ap. 

fierj.  Fmhyn,  I  desire  your  lordship  would 
give  an  account  of  what  you  know  of  this 
natter  P 

B.  of  Oxford,  My  lords,  the  question  put  to 
me  is  concerning  my  lord  Macclesfield's  bene- 
factions and  encouragement  to  learning  in  the 
oniversity  of  Oxford.  I  am  a  good  witness  of 
it ;  for  my  lord  some  time  since  desired  me  lo 
recommend  a  number  of  young  men  to  him, 
whom  I  thought  proper  objects  of  his  favour, 
and  like  to  make  a  considerable  progress  in 
law,  physic,  divinitv,  or  any  other  branch  of 
learnmg.  He  said  be  was  willing  to  bestow  a 
considerable  annual  stipend  on  them,  for  no 
ether  end  but  to  enable  tbem  to  buy  books,  and 
encourage  them  to  follow  their  studies;  and 
Ibis  without  any  leffard  to  party,  but  merely 
for  the  promoting  oneaminjg^  in  the  university. 
I  recommended  several  persons  to  him,  and  en- 
quired into  the  characters  of  some  who  were  re- 
commended by  others,  and  have  no  reason  to 
doubt  but  that  every  one  that  was  thought  de- 
(perving  bad  a  considerable  allowance.  1  can't 
charge  my  memory  with  particular  sums,  but 
believe  his  lordship  said  he  was  willing  in  the 
whole  to  exfiend  this  way  4  or  50o7.  every 
year.  This  is  the  sum  of  what  I  know ;  if 
yoijr  lordships  desire  to  be  informed  of  any  thing 
more  particularly,  I  am  ready  to  give  an  answer 
to  the  best  of  my  knowledge. 

Com.  Serf,  My  lords,  we  have  now  gone 
through  our  evidence,  and  I  shall  beg  your 


lordshius'  indulgence  ibr  the  nuking 

short  observations  upon  what  has  been  offM 
in  defence  of  the  noole  Earl,  now  at  yoSrM- 
ships'  bar ;  and  as  this  proceeding  has  alreidy 
be^  drawn  out  to  a  very  great  length,  I  m 
sensible  it  will  become  me,  to  use  as  mod 
brevity  as  may  be.  I  shall,  however,  before  1 
proceed,  beg  leave  to  trespass  upon  your  lord- 
ships' patience  so  far  as  to  say,  that  if  in  tbe 
course  of  this  proceeding,  anv  thing  thwdd 
have  slipped  from  us  who  are  of  oouosel  for  tW 
Earl,  wnich  might  not  be  so  exactly  suiufale  to 
the  very  g^eat  respect  and  deference,  which  ii 
due  from  every  one  to  this  august  assemUj,! 
hope  vour  lordships  will,  in  your  grest  gm- 
ness,  impute  it  only  to  the  inadvertency,  wbid 
the  variety  of  incidents,  and  harry  aaewiiif; 
proceedings  of  this  nature,  may  reasonabljN 
supposed  to  occasion,  and  as  such  excuse  it 

We  hope,  my  lord^,  that  wbat  bu  bea 
humbly  offered  to  your  consideratioo,  io  be* 
half  of  this  noble  earl,  has  made  himapfieiri 
person  very  different  from  what  he  has  bceo 
represented  to  be  by  the  |^entlemen  of  the 
House  of  Commons ;  and  i  am  apt  to  per- 
suade myself,  that  if  they  had  been  as  wdl  ia- 
formed  beforehand  of  what  he  had  tossy  iobii 
vindication,  as  they  were  of  what  they  hadti 
object  to  bis  conduct,  your  lordships  wvdi 
have  been  spared  the  great  trouble  oecaskned 
by  this  long  prosecution. 

Tt  is,  my  lords,  the  peculiar  happiness  of  oar 
constitution,  to  have  in  the  different  parts  of  it, 
all  the  requisites  necessary  and  proper  for  tbe 
preservation  of  tbe  peace  and  welfare  of  tbose 
who  have  the  good  fortune  to  live  under  it  h 
those,  whose  part  it  is,  like  centinels,  to  wileb 
fbr  and  g^ard  the  liberties  and  safety  of  tbs 
people ;  who  are  the  grand  inquisitors,  tpseardi 
into,  and  expose  every  thing  that  has  ereo  tbe 
appearance  of  being  hurtnil  or  daugeronsli 
the  liberties  or  properties  of  those  tbej  re- 
present, vigour, tvarmth,  zeal,  I  badalrooitstil 
some  degree  of  passion,  seem  proper  qualifi- 
cations ;   whilst  calmness,  moderation,  simI  pt* 
tience,  not  altogether  without  teodeniess  loa 
mercy,  are  the  proper  characteristics  of  thoje 
who  by  the  constitution  are  to  detennioe  loo 
judge.    And,  my  lords,  I  may  venture  to  say, 
that,  to  the  glory  of  our  nation,  all  tfaese  qoa- 
lities  have  been  exercised,  and  every  part  of 
our  constitution  hath  exerted  itself  upon  oe- 
casion  of  this  proceeding :  His  majesty's  gretf 
condescension^  in  readily  layiog  this  dmCIv 
before  bis  parliament ;   the  zeal  and  rigoorof 
the  House  of  Commons  in   examisio^  ibJ* 
it ;  the  great  abilities  and  industry  which  tbe 
learned  gentlemen,  who  have  had  tbe  hoooac 
of  managing  this  prosecution,  bare  ihe^°t 
(they  wUI  pardon  me,  I  hope,  for  sajwg,^ 
could  have  wished  it  had  been  attended  witt 
something  less  harshness  and  severity,)  tw 
your  lordships'  great  goodness  and  jiali«i«*i 
hitherto  so  conspicuous,  and  of  the  con^?^ 
of  which  there  is  not  the  least  rrasoa  todoobi^ 
are  so  many  illustrious  proofs  of  it. 

Give  me  leavcj,  my  lords,  to  proceed  ftnW 
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aad  mention  the  part  which  the  noble  Earl  al 
the  bar  bath  bad  in  this^afiair.    His  raadiDeii^ 
iirhen  after  bis  endeavoura  lor  that  iHtrpesa,  ha 
foQod  the  thorough  reformaiien  of  tae  Coitft  of 
Chancery  a  wons  teo^  diiilcak  for  him  singly 
to  effect,  in  laying*  the  afiair  before  bis  aaa- 
jesty  in  council ;  the  sesoonable  and  proper  or- 
ders he  afterwards  issued  out  upon  that  oc* 
casion ;    and  his  aeal  in  pressing  to  bSTe  them 
iinmedialaly  complied  with;   leave  him  still, 
we  hope,  some  share  of  the  reputation  and 
mafiiof  what  baa  been  or  is  likely  to  ba  done 
towards  the  reformation  of  that  court.    Mor 
will  your  lordshjps  be  at  a  loss,  ta  what  canse 
to  ascribe  this  bMiaviour  of  the  Barl,  notwith- 
standing  the  representations  whieh  ha?e  been 
made  of  him ;  when  you  shaU  consider  the 
steady  affection  and  zeal  for  our  constitution, 
whicn  on  all  occasions  have  so  remarhably  ap- 
peared in  him.   ^  Your  loidsblps,  no  doubt,  ra- 
meosher  those  times  and  ooiyanetnres,  which 
it  was  thought  required  not  only  good  wishes 
and  alfectioo,  but  vigor  libewise  and  courage, 
to  support  and  preserve  to-  us  the  continuance 
of  our  constitution.    Then  it  was,  and  for  that 
end,  that  this  noMe  lord  so  eminently  exerted 
all  those  great  abilities  he  was  •  master  of ;   and 
tbat.with  such  success,  as  gained  him  the  ap- 
probation  of  his  majesty,  who  thouf^t  bis  ser- 
vices so  signal  as  to  justify  his  munificence  to* 
waids  him,  and  his  goodness,  in  raising  him  to 
so  great  honour.   And  can  it  easily  be  thought, 
my.  lords,  that  one  so  qualified,  so  affectioned| 
so  distinguished,  should  enter  into  a  wild  de- 
mga.  of  deceiving  both,  king  and  parliament  ? 
Or  that -be  should  enter  into  it,  ana  carry  it  on 
in  sa.  poor  and  indiscreet  a  manner,  as  is  sug- 
gested in  the  Charge  against  him  P  In  a  manner 
ao  void  of  thought  and  contrivance,  that  it  re- 
lishes UMire  ot  madness  than  any  thing  else. 
Suppose  he  could  be  thought  capable  of  at- 
tempting to  conceal  matters  that  were  so  noto^ 
rioosto  every  body,  and  that  by  ameaoswhich 
from  the  very  nature  of  it,  must  in  some  short 
time  have  betrayed  the  contrivance ;  yet  sure- 
ly, my  lords,  bis  fears  and  apprehensions  would 
have  restrained  him  from  aomnranicating  him- 
»df  in  a  matter  of  so  high  concern,  withoat 
dirtinetion,  to  so  maby  persons  as  were  then 
•opposed  to  be  present ;  tnat  he  should  publicly 
give  such  orders  as  would  certainly  expose  him 
to  the  resentment  of  bis  majesty  and  both^ 
Booses  of  Parliament,  in  hopes  that  snch  a 
secret  would  be  kept  by  so  many  people  as  are 
aapposed  to  be  concerned  in  it;  surely,  my 
lofos,  is  a  charge  of  so  extraordinary  a  nature, 
as  will  require  better  proof  than  what  arises 
Irom  uncertain  expressions,  in  discourse  with  a 
ttamber  of  pNCOple  at  the  same  time,  and  they  in 
•0  great  a  hurry  and  confusion,  Uiat  there  was 
very    preat  room  fat  misapprehensions,  and 
wbera  it  was  easy  for  one  to  mistake  what  waa 
aatd-to-anetber,  as  if  spoke  to  himsdf ;  and 
Irom  hence  it  proceeded,  as  I  presume,  that 
the  aaoount  given  of  that  transaction,  by  the 
genttemen  concerned  in  it,  ia  so  various  and 
tain^  ihat.w^bambly  hope  jaoa  lordships 
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will  not  think  it  reasonable  to  be  relied  on,  as  a 
proof  of  such  a  charge. 

My  lords,  the  foundation  of  this  whole  com- 
plaint against  the  Barl  is  his  accepiance  of  pre- 
sents or  gratuities,  upon  the  disposal  of  places  ; 
or,  as  the  geotlem^n  oi'  the  House  of  Com- 
mons are  pleased  to  style  it,  the  selling  of 
places,  principally  those  of  the  Masters  of  the 
Court  of  Chancery.  We  have  admitted  the 
facts,  but  without  admitting  those  circum- 
stances which  accompany  it,  as  it  stands 
charged  in  the  several  Articles  for  that  pur- 
nose;  and  we  hope  we  have  satisfied  your 
lordships  that  it  was  no  ways  illegal  to  act 
as  the  Barl  hath  done  upon  those  occasions. 
To  support  our  reasoning  upon  that  head,  we 
propoasd  to  shew  to  your  lordsl^ips,  what  the 
sense  and  opinion  of  divers  great  and  learned 
men  had  been  in  respect  to  the  law  in  that' 
point,  from  their  own  practice  and  behaviour : 
And  we  hope  that  the  evidence  which  hath 
been  offered  for  that  purpose,  hath  plainly  made 
it  out,  that  the  Earl  hath  the  constant  usage 
of  his  predecessors  in  that  office,  as  well  as  of 
other  great  persons  in  other  stations,  to  coun- 
tenance what  he  hath  done  upon  such  occa- 
sions, and  that  without  any  marks  of  parlia- 
mentary resentment.  Jf  this  noble  lord  stood- 
in  need  of  an  excuse  for  having  taken  presents^ 
how  effectual  wouKI  this  be  wr  that  purpose  ? 
For  sure,  my  lords,  if  it  were  allowed  that  htf 
had  erred  io  this  matter,  yet  after  such  j^reat 
examples,  your  lordships  would  think  it  atr 
error  only,  and  not  an  offence  which  deserv- 
ed a  heavy  censure* 

The  rest  of  the  Articles  have  so  near  a  rela« 
tion  to  the  charge  of  taking  money,  being  only 
a^fgravatkms  or  that  matter,  under  the  several 
circumstances  therein  contained,  that  1  hum- 
bly apprehend,  they  do  in  a  great  measure  de- 
pend upon,  and  will  stend  or  tall  together  with 
it.  And  as  the  evidence  which  has  been  given 
in  relation  to  them,  and  the  observations  made 
theieon,  have  been  so  foil,  and  are  yet  so  fresh 
in  your  lordships^  memories,  I  will  avoid  trou- 
bling your  lorciships  with  a  needless  repeutioa 
of  any  thing  upon  those  heads. 

My  lords,  the  source  of  all  the  evils  heni 
complained  of  in  the  Earl  is  supposed  to  be  ava« 
rice :  every  thing  is  ascribed  to  an  immoderate 
thirst  afler  gain,  an  irregular  desire  of  amassing 
wealth.  And  great  endeavours  have  been  usetl 
to  persuade  your  lordships,  that  the  Earl  waa 
so  wholly  tainted,  so  thoroughly  possessed  with- 
this  Tice,  that  he  had  nothing  m  vieW'^but  to' 
gratify  it ;  and  every  single  action  of  his  had  a 
tendency  that  way.  But  sure,  my  lords,  thr 
evidence  just  now  laid  before  your  lordships^ 
shews  a  spnrit  and  temper  of  mind  far  diffin^nt 
from  that,  and  totally  inconsistent  with  lU  And 
none,  I  hope,  will  object  against  owt  having^ 
entered  into  a  proof  of  that  nature ;  there  am 
some  occasions,  and  surely  this  is  one,  that 
vrill  justiff  the  most  modest  man  in  publishing 
his  own  good  deeds ;  and  upon  winch  even  cha- 
TkaUaacts,  at  first  intended  (as  they  ought)  to 
ba  borfed  in  sHcDae^  and  known  to  none  b«t. 
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the  great  retrarder  of  them,  mty  be  withdntWD 
from  their  privacy,  and  diacloaed  to  public 
view. 

My  lords,  the  inataocea  which  we  hare  pro- 
duced are  not  of  pompous  charities ;  we  sbouki 
then,  DO  doubt,  have  oeen  told  that  vaoity  and 
osteotatioD  bad  the  grealbt  share  io  them: 
had  they  been  a  few  iostaaces  ouly  which 
were  laid  before  your  lordships,  thougfn  far  ex- 
ceeJiug  in  value  those  which  have  now  ap- 
peared, it  would  |>erha|>s  have  been  said,  that 
those  were  starts  aod  fits  of  charity :  but  your 
lordships  will  oliterve  that  these  nave  flowed 
ID  a  cootiuual  stream,  and  can  be  owing  to 
nothing  but  a  constant  habitual  benevolence 
towards  mankind,  a  regular  and  continual  in- 
clination to  do  good.  And  can  such  a  temper 
and  disposition  of  mind  be  consistent  with  m- 
satiable  avarice,  base  corruption,  and  merciless 
cruelly,  in  spoiling  and  oppressing  widows,  or- 
phans", and  lunatics,  and  such  too,  who  were 
under  his  guardianship  and  protection  P 

Mv  lords,  we  hope  it  will  be  thought  im- 
possible for  sucli  opposite  sentiments  to  reign 
in  the  same  breast,  at  the  same  time  $  and  that, 
at  least  where  any  thing  may  appear  doubtful 
in  the  Earl's  words  or  actions,  not  only  the  re- 
ceived notion  of  our  law,  of  presuming  always 
in  favour  of  innocence,  but  this  benignity  of 
temper  in  the  Earl  will  determine  your  lord- 
ships to  consider  it  in  the  most  larourable  light, 
and  never  to  intend  any  thin^  harsh,  which 
will  admit  of  a  milder  construction. 

The  cries  and  tears  of  v^dows  and  orphans 
have  been  artfully  introduced,  to  raise  your 
lordships'  compassion  and  indignAliou  upon 
this  occ^ion.  It  is  no  wonder,  my  lords,  tnat 
women  and  children  should  be  frightened  at  the 
first  appearance  of  the  deficiency  ra  ^e  suitors' 
effects,  %vhich  was  represented  in  so  terrible  a 
view ;  but  we  hope,  my  lords,  the  terror  is  sunk 
with  the  deficiencies,  and  that  in  a  great  mea- 
sure these  cries  are  hushed,  and  tears  dried 
up,  now  it  already  appears  (as  we  hope  it  evi- 
dently does)  thht  no  very  considerable  loss  is 
likely  to  happen  to  the  suitors,  aod  that  the 
prospect  of  its  being  lessened  still  improves. 

Under  these  circumstances  should  your  lord- 
ships think  (which  we  humbly  hope  there  is  no 
ground  to  suppose)  that  the  £arl  has  fallen  into 
any  mistakes;  yet  when  his  Majesty,  your 
Lf>rdships,  and  the  Commons,  have  extended 
their  clemency  to  those  Masters,  who  have 
been  the  acknowledcred,  the  immediate  instru- 
ments and  actors  of  the  evils  complained  of, 
aod  of  whatever  may  be  pr^udicial  to  the 
suitors ;  and  the  legisfature  hath  interposed,  to 
preserve  them  in  the  enjoyment  of  their  offices ; 
we  hope  the  Earl  would  not  be  the  only  object 
on  which  your  lordships'  goodness  did  not 
shine.  We  rather  hope  your  lordships  will 
consider  his  misfortunes ;  and  when  you  look 
upon  the  high  eminency  from  whence  he  is 
fallen,  and  view  him  at  your  lordships'  bar, 
scoarged  with  the  severest  stripes  the  tongue 
can  inflict,  and  (what  can  be  more  cutting?)  a 
'  iHinisbmf^otf  from  which  he  had  some  reason 


to  expect  that  bis  relatkn  ta  yonr  il 
body  might  have -protected  him:  thst  then 
oireurastanoea  will  raise  those  generous  mti- 
Dsents  of  tendemesas,  which  always  dwell  ia 
noUe  breasU:  a  tenderness,  no  ways  iaeoa- 
sislent  with  your  lordships*  joatice,  tswbick 
the  Earl  eheerfully  sabmrts  himself;  and  tkt 
in  imitation  of  the  unerring  Judge  of  all,  wbw 
vicegerents  you  are  on  thta  ooeasioo,  jwa 
lordships  willin  judgment  remember  nerey. 

Mr.Ons&w.  IwoohlnoCiiilerrapttbegesll^- 
man  that  apoke  last  before  ha  had  ended;  hi 
I  must  now,  before  thia  gentlenBatt  goes  oe,  is- 
form  voiir  tordsbipa  that  an  incident  bath  hi^ 
pened,  that  the  Managers  think  they  areoUifd 
to  take  notice  of.  The  right  reverend  pranli 
is  not  by  the  Managers  in  the  least  snipccttd 
as  to  his  veracity,  and  the  troth  of  what  ht 
says;  butinjuificial|iroceedinffa,espec»ll]riB 
a  criminal  case,  as  this  is,  the  Managen  mtk 
witnesses  of  all  aorta  are  to  be  examined  apn 
oath;  not,  as  I  have  said,  that  they  have  nv 
doubt  of  the  reverend  prdate'a  veracity ;  hS 
for  the  sake  of  the  precedent,  and  to  prevoi 
ill  consequences,  the  Managers  think  ba  knd- 
ship  must,  as  all  other  persona  do,  give  biitef 
timony  upon  oath :  your  lordships  hsve  srcee- 
denth  in  the  case  of  my  lord  Stra(fiNd*aid 
othera.  The  witnesses,'  if  members  of  yaw 
lordships'  House,  are  to  be  sworn  at  the  tiUe, 
and  give  their  evidence  in  their  place. 

8^.  Pengelly.  My  lords,  if^  it  be  imiildl 
upon,  that  what  the  reverend  pretets  mp 
should  be  taken  as  evidence ;  we  humbly  »- 
pivshend,  according  to  the  rule  of  evidcnes,  m 
IS  to  give  hia  evidence  npon  oath.  And  thf 
being  so  material  an  incident,  and  the  fnt^ 
cution  having  proceeded  ao  far,  we  buoUy 
be^  leave  to  put  yonr  lordahipe  in  mind,  M 
it  IS  insisted  upon  in  point  of^  teatimoov,  tkf 
the  reverend  prelate  would  be  pleased  to  kr 
sworn. 

Lord  Lechmere.  No  doubt  but  the  nfcrcad 
prelate  ought  to  be  sworn.  It  was  net  Ulm 
notice  of.  If  the  prelate  be  called  npoa  si  • 
witness,  his  evidence  mnst  be  upon  oath. 

Bishop  of  Orford.  My  lords,  1  shooldki 
very  sorry  to  give  any  offence  to  your  W- 
ships ;  if  the  honourable  Managers  insist  «p<B 
it  that  I  take  my  oath,  and  yonr  loidsbi|n  •* 
rect  me  so  to  do,  I  am  ns  willing  to  give  ^J 
evidence  upon  oath,  as  without  it.  1  sukaitit 
to  your  loidsbips,  whether  yon  will  kak  af|> 
the  Jonmala,  to  see  how  the  precedents  Hiadr 

Lord  Lechmere.  If  it  be  insisted  upea  isM 
into  the  Journada,  the  partiea  must  withdraw. 

[Thereupon  it  was  waved,  and  the  Blsb^ 
sworn.f] 

Bishop  of  Oxford.  My  brds,  for  the  sdvto^ 
ment  and  enconragement  of  learaiDgisu* 

•  Thia  Case  ia  in  vol.  S,  p.  1381. 

f  Aa  to  the  swearing  of  lords  of  psrliaiacflH 
see  in  this  Collection,  vol.  9,  p.  779 ;  ^"^'[l^ 
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UoiTecaiiy  of  Oxford,  1  remember  my  lord 
Macclesfield  some  time  since,  told  me  he  wts 
willing  to  allow  oonsidenble  saltrles  to  persons 
that  were  stodions  and  sober;  and  that  this 

and  Carteret  in  Kelly's  Case,  p.  470,  of  this 
volume,  and  Fortescoe's  Reports  there  referred 
Id.    8e^»  too,  Peake's  Law  of  ETidence,  p.  10. 

In  the  Lords'  Journal  I  find  that  on  "  May 
96th,  1685,  the  earl  of  Radnor  reporteil  from 
the  lords  committees  for  priTile^es,  That  the 
earl  of  Plymouth  informed  their  lordships,  that 
his  lordship  beinjg^  to  f^i%  an  answer  in  Chan- 
csery,  be  offered  it  to  sir  William  Beversham,  a 
Master  in  Chancery,  upon  his  honour ;  iiut  he 
refused  to  take  it,  unless  bis  man  might  hold  a 
!Bible  before  his  lordship's  face :  but  that  sir 
Timothy  Baldwin  (anotlier  Master)  immediate- 
ly took  nis  answer,  without  laying  the  book  be- 
fore him. 

«<  That  it  is  the  opinion  of  the  committee, 
that  a  Master  in  Chancery  refusing  to  take  a 
peer's  answer  in  Chancery  upon  his  honour, 
mrithout  laying  a  Bible  before  nim,  is  a  breach 
^  the  privilege  of  peerage ;  and  that  your  lord- 
ships will  be  pleased  to  make  an  Order,  to  be 
recorded  in  Chancery,  to  prerent  such  incon- 
Teniences  for  the  future." 

The  House  agreed  to  this  Report,  and 
oiade  the  ensuing  Order: 

"  Upon  report  made  to  this  House,  from  the 
lords  committees  for  pririleges,  that  it  is  the 
opinion  of  the  said  committee,  that  a  Master  in 
bbancery  refusing  to  take  a  peer's  answer 
there  upon  his  honour,  without  laying  a  Bible 
before  him,  is  a  breach  of  the  privilege  of 
peerage  \  and  also  that  this-  House  would  be 
pleasnl  to  make  an  Order,  to  be  recorded  in  the 
Court  of  Chancery,  to  prerent  the  like  incon- 
veniences for  the  future :  it  is  ordered,  by  the 
liords  spiritual  and  temporal  in  parliament  as- 
aenibleo.  That  this  House  agrees  with  the  lords 
committees  for  pri?il^fes  in  the  said  Report ; 
and  do  farther  order,  that  this  Order  be  regis- 
tered in  the  Court  of  Chancery,  to  prefrent"" 
complaints  of  the  like  nature  for  the  time  to 
come;" 

And  sur  William  BeTersham  was  ordered 
to  attend  the  House  on  the  next  morning  to  re- 
eeire  the  reprehension  of  the  House,  who  at- 
tending accordingly,  was  severely  reprimanded 
by  the  Lord  Keeper,  and  after  he  had  confefsed 
his  fault,  craved  the  pardon  of  the  House  and 
the  earl  of  Plymouto,  and  promised  never  to 
commit  the  like  offence  for  the  future,  he  was 
discharged. 

On  the  dOth  of  June  in  the  same  year,  the 
House  ordered,  '<  That  for  the  future  the  right 
honourable  the  Lord  Keeper  of  thfs  Great  Seal 
of  England  (or  Lord  Chancellor,)  for  the  tiipe, 
do  take  care,  that  in  all  commissions  that  are 
issued  out  of  the  Court  of  Chancery,  for  taking 
of  answers  of  peers,  these  words  for  the  future 
be  left  out,  Vvisis  Sacrosancti^  Dei  Eran- 
/  geliis/  " 


should  be  done  for  the  advancement  of  any  sort 
of  learning  in  general,  without  restrainio);  it  to 
any  particular  science  or  faculty,  and  without 
any  relation  to  paity ,  provided  tne  persons  were 
woithy:  and  I  desire  leave  to  own  to  y.our 
lordships,  that  otherwise  1  would  not  have  had 
anyooncern  in  it.  I  did,  my  lords,  necom* 
mend  several  persons,  whom  I  ihought  profier 
objects  of  his  lordship's  bounty ;  and,  at  his 
lordship's  request,  enquired  the  characters  of 
others,  who  had  been  before  recommended  to 
him.  I  have  reason  to  believe  that  several*  of 
these  succeeded  in  his  lordship's  favour,  and 
received  bountifully  from  him.  I  dare  nut,  at 
this  distance  of  time,  charge  my  memory  with 
particular  sums,  but  believe  that  the  noMe  lord 
assured  me,  he  was  willing,  in  the  whole,  to  lay 
out  this  way  4  or -500/.  a  year.  This,  as  near 
as  I  can  remember,  is  the  substance  of  what  1 
said  before. 

Mr.  Hohim,    My  lords,  I  shall  presume  to  - 
take  up  very  little  of  your  lordships'  time,  in 
observing  on  what  has  passed  at  this  solemn 
assembly  of  the  two  Houses  of  Parliament. 

The  occasion  of  it  has  been  to  examine  into 
the  conduct  and  behaviour  of  a  member  of  your 
own  august  body,  during  the  time  he  bad  the 
honour  to  serve  nis  most  sacred  miyesty  in  tha 
high  office  of  Lord  Chancellor.  ; 

And  the  Commons  have  faithfully  discharget| 
their  part,  by  omitting  no  one  circumstance  or 
ingredient,  that  could  possiUy  serve  to  heighten 
and  aggravate  the  crimes  they  have  thought  fit 
to  lay  to  his  char(?e. 

But  whether,  after  all,  the  mistakes,  the  iur 
advertencies,  the  example  of  .others,  and  the 
frailties  even  of  human  nature  itself,  are  not  the 
whole,  the  sum  total  of  all  this  solemn  and 
pompous  trial,  will  I  believe  with,  many  remain 
for  ever  the  question.  -, 

It  would  not  perhaps  be  for  the  service  of 
this  noble  Earl  to  say,  that  every  step  he  look, 
every  advance  he  made,  for  the  benefit  and  re- 
lief of  the  suitors  of  the  Court  where  be  pre- 
sided, was  the  best  that  could  possibly  have 
been  invented ;  it  will,  we  hope,  be  sufficient 
to  say,  that  be  sincerely  thought  them  the 
best :  and  if  better  have  been  since  found  out, 
which  have  proved  more  effectual  to  the  sam« 
end,  it  only  proves  him  not  to  have  been  infal- 
Uble,  which  surety  is  no  crime. 

And  if  the  actions  of  his  private  life,  his  jus- 
tice, his  piety,  his  charity  and  bis  compassion 
for  others,  may  be  allowed  to  cast  any  light  or 
reflection  on  his  public  conduct,  and  behaviour, 
I  believe,  my  lords,  1  may  presume  to  affirm, 
that  those  who  are  acquainted  with  bis  inno- 
cence in  the  one,  will  never  be  brought  to  think 
him  criminal  in  the  other. 

My  lords,  1  am  afraid  many  are  the  abuses, 
the  corruptions  and  the  evils  whiph  have 
sprung  up  m  our  courts  of  iustice,  even  to  the 
disparagement  and  discredit  of  iustice  itself. 
And  complaints  of  this  kind  have  been  made  in 
almost  ail  ages,  though  at  the  ^me  time  they 
haVe  been  justly  placed  t^  the  account  of  soma 

1 


k 


I2SS] 


106EOBGE  h 


Tfitd€fihe  JBrnrt  cfMaede^M, 


[UK 


•flbe  low«fk  Mid  nMiiiaiimor offiiMM«Bd  »i* 
nislen,  whieb  are  neceasarily  aod  iniaToidBbly 
■Mde  use  of*  ia  4he  ditpentatioD  anddiatnlmtioB 
ff justice. 

ADd  if  an  effectual  method  ofoave  oooM  be 
foond  out  for  these :  if  thoae  who  are  to  gi? e 
Ibe  laat  band  to^Jie  oompletioD  of  joatiee  were 
pure,  tlie  atreaans  would  iben  run  dear  and  aa« 
flttsturbed  to  the  eud. 

But,  till  that  is  ilooe,  iell  aneaoa  are  apfilied 
for  the  piirariD^  and  dearioff  Ibese  ebaiinels« 
Ibreugb  which  juetioe  aauat  ie  conmed,  it  is 
no  woader  that  the  feuDtains  theaaaeiVes  look, 
M  it  were,  muddy  and  polluted  by  refleotiou. 

But,  mv  lorda,  how  deniable  aoerer  these 
INids  may  be,  tb^  are  only  Ibe  work  of  the  le- 
gislatore ;  a  obanceUor,  or  a  ji|d|re,  amy  sit  by 
iwd  lament,  but  they  eannot  help  them. 

They  are  only  to  be  effected  by  that  power 
which  has  a  sort  of  omnipotence ;  and  when 
they  are  effected,  I  believe  none  will  rejoice  and 
congratohrte  themselves  more,  than  tbemany 
learned,  great,  and  upright  men,  which  pre* 
side  in  our  seFerai  courts  of  justice. 

In  the  mean  dme,  my  lords,  as  Ibe  smteuoe 
which  is  prayed  against  this  noble  Earl  will  be 
pf  little  avail  to  stop  the  misohief ;  as  it  will  in 
•ome  sort  be  a  punishment  of  the  innocent,  and 
felling  the  jguiUy  escape ;  we  are  too  well  ae- 
Quainted  with  your  lordstups' just  and  rig bteous 
proceedings,  to  be  in  any  pain  for  this  mriile 
fSarl. 

Let  seQinff  of  places,  taldng  of  presents,  or 
4my  other  the  known  and  usual  profits  attend- 
ing  (^reat  preferment,  be  for  ever  abolished  by 
^  plain  and  explicit  law ;  and  I  believe  I  may 
presume  to  say,  that  no  complaints  of  this  kind 
will  ever  be  made  more ;  that  Westminster- 
}iall  will  never  again  be  named  in  an  impeach- 
ment, and  that  your  lordships  will  have  no 
^rouble  of  this  kind  for  the  future. 

But  this,  my  lords,  I  am  sure  I  may  Ten- 
fure  to  say,  and  I  will  say  bo  more ;  that  if  it 
bad  been  the  fortune  of  this  noble  Earl  to  hvte 
lived  in  such  happy  davs,  his  name  would  never 
have  been  tmaainltted  tQ  posterity  in  an  iqi- 
peacbmenf. 

Mr.  Strange,  M^  tords,  w0  are  now  cdmeto 
the  close  of  ihe  Defence,  wher^n«  to  avoid  con- 
fusion, I  have  hitherto  coo^ned  n^yself  to  the 
particular  part  which  it  was  my  doty  to  open ; 
vour  lordships  will  therefore  permit  me  to  take 
leave  of  this  august  assembly  with  some  few 
short  observations  both  upon  the  Charge  und 
|he  Defence. 

Your  lordships  did  for  ibqr  days  successive  - 
ly  sii  to  hear  this  npble  Earl  arraigned,  as  the 
most  corrupt,  oppressive,  and  avaricious  person 
upon  earth  :  it  was  done  too,  my  k>rds,  in  a 
manner  from  whiob  I  should  have  thought  the 
relation  he  bears  to  your  lordships  would  have 
been  a  sufloient  protection;  and  without 
whiph  the  honourable  Managers  might  vepy 
'  well  have  discharged  their  duty  to  the  Htfiise 
of  Commons^  m  laying  the  cfie  bfR^bre  your 
lordships. 


Bot,  my  loids,  wbatafpsr 
IrsalqMntof  one  of  ys«r««m'bedy  sMgbt  imi 
in  your  lordsbipB,  I  must  Iw 'Usy  ow  psttMh 
fess,  Ifaat  1  hesRl  it  sM  svilii  ptcwuK;  aOt 
was  an  open  actaiowledguMait,  that  sHbssBt 
att  and  legal  Mberrf  were  ttsossmryineggii* 
vating  the  Charge,  and  pssssasing  year  tad- 
ships  with  that  •epiBio«4rf  the  noble  Eart,thi 
the  gentlemeu  of  the  House  ^ofComooom  k- 
sire  you  would  entertain. 

My  lords,  the  Chaq]ps  in  one  general  ma^ 
consists  of  an  accusationiigainat tCs  oohlaEid, 
either  for  doing  what  bia  predecessors  did  k' 
fore  him,  or^r  not  doiaig  iffbat  itk  not  fn- 
tended  they  ever  did :  a  aii^gular  misfortaBstQ 
this  noble  person,  that  the  following  racbgml 
examples,  should  in  every  umtaDoe  be  iiapstd 
to  him  as  a  crime. 

As  to  the  acee|Ming  presents  for  oflfesikiif 
lords,  we  have  fully  proved  to  your  lerdshipi 
thM  thesame  was  dioneby  the|iredecsDmrssfAi 
noble  Earl  within  tfaebar ;  and  wemnstbuuUjf 
insist,  that  if  the  statute  of  £diravd  a,  belalm 
as  laying  a  restraint  apoo  that  praotiee,  jst 
having  put  the  case,  aad  said  what  sbsoU  b 
the  conseipience,  your  kirdsliipe  caanet  go  nl 
of  that  atatute  to  punish  the  noble  Bad. 

My  lords,  it  is  the  misery  (I  may  saj  As 
slavery)  under  whieb  other  nations  groan,  Ikii 
the  puimmeut  for  crimes  is  -erbitrary  aad  ?•• 
riable,  and  that  be  wtm  commits  the  SBnM 
olibnce  msj  be  put  to  andei^go  the  mostt^ 
ons  punisbaient:  but  God  be  thanked,  siy 
lords,  be  hath  not  dealt  ao  vrkh  this  nstioa,  M 
that  this  people  hath  knowledge  of  tbe  lasii 
crimes  here  are  slated,  nnd  ao,  my  lerdi,  aic 
their  punishments ;  and  give  me  leavc^  nj 
lords,  to  say,  that  this  is  one  of  tbomaia  ckis- 
nels  through  which  onr  ancestors  bsvs  dii^ 
vered  down  lo  us  that  liberty,  which  ii  ^ 
glory  of  this,  and  the  onvy  of  all  other  asdos^ 
Mjr  lords,  tbe  act  under  your  pteseat  am' 
deration  puts  tbe  case  of  accepting  msarj  is 
ao  office,  and  ii%ys,  tbe  consequence  sbu  ki 
the  loss  of  nomination  t  there  are  no  wsidrtM 
declare  offices  were  not  saleable  by  law, or  Ad 
they  shall  not  be  saleable  for  Che  fotars,  aim 
which  to  found  a  prosecution  by  indicusast  ir 
impeachment;  though  if  ^soeh  words  wsRin 
tbiaact,  I  should  still  humbly  insift,  tbit^ 
well  upon  an  impeaohmeBt,  as  upon  ao  iBdi|t' 
ment,  tbe  statute,  and  that  onJv,  m^wt  ^  *• 
guide  in  ascertaining  tbe  punishment 

My  lords,  the  Artickis  have  bestowed  ntjV 
epithets  upon  this  action ;  such  ss  ^^^'^l^ 
corruptly,  extorsively,  Sfc,  But  your  M" 
ships  will  not  find  them  in  this  set  of  p*"*' 

ment.  

And  as  to  its  being  an  offimee  steottten 
■law,  give  me  lesrve,  my  lords,  only  to  !»•*  rj 
in  mind  of  three  provisoes  in  tbb  act,  whr 
speak  the  contrary  in  the  atrongest  tensi.  W 
first  is  tbe  dense  which  ounfirms  ^1  ksip^* 
thep  mftflc,  and  which  were  to  take tft***** 
future  day.  The  next  is  a  dedaratioa  w/JJ 
offices  the  act  shall  net  extend,  some  *bb« 

aire  of  a  poblic  naturei  «■  (Kfeper  of «  wi^ 
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niuiQr,>66e.  ibid  tlw  tbM-k  tint  which  takes 
iMilMe,  timt  by  law  the  judges  might  dispose 
of  offices,  awl  therefore  laaresthem  to  the  full 
liberty  they  bad  before  the  act. 

Aod  if  ID  Ibis  iespaacbmeBt  we  stand  dear 
^ato'iheselliog  of  offices,  then  no  actsorMiis* 
nons  towards  vaisiiiff  the  price  (4f  aii;^  such 
bad  been  fWweA)  will  make  the  Earl  cnminal» 
n^icb  10  tbe  whole  of  the  Charge. 

M  V  lords,  yoor  loviships  were  told  ia  a  Tery 
snovmr  mamier,  that  tbe  coble  Sari  was  [mr- 
•oedimber  hy  the  uoited  cricaof  widows  and 
iwpbaM— But  we  hareheard  none ;  -no  instance 
has  been  given  of  any  one  preference  in  judg- 
ment, of  one  penny  taken  during  tbe  whole 
tfoniie  ef  bis  administeriag  jastice  to  these 
kingdoms,  or  of  aay  one  Tolnntaiy  cempkint 
ibat  has  been  made  against  the  Earl ;  ano  yet, 
my  lords,  be  has  been  represented  as  if  bis 
mmes  were  full  blefwn,  as  if  be  had  divested 
himself  of  humanity,  and  taken  pleasnre  in  tho 
visery  and  distt^ess  of  bis  teltow-subjectB :  as 
4100,  whose  only  moti? e  of  action  was  inordi- 
dinate  gain  and  wicked  lucre ;  and  as  one  over- 
taken by  tbe  Commons,  triumphing  in  tbe  lax- 
my  of  nnpnnished  crimes.  You  have  been 
tolil  too,  my  birds,  that  in  him  oppression 
usurped  tbe  seat  of  justice  ;  and  that  by  him 
tbe  beauty  of  justice  was  deformed,  and  throogb 
bis  means  justice  sicod  afor  off,  and  equity 
<ioald  not  eoier.  How  little  ground,  my  lords, 
there  was  for  these  eompbmlB,  may,  I  think,  be 
fbirly  inferred  from  tbe  defect  of  evidence  in 
this  particular ;  since,  after  tbe  strictest  scru- 
tiny both  into  his  public  and  private  life,  your 
lordships  have  not  had  one  witness  appear  at 
yom  bar  against  him. 

But,  my  lords,  since  tbe  cries  of  wklows  and 
flfrpbans  were  so  much  mentioned  by  tbe  ho- 
nourable Managevs ;  we,  who  are  counsel  for 
Sfae  noble  Earl,  tbonght  it  our  duty  to  shew 
jo«r  lordsbips,'tbat  those  cries  were  not  against 
Lim  as  an  oppressor,  but  to  bim  as  a  reliever, 
j^nd  how  little  soever  this  noble  Earl  thought 
•f  having  an  aocnont  of  tbeoe  matters  brought 
toyoarlofdslilps'bar,  yet  surely,  my  lords,  flits 
is  now  a  circutiiBlmice,  under  which  it  is  lawful 
ibr  tbe  tilft  band  to  know  what  tbe  right  band 
doth.  And  these  acto  ef  charity  and  generosity, 
which  were  not  ireasmvd  ttp4br  your  brdabips' 
bar,  bnt  for  a  greaier,  are  bvwever  proper  to 
anpear  fai  this  phme«  in  vindication  of  tbe  noble 
£arl  apiainst  a  charge  cf  no««to«sness  and 
cnrmption* 

And  now,  my  loids,'  give  me  leave  to  add, 
tbat  though  the  private  uMMierin  which  these 
charities  were  neffonoed,  baa  made  it  necessary 
for  us  to  emer  into  a  particubr  awennnt,  and  an 
account  tbat  takes  in  some  of  tbem  only  ;  yet 
the  neMe  Earl  base  merit  W  plead,  of  which  I 
am  sure  there  is  no  occasion  to  call  a  wimess. 
Yotir  lordships  all  ivaMmber  tbe  dase  when  he 
presided  io  tne  ^eeu's-bcnch,  and  rnw  (un- 
moved)  the  tide  of  pvdbrment  i^Hng  towaids  a 
distaot  shore.  The  true  interest  of  his  counlry 
m  the  preoentmysl  fbmily  was  then  bis  steady 
piifwiit> jmd  bis  amnt  eamuted  in  advancing  it 


to tbeiiimost ;  and  Ua  majesty, who  «was  best 
able  tojudgecftbematnasa  of  Ms  semcen, 
thought  they  dcservraYreward  propoitioniMltQ 
the  most  exalted  marit,  and  therefore  added  bim 
to  your  lordships'  body. 

fi.  ofMaecietfiM.  My  buds,  I  beg  itvm 
tbat  1  may  have  tbe^ibelty  loJay  before  yoor 
lordships  some  observationaisn  theaev^  parm 
of  the  evidence  gi^en  en  both  aidns. 

Your  loidabipa  will  easily  imagine,  that's 
Chuige  of  this  nature  most 'have  aflected  ma 
very  much,  and  tbcgasatfotigae  I  have  under* 
gone  bath  not  altowed  me  tbe  liberty  to  coasi« 
der^very  part  anas  to  make  the  proper  redeem 
tians  fit  to-lay  before  vonr  tordabipa. 

rtiope  your  lordships  will  give  me  alitdc 
time  10  recollect  my  thoughts,  that  1  may  speak 
in  auch  a  asanner  as  is  fittmg  to  your  lordsbipa. 
1  desire  your  lordsbipa  will  give  me  ieave  to 
make  my  observatiaiia  on  Manday  next. 

Then  the  Managers  and  tbe  Counsel  with- 
drew: and  the  House  adjourne«l  to  Monday 
morning  next,  die  Iftb  day  ot  May. 


Thb  Eiohtii  Day. 

Monday  f  May  17. 

The  Lords  being  seated  in  their  Home,  tbe 
Serjeant  at  arms  made  proclamation  for  silence, 
as  also  another  proclamation,  TIkat  all  persons 
concerned  were  to  take  notice,  tbat  Thoinaa 
earl  of  Macclesfield  now  stood  upon  bis  trial, 
and  they  might  come  forth,  in  order  to  make 
good  the  Charge. 

L.  C.  J.  King,  Mr.  Serjeant  Probyn,  you 
may  proceed. 

8tfr}.  Probyn,  My  lords,  I  am  bnmbly  to 
ask  your  kirdships'  pardon  for  some  omissiona 
we  have  made  in  the  evidence  we  were  instruct- 
ed to  lay  before  your  lordships  in  behalf  of  tbie 
noble  lord  impeached  the  last  day  we  had  tbe 
banour  to  attend  your  toidships  upon -this  ooca« 
sion :  we  bad  some  witnesses  to  ufler  oMMre  tbati 
were  examined  at  tbat  time,  and  we  hope  your 
lordships'  indulgence  hiII  continue  to  farartbteni 
now ;  they  are  but  very  few,  bill  yet  such  aa 
we*  apprehend  are  extremt^ly  material  to  the 
noble  lord's  defen<«.  The  ls«t  evidence  we 
laid  before  yoor  lordships  related  to  aeveni  cba» 
riuea  given  by  the  noble  Earl,  in  order  to  shew 
that  be  was  not  of  that  avaricious  temper  m 
hath  been  represented  in  aupport  of  this  prbse- 
cetion  :  and  that  tbe  constant  habitual  course 
of  bis  life  and  actions,  bath  been  directlv  con- 
tmry  le  any  disposition  of  this  kind;  but  we 
apprehend  it  would  stHI  have  greatly  added  te 
the  weight  of  this  evidence,  bad  it  at  tbe  same 
do^  apppeared  'to  your  lordships  what  tbe 
funds  were,  out  of  which  these  chariliea  arme  ; 
that  die  real  estate  Which  Uiis  noble  Knd  fasfdi 
purobased,  does  not  amount  to  mote  tbaik 
3,0001.  a  year,  and  tbat  bis  personal  estate 
scarce  exceeds  S,0OO/L    When  wc  have  shetm 
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tbiiy.  it  mmt  Mtisfy  yo«r  lotdship8»  that  Ihe 
noble  Earl  hath  been  much  more  charitable 
than*  according  to  hie  drcnmstaBoes,  he  oould ' 
afford.  There  ia  another  thin^  I  beg^  leave  to 
take  notice  of,  to  obviate  an  objection  1  am  ap- 
prehenaive  we  shall  hear  of  from  the  other  side ; 
and  that  ia,  that  thoK  cbaritiea  were  not  ^fen 
by  the  noble  lord  oat  of  his  own  pocket,  in  re- 
gard there  is  a  sum  of  money  called  box-money, 
which  is  laid  ootanddistribated  in  private  cha- 
ritiea  by  the  Ghanoelk>r  erery  j^ear.  Bot  to 
explain  any  sogvestion  of  this  kind,  we  shall 
■hew  that  this  box-money,  though  anciently 
used  to  be  considerable,  vet  of  late  yean  it  hath 
not  amounted  to  more  than  ITS/,  a-year:  and 
as  there  have  been  always  particnhir  oS^jects  of 
charity  recommended  to  this  bounty,  so  this 
money  hath  been  applied  by  his  lordsnip  in  the 
same  manner  it  wasusoally  applied  by  nis  pie* 
decessors ;  and  that  no  pwrt  of  this  money  ever 
went  in  |my  of  those  several  charities,  we  hare 
already  given  your  lordships  an  account  of. 

Seij.  Pengdh.  My  lords,  we  by  leave  on 
the  behalf  of  the  Managers,,  to  olror  to  your 
lordships'  consideration,  some  reasons  why  they 
ought  not  to  be  permitted,  at  thb  time,  to  go 
into  the  evidence  offered,  after  the  indulgence  of 
many  days,  and  defence  made  on  the  Articles, 
and  the  eridence  summed  up  by  the  counsel  for 
the  kNrd  impeached ;  and  a  day  is  only  given  to 
hear  the  lord  himself,  at  his  own  desire,  to  sum 
up  or  defend  himself  against  the  Charge  against 
him ;  they  ouffht  not  now  to  be  allowed  to  enter 
into  a  new  defence,  or  to  give  new  evidence.  It 
is  a  new  method  of  practice,  after  the  conclusion 
of  the  nounsel  upon  the  whole  evidence,  to  say 
they  have  more  evidence  to  some  of  the  facts. 
My  lords,  I  don't  know  any  thing  of  that  na- 
ture ever  allowed,  especially  after  the  examina- 
tion closed,  and  an  adjournment  for  a  day  or 
two.  Besides,  as  to  that  psrt  of  the  new  evi- 
dence which  the  counsel  have  opened,  relating 
lo  the  particular  estate  and  circumstances  of 
this  Earl,  how  can  the  Managers  be  provided 
to  give  an  answer  to  it?  There  is  nothing 
in  the  Article  leading  thereto;  they  do  not 
charge  him  with  having  a  gmt  and  laige 
estate,  though  that  hath  been  rormerly  a  pro- 
per  Article  in  an  Impeacliment.  But  it  is 
not  made  one  in  thb  case;  the  charge  of 
the  Commons  is  confined  to  particular  sums 
received.  If  the  Managers  had  gone  into  the 
enquiry  of  any  other  sum,  at  least  without 

Crticttlar  notice  to  him,  I  believe  it  would 
ve  been  objected  against  by  the  impeach- 
ed  Earl.  Therefore  to  go  into  this  sort  of 
evidence,  where  there  is  no  charge  by  the 
Commons,  is  putting  the  Commons  to  answer 
what  is  not  in  question,  which  if  they  do,  must 
lengthen  out  the  trial  unnecessarily.  If  the  cir- 
cumstances of  his  estateiie  material,  there  must 
«then  be  a  farther  time  given  to  contradict  their 
proof,  which  possibly  may  be  done  as  to  his  seal 
estate  :  but  as  to  his  personal  estate,  how  is  it 
possible  for  any  man  to  me  an  account  of 
that  ?    Doth  not  this  lie  in  bis  own  knowledge 


entirely?  Nobody  can  open  his  ebcilisr  oK- 
netsathome:  so  that  it  istmposnlle  wt  dwdU 
know  any  more  of  it  than  what  swa  his  ^ 
poses.  Therefore,  my  lords,  we  aobnil  it, 
whether  they  shall  be  permilled  to  go  iatslUi 
sort  of  eridoiee  P  or,  whether  yonr  kiriAip 
will  enter  into  any  farther  examinarieaf 

Mr.  Lulwyehe.  My  fcirds,  we  think  it  a  «f 
great  consequence  to  your  hirdAips,  wbti  m 
evidence  hath  been  so  full,  and  nith  so  |mt 
patience  heard  ta  every  particolsr  Artide; 
when  that  evidence  hath  been  summed  up,  isi 
enforced  by  counsel,  and  every  psrtieiHir  tf 
the  Articles  animadverted  upon ;  we  think  ihoe 
is  no  precedent  in  any  court  of  jnitice,  wbca 
new  witnesses  have,  in  such  a  case,  ben  per- 
mitted to  be  examined.  Witnesses  here  hnt 
been  produced ;  there  hath  been  an  ioterraptioB 
of  two  or  three  days  for  the  noble  lord,  si  Ui 
own  desire,  to  nuke  his  obaennitioos  on  da 
evidenoe ;  to  ofler  now  to  produce  witnea«, 
that  they  had  omitted  to  produce  before,  ii  per- 
fectly new  and  unusual.  I  suppose  tliey  ui 
these  witnesses  in  their  briefs,  and,  if  tbey  W 
thought  fit,  they  might  have  called  then.  1 
know  of  no  instance  of  the  like  in  any  eovtif 
justtoe ;  if  the  gentlemen  of  the  other  side  wi 
tell  us  the  precedent,  they  may.  I  think  its 
of  dangerous  consequence,  not  only  is  tbii 
case,  but  in  all  other  proceedings  in  ooorto  d 
justice.  If  your  lordships  think  fit  to  let  tbm 
into  one  or  two  witnesses,  I  do  not  knov  whj 
your  lordships,  with  equal  reason,  may  set  let 
them  go  over  another  course  of  evidence. 

My  lords,  as  to  the  other  matter  about  tfas 
noble  lord's  estate,  that  is  not  a  matter  tssirted 
npon  b^  any  evidence  that  we  have  given ;  aid 
I  submit  it,  whether  it  is  proper,  or  any  nf 
conducive,  in  this  case,  to  any  thing  nat  s 
material  for  your  lordships' judgment  is  tw 
matter,  for  tbis  reason,  because  if  it  vssbi^ 
terial,  it  is  impossible  for  us  to  know  the  tn^ 
of  it.  We  have  no  right  to  examine  this  ucm 
lord  upon  interrogatones  as  to  his  estate,  espe- 
cially as  to  his  personal  estate ;  a  man  Di^ 
these  days  have  the  opportunity  of  being  wm 
100,000/.  and  people  not  know  where  it  to; 
as  to  his  real  estate,  it  might  be  known,  n  it 
was  material ;  but  we  sumnit  it,  whether  it  ■ 
incumbent  upon  us  to  enquire,  at  tbis  tine  « 
day,  into  the  noble  lord's  estate  T  - 

It  ia  impossible,  in  the  nature  of  die  tbi^i 
that  your  lordships  shouki  have  that  litisfiMlotf 
account,  or  that  we  should  have  sucfa  ootieea 
it  as  is  proper  to  make  any  defence  of  it  to  v> 
material ;  but  we  submit  it,  that  it  is  not  mt- 
terial  at  all ;  and  therefore  we  hope  yoor  lav- 
ships  will  keep  to  the  rule  kent  in  til  cases « 
all  other  courts  of  justice,  where  P^P{^j'l'2! 
made  their  full  defence,  or  else  there  ivowte 
no  end  of  things.  . 

Mr.  Flummer.  My  kMds,  we  did  sot  M 
the  charge  of  this  Earl,  that  he  was  f"^^ 
of  a  great  estate ;  we  have  only  Imj  ^  "* 
charge  what  he  hath  nnjnstly  P^^^'^^yV^ 
have  only  charged  him  with  naatters  of  ^ 
which  we  think  we  have  made  out;  iwi  w*^ 
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fore  hope  yoor  lordships  will  oblige  bim  to  an- 
swer to  that,  aod  to  that  only,  aoa  not  to  go  to 
mnother  tbioff  we  haTe  not  cbai|^. 

JSerj.  Pr^yn.  Mjr  lords,  wi  apprehend 
it  is  frtqaently  practised,  that  where  cooosel 
hare  omitted  material  evidence,  ereo  after  sam- 
ming  op,  the  constant  indulgence  of  the  oonrts 
below  lets  tbem  go  into  evidence  to  supply  that 
omission. 

We  take  it  to  be  our  own  fanlt.  We  bad  in 
our  instructioos,  and  it  is  in  your  lordsbipa' 
bceast,  whether  we  shall  not  supply  that  omis- 
sion ;  we  shall  not  run  into  a  long  evidence, 
our  witnesses  are  but  two  or  three. 

Dr.  8ai^.  My  lords,  1  beg  leave  to  think, 
that  as  we  point  out  a  particular  Ikct,  distinct 
lh>m  any  we  have  esouained  to  before,  there 
can  be  no  apprehension  of  any  danger  at  all ; 
and  if,  as  the  gentlemen  bare  informed  your 
lordships,  it  is  what  is  usual  in  courts  below, 
that  such  omissions  have  been  always  per^ 
mitted  to  be  supplied,  your  lordships  sure  will 
act  with  equal  equity  in  this  case.  What  we 
undertake  to  prove  is  the  circumstance  of  his 
estate ;  and  though  the  sentlemen  of  the  House 
of  Commons  did  not  make  it  a  matter  of  ^arge 
iti  their  Articles,  yet  in  his  Answer  the  nofie 
£arl  takes  notice  of  it,  and  it  will  shew  that 
the  Earl  had  not  his  heart  so  intent  upon  gain, 
when  it  shall  appear  that  his  fortune  is  so  much 
leas  than  the  world  might  have  imagined  it  to 
be,  and  when  at  the  same  time  we  shew  his- 
generosity,  and  that  by  means  thereof  his  estate 
was  much  lessened  and  checked. 

I  would  take  notice  of  the  other  matter,  with 
regard  to  the  evidence  of  the  charity :  it  is  only 
to  explain  and  prevent  a  mistake,  lest  it  should 
be  imagined  tnat  these  several  instances  of 
charity  were  out  of  the  box-money,  or  fund  for 
charity  in  the  Court  of  Chancery.  But,  1  be- 
lieve, we  need  not  trouble  your  lordships  with 
this,  for  that  the  noUe  Earl  is  so  well  satisfied 
with  Che  integrity  and  honour  of  the.  learned 
Managers  of  tne  House  of  Commons,  that  he 
ia  under  no  apprehension  to  have  that  turned 
open  him.  The  principal  matter  is  relating  to 
Ills  estate. 

As  we  hare  in  great  measure  left  it  to  the 
Barl  himself  to  suin  up  the  several  evidences, 
and  have  done  but  little  ourselves,  the  objec- 
tion of  the  evidence  being  closed  and  summed 
vp  is  not  so  strong  as  in  other  cases ;  we  sub- 
mit it,  whether  your  lordships  will  not  induJffe 
OS  so  far  as  to  produce  a  witness  or  two  to  this 
matter.       ^ 

Corn.  Serj.  My  lords,  we  do  not  ask  this  as 
matter  of  right,  bat  as  amatler  of  indulgence. 
X  own  the  rule  that  the  gentlemen  of  the  House 
of  Commons  have  laid  down  is  a  general  rule 
for  the  government  of  evidence.  We  can't  con- 
trovert that ;  but  I  believe  it  will  not  be  con  • 
troverted  on  the  other  side,  that  such  a  piece 
of  indulgence  was  hardlv  ever  denied,  and  we 
hope  your  lordships  will  not  deny  it  upon  this 


-  £.  of  Mate,    My  lords,  I  don't  apprehend 
that  this  is  s  thing  so  very  extraordinary,  or  so 


dangerous,  as  hath  been  repretwnted.  It  would' 
be  extremely  severe,  if,  in  a  cause  of  so  great 
length,  and  so  much  fatigue,  I  should  nave 
witnesses  ready  to  give  your  lordships  an  ac< 
count  of  some  facts  material  for  my  defence ; 
and  my  counsel  happening  not  to  call  them» 
although  thev  were  attending,  and  there  should 
be  a  certain  rorm  that  should  exclude  me  from 
having  the  benefit  of  their  evidence;  I  dkm't 
know  what  this  is  founded  upon,  1  never  heard 
of  such  a  form  or  rule. 

There  is  no  instance  that  where  counsel 
hath  beeo  summing  up  the  evidence,  and,  be«. 
fore  the  other  side  have  replied,  an  omissioQ 
hatb  been  discovered,  that  that  omission  hath 
not  been  allowed  to  be  supplied.    And, 

I  appeal  to  my  lords  the  fudges.  Whether 
they'have  ever  known  this  piece  of  indulgence 
denied  upon  any  trial  whatsoever  in  the  Courts^ . 
below.  My  lorasi  with  great  submission,  the 
evidence  is  not  jret  finishcSd  $  1  am  sorry  I  must, 
yet  give  your  lordships  the  trouble  or  observ- 
ingf  B  good  many  things  that  have  been  hitherto 
omitted :  this  is  a  matter  the  counsel  had  di« 
rectiona  about,  the  witnesses  were  attending, 
but  they  Weie  omitted  to  be,called  for ;  I  hope 
your  lordships  will  not«  for  such  a  mistake,  ex« 
elude  me  the  benefit  of  their  testimony :  had  it 
been  calling  fresh  evidence  to  any  matter  that 
hath  been  examined  to  before,  there  might  pos^ 
sibly  be  some  grounds  for  an  objection  of  this 
kind ;  but  I  mean  only  to  call  one  or  two  wit« 
nesses  to  fresh  matter,  that  hath  not  been  en* 
quired  into  before.  There  hath  yet  been  no 
witnesses  examined  as  to  the  box-money,  or 
my  real  or  personal  estate ;  and  yet  those  two* 
thmgs  are  material,  and  it  may  greatly  turn  to 
my  prejudice  if  I  have  not  the  Eberty  of  pro- 
ducing this  evidence  in  relation  to  them. 

It  hath  been  represented  that  I  have  an  es- 
tate vastly  more  considerable  than  in  truth  I 
have;  and  this  matter  of  the  box-money,  aa'I 
have  been  informed,  gave  bhih  to  a  report 
abroad,  as  if  what  1  gave  for  charity  was  out  of 
that  fund. 

As  to  this  latter,  I  dare  trust  the  candoar  of 
these  gentlemen,  that  they  do  not  believe  it ; 
and  if  they  do  not  insist  that  what  1  gave  was 
out  of  the  box-money,  it  will  be  needless  for  me 
to  prove  that  it  was  not.  But  as  to  the  other 
matter,  1  hope  1  shall  not  be  precluded  from 
having  those  witnesses  examined,  because  it 
was  before  omitted ;  wherefore  I  humbly  b^ 
your  lordships'  directions  thereupon,  whether  1 
shall  be  at  liberty  to  lay  thar  evidence  before 
your  lordships  or  not 

Mr.  Ondow,  I  would  beg  leave  to  set  your 
lordships  right  as  to  that  of  the  box-money. 
.The  noble  Iwd  insinuates  as  if  something  of  that 
had  been  mentioned  by  the  Managers ;  nothing 
hath  been  mentioned  of  it,  either  by  the  evi- 
dence or  by  the  Managers. 

E.  of  Macclesfield.  No,  I  beg  leave  to  ex- 
plain myself;  I  did  not  say  the  Managers  had 
insisted  upon  it,  but  only  said  it  is  a  matter  that 
I  have  heard  without  doors ;  but  1  believe  I 
may  rely  upon  their  candour  that  they  will  not 
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ymrnLy  gpif ia^cvidteoe  to  the  ooatrary. 

Mr.  intw^cke.  My  lonb».  I  an  a  liuJci  tor- 
miMilv  why  the  noUo  loni  meptiftps  Ibia^tf  Um 
box-iQOBey,  when  not  one  smgia  word  haih. 
beta  aaid  of  it,  either  by«  the  evidenca^or  by  the. 
Ilaaaffv^ '  ^y  then  should  this  aohle  lord, 
tonaeli'meatioa  it  F  Aod  why<  ahoold  he  call 
€Tideiice  la  a  tbio)f  that  hatb  luiiiiaoiier  of  re^ 
latioQ  to  any  thioic  that  hath  been  aaid  ?  If  hia 
lordship  will  please  to  give  oa  leave  to  ic|4y ; 
if  we  theaaay  aay  thing;  of  it»  be  may  tbeo 
gi?e  ao  answer  to  it^  hat  it  iaipiproper  nosr- 
la  liagifing  aa  aaawer  to  an  oi^ectioa  thai  waa 
BeveMDade,  and  to  whieh  the  evidence  hath,  not 
aaid  one  word. 

hurdStemard^  If  the  ooUe  lord  thinks  this  a 
point  to  be  iaaiated.009  it  ia  then,  necespavy, for 
aU  Co  withdraw. 

Ordered  to  withdraw,  whleh  was  xiaaes  and 
heiog  afterwards  called  iitag^itiy 

L.  C.  J.  King,  Mr.  Seijftaat  Brohynv  it  is. 
the  opinioB  of  their  loedshiM^,  that  the  evideaoe 
'  efffeied  by  thread  of  Maaclea^ld.  with  reapiHsi 
to  the  farther  aeooaaA  of  his  chasity,  be  notoew 
admitted  $  and  tbysy  are  likewise  further  of 
opinion,  that  the^  «>ail  of  Macclesfield  be>  not 
BOW  peroMtted  tOfgivaevidenaafitf  the  vahiaof 
his  estate,  eitherrealer  personal. 

B.  of  MaccU^Uid.  My  lordsy  yoor  lordsbipa 
were  pleaseti  to  indulge  me  to  this  day.  tp  lay< 
before  your  lusdships  wbat  I  hadlo.say  ii^aay 
datoochagaiDslihe  Charge  U^qghtamiostmei 
hy.  theCoaijaoas»andagaMistli^l^unsofsupport« 
ing  thai  Ghaig|s»  which  y<)ar  lor-dsbipa  with  so 
noeh  paliaaoeheard.  l^romthetiBMyaarlocd- 
ahips  wese.ploased  to  allow  ope  this  hborty  till 
now,  1  hsveepplied  myself  wiiyb  the  utmosldiUo 
geaca.  to  iNcepasa  myself  for  my  defisnoa. 

To  thia  end  it  hath  beea  necessary  tolook 
9w§x  the  notes  taken  of  the  evidence  given  on^ 
both  aides»  and  likeatisa  of  wbat.  was  said  by 
thosa  gf^lemea  who. are  Managers  for  the 
House  uf  Cdromons.  I  find  it  very  neeesssry. 
la  Isy.  before  ^our>  lordships  many  oheerva- 
tionsontlae  evidenoap  wliicb  dep^d  upon  an 
eM^t4»mpariospof  theoajtogether*  It  being  a 
matter  thai  haUi  taksa  op  so  mnoh  time,  and 
there  being  such  a  distance  betweea  the  evi* 
dence  given  041  the  one  side  and  the  other,  J 
have  Men  employed  wholly  from  the  last 
time  till  now  in  tbie  ooasideration  of  it ;  and  L 
oansay.  with  truth,  I  hajve  not  slept  five  boiua 
these  two  iiigbts,  and  yet  I  have  not.  been  able 
to  get  through  it,  and  I  am  not  now  pmamd 
to  Jay  bef«»ve  ^our  lordsbiparwhat  I  have  bam- 
bly.  to  offer  for  my  defence;,  there  are  many 
IfaSaga. exceeding  material  to  be  sahmittedK  and 
I  beg,  ihere&re,  that  your  lovdsbips  will  in* 
duige  me  a  farther  time«  so  that  1  may  be  able 
to  do  it  in  sucb  a  manner,  as  may  set  the  esi^ . 
dance  and  observations  upon  it  in  sucb  aliabt 
aa  vouc  lordships  may  pass  a  proper  judgment. 
1  doQ*t  do  this  out  of  delay  ;  I  iielieve  your 
lordships  will  easily,  imagine  I  ahould  be^lad 
to  have  thia  matter  over,  wbatsoe^r  tha.event 


ma^  be,  for  1  am  quite  spent,  and  mj  fAnugk 
andapirita  waaled  with  the  fitigue  I  b»ieal>' 
reachr  undeigone*  My  lords,  J  bare  bem  s^ 
far  from  any  ilelay  in  the  course  of  this  pivK- 
oution,  that  when  I  put  in  my  Answer,  as  jfow 
lordabms  wese  informed  by  one  of  the  gntb* 
men  oT  my  ooonsel,  though  it  wasaot  mdui 
till  betweea  three  and  four  o'clock  in  ths  ami* 
ing,  yet  I  chose  to  get  it  ingrossed,  and  sutii 
the  same  day,  rather  than  there  should  bede 
least  appearance  of  any  delay  oa  my  psrt ;  mA 
I  do  not  know  whether  by  endeavoaiingasfaf 
much  to  dispatch  tbiswarhy  I  haveostivi* 
dered  myself  unfit  and  un^rfatO' goon  wiibk: 
human  nature  can  hardly  bear  what  I  kve 
gone  through. 

At  my  yeara,  if  1  shoukl  mudertake  Is  ds'a 
h^  to* morrow,  I  am  afraid  I  sbouid  siak  asda 
the  vKigbtof  sttchatask^  and  aetbeahletaemt 
before  your  lordtthipapiwpared  as  1  ought  tote; 
therefore  I  hopa  yout  leedsbipa  will  be  fitmi 
to  allow  DM  Uli  tbe.day  afUr ;  the  fstigae  I 
haaaahvady  undei]gone  baa  been  verygitati 
and  I  hopayour  lordships  will  allow  omsafc 
a  time  as  you  will  thiak  coaipeteot ;  tbevai 
I  have  to  da  will  take  up.  a  great  many  bssn; 
there  halh  been  variety  af  evidence,  1  bipi 
yom  lordshipa  will  indalgp  aae  till  Wedoeidij} 
It  is  of  very  mat  moment  to  nae^  end  1  m 
sura  I  should  ha  imwilling  to  mis-spsad  ym 
losdships'  tima»  aad  delay  thia  matter  nmica' 
sacily :  it  rsally  givea  ma  the  greatest  osiia* 
neas  to  find  mys«f  in  tbeteoDdition*  that  Im^ 
not  think  of  being  able  to  do  it  seoaer;  Ian 
befiise  afraid  thai  I  should  not  be  aUa  is  deft 
by  this  day,  bat  yet  resolved  to  do  all  that  v» 
possible  for  me,  and  therefi>re  declined  sdof 
then  for  any  longer  time.  . 

I  hope  your  lordships  will  indulge  me;  if 
your  lordships  knew  the  fatigue  I  have  asder- 
Qfia%  and  the  efied  it  hath  had  upas  ay 
health,  I  am  sure  in  bumanity  von  wesM. 
make  no  diQicultv  of  granting  me  nrtbsr  (ia* 
to  prepare  myself  in  a  proper  nuuiner,  in  a  cub 
that  is  of  so  great  moment  to  me ;  wd  1  b#^ 
the  gentlemen  of  the  House  of  Codombi  *« 
not  be  against  it;  if  they  should  overprottbip. 
matter,  1  don*t  know  but  the  fioigue  of  il  W 
bear  ao  hard  unon  my  life,  as  to  saveyoorbiv- 
ships  the  trouble  of  pawing  any  judgment  ep*t 
this  occasion. 

Serj.  Pengelfy^  Mv  -lords,  we  don't  ippf 
bend  the  lord  properly  applies  to  m  id  iv 
instance. 

All  partiea  were  directed  to  witbdraw,  whkk 
being  done,  the  House  aiyoumed  till  Wcdset* 
day  morning  ten  o'clock,  the  19ib'  of  ^h 
17*5. 


Thb  Ninth  Day* 

Wednesday  J  Mty  19. 

Tbe  Lords  being  seated  in  their  Home>j* 
aoQeanl  at  aramt  mads  the  two  osasir  A^df 
osatMNis  as.ontha/former'di^S). 
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L.  C.  J.  ^ng.  Mr.  Serj.  Probyn,  if  you 
please  to  proceed. 

S.  of  Maccleifield,  My  lords,  I  am  first  to 
^[cCarn  cny  moat  humble  thanks  to  your  lord- 
fthips  for  the  time  you  ba^e  been  pleased  to 
iDdulge  roe  with,  for  the  recollecting  ray 
thoughts,  and  looking  over  the  evidence  that 
has  been  offered  on  either  side,  during  the 
^urse  of  this  tedious  proceeding ;  that  I 
might  be  able  to  put  those  obser? ations  I  have 
made  upon  it  in  such  a  light,  as  became  one 
irho  was  to  speak  in  a  case  of  so  great  import- 
iocfe  at  your  lordships'  bar. 

My  lords,  1  hare  been  under  some  misfor* 
times  in  this  prosecution ;  your  lordships  must, 
DO  doubt,  have  observed  the  disappointments  I 
bave  met  with,  in  questions  I  asked  of  some 
persons,  who  appeared  as  witnesses  in  the 
pourse  of  this  trial,  which  it  was  impossible  I 
Dould  have  had  any  inducement  to  propose,  but 
Rrom  my  own  knowledge  of  the  answers  that 
should  have  been  returned.  My  counsel, 
l;brougb  the  great  hurry  that  usually  attends 
proceedings  of  this  nature,  happened  not  to  be 
instructed  in  some  particulars,  that  were  ex- 
tremely proper  to  bave  been  laid  before  your 
krdships  upon  this  occasion  :  besides  that  the 
rariety  of  the  ftcts  continued  to  be  given  in 
evidence  from  one  day  to  another,  has  in  this 
partieular  case  been  carried  on  to  such  an  un- 
usual length,  that  they  have  not  been  able  in 
the  end  to  make  themselves  so  perfect  Masters 
sf  the  evidence,  as  the  importance  of  the  case 
mnired.      , 

I  should  trouble  your  lordships  with  an  apo- 
iegy  for  my  own  inability  to  simply  this  at 
present,  both  from  the  extreme  fatigue  I  have 
indergone  during  the  whole  course  of  this 
»rosecutlon,  and  Mcause  that  my  last  illness 
las  broke  my  memory  to  a  great  degree.  But 
whatever  difficulties  I  bave  laboured  under, 
vheu  1  consider  your  lordships  are  my  judges, 
[  cannot  doubt  but  your  candour  and  goodness 
irill  have  a  due  regard  to  them,  and  make  al- 
owance  for  the  want  of  order  or  accuracy  in 
my  thing  1  have  to  lay  before  you ;  and  there- 
bre,  rather  than  ask  any  more  time  of  your 
ordships  for  preparing  myself,  I  will  endea- 
ronr  to  go  on  now  as  well  as  I  can. 
.  My  lords,  the  Charge  brought  against  roe  is 
rery  heavy,  as  laid  in  the  Articles,  and  highly 
exaggerated  by  the  gentlemen  that  are  ap« 
loiiitecl  Managers  by  the  House  of  Commons. 

That  which  I  think  is  charged  as  the  foun- 
latioo  of  the  whole,  is, 

My  entertaining  wicked  and  corrupt  pur- 
M>ses,  to  raise  and  procure  to  myself  excessive 
lod  exorbitant  gain  and  profit. 

This  it  is  that  hath  made  me  extorsively 
ind  iileorally  take  money,  upon  the  admittance 
f  Masters,  and  disposal  of  other  ofiices. 

And  the  bdng  set  upon  the  gain  arising  from 
be  Masters'  places,  with  the  desire  to  advance 
ij  or  keep  it  up,  is  represented  to  be  the  source 
If  all  the  rest  of  the  things  complained  of, 
^hieb  seem  to  me  to  be  charysd  «Bly  as  oon-* 
rivaoces  tbr  that  purpoMt 
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This  is  such  corruption  of  heart,  and  can* 
rjes  with  it  such  a  malignity,  that  it  makes 
every  action  and  every  omission  criminals 
every  rftsb  word,  every  neglect  or  imprudence, 
nay,  things  perfectly  innocent  in  their  own 
nature,  or  perhaps  commendable,  are  so  in« 
fected  by  it,  as  to  deserve  the  severest  censure 
and  punishment. 

Whether  I  wait  in  expectation  of  the  appli- 
cation of  the  suitors,  with  respect  to  Dormer's 
defieiency,  or  of  myself  endeavour  to  get  it 
made  good,  or  even  pay  my  own  money  to- 
wards It,  it  is  all  one,  so  wicked  a  heart  cor- 
rupts all. 

And  the  violation  of  my  oath  as  Lord  Chan- 
cellor, and  of  the  great  trust  in  me  reposed, 
contrary  to  the  duty  of  my  office,  is  made  the 
aggravation  of  almost  every  Article. 

1  shall  endeavour  to  shew  your  tordships, 
that  the  several  things  charged  upon  me  are 
either  not  true,  or  not  criminal ;  or  if  your 
lordships  shall  judge  otherwise  of  them  tiuui 
I  do,  vet  that  they  were  the  effects;  not  of 
wickedness,  but  of  mistake  i  and  if  I  have  ever 
done  any  thing  for  the  service  of  my  country, 
of  tbe  constitution,  of  his  majesty,  and  of  the 
royal  family,  and  the  present  establishment, 
and  for  the  administration  of  public  Justice,  i$ 
might  not  be  unsuitable  to  the  unparalleled 

foodneA  of  this  reign,  fi>r  your  lortlships  to 
ave  compassion  upon  the  errors,  mistakes,  an4 
weaknesses  of  the  faithful,  steady  servant  pf  a 
prince,  whose  mercy  has  been  so  oflen  ex^ 
tended,  in  so  great  a  degree,  to  the  highest 
crimes  of  his  bitter  enemies. 

Before  I  enter  upon  niy  particular  defence^ 
I  beg  leave  to  take  notice  of  something  tha| 
has  been  said  with  relation  to  the  Answer  wluch 
I  have  put  in  to  these  Articles  of  Impeach^ 
ment,  as  containing  a  plea  of  a  pardon  at  the 
same  time  that  I  insist  upon  my  innocence;  ant) 
its  not  being  a  full  Answer  to  all  the  particular 
cbarj^es.in  the  Articles.  Asio  the  first,  my 
insisting  on  his  majesty's  most  gracious,  ge- 
neral, and  free  pardon  for  all  things  belpre  th^ 
84th  of  July,  1721, 

My  lords,  I  hope,  and  am  myself  of  opinion, 
that  1  have  not  done  any  thii^  that  is  criminal, 
or  needs  a  pardon; 

But  when  so  many  gentlemen  of  learning^ 
and  ^preat  (Nirts,  undertake  to  make  out,  that 
that  IS  a  crime  which  I  thought  and  still  think 
not  so;  should  I  opiniate  to  that  degree,  and 
be  so  confident  that  your  lordships  will  be  of 
my  opinion,  as  to  refuse  the  benefit  of  a  pardon,* 
which  his  majesty  has  so  gra<;iousiy  granted 
to  all  his  subjects? 

When  little  impmdences,  and  so  many. 
omissions,  and  even  idle  words,  loose  talk,  an4 
unguarded  expressions,  are  laid  to  my  charge; 
as  Climes,  and  made  the  sulgect-matter  oi 
an  impeachment,  and  some  of  them  charged 
without  mention  of  any  time,  or  the  name  of 
the  cause  in  whioh  it  ia  pretended  they  wer# 
spoke,  or  any  other  circumstances  by  which  I. 
might  be  enabled,  either  myself  to  reooUeet 
or  to  make  epqiury  yf  otbiirai  ia  etdtr  te  prfi^ 
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pmre  for  my  defenoe,  it  bad  been  foDf  in  me 
BOt  to  baTc  taken  advantage  of  the  pardon. 

And  as  for  tbe  reflexiob  intended,  to  eipoae 
the  absurdity  of  pleading  innocence  and  a 
|>ardon  to  the  same  offence;  what  ia  more 
consistent  than  to  say,  1  ouffbt  not  to  be 
punished,  because  tbe  fact  charged  is  no 
offence,  or  if  it  be  one  it  is  pardoned  ?  But  had 
tbe  gentleman  who  made  it,  been  pleased  to 
bave  read  tbe  last  Act  of  Grace  carefully 
through,  be  would  have  found  that  it  expressly 
provides,  that  the  pardon  shall  support  tbe 
plea  of  innocence,  and  upon  Not  Guilty  pleaded, 
tbe  act  may  be  given  in  evidence  to  prove  the 
person  not  guilty.  And,  in  the  notion  of  our 
law,  it  wipes  away  whatever  guilt  there  was, 
and  leaves  the  person  innocent,  that  is,  as  a 
Very  great  lawyer  and  a  very  wise  roan  ex- 
presses it,  it  takes  away  not  only  pccnam  bnt 
rem  actum^  the  gdilt  as  well  as  the  punishment 
'  As  to  the  reflexion  made  upon  my  Answer  in 
another  respect,  as  if  it  were  not  full  and 
direct,  and  tliatin  Chancery,  tbe  Court  where  1 
had  presided,  it  would  be  held  an  insufficient 
answers  probably  it  might  be  so ;  but  that  is, 
because  that  a  plaintiff  there  has  a  right  to  re- 
quire a  discovery  of  all  such  facts  as  are  ma- 
terial for  his  advantage,  upon  tbe  oath  of  the 
defendaot.  And  therefore  the  answer  is  not 
only  the  party's  own  defence,  but  it  is  to 
supply  the  plaintiff  with  evidence,  who  there- 
fore may  except  to  it  as  insufficient,  so  far  as 
it  is  short  of  answering  to,  and  giving  an  ac- 
connt  of  all,  of  every  minute  circumstance  that 
lie  charges. 

But  do  they  imagine  that  to  be  tbe  case  in  a 
criminal  prosecution?  Or  that  the  defendant 
there  is  obliged  to  furnish  evidence,  or  to  con- 
fess any  thing  that  may  tend  to  affect  or  charge 
himself?  No,  my  lords;  the  answer  there  is 
only  for  the  defence  of  the  person  accused : 
and  Not  Guilty  is  a  full  answer. 

And,  my  lords,  I  insbt  upon  it,  I  have  given 
a  full  answer  to  all  the  Articles  at  the  end  of 
my  Answer,  where  f  have  pleaded  the  general 
issue,  and  in  express  words  said,  That  '*  I  am 
sot  guilty  of  all  or  any  the  matters  contained 
in  the  Articles,  or  any  of  them,  in  manner  and 
fi>rm  as  tbey  are  therein  charged  against  me  ;*' 
which  is  of  itself  a  direct  and  full  answer, 
without  more. 

And  though  I  have  set  forth  other  facts,  it 
Si  only  where  I  have  thought  some  things 
might  be  farther  explained.  Bnt  there  is  no 
ne^  to  make  any  proof  of  a  word  in  my  An- 
swer, if  the  charge  in  tbe  Articles  is  not  sup- 
ported by  the  evideucfe  given  against  me. 

And  I  still  hope  your  lordships  will  be  of 
oj(»inion,  that  though  some  of  the  matters  men- 
tioned in  the  Articles  are  proved,  and  indeed 
liome  are  expressly  admitteu  by  roe,  and  others 
never  disputed ;  yet  that  none  of  them  is  ad- 
mitted or  proved  in  such  roanner  as  it  is 
charged  in  the  Articles. 
'  Having  said  thus  much,  I  proceed  to  con- 
aider  what  has  lieeti  offered  in  proof  against  roe. 

My  lords,  th«  preamble  of  the  Articles  is 


intended  for  an  amavalioo  of  my  criflm,  W 
shewing  what  oath  I  bad  uken,  which  1  Inll 
violated ;  and  what  favours  I  had  receifedfnB 
his  miyesty,  and  was  not  satisfied  wltb  them. 

As  to  tbe  last,  give  me  leave  to  say,  thai  I 
can  never  express  the  sense  of  my  besrt  h 
bis  majesty^s  favours  and  bounties,  a&d  dnt  it 
ought  to  be  a  high  aggravation,,  if  I  btii 
abused  them. 

I  pretend  to  no  merit,  but  that  of  a  besitfUl 
of  duty  and  zeal  for  his  service ;  but  his  n]fd 
grace  and  goodness  has  exceeded,  not  wy 
my  poor  services,  but  even  my  deiirei  aa 
wishes. 

And  whatever  becomes  of  me,  in  whitero 
state  of  life  I  am,  my  gratitude  and  duly  M 
never  abate. 

As  to  the  violation  of  my  oath,  nosucbcriai 
is  made  out  against  me. 

iThe  oath  of  office  taken  by  tbe  Chasedlor 
when  he  enters  upon  that  office,  has  noreliM 
to  what'b  laid  to  my  charge:  I  have  letil 
forth  verbatim  in  my  Answer,  and  do  argt* 
ment  has  been  attempted  to  be  drawn  from  it 

Bat  it  was  said  tne  other  day,  that  I  itfj 
taken  an  oath  upon  tbe  statute  of  the  13tk  d 
Richard  3,  which  I  had  forgot,  boib  in  09 
Answer  and  in  my  conduct. 

As  to  my  Answer,  I  beg  leave  to  observe 
that  tbe  Answer  is  suited  tu  tbe  Charge.  1  aa 
not  charged  in  tbe  Articles  to  have  ever  taka 
any  oath  upon  that  statute,  nor  b  tbe  oA 
supposed  to  be  taken  00  the  Srd  of  NoTenka 
at  all  mentioned. 

The  words  of  tbe  preamble,  which  is  ibi 
onl^  part  of  the  ArUcIes  that  mentioni  of 
taking  any  oath,  are  these : 

**  And  whereas  Thomas  earl  of  Ibcdd- 
field,  in  or  about  the  month  of  May,  io  tU 
year  of  our  Lord  1718,  by  tbe  grace  and  ft^J 
of  his  most  excellent  majesty,  was  oonttitQW 
and  appointed  Lord  Chancellor  of  Greet  Briii^ 
and  did  thereupon  take  the  usual  oatb  for  m 
due  execution  of  that  high  office,  wberebj  hi 
did  swear  well  and  truly  to  serve  our  ^^^^ 
lord  the  king  and  his  people,  poor  and  m 
alter  tbe  laws  and  usages  of  the  realm,  w 
such  other  oaths  as  have  been  tLCCOntomdl 
and  the  said  Bad  continued  in  this  great  tP 
fice,"  &c. 
.     Where  the  other  oaths  accustomed,  asva 

as  that  particularly  described,  are  ooDfiora  It 
what  I  did  thereupon  take,  that  is,  ^V^^ 
being  made  Chancellor  in  May  1718;  atl^ 
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but  the  same  as  bad  been  done  the  3il  of  ^^ 
vember  before. 

And  accordingly  my  Answer  is  confined  9, 
tbe  same  time  that  1  was  sworn  I/>rd  ^^ 
cellor  before  his  majesty  in  council,  the  14tft« 
May  1Y18,  when  I  took  the  oath  of  offi«!J 
forth  in  tbe  Answer ;  and  at  the  same  tinaeljj 
the  oath  of  allegiance  and  supremacy.  ^ 
there  is  no  pretence  that  I  took  any  oatb  VP 
the  statute  of  Richard  S»  tt  that  time.         • 
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The  words  of  the  Aoswer  are, 

**  That  in  the  begiDDing  of  May,  iii  the  year 
1718,  he  the  said  £ari  was,  by  bis  majesty's 
great  grace  and  fsTour,  appointed  Lord  Chan- 
cdlor  of  Great  Britain,  and  was  sworn  before 
his  majesty  in  council  the  14th  day  of  that 
month ;  when  the  following  oath,  being  the 
usual  oath  of  Ijord  Chancellor,  was  adminis- 
tered to  him,  viz.  You  shall  swear,  &c.  And 
the  said  Earl,  at  the  same  time,  took  the  oath 
«f  allegiance  and  supremacy,  but  no  oath  of 
suffice  Msides  that  above  set  forth."  > 

My  Answer  therefore  plainly  relates  to  what 
was  charged,  and  my  taking  no  notice  of  any 
oath  upon  this  statute,  ought  not  to  be  imputed 
to  forgetfulness,  hut^  to  its  not  being  charged. 
It  is  not  charged^  and  therefore  not  answered 
io. 

•  Bat  it  is  now  insisted  upon,  and  great  stress 
laid  uj)on  it,  that  at  the  naming  of  sherifls, 
which  is  done  in  the  Exchequer  upon  the  3rd 
of  November  every  year,  i  took  an  oath  upon 
the  statute  of  13  Richard  2,  which  extends  to 
the  disposal  of  the  office  of  Masters  in  Chan- 
cery- 

To  iudge  of  the  truth  of  this  new  Charge, 
^oor  lordships  will  be  pleased  to  consider  what 
it  is  that  is  yearly  done  the  3rd  of  November, 
upon  that  occasion  of  naming  of  sheriffs. 

The  Managers  were  not  pleased  to  open 
what  passes  every  year  upon  the  nomination  of 
•berim,  which  had  been  proper  before  they 
called  the  witness  to  prove  it ;  if  they  had,  it 
might  have  saved  me  the  trouble  of  asking  any 
questions. 

But  the  exaimination,  and  the  testimony  of  a 
witness  that  spoke  indistinctly  and  low,  tended, 
as  I  thought,  to  have  the  statute  entered  in  the 
dd  book  of  the  Excheouer  in  obsolete  French, 
sud  so  ill  read  as  hardly  to  be  understood,  to 
pass  for  the  form  of  an  oath  then  administered 
sipon  the  statute  which  had  been  just  before 
lead  in  Eng^lish  to  your  k>rdships  at  the  table ; 
and  so  it  might  be  taken  to  be  an  oath  con- 
ceived in  the  words  of  the  statute,  extending  to 
mil  nominations  of  officers,  and  to  all  times, 
and  not  confined  to  that  occasion. 

I  did  therefore  ask  some  questions,  not  to 
ipibble  away  an  oath,  as  one  of  the  Managers 
was  pleased  to  express  it,  but  to  have  the  mat- 
ter laid  before  your  lordships  in  its  true  light, 
mod  which  came  out  to  be  thus : 

The  lords  of  the  privy-council  and  the  judges, 
being  assembled  for  naming  sheriffii  tor  the 
fallowing  year,  at  the  time  and  place  appointed 
lor  that  purpose,  the  act  of  parliament  of  It 
Bachard  H,  is  read,  directing  several  persons  to 
be  sworn,  concerning  their  naming  of  sheriffs, 
and  of  some  other  officers  specifl^  in  the  act, 
and  with  general  words  extending  to  more ; 
then  an  officer  gives  a  Bible  to  every  one  of  the 
privy-cottBsellors  and  judges  present,  who  all, 
aae  after  another,  kiss  it ;  but  nothing  is  said 
ta  them  by  the  officer  or  any  one  else,  nor  are 
aaj  words  spoken  Vy  them. 

1  know  it  has  been  much  doubted  how  this 
«m1A  ba  ctlM  twtanDgy  ar  taksDg  aa  otUu 


But  that  is  not  at  all  what  1  insist  upon. 

There  beiqg  something  sacred  in  the  cere- 
mony, I  agrse  the  action  should  be  considered 
as  a  solemn  undertaking  in  nature  of  )in  oath, 
to  observe  that  statute  in  the  business  we  were 
then  entering  upon ;  and  so  it  is  an  engage- 
ment to  proceed  then  to  name  sheriffii  accord* 
ing  to  the  direction  in  that  statute. 

And  accordingly  this  is  repeated  every  year 
upon  the  like  occasion,  thongb  the  persons  are 
the  same,  and  has  been  so  by  me  for  seven 
years  together,  before  I  was  Chancellor,  and 
for  as  many  since. 

^  But  to  extend  this  farther  than  that  occa- 
sion, is,  I  humbly  insist  upon  it,  going  beyond 
what  the  action  tnen  done  imports. 

The  statute  plainly  relates  to  nominations  6r 
elections,  where  numbers  of  persons  are  called 
together  to  name  officers ;  the  very  reading  the' 
statute  shews  it,  and  when  I  come  to  speak  of 
the  construction  of  that  act  of  parliament,  it 
will  be  yet  more  plain. 

And  when  it  provides,  '<  That  t^ie  chancel- 
lor, treasurer,  keeper  of  the  privy -seal,  steward 
of  the  king*s  house,  chamberlam  of  the  king, 
clerk  of  the  rolla,  justices  of  the  one  bench  and 
of  the  other,  barons  of  the  exchequer,  and  all 
others,  who  shall  be  called  to  ordain,  name,  or 
make  justices  of  the  peace,  sheriffs,  escheators, 
customers,  comptrollers,  or  any  other  officer  or 
minister  of  the  king,  shall  l>e  firmly  sworn, 
&c.'*  1  take  it  to  mean  tjiat  they  shall  oe  sworn 
when  they  are  so  called  together,  ^and  met. 
And  the  practice  is  accordingly* 

There  are  some  old  statutes  that  say,  that  tho 
Chancellor  with  the  council  shall  ap|N>int  jus* 
tices  of  the  peace,  the  treasurer  with  soma 
others  shall  name  customers,  See,  %But  tha 
usage  at  this  time  is,  (and  it  has  been  so  for 
some  hundreds  of  years)  that  the  naming  of 
justices  of  the  peace,  is  in  fact  in  the  Chancellor 
only;  of  customers  and  comptrollers,  in  the 
treasurer ;  and  many  of  the  persons  named  in 
the  statute  meddle  not  with  naming  any  of  tha 
officers  comprised  within  either  of  the  particu-^ 
lar  or  general  words. 

if  therefore,  my  lords  the  bishops  were  de- 
sired to  draw  up  a  form  of  an  oath  to  be  taken 
upon  this  statute  by  all  the  persons  attending 
on  the  3rd  of  November  for  the  naming  of  she-' 
riffs,  i  presume  they  would  confine  the  oath 
to  the  particular  occasion. 

I  submit  to  their  consideration,  whether  they 
would  draw  it  up  so,  that  every  one  present 
should  swear  that  he  would  observe  this 
statute,  or  not  go  contrary  to  this  statute,  in 
the  nomination  of  officers  which  he  has  not 
any  right  or  power  to  name,  nor  is  ever  called 
to  name :  whether  they*  would  fratne  such  an 
oath,  whereby  the  judges  should  swear  that 
they  would  not  name  justices  of  the  peace,  es- 
cheators,  customers,  or  comptrollers,  for  gift 
or  brocage,  favour  or  affection,  when  they  can- 
not name  them  at  all,  either  by~  provision^  of 
law  or  by  usage  ? 

I  apprehend  this  would  be  an  improper,  if 
not  a  vaia  oath. 
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And  a  60Dstructi?e  Ulnig  of  an  oath»  which 
is  all  that  can  be  insisted  upon  here,  ought  DOt 
to  be  carried  farther  than  would  be  proper  to 
express  in  words  at  leofflh. 

And  therefore,  as  sil  the  persons  assisting 
there  certainly  take  the  ^meoath,  and  many  of 
them  have  oolbing  to  00  with  the  choice,  or 
nsming  of  any  of  the  other  officers  in  the  act 
besides  sherirn;  and  as  this  action^ yearly  re- 
Beaied  on  this  particolar  occasion,  shews  it  to 
%e  intended  to  relate  only  to  sheriffs ;  1  have 
always  thought  that  it  went  no  farther  than  to 
oblige  me;  that  in  the  affair,  which  we  were 
then  .entering  npoi}  I  should  act  according  to 
that  sutute. 

And  I  am  persoaded,  that«  in  this  case,  1 
have  the  universal  concurrence  of  the,  judg- 
ments of  others.  For  I  do  not  believe  thai 
ever  any  person  that  assisted  on  that  occasion, 
kad  the  least  apprehension  of  his  then  taking 
an  oath,  which  related  to  any  thing  but  that 
particular  loccasioa. 

Out  if  they  all  did  take  an  oath  so  extensive 
•8  to  reach  to  the  disposal  of  all  other  employ- 
nents,  (which  is  the  sense  wherein  I  believe 
the  Managers  would  have  the  words  of  the  act 
to  be  undertitoodi)  God  knows  in  what  guilt 
nianjr  of  them  have  involved  themselves. 

It  is  a  part  of  the  ststule,  and  part  of  that  to 
which  the  persons  called  to  name  officers  are 
directed  to  be  sworn,  '*  That  none  who  sues  by 
bimself',or  by  any  other,  in  private  or  openly , 
to  be  in  any  manner  of  office,  shall  be  put  into 
the  same  office,  or  any  other." 

Will  these  gentlemen  nrgj^  that  every  lord 
treasurer,  lord  commissioner  of  the  treasury,  or 
•tber  lords  in  great  employments,  that  ^ve 
places,  ovname  persons  tor  places  to  the  kihg, 
and  have  enoe  attended  at  the  naming  of  she- 
lift,  have  been  guilty  of  a  violstion  of  this  oath, 
in  every  instance,  where  they  have  named  any 
peraon  to  any  office,  who',  by  himself,  or  his 
viends,ever  ask  tor  the  place  given,  or  any  other  P 

I  cannot  imagine  that  thev  will  attempt  to 
carry  it  so  far.  But  if  they  do,  I  will  yet  pre* 
trnne,  that  yonr  lordships  will  not,  by  such  a 
new  construction,  condemn  so  many  persons 
that  are  innocent,  or  thought  themselves  so. 
^Henoe  I  think  myself  not  to  have  taken  any 
€^  upon  the  statute  of  14  Rich.  9,  which  any 
way  extends  to  Msslers  in  Chancery ;  and  I 
Impe  your  lordships  will  tliink  so  too. 

What  is  the  particular  meaning  of  this  act, 
«nd  what  arguments  may  be  drawn  from  the 
provision  therein,  I  shall  not  trouble  your  lord- 
abips  with  at  present,  but  shall  reserve  the  con* 
■ideration  of  it  for  another  place :  but  as  to  the 
charge  of  violating  an  oath  founded  unon  it,  let 
the  observations  I  have  made,  from  the  frame 
«f  the  act  and  the  nature  of  the  action,  at  pre- 
nent  suffice. 

The  subject  matter,  of  I  the  first  Articles,  as 
Uiey  stand  In  brder,  and  which  I  believe  has 
Ifiven  rise  to  this  prosecution,  is  the  taking 
money  lor  the  places  of  Masters  in  Chancery ; 
long  praetiaed  without  bliuDa,  though  made  my 
frcitertine. 


What  has  been  urged  from  tfie  mfeBresflhe 
office,  the  oath  which  the  Masters  take,  srf 
the  commissions  granted  to  them,  tspdis 
with  the  Master  of  the  Rolb-and  the  jadgan 
hear  causes  in  the  absence  of  the  ChaBoelhr, 
will  not  have  any  weight  in  the  qnesUon,  wbe- 
ther  it  be  criminal  to  take  moiwy  on  adoBllai 
them. 

I  b^  leave  to  say,  that  tha  oflka  aacindy 
was  quite  different  from  what  it  is'now,  so  tw 
it  IS  in  a  manner  forgot  what  it  oriffinsUy  ssk 
One  branch  of  their  office  aDcifsitiy,  and  te 
reckoned  of  importance,  was  the  fraouag  1^ 
which  are  now  made  out  by  the  corsiloii;  ni 
that  which  is  their  greatest  business  now,tfaM 
appear  no  footsteps  of  being  dona  by  thaa,« 
any  otbera  anciently. 

Their  business  now  is  chieAy  prepaiatsry  H 
the  determination  oC  the  Gowt  of  Chsaeaj* 
upon  references  made  to  them  by  theCoart,a 
Older  to  their  ststinff  things  to  the  salisAtftissrf 
the  patties;  or  reducing  the  dispute. ts.ssM 
few  beads,  in  which  they  differ,  for  thaesBS 
determination  of  the  Court. 

And  that  which  they  are  nnoatgeoeiaiHy  en- 
ployed  in  dins,  is  matter  of  aooompls. 

Very  frequently  the  parties,  after  haviag  W 
the  items  examined  and  proved,  agree  Mn 
the  Master  to  the  whole  accon^i^  and  tkttjt 
always  the  greatest  part  of  it.  And  if  the  psriiH 
are  dissatisfied,  they  are  at  liberty,  by  olyediNi 
in  writing,  which  are  called  ezcentioas,  ts  tffe 
to  the  Court  the  distinct  ilems  Wnich  thef  ii- 
pute,  by  which  means  the  Ceitrt  b  eased  sf  tbi 
consideration  of  all  the  feat  of  the  items  of  tki 
acoompt.  And  the  Master,  makes  no  jv&m 
determination  ;  but  when  he  makea  hiiff^ 
has  only  done  the  drudgery  of  an  ^c^^wi^^ 
compared  vonehers,  hem  objections,  coafJacM 
the  parties  aa  far  as  he  could,  and  then  sl*i 
tbe  Whole  acoompt  ao  as  he  thinks  is  rigiti 
which  at  last  has  its  force,  not  from  bin,  M 
from  the  Court,  which  confirms  it  tf  *^ 
dis|>uted,  or  exammes  tbe  dispiited  poisn  s 
desired. 

Upon  references  to  them  whether  aospoftft 
sufficient,  they  are  to  comnara  the  wotk  a 
the  answer  with  the  words  of  the  bill*  sad  dUt 
whether  they  find  them  fiiU  t  and  if  the  fiv* 
tiea  do  not  acqnieice  in  the  Master's  e|iBii% 
the  Court  takea  the  tronble  to  nsafce  tbe  08» 
parison.  ^^ 

They  are  likewiae  caahiers,  not  of  tbe  Cm 
but  of  the  suitors,  andalwavs  al  their  fsnjr* 

And  the  parties  have  this  advantage  is  hi'' 
ing  the  Masters  for  their  csshiers,  tbatti^ 
have  a  ready  method  to  compel  pnyiM^'f 
order  of  the  Court,  and  a  comautaneot  sf^ 
person  or  sequestration,  (that  is  seising ■Hy 
estates  and  efiecto,)  or  both,  upon  soch  0^ 
in  a  short  and  cheap  way ;  wheress  U^ 
other  cashiers  they  must  he  put  tajbe  ew|f| 
and  dehty  of  a  tedious  suit,  if  the  mosey  hi  >" 


And  other  officers,  whose  placei  ^^^j^ 
to  beaold,  do  the'sanse  thu^  make  f«p«»* 
state  fitttaqn  wtBnwpBh  am  csahiari**' 
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iDOiiMr  ^rongbt  in,  tod  tax  ooils,  which  is  von- 
ther  tqiacp  the  Masten  do.   ' 

A»  to  the  oath ;  it  is  the  old  o^h,  befpre  this 
office .  was  80  greajtly  cbaucped ;  what  advice  to 
he  giT^  to  the  king  it  refers  to,  will  be  hsrd, 
1  be&ere,  toejLplain,  and  has  not  been  attfinpCr 
ed ;  Nt  if  the  writs  requiring  their  attendance 
here  were  looked  into,  possibly  it  may  b^ 
fought,  that  anciently  they  attended  your 
lordsbipsin  a  manner  different  from  what  they 
now  do,  and  ha?e  done  from  befove  the  time  of 
«ur  memory. 

And  as  to  the  eommissioB  lo  hear  canses  in 
abaence  of  the  Chanoellpr,  thai  makes  no  move 
variation  in  the  nature  of  their  office,  than  it 
^th  in  the  ofliee  of  clerk  of  assise,  (eknressly 
flowed  in  the  statute  of  Edward  6,  to  be  dis- 
posed for  monev)  that  the  clerk  of  assise  is 
constantly  joined  with,  the  judges  in  the  oom- 
jnisnons  of  Oyer  and  Terminer,  and  gaol  deli- 
tc|7<»  for  the  trial  of  criminal!,  even  for  capital 
crimes. 

To  proceed  theiiefore  to  the  points  of  the 
Charge. 

It  IS  founded  sin^y,  upwi  thetakiiMp  money 
iox  admitting  the  Mastem  into  the  office ;  and 
the  manner  of  taking  it  extorsivel^ ,  without 
D^ereoce  to  any  want  of  qualificatkm  in  the 
party  admitted ;  and  therefore  cannot.be  main- 
tained, unless  the  taking  of  money  be  in  ill 
inch  oases  Griminal*  or  that  the  manner  of 
teking  or  extorting  it  in  these  cases  make 
it  so. 

Therefore  I  will  first  speak  to  the  general 
%nestM>n,  whether  taking  monev  upon  occasion 
nf  putting  in  a  fllasler,  is  in  all  cases  criminal 
in  itself,  or  by  the  common  law,  or  made  so  by 
any  statute  which  subjects  it  to  any  judgment 
or  punishment,  which  can  be  prayed  in  this 
piosecution ;  as  I  hate  expressed  in  my  An- 
•wer. 

;  And  that  which  1  humbly,  insist  upon  as  to 
t|ie  first,  that  is,  whether  it  can  be  said  to  be 
wicked  or  criminal  in  itself,  or  from  the  reason 
nnd  nature  of  the  thing,  is  this : 

An  officcmsy  be  considered  in  two  respects : 
Irst,  with  respect  to  the  dqty ;  that  is^  the 
concern  of  the  public,  that  the  person  be  duly 
qnalified  to  discharge  bis  office  well.  Second- 
ly, with  Respect  to  the  profit  and  adtantage; 
nnd  that  is  merely  private,  and  concerns  the 
offiber  only.  And  whilst  he  discharges  his 
dnty  well,  without  exuirtioo,  or  other  misbe- 
hanonr,  the  public  is  little  concerned  in  it, 
whether  the  profit  be  more  or  less.  As  in  those 
which  are  very  numerous  and  of  great 


consequence,  that  may  be  executed  by  deputy; 
provided  the  deputy  behave  himself  well,  tne 
nublicJuuK  never  concerned  itself  what  his  sn- 
lary  w  altowanoe  from  his  principal  is,  whe- 
ther it  be  greater  or  less. 

And  as  the  person  who  is  put  into  a  very  be- 
Doficial  office,  such  as  one  of  these,  for  his 
lifoy  has  not  any  antecedent  right  to  the  office, 
nnd  thcrafote  not  to  the  profito  arising  thereby  $ 
cpd^be  that  prsfors  him  is  not  bound  to  give  It 
Inm I  th«refora  wbsnhq  pnts^hkn  iatnity  ho  in 


effect  grants  him  all  the  profits  of  the  offioe  for 
his  life :  and  if  the  officer  make  him  a  presetitfor 
it,  either  6nexpected,  by.  wav  of  thanks  alter  bn 
is  put  in,  or  expected,  which'  he  had  told  him 
of  before,  or  give  it  at  the  time,  or  before 
that  he  is  admitted  ;  I  see  not  any  immorality 
either  in  the  giver  or  taker.  It  is  money  given 
for  profits  to  be  received  during  life. 

The  public  is  concerned  only  in  the  good* 
ness  of  the  officer,  not  how  advantageous  to 
him  the  grant  of  the  office  is,  nor  iu  the  in* 
f|ucement  which  he  that  appointed  him  had  to 
put  him  in ;  whether  fnendsbip,  acquaintance^ 
relation,  importunity,  great  reooasniendation, 
or  a  present. 

I  agree  that  a  person  taking  a  preaent,  and 
potting  in  an  unfit  person,  when  he  knew  him 
to  be  so,  or  had  just  ground  to  believe- him  so, 
b  criminal  •  Not  because  be  has  taken  a  pre^ 
sent,  but  because  ho  has  prejudioad  the  nubUe 
knowingly :  It  may  be  an  aggmvatioo  tnat  he 
had  taken  money ;  but  the  crime  is^  the  wrongs 
done  to  the  public  in  the  person  advanced.  It 
had  been  the  same  crime,  had  he  done  it  for 
the  sake  of  kindred,  or  fnendsbip,  or  for  recom* 
meodation,  or  any  other  reason. 

But  if  a  person  very  well  qualified  be  placedl 
iu  an  office,  and  the  public  has  all  the  advan* 
tags  from  him  that  it  can  have  from  an  oflker 
in  that  post,  and  so  I,  who  placed  him,  have 
well  discharged  my  duty  to  the  public;  b  it' 
material  how  wdl  I  loved  him,  how  nearly  he 
is  related,  who  it  was  that  persuaded  me  to  prof- 
fer him,  or  what  he  gave  me  on  that  account, 
whether  before  or  after  he  was  put  in  P  Wtil- 
any  of  these  circumstances  make  me  criminal 
in  an  action  by  which  I  served  the  publie'well  f 
If  the  public  have  all  the  benefit  it  can  have, 
where  is  the  immorality?  where  is  the  crime, 
if  I  hiive  an  advantage  too  ;  especially  if  usage 
has  in  some  sort  annexed  that  advantage  to  my 
office,  which  is  taken  from  hia? 

I  know  it  may  be  effected  with  grsnt  ap* 
pearance  of  reason,  that  this  pmctiee  is  dan- 
gerous, it  leads  to  inconveniences,  it  isa  temn* 
tation  to  him  that  disposes  of  places  to  malce 
il).  oflkers,  and  a  temptation  to  the  officem  to 
extort  nsone^  and  abnse  the  subjects,  in  order 
to  get  up  their  money  again. 

fiot  is  it  therefore  a  crime,  where  the  temp* 
tation  is  resisted,  and  a  very  good  officer 
is  put  in,  and  he  behaves  himself  perfectly 
well? 

The  point  of  the  Charge  now  under  consi- 
deration rests  singly  on  this,  That  I  took  mouejr 
for  admitting  Mr.  Francis  filde  (for  instance) ; 
andithough  taking  money  isa  dangerous  prac- 
tice, and  may  be  a  temptation  to  let  in  an  ifl 
man,  is  it  therefore  a  crime  to  pot  in  Pranda, 
Elde,  who  is  not  alleged  to  be  an  ill  man,  or 
any  way  unfit,  and  is  really  an  exceUent 
Master? 

This  argumentcondndes,  only  that  allowing 
it  to-be  generally  practiaed  is  inconvenient,  aiM 
may  in  the  deKberatiops  of*  the  legislature  he  - 
property  used-to>  prove  it  fit  to  be  restrained  by 
alaws  Bntisnotef-'foves^inn  eoofief  jun«^ 
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4ice,  to  prore  it  to  be  «  crime  in  every  inttance, 
kecnufle  it  may  occmiod  a  crime  id  some. 

Farther,  as  to  tiie  matter  of  temptation  ito 
put  in  one  unfit : 

The  liberty  of  preferring  relatione  to  officee 
U  a  temptation  to  pat  in  persons  niifit ;  and, 
without  Qoubt,  has  ofWn  prevailed.  Supposing 
therefore  it  might  be  proper  matter  of  delibera- 
tion in  the  legislature,  how  iar  a  restraint 
chould  be  put  upon  it ;  yet,  in  the  mean  time, 
is  ad?anciiig  a  relation  to  an  office,  which  he 
IS  fit  for,  a  crime,  because,  in  other  instances, 
it  has  occastoned  a  crime,  or  may  do  so,  or  is  a 
temptation  to  it  P  And  would  tt  be  a  sufficient 
charge  of  a  high  crime  against  me,  to  say  that 
I  ilk^ly  and  corruptly  put  into  such  an  office 
A.  B,  my  son  or  my  brother  P  I  apprehend  not. 

Till  a  restraint  is  laid,  the  thing  may  be  inno- 
cently done. 

If  a  reslndnt  be  laid,  the  law  will  operate 
upon  it  BO  far  as  the  restraint  extends ;  but  far- 
'  ther  than  that,  and  the  consequences  declared  to 
•Dsue  thereupon,  it  will  remain  as  before. 

Considering  this  therefore  in  itself,  and  upon 
the  reason  of  the  thing,  where  is  the  force  of 
the  anrumait  P  You  took  5,000/.  for  putting  in 
lljlr.  £lde  or  Mr.  Thurston,  a  very  nt  person, 
amd  an  ezoelient  Master,  and  therefore  you  are 
<ariminal,  because  somebody  else  at  another 
tinie  may  put  in  another  Master  not  fit,  upon 
his  giving  a  present. 

If  this  then  be  not  criminal  in  itself,  how  do 
they  prove  it  to  be  so  by  the  common  law  P 

The  only  case  they  have  iostenced  as  any 
authority  for  that  purpose,  is  that  of  Stockwith 
and  North  in  Moor's  Reports. 

But  here  give  me  leave  to  say,  that  it  was 
proper  and  just  for  the  learned'  Manasers  to 
produce,  in  making  out  their  Charge,  all  their 
arguments  on  this  head  of  the  ifi^ality  of 
this  practice,  that  there  might  be  a  proper  op- 
portuoity  of  weighing  them,  and  giving  them 
a  satii^torv  answer  (if  it  could  be  done)  at 
this  time  ot  my  defence,  and  I  presume  they 
have  done  so.  But  if  they  should  think  fit  to 
reserve  any  fresh  argument  for  their  reply, 
which  we  shall  apprehend  may  want  an  answer, 
your  lordships  will,  in  that  case,  give  me  leave 
to  insist  upon  a  right  bf  taking  proper  notice 
of  it  afterwards,  and  not  let  them  reap  any  be- 
nefit by  lying  by,  in  such  an  unprecedented 
manner,  and  expecting  your  lordships' judg- 
ment, without  hearing  the  other  side  upon  it. 

The  only  case,  I  say,  which  they  nave  in- 
stanced in,  is  the  case  of  Stockwith  and  North 
in  Moor's  Reports,  781.  I  have  looked  upon 
the  case  as  it  is  in  that  book,  and  it  appears  to 
he  thus : 

'*  North  was  fined  in  the  Stor-chamber,  for 
that  he,  being  sheriff  of  Nottingham  in  the 
48d  year  of  queen  Eiizabeth,  took  money  for 
the  gaolership  and  bailiwick  for  that  year ;  he 
gave  them  first  to  his  servants,  who  sold  them, 
bttthehimself  received  the  money.  And  this 
was  adjudged  to  be  letting  to  farm  of  his  coan- 
ty,  contrary  to  the  statute  of  4  Hen.-  4,  cap. 
#.    YetthccenotethattbestatNteitaeirgtvtsa 


penalty  certoin  and  pecuDiary,  and  ii  mabm 
prohibitum^  nonhi  te.  But  the  Coorttookil 
thatin  as  much  as  cormptioQ  followB  upon  ihe 
covetousness  of  officers,  and  they  are  forai 
thereto  by  the  prices  which  they  give  for  t^np 
which  ought  not  to  be  sold  ;  that  this  pntliag 
to  farm  and  selling  of  offices,  is  mahtm  tsff^ 
and  finable." 

It  appears  here,  that  this  was  a  prosecoiiat 
upon  the  statute  of  4  Hen.  4,  for  Ae  poiat  d- 
judged  was,  that  this  was  contrary  to  that  ti* 
tute,  and  therefore  whether  what  was  dnt, 
was  against  the  common  law,  •rswlmits^ 
or  not,  was  not  at  all  in  judgment  before  Ito 
Court 

And  the  mention  of  that  ia  intnidneed  u 
vpake  to  remove  a  doubt,  how  North  cameli 
be  fined,  when  a  particular  penalty  is  (as  it  ii 
there  said)  given  by  the  act  of  parliament 

But  that  IS  a  gross  mistake  m  the  refwiu; 
the  act  of  parliament  is  very  short,  I  deneil 
may  be  read. 

Tt  was  read  as  foUows : 

<«  Stet  4  Ben.  4,  cap.  5.  Every  sheriff  shil 
abide  in  proper  person  in  his  bailiwick  for  tbe 
time  that  he  shall  be  such  officer,  and  thii  be 
shall  not  let  the  bailiwick  to  farm  to  any  nas 
for  the  time  he  occupieth  such  office ;  and  that 
the  said  sheriff  he  sworn  from  time  to  timels 
do  the  same  in  especial,  amongst  other  artickf 
comprised  in  the  oath  of  sheriff." 

Your  lordships  observe,  that  there  is  in  ttii 
act  only  a  prohibitory  chuse' ag^nst  tbe  dii' 
poaal  of  such  bailiwick,  but  no  pecuoisvy  cr 
other  particular  penalty  of  any  kind  infiidcd 
by  'that  statote :  so  that  it  could  not  be  a  qpeh 
tion  whether  a  fine  was  proper,  as  that  reporter 
supposes,  » 

'  The  exactoesa  of  the  report,  therefore,  is  >•& 
to  be  relied  upon,  and  what  other  mistakes  mij 
be  in  it,  I  know  not  Indeed  it  is  a  posthnmooi 
work,  uncorrect  notes  taken  for  his  own  me, 
and  not  intended  to  be  published. 

But  however,  taking  it  for  troth,  tbst  stNOt- 
of  the  judges  did  speak  to  the  effect  in  that  re- 
port :  it  is  a  common  observation,  tbst  wba 
judges  are  proceeding  in  the  case  of  a  plsioioa 
express  law,  words  used  by  them  that  tend  Is 
discountenance  and  farther  expose  tbfe  ciiiaa 
then  censured,  are  of  no  great  authority.  ^^ 

The  very  same  thing  is  done  in  loid  cms 
justice  Coke's  ISth  Report,  with  rvspett^ 
turning  arable  land  into  pasture;  against  wudt 
there  was  then  an  act  of  parliament  in  ^^.\ 
and  farther  to  discountenance  it,  it  is  there  sw 
to  be  malum  in  te»  .        u 

And  in  many  places,  usury  is  **^^  |?J~? 
malum  in  se,  and  with  greater  colour ;  aod  Y» 
1  believe  a  prosecution  for  it  would  searos  te 
thought  maintainable,  farther  than  the  sot « 
parliament  will  justify  it  ^^ 

But  as  to  this  particular  matter  of  a  sberw 
letting  this  bailiwick  to  farm,  before  it  wssfiy* 
cially  restrained  by  acts  of  parliament  for  W 
purpose,  there  are  many  footsteps  of  iti  ^^ 
anaacieit  and  aUowed  pn«lioa% 
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The  Stat  De  attinctb,  Rast.  Sheriffs  5,  con- 
taioing  several  provisions  aboat  sberifis,  directoi 
that  *^  that  statute  shall  extend  as  well  to  those 
which  were  sheriffs  and  other  ministers,  that 
let  to  lease  their  bailiwicks,  as  lo  sheriffit  and 
other  ministers  which  hold  their  hailiwicks 
themselves." 

^  Where  the  sheriffs  holding  their  bailiwicks 
themselves,  or  letting  them  to  lease,  which  is 
letting  them  to  farm,  is  spoken  of  as  perfectly 
indifferent. 

Nor  is  the  expression  supposed  to  be  used  in 
Moor,  pretended  to  be  built  on  any  precedent, 
authority  or  fact,  but  is  barely  the  reasoning  of 
whoever  he  was  that  used  it,  from  the  tempta- 
tion to  which  officers  that  pay  money  are  ex- 
posed ;  and  how  just  it  is,  I  submit  upon  what 
I  have  laid  before  your  lordships  on  that  sub- 
jject.  Though  the  danger  from  that  temptation 
IS  much  greater  in  the  case  of  bailiffs  and  she- 
riffs, that  have  only  ignorant  people  to  deal 
with  in  retnote  parts  in  the.  country,  where  it 
is  difficult  and  chargeable  to  obtain  redress, 
than  in  the  case  of  Masters  in  Chancery,  that 
act  under  the  view  almost  of  a  court  of  justice, 
suid  where  persons  wronged  have  an  easyoppor- 
tunity  every  day  to  obtain  redress. 

So  that  this  (oose  expression  mentioned  by 
Moor,  (coupled  too  with  a  gross  mistake)  not 
at  all  to  the  point  of  judgment,  is  of  very  little 
force  to  prove  the  case  to  which  it  is  applied  to 
be  against  the  common  law,  and  of  less  to  prove 
the  present  case  to  be  so. . 

What  then  is  farther  offered?  Do  they  shew, 
that  by  the  common  custom  of  England,  which 
is  properly  the  common  law  of  England,  the 
taking  money  ^or  offices  has  been  from  time  to 
time,  punished,  or  condemned  as  criminal  ?' 

Noj  it  is  admitted  on  the  one  hand,  that 
there  is  not  one  instance  of  its  having  been  pub- 
nished  or  condemned  as  criminal,  at  the  com- 
mon law : 

And  on  the  other  hand,  it  is  notorious,  that 
ID  fact  the  greatest  offices  have  anciently  been 
Md  even  by  the  kings ;  and  that  not  in  a  clan- 
destine manner,  but  so  that  the  price,  and  what 
it  was  paid  for,  have  been  entered  upon  record. 

The  instances  have  some  of  them  been  men- 
tioned, , 
.Richard,,  the  sonof  Alared,  in  the  5th  of 
kinc  Stephen,  was  to  pay  15  marks,  that  he 
inigbt  sit  with  Ralph  Basset  for  the  pleas  of 
ihe  king^  which  Ralph  Basset  was  then  jns- 
ticier. 

And  Walter  de  Grey,  in  the  7th  of  king 
John,  gave  the  king  5,000  marks  to  have  the 
lung's  Chancery  for  his  life,  and  the  bbhop  of 
jlorwich  engages  for  the  payment. 

I  have  the  copies  of  both  the  records  here  in 
my  hand,  if  there  be  any  doubt  of  them. 
.  "Nor  are  our  histories  quite  silent.  In  Hollin- 
shead,  in  the  5th  year  of  Richard  1,  (who  was 
of  the  intermediate  kings  between  the, two  kings 
I  have  named)  it  appears  what  was  dene,  al- 
most with  the  sanction  of  parliament,  certainly 
with  their  notice,  and  not  with  their  dislike. 

f  *  The  kbg  (says  (he  historian)  called  a  par^* 


liamenl  at  Nottingham,  and  the  first  dity  ef 
their  sessieii  Gerard  de  Camville  was  dis- 
charged of  the  office  of  the  shjeriff  of  Idncoln, 
and  dispossessed  both  of  the  castle  and  county,- 
And  so  was  likewise  HoghBardolf  of  the  county 
and  castle  of  York,  and  of  the  castle  of  Soir- 
borough,  and  of  the  custody  and  keeping  of  the 
county  of  Westmoreland.  The  which  officee 
(as  he  goes  on)  being  now  in  the  king's  hands, 
be  set  them  on  sale  to  him  which  would  give 
most.  Hereof  it  came  to  pass,  that  where  the 
Lord  Chancellor  offered  to  give  1,500  marks- 
beforehand  for  the  counties  of  York,  iincola 
and  Northampton,  and  100  marks  of  increase 
of  rent  for  every  of  the  same  counties ;  Gef-. 
fery  archbishop  of  York  offered  to  the  king 
3,000  marks  afbrehand  only  for  the  county  of 
York,  and  1,000  marks  yearly  of  increase,  and 
se  had  the  same  committed  to  his  regiment." 

And  in  the  case  of  Magdalen  College,  in  th» 
15th  of  king  James  1,  reported  in  1  Iu41s's  Re-* 
ports  157,  sir  Henry  Hobart  then  Attorney 
General,  and  soon  after  lord  cllief  justice  of  the 
Common  Pleas,  aiguea  from  it,  as  a  principle 
no^  to  be  contested,  that  if  any  one  procure  an 
office  to  himself  for  IfiOOL  of  the  gift  of  the 
king,  the  office  is  not  lost  by  the  statute  of  S( 
and;6  Ed.  6,  which  shews  they  think  not 
wicked,  not  malum  in  se,  or  against  the  common 
law,  for  the  prerogative  cannot  extend  to  what 
is  s^. . 

My  lords ; — ^Whoever  makes  the  grant,  ot 
receives  the  money,  the  king  or  a  subject,  the 
temptation  under  which  the  officer  who  pai4 
it  lies,  to  reimburse  himself,  is  the  same. 

And  if  the  strength  of  that  temptation  make 
the  thing  criminal,  it  will  make  it  so  in  all  itt*, 
stances. 

It  has  been  taken  notice  of  by  those  gentle- 
men who  are  of  counsel  for  me,  that  the  preivi- 
sees  in  the  very  statute  of  5  and  6  Bd.  6,  prove^ 
that  this  is  not  against  the  common  law,  or  cri- 
minal in  itself,  at  the  same  time  that  it  puts  e 
particular  restraint  upon  the  practice  of  buying 
and  selling  offices,  or  deputations  to  offices. 

Give  me  leave  to  add  some  observations  upon 
the  provisoes  in  that  statute. 

Sect.  4,  contains  a  proviso,  that  this  act  shall 
not  extend  to  any  office  whereof  any  person  ia 
seized  of  any  estate  of  inheritance. 

Suppose  a  man  that  has  an  office  of  inherit- 
ance, takes  money  from  a  person  whom  he  ap- 
pointa  as  his  deputy ; 

Is  not  that  deputy  as  liable  to  be  tempted  t^ 
reimburse  himself  by  extortion  or  corruptiooy- 
as  if  his  principal  had  but  an  estate  for  lite  ? 

Can  a  deputy's  behaviour  turn  upon  the  title 
of  bis  principal  P  So  that  1,000/.  (for  instance)^ 
paid  by  him,  will  certainly  make  him  corrupt, 
if  his  principal  holds  bis 'Office  for  lite ;  but  will 
not  make  him  guilty  of  the  least  misbehaviour, 
if  his  principal  have  the  inheritance  of  the  of- 
fice? 

This  proviso  is  therefore  plainly  founded 
only  .upon  the  regard  the  law-n^akers  had  to  the 

ruperty  and  inter^  of  such  owners  of  an  of«4 

cCi  which  they  would  net  pr^utUcei  find  th^S; 
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fcw  IM  it  kA  at  M  laiiffty  to  idl  te  oike  it- 
wM,  mt  a  dcpatirtioii  to  it. 

Bolif  to  like  moMy  fron  a  penw  wIm  is 
to  have  or  eucato  aa  office,  were  mlowfiil  by 
Ibe  eoMMwi  lair,  or  wicked  in  itielf ;  it  ii  im- 
ineeille  that  die  owner  of  the  office  oodM  hai« 
•  riffbt  to  that  wiefced  and  imkwful  gain;  nor 
mnM  the  law-nudieri  have  any  rn^ud  ta  it 

And  linoe  here  ther  are  carefol  not  to  take 
it  fruto  hin^  they  allow  it  Ther  in  effect 
Make  a  formal  declaration  that  it  is  lawfol,  and 
that  the  prof  iiioo  made  by  that  act  is  not  ao 
■eceaeary,  aa  that  it  abonid  in  any  degree  in- 
torfere  wHh  hit  prirato  property  in  Siat  in« 


Farther, 

Sect  S,  makes  Toid  all  agreements,  bonds 
and  promises  fi^r  money,  for  any  office  or  de- 
potatisn.  Bnt  lect  6  prorides,  that  the  act 
shidi  not  extend  to  agreemento,  bonds,  dec. 
'HMde  or  oondnded  before  the  first  of  March 
then  next 

This  supposes  it  the  practice  at  that  time,  not 
only  to  giro  and  take  moner  for  offices,  hot  to 
make  format  contracts  for  that  purpose,  which 
Ac  courts  of  joftice  were  to  compel  the  per* 
Armsoceo^ 

Doei  it  oondemn  them  as  criminal  in  them- 
selves, by  reason  of  the  danger  f 

No,  on  the  contrary  it  does  not  esteem  the 
danger  eo  great,  as  that,  to  aroid  it,  the  pro- 
perty arieing  upon  these'  oontrads  should  be 
token  away,  or  at  all  impeached :  bnt  leares  a 
remedy  in  a  court  of  justice  to  enforce  the  per- 
formance of  a  contract,  which  must  necessarily 
cause  a  public  mischief,  if  that  were  true  that 
it  is  unlawful  in  itself,  and  that  its  unlawfulness 
arises  from  the  mischiefs  consequent  upon  pay- 
ing money  on  that  occasioo.' 

flad  the  makers  of  that  law  been  of  the  opi- 
nion which  these  gentlemen  seem  to  he  of,  and 
thought  such  traffic  a  wickedness,  it  had  been 
impossible  for  them  not  to  hare  pot  a  stop  to  it, 
^and  absohitely  disannulled  all  securities  and 
cautions  for  the  performance. 

I  do  not  suppose  the  form  of  expression  used 
in  this  proviso  will  be  criticised  upon,  or  that  it 
will  be  urged  that  the  words  of  this  proriso  only 
Import,  that  those  hoods  are  left  in  such  force 
as  they  would  hSve  been,  if  the  aet  had  not  been 
mide,  and  does  not  make  thrm  good. 

That  would  be  a  poor  subterfuge.  The  pro- 
riso makes  them  not  good,  it  is  true.  Why  f 
Because  it  plainly  supposed  them  to  be  good 
before ;  but  that  sect.  3  would  make  them  void, 
if  this  pro?  iso  did  not  prevent  it;  and  this  pro- 
viso is  on  purpose  to  prevent  it,  and  fbr  nothing 
Sise. 

And  uronid  the  makers  of  a  law,  would  these 
gentlemen  in  makhig  a  law,  insert  a  prorigo 
that  agreements  should  continue  of  such  force 
as  thev  were  before,  if  they  thought  them  of  no 
force  before?  Nay,  if  they  thought  them  not 
My  void,  but  misehievoosr 

The  saving  a  right  of  action  open  such 
bonds,  and  making  a  proviso  in  favour  of  theray 
f/nm tbt« •ofhowrtsaaRoei  that  those^  that 


the  legislatare  ]lid  not  tfattk  fit  to  dcpive  te 
of,  and  wmfid  thcitfaic  pay 


is  Tct  OM  pravka  Bsera  in  «ii  ad, 
saatirial  to  Ifce  ptitsent  purpose. 

8ect7  provides, that ttis act  shall BOt a« 
tend  or  he  prgodidal  to  the  lords  chief  joiliM 
orjudgeaof  aaoze,  **  hut  that  they  mivfc  it 
every  behalf  ttmcyog  any  effiee  to  begtvcQ  « 
gvanled  by  them,  as  th^  might  have  bclbretto 
asakingofthisact;  any  thing  above-uiealiifr 
ed  to  die  eootrary  thereof  in  anywise  BStwiCb- 
standing." 

This  plainlj  hnpliea,  that  at  that  tee,  mi 
before,  it  waa  the  practice  fiir  the  two  Sad 
jostioes  and  judges  of  assize  to  take  moaej  hr 
the  offices  in  their  eourts,  else  nothing  is  tUi 
act  eoold  extend  to  what  they  usually  dU, » 
be  of  any  prqudice  to  them. 

And  it  shews  too,  that  the  law-makcn  ii 
net  dislike  the  practice. 

I  he^  leave  to  submit  to  jour  lordshrps,  wln- 
tberthis  doth  not  amount  to  a  dedaratioa  tf 
the  law,  that  the  taking  money  fbr  sfieo^ 
wlialever  danger  there  may  he  from  it  is  mm 
cases,  does  not  necessarily,  in  all  cases,  casn 
bad  offio^  to  be  made;  nor  the  payisj;  i 
make  the  officer  extort:  for  the  nstore  4 
things  changes  not  with  the  titles  of  penosL 
An  officer  that  pays  money  to  a  hird  cmA'jm' 
tice,  will  be  under  the  same  temptatido  to  git 
it  up  again,  as  he  that  pays  to  a  lord  chsoerlor. 

As  to  the  wording  and  form  of  cxpresma  d 
this  proviso,  f  take  it  to  be  rety  dear,  tbtltle 
words  '<  as  they  might  hare  done  befoie  ibi 
making  of  this  act/'  are  declaratory;  thS 
they  might  before  the  making  of  this  ad  tib 
money  for  offices ;  and  because  in  the  eneif 
those  officers  the  danger  was  not  so  grest,it  ii 
still  saved  and  preserved  to  them. 

If  it  be  said  that  noth'nijg  is  saved  toibea^ 
bnt  they  doing'  what  they  might  have  done  be- 
fore,, and  that  they  could  not  before  laSfiiliy 
tske  money  for  offices ;  I  beg  leave  t«  so* 
swer,  that  if  that  be  so,  the  clause  is  perfecd/ 
frivolous.  A  strong  prdudice  against  the  ex* 
position  that  makes  it  so  in  all  cases,  hot  inook 
more  so  here. 

For  as  the  judges  are  always  atteodaoti  is 
this  HonSe,  and  ttiis  clause  greatly  cooeenn 
them ;  it  is  highly  probable  that  it  was  drtffl 
up  and  proposal  by  themselves. 

And  if'  taking  money  for  offices  were  thtt 
esteemed  criminal ;  if  the  nntion  is  right  wbia 
is  now  contended  for,  that  taking  money  for  oh 
fiees  was  agafnst  law,  was  corruption;  ins 
that  this  law  was  then  passing  to  lay  fiirtbcf 
particular  restraints  upon  it ;  is  it  possible  tkat 
the  judges  could  presume  to  ask  not  to  bare  i 
difficuhy  or  discoaragement  laid  upon  their  be* 
ing  guilty  of  corruption,  or  their  doing  a  tJiiki{ 
unlawful  ? 

Or,  is  it  possible  that  the  Lords  aad  Co** 
Btour  BhoaM  sdttsent  to  it  f 
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Or,  if  the  jadges  would  toA  it,  wonid  they 
not  hare  maife  it  effectual  ?  Would  they,  by 
proposing  the  proiriso,  in  effect,  own  a  corrupt 
practice,  and  their  reiolution  to  continue  it,  asfi 
provision  for  il,  and  he  indulged :  and  yet  not 
ask  what  woutd  effectually  justify  them  in  it  P 

I  hope,  thcreibre,  that  what  is  charged 
•gainst  me  is  not  condemned  by  the  common 
Ittw  or  usage  of  this  kio|^dbm.  if  it  be^  it  pro- 
perly  lay  on  them  to  make  it  out ;  but  they 
nare  shewn  nothing  to^  prove  it ;  not  one  in- 
stance oi'ib  bein^  punished  at  common  lawyer 
blamed ;  not  one  citation  out  of  the  old  books 
Iff  the  coninidn  law,  precedent  to  the  acts  of 
parliamest  made  relating  to  things  of  that  kind. 
On  the  contrarr,  I  ha?e  shewn  it  practised  in 
the  highest  instances,  without  blame  or  oen- 
spre :  and  that  several  clauses  in  the  statute  of 
i!.d.  6,  were  plainly  founded  upon  a  supposition 
of  this  practice  being  allowed  by  the  cdmmon 
law,  and  continue  ttie  allowance  of  it,  in  some 
instances,  to  this  day. 

This  is  what  I  bad  humbly  to  ky  before  your 
lordships,  with  respect  to  the  cdmmon  law, 
And  I  sliall  now  consider  i^  as  it  stands  upon 
the  acts  of  parliament. 

And  as  to  acts  of  parliament  relating  to  this 
matter,  they  have  suggested  only  two,  the  sta- 
tute IS  Ric.  i,  cap.  S,  and  the  statute  5  and  6 
£d.  6,  cap.  16. 

As  to  the  statute  12  Rich.  3.  The  provisioii 
^  this  statute  is  to  bind  those  who  make  or 
name  officers  in  the  cases  to  which  it  extends, 
under  an  oath  to  observe  the  directions  of  that 
statute  in  their  so  doing.  And  I  hope  I  have 
•tread  V  fully  answered  the  pretence  or  my  hav- 
ing taken  an  oath  upon  this  statute,  which  ex- 
tends to  any  of  the  officers  in  the  Court  of 
Chancery.  1  shall  now  consider  of  that  sta- 
tute, and  what  may  be  urged  from  it,  a  little 
snore  particularly.    And, 

1.  As  1  have  already  mentioned,  I  take  the 
statute  of  IS  Rich.  2,  to  relate  only  to  such 
nooii nations  as  are  in  nature  of  elections  ;  that 
is,  such  where  the  nomination  is  in  several  per- 
pons. 

In  those  cases  it  is  common  with  os  to  have 
such  oaths  administered,  but  not  in  others* 
T^e  find  them  in  colleges,  and  other  bodies  of 
inen. 

The  gfeat  use  and  main  intent  of  such  an 
oath  in  those  cases  is,  to  prevent  combinations, 
strife,  and  bfigu^s,  where  the  several  persons 
concerned  will  naturally  have  several  views. 
And  the  animosities  and  contentions  arising 
theooe  among  so  great  officers  as  this  statute 
takes  care  of,  might  greatly  a£Gect  the  public 
peace. 

The  things  which  cause  most  contentions  on 
soch  occasions,  are  money,  sfTection,  (by  rea- 
son of  kindred  or  friendship)  and  great  solicita- 
tions. 

Accordint^ly,  this  act  extends  to  aQ  thoee, 
and  takes  care  to  forbid  the  last  (solicitationji 
i»  holly  ;  and  the  being  influenced  by  either  of 
the  former. 

The  persons  called  t^  name,  or  malce  juiticei 
VOL.  XVI. 


of  the  peace.  sheriiFs,  or  imy  other  officer  os 
minister  of  the  kiiig,  are  to  be  sworn,  **  that 
they  neither  name  nor  make  them  for  any  man- 
ner of  gift  or  brocage,  favotur  or  affection  ;  nor 
any  that  pursues  by  himself  or  any  other,  pri^ 
vately  or  openly  to  be  in  any  manner  of  office, 
be  out  in  that  same  office,  or  any  other  ;  but 
that  they  make  all  such  olticers  and  ministers 
of  the  most  good  and  lawful,  and  the  mosf  suf- 
ficient to  their  knowledge  and  their  conscience.'^ 

Bty  lords,  in  the  next  place, 

S.  The' words  of  the  statute  plainly  import 
as  much ;  that  the  nomination  there  meant,  is 
what  is  made  by  several  persons  when  they  are 
called  together. 

**  It  is  accorded  ahd  assented,  that  the  chai^* 
cellor,  treasurer,  keeper  of  the  privy  seali. 
steward  of  the  king's  house,  chamberUin  of  the 
king,  clerk  of  the  rolls,  justices  of  the  one  bench 
and  of  the  other,  barons  of  the  Exchequer,  an4 
all  others  who  shall  be  called  to  name  or  make 
justices  of  the  peace,  sheriffs,  escheators,  cus- 
topers,  comptrollers,  or,  any  other  officer  or 
minister  of  the  king,  shall  be  firm]}'  sworn  thtt 
they  neither  name  nor  make  justices  of  peace, 
sheriff',  escbeator,  customer,  comptroller,  or  any« 
other  minister  of  the  king,  &c.  for  gift  or 
brokage,  favour  or  affection,"  Sec, 

I  own,  that  there  seems  some  difUculty  as 
to  this,  because  I  do  not  know  of  any  law,  a| 
that  time,  that  any  of  these  officers,  exoepi 
sheriffs,  were  named  by  an  assembly  of  sevenl 
persons. 

But  though  there  were  no  law  requiring  it^ 
there  might  be  an  usage  to  do  it,  by  some  di- 
rection from  the  crown  for  better  information. 

And  what  is  now  done  in  relation  to  sheriffs^ 
turns  in  some  part  upon  such  usage  continued, 
down  to  this  time,  without  any  law,  that  I  could 
ever  hear  of,  to  support  it,  as  to  ail  the  persons 
who  now  meet  to  name  them. 

For  by  a.statute  of  9  £d.  S,  called  the  Sui- 
tute  of  Sheriffs,  printed  in  Rast.  Tit.  SheriAs  S, 
"  Sheriffa  are  to  be  assigned  by  the  chapcellor, 
treasurer,  barons  of  the  Exchequer,  and  by  the 
justices." 

By  14  £d.  S,  cap.  7,  Rast.  IS. 

<*  Sheriffs  shall  be  ordained  by  the  chancel- 
lor, treasurer  and  chief  baron  of  the  Exchequer, 
taking  to  them  the  chief  justices  of  the  one. 
bench  and  of  the  other,  if  they  be  present :  and 
in  ^e  absence  of  the  chancellor,  by  the  trea- 
surer, the  barons  of  the  Exchequer  and  the  jus- 
tices.  And  that  shall  be  done  yearly  on  the 
morrow  of  All  Souls*'  (that  is  the  third  of  No- 
vember) "  hi  the  Exchequer." 

This  is  the  statute  that  fixes  the  time  aud 
place  now  observed. 

Bat  as  to  the  persons,  tboogh  the  justices  of 
both  benches  are  in  the  first  act,  yet  none  of 
them,  but  the  chief  justices  are  in  the  last.  Apd 
the  lord  privy  seal,  lord  steward,,  lord  cham- 
berfain,  and  the  clerk  of  the  rolls,  and  other, 
lords  of  the  council,  are  in  neither.  And  yet 
by  constant  usage,  all  these  attend  at  the  nam- 
ing of  sheriffs ;  and  ^  they  see  .Qpcayion ,  giy e 
their  advice  tad  assiitaooe,  and  all  take  the  oath. 
I     4N 
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ftre  ke  it  left  «t  fall  liberty  to  sell  the  office  it- 
self, or  a  depuution  to  it. 

But  if  to  take  money  from  a  peraon  who  i« 
to  have  or  execute  an  office,  were  unlawful^  by 
Itie  coaamoD  law,  or  wicked  in  itself;  it  ik  im- 
possible that  the  owner  of  the  office  could  have 
m  rtffht  to  that  wicked  and  unlawful  gain ;  nor 
eodid  the  law- makers  have  any  rei^ard  to  it. 

And  since  here  they  are  careful  not  to  take 
it  from  hiro,  they  allow  it.  They  in  effect 
make  a  formal  declaration  that  it  is  lawful,  and 
that  the  prorisioo  made  by  that  act  is  not  so 
■ecessary,  as  that  it  shotnd  in  any  degree  in- 
terfere with  his  private  property  in  that  in- 
atance. 

Farther, 

Sect.  S,  makes  ?oid  all  agreements,  bonds 
and  promises  fbr  money,  for  any  office  or  de* 
putaciott.  But  sect.  6  proTides,  that  the  act 
•ball  not  extend  to  agreements,  bonds.  Sec, 
'tiwde  or  ooadaded  before  the  first  of  March 
then  next. 

This  sappoaes  it  the  practice  at  that  time,  not 
•Dly  to  give  and  take  money  for  offices,  but  to 
■Mke  format  contracts  for  that  purpose,  which 
the  courts  of  justice  were  to  compel  the  per* 
Armanceof. 

Does  it  condemn  them  as  criminal  in  them* 
•df  es,  by  reason  of  the  dans^r  ? 

No,  on  the  contrary  it  does  not  esteem  the 
danger  so  great,  as  that,  to  avoid  it,  the  pro- 
perty arising  upon  thes^  contracts  should  be 
taken  away,  or  at  all  impeached  :  but  leaves  a 
reooedy  in  a  court  of  justice  to  ehforce  the  per- 
formance of  a  contract,  which  must  necessarily 
caiise'  a  public  mischief,  if  that  were  true  that 
it  is  unlawftil  in  itself,  and  that  its  unlawfulness 
arises  from  the  mischiefs  consequent  upon  pay- 
ing money  on  that  occasion.' 

flad  the  makers  of  that  law  been  of  the  opi- 
nion which  these  gentlemen  seem  to  he  of,  and 
thought  such  traffic  a  wickedness,  it  bad  been 
imnossible  for  tliem  not  to  have  put  a  stop  to  it, 
^ano  absolutely  disannulled  all  securities  and 
cautions  for  the  performance. 

I  do  not  suppose  the  form  of  expression  used 
in  this  proviso  will  be  criticised  upon,  or  that  it 
will  be  urged  that  the  words  of  this  proviso  only 
import,  that  those  bonds  are  left  in  such  force 
as  they  would  hafve  been,  if  the  act  had  not  been 
mide,  and  does  not  make  them  good. 

That  would  be  a  poor  subterfuge.  The  pro- 
viso makes  them  not  good,  it  is  true.  Wny  P 
Because  it  plaibly  supposed  them  to  be  good 
before ;  but  that  sect.  3  would  make  them  void, 
if  this  proviso  did  not  prevent  it;  and  this  pro- 
viso is  on  purpose  to  prevent  it,  and  fbr  nothing 
#lse. 

And  wonld  the  makers  of  a  law,  would  these 
gemlemen  in  makmg  a  law,  insert  a  proviso 
that  agreements  should  continue  of  sucii  force 
as  they  were  before,  if  they  thought  them  of  no 
force  before  ?  Nay,  if  they  thought  them  not 
Otriy  void,  but  mischievous? 

The  saving  a  right  of  action  upon  such 
bonds,  and  makibg  a  proviso  in  favour  of  them, 
givet  tbt|»  fMh  09ttBtan«R0i^  that  thoae^  that 


had  any  such  wlafald  iSertatnly  insist  upon  iImb, 
and  the  persona  that  were  bound  wooM  kefilk 
oouraged  from  disputing  with  them  of  vta 
the  legislature  did  not  thrak  fit  to  deprive  tol 
of,  and  would  UieTefore  |my  without  rtandioi; I 
mAu 

There  is  yet  one  proviso  naare  in  tUi  id^ 
material  to  the  present  purpose. 

Sect.  7  provides,  that  this  act  shall  not  ex- 
tend or  be  prejudicial  to  the  lords  chief  jostiea 
or  judges  of  assize,  **  but  that  they  may  don 
every  behalf  touching  any  office  to  begivnw 
granted  by  tbem,a8th^y  miglit  havebdimtbe 
making  of  this  act ;  any  thing  above-meatioi- 
ed  to  the  oontrary  hereof  in  anywise  aotwiA- 
standing.** 

This  plainly  implies,  that  at  that  tine,  isl 
before,  it  wsa  the  practice  for  the  two  etnef 
justices  and  judges  of  assize  to  take  moiiey  ftr 
the  offices  in  their  courts,  else  nothing  io  iliii 
act  could  extend  to  what  they  usually  did,  at 
be  of  any  prejudice  to  them. 

And  it  shews  too,  that  the  law-makcn  did 
net  dislike  the  practice. 

I  be^  leave  to  submit  to  your  lordships,  wb^ 
thertbis  doth  not  amount  to  a  dedarabooflf 
the  law,  that  the  taking  money  for  offieo, 
wllatever  danger  there  may  be  from  it  is  mm 
cases,  does  not  necessarily,  in  all  cases,  om 
bad  officQJrs  to  be  made ;  nor  the  payiag  ^ 
make  the  officer  extbrt:  for  the  natnre  d 
things  changes  not  with  the  titles  of  wmm. 
An  oificer  that  pays  money  to  a  lord  coiefjia- 
tice,  will  be  under  the  same  temptadoo  to  «t 
it  up  again,  as  he  that  pays  to  a  lord  cbsDcm. 

As  to  the  wording  and  form  of  expressioa  tf 
this  proviso,  T  take  it  to  be  very  clear,  that  the 
wonls  *'  as  they  might  have  done  before  tltf 
making  of  this  act,"  are  declaratory;  Ihit 
they  might  before  the  making  of  this  ad  tab 
money  fbr  offices ;  and  because  in  the  csseii 
those  officers  the  danger  was  not  so  grest,  it  if 
still  saved  and  preserved  to  them. 

If  it  be  said  that  nothing  is  saved  to  IbeOf 
but  they  doing  what  they  might  have  done  be- 
fore, and  that  they  could  not  before  hM\j 
take  money  for  offices ;  I  beg  leave  to  an- 
swer, that  if  that  be  so,  the  clause  is  perfe<^/ 
frivolous.  A  strong  prejudice  against  tbe  ex- 
position that  makes  it  so  m  all  cases,  but  oook 
more  so  here. 

For  as  the  judges  arc  always  attendants  n 
this  Houto,  and  this  clause  greatly  ooooersi 
them ;  it  is  highly  probable  that  it  wsi  draVB 
up  and  proposed  by  themselves. 

And  if  taking  money  for  offices  were  thai 
esteemed  criminal ;  if  the  notion  is  right  wbin 
is  now  contended  for,  that  taking  money  ftro^ 
fioes  was  against  law,  was  corruption;  **■ 
that  this  law  was  then  passing  to  lay  M»o 
particular  restraints  upon  it ;  is  it  possiWe  tw 
the  judges  could  presume  to  ask  not  to  faaves 
difficuh^  or  discouragement  laid  upon  tbar  b^ 
ing  guilty  of  corruption,  or  their  doing  t  tiiiif 
unlawful  ?  .. 

Or,  is  it  posrible  that  the  Lords  aad  CcS* 
rndtttihonM  ccoieat  to  it  f 
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Or,  if  the  judges  would  as(  it,  wonid  they 
lot  hare  tame  H  efTeciual  ?  Would  they^  by 
MToposiug  the  iiroTiso,  in  enect,  own  a  corrupt 
tmctice,  and  tneir  reiolutiop  to  continue  it,  asK 
troirision  for  tl,  and  be  indulged;  and  yet  not 
isk  what  woutu  effectually  justify  them  in  it  P 
I  hope,  therefore,  that  what  is  charged 
gainst  me  is  not  condemned  by  the  common 
Iw  or  usage  of  this  kio||rd6m.  if  it  be^  it  pr6« 
ierly  lay  on  them  to  iba^e  il  oui ;  biit  they 
lave  shewn  nothing  to.  prove  it ;  not  one  in- 
tance  of  its  bein^;  punished  at  comnion  lave,  or 
»Iamed ;  not  one  citation  out  of  the  old  books 
If  the  commdn  law,  precedent  to  the  acts  of 
^arliaineot  made  relating  to  things  of  that  kind. 
ya  the  contrary,  I  hare  shewn  it  practised  in 
he  highest  instances,  without  blame  or  cen- 
sure :  and  that  several  clauses  in  the  statute  of 
bid.  6,  were  plainly  founded  upon  a  supposition 
if  this  riractice  being  allowed  by  the  cdmmoii 
aw,  and  continue  the  allowance  of  it,  in  some 
ns^inces,  to  this  day, 

.  This  is  what  I  bad  humbly  to  lay  before  your 
lordships,  with  respect  to  the  c6mmon  law, 
&nd  I  sliall  now  consider  i^  as  it  stands  upon 
the  acts  of  parliament 

And  as  to  acts  of  parliament  relating  to  this 
Blatter,  they  have  suggested  only  two,  the  sta- 
;pte  12  Ric.  %,  cap.  2,  and  the  statute  5  and  6 
Ed.  6,  cap.  16. 

As  to  the  statute  12  Rich.  3.  The  provisioii 
if  this  statute  is  to  bind  those  who  make  or 
aame  officers  in  the  cases  to  which  it  extends, 
under  an  oath  to  observe  the  directions  of  that 
statute  in  their  so  doing.  And  I  hope  I  have 
already  fully  answered  the  pretence  ot  my  hav- 
ing taken  an  oath  opon  this  statute,  which  ex- 
tends to  any  of  the  officers  in  the  Court  of 
Dhancery.  I  shall  now  consider  of  that  sta- 
tute, and  what  may  be  urged  from  it,  a  little 
daore  particularly.    And, 

1.  As  1  have  already  mentioned,  I  take  the 
statute  of  19  Rich.  2,  to  relate  only  to  such 
nonkinatioos  as  are  in  nature  of  elections ;  that 
is,  such  where  the  nomination  is  in  several  per- 
sons. 

In  those  cases  it  is  common  with  os  to  have 
such  oaths  administered,  but  not  in  others* 
We  find  them  id  colleges,  and  other  bodies  of 
men. 

The  great  use  and  main  intent  of  such  an 
oath  in  those  cases  is,  to  prevent  combinations, 
strife,  and  bf  igu^s,  where  the  several  persons 
concerned  will  naturally  have  several  views. 
And  the  animosities  and  contentions  arising 
theoce  among  so  great  officers  as  this  statute 
takes  care  of,  might  greatly  a£Gect  the'  public 
peace. 

The  things  which  cause  most  contentions  on 
such  occasions,  are  money,  affection,  (by  rea- 
son of  kindred  or  friendship)  and  great  solicita- 
tioos. 

AccordrnGfTy,  this  act  extends  to  aH  thoee, 
and  takes  earn  to  forbid  the  last  (solicitation) 
w  holiy  ;  and  the  being  influenced  by  either  of 
the  former. 

The  persons  called  t^  name,  or  malce  justices 
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of  the  peace,  slierifls,  or  any  other  officer  oi; 
mini^r  of  the  king,  are  to  be  sworn,  **  that 
they  peither  name  nor  make  them  for  any  man- 
ner of  j|ift  or  brocage,  favour  or  affection  ;  nor 
any  that  pursues  by  himself  or  any  other,  pri* 
vately  or  openly  to  be  in  any  manner  of  office,. 
be  nut  in  that  sa^e  office,  or  any  other  ;  Jbut 
that  they  make  all  such  o^ticers  and  ministers 
of  the  most  good  and  lawful,  and  the  mosf  suf- 
ficifoit  to  their  knowledge  and  their  conscience." 

My  lords,  in  the  next  place, 

2.  The' words  of  the  statute  plainly  import 
as  much ;  that  the  nomination  there  meant,  is 
what  is  made  by  several  persons  when  they  are 
called  together. 

**  It  is  accorded  and  assented,  that  the  chan* 
cellor,  treasurer,  keeper  of  the  privy  sea),^ 
steward  of  the  king's  hou^e,  cbaroberUin  of  the. 
king,  clerk  of  the  rolls,  justices  of  the  one  bench 
and  of  the  other,  barons  of  the  Exchequer,  and 
all  others  who  shall  be  called  to  name  or  make 
justices  of  the  peace,  sheriffs,  escheators,  cus- 
tofners,  comptrollers,  or,  any  other  officer  or, 
ininister  of  the  king,  shall  be  firm]}'  sworn  tli&t 
they  neither  name  nor  make  justices  of  peace, 
sheriff,  escheator,  customer,  comptroller,  or  any, 
other  minister  of  the  king,  &c.  for  gift  or 
brokage,  favour  or  affection,"  &c. 

I  own,  that  there  seems  some  difUculty  as. 
to  this,  because.  I  do  not  know  of  any  law,  a| 
that  time,  that  any  of  these  officers,  except 
sheritfs,  were  named  by  an  assembly  of  sevenl 
persons. 

But  though  there  were  no  law  requiring  it^ 
there  might  be  an  usage  to  do  it,  by  some  di- 
rection from  the  crown  for  better  information. 

And  what  is  now  done  in  relation  to  sheriffs^ 
turns  in  some  pairt  npon  such  usage  contiiiue4, 
down  to  this  time,  without  any  law,  that  I  could 
ever  hear  of,  to  support  it,  as  to  all  the  persons 
who  now  meet  to  name  them. 

For  by  a.statute  of  9  £d.  2,  called  the  Sta« 
tute  of  Sheriffs,  printed  in  Rast.  Tit.  Sheriffs  2, 
"  Sheriffs  are  to  be  assigned  by  the  chancellor, 
treasurer,  barons  of  the  Exchequer,  and  by  the 
justices." 

By  U  Ed.  S,  cap.  7,  Rast.  12. 

**  Sheriffs  shall  oe  ordained  by  the  chancel- 
lor, tresfurers^^d  chief  baron  of  the  Exchequer, 
taking  to  them  the  chief  justices  of  the  one, 
bench  and  of  the  other,  if  they  be  present :  and 
in  the  absence  of  the  chancellor,  by  the  trea* 
surer,  the  barons  of  the  Exchequer  and  the  jus- 
tices. And  that. shall  be  done  yearly  on  the 
morrow  of  All  Souls"  (that  is  the  third  of  No- 
vember) **  ID  the  Exchequer." 

This  is  the  statute  that  fixes  the  time  and 
place  now  observed. 

But  as  to  the  persons,  tboogh  the  justices,  of 
both  benches  are  in  the  first  act,  yet  none  of 
them,  but  the  chief  justices  are  in  the  last.  And 
the  lord  privy  seal,  lord  steward,,  lord  cham- 
berfain,  and  the  clerk  of  the  rolls,  and  other, 
lords  of  the  council,  are.in  neither.  And  yet 
by  constant  usage,  all  these  attend  at  the  nam- 
ing of  sheriffs ;  and  ^4  they  see .Qpca^ion,  giye 
their  ad? iceai^d  assistance,  and  all  take  the  oath. 
}     4N 
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And  by  like  unge,  which  we  cannot  now  ac- 
count for,  tliere  was  probably  aome  such  prac- 
tice with  res[)ect  to  other  offices. 

For  it  is  to  make  the  statute  absurd,  which 
provides  that  such  and  such,  and  all  others 
that  shall  be  called  to  name  justices  of  the  peace, 
theriiTs,  escheators,  &c.  shall  he  sworn  to  name 
these  officers  without  ia?our  or  affection,  if 
neither  they  nor  any  others  were  called  to  name 
any  of  these  officers. 

3.  This  is  the  stronger,  because  constant 
practice,  the  best  expositor,  has  thus  expounded 
this  statute. 

If  the  intention  of  this  statute  were,  that  all 
Ihe  particulars  first  named,  that  is,  chancellor, 
treasurer,  keeper  of  the  priv;^  seal,  steward 
of  the  king's  bouse,  chamberlam  of  the  king, 
&c.  were  to  be  separately  sworn,  as  to  the  re- 
ipective  officers  under  each  of  them  severally ; 

Then  this  must  have  been  made  part  of  their 
oath  of  office,  or  administered  at  the  same  time 
trith  it,  though  in  a  distinct  oath. 

But  that  has  never  been  done,  nor  has  it  ever 
been  administered  to  a  single  person  at  that  or 
any  other  time.  Which  is  the  strongest  argu- 
ment possible  that  it  is  not  what  was  then  meant, 
or  ever  understood  to  be  meant,  by  that  sta- 
tute. But  on  the  contrary,  in  the  single  in- 
stance where  several  are  called  together  to  name 
officers,^  that  is  in  the  case  of  sheriffs,'  the 
awearing  of  them,  to  observe  this  statute  on 
that  occasion  is  never  omitted  to  this  day. 

Give  me  leave  to  observe  one  thing  more, 
that  a  chancellor,  a  treasurer  may  possibly  be 
seven  yeara  in  his  office ;  I  believe  treasurera 
have  in  fact  been  all  or  the  greatest  part  of 
their  time  without  ever  taking  mis  oath,  which 
is  never  taken,  unless  they  happen  to  assist  at 
the  naming  of  sfaeriilb,  which  tuera  is  no  law 
requiring  the  other  great  officei^  to  attend  at, 
and  which  is  now  become  little  more  than  a 
matter  of  form,  the  list  settled  in  that  assembly 
being  every  year  departed  from  in  many 
bounties. 

'And  if  this  that  I  have  thus  offered  be  the 
whole  meaning  of  the  statute,  then  at  this  day, 
•s  the  usage  now  is,  it  has  nothing  to  operate 
upon  but  the  nomination  of  sheriffs,  and  there- 
lore  extends  to  no  other  cases,  and  consequently 
not  to  any  of  the  officers  in  the  Court  of  Chan- 
cery. 

But  may  it  not  be  said,  that  though  the  oath 
required  by  this  statute  extend  not  to  the  pre- 
sent case,  yet  will  not  this  proyision  amount  to 
a  declaration  of  the  sense  of  the  law-  makera, 
that  the  things  thus  provided  against  are  such 
as  should  not  be  done,  and  consequently  that 
the  doing  of  tbiem  afler  auch  statute  will  be 
against  law  P 

^  To  state  this  distinctly,  would  take  up  more 
time  than  is  proper  upon  this  occatdon. 

But  this  I  beg  leave  to  say,  and  it  will  be  as 
well  applicable  to  the  stetote  of  Edward  6,  as 
to  this,  and  perhaps  more  directly. 

Acts  of  parliament  that  contam  political  pro- 
yisions  for  making  regulations,  or  for  avoiding 
llttngs  not  wicked,  but  whieh  mkj  be  inconve- 
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nient,  have  not  always  this  conseipieoce,  tka 
actions  done  contrary  to  what  they  desi^  k 
the  very  cases  then  in  view  will  be  crimind, 
and  much  less  in  cases  not  in  view. 

Our  law  is  sparing,  in  making  the  doing  i 
thing  a  crime,  which  may  be  rectified  tad  le* 
dressed  another  way. 

There  are  several  acts  of  pariiameot  to  ic* 
strain  ecclesiastical  persons  from  makar 
fong  leases,  to  prevent  the  inconvenienoei  mi 
leases  may  bring  upon  their  successors  ;dMn 
acts  declare  sudi  leases  void,  which  therefiR 
are  against  the  intent  of  those  laws ;  bat  it  wn 
never  thought  that  the  making  or  aeeeptiit 
such  leases  was  criminal. 

The  sense  of  the  law-makers  is  to  bave  ■ 
consequence,  but  what  necessarily  foUovsta 
the  provirion  by  them  made. 

What  they  intended  was,  that  the  sooeasar, 
if  he  pleased,  might  set  them  aside;  which 
would  have  this  effect,  that  none  wooU  tike 
such  leaaes,  or  they  would  do  it  on  terms  td- 
vantageons  to  the  successor,  or  with  a  resAi- 
tion  of  being  so  good  tenants,  as  that  the  nc* 
cesser  would  not  take  advantage  of  it:  nths 
either  the  lease  would  he  vacated,  or  the  iscoi- 
venienoe  would  be  prevented  witfaoat,  wfaiA 
fully  answera  the  end  of  the  act.  And  tUia 
veiT  applicable  to  the  statute  of  Bdwtnl  6. 

In  this  act  of  Richard  3,  the  ioooDTeoieBce 
provided  against  is  only  in  elections  or  oonuA- 
tions  by  numbers ;  the  provision  is  by  tokin; 
an  oath. 

If  such  oath  be  taken  and  broke,  thit  iii 
crime ;  for  that  is  the  necejnary  coDfeqoaee 
of  the  provision  made,  violation  m  an  oath  beiaf 
undoubtedly  criminal  But  where  no  osth  i| 
taken,  much  more  where  none  is  required,  I 
do  not  see  how  doing  the  ihhag  can  be  a  cHim; 
merely  because  in  some  cases  it  is  in  this  DU* 
ner  provided  against,  and  wonld  be  criminal  ■ 
in  doing  it  an  oath  had  been  violated. 

One  tbinjp  intended  to  be  entirely  prefcaM 
in  cases  within  this  statute  is  sohotstioo,  4 
desiring  a  place* 

But  lias  it  ever  been  oonstraed,  in  coof^ 
jinence  of  this  provision,  that  if  I  pat  a  pffM 
into  an  office,  who  ever  asked  that  or  any  ooffi 
I  should  be  a  criminal,  thoagh  I  never  W 
this  oath  P 

Then  the  consequence  will  be,  that  the  atf' 
ing  a  place,  or  the  modest  ofleringa  niao*a  ta 
for  it,  (which  would  be  suing  or  ponaiif  W 
it  in  the  words  of  the  act,)  wilt  lay  bin  nodera 
perpetual  disability  of  having  that  pUce,  tf 
any  other. 

Nay,  since  asking  a  place  is^hattbeitiW 
has  made  a  provision  to  prevent;  wbofva 
asks  a  place,  uoes  a  thing  intended  to  be  pfo* 
hibited  by  the  statute,  and  is  therefore  crimiBl 

Was  tnis  ever  the  construction  of  tbis  act. 


Nay,  every  one  that  assists  in  what  w«  thai 
intended  to  be  prevented  will  be  crimiotl,  •> 
so  will  every  one  that  asks  for  another  at  W 
request. 

My  lords,  at  this  rate  the  stitate  will  be  f^ 

extensirct 
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I  would  beg  leave  to  oieDtioD  one  case  more, 
od  bo|>e  the  gentlemen  of  the  House  oFCom- 
ions  will  not  take  it  amiss,  or  look  upon  it  as 
ny  disrespect  to  tbem. 

By  the  statute  1  Hen.  6,  cap.  1,  "  It  is  en- 
cted,  that  knights  of  shires  be  not  chosen  un- 
^as  they  l)e  resident  within  the  shire  where 
tiey  shall  be  chosen,  the  day  of  the  date  of  the 
Frit  of  summons.  And  that  the  crtiz^s  and 
urgesses  of  the  cities  and  boroughs  be  chosen 
leD,  citizens  and  burgesses,  resiant,  dwelling 
nd  free  in  the  same  cities  ond  boroughs,  and 
lo  other  in  any  wise." 

The  statute  23  Hen.  6,  cap.  15,  recites  this 
&at  part  of  that  statute,  and  enacts,  that  it  be 
luly  kept  in  all  points. 

And  this  is  the  statute  upon  which  actions 
ised  to  be  brought,  in  our  time,  for  false  returna 
rf  members  to  parliament. 

Tliis  is  in  direct  words  a  prohibition  of  any 
jcrson's  being  chosen  that  is  not  resiant :  But 
lince  the  natural  effect  of  this  provision  would 
>e,  that  (the  subject-matter  thereof  being  the 
tese  of  a  legal  authority  conferred  by  the 
choice)  persons  chosen,  not  being  so  qualified, 
might  in  conse<)uence  of  this  law  be  rejected. 

If  this  political  provision  be  not  complied 
ivitb,  is  there  anotner  consequence  to  follow, 
instead  of  redressing  it  this  way,  and  the  parties 
concerned  to  be  therefore  made  criminal  ? 

Is  U  criminal  in  those  who  chuse  for  tbeir 
representatives  in  parliament,  persons  not  only 
not  resiant,  but  whom  they  never  saw  ? 

Is  it  criminal  in  those  unqualified  persons,  to 
presume  to  take  tbeir  places  in  the  House  ? 

Is  it  criminal  in  tbe  other  members,  knowing 
such  to  be  amongst  them,  not  to  turn  them  out 
ex  officio^  even  though  no  complaint  be  made 
from  without  doors  r 

I  think  not. 

Yet  I  apprehend  that  will  be  the  consequence, 
if  laws  oi  that  nature  are  thus  to  be  explained, 
and  every  action  is  to  be  iiidged  criminal,  which 
any  act  of  parliament  has  made  any  sort  of 
provision  to  prevent.' 

As  to  the  statute  of  5  and  6  £d.  6,  cap.  16 : 

Although  it  has  made  provision  against  the 
sale  or  disposal  of  offices  for  money,  yet  no* 
thing  can  be  inferred  from  thence  in  support  of 
this  prosecution. 
^  But  that  your  lordshipa  may  take  a  better 
view  of  that  law,  permit  me  to  lay  before  you 
a  hw  observations. 

The  preamble  sets  forth  the  end  for  which 
this  restraint  was  laid ; 

**  For  the  avoiding  of  corruption  which  may 
Iiereafter  happen  to  be  in  the  officers  and  mi- 
nisters in  those  comti,  and  places,  and  rooms, 
wherein  there  is  re(jnisite  to  be  had  the  true 
adtninistration  of  justice,  or  services  of  trust : 

**  And  to  the  intent  that  persons  worthy  and 
meet  to  be  advanced  to  the  place  where  justice 
is  to  be  administered,  or  any  service  of  trust 
executed,  should  hereafter  be  preferred  to  the 
'same,  and  no'other." 

Here  is  mention  made  of  corruption,  bnt  it  is 
tbtt  wUcb  nay*  bafpea  ia  the  officers  sp* 


pointed,  it  calls  not  tbe  taking  money  upon  tha 
appointinsf  them  corruption. 

It  in  effect  says,  what  I  have  before  said. 

That  giving  and  taking  money  is  a  tempta- 
tion to  those  who  dispose  offices,  to  put  in 
sometimes  unfit  persons ;  to  those  who  ouy  to 
extort  and  be  corrupt :  And  consequently  that 
if  this  practice  continue,  there  will  be  instances, 
in  which  this  temptation  will  so  far  be  yielded 
to,  that  persons  not  worthy  will  sometimes  be 
pi*eferred,  and  those  persons  will  some  of  thetn 
venture  upon  beinff  guilty  of  corruption. 

But  to  avoid  all  the  corruption  which  may 
happen  in  those  instances,  and  to  the  intent 
that  this  temptation  may  in  no  case  prevent, 
bnt  that  worthy  persons  be  advanced,  and  no 
other  in  any  instance,  the  statute  is  made. 

The  main  end  whereof  is  answered,  if  worthy 

K Arsons  be  advanced,  and  they  be  not  corrupt, 
ot  behave  themselves  well. . 

What  then  is  the  particular  provision  mada 
by  this  statute  r  Not  making  way  for  an  ar- 
bitrary punishment,  by  declaring  it  to  be  cor- 
ruption, or  criminal,  or  against  the  provision  of 
any  former  law,  to  give  or  take  money  for  an 
office. 

Not  declaring  that  it  shall  be  criminal  for  the 
future. 

Not  even  enacting,  that  no  person  shall  take 
or  give  money  for  an  office :  wtiich  might  make 
the  contravention  of  this  law  a  crime  for  the 
future :  r 

For  it  is  remakable,  that  this  statute  has  not 
80  much  as  any  prohibitory  words  in  it ; 

But  the  whole  provision  is  barely  putting 
the  case  by  way  of  supposition,  ^'if  a  person 
do  take  money,"  &c.  and  declaring  the  conse- 
quence, which  consequence  is,  that  the  persoii 
taking  the  money,  if  it  were  for  an  office 
shall  lose  the  nomination  to  that  office;  if 
for  a  deputation,  he  should  lose  his  interest  in 
the  office:  And  the  person  paying  shall  be  ad- 
judged a  disabled  person  to  have,  occupy,  or 
enjoy  tbe  office  or  deputation.  That  is,  as  ap- 
pears afterwards,  he  is  disabled,  so  far  as 
concerns  himself,  his  right  to  have  it,  and  lo 
continue  the  taking  of  the  profits:  But  not  so 
far  as  the  public  has  benefit  oy  him  :  For  b^  a 
proviso  for  that  purpose,  all  acts  done  by  him 
are  valid. 

The  effect  of  which  is,  that  the  ofl^cer  who 
comes  in  for  money  holds  that  office '  nrecari- 
ously,  which  would  otherwise  havd  been  for 
life,  and  is  wholly  at  mercy,  if  be  fp^^  ^^ 
least  occasion  of  complaint  against  him ;  and 
since  he  that  put  him  in  has  lost  the  nomina- 
tion, there  accrues  to  the  king  a  right  to  fill  the 
place  with  a  better  man  in  case  he  thinks  fit. 

And  therefore  I  will  not  controvert,  but  that 
the  right  of  power  of  pomination  to  an  office 
may,  by  prosecution  grounded  upon  this  statute, 
be  taketf  from  the  person  who  enjoyed  It,  and 
vested  in  the  crown.  '  , 

But  as  there  is  no  such  power  of  noYninatiofi 
to  these  offices  now  in  me ;  but  f  have  lost  ft 
with  the  office  of  ChanceIkH-,  and  tberem  h^ve 
suffered  a  mueb  greater  lost  than  that  ef  tkose 
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liominations  only ;  no  jodgtnent  can  he  ^iven 
agfainst  me  upon  cbici  act,  and  therefore  neither 
can  there  be  found  upon  it  any  prosecution 
ajjrainst  me ;  fur  that  is  but  a  nneihod  of  prayings 
and  obtaining,  a  proper  judgment.  ^  • 

And  to  adjudge,  tbaft  upon  the  case  which 
has  tiappened  (supposing  it  to  be  within  the 
words  and  meaoiiig  of  this  statute)  any  punish- 
tnent  shall  be  inflicted,  or  any  consequence 
ibllow,  beyond  the  loss  of  the  nomination,  is 
(with  greal  submission)  to  go  quite  out  of  ibis 
statute! 

Thus  T  have  endeavt»nred  to  make  out  what 
I  first  proposed,  that  the  receiying  a  present 
upon  tbt'ite  occasions  is  not  criminal  in  itself,  or 
Py  the  common  law,  and  that  there  is  not  any 
act  of  parliament  whatsoever  by  which  the 
same  is  made  criminal,  or  subject  to  any  pu- 
nishment or  judgment  which  can  be  prayed  ioi 
ibis  prosecution.  - 

My  lords ;  all  this  reaaoning  is  greatly  for- 
tified by  usag^e,  by  my  predecessors;  which 
usagie  IS  expressly  proved  before  your  lordshipa 
by  all  the  Masters,  who  could  not  refuse  giving 
^timony  ;  that  is,  all  the  present  Masters  ad- 
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question,  whether  an  action  woald  Ke  vpaa  • 
certain  act  of  parliament,  rests  opon  it  uik- 
dsive  argument  in  favour  of  the  negative,  that 
it  was  never  seen  or  beard  that  any  aiHioD  wm 
broogbt  upoi^  that  aUtnte;   alledgiag  tfaitif 
any  action  might  have  be^  brought  for  tlii 
matter,  it  must  be  taken,  that  at  sooie  timeir 
other  it  would  have  been  put  iu  practice.   Aid 
the  lord  chief  justice  Coke,  in  bta  comBeDtaiT 
upon  Littleton,  observes,  that  as  usage  is  s  gM 
interpreter  of  laws,  so  non- usage,  where  then 
is  no  example,  is  a  great  inteodroeDt(as^hecili 
it)  that  the  law  will  not  bear  it.    Not  that  n 
act  of  parliament  (as  b^  go^  oo)  cao  by  bbb- 
user  lose  its  force ;  but  that  it  may  thereby  k 
expounded,  or  declared  how  the  act  is  to  be  o* 
derstood. 

This  is  what  I  have  to  anbp^it  to  your  M 
ships,  that  the  taking  money  for  offices  is  vk 
criminal,  which,  I  apprehend,  is  the  wbok 
charge  iu  the  Articles,  except  the  msBDcr  cf 
taking  it  varies  the  consideration,  which  I  tM 
take  notice  of  afterwards. 

There  is  not  the  least  pretence,  that  wna 
was  given  for  putting  in  persons  unqaalifi4 


roitted  by  my  predecessors,  who  are  indemnified,  the  supposed  crime  is  singly  the  taking  idom; 
|>y  tlie  act  of  this  session  for  that  purpose : 
And,  t  think,  is  proved  too  by  the  former 
Masters  now  livins[,  yrho  declined  gi^iogr  an 
answer  to  the  question,  when  asked,  what  they 
j^ave  or  knew  given ;  making  this  their  ex- 
cuse, that  by  our  law  no  man  is  bound  to  ac- 
cuse himself,  and  that  to  own  they  bad  given 
money  wbi^Id  expose  them  to  the  penalties  of 
this  act.  For  whatever  might  l)e  the  conse- 
<|uence  of  owning  they  gave  money ;  there 
was  no  danger  in  saying  they  gave  none.  And 
they  might  nave  given  an  answer  in  the  ne- 
gative safely,  but  that  the  truth  an4  thei^  oath 
Yould  not  allow  them  to'  do  it. 

And  this  refusal  of  theirs  to  answer,  was  not 
a  coAtrivance  of  mine,  they  were  supported  in 
their  objection  by  the  gentlemen  that  are  Ma- 
nagers, who  were  pleased  to  give  their  assist- 
ance to.  defend  tbeo^  from  answering^  the 
question. 

And  nught  I  have  been  allowed  to  havegivep 
evidence  of  what  has  been  from  time  to  time 
declared^  by  parties  concerned,  who  are  now 
dead,  it  wouhl  have  been  proved  much  farther. 

But  I.  apprehend  the  thing  is  notorious ;  al- 
thougb.  some  proofs  have  been  offered  for  form's 
sake,  yet  it  was  equally  well  known  before  \ 
k;nown  to  afl  the  world. 

Give  me  i^ve  likewise  to  argue  farther  upon 
this  whole  matter  from  what  J|  said  once  al- 
ready, that  it  is  admitted  there  is  not  one  in  • 
stance,  that  such  taking  moiiey  has  been  pu- 
nished either  at  common  law  or  upon  act  of 
parlifimeqt ;  that  this,  according  to  the  rules  of 
our  )awy  is  one  of  the  strougest  arguments 
that  it  is  not  punishable.  For  it  is  t^ot  to  be 
presumed,  but't^at  it  has  been  often  done  ;  the 
statute  of  £d.  Qt  taki^  qotice  of  the  praqtjoe, 
not  qnly  ofiioinig  it^  hut  of^f^ptering  intq  f|)rii|)^ 
contracts,  and  bonds  for  that,  purpose. 
.  .l4tt|eton,  o)ir  mMt.ce!^brja^d  tawyer,  tigf^n  • 


And  as  to  what  has  been  said  by  way  of  coo- 
paring  it  to  the  case  where  any  judicisl  oritf 
Or  determination  is  nude  for  a  bribe;  givene 
leave,  with  great  submission,  to  insist  opos  iti 
that  there  is  not  the  least  parity  at  ail  ^^ 
that  and  the  present  case:  for  in  niaitentf 
judgment,  if  the  party  have  a  right  to  wbitbt 
sues  for,  he  ought  not  to  be  put  to  buy  bisoWt 
and  much  less,  if  he  has  not  a  right,  sbouU  ke 
be  at  liberty  to  purchase  of  the  judge,  thai 
which  is  the  rig()t  of  another. 

but  this  is  not  matter  of  jufttice,  bat  mit- 
ter  of  favour  and  pure  bounty;  whether  I 
put  in  this  map  or  that  man  into  a  place  io  fj 
disposal,  depend^  wholly  upon,  my  omd  cboiee 
and  pleasure ;  so  that  the  cases  are  not  at  il 
alike. 

A  b/ibe  strikes  at  the  root  pf  the  equ«l  »- 
ministration  of  justice ;  it  is  a  pnitei*^ ^  ^ 
andean  mean  pothioff  but  tp  de^tioj^  induk- 
rency,  and  to  render  tne  judgment  par«i»l. 

It  is  therefore  disallowed  v^  9fX  n8'»o»*s  ■■« 
in  all  ages;  and  is  expressly  forbi«i  b|  thehw 
of  Crod.  And  had  the  gentleman  wbi*  totielw 
upon,  the  t^xt  which  condemns  gtits«  ^ 
pleased  to  cite  it  at  lai^e,  it  would  bai'J' 
peared  to  relate  to  bribes  given  incases  ofjov 
ment,  Deut.  xv.  18,  19r  "  Judges  aud  pfficaj 
shaft  thou  make  thee  in  all  thy  gates— ^ 
they  sliaU  judge  the  peool^  with  just  judgvaK* 
l*ho'u  shalt  not  wrest  judgment,  iboa  ^^^ 
respect  persons,  neitlifjr  Mjse  a  gift.  For  a  p» 
dotn  blipd  the  ^es  of  the  wise."  .    . 

As  to  the  manner  of'  taking  money  iff  »^ 
several  Articles  5,  6,  7,8,  thfidise  standi  w"J; 

5.  There  are.  in  all,  eight  Articles  rd*"^ 
\o,  this  mutter ;  but  t|iey  W«  V^^^^^'^^  S 
upon  four :  the  first  of  which  is  tl^e  fi^^'*?; 
and  relates  to  the  money  t^e^n  oi(  l|r<  N' 
qa^Utp's  i(di|^itMtfif:ew  - 

"Ujojn  their  af&v^  ^^\^9l^iiWS^y^^ 


KjiMsjtQii  wn^  well  r«CQaiinea4eil  hy  Mr. 
i^yiy> »  p«rw«  pf  «  »er7  good  cbajnpter ;  thii^ 
tbe  first  ^i)d  ouiy  pDe8sag]e  hnuia^Uoi^e,  with 
relation  to  his  admittaDce  and  t^^  fOQ^ey  to  be 
p|id,  wfw  Uiifi ;  th;|t  Ke  desir^  to  oe  iidinitled 
on  tb^  sorreqder  ^f  Qlr*  Roger?,  ^d  wonld 
make  a  compiimeot  of  1,500  gi4ineiui>  oTi  if  I 
did  not  tbinlc  t|if^t  9i99l9g|»  I  albio«4$i  pl«^  "ly- 
Mlf :  aod  CD)[  fuiawer  w^s,  1  was  pjeajaed  wiUi 
the  1,500  gi|ioe«i,  9ini  be  wi)b  aijipitted* 

|t  ba^  been  ej^deavonret)  t^  miike  vhat  ww 
ften  done  odioiu;  by  repre^n^pff,  that  Mr. 
tLyoa^toD  first  offered  1,000A  hmi  Mr.  Cottiog- 


lii^  told  hinn  he  uanajly  ipade  ^|7Qo|.  and 
popaettn^es  2,<)Q€U-  per  annum  of  U,  and  that  he 
nnderatood  the  pronta  aroae  oo^  of  the  ordinarj 
profits  of  the  offioe,  and  the  use  of  the  suitore' 
inoney  together. 

As  to  the  (tfier  of  1,000/.  Mr.  Cottinghain,  a 
witness  produced  hy  theBuieWfii»  deniee  i^ 
And  Mr.  Bayly,  thfir  other  wi^e^.,  who  firat 
hroke  the  affair  to.  I^r.  Ootti^gham,  aiPd  M  hi« 
return  from  him,  told  Af  r.  i$^yne||t^  thfit  Mr» 
Cottingbam  sa^d  1,500  (? uioeaa  would  be  ex- 
pected; swears,  tbc^t  Mr.  Kjpasta^  upMwiedialel^ 
submitted  to  what  Mr.  Co^ingba^  had  so 
mentioned,  only  be  said  he  thought  it  had  heev 
but  1,500/.  And  this  was  before  Mr.  Kynas- 
pn  sew  Mr.  Cottii^^m. 

So  that  Mr.  Kynastoa's  oath  is  direetly  co^« 
tcadicted  by  the  oi^th  oi^  Mr.  Cottinghani^  om 
of  their  own  witnesses ;  and  is  hjgbly  impro- 
bable from  wha^  Mr.  Qayly  another  of  their 
own  witnesses  swears. 

And  as  to  what  Mr.  Cottiegbaa^  said  aboui 
the  goodness  of  the  office,  be  swoars  it  was 
after  tbe  1,500  guineas  werei^greedtob^paidv 
And  indeed  upon  that  dep^ho^^  9ot  so  D».uch 
what  he  was  to  present  to  me,  aa.  whlV^  h^  ^M 
to  pay  Mr.  Rogers,  vifhich  bad.  been  agreed 
9pon  before  Mr.  Cettinghani  wa^  spoken  to. 

So  that  her^  is,  nothing  but  my  accepting,  a 
sum  of  1,500  guineas,  which  was  proposed  iko 
me  as  a  Toluntary  offer,  when  I  was  at  the 
same  time  told  I  might  bave  more,  if  I  wouU 
insist  upon  it ;  wi&out  one  aggcavating  cir- 
cumstance, with  relation  to  the  person  ad* 
~  mitted,  or  what  I  did. 

The  next  of  these  Articlea  is  the  sixthf 
which  concerns  Mr.  Thomas  Bennet,  and  the 
nyooey  giren  me  by  l^m,  on  account  of  bis 
being  admitted  Master  upon  Mr.  EUccocks's 
surrender. 

And  the  whole  of  the  fact,  4oTar  ae  I  wap 
concerned  in  it  or  knew  of  it,  waa  bu^  this : 
t|iat  Mjr.  Cottingbam  informed  me  of  a  volun- 
tary offisr  made  by  Mr.  Benqet  of  1,500 
fumeas,  which  t  accepted.  I  believe  he  thooght 
imself  not  ill  used,  and  I  being  then  extremely 
ill»  he  pressed  to  be  admitted,  for  fear  (as  Mr. 
Cottineham  aweai^i  he  thopght)  of  falling  into 
worse  nands.  On  Thoisday ,  and  in  the  nights 
before  apd  after,  I  rem^eai^  1  Hwt  near  50 
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Qight  Dr.  Mead  ^d  Mr-  C4ttiugham,  that  if 
the  4istemper  had  not  a  turn  very  aoon,  I  cookl 
i|0t  ii?e  !24  hours.  On  Friday  Mr.  Cottingbam 
9aya»  the  poctor  told  him  the  distemper  bad  a 
torn :  on  Saturday  morning  Mr.  Bennet,  ^\er 
great  impprtfinityi  waa  admitted  while  I  was  in 
bed,  but  company  kepi  out  of  the  room  aj| 
limch  as  eould  he. 

This  is  what  they  ha?e  proved  by  Mr.  Cat* 
tingbam« 

Mr.  Bennet,  ivho  mentions  nothing  at  all  of 
me  of  his  own  kaowledgei  hift  of  the  kiiNioesa 
with  which  I  sprite  to  him,  and  tpid  bm  thai 
he  was  admittea  hy  ^>  dyieg  ChaneeUor,  ip  their 
other  witness,  who  is  to  shew  ia?  idioua  eireuQi* 
ftaueefiK  And  aecy  solici^ei^  he  aeema  to  he  to 
do  it. 

He  takes  c^re  to  4fiy,  thi^t  he  wasi  eid«wd|Q 
come  alone,  and  bring  nobody  wiMi  bin ;  aa 
if  it  were  the  bettei^  to  keep  Sf^ret  the  payment 
of  the  monejy,  though  be  knew  my  great 
weakness  was  tlve  reason. 

He  affects  to  say»  the  Bank-notea  were  takes 
out  in  feigned  names,  and  that  it  was  not 
thought  proper  to  use  o^y  nM9(^  or  his.  Thougli 
upon  another  Article,  when  he  is  evasuaed 
^ain,  it  c^nmes  out,  that  the  ieigned  naoae  waa 
that  of  his  clerk,  whom  he  seat  to  take  out  the 
notea,  and  it  w|a  merely  Benpet's  own  doing. 

He  says,  he  offered  1,000/.  to  Cottingbam 
at  first,  an4  tella  ^^  laug  dialoroB  the^  had 
ahoo^  it,  but  Cottingbam  oimself  upon  bis  oath 
denies  it  alt 

So  that  here,  at  liwt,  not}iing  is  proved  that 
pa«9od  with  me,  hut  ibe  1,500  guineas  being 
o^ed  to  me  and  accepted. 

Aod  gi,ve  ma  If  ave  |o  observe,  tb«k  the  two 
suma  of  these  two  Artielea  were  certainly  not 
paid  out  of  the  aiu^u>rs'  money.  For  whatever 
other  objisctp^n  may  he  made  against  taking 
the  present  beiora  admission,,  it  mia  thin  effect 
to  shew  that  it  q^ne  neteat  of  thia  money  of 
tj^e  suitors. 

And  yet  there  being  a  pretence  (without 
^tiog  tbe  eirpunistaupa  af  t^,  which  I  have 
juat  taken  notice  of)  that  they  were  paid  out  of 
that  mon^,  and  that  the  auiiei?  wave  in. danger 
of  being  aoferers;  1  hronghl  money  iota 
Chancery,  to  be  anhjeot  to  the  ordora  ef  the 
Court. 

The,  two  other:  Ailiclea,  tb^  Zth.  aod.  8% 
were  upon  admissions  to  placea  vacant  by 
death. 

The  7th  Article  concerns,  theeaae  of  Mn. 
Elde ;  aad  the  faet,  as  they  baFe  themselves 
proved,  is  thus : 

Upon  the  deaA  of  Mr.  Fellenres,  the  former 
Maater,  5,00Qi  guineas  is  offered  and. given  to 
me  by  Mr.  £lde ;  OiOQO/*  isofferedby  anotbeiv 

It  is  aifmitted,  that  T4iomas  Bennet  about 
three  4|partera  of  a  year  belbQi  upon,  eoming 
intp  his  pUpe  gave  hia  predauaanor,  who  sur- 
rendereo  to  bim,  7,500/.,  andito,  theffteataeal 
1>574A  in.  all  9,07^1.  and  that  Mr^.K-ynaston, 
two  years  before  him,  gave  bis  predecessar 
0«P09A  mk  te..tte  0nBat(«eali  l>576/i  ith  all 
7,575/. 
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And  Mr.  Elde,  a  man  of  nnblemished  charac-' 
ter,  of  a  good  estate,  and  not  one  objection  to 
bis  fitness,  is  admitted,  though  he  pays  so  Tery 
much  short  of  what  others  had  paid,  and  less 
than  was  at  the  same  time  offered. 

And  of  this  that  he  |nud  3,400/.  was  retarned 
to  him,  and  only  1,8502.  retained. 

I  will  not  trouble  joar  lordships  in  relation  to 
what  my  prirate  intentions  were  in  that  trans- 
action ;  if  they  were  capable  of  betn^  proved,  1 
belioTe  your  lordships  would  not  dislike  them. 
'  Some  little  reflection  has  been  made  upon 
the  money  being  brought  in  a  basket,  as  if  it 
were  for  privacy,  and  even  to  conceal  it  from 
Mr.  Cottiogham. 

Whereas  it  plainly  appears  to  hare  been 
without  any  design,. and  only  Mr.  £lde*s  mak- 
ing nte  of  a  convenience  he,  accidentally  had  in 
Ilia  chambers. 

Bat  if  there  had  been  an  intention  4o  con- 
ecal  it  fronn  Mr.  Cotiingbam,  why  was  he  the 
hand  to  convey  any  thing  ?  Why  was  he  the 
persop  lo  bring  up  I  he  Msket?  Mr.  Cotting- 
nam  knew  6,000/.  bad  been  offered  by  ano- 
ther, and  might  rather  guess  this  to  ble  more 
than  less. 

•  And  had  Mr.  Elde  not  been  himself  examined 
(ivhich  at  that  time  it  was  not  expected  he 
would  be),  and  Mr.  Ctittingbam  proved,  that 
Mr.  EJde  bad  told  him  he  would  give  5,000/. 
for  the  place  ;  that  another  offered  6,000/.  that 
he  had  told  me  of  it ;  that  Mr.  Elde  after  de- 
Hvered  him  a  basket,  which  by  its  weight  he  be- 
lieved to  have  money  in  it ;  that  he  brought  it 
to  me;  and  that  Mr.  Elde  was  that  day,  or  very 
soon  after,  admitted :  according  to  the  candour 
of  construing  my  actidns,  this  would  have  been 
said  to  be  a  convincing  proof,  that  there  waa 
6,000/.  in  the  basket,  or  more :  it  being  impos- 
sible for  the  avaricious  temper  of  the  earl  of 
Macclesfield,  for  his  impotency  of  mind,  his 
constitutional  weakness  in  matters  of  money, 
not  to  take  the  greater  turn. 


The  8th  Article  eoncems  the  case  of  Mr. 
Thurston. 

There,  upon  Mr.  Borret's  death,  6,000/.  was 
offered  me  by  another  worthy  gentleman,  but 
Mr.  Thurston  was  admitted. 

He  says  he  gave  upon  that  occasion  5,000- 
guineas,  but  that  all  above  S,000/.  was  re- 
turned. 

My  lords,  since  what  passed  relative  to  that 
matter  is  not  capable  of  proof,  I  will  not  trou- 
ble you  with  the  particulars  of  it,  which  might 
be  material. 

Mr.  Thurston  is  likewise  a  person  unexcep- 
tionable ;  Mr.  baron  Gilbert,  now  one  of  tlie 
lords  commissioners  for  the  custody  of  the 
great  seal,  ffave  me  in  extraordinar^r  character 
of  him,  and  that  determined  me  in  his  favour. 

But  there  is  no  objection  to  him  neither,  and 
therefore  there  needs  no  proof. 

This  is  the  state  of  the  fact  upon  these  two 
Articles. 

This  is  so  far  from  cstortioDy  the  monrf  ia 
voluntarily  offered. 


So  far  from  avarice,  the  greater  sitm  b  re- 
fused, and  a  less  taken.  And  even  the  ^^retleit 
part  of  that  returned,  3,400/.  in  the  one  cue, 
and  3,250/.  in  the  other. 

And  the  persons  such,  that,  were  I  to  ^ 
through  Westminster- hall,  I  cannot  easily  pid 
out  two  better  men. 

Upon  the  whole,  all  that  can  be  pretended  ti 
be  in  my  hands  now,  upon  these  four  Artidei 
concemiog  Mr.  Kynasion,  Mr.  Tho.  Bensel, 
Mr.  Elde,  and  Mr.  Thurston,  which  are  all  tin 
Managers  have  proceeded  upon,,  relatioi;  to 
money  received  from  the  M^tsters,  is  but  3,850(, 
that  IS,  1,850/.  from  Mr.  Elde,  and  ifiOfi 
from  Mr.  Tharston;  the  rest  having  been  d 
returned. 

And  as  to  that  which  was  given  back  to  Mr. 
Thnrston ;  he  has  sworn,  that  he  was  sent  hr 
several  times,  in  order  to  have  part  of  bis 
money  returned,  and  received  it  before  tbefint 
seal  af\er  Michaelmas,  near  a  month  before uj 
order  by  the  l6rds  of  the  council  to  call  for  tk 
accounts,  and  while  every  thing  was  in  tbt 
same  state  as  when  he  paiu  it,  and  from  hisen- 
dence  it  cannot  be  jodged  to  be  any  thing  bet 
the  effect  of  generosity. 

Mr.  Elde's  was  not  returned  till  afWrtbeae- 
counts  were  begun  to  be  taken,  he  cootinoiof  i 
long  tune  in  the  country;  but  when  heounelB 
tovrn  he  had  it. 

The  9th  Article  relates  to  100  goineas  giva 
me  by  Mr.  Tho.  Bennet,  upon  his  dispoaing  of 
his  office  of  Clerk  of  the  Custodies  or  lunaiics  to 
Mr.  Hamersly. 

The  evidence  is  quite  contrary  to  the  Charge 
as  it  is  laid  in  the  Articles,  and  amounts  but » 
this.  That  Bennet  having  agreed  to  dispose  « 
his  office  to  another,  sent  me  a  present  voluS' 
tarily  of  100  guineas  upon  that  occssion,  aoa 
though  I,  at  that  time,  knew  that  more  bad 
been  ffiven  in  the  like  case,  I  was  cooteoted 
with  that,  and  accepted  it. 

This  is  within  the  same  reason  as  the  cait 
of  the  Masters :  it  has  been  practised  bymj 
predecessors  as  a  right  of  their  office,  upM 
dispositions  of  this  office,  and  others  of  the  like 
nature. 

Besides  the  proof  of  what  bad  been  paid  to 
the  great  seal,  upon  another  disposition  of  tbs 
office ;  it  has  been  proved,  that  another  of  idJ 
predecessors,  the  late  l6rdCow|)er,  declared  bs 
opinion,  that  he  thought  it  his  ri^it  to  bare  a 
present:  and  he  having  then  paswd  a  gno^^^ 
this  very  office  without  having  bad  a  present, 
upon  the  party's  having  pretended  and  assunw 
him  that  it  had  not  been  usual  to  give  any  f<^^ 
office  ;  he  expressed  great  dissatisfactioMBa 
declared  that  be  thought  he  had  been  inp^ 
on,  that  he  saw  no  reason  why  that  office sboaM 
not  pay  as  well  as  others  or  the  like  oaUire; 
which  implies  both  the  fact  of  receiriD2(r?||^ 
ties,  or  presents  upon  tranafers  of  aiich  oBce, 
and  his  claiming  a  right  to  receive  tbeoi. 

As  to  the  discourse  Mr.  Bennet  pre<<^ 
have  had  with  Mr.  Cottingham,  Mr.  C^ 
hamdeniesiti  and  aa  they  both  ire  pn^0^ 
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>y  the  Manama  to  this  point,  tbia  ia  a  daah- 
ing^  between  tneir  oivn  witnesses ;  and  that  cao- 
Dot  be  said  to  be  pro?ed  by  tbem,  which  ia 
affirmed  by  one  of  their  witnesaea,  and  posi- 
tiTely  denied  by  the  other. 

And  if  there  bad  been  any  auch  discourse,  it 
IS  not  brought  home  to  affect  me ;  for  there  is 
DO  pretence  that  I  knew  any  thing  of  it. 

But  as  to  the  whole  fact  wherein  they  differ, 
I  think,  from  the  character  that  has  been  given 
of  Mr.  Cottingham,  and  whathaa  appearetl  of 
Mr.  Ben  net,  it  will  be  no  question  at  all,  which 
of  theoa  two  should  be  believed. 

As  to  the  lOtb  Articlei  there  is  no  cTidcnce 

The  next  Article  is  the  llth.  And  the  sub- 
stance of  it  is,  **  That  in  order  to  advance  and 
increase  the  illegal  and  corrupt  gain  arising  to 
myself  from  the  sale  and  disposafof  the  offices 
ot  the  Masters  of  the  Court  of  Chancery,  in 
violation  of  the  trust  reposed  in  me  for  the  care 
And  protection  of  the  suitors,  I  did  admit  seve- 
ral persons  to  th^  sud  offices  of  Masters,  who 
•t  the  time  of  their  admissions  were  of  small 
oubstance  and  ability,  very  unfit  to  be  trusted 
with  the  i^reat  sums  of  money  and  other  eifecta 
of  the  suitors  lodged  in  their  bands." 

The  Masters  are  not  by  this  Article  charged 
with  the  want  of  any  other  qualification  what- 
soever, but  that  of  estate:  nor  is  there  the 
least  proof  or  pretence,  that  they  were  not  in 
all  other  respects  men  of  abilities  equal  to  the 
duty  to  be  discharged  by  them,  honest  and  un- 
excentionable  in  point  of  reputation  ;  but  the 
single  objection  to  them  is,  that  they  were  per- 
aons  of  a  small  substance. 

The  proof  offered  upon  this  Article  is  this : 
They  have  produced  three  orders  made  in 
the  Court  of  Chancery  in  the  months  of  Ja- 
nuary and  February  last,  whereby  it  appeared 
that  Mr.  Conway,  Mr.  Kynaston,  and  Mr. 
Tho.  Bennet,  had  not  at  that  time  brought  in  all 
the  monev  that  appeared  to  be  then  in  their 
hands  belonging  to  the  suitors  of  the  Court 
This  is  their  whole  proof. 

But  I  am  entirely  at  a  loss  to  know  how  this 
can  be  stretched  to  prove,  what  ability  they 
were  of  at  the  times  of  their  respective  admis- 
sions, or  indeed  that  they  are  not  of  ability  now  to 
pay  their  whole  balances,  merely  because  on 
such  a  particulHc.  day  they  had  not  paid  their 
respective  balances  iuto  court. 

Nor  is  there  tbe  least  proof,  that  I  had  any 
reason  to  suspect  their  ability  when  I  admitted 
thero. 

Mr.  Conway  had  an  estate  of  between  &  and 
600/.  per  ann. 

Mr.  Kynaston  was  represented  to  me  as  a 
man  of  substance :  now  that  he  comes  under 
another  Article,  to  swear  it  down,  he  owns  that 
he  has  an  estate  of  4  or  500/.  a- year,  with 
timber  upon  it  worth  S,500/.  and  had  likewise 
at  that  time  in  money  in  the  funds,  to  the  value 
of  3  or  3,000/. 

Tho.  Bennet  was  esteemed  a  man  of  a  very 
l^ood  estate  and  substance.    Jle  is  tbe  person 


,'  to  swear  himself  now  wortft  nothing.  And,  to 
:  do  it  effectually,  he  sticks  not  at  owning,  that 
he  has  mortgaged  part  of  bis  estate  for  more 
than  it  is  worth.  \ et  there  is  upon  your  lord- 
ships' table  the  particulars  given  in  by  him  to 
the  Court  of  Cnancery,  wherein  his  estate^ 
besides  that  which  he  says  he  purchased  since 
he  was  Master,  appears  to  be  about  500/.  per 
ann.  and  he  owns  be  had,  when  he  was  ad-^ 
mitted,  a  place  for  iife  of  350/.  per  ann.  which 
he  after  disposed  of.  fie  says  he  was  worth 
120,000/.  and  had  been  saffictentstill,  but  for 
tlie  losses  in  1720,  which  he  owns  were  doC 
known  to  me,  nor  generally  suspected. 

But,  my  lords,  these  two  gentlemen  are 
making  their  circumatances  mean,  in  order  to 
get  back  the  money  tbev  paid  for  their  offices ; 
which  they  conld  not  do  by  their  own  oatiis^ 
directly  for  their  own  uses :  and  therefore  they 
have  Uion|;ht  fit  to  keep  back  so  much  of  tbe 
mpne^r  ot  the  snitors,  when  called  upon  to 
bring  it  in,  that  so  the  suitors  may  complain  to 
the  Court  of  Chancery,  and  then  their  oaths- 
may  be  made  use  of,  tor  the  suitors  to  found  m 
demand  upon  against  their  predecessors. 
^  And  it  is  pretty  remarkable,  that  their  defi- 
ciencies are  naitner  more  nor  less  than  the 
sums  they  at  first  paid  to  their  pt^edecenora,- 
and  to  me,  upon  their  being  admitted  to  their 
respective  offices.  In  this,  therefore,  I  appre- 
hend youT  lordships  will  think  their  oatha  are 
of  very  little  value.  It  is  hardly  to  be  ima*. 
gined,  that  they  should  have  been  so  long  in 
their  offices,  and  have  just  saved  nothing^  nor  * 
wasted ;  and  that  they  are  not  a  single  far- 
thing either  richer  or  poorer.  ^  • 

But  whatever  your  lordships*  opinion,  with 
respect  to  that,  may  be,  1  own  I  cannot  bnt 
think,  that  there  is  something  very  extraordi- 
nary in  the  attempt ;  that  these  two  men  have 
agreed  with  two  Masters  that  were  in  possession 
of  two  good  offices  for  life,  to  giveoneof  them. 
6,000/.  the  other  7,500/.  for  their  places ;  and. 
now,  that  they  are  got  into  possession,  would 
have  the  mone^  back,  and  continue  in  tbe 
places  too :  that  is,  in  short,  they  are  tricking 
those  Masters  out  of  their  places,  under  pre- 
tence of  buying  them. 

Bnt  whatever  their  behaviour  or  their  es- 
tates may  now  be,  they  appeared  to  me  persons 
of  reputation  and  fortone,  when  they  were 
admitted :  and  I  do  not  observe,  that  the  Ar- 
ticle hath  80  much  as  suggested  that  1  knew 
any  thing  to  the  contrary. 

One  of  the  Managers  wondered  that  1 
should  let  in  persons  of  no  fortune ;  and  he 
solves  it  only  by  this,  that  they  would  give 
better  prices. 

That  had  been  something,  if  the  price  had: 
been  given  to  me;  but  leaves  it  incredible, 
that  I  should  let  in  any,  that  I  had  the  least 
suspicion  bad  no  fortune :  for  the  old  Mastera 
to  receive  6,000/.  and  7,500/.  at  the  saros^ 
time  that  they  represent  me  acting  upon  the 
view  of  burying  the  Masters,  and  having  the 
whole  price  myself. 

Where  I  was  to  have  tbe  whole  pria^,.  and, 
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the  temptation  wu  grreafM^,  there  i«  no  pre- 
tence I  took  in  men  m'  no  fortune.  And  is  it 
possible  to  tbink  t  would  do  it,  where  the  Mas- 
tem  were  to  bare  the  price,  and  I  so  Anall  a 
proportion  ? 

Great  stress  has  been  laid  on  comparini;  the 
Mms  in  the  Masters'  hands,  with  their  estates ; 
ih  order  to  shew  their  unfitness  to  be  trusted 
with  those  sums. 

How  that  proportion  is  to  be  adjusted,  I  owil 
i  am  a  little  at  a  loss.  Here  is  a  Master  that 
Itas  att'  office  that  brings  in  a  considerable 
profit,  and  is  worth  5,000/.  which  cannot  be 
run  away  with :  he  baa  a  handsome  visible 
estate  of  4  or  500/.  a- year,  and  a  good  reputa- 
tfion.  How  much  money  may  he  be  properly 
trusted  with  ?  I  do  not  mean  as  a  borrower, 
who  may  be  presumed  in  some  want,  of  one 
won  Of  other,  because  he  borrows :  but  as  a 
Cashier  lor  the  suitors?'  There  are  very  few 
bankers  that  hare  such  a  fbrtune  to  set  up  \%ith. 
And  1  do  not  see  that  any  of  those  bankers; 
lliat  is  a  man  of  good  reputation,  and  good 
credit  (though  perhaps  he  has  not  a  gttod  for- 
tune of  his  own)  is  thougtit  the  worse  of  by 
those  who  deal  with  him,  because  he  is  trusted 
with  venr  great  sutns'^  far  more  than  be  w 
worth.  The  more  he  is  entrusted  with,  the 
more  are  his  gains,  and  the  safer  aft  think 
themseltes  that  bare  money  in  bis  bands. 

There  is  in  the  close  of  this  Article  another 
cbsfrge.  That  *'  I  did  poblidy  in  open  .court, 
IWsefy  represent  the  Masters  admitted  by  me, 
Ito  persons  of  great  fortunes,  and  in  every 
raspect  qnaliiied  for  the  trust  reposed  in  them,' 
to  the  manifest  deceit  and  injury  of  the  suitors.^ 

Mfy  lords,  as  to  that,  1  think  nothing  can 
more  plainly  shew,  than  this  Article,  and  what' 
lias  been  said  upon  it,  the  forced  constmetions' 
put  upon  what  I  do. 

Mr.  Waller  proves,  that  in  July  172$,  I  de- 
dared  in  court,  that  the  **  Masters  were  per- 
ftani  of  as  good  fortunes  and  abilities  as  any; 
set  of  Masters  had  ever  been  before  them." 
Which  is  spoke  of  the  whole  body  of  Masters, 
iAmI  not  of  those  only  who  were  admitted  by 
me.  He  says  be  was  astooislied  at  it  But 
he  has  iriven  no  reason  why.  If  he  knew  any' 
thing,  tnat  any  of  them  were  not  such  as  I 
described  them ;  a  little  candour  would  have 
made  him  believe,  that  f  was  not  rifi[htly  ap- 
prized of  their  characters  ;  and*  a  little  con- 
cern for  the  honour  of  the  Court^  wherein  be 
was  a  practiser,  would  have  made  him  set  me 
riffht. 

But.  my  lords,  is  there  any  reason  assigned, 
why  1  should  think' otherwise  than  I  spol^? 
^  Mr.  Lightboun  is  examined,  to  prove,  that 
he  told  me,  some  of  them  were  suspicious : 
bat  be  does  not  6ay  any  such  thing.  All  be 
tuys'is,  that  he  took  notice  to  me  of  Mr.  Dor- 
mer's misfortune,  and  told  me,  he  knew  not 
how  soon  the  like  misfortune  might  hilpi)en  to 
others ;  which  might  be,  (though  they  were 
lEll  sufficient)  if  the  person,  with  whom  they 
s^bould  deposit  effects,  npoli  going  into  the 
oountffy,  spoold  fail;  ' 


Bnt  bi^  expression  it  a  liffle  remiTldte; 
thet  be  cannot  say  be  toTcf  me  atly  of  th^  tis- 
ters  purticufai'ly  were  sd^picioiik,  "  Psrbedid 
llbt  fcifoW  how  fkr  he  tnvgM  be  MAi  to  a 
action."  An  action?  IV bax!  forgone  UaHrir 
informing  ihe  Chancellor  of  the  cireuitutaooi 
of  other  Masters,  in  order  to  have  proper  ciit 
taken !  Could  he  fear  it !  Who  was  to  be  tU 
wimess  ?  What  most  be  the  grottnd  of  tbeac* 
tion,  if  he  told  nothing  hot  what  Was  true?    : 

But  I  think,  he  said  he  had  not  aay  puti- 
cular  grounds  for  bi^  suspicion ;  and  he  saw, 
I  was  unwilling  to  believe  It  of  any  of  than. 
WhyP  Because  (afthe  aHys  I  toM  him)  Ibi 
had  very  good  characters  of  them,  and  there* ' 
fore  I  hoped  they  were  all  good  men. 

It  was*  not  very  kind,  in  that  gentleman,  li 
call  it  an  nnwilhnghesa  to  believe,  there  vai 
ground  to  suspect  them;  when  I  aaagoed 
some  reasons,  why  I  should  not  suspect  tM; 
and  be  gave  me  none,  why  I  should. 

So  that  here  appears  not  any  reason,  irfayl 
shodid  believe  otherwise  thlm  what  Mr.  VFaBef 
heard  me  say. 

Bot  to  whati  efld  should  1  ssy  it,  if  I  £d  nH 
believe  it  t  Or  how  wefe  (lie  suit ofs  injoired,  d 
deceitetf  by  my  saying  so  f  Mr.  Waller  m 
not  deceived.  Was  any  body  elie  deceiretff 
Or  confd  any  one  be  injuredf?  But  tbey  havi 
discovered  ac  re)lsen,  why  I  aafd  it:  Tbeyaij 
that  Mr.  Fellowes  w^as  jtfst  deid,  and  there  mi 
a  Master's  place  then  vaeattt :  and  that  6e( 
they  have  proved.  Bot  can  any  thing  be  mm 
strained,  than  their  iiifereiice  from  it?  IM I 
design,  by  saying  thebe  Masfefs  were  men  d 
fortunes  azMf  abllrcy,  to  raise  the  price  of  tM 
vacancy ;  or  to  tempt  begjgan  to  com  '^ 
that  cared  not  vdiat  prTee'  they  gave?  Diei 
not  what  was  then  d'One  clear  me  of  all  soip- 
cioh  of  that  kind?  Mr.  Bide  was  the  potatf 
then  admitted,  a  gentleman  of  very  giM4 
estate,  of  very  good  character  in  WestmtDater* 
hall,  and  750/.  more  offered  by  another,  M 
was  no  beegar  neither,  refused.  And  after 
that,  Mr.  Thurston  was  admitted,  preferably  » 
one  that  offered  6,000/.  Is  it  poifsible,  tbal  I 
should  give  better  prtkKf  that  I  had  not  dtft 
avaricious  view  in  it,  thfft  is  suggested? 

It  was  observed  by  one  of  the  ^to« 
that  opened  the  eVtdeUce,  thai  thi^  was  open  a 
remiirkable  oec&si((n,  when  the  Master  of  tte 
Rollb  had  made  an  order  tfpoo  one  oftb^ 
Masters,  to  make  a  6Uitor  some  compeosatioi 
out  of  his  own  money  in  the  Master's  baodii 
and  I  set  it  aside.  And  Mr.  Waller  began  to 
tell  something  of  the  merits  of  the  caje.  Bal 
a  very  learnt  and  a  very  judicious  gentleflHSr 
one  of  the  Managers,  was  pleased  to  aayt  *^ 
did  not  dispute  the'  justice  of  my  order :  ov 
is  there  any  charge  of  such  injustice  is  tb^ 
Articles. 

The  next  Article  ii  the  12th,  which  a* 
forth, 

"  That  whilst  the  said  Thomas  carl  of  BW- 
cleSfield  executed  the  office  of  Lord  ^^*^ 
lor,  an  unjust  and  fraudulent  metbod  waspn^ 
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sed  ia  the  Court  of  Chancery  upon  the  sale  of 
ffices  of  Masters  of  the  said  Court,  and  upon 
ie  admission  of  new  Masters,  that  the  prices 
r  sums  of  money  afp'eed  to  he  paid  for  the 
urcbase  of  the  said  offices,  and  for  the  admis- 
on  thereinto,  were  satbfied  and  paid  out  of  the 
looies  and  effects  of  the  suitors  of  the  Court 
eposited  in  the  hands  of  the  respective  Mas- 
irs,  sorreadering  their  offices,  or  d^ing ;  either 
y  way  of  retainer  of  the  purchase  in  the  hands 
f  the   Master  resigning,  or  of  replacing^  the 
loney  disbursed  ibr  such  purchase  or  admis- 
Loo  by   the  succeeding*   Master,   out  of  the 
t&ooey  aod  effects  of  the  suitors  coming-  into 
ris  hand^ ;   by  which  practice  the  price  and 
alue  ij^iven  upon  the  sale  of  the  said  offices, 
tnd  admissions  thereinto,  during  the  time  afore- 
aid,  were  greatly  advanced,  and  several  per- 
ons  of  small  ability  and  substance  were  enoou- 
a^ed  to  contract  for  the  said  offices,  upon  a 
irospect  of  the  easy  method  of  paying  for  the 
mrchase  of  the  same,  by  means  whereof  great 
leliciencies  have  incurred  in  the  offices  of  se- 
veral Masters  of  the  said  Court,  admitted  by 
be  said  Thomas  ear)  of  Macclesfield,  which 
bey  have  not  been  able  to  answer  and  make 
jfood  ;  aod  althoui^h  the  said  practice  was  no- 
orious  and  public,  and  the  said  Earl  was  well 
Jiformed  thereof,  and  fully  acquainted  there- 
with, yet  the  said  Thomas  earl  of  Macclesfield, 
in  Order  to  increase  his  own  unjust  and  corrupt 
profit  in  the  selling  the  said  offices  and  the  ad- 
missions thert'to  (which  in  consequence  of  this 
evil  practice  was  raised  and  received  by  him 
out  of  the  effects  of  the  suitors,  for  whom  he 
was  entrusted)  dd  not  at  any  time,  whilst  he 
continued  in  his  office  of  Lord  Chancellor,  use 
or  take  any  measures  to  reform  the  said  abuse, 
or  to  prevent  the  same;   dther  by  causing 
proper  scbedul^to  he  taken  of  the  money  and 
effects  of  the  suitors  delivered  over  and  trans- 
ferred, or  by  appointing  any  person  in  bis  be- 
half, to  inspect  or  supervise  the  transfers  or  de« 
liveries  thereof,  or  in  any  other  manner.    But 
on  the  contrary,  the  said  Thomas  earl  of  Mac- 
clesfield, unjustly,  corruptly,  and  contrary  to 
the  duty  of  bis  said  office  of  liord  Chancellor  (to 
whom  the  superiotendency  of  the  said  Masters 
and  of  their  accounts  did  appertain)  did  suffer 
the  said  fraudulent  practice  to  proceed  and  be 
exercised   without   any   controul   or   check, 
whereby  great  embezzlements  have  been  made 
of  the  suitors'  money  and  effects,  to  their  great 
lots,  in  the  offices  ot  several  of  the  Masters  of 
the  said  Court,  who  have  not  been  able  to  an- 
swer sad  pajf  tbeir  respective  balances  owing 
upon  tbeir  accounts,  in  breach  of  the  trust  re- 
posed in  bim  for  the  preservation  of  the  estates 
and  effects  of  the  au iters ;  to  the  dishonour  and 
discredit  of  the  said  Court,  and  to  the  great  in- 
jary  and  defrauding  of  the  said  suitors  in  a 
court  of  equity,  esti3>li8hed  for  their  relief  and 
protection/' 

My  lords,  in  support  of  this  Article,  two  of 
the  Masters,  Mr.  iLynaston  and  Mr.  Thomas 
Beonet,  have  sworn,  that  their  predeceison 
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stopt  the  price  of  the  places  out  of  the  suitors' 
money,  which  was  to  be  delivered  over  to' 
them :  and  that  they  gave  the  greater  price  for 
their  places,  because  they  found  this  an  easier 
way  of  purchasing  them.  Indeed  I  must  con- 
fess, that,  accordmg  to  the  manner  of  proceed- 
ing of  these  two  gentlemen,  it  will  come  out  to 
be  an  exceeding  easy  way;  which  they  hav^ 
discovered  :  since,  if  they  can  prevail  in  their 
present  attempt,  they  will  have  paid  no  price  at 
all  for  them ;  they  are  to  have  their  money 
back  agaib,  and  not  to  be  in  the  least  impove- 
rished by  the  transaction.  But  is  there  an^ 
proof,  that  f  was  (as  the  Article  charges)  well 
informed  of  it.?  Or  that  I  knew  any  thing  of  it 
at  all  ?  Not  in  the  least,  but  only  upon  the  oath 
of  Mr.  Thomas  Bennet,  who  swears,  that  in  s[ 
conversation  with  me  about  a  treaty  betweeri 
him  and  Mr.  Hiccocks,  1  took  notice  of  an  ar- 
ticle in  his  account,  dejivered  in  to  the  lords  of 
the  council,  wherein  he  mentioned  9,075/.  of  his 
cash  to  be  in  the  hands  of  persons  of  ability, 
meaning,  as  he  after  explained  it,  in  the  hands  of 
Mr.  Hiccocks  his  predecessor  and  myself;  and 
said,  I  was  sorry  for  it,  because  It  was  discover- 
ing the  •method  of  paying  for  their  places  out 
of  the  Court  money^  which  1  had  taken  care 
constantly  to  deny. 

This  (supposing  my  meaning  to  be  what  he 
would  have)  is  surprizing.  Be  says,  that  at 
the  beginning  of  this  discourse  I  was  so  caa* 
tious,  that  I  would  not  speak  to  him  about  re- 
turning the  money  I  had  had,  because  probablr 
he  mightbe  exammed  about  that  conversation  m 
another  place.  And  yet  he  pretends  that  in  the 
same  conversation  I  told  him  this.  But  does 
e?en  he  pretend,  that  I  ever  knew  this,  which 
I  had  taken  care  to  deny  f  And  was  this  a  time 
to  tell  him  of  it,  when  ne  says,  I  expected  he 
roi^ht  probably  be  examined  about  his  conver« 
sation  with  me  f 

^  But  I  believe  your  lordships  will  not  giv^ 
him  the  least  credit,  in  this  or  any  thing  else 
that  affects  me.    I  b^  leave  to  remind  your 
lordships  that  I  asked  him  whether  he  did  not 
then  tell  me,  that,  if  Mr.  Hiccocks  would  give 
him  3,000/.  he  would  pay  the  rest  of  the  money 
(which  was  to  shew  that  he  was  worth  at  the 
least  all  but  that  3,000/.)    He  denied  it.    My 
lords,  I  then  told  your  lordships  I  could  not 
disprove  him  in  that,  for  I  cannot  be  a  witness 
for  myself.    Therefore  I  asked  him  to  another 
thing,  wherein,  if  he  did  not  tell  the  truth,  1 
might  be  abU'  to  falsify  him ;  I  asked  him,  if 
he  bad  not  said  so  to  somebody  else  ?  He  posi- 
tively said,  No.    He  said  there  was  such  a  re- 
port, but  be  denied  the  thing.    At  last  he  did 
own  that  he  had  said,  that  if  Mr.  Hiccocks 
would  repay  2,000/.  he  would  stand  it,  or  run 
the  hazard,  but  never  told  any  body  he  would 
pay  the  rest;  he  was  not  able.    But  Mr.  Hol- 
ford  swears,  that  Mr.  Thomas  Bennet  sent  a 
message  by  him  to  Mr.  Hiccocks,  that  if  Mr. 
Hiccocks  would  repay  3,000/.  he  would  dis- 
charge the  article  in  the  account,  and  take  care 
to  pay  the  rest,  and  he  believed  that  Mr.  Ben- 
net was  able  to  pay  it,  or  he  would  not  Hare 
40 
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But  they  charge  ,ftDd  argue,  although  they 
bave  proved  notbiog,  that  1  have  ueglevted  niy 
duty. 

My  lords,  it  is  proTed  that  I  did  a  great  deal 
more  than  they  nave  proved  to  be  my  duty. 
And  what  did  I  omit  ? 


Obj.  I  did  not  (say  they)  secure  hia  person. 

Resp.  My  lords,  was  that  a  crime  f  He  was 
in  Holland  out  of  my  reach.  When  he  came 
into  England,  it  was  to  deliver  up  all  he  had  to 
the  suitors',  and  on  promise  of  lil>erty . 

Bat  if  1  had,  would  that  have  been  ef  oae  to 
the  suitura  P 

Obj.  1  issued  no  sequestration  to  seize  his 
CMate. 

Kesp.  The  estate  was  got  without  one,  which 
is  much  better.  The  most  usual  allowance 
upon  a  Sf  qiiestratioR,  is  6<.  Sd.  a  day  to  every 
one  of  the  si-questrators  that  are  employed  to 
put  it  in  execution,  which  would  soon  have  eat 
up  great  part  of  ihe  estate.  And  I  do  not  know 
that  the  sequestrators  vvould  have  foond  out  the 
poor  parcel  of  hops,  which  is  all  that  was  not 

got  then  ;  and  it  was  not  embeszled,  but  has 
een  brought  in  now  without  the  help  of  a  se- 
questration. 

Obj.  I  did  not  examine  him  upon  inter- 
rogatories. 

Ilesp.  I  ordered  Cottingham  to  propose  to 
tlie  Mastem,  whether  they  would  have  one; 
ftud  they  tliougbt  he  would  make  a  tair  disco- 
rery  without,  and  were  afraid  lest  thatnppear- 
ance  of  distruNt  and  hardship  might  drive  him 
away  again,  but  if  thev  should  find  it  requisite, 
they  would  apply.  "No  applicataon  waa  ever 
made  to  me  to  have  it,  nor  does  there  any  frau- 
duleut  concealment  appear,  nor  any  thing  di« 
verted  from  the  aatisiaction  of  the  suitors.  And 
if  he  made  a  fair  and  honest  -discovery  of  all, 
what  imports  it,  whether  be  were  awofn,  or  not 
sworn  to  it? 

But  1  would  beg  leave  to  aak,  why  should  I 
liMiect  what  was  proper  ? 

The  reason  they  assign  is,  that  if  I  had  done 
these  things,  it  would  have  made  a  noise,  and 
brougtu  ibe  matter  out. 

M^  lords,  what  could  make  a  greater  noise, 
than  that  a  Maiaer  in  Chancery  arocooded,  and 
Da  money  was  received  or  paid,  nor  business 
done  in  his  office  from  November  to  May,  and 
then  another  put  in  his  place. 

One  of  the  getitlemen  expresses  his  astonish- 
ment, how  it  could  enter  into  mv  lieart,  that 
this .  iMiuld  always  be  concealed,  or  that  ao 
ghastly  a  wound  could  ever  heal  of  itself,  with- 
out ilie  application  of  proper  remedies. 

My  lords,  it  is  yet  more  astonishing  that  it 
ahould  enter  into  my  heart  to  endeavour  to  con- 
ceal it,  for  those  reasons  which  he  supposes  I 
had  in  view.  And  I  should  have  thought  the 
ar-gumoats  that  raised  his  wonder  at  my  having 
doiif  sio,  strung  argunientK  that  I  never  did  it ; 
and  indeed  it  is  ii»p(>i»ible  1  iihould  endeavour 
or  h«>pe  to  conceal  that,  which  1  knew  was  so 
notorious  ami  publicly  known.  Nor  was  I 
without  eiideaTOun  towards  beating  the  wound ; 


some  of  those  endeavours  are  attempted  now  ti 
be  made  part  of  my  crime. 

The  14th  Article  suggests,  «*  That  the  nid 
Fleetwood  Dormer  having  towards  satirfactioa 
of  the  suitors  of  the  Said  Court,  aasiflfned  k 


Henry  Edwards,  esq.  Twho  succeeded  him  it 
his  office  of  Master  of  the  said  Court  of  Chss- 
cvry)  a  debt  of  34,046/.  4t.  or  some  otiter  grot 
sum  due  from  William  Wilson,  a  banker,  a 
the  said  Fleetwood  Dormer,  to  the  uitent  tlsft 
the  money  received  on  the  account  tbem( 
should  be  applied  and  disposed  of  as  the  nit 
Court  oCChancery  ahould  order  and  direct,  tbe 
said  Thomas  earl  of  Macclesfield,  whilfl  ki 
continued  Lord  Chancellor  of  Great  Britain, 
for  the  uolawful  pur^ioses  afbresaid.  widioot  re- 
gard to  the  interest  of  the  suitors,  by  ooloorrf 
bis  office,  did,  in  an  unwarrantable,  claado- 
tine,  and  unusual  manner,  authorise,  dirad, 
and  establish,  a  precarious  and  trifling  compi- 
sition  with  the  said  William  Wilson,  upon  tte 
terms  of  (he  said  William  Wilson's  pajio;  tbe 
sum  of  1,463/.  2i  Id,  and  assigning  10,OODL 
part  of. a  debt  of  ^^,060/.  13i.  5^.. pretended  to 
be  due  to  the  said  William  Wilson  from  Edwiri 
Poulter,  or  to  that  effect,  in  discharge  of  Hm 
said  debt ;  and  to  that  end,  upon  tbe  report  tf 
Juhn  Hiccocks,  esq.  theb  one  of  the  Masters  rf 
the  said  Court,  without  any  attendance  ordeiti 
or  had  .thereupon,  and  without  notice  to  (beoU 
suitors^  did,  by  a  priyate  order  not  made  io  opn 
Court,  order  the  said  Heniy  Edwards  ts  16 
cept  of  the  said  composition*  in  full  dischargl 
of  the  said  debt,  which  said  Edward  Pwjg 
was  a  person  insolvent,  and  has  since  absooM 
for  debt,  and  noiie^  or  a  very  small  nait  ol  thi 
said  10,000/.  has  been,  or  w  very  lisdy  tobi 
received." 

This  Article  your  lordships  observe  rehto 
singly  to  the  composition  with  Wilsoo,  wkica 
is  charged  to  be  authorized  by  me  to  tbe  at' 
lawful  purposes  aforesaid,  that  is,  to  cMceii 
Dormer's  deficiency,  and  keep  up  the  pficw" 
the  offices. 

Suppose  this  transaction  bad  been  ptnw) 
nay  auppose  Wilson  had  been  openly  saeofor 
this  debt;  would  that  have  fallen  the  price  if 
offices,  or  discovered  Dormer's  deficiency  fff 
his  absconding  and  assigning  bis  place  to  lP« 
Edwards  did  not  discover  it ;  would  the  proof 
of  hb  assigning  this  debt  to  Mr.  Edward*  »>** 
discovered  it  P  W  hat  end  then  could  theprira^ 
of  this  transaction  serve  ? 

But  thou({h  it  does  not  answer  tbe  povp^ 
that  is  charged  ;  yet  it  is  insisted  npoP^*| 
prejuiUcial  to  the  suitors,  and  Spring  up  a  grw 
part  of  the  money  due  to  them  "^•"^  "  *'*?J*!l 
done  in  a  claiidestiae  manner,  and  wm» 
their  knowledge. 

What  proof  then  is  there,  that  thiscoimKW 
tion  was  prejudicial  to  the  suitors  ?  A  •*"'^ 
it  is  indeed^  but  for  a  desperate  debt ;  tod  wD» 
proof  is  there  that  they  could  have  litda  Wj^» 
or  that  it  had  been  better  to  have  had  i^^^ 

It  is  said,  that  Wilson  paid  to  some  of* 
creditors  their  whole  debts. 
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1 1  ii|  triie  that  wm  mid,  but  h  bas  not  beett 
roTed.  If  it  had  beea  proved,  and  the  dr- 
umstances  shewn,  probably  it  would  lAve  ap^ 
eared,  that  he  had  a  partioular  view  in  paying 
iiose  their  whole  debts,  and  it  might  be  mors 
eneficial  to  him  to  do  so,  and  keep  thom  his 
rieods  ;  than  if  be  had  j^atdthem  only  a  part, 
s  he  did  to  his  other  creditors. 

And  sniali  as  the  sum  is,  my  fiords,  gife 
ne  lettve  to  say,  it  bad  nevier  b^  got  in  for 
he  benefit  of  the  suitors,  if  this  composiH^ 
Iftd  not  been  made.  So  that  9,469/1  has  been 
Ifot  TOT  the  creditors,  thoog^  n^  more  should  be 
recovered  from  PouTter,  than  the  1,0001.  al- 
ready gpot  from  him ;  where  nothing  bad  else 
been  had,  for  vf  hat  appears. 

Olj.    But  Poulter  was  insufficient^  and  the 

debt  assig^ued  from  him  worth  nothing. 

*  ^  Resp.  As  to  Poulter's  circumstances  at  that 

tinke:   Some  persons  hare  been  called,  who 

have  proved  (it  is  true)  that  he  was  insufficient 

at  that  titne,  and  could  not  pay  more  than  S  olr 

4,d(K)/. ;  but  the  same  witnesses  give  an  ac- 

<9oant,   that  hi*  ill  circuinsianeeB  were  then 

known  but  td  four  dr  fiVi  peHdiitf  «f  his  ae- 

qoaiotance,  sind  that  by  all  other  people,  who 

had  any  knowledge  of  bim  lit  that  time,  he  v^as 

looked  upon  to  te  very  sofficient ;  he  had  left 

off  his  business  upon  having  raised  an  estate ; 

be  was  of  gdod  reputation :  he  lived  at  Haekney 

in  a  house  making  a  |^ood  appearano(^,  with 

good  furniture,  and  a  great  quantity  of  plate, 

tdl  the  last,  till  the  tin^e  of  his  being  put  ih 

prison,,  which  was  not  till  last  y«Ar,  tnat  he 

Burr^ndered  biinSielf  in  discharge  of  his  bafl. 

But  suppose  he  waS  not  sufficient,  how  doto 
Ihat  affect  me ;  I  was  not  obliged  to  cohcerta 
myself  with  it,  and  left  the  composition  to  the 
mansgement  of  the  M^ers;  th^y  made  it: 
tVilson  had  sworn  an  affidavit  in  writing,  of  his 
ieireumsttoces.  and  this  was  as  much  as  be 
could  pay  to  toe  suitors :  iMr.  Hiccocks,  a  gen- 
tleman of  very  good  reputation,  was  the  Master, 
be  being  then  senior  Master,  to  whom  I  re- 
ferred the  consideration  of  it,  acscordiiig  to  the 
course  of  the  Court ;  he  was  upon  his  oath  in 
what  be  acted  therein,  and  made  bis  report, 
that  he  was  of  opinion  this  composifioo  would 
b^  imr  the  advantage  of  those  to  whom  the 
money. was  tQ  be.  paid.    And  upon  that   I 
gj^oanded  the  order. 

0I^»  fiat  the  suitors  had  no  notice  to  dis- 
pute It. 

Resp.  The  consequence  of  that  is  only,  that 
Mr.  Edwards  being  their' trustee,  and  Wilson 
knowing  it,  whatever  Could  be  done  betvtreeu 
them  would  not  bind  the  suitors,  if  It  were  any 
way  detrimental  to  them :  Therefore  the>y  have 
thebeoefitof  all  that  has  been  got  in  upon  it,  and 
yet  h&?e  still  a  right  to  ebqnire  into  tHe  true 
sircorostances  of  Mr.  Wilson,  and  to  recover, 
ID  proportion  with  his  other  creditors,  any 
effects  te  shall  ap[)ear  to  bare  unfairly  con- 
cealed. 

Upon  the  whole  of  this  matter,  could  the 
Master,  or  I,  have  any  indirect  end  to  serve, 
by  allowing  Wilson  to  compound  it  an'  under 


rate?  Itis^notprftended'llhnteirfaim,' or  could 
intend  him  a  favour.  Why  then  should  I  de» 
■ignedly  lessen  Dormer^c  fund,  which  was  be- 
fore deficient,  and  wfaiohl  waaendeavsMirii^  to 
make  upP 

Obj.  But  it  is  said,  that  this  wa»b^mgF  di- 
rection. 

R^;  Sabpobe  it  were;  thejr  havei  not 
proved  any  tning  to  induce  a  suspieion-  thai^Jt 
was  not  peiibctiy  inoooanti  nay^.  beoedcial  te 
his  suitors,  or  probable  to  be  so. 

But  the  pit>or  is-  ealy,  that' Mr.  Edwards 
spofre  te  me  about  it,  andmakiMlme^  if  he  miglft 
compoand  it  of  himself;  1  thought  not :  But 
Mr.  Hiococks  having  afterwards  informed  hioi 
that  it  was  usual  todo  things  of  that  Innd  upon 
a  report  grortnded  oitithe  party's  oatfav  and  an 
orderlbmided'tbeKeon;  hepropeaed  tbatmelhod 
and  1  theoght  it  might  berao  done.  And  lie 
did  it; 

•  Beif  trhether  thin  was  pmdeni  orias^ndenfc; 
where  is  the  crime  P  This  tended  nothing  to 
conceal  Ilormev^aAdrsr  he  was:  known  lo  be 
hftlEe ;  and  Wilson^s  debs  was  esteemed  do* 
Sp^atift.  There  was^  no'  other*  v iewj  nor  oould 
4i>e,  but  to  get  somewhat  towards  Dermer's:  de- 
ficiency,  end  nobody  is  at  all  hurt  by  ]!• 
•   Ob|.   But  this  wastmasnai* 

Resp.  InwhatE 

Obj.  No  day  was  appointed  to  bear  eoansal 
upon  it. 

Hop.  My  Icvds,  theiw  was  no  occasion  for 
oounset;  tUerewas  nothing  for  counsel  to  be 
heard  to ;  there  was  nothing  for  them  to  argue. 
The  order  hi  in  direct  pursuance  of  the  report. 

•ladled,  upon  carelessly  reading  the  Article; 
one  would  imagine  the  charge  to  be,  that  this 
waisan  order  made  upon  Mr.  Edwards,  without 
giving  him  notice,  or  bearing  counsel  Cor  him. 
And  thkt  would  be  very  unusual  and  unjust;  if 
it  were  not  U»at  it  is  ordered  upon  his  own  pe- 
tition, and  at  his  own  request. 

Your  lordships-  will  likewise  obsei^e,  that 
this  was  the  dd  of  August,  after  the  seals  were 
over ;  and  if  1  most  have  appointed  it  to  come 
on,  upon  a  pobKc  day  (not  to  have  it  concealed) 
ft  must 'have  waited  till  October;  and  by  that 
time  Wilson,  and  bis  effects,  might  probably 
have  been  gone,  and  the  opportunity  of  getting 
any  thing  lost. 

As  to  some  few  new  observations  made  upon 
reading  these  proceedings,  I  see  not  how  taej 
tend  to  prove  any  crime  in  me. 

^bj.  They  are  not  filed. 

Reap.  That  is  not  my  affair.  And  if  thefw 
are  never  filed,  they  will  afiect  nobody «  and 
cannot  possibly  do  harm. 

'Obj.  8otue  linea  or  words  appearod  rated 
out;  which  import  that  Mr. '£o wards  should- 
be  iddemnified. 

Resp.  h*he  acted  fairly  in  this  matter,  he 
would  be  indemnified,  though  these  wordS'Were 
out ;  and  if^lle  did  not,  tKey  ought  not  to  be  in. 

In  shoH,  here  is  not*tbe  least  evidence,  hot 
that  this  compoBilionvtasmade  withaviewto 
getf  as  mueh'^areould^be  Ibr  the-aditors,  out  of 
adlBSperale  d^;  tbeie  is  nobody  hurt  4»y*  it  $ 
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But  they  char^^nd  argue,  although  thejr 
bave  pro?ed  notbmg,  that  1  have  oeglected  wy 
duty. 

My  lordf ,  it  is  proved  tliat  1  did  a  great  deal 
mofe  thaa  they  nave  proved  to  be  my  duty. 
And  what  did  I  omit  ? 

Obj.  I  did  not  (say  thev)  secure  hia  perwiD. 

Resp.  My  lords,  was  that  a  crkne?  He  was 
in  Holland  out  of  my  reach.  When  he  came 
into  England,  it  wae  to  deliver  up  all  he  had  to 
the  suitors',  and  on  promite  of  liberty.      ■ 

Bat  if  I  bad,  would  that  have  been  of  use  to 
the  suiturs  P 

Obj.  I  issued  no  sequestration  to  aeize  his 
estate. 

Hesp.  The  estate  was  got  without  one,  which 
is  much  better.  The  most  usual  allowance 
npon  a  Sf^qnestratioR,  is  6f.  Bd»  a  day  to  every 
one  of  the  iiequestrators  that  are  employed  to 
"put  it  m  execution,  which  would  soon  have  eat 
up  great  part  of  the  estate.  And  I  do  not  know 
that  the  sequestrators  would  have  found  out  the 
poor  parcel  of  hops,  which  is  all  that  was  not 
got  ttien  ;  and  it  was  not  embesEzfed,  but  has 
been  brought  in  now  without  the  help  of  a  se- 
questration. 

Obj.  I  did  not  examine  him  upon  inter- 
rogatories. 

Kesp.  I  ordered  Cottingham  to  propose  to 
the  Masters,  whether  they  would  have  one; 
and  they  tliought  he  would  make  a  fair  disoo- 
Tery  without,  and  were  afraid  lest  that  appear- 
ance of  distruHt  and  hardship  might  drive  him 
away  again,  but  if  they  should  find  it  requisite, 
they  woukJ  apply,  fio  application  waa  ever 
made  to  me  to  have  it,  nor  does  there  any  frau- 
dulent concealment  appear,  nor  any  thing  di- 
verted from  the  satisfaction  of  the  suitors.  And 
If  he  made  a  fair  and  honest  "diaoovery  of  all, 
what  imports  it,  whether  be  were  sworn,  or  net 
sworn  to  it  ? 

But  I  would  beg  leave  to  ask,  why  should  I 
neglect  what  was  proper? 

The  reason  they  assign  is,  that  if  I  had  done 
these  tUtngs,  it  would  nave  made  a  noise,  and 
brouglu  the  matter  out. 

M  J  lords,  what  could  make  a  greater  noise, 
than  that  a  Maaier  in  Chancery  absconded,  and 
na  money  was  received  or  paid,  nor  business 
done  in  his  f»ifice  from  November  to  May,  and 
then  another  put  in  bis  place. 

One  ot  the  gentlemen  expresses  bis  astonish- 
ment, bow  it  could  enter  into  my  lieart,  that 
this .  could  always  be  concealed,  or  that  so 
ghastly  a  wound  could  ever  heal  of  itself,  with- 
out the  apiittcation  uf  proper  remedies. 

My  lords,  it  is  yet  more  astonishing  that  it 
should  enter  into  my  heart  to  endeavour  to  con- 
ceal ii,  tor  those  reasons  which  he  supposes  1 
bad  in  view.  And  1  should  have  thought  the 
ar^umenls  that  raised  his  wonder  at  my  oaving 
done  !iu,  strong  argunientti  that  1  never  did  it ; 
and  indeed  it  is  iiitpo^ble  I  should  endeavour 
or  hi>^ie  to  conceal  that,  which  1  knew  was  so 
notorious  an<l  publicly  known.  Nor  was  I 
without  eadeavours  towards  bealiog  the  wound ; 


some  of  those  endeavours  are  attempted  now  ti 
be  made  part  of  my  crime. 

The  14th  Article  suggests,  <•  That  the  nid 
Fleetwood  Dormer  having  towards  satisfactioa 
of  th^  suitors  of  the  said  Court,  assigned  in 
Henry  Edwards,  esq.  fwho  succeeded  him  it 
his  office  of  Master  tif  the  sakl  Conrt  of  Chaa> 
eery)  a  debt  of  34,046/.  4<.  or  some  other  gnit 
sum  due  from  William  Wilson,  a  banker,  in 
the  said  Fleetwood  Dormer,  to  the  intent  Unt 
the  money  received  on  the  aooount  tbeicff, 
should  be  applied  and  disposed  of  as  the  aii 
Conrt  oCChancery  should  order  and  direct,  ths 
said  Thomas  earl  of  Macclesfield,  whilst  ki 
continued  Lord  Chancellor  of  Great  Britain, 
for  the  uulawful  purposes  aforesaid,  withoot  r^ 
gard  to  the  interest  of  the  suitors,  by  ooloortf 
his  office,  did,  in  an  unwarrantable,  dandei- 
tiiie,  and  unusual  manner,  authorise,  dirad, 
and  establish,  a  precarious  and  trifling  compo- 
sition with  the  said  William  Wilson,  upon  the 
terms  of  the  said  William  Wilson's  paying  tbe 
sum  of  1.46S/.  fU  Id,  and  assigning  tO^VA 
part  of.  a  debt  of  9i%,060l.  19i.  5d.  pretended  ti 
be  due  to  the  said  Willian^  Wilson  from  Edwaid 
Poulter,  or  to  that  effect,  in  discharge  of  Ik 
said  debt ;  and  to  that  end,  upon  the  report rf 
Juhn  Hiccocks,  esq.  then  one  of  the  Masters  if 
the  said  Court,  without  any  attendance  ordeni 
or  had  .thereupon,  and  without  notice  to  ibenM 
suitors';  did,  by  a  priyate  order  not  made  in  opsi 
Court,  order  the  said  Henry  Edwards  to  s^ 
cept  of  the  said  composition,  in  full  dischsrgi 
of  the  said  debt,  which  said  Hdward  PMihff 
was  a  person  insolvent,  and  has  since  absooM 
for  debt,  and  none;  or  a  ver^'  small  part  ot  thi 
said  tO,000/.  has  been,  or  is  very  lilcely  tobi 
received.*' 

This  Article  your  lordships  observe  rehta 
singly  to  the  composition  with  Wilsoa,  wkii^ 
is  charged  to  be  authorized  by  me  to  tbe  at* 
lawful  purposes  aforesaid,  that  is,  to  cooonl 
Dormer's  deficiency,  and  keep  up  tbe  prices  if 
the  offices. 

Suppose  this  transaction  bad  been  pobiie, 
nay  suppose  Wilson  had  been  openly  ioed  ftr 
this  debt;  would  that  have  fallen  the  price  if 
offices,  or  discovered  Dormer's  deflciency  f  If 
bis  absconding  and  assigning  his  place  to  Mr. 
Edwards  did  not  discover  it ;  would  the  msflf 
of  his  assigning  this  debt  to  Mr.  Edwards  mts 
discovered  it  ?  W  hat  end  then  could  thepririff 
of  this  transaction  serve  P 

But  though  it  does  not  answer  tbe  purpiit 
that  is  charged  ;  yet  it  is  insisted  upon  to  ba 
prejudicial  to  the  suitors,  and  giving  up  a  grot 
part  of  the  money  due  to  them  from  Wilsop,afld 
done  in  a  claiidestiBe  manner,  and  widioit 
their  knowledge. 

What  proof  then  is  there,  that  tbiscoinpon- 
tion  was  prejudicial  to  tbe  suitors  ?  A  small  oM 
it  is  indeed^  but  for  a  desperate  debt ;  and  wlitl 
proof  is  there  that  they  could  have  had  a  better; 
or  that  it  bad  been  better  to  have  had  oooef 

Ii  is  said,  that  Wilson  paid  to  fiome  of  V 
creditors  their  whole  debts. 
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It  u(  tme  that  was  mid,  but  h  has  not  been 
OTed.  If  it  had  been  proved,  and  the  cir- 
imstanoes  shewn,  probably  it  would  hbFe  ap* 
Ared,  that  he  had  a  particular  yiewlD  payiii|f 
ose  thehr  whole  d^bto,  and  it  might  be  mors 
!ne6ci«l  to  him  to  do  so,  and  keep  tbem  his 
iends  ;  than  if  be  had  |iald  them  only  a  part, 
be  did  to  his  other  creditors. 
And  sniali  as  the  sum  is,  my  fiords,  fife 
e  leave  to  say,  it  had  never  been  go^  in  tbr 
le  beneiit  of  the  suitors,  if  this  oompositfoA 
id  not  been  made.  So  that  2,469^.  has  been 
Dt  n>r  the  creditors,  thoogh  nO  more  should  be 
icovered  from  PouHer,  than  the  1,000/.  al- 
-ady  got  from  him ;  where  nothing  had  else 
een  had,  for  what  appears. 
Ohj,  But  Poulter  was  insnfllcient^  alid  the 
ebt  assigued  from  him  worth  nothing. 
Reap.  As  to  Poulter's  circumstances  at  that 
BSe:  Some  persons  have  been  odled,  who 
ave  proved  (it  is  tme)  that  he  was  insufficient 
fc  that  time,  and  could  not  pay  more  than  8  or 
,(kX)/. ;  but  the  same  vritnesses  give  an  ac- 
oant,  that  his  ill  circumstances  were  then 
sown  but  td  four  Or  fiVe  ptHiUiifdf  his  w- 
uaintance,  and  that  hy  aJ!  other  people,  who 
ad  any  kdowledgeof  him  atthattmie,  he  v^aa 
>oked  upon  to  be  very  safficieni ;  he  had  left 
fff  his  business  upon  hating  raised  an  estate  ; 
le  was  of  gdod  reputation ;  he  lived  at  Hackney 
D  a  house  making  a  |^ood  appearance,  with 
[ood  liimiture,  and  a  great  quantity  of  plate, 
ill  the  last,  till  the  time  of  his  being  put  ih 
>rison»  which  was  not  till  last  year,  tnat  he 
surrendered  him^lf  in  dischara:e  of  his  bail. 

But  suppose  he  wai  not  sufficient,  how  does 
ibat  affect  me ;  I  was  not  obliged  to  concerta 
myself  with  it,  and  left  the  composition  to  the 
Qbanagement  of  the  M^ers;  they  made  it: 
VVilson  had  swnrn  an  affidavit  in  writiug,  of  his 
cirCumsttoces,  and  this  was  as  much  as  he 
couUl  pay  to  the  suitors :  Mr.  Hiceocks,  a  gen- 
tleman of  very  good  reputation,  was  the  Master, 
he  being  then  senior  Master,  to  wiiom  I  re- 
ferred the  consideration  of  it,  according  to  the 
conrse  of  the  Court ;  he  was  upon  his  oath  in 
what  he  acted  therein,  anil  tniAe  his  report, 
that  he  was  of  opinion  this  composition  would 
bo  ivr  the  advantage  of  those  lo  whom  the 
money  waa  to  be  paid.  And  upon  that  I 
ghionded  the  order. 

01^.  But  the  suitors  bad  no  notice  to  dis- 
pute It. 

Resp.  The  consequence  of  that  is  only,  that 
Mr.  Edwards  being  their  trostee,  anil  v^ilson 
knowing  it,  whatever  could  be  done  betvtreeu 
them  would  not  bind  the  suitors,  if  It  were  any 
way  detrimental  to  theth :  Therefore  they  have 
the  benefit  of  all  that  has  been  got  in  upon  it,  and 
yet  b&f e  still  a  right  to  enquire  into  the  true 
eircaiDstances  of  Mr.  Wilson,  and  to  recover, 
in  proportion  with  his  other  *  ereilitors,  any 
eifieGtft  be  shall  appear  to  hare  unfairly  con- 
cealed. 

Upon  the  whole  of  this  matter^  could  the 
Master,  or  I,  have  any  indirect  end  to  serve, 
by  ftUowiog  Wilson  to  compound  it  an'  uhder 


rate?  Itisnot-pnftendedrllhnewfaim; or  could 
intend  him  a  favour.  Why  then  should  I  de» 
signedly  lessen  Dormer*^  f  und,  which  wtm  be- 
fore deficient,  and  wfaioh  J  was  endeavsMirmg  to 
make  upP 

Obj.  But  it  is  said,  that  this  wa»bjr  vuy  di<- 
rection. 

Resp;  Sabpobe  it  were;  they  havei  not 
proved  any  tning  toindoce  a  suspMUon-  tbail  jt 
wasnot peribctly  iiioocent»  nay^. beaeAciai  to 
his  suitors,  or  probable  to  be  so. 

But  the  pnioT  is  miW,  tliat'Mr.  Edwards 
spoke  t»  me  about  it,  aadmaked  mev  if  he  miglft 


compoond  it  of  bimaelf*  1  thought  not :  But 
Mr.  Biococks  having  afterwards  informnt  hiai 
that  it  wasnsiiai  to  do  things  of  that  Innd  upoo 
a  report  gromided  oivithe  party's  oatfa^  and  an 
order  tbundedtbeieoK;  he  proposed  thatmelhed 
and  1  theoght  it  raight  bereo  done.  And  ha 
did  it;  • 

•  Beif  whether  tbia  was  fradent  orias^ndeo^; 
where  is  the  crime  P  This  teuded  nothing  to 
eoneeal  Ilormev^aAars:.  he  was.  known  lo  be 
hftlte;  and  Wilsom's  dehl  waa  esteemed  de« 
ap^fatift.  Yhel«  way  no'  other*  view,  nor  oould 
4»e,  but  to  get  somewhat  towards  Dssmer's:  da- 
iSlciency,  and  nobody  is  at  all  hurt  by  ]L 

Ob|.   But  this  waa  imnsnai* 

Rasp.  InwhatH 

Obj.  No  day  was  appointed  to  bear  eoaoacl 
upon  it. 

Rnp.  My  lords,  theiw  was  no  occasion  for 
cOunsa;  tUere  was  nothing  for  counsel  to  be 
heard  to ;  there  waa  nothing  for  them  to  argue. 
The  order  hi  in  direct  pursuance  of  the  report. 

•ladled,  upon  carelessly  reading  the  Article; 
one  would  imagine  the  char|£e  to  be,  tliat  tbia 
waisan  order  made  upon  Mr.  Edwards,  without 
giving  him  notice,  or  hearing  counsel  Cor  him. 
And  thkt  would  be  very  unusual  and  unjust;  if 
it  were  not  that  it  ia  ordered  upon  his  own  pe- 
tition, and  at  his  own  request. 

Yeur  krdshipa  will  likewise  obsei^e,  that 
this  was  tAie  dd  of  August,  after  the  seals  were 
over ;  and  if  1  roost  lutve  appointed  it  to  come 
on,  upon  a  pubKc  day  (not  to  have  it  concealed) 
ft  must 'have  waited  till  October;  and  by  that 
time  Wilson,  and  his  effects,  might  |)rohably 
have  been  gone,  and  the  opportunity  oft  gettii^ 
any  thing  fost. 

As  to  some  few  new  obaervations  made  »non 
reading  tbese  proceedinjjs,  I  see  not  how  taej 
tend  to  prove  any  crime  m  me. 

<Obj.  They  are  not  filed. 

Reap.  That  is  not  my  affair.  And  if  tbev 
are  never  filed,  they  will  afiect  nobody^  and 
cannot  possibly  do  harm. 

'Olj.  Home  linea  or  worda  aupeared  rated 
out;  which  import  that  Mr. 'Edwards  aboold- 
be  indemnified. 

Resp.  Itiie  acted  fairly  in  this  matter,  be 
would  be  indemnified,  though  these  wordswere 
out ;  and  ift^he  did  not,  tKey  ought  not' to  be  in. 

In  shoH,  here  is  not' the  leiast  evidence,  hot 
that  this  composition  was  made  with  a  view  to 
gef  as  much' arcould.be  for  tbe'Mltttors,  Out  of 
adlBKperale  d^;  tbeie  la  nobody  hart  by* it$ 
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tbat  any  of  the  BlMcrt  would  fiaj  ML  nlWr 
than  Jet  noe  know  what  waa  ia  bis  bodi; 
which  was  all  the  ooDaeqaeaoe  ef  mj  haiia^ 
an  account  ?  It'  it  cannot ;  wb j  akoald  it  W, 
withput the  least  proof,  imac^ioed,  thatlriMNU 
expect  it? 

in  the  second  place,  I  most  beg  lea?e  to  ob- 
serve, that  the  Blasters  best  know,  wbtt  effect 
that  letter  had  a|ioo  them,  and  what  wai  th 
motire  of  their  adraocing  that  mooejf ;  to 
none  of  them  hfive  sworn,  tbat  they  were  in  the 
least  induced  to  pay  the  money  by  the  feu  tf 
that  letter,  or  bji  the  apprehension  of  kii| 
forced  to  give  in  their  accounts  if  they  did  nk 
compUr.  Nor  do  the  circuoMlances  ibtwiL 
For  Mr.  Conway  came  in  but  tliatin  Pdbnii;, 
and  had  but  litUe  money  in  hie  hands,  isd  t 
veiy  short  a^xount  to  make, ,  Mr.  Kyoutoi 
and  Mr.  Tho.  Bennet,  who  are  nowdefidot, 
were  not.  then  Masters.  Mr.  fiolford  bsd  frt 
an  account  ready,  yet  be  paid.  Mr.  I^tm 
gave  in  no  account,  andy et  be  did  not  dsj. 

So  that  upon  a  view  ofthe  evidienoe,  nereiii 
good  action  done,  very  beneficial  to  tbA  loitiiis 
and  no  indirect  pra(:tice  to  bring  it  aboot. 

And  therefore  the  charge  not  being  prored^ 
1  am,  according  to  my  general  plea,  notguHiy 
ofthe  matters  containedin  this  Article,  otm^ 
of  them,  in  manner  and  form  as  they  are  thoai 
charged  against  me.  And  there  is  no  oocM 
to  make  out  what  I  hare  stated  in  my  Aoitc^ 
to  have  made  this  matter  more  clear,  in  am 
thev  had.give^  occasion,  by  having  prodooel 
evidence  to  maintain  their  Chaige. 

However  I  have  shewn  a  second  letter^ 
written  bj  my  order,  in  November  fbllovag, 
requiring  those  accounts  with  more  earoeriBeK 
Mr.  Cottingfaam  produces  the  drauffbt  of  it, 
and  though  he  win  not  swear  positiv«y  tiuttb 
delivered  orsentit,  becauae  be  does  ootM 
any  memorandum  of  it ;  he  verily  beliefcf  hi 
did,  and  has  not  theleut  ground  to  sospecttte 
contrary. 

Your  lordships  will  observe,  how  very  pir- 
ticular  the  account  was  directed  to  be. 

Thefirstletter  was  wrote  the  14th  of  Fihv- 
ary,  1790.  Your  lordships  will  give  me  lesft 
to  read,  the  copy  kept  of  it. , 
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and  if  it  be  not  of  advantage  to  the  miitors,  they 
may  avoid  it. 

The  15,  16,  and  i7th  Artklea  were  opened 
iogetber:  Bat  one  gentleman  spoke  more  par- 
ticularly to  the  17th,  as  beinff  of  a  difierent 
nature  fiom  the  others ;  and  therefore  I  will 
speak  to  it  separatel  v. 

The  prinapal  anqedaof  the  15th  and  16th 
Articles  are  4,500/.  raised  by  the  Masters, 
and  1,OOOA  by  myself,  towarda  Dormer's  de- 
ficiency. 

In  tne  last  Article  I  apoke  to,  the  crime  waa, 
lessening  Dormer's  eflects  by  a  triflii^  com* 
position ;  in  theae,  incraasing  them  5,500/.  ia  a 
enme. 

At  first  sight,  one  wouldt  hink  this  commend- 
able %  but,  by  I  know  not  what  fatality,  every 
thing  grows  criminal  by  my  having  any  concern 
in  it  My  intention  inftels  all.  It  ia  said  that 
I  intended  by  it  to  carry  on  my  corrupt  par- 
poaea,  tbat  is,  aaoneef  the  gentlemen  explained 
it,  to  conceal  Dortner'iB  deficiency. 

But  all  that  appears  upon  the  proofs  offered 
lela^g  to  my  wtention  is,  that  here  waa  a 
atreng  desire  to  make  good  Dormer's  defi- 
ciency ;  and  that  way  of  cencealing  it  la  aurely 
not  blamable. 

But  then  as  to  the  4,500i.  it  is  said,  that  I  in- 
duced the  Masters  to  pay  it  by  colour  of  my 
anthority. 

How  u  this  proved  ? 

Mr.  Conway  praduces,  and  prevea,  the  re- 
ceipt he  had  ^ven  him  by  Mr.  Edwaida  for 
500/.  voluntarily  contributed  by  him  towards 
Mr.  Dormer's  deficiency  ;  and  saya,  that  he 
bad  promised  it  in  February,  and  paid  it  ac- 
cordingly in  August 

Mr.  £dwards  says,  that  in  17S1  he  received 
500/.  a  piece  from  all  the  Masters,  but  Mr. 
lightboun. 

Mr.  Lightboun  aays,  tbat  when  Mr.  Cotting- 
bam  spoke  to  bim  of  it  in  February  1780,  be 
told  biro,  all  the  other  Masters  had  agreed  to 
it;  but  Mr.  Lightboun  refqsed  it:  that  I 
never  spoke  to  bim  of  it  till  January  17^9, 
which  waa  near  two  years  after ;  that  then  I 
"was  so  far  from  making  use  of  my  authority, 
that  when  he  aaked  me,  whether  it  waa  my 
proposal  or  the  Maaten' ;  <«pon  ita  beipg  said,  it 
came  from  the  two  senior  Masters,  no  took 
occasion  to  speak  more  freely  against  it;  and 
though  I  used  some  arguments  with  him,  yet 
he  says  I  left  him  to  his  own  inclinations. 

My  lords,  these  are  their  proofs.  But  they 
are  to  be  helpt  out  by  some  constructions. 

Obj.  It  is  said,  that  the  letter  which  1  caused 
to  be  sent  in  February  1720«  to  require  them  to 

S've  in  their  accounts,  was  in  order  to  teirify 
em  to  come  into  a  composition :  for  it  is  said, 
when  that  had  its  effect,  and  the  money  was 
paid,  they  were  not  obliged  to  bring  in  tbeilr 
acoounta. 

Reap.  This  then,  I  suppose,  is  that  colour  of 
authority  by  which  (accoraing  to  the  charge  in 
this  Article)  I  Induced  them  to  contribute. 

But  m  tne  first  place,  I  beseech  your  lord- 
ib^  to  coniider»  whether  it  can  be  thought, 


Read$ :  "  Fekruarw  14,  im 

**  I  am  commanded  by  my  lord  to  ngaiM 
you,  that  you  do,  withaH  cenvenient  speed,  ay 
before  hia  lordahip  an  aooooot  in  ssreni  €&> 
Inmns ; 

<'  1.  Of  the  cause. 

**  S.  Solicitor,  or  Agent 

"  3.  The  date  ofthe  Order. 

**  4.  For  what  purpose   the  moocgr  vv 

brought  in. 
"  5.  How  much  was  brought  in. 
<«  6.  When. 

"  7.  How  much  in  band. 
**  8.  How  much  on  securities. 
"  9.  How  much  paid  out 

A  distinct  Account  of  Secmiti* 

«*1.  Cause. 
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>«  9.  Fromwbotn  the  •ecttrity  is  taken. 

*<  3.   What  the  secorit  j  is.    ^ 

*^  4.  In  whose  name  taken. 

**  5.   For  how  macb  each  secnrity* 

«<  6.  The  total  of  the  several  securities. 

*'  T.  In  whose  hands  lodged. 

A  distinct  Account  of  Honey  paid  out* 

«<  1.  Cftoee. 

**  3.  By  what  order,  or  what  date. 

•«  3.  \Vben  paid. 

«*  4.  To  whom." 

The  second  letter  is  dated  the  7th  Nof .  1731 ; 
ad  is  in  these  words : 

<<  By  my  letter  of  the  Uth  of  February  last, 
signified  to  yon  my  Lord  Chaitcellor's  plea- 
ure,  which  was,  that  you  should,  with  all  con- 
enient  speed,  lav  your  account  before  his  lord- 
hip,  the  method  whereof  was  to  be  in  sereral 
iolumns/ subscribed  at  the  foot  of  that  letter. 
'.  am  now  farther  to  acquaint  you,  that  his  lord- 
hip  b  very  mnch  surprised  to  find,  that  in  all 
his  time  no  such  account  hath  been  laid  be- 
ore  him ;  and  therefore  hath  commanded  me 
x>  tell  you,  that  it  is  expected  to  be  delirered  on 
IT  before  the  last  day  of  this  term ;  and  if  this 
is  not  complied  with,  you  will  obu^  his  lord- 
ihip  (though  very  un  willingly)  to  thmk  of  other 
measures,  which  I  doubt  not  but  you  will  SYoid, 
by  a  ready  compliance  with  what  is  a  second 
lime  required  of  you.  And  to  the  end  there 
may  be  no  mistake  as  to  the  method  of  your 
accounting,  I  have  subscribed  it  again  at  the 
foot  of  this  letter." 

And  Mr.  Cottingham  explains  what  he  ap- 
prehends was  meant  by  that  passage  of  other 
measures,  that  I  would  make  an  order  in  ibrm ; 
that  is,  an  order  of  court  to  be  entered  with  the 
Kegister.  He  tells  your  lordships  what  repre- 
sentations they  made  of  the  difficulties  of  draw- 
ing op  such  accounts :  And  I  did  not  after- 
wards insist  upon  them.  And  your  lordships 
will  be  pleased  to  observe,  that  the  letter  sent  by 
me,  in  form  of  an  order,  in  NoTcmber  last,  by 
,adnce  of  the  lords  of  tiie  coundl,  was  for*  an 
account  much  in  the  same  manner.  The  words 
are  these: 

TRtfoit.]  «  Dated  3d  Nao.  1724.     ' 

^  Let  the  sereral  Masters  of  the  High  Court 

of  Chancery  forthwith  prenare  and  deliver  to 

me  a  perfect  account  of  tne  money  in  their 

hands,  therein  distinguishing  in  several  columns, 

**  The  names  of  the  parties  to  the  cause. 
.   *^  Money  or  securities. 

<<  The  dates  of  the  orders  for  bringing  in. 
*<  The  lime  of  bringing  in  each  sum. 

<*  Pfertlcolarlv'  expressing  the  sums  trans- 
ferred and  paid  to  them  at  their  coming  into 
their  offices,  in  the  first  place. 

**  How  the  same  hath  been  disposed, 

*<  When  and  by  what  order. 

**  What  sums  paid  out,  and  to  whom, 
'    tt  Wbat.iovested  in  aecaritias,    ■ 


«<  Specifying  the  Securities  by  Date,  Nusi- 

bers,  ^« 

"  Where  the  security  are  at  preseot^- 
"  What  money  remains  in  their  hands, 
<*  Where  ihe  same  now  is.'* 

Mr.  HoUbrd  tells  your  lord^bips^  that  ano^ 
ther  account  was  carried  in  by  my  order,  !»• 
stead  of  one  so  particidar ;  for  that  an  account 
drawn  up  in  that  manner,  would  have  taken  up 
several  months:  and  in  Pebroary,  1781  or  173f, 
it  most  have  taken  up  many  more ;  because 
there  were  then  Masters,  who  had  been  much 
longer  in  their  offices  than  Mr.  Holford  the 
now  senior  Master  had  in  November  last  been 
in  his:   and  those  accounts  must  have  gone 
through  their  whole  time.     And  if  your  brd« 
ships  will  be  pleased  to  look  upon  the  Report 
on  the  taUe,  it  will  appear,  that  the  juogei 
and  directors  reported,  that  no  regular  accounts 
could  be  taken,  unless  they  werehrought  dowa 
firom  the  beginnuij^  of  the  time  that  each  Mas* 
ter  had  been  in  hu  office ;  and  yet  the  lords 
'  never  insbted  on  any  such  accounts  afterwards, 
(though  i  had  made  an  order  for  them  by  their 
advice)  nor  the  lords  commissioners  since; 
which,  what  is  it,  bnt  falling  into  the  same  sen> 
timents  that  1  had  done  before  P  The  requiring 
the  dates  of  the  orders  on  which  money  was 
paki,  and  the  solidton'  names  (which  I  fbuuA 
not  one  of  the  Masters  wasaUe  to  give  me)  was 
intended  by  me,  that  I  might  be  able  to  make 
some  eiaminatkm  mto  the  truth  of  the  acoonnts 
that  shonki  be  given  in.    And  for  want  of  thai, 
yoor  h>rdshipo  know  what  methods  the  leids 
commissioners  have  been  foned  to  take,  to 
%ave  the  accounts  of  the  several  Masters  print- 
ed and  publiahed,  and  dispersed  thronghoot 
Boglantl  at  a  pnUie  eipence,  that  people  may 
come  m  voluntarily  to  make  a  surchaige.  And 
yet  it  is  well  known,  that  the  preparing  the  pre- 
sent accounts,  sheet  as  they  are,  containing 
only  the  hatenoes  of  securities  and  cash,  wluoi 
'the  Masters  owned  to  be  then  in  their  hands  vk 
each  cause,  so  took  ap  theur  times,  that  the  b»- 
sinesa  of  the  Court  before  them  stood  stiU  for 
some  time,  and  their  attendance  m  Court  was 
dispensed  with.    No  Wonder  then  If  I  did  not 
insist  on  these  aeoofhits,  which  were  to  be  at- 
tended with  so  tnrableseme^  so  ledkMis,  and  so 
fatiguing  an  enqoiij. 

Theae  are  some  nets  that  I  have  m»t  indeed 
examined  to ;  -but,  vrith  sabmisBkNi,  I  do  net 
stand  in  need  of  them :  if  I  dki,  they  ale  noto- 
rious ;  and  I  believe  the  Managers,  some  of 
them  at  least,  know  them,  and  will  not  deny 
them ;  and  the  Masters,  being  your  lordships' 
atten^nts,  may  be  asked  to  tliem  by  any  of 
your  tordships  who  shall  think  there  needs  any 
farther  satinaction  to  be  given  concerning 
them. 

Obj.  Bnt  why  then  did  1  not  content  myself 
with  the  shorter  accounts,  and  take  them,  at 
least  such  as  were  delivered  into.the  committee 
of  council? 

Resp.  As  to  those  accounts,  I  shall  beg  leave 
to^iay  something  upon  them  onder  theJBigh* 
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tnotb  Artide,  wbieh»  I  flatter  mjrwU;  will 
nre  yoar  lordshipft  ^entice  tfttiiiaction  on  that 
bead. 

Upon  the  Sixteenth  Article,  1  take  the  libertv 
to  lay  as  to  the  1,000/.  paid  on  Mrs.  Cbitty^ 
Mcoant,  1  never  expected  that  an  act  of  hu- 
manity to  Mr.  LockaMtn.  should  be  made  a 
dime. 

The  supposed  crimen  I  think,  oonsists  in  this, 
Ihat  it  was  in  farther  prosecation  of  my  iugnst 
and  corroot  purpoacs,  that  is«  keepioff  up.  mj 
gain  in  selling  places,  by  oonoealiog  DonnerVi 
deficiency. 

flew- is  this  proved  T 

Mr.  Lockman  tells  of  bn  auplying  to  .me» 
•ad  my  aayin^f  to  him  at  6nl,  taat  it  should  be 
paid ;  nut  telhng  him  after^  that  there  were  not 
sufficient  of  D^rmer^s  effects  left ;  that  the 
MastenMwere  in  ^at  apprehensions  of  losing 
4he  pvofiti  of.  their 'plaoesy  and  were  not  williag 
io  advanoe  4Hiy  money ; '  that  be  told  me  of  a 
composition  he  bad'  made,  that  the.  time,  was 
near;  that4hen  I  said,  i would  order  Gottiog- 
ham  to  My  the  money  ;  .but  told  him,  that  if 
Mrs.  Cnifty  had  nothing  else,  he  mighty  by 
marrjrittg  her,  make  himself  worae ;  for  there 
would  be  no  more  money  paid  her  thence. .  And 
Jie  awcars*  that  Jie>  did  not  look  upon  that  sum 
4o  be  paid  out  of  compassion,  but  only  as  it  was 
due.  He  says,  it  was*  about  a  fortnight  before 
the%000/.  was  paid,,  that  Itoldiiim  no  more 
would  be  paid.  Upon,  some  questions  put  to 
liim  by  mcy  be  said,  he  aaked  for  another  1,000/. 
.ooaoooootofMta.Chilty's  children:  but  that 
aAer  f  had  told  him,  no  more-  than  the  first 
mentioned  1^000/.  would  be  paid,  which  was  a 
ftptwght  before  it  was  faid,..he  asked  it  no 
more ;  and  denied  that.he  applied  for  the  pay- 
ment of  MO/,  or  574/^  after  1  had  prDmised.tne 
1,000/. 

My  lordfyall  thia*  supposing  it  true^  does  not 
prove  that  I  paid.tbia  'money  to  lOomaBal  Dor- 
•mer's  deficiency ; .  for  be  saya  1  told  him  be- 
fore, thatDomser'a  eifects  were  all  gone ;  and 
at  the 'time  when  I  made  the  promise  of  that 
money,'  I  fold  bim  no  more  of  her  money  would 
be  oaid. 

^And  is  it  lightly  collected  from  this  action, 
witbeut  larther  proof,  that  my  intention  in  pay- 
ing this  money,  was  to  conceal  the  very  tninff 
which  I  at  the  same  time  exprsssly  published  r 
•  But,  my  lords,  it  is  full  v  proved  on  my  part 
•  by  Mr.  Cottingham  and  Mr.  Elphinstone,  that 
this  1,000/.  was  advanced  out  of  a  generous 
•ooipassion,  and  not  out  of  any  by* end :  that 
his  application  was  fimnded  on  this,  that  he  waa 
to  marry  Mrs.  Chttty,  and  was  to  have  this 
1,Q00/.  to  pay  a  composition  for  his  debts ;  that 
I  bad  sent  him  word  of  the  deficiency,  and  that 
.he  ooold  not  have  the  money  ;  so  the  great  se- 
cret was  out:  but  that  he  afterwards  appeared 
in  thejucmost  distress  and  agony,  in  danger  of 
iaj»og  violent  bands  on  himself,  and  desperate : 
thia  distress  moved  me ;  I  told  bim,  I  would 
order  the  money  to  be  paid  out  of  compassion 
to  htm ;  he  afterwards  spoke  of  it  with  the  ut- 
■fldmoiribdgment:   I  tpM  him  this,aad 


gave. the. order  accordingly  on.lf«i4ty,  u4it 
was  paid  the  Thursday  tolloviag,  wiudi  vn 
the  80th  of  July  I  and  as  to  Mr,  Lockmi'i 
testimony,  who  denied  tl|^t  he  applied  far  i 
farther  sum ;  it  baa  been  proved  under  bawi 
band,  that  he  applied  for  574/.  for  Mrs.  Chitt^, 
on  pretence  she  could  no  otherwise  spare  Jua 
the  whole  1,000/.  aod  this  after  thi!  time  vu 
appointed  for  Mn.  Chitty  to  reoeife  the 
1,000/. 

[Here  the  Earl  of  Macclesfield  infmini&^tli 
Lords,  that  he  found  himself  so  iar  spent,  u 
not  to  be  able  to  proceed  at  present,  the  Hnk 
adjourned  during  pleasure ;  aod  after  sooe 
time,  the  House  being  resumed,  the  Earld 
Macclesfield  went  on.] 

My  lords,  when  ;|ronr  lordship  were  pleairi 
to  allow  me  to  retire,  I  was  just  upoo  lln. 
Chitty 's  1,000/.  and  bad  apoke  of  that  pirt  rf 
the  transaction  that  related  to  Mr.  Lockn». 
And  as  to  the  next,  which  is  the  charge  of  es- 
deavouring  to  persuade  the  Masters  to  advsM 
that  1,000/.  and  usine  the  argaments  iu  the 
Article  mentiooed  for  that  purpose. 

Upon  the  evidence  it  does  appear,  that  thai 
waa  a  meeting  of  the  Masters  at  my  hoan  is 
the  latter  end  of  J  uly  last ;   aod  some  soch  a- 
guments  used  as  in  the  Articles,  but  oot  (tiii 
charged)  to  have  a  present  purpose  of  ptjiof 
tlie  1,000/.  answered,  but  to  have  Dormer's  ii- 
ficiency  all  made  good,  by  email  aaniial  laj* 
ments  out  of  each  office.    A  view,  which  I  Wfi 
your  lordships  will  think  very  ioDooent  m 
commendable,  whether  bkely  to  be  soconrfd 
or  not.    And  this  was  so  much  the  ialeiU  tS 
my  desiring  the  Masters  to  come  together,  tbl 
though  that  1,000/.  was  the  immaliate  ocO' 
sion  that  discovered  the  effects  to  be  tbea  il 
gone,  and  so  might  naturally  be  meounf^i 
and  1  doubt  not  but  it  was^  1  do  oot  yet  it- 
member  that  I  persuaded  the  Masters  to  fSJ 
it ;  nor  does  Mr.  Lovibond  remember  it ;  iw 
Mr.  Holford's  exnremion  waa  (if  I  took  hia 
right)  only,  that  be  apprehended  it  was  bms- 
tioned  as  if  the  Masters  should  cootnbate  is 
make  up  that  1,000/L     However,  mv  lor^ 
that  waa  not  the  end  which  I  aimed  at  sm 
mentioned ;   and  upon  the  whole  evideooeiB 
agree,  that  the  discourse  about  the  1,000^  «<< 
aeon,  over,  and  ended  with  my  sayio^.  That  I 
wouM  take,  or  bad  taken  careof  it.  Mr.Lighlp 
boun  says,  he  is  not  sure  which  of  the  two  ei- 
pressions  I  made  use  o£     And  even  Mr.  llMk 
Bennet  says,  that  when  I  had  said  so,  oatbi^f 
was  afterwarda  aaid  of  that,  but  of  Donori 
deficiency ;  and  then  came  in  the  discourse  sf 
the  parliament    Mr.  Holford  represents  it,tbit 
after  some  discourse  of  the  1,000/.  I  spoke  « 
Dormer's  deficiency ;  and  narticolariy  of  iv 
mischief,  wbkb  waa  what  Mr^  Edwards  badi 
little  before  aaid,  that  some  had  bad  all,  •» 
others  none,  (which  would  not  at  all  be  cuiw 
by  payment  of  this  1,000/.)  and  that  tbei  I 
mentioned,  that  that  might  make  great  efauDO** 
and  possibly  occaaion  a  paifiamentary  m^'- 
where,  if  it  WM  resolved  that  buying  w» 
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ilaoea  was  ftgainst  the  smtate  of  £d.  6,  it  might 
iffecl  me  in  the  disposil  of  the  placee,  end  the 
iastera  in  the  enjoymeDt  of  their  places :  he 
njs  serera)  things  were  proposed,  but  nothing 
creed  on.  One  proposal  was,  whether  if  the 
llasters  were  continued  on  the  same  foot  they 
lad  been,  it  would  not  be  wor^  their  while  to 
iODtribnte  P 

The  Masters  have  not  had  so  good  memories 
a  this  case  as  I  hoped.  But  Mr.  Loviliond 
loes  swear,  that  all  or  the  greatest  part  did 
heo  agree,  that  if  their  oMoeB  were  estaUishecl, 
m  they  had  been  for  forty  years,  they  would 
nake  au  annual  contribution  towards  Dormer's 
leficiency.  And  he  heard  nobody  say  other- 
rise,  only  he  himself  (he  says)  did  not  agree 
»it. 

So  that  it  appears  upon  the  whole,  that  what 
[  said  was  not  with  intent  to  supply  a  present 
inrpose,  as  is  charged ;  for  1  bad  declared  to 
hem,  I  had  taken  care  of  that,  or  would  take 
^e  of  it.  And  if  I  could,  by  setting  sncb  an 
sample,  or  by  atny  arguments  I  could  use,  in- 
loce  them  to  contribute  by  payments,  as  they 
sonld  be  spared  out  of  the  profits  of  their  ot- 
Sees,  to  make  good  the  whole  deficiency,  or  if 
Mt  all,  vet  to  make  good  the  proportion  of  those 
irho  had  had  no  part  of  Dormer's  effects,  I  see  no 
tiarm  ;  and  I  am  sure  there  was  no  fraud  in  it. 
It  is  to  conceal  it,  and  prevent  clambur  or  en- 
{uiry  about  it,  only  by  paying  it ;  which  would 
leave  no  room  or  occasion  for  damonr  or  en- 
fuiry  ;  or  if  they  could  not  pay  the  whole,  by 
paymg  the  proportion  which  any  one  could  be 
ratitl^  to. 

And  this  proposal,  to  have  it  paid  bv  annoal 
payments  out  of  the  seferal  offices,  did  not  tend 
to  raise  the  price  of  them,  bat  on  the  contrary, 
\iy  laying  a  burden  on  them,  would  greatly  cu- 
ninish  their  value. 

Whether  the  design  I  had,  or  the  arguments 
[  used,  were  prudent,  or  discreet,  or  proper,  I 
lubmit  to  your  lordships'  judgment ;  but  the 
ftrgumrnts  were  not  used  for  the  purposes  in 
the  Article,  but  for  the  benefit  of  the  suitors  of 
the  0»urt. 

Bui  to  give  this  some  appearance  of  a  crime, 
they  are  forced  to  attribute  it  to  criminal  views 
and  designs,  of  which  they  have  made  no  proof, 
nor  shewn  any  probability,  scarce  possibility, 
that  tbey  were  the  principles  of  this  action. 

1  might  farther  observe,  that  the  paying  the 
1,000/.  and  leaving  the  500/.  Twhich  in  the 
very  same  order  is  directed  to  be  paid  to  the 
plaintiff)  unpaid,  and  the  574/.  demanded  by 
Ifr.  Lsdunan,  unpaid ;  would  not  at  all  hinder 
the  deficiency  from  breaking  out. 

As  to  the  expression  charged  in  the  end  of 
the  Article,  to  be  used  by  me,  I  agree,  I  used 
one  very  near  it ;  bat  with  other  expressions 
along  with  it  (which  the  witness  in  effect  owns) 
that  8hew,.I,could  not  possibly  have  any  ill  de- 
sign in  it  {  nor  could  any  inconvenience  ensue 
upon  it.  No.  question  had  till  that  time  been 
Uud  before  the  Court  refatting  to  Dormer's  de- 
ftdeocy  s  Chitty's  was  only  an  application  for 
Favour,  for  a  sum  then  paxtkwlarW  wanted,  be- 
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cause  there  were  at  that  time  no  effects ;  and 
was  paid  by  me  out  of  compassion  ;  there  was 
no  question  of  right  about  it  to  be  decided,  as 
was  here,  when  the  dispute  was,  who  was  to 
bear  the  loss,  if  any,  and  could  be  determined 
only  upon  circumstances.  I  at  the  same  time 
was  so  far  fh>m  endeavouring  to  have  it  be- 
lieved, that  there  was  no  deficiency  in  Dor- 
mer's office,  or  that  I  knew  not  of  it,  that  I 
declared  a  great  deal,  which  I  knew  about  that 
matter. 

As  to  what  they  object,  that  the  order  is 
drawn  up  in  such  a  manner  as  implies  (as  they 
say),  my  being  wholly  ignorant  of  the  matter, 
by  directing  an  enquiry,  whether  there  was 
likely  to  be  any  deficiency  or  not: 

Give  roe  leave  to  say,  that  if  1  bad  known 
more  of  it ;  if  1  had  known  to  a  farthing  what 
Dormer's  deficiency  would  be ;  I  could  not  as 
a  judge  found  an  order  upon  my  own  private 
knowledge,  but  must  make  it  in  the  same  man- 
ner as  if  I  had  known  nothing  at  all ;  and  ac- 
cordingly that  order  is  worded  in  the  same  man- 
ner, as  it  must  have  been,  if  1  had  never  heard 
^f  Dormer's  failure  before. 

Besides,  it  had  been  then  talked,  that  Wilson 
had  not  dealt  fairly  in  his  composition ;  and  if 
so,  and  if  he  were  worth  it,  the  suitors  might 
recover  near  2S,000/.  more  agaiost  him^  A 
matter  extremely  proper  for  the  Masters  to  en- 
quire into. 

As  to  the  17th  Article,  which  relates  tdior- 
ders  fbr  payment  of  monies  deposited  with  Dor- 
mer ;  which  Mr.  Edwards  ^as  is  charged)  was 
directed  by  me  to  pay,  witnout  regara  to  that 
proportion,  which  ought  to  have  b^  observed 
in  a  defective  fond  : 

They  have  read  four  orders  made  by  me,  and 
no  more,  three  of  them  in  one  cause ;  and  only 
one  of  them  directs  the  whole  money  to  b# 
paid  out.  I  said,  in  my  Answer,  that  I  did  not 
know  that  I  had  made  any  other  order  than 
that  of  Chitty ;  but  believed  the  Court  might 
have  made  others;  which  gave  occasion,  it 
seems,  to  some  of  the  gentlemen  to  wonder  at 
the  distinction  between  me  and  the  Court.  My 
meaning  was,  that  such  orders  might  have 
been  made  by  the  Court  in  my  absence,  for 
auffht  appeared ;  that  is,  by  the  Master  of  the 
Rolls  and  Judges,  with  others  in  commission 
for  hearing  of  causes. 

But  as  to  what  was  done  by  me ;  the  proper 
Answer  to  this  Article,  the  true  one,  and  I  hope 
a  satisfactory  one,  is  that  I  acted  so  as  1  thought 
would  be  most  for  the  good  and  benefit  of  the 
suitors.  I  fully  believed  all  along,  that  the 
whole  would  be  made  good,  to  which  1  contri- 
buted all  I  could ;  and  1  acted  accordingly.  If 
I  was  mistaken,  I  hope  it  is  no  crime. 

As  to  the  18th  Article,  three  neglects  arc 
charged  upon  me  in  this  Article. 

1.  Not  taking  proper  care  of  the 

lodged  withtne  Masters. 
S.  Not  taking  security  for  the  cash. 
3.  Not  taking  the  Masters'  acconnis. 

4P 
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There  is  inotber  thing  exprened,  which  it 
permitfffig  and  cneoiira^hi^  the  Mtslers  to 
thiflic  with  the  niiton*  money  adH  e4fect0.  But 
that  1  apprehend  meana  only,  tbatth^  not  tak* 
ingf  due  care  to  hindeMliefii,  h  pcnAittiiig'  aad 
Meooratrin^  them.  So  vtiat  it  dnea  imn  itiaket 
distinct  hranch  of  the  Article;  but  is  only  a 
itippoaed  oonaequ^iice  of  the  rest. 

Aa  te  the  aecurities  and  cash,  what  I  aian 
tSliai^ed  to  hate  omitted  doing,  was  never  done 
before  by  my  predecessors,  nor  desired  then 
of  me  by  the  suitors.  And  therefore,  1  suppose, 
there  is  a  particular  reason  assigned  why  it 
•houM  bate  been  done  by  me,  though  not  be* 
fore ;  and  that  is  Mr.  Doraser's  failure,  which  is 
charged  to  have  been  chiefly  occasioned  bv  his 
iakiiig  upon  hitnself  unduly  to  dispose  and  em- 
tiloy  Uie  money  and  effects  of  the  suitors  in  his 
liands.  And  thiA  the  Article  charges  that  I  knew. 
'  My  tordc,  as  to  this  particular  reason:  to 
add  a  new  duty  to  my  office  from  it,  and  to  lay 
ikie  under  an  obligation  to  do  that  which  my 
predecessors  were  not  obliged  to  do ;  it  ought  to 
he  clearly  made  out  that  the  flbct  is  true,  that 
this  was  the  cause  of  Dormer's  failure ;  thtt  I 
knew  it  to  be  so;  and  that  thereby  it  became 
my  dutr  unasked  by  the  parties  interested,  to 
make  the  new  prorisien  expected.  But  iHere 
is  no  proof  that  Dormer  did  unduly  dispose  of, 
or  employ  the  money  and  effects  of  the  aoitora 
in  bia  hands ;  mudi  less  is  it  proted,  tbait  I  ervr 
kq|sr  it,  or  had  the  least  reason  to  suspect  it; 
but  the  contrary. 

Tbe  account  Mr.  Parkhnrst  gate  of  what 
passed  at  the  time  of  Dormer's  going  off,  was 
this  (which  was  represented  to  me,  and  never 
shewed  to  be  false),  tbat  Mr.  Dormer,  who  was 
Ills  uncle,  informed  him,  that  having  happened 
to  receive  a  greater  sum  than  ordinary  out  of 
tbe  Exchequer,  and  going  into  the  country  in 
the  long  vacation  1720,  he  knew  not  where  to 
leave  it  safer  tiian  with  Mr.  Wilson,  an  emi- 
nent banker ;  and  he  left  it  with  him  to  the 
vdue  of  24^000/.;  that  upon  his  return  to 
town,  he  found  Mr.  Wilson  stopt  payment ; 
and  that  therefore  be  would  withdraw  himself, 
for  fear  of  a  gaol ;  that  accordingly  he  went 
into  Ilolland,  and  wrote  a  letter  from  Rottei^ 
dare  to  Mr.  Parkhuist,  with  one  inclosed,  to  be 
shewn  to  the  Masters,  and  sent  to  me  or  Mr. 
Cottingham  ;  he  gave  some  account  of  tlie 
letter,  that  it  set  forth  the  case  to  the  effect 
above ;  and  tbe  d^ught  thereof  is  in  the  hands 
of  tbe  Managers,  which  they  might  produce, 
if  they  thought  proper.  This  I  took  to  be  the 
true  state  of  the  case ;  and  never  heard  an v 
thing  to  the  contrary  (except  Mr.  Liffhtboun^ 
guesses*  founded  on  no  fact,  but  on  the  great- 
ness of  tbe  sum,  which  this  accounts  finr  another 
way)  till  December  last,  when  t  was  told  that 
Wilson  pretended,  he  borrowed  it  of  Mr.  Dor- 
mer at  an  high  interest ;  but  as  this  appears  to 
be  spoke  in  excuse  of  himself,  an  after- thought 
It  (bar  years  distance  is  little  to  be  regarded  ; 
and  however,  if  it  were  true,  ought  not  to  affect 
me,  to  whom  it  was  never  disckMed.  But  ac- 
cording «y  this  that  1  hwe  statad  sibAte,  which 


was  certainly  tbe  truth  of  the  case,  or  bo««va 
what  appeared  lo  me ;  Donner's  fsifase  nw 
not  occasioned  by  his  nndoe  disponag  sf  «r 
employing  the  money  and  effects ;  hot  it  «■ 
a  misfmtone  owing  to  tbe  year  1T20,  sad  sir- 
cwnstaneea  pecuUar  to  tliat  time ;  an  net  Bhdy 
to  ha|ipen  again.  On  Dr.  Eddi^nry's  fnlsR 
there  appeaml  no  accident,  but  bis  own  ill  ess- 
duct:  yet  no  change  was  made  by  the  Lord 
Chancelfor,  aa  to  the  eActa,  or  cash,  or  giviD^ 
security. 

fiutftwasufrged,thal  though  this  had  nothm 
desired  of  me ,  by  the  auitors,  it  had  been  ps- 
pooed  to  me  by  the  Masters  tbcmselves : 

And  three  of  the-  Masters  were  called  a 
prove  this.  But  only  two  of  then  preteadn 
nave  spoke  to  me  about  it,  Mr.  ligbtbona  ti4 
Mr.  Kynastoo.  Mr.  Holford,  the  Srd,  ami, 
He  never  was  once  with  me  aboat  it,  oolylit 
liked  tome  things  which  Mr.  ligfatboaalDiil 
him  he  proposed. 

Mr.  L^htboun's  whole  evideooe,  taktsifi 
together,  clearly  proves  what  1  aet  fnth  is  nj 
Answer;  that  I  had  in  view  thre«  thingi:  1. 
The  teakrag  good  Dormer'a  deftciency.  1 
Settling  Masters  in  then*  juat  rights.  S.  8^ 
onring  the  suitors  ihNti  fntni^  accideotB.  Tk 
1st  waa  the  principal,  aad  alvmys  uppermnl 
with  ma.  The  9nd  waa  phunly  oecesstty,  ii 
order  to  that.  The  drd,  for  aecuring  the  ssiMi 
ftom  future  aoddenta  of  that  hind,  1  wBilil» 
wise  rwy  deai/ous  of;  bat,  I  own,  at  dm 
time,  while  I  thought  tbe  Masters  thsa  a 
being  penons  of  abihty  and  subaianee,  sod  !• 
gave  me  no  reason  to  think  otherwise,  I  ifpR* 
Minded  there  waft  no  need  oiPaDy  extraonhou; 
axpMlitldn  in  it. 

As  to  making  good  tbe  Mtniency ;  it  if- 
poars,  that,  at  the  time  of  Mr.  Li^tboun*Bfr^ 
posal,  the  Masters  were  all  willing  to  emttn- 
bute ;  only  Mr.  Lightbonn  ttood  4>iit ;  sad  lu 
Reason,  which  in  his  examination  to  the  10tb 
Artide  he  says,  he  npon  one  avciskm  ■«- 
tioned  to  me  as  soffioient,  was,  that  K  woaidte 
a  precedent  ibr  his  paying  other  debts  of  sdwr 
Masters.  And  upon  his  examination  is  ^ 
Article,  he  saya,  that  he  told  itie  la  diseoM 
on  that  subject,  that  as  Dormer's  aeddeat  lad 
happened,  the  like  might  again  :  aadsoofha, 
that  it  could  not  be  supported;  andalhrwsi^ 
that  if  any  thing  «ould  be  dows  to  make  ff^d 
Dormer's  deftciency,  and  patthintfs  opos  • 
seoure  bottom,  he  would  be  as  vesiy  tscsa* 
tribute  as  any  body.  Ha  then  f^vas  sn  aeei«| 
of  the  proposals  he  made,  which  he  siyif  1 
desired  Htm  lo  induce  into  artilmg  for  mj  cos* 
sideratiou,  which  be  did ;  the  eopy  of  HJ** 
orodneed  and  read,  and  I  hate  tbe  iHtsr  Mi 
here  ih  my  haad ;  and4iere  onlj^,  1  appnlm 
is  to  be  fbund  the  propoaal  which  is  i»  lArt 
Me,  and  nottliat  which  he  now  froas  bia  ■•« 
morymentionato  ba^pi«p«sal;'biit  diftn 
fbom  the  wffitiHg^hi  senwral  thiaga;  wbisb  ort 
being  in  tbe  lettar,  if  ha  had  m^tiooedll|2 
cutaorily  in  tbediteoovas,  I  must  bare  kM 
upon  them  as  what  npoKlhffther  osnsidcnti> 
hadid  oat  think  prspar. 


ISlt] 


Jhr  High  Crimes  and  Mis^kmeanert, 


A.  IX  17S& 


[1318 


My  kNrdf,  tbe  oecaakm  of  my  pvuMmikl  was 
my  speakioff  to  bim  about  oootnbptiDg  to 
Dormer's  deficiency  ;  aod  bptb  that  and  tbe 
proposal  itsdf  sbew,  that  it  was  really  no 
more,  tban  laving  before  me  tbe  terms  upon 
Which  be  wonid  contribute. 

In  those  tem»»  tbe  principal  thinff  insisted 
upon  by  bim  was,  that  tbe  money  sbouki  be 
coDtinned  to  be  brought  before  the  Masters ; 
which,  I  apprehend,  had  then  beien  broken  a 
little  in  upon:  which  is  expressed  in  these 
words»  shewioff  the  improbability,  that  a  fact 
objected  should  happen,  **  If  (as  his  words  are) 
the  money  be  directed  as  nsual  to  be  brought 
before  the  Masters,  both  by  your  lordsbip  and 
ilie  Master  of  the  Rolls ;  without  wbico  tbe 
Masters  cannot  think  tbemselTes  much  inter- 
ested in  the  event  o^'  Mr.  Dormer's  affair." 

The  other  thing  he  insisted  upon  was,  that 
tie  should  be  secure  from  being  exposed  to 
tbe  like  inoonrenience,  by  fiiilure  of  another 
Master ;  and  therefore  wnat  be  proposes,  in 
relation  to  securing  the  effects,  is  not  a  thing 
proposed  to  be  done  of  itself,  separately,  but  in 
company  with  the  other  regulations. 

That  part  that  relates  tp  the  rights  of  the 
Masters,  was  afterwards  pressed  farther,  as  it 
was  apprehended  thev  were  more  brokeq  in 
upon;  and  produced  the  representatioo  of  the 
JAasterSi  which  Mr.  Lightboon  the  other  day 
mentioned  to  your  iordships. 

Apd  this  likewise  explains  several  parts  of 
bis  evidence:  it  explains  what  be  says,  that  he 
pressed  me  so  often  to  do  sometbinff,  and 
thought  that  to  be  irresolution,  which  was 
indeed  my  caution  to  proceed  upon  spire 
grounds,  in  doing  a  thing,  which,  it  not  per- 
fectly well  founded,  might  have  the  appearance 
of  being  contrived  on  purpose  to  advance,  or 
keep  up  the  profits  of  the  offices  of  the  Mas- 
ters. It  explains  his  apprebenaion,  that  if  I 
did  not  do  it,  it  would  not  be  done  by  my  suc- 
cessor, unless  the  seal  should  coma  into  the 
bands  of  a  noble  lord,  whom  be  named.  It 
shews,  that  what  he  pressed,  waa  not  so  much 
lor  tbe  Masters  to  give  securit};,  or  to  make  up 
Dormer's  deficiency,,  and  retneve  the  honour 
of  the  Court,  as  to  have  orders  made,  for  tbe 
benefit  of  tbe  Masters ;  *  which  1  thought  onght 
to  ffo  together. 

For  it  wanted  no  resolution  in  dmb,  or  in  any 
other  chancellor,  to  make  orders  npon  the 
Masters,  to  secure  the  efiecU  of  tbe  suitors  in 
their  hands  ;  bad  that  been  tbe  thing  presse<(, 
and  especiallv  if,  as  is  pretended,  tbey  them- 
s^lyesidesired  it.  But  it  miglit  require  reso- 
lution to  support  the  Masters  against  the 
claims  of  an  bonouraUe  persoa,  with  whom 
they  then  had  a  dispute. 

This  view  ^of  this  matter  will  make  your 
lordships  consider  it  jn  a  different  liffht  trom 
vbat  tkte  Managers  hav/e  endeayourep  to  set  it 
in;  and  that  my  slowness  did  not  proceed 
from  my  concern  for  the  fcseping  up  of  the 

eastera'  offices,  but  (mm  my  caution  nut  to 
too  piecipUate.in  advancing  them. 
And  had  i  i»k^  tba  wmaiNris  dewrad,  and 


made  orders  to  prtrett  the  Master  of  the  Rolls  > 
from  directing,  in.  bis  decree,  tbe  money  to  be 
brought  b^bre  the  Usher,  and  from  referring 
irnji^larities  to  the  six  clerks ;  and  to  settle  in 
their  favour  the  other  ^matters  in  dispute 
(though  1  will  do  them  tbe  justice  to  decure, 
thsi  1  do,  80  far  as  I  have  seen  of  it,  think  tbq 
Masters  in  tbe  right  thereip)  yet  I  am  appre- 
hensive, that  at  mst  sight  it  would  have  been 
matter  of  complaint  against  me,  as  a  con- 
trivance to  advance  the  offioea  of  the  Masters ; 
and  that  the  schemes  proposed  by  Mr.  Ligbt- 
boun  for  giving  the  security  he  represente  as 
sufficient,  would  not  have  been  thought  a 
balance  to  it. 

Having  said  this,  give  me  leave  to  weigh  tba 
proposals. 

And  first,  bis  propoaala  for  providing  for 
Dormer's  deficieacy. 

The  way  of  doing  it,  which  he  proposes,  is 
this:  having  stated,  in  the  first  page  of  tbe 
letter,  what  he  tekes  to  have  been  the  occasion 
of  this  great  deficiency,  he  goes  on,  '*  which  I 
hope  mn^  be  ^vided  for,  and  the  credit  of 
the  Court  retrieved  and  supported,  by  CTery 
Master  advancing  S,000/.  or  auch  other  sum 
as  shall  be  agrsM  on,  out  of  tbe  cash  of  tba, 
Couh  in  bis  bands ;  which  being  placed  out 
at  interest,  the  yearly  income  thereof^  together 
with  the  produce  of  Mr.  Dormer's  estate,  will 
answer  the  demands  that  may  be  expected  |pa 
his  successor,  and  will  in  due  time  make  good 
the  debt  upon  tbe  office." 

But  as  to  this,  I  thought  it  both  impractim 
cable  and  insufficient,  and  1  told  him,  and  be 
very  fairly  owns  it  in  bis  evidence,  that  I  couh^ 
not  make  an  order  of  that  kind ;  because  il 
would  indeed  be  ordering  one  man's  money  to 
be  put  out  at  interest,  to  pay  another's  ddvt. 

His  next  proposal  relates  to  the  securitiesi 
lodged  in  tbe  nands  of  tbe  Masters,  w^ich,  he 
thought  of  the  greatest  consequence;  because, 
as  be  now  says,  be  told  me  that  Dormer's  ae- 
cident  came  by  trafikfcing  witb  securities; 
which  heinferredfrom  a  supposition  that  ther^ 
was  not  then  so  much  cash  m  his  hands.  Thia 
foot  is  contrary  to  the  representetion  made  as 
above  to  me,  .and  the  supposition,  with  re^pecf 
to  the  quantity  of  cash,  ia  obviated  by  bin 
having  jnst  received  a  great  sum  out  of  the 
Exchequer.  Aod  your  lordships  have  beard 
from  tbe  report  to -tbe  lords  of  tbe  committee 
of  council,  that  the  Masters  have  brouttlit  ie 
all  their  securities ;  so  that  what  Mr.  Idght- 
boun  thought  the  griMitest  danger,  baa  proved 
to  be  none  at  alL 

However,  to  prevenjt  that,  which  be  thought 
the  greatest  daiiger,  he  proposes  the  tekmg 
all  government  aecurities  for  tbe  ftitnra,  in  the 
names  of  two  or  more  Masters;  his  words 
are  in  page  the  Sd„  "  Having  before  observed 
from  whence  this. great  deficiency  arose,  Jt 
submit  it  to  your  lordship,  whether  the  taking 
all  government  securities  for  the  future  in  tna 
name  of  two  or  more  Masters,  may  not  pra- 
vent  the  like  misfortune  hereafter." 

He  aaya  imw,  that  he  propoaed  th^m  to  k^ 
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ttken  in  the  ntmefl  of  some  Masters,  and  of  a 
third  person ;  but  that  is  not  mentioned  in  the 
letter,  nor  does  Mr.  HoHbrd  mention  it  in  bis 
etidence. 

As  to  this  nropossl/  be  has  now  swore,  as 
the  truth  is,  that  I  started  a  difficulty  upon 
that  bead,  by  objecdng  that  this  would  not 
answer  all  cases,  particularly  with  respect  to 
the  East-  India  and  8outh  Sea  bonds,  by  reason 
that  they  are  payable  to  tbe  bearer.  And  his 
answer  was,  that  there  was  no  necessity  of 
taking  these  securities;  such  mi^fht  be  taken  as 
are  transferable  in  the  books  of  tbe  compa- 
nies. 

On  consulting  others  upon  this,  I  found, 
that  as  to  East  India  and  Sooth  Sea  bonds, 
wbollv  to  disallow  tbe  taking  those  securities 
woulii  l>e  hard.  Many  people  choose  them, 
because  there  is  little  variation  in  the  price, 
only  sometimes  a  few  shilling  higher  or  lower ; 
whereas  in  snnuities,  and  much  more  in  other 
stock,  the  fall  of  the  price,  ky  the  time  tbe  mo- 
ney was  to  be  paid  out,  might  eat  up  the  inte- 
rest and  more.  That  there  would  be  a  difficulty 
to  dispose  of  those  at  that  time  in  the  hands  of 
the  Masters  ;  probably  the  owners  would  not 
consent ;  it  had  been  tbeir  choice,  Uiat  had  de- 
termined the  laying  out  of  the  money  upon 
those  bonds  ;  that  to  send  them  to  the  manet 
all  together  would  occasion  a  h\\  of  the  price, 
9nd  a  great  loss,  which  would  raise  a  clamour, 
and  give  great  dissatisfaction. 

I  fought  these  sereral  things  had  g^^eat 
weight,  and  deserved  most  serious  consideration. 
I  then  thought  of  locking  up  these  bonds  in 
chests,  with  two  locks,  one  to  be  kept  by  the 
Master,  to  whom  they  belonged,  and  the 
other  by  the  next  Master,  after  him,  and  to 
take  the  other  securities  in  the  name  of  two 
M^8ter8. 

But  1  was  told  by  persons  of  great  we^ht, 
that  that  was  but  two  Masters  instead  of  one, 
and  would  not  be  satisfactory :  and  should  I 
join  more  of  them,  it  would  occasion  more 
'troo|l>le,  and  possibly  more  charge ;  but  tbey 
were  still  Masters. 

At  last  I  resolved  to  take  the  secorities 

ether  tl^an  thjs  bonds)  in  the  names  of  two 
asters,  and  a  third  person  to  be  named  by  the 
parties.  Qut  still  1  struck  at  tbe  bonds,  and 
was  never  se]t  right  in  that,  till  it  was  too  late. 
But  I  have  now  learned,  which  neither  I  nor 
Mr.  I/ight|K>un,  as  your  lordships  may  observe 
Jby  his  evidence^  had  skill  enough  to  know, 
that  they  might  be  indorsed  to  two  Masters 
and  a  third  person,  and  so  the  property  be  fixed 
in  them  ;  which,  had  I  afterwpiras  continued 
Chancellory  ]  was  determined  to  have  put  in 
practice. 

As  to  the  cash,  how  that  might  be  made  se- 
cure, bis  whole  pronosal  is  contained  in  these 
words,  ip  the  second  page :  «*  The  deposit  to  be 
put  oat  at  interest,  to  raise  a  fund  for  tbe  pay- 
ment of  Mr.  Dormer's  debt,  together  with  our 
office,  wou).d  in  a  great  measnrebe  a  security  for 
the  cash,  with  wnich  we  should  then  only  be 
•Btnistiil."    Bv  the  deposit  he  means  that  of 


f  ,000/.  or  such  other  sum  as  shonld  be  sgnid 
upon,  as  1  before  read  to  your  lerdibips. 

This  is  the  nature  of  his  proposal,  with  rela- 
tion to  the  security  for  the  cash ;  which  1  ap- 
prehended  most  appear  to  be  oeitber  practicrtk^ 
as  I  observed  before,  nor  aatisfsctocy.  is! 
had  i  built  upon  this,  and  made  a  regalatiios^ 
cordingly,  1  was  very  apprehensive  those thU 
were  More  dissatisfied,  wonid  csU  tttriflio^. 

He  then  takes  notice  of  tbe  money  ma^ 
lodged  with  the  Masters  very  eflectasllj, 
though  it  is  by  way  of  answer  to  au  ohjcdin, 
that  every  Master  may  not  always  bavesselit 
sum  in  his  hand ;  to  which  be  aasweit:  **I 
will  venture'  to  say,  it  is  scarce  pessilile  M 
can  happen,  if  tbe  money  be  directed  ss  ami 
by  your  lordship  and  the  Master  of  the  RoUk" 
And  then  he  adds  (lo  shew  the  stress  IskI  spM 
this)  ''  without  which  the  Masters  cannot  thisk 
themselves  much  interested  in  the  evestsf 
Mr.  Dormer's  afiair."  And  says  in  the  Sd 
page :  **  If  I  have  the  happiness  to  haveoftnd 
sny  thing  thought  practicable  by  year  lonhhf, 
when  1  iuive  IM  honour  to  be  admitted  to  vat 
upon  you,  I  hope  to  satisfy  your  brdsbip^thit 
I  shall  with  pleasure  contnbnte,  as  beema 
me,  to  facilitate  any  undertaking  of  this  kisi" 

i  think  this  proves  what  1  saki  in  the  jli* 
ginning;  and  I  submit  it  to  your  IsrdiUjf^ 
whether  I  am  criminal  in  not  complying  m 
these  proposals. 

My  lords,  I  have  toM  yoor  kHdships  ssfcnl 
thoughts  I  bad  about  the  securities.  Gire  m 
leave  to  mention  something*  of  my  tbsi^gfcl^ 
with  relation  to  the  cash. 

I  thought  to  take  a  small  secmrity  wooM  osly 
shew  that  I  was  convinced  that  a  security  stf 
necessary,  and  yet  trifled  in  it ;  and  thdse  Atf 
were  willing  to  find  lault,  would  say,  it  sai 
done  only  to  amuse  the  suitors^  and  lall  thai 
into  a  false  security. 

And  till  I  could  adjust  the  matter  of  tbe  IMS' 
rities  lodged  with  them,  particulsrl^r  the  M 
India  and  South  Sea  bbnds,  no  oecunty,  thaiil 
would  be  practicable  for  tbe  Mssters  isgi*^ 
wonId  bear  any  proportion  to  what  wssisthdr 
hands,  when  it  should  be  50, 60  or  80,000t 

But  if  I  could  contrive  to  make  all  the  ae» 
rities  safe,  and  reduce  tbe  cash  into  a  o*"^ 
compass,  by  making  orders  for  puttiitf  osttbi 
money  of  course,  whenever,  tnroogn  nefbd 
of  the  parties,  or  otherwise,  it  sbouM  bippsii|li 
lie  beyond saeh  a  time;  then  a  security  soip 
be  giren  by  the  Masters  to  answer  it. 

But,  as  I  told  your  lordships,  UieEsit  Is* 
and  South  Sea  bonds  were  too  hard  for  ve^ 
the  matter  was  before  the  committee  of  csosol  j 
and  had  the  Masters  behaved  themsdve^  >*  ■ 
expected  they  would  in  the  matter  of  theiMf* 
counts,  I  then  intended  to  have  laid  my  thcsgis 
before  the  cooncil,  and  to  have  hsd  tfaori** 
thority  and  sanction  for  piitting  theft  > 
practiee* 

The  other  proposal  supposed  ^^."^ 
me,  is  spoke  to  by  Mr.  Kynaston,  and  hiai^' 
And  thflsi^  he  says  all,  or  most  of  the  Msri^ 

agreed  t»  ity  apd  thff«iipoB  he  waiM  Bf**  ^ 
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about  it ;  1  do  not  find  that  any  of  the  rest  know 
any  thing  of'  it.  1  obeerved,  that  neither  Mr. 
lig^htbonn  nor  Mr.  Rolford  (both  produced  to 
this  Article)  are  examined  to  this  gfreat  matter, 
upon  which  the  Masters  are  said  to  be  agreed  ; 
nor  is  any  other  Master  called  to  it,  though  bn 
account  of  it  is  so  very  imperfect,  and  stands  in 
need  of  being  explained,  as  well  as  supported. 
As  to  the  securities,  it  reaches  not  alt ;  the  bonds 
are  left  under  the  same  difficulty  as  before. 
And  as  to  the  cash,  be  mentions  no  sum  or 
value  in  which  the  security  was  )o  he  given. 

But,  mv  lords,  upon  the  whole,  both  from 
what  Mr.  Kynaston  and  Mr.  Ughtboun  say,  it 
is  plain,  they  were  consulting  their  own  inte- 
rest; to  keep  the  office  free  from  incum- 
brances :  and  their  interest  and  mine  (if  I  co6ld 
have  any  in  view)  was  the  same  :  so  that  if  it 
was  their  proposal,  what  should  hinder  me 
irom  agreeing  to  it,  but  that  I  thought  it  in- 
■nfficient  ? 

The  third  thing  charged  in  this  Article  is,  that 
J  did  not  take  the  Masters'  accounts,  that  is,  ac- 
counts of  what  efifects  of  the  suitors  they  bad  in 
their  hands. 

My  lords,  it  is  true,  this  was  proved  to  be 
done  by  mv  lord  Cow  per  at  his  entrance  into 
Jiis  office,  both  the  first  and  second  time ;  it 
was  done  by  another  noble  lord,  as  has  been 
proved  at  your  lordships'  bar,  once,  and  1  be- 
lieve it  was  done  by  that  lord  ofiener. 

My  lords,  had  I  taken  their  accounts  too,  1 
^ottbt  in  me  it  would  not  have  had  the  same 
approbation,  as  it  had  in  those  noble  lords.  lo 
my  case  it  would  have  been  asked,  what  care 
I  bad  taken  to  be  sure  that  the  accounts  deli- 
vered me  by  the  Masters  were  true?  whether 
I  had  seen  the  securities  and  cash  ?  and  what 
satisfaction  1  had,  that  they  were  able  to  make 
them  ^od?  I  should,  perhaps,  have  been  told, 
thatrwitbout  that,  the  bare  taking  of  an  account 
was  of  no  use.  And  these  enquiries  were  of 
such  a  nature,  that  if  they  were  to  be  porsded 
effectually  and  with  exactness,  I  own  I  had 
not  strength  to  go  through  them. 

Nor  did  I  think  the  taking  aocoonts  from  the 
Masters  necessary,  because  1  do  still  take  the 
liberty  to  say,  1  was  fully  persuaded,  all  the 
Masters  were  good  and  honest  men ;  and  if 
they  were  not,!  do  not  see  it  would  be  of  any 
'use*  to  take  such  accounts.  For  I  would  be 
glad  to  know,  whether  if  I  had  taken  an  ac- 
connt  yearly  from  every  Master,  he  woqM 
liave  been  one  halfpenny  richer  or  poorer,'  or 
mt  all  more  able  to  pay  the  suitors  ? 


Obi.  It  is  said,  indeed,  that  all  these  were 
wilful  omissions ;  and  for  fear,  the  price  of 
places  should  be  sunk. 

Resp.  But  of  that  there  is  not  the  least 
proof,  and  the  circumstances  of  the  case  above 
set  forth,  I  hope,  give  a  much  more  natural  ac* 
count  of  it.  And  the  difficulty  what  to  do  in 
auch  a  case  cannot  be  expressed  by  any  words 
I  can  make  use  of,  so  strongly  as  by  what  has 
pVsed,  since  I  ordered 'the  money  and  effects 
to  be  locked  op,  and  lodged  at  the  Bank,  which 
ipvera  iBiciidcd  (and  «a  th«  Order  of  t)it  17th 
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Decern,  expresses  it)  to  eontinoe  there  only  till 
the  affiur  could  be  more  maturely  conndered,an<l ' 
a  proper  provision  niade  for  the  security  of  the 
suitors.  Five  months  are  now  elapsed,  and 
nothing  has  been  yet  done :  though  the  suitoni 
suffer  vast  inconvenience.  For,  in  order  to  get 
any  money  from  thence,  there  must  be  • 
Master,  and  a  Six-Clerk,  and  two  Directors^ 
and  a  certificate  from  the  Register,  which  oc- 
casions so  gpreat  an  expcnce,  that,  in  the  case 
of  small  sums,  people  do  not  think  it  worth 
their  while  to  go  for  them  to  the  Bank,  but 
choose  to  be  without  their  interest,  rather  than 
come  at  it  through  so  many  difficulties.  And 
if  the  lords  commissioners,  three  of  them, 
such  great  men,  have  found  this  matter  too 
difficult  to  settle  to  their  satisfection ;  is  It  • 
crime  in  me,  that  1  was  not  able  to  discover  a 
method  for  making  things  easy  and  secure  ^ 

This  Article  is  ckwed  with  the  great  defi- 
ciencies  that  have  happened  with  r^;ard  to  the 
effects  of  the  suitors. 

But,  my  -lords,  give  me, leave  to  say,  if  that 
deficiency  have  not  happened  by  any  fault  of 
mine ;  if  those  misfbrtones,  which  ^ve  belaUeD 
some  of  the  Masters,  be  not  owing  to  any  crime 
in  me;  no  part  of  att  that  ia  charged  in  this- 
Article,  ought  in  justice  to  lie  at  my  door.  As 
I  have  obsmed  before,  the  great  danger,  which 
waa  at  first  apprehended,  and  so  often  talked 
of  by  Mr.  Ligntbonn,  related  only  to  the  secu- 
rities, which  the  Masters  had  in  their  hands  ; 
but  that  which  happened  related  to  the  money 
only.  And  though  this  accident  fell  out,  whilst 
I  had  the  ^at  seal,  yet  it  might  as  well  have 
happened  m  my  predecessor's  time,  sbce  bo-i 
thing  that  I  have  done  has  given  the  least  oc« 
casion  to  it 

But  is  there,  at  last,  any  deficiency  iQade 
out  to  be  in  these  Masters,  by  which  the  suitors 
are  tobesafierersP 

Mr.  Thompson  has  been  called  as  a  witness 
to  prove  these  deficiencief ;  but  he  haa  only 
shewn  an  estimate  of  Borret's  defieiency,  and 
that  some  of  the  present  Masters  had  not  paid 
in  their  balances  at  such  a  time;  and  how 
much  the  farther  sums  they  were  to  pay 
amounted  to. 

But  have  the  sniton  therefore  lost  the  mo- 
ney ?  No,  my  lords,  that  dece  not  appear;  hot 
on  the  oontrtfy, 

Mr.  Conway,  one  of  them,  whom  they 
have  themselves  produced  as  a  witness,  has 
sworn,  that  he  has  assigBed  an  estate  lufficient 
to  My  all  bis  deficiency. 

One  of  the  Managen  was  pleased  to  own 
that  he  meant  by  deldencies,  the  money  not 
yet  paid  in.  nay  the  money  not  paid  in  at  the 
time  of  making  the  ordera  ready ;  and  did  ad- 
mit, that  since  those  orders,  there  had  been 
satisfactioB  or  secarity  fbr  the  moat  part 

Bot,  my  hirds,  it  is  the  loss  of  the  8iiitors» 
that  akme  can  give  ground  to  complain. 

The  order  concerning  Mr.  Thomas  Bcnuct 
mentions  his  deficiency  to  be  only  7,500/.  and 
1,5T5l.  represented  hy  him  to  he  in  the  hands 
of  his  prsoepcssor  SM  flse. 
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Trkl  ^Oe  Earl  ofMacdufidd, 


[im 


Tbs  WUm  iiMD  of  USrSi.  it  bn^i^  into 
etttft.  Aod  mm  bareahewo  Ihtt  Mr.  lliocockg, 
hifl  preiWoeifori  hw  petitioned,  that  be  mav 
p«y  in  the  7»6(KW.  wbtcb  it  the  whole  defi- 
cieocv .  And  here  appears  a  cooaiderable  estate, 
of  I  ibnk  760L  par  anuou  of  Mr.  Bonnet's  be- 


.  Mr,KyQa8toD*8de6fiieacy  is  represented  to 
liave  been  beibra  Cbristoias  26,906/.  11<.  3^d. ; 
arising  all,  but  what  be  said  was  in  my  hands, 
and  the  bands  of  Mr.  Rogers  his  predecessor, 
oqIv  henoe,  that  bis  cashier  was  dead  intestate, 
aM  administration  disputed ;  and  so  he  oonki 
not  come  al  the  mon^. 

There  is  paid  in  by  me-    •     -   1,575    0    O 
There  is  offered  to  be  paid  by 
.  Mr.  Eogera,  and  will  be  paid  «  6)000    0    0 
A  Debt  from  Mr.  Delahay ,  w  hich 
he  swears  a  jnat  one,  as  aa- 

• 40,850    0    0 


In  all   -    S8,495    0    0 
And  the  Deficiaicy  being  oom- 
putadat    -. S6,0OB  11    Zi 

'     ■  ■    -   <i 
Thla  evceeda  it  in  the  sum  of  £.  1,516    0    0 


And  he  has  an  estate  of  between  4  and  500/» 
a  year,  and  timber  of  the  vakie  of  S,500i.  to 
make  good  any  part  that  may  not  be  got  from 
I>elahay*a  estate,  though  hia  effects  are  in  one 
of  the  veports  mentieoed  to  have  been  then 
tend  to  be  in  London  akuie  above  f  0,000/. 
And  I  have  beard  that  the  lords  commissioners 
have  ordered  them  to  be  broofffat  into  Chan- 
cery, and  ihat  16  or  18,00o7.  are  nclnally 
brought  in. 

What  ia  mid  to  be  Mr.  Barret's  deficiency, 
ia  the  foot  of  an  account,  which  the  Report 
that  represents  it,  and  Mr.  Thompaon  in  ftua 
evidence,  say  couU  not  be  properly  taken. 

And  when  AiNy  examined  into,  there  may 
came  out  to  be  no  Iom  there  neither.  Mr. 
Godfrey  swears  Mr.  Borret  to  have  been  in 
good  circumstanoes  when  admitted ;  to  have 
an  estate  I  to  hare  sold  an  office  for,  1  think, 
5,000/.  upon  tbe  occasion  of  his  coming  in  Mas- 
ter; to  nave  lived  with  small  expcnce,  bis 
wife's  &ther  onaintaining  his  £Mnily.  And,  as 
he  enjoyed  the  office  four  years,  there  can  be 
BO  great  deficiency,  aod  probably  will  be  none 
at  all. 

Bat,  my  lorda,  it  ia  aaUremely  hard  npoa 
me,  if  by  their  producing  an  unoertain  estimate, 
I  «n«to  be  obliged  to  state  tbe  aecouniB  of  one, 
who  is  dead,  whose  administrator  is  solicitir 
sigainst  me,  without  their  searching  into  his 

Capers  and  afiairs,.and  giving  a  perfect  aeoount 
ow  they  etand..  :lt  is  exceedmg  hard,  give 
me  leave  to  say,  that  your  lordshipa  abould  be 
indmg  upon  me  as  criminal,  from  iacts  of  this 
kind,  to  which  1  am  an  entire  stranger^  when 
there  Is  imtliiaif  Kke  proof,  that  there  mtiII  be  a 
farthing  defioieney  at^  Imt,  bat  'Onl^.  tbcit  tbe 
money  ia  net  yet  come  in. 
I  beg  leave  to  obamve  one  thing  moce*  that 
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the  MEaaters,  that  are  now  called  the  dcfideit 
Masters,  are  not  one  of  Ibem  ia  coitodj; 
though  it  is  made  an  Article  against  lae,  thi  I 
did  not  commit  Mr.  Dormer,  who  was  in  Hoi* 
land.    Therefore,  since  they  are  at  liberty,  k 
roust  be  taken  tor  granted,  that  the  lords  oqb- 
missioners  had  gwKl  reason  not  to  cssunit 
them ;  and  yet  tlMir  deficiency,  which  it  aoijL 
crime  in  them,  snfficieut  to  justify  tbeeoaunii- 
ting  them,  is  to  be  made  a  crime  in  soe,  uffid- 
ent  to  auport  a  charge  of  High  Crimes  and 
Misdemeanors.     Your  lordships  see  how  ht 
this  ought  to  affect  me ;  and  I  subssit,  opas 
what  1  have  said,  whether  it  can  snppoit  tbe 
Charge  in  this  Article. 

As  to  the  lOtli  Article,  which  relates  to  wbH 
was  done  about  taking  the  aooonats:  It 
charges, 

•«  That  whereaa  bis  most  sacred  majeitjr, 

out  of  his  fatherly  goodness  to  his  oeo|>fe,m, 

in  or  about  the  aM>n&  of  November  last,  direct 

an  enquiry  to  be  made  into  the  accoonu  of  the 

Mmlera  of  the  said  Court  of  Chancery,  to  the 

intent  that  proper  methods  might  b(s  taken  fit 

the  tccnrity  of  the  aaitors  of  the  said  Canrt; 

tbe  said  Thomaa  earl  of  Macclesfield,  heioi 

then  Lord  Chancellor  of  Great  Britaiq,  aodoot 

of  bis  mi^esty 's  most  honourable  privy  cooodli 

in  order  to  oibstrnct  the  sanse,  and  to  preveet  t 

parliamentary  eaqniry  into  the  atate  and  coodi- 

tion  of  thaoffioea  of  the  said  Masten,  in  hrcich 

oftheiMveral  great  trusts  repoied  in  bim,  di4 

give  advice  and  encettrageaaent  to  the  sii4 

Masters  to  assist  and  anpply  each  ether  with 

money  and  effiscts,  and  did  represent  to  the  aid 

Maatera,  that  it  would  be  for  their  boaoor  uA 

servkse»  to  appear  able  and  aufficient ;  aadthal 

if  they  made  a  held  stand  now,  it  might  jie- 

vent  a  pailiamentary  enquiry,  or  to  that  efied; 

and  did  persuade  several  of  them  to  make  w* 

repreoeatatioas  of  their  circumstances  to  ha 

migesty ,  by  adding  a  nubscripiioo  to  their  let 

tpective  aeceunts  oelivered  ta  the  said  Esrit  |9 

be  laid  before  hia  DnajcBty,to  the  effect  fblk>wi«i 

via.  That  they  were  aide  to  gnawer  tbe  mesej 

and  aeottriliw  in  their  hands,  «nd  were  wiUi^ 

to  pay  tbe  moae  to  such  persons  as  were  csH* 

tied  thereunto ;  althoi]^  the  said  Barl  kse^ 

or  had  good  reason  to  believe,  that  several  « 

tbe  Masters  were  not  then  able  to  answer  w 

baknce  of  tbe»r  accoanis,  nor  are  they  f^^ 

toaatisfy  or  aaake  good  the  same;  and  wbce 

tbe  said  Masters  were  afterwards  required  la 

produce  the  cash  and  effects  of  the  suiton  a 

their  ban<fe,  aome  of  the  Masters,  aocordiBf  » 

such  advice  and  encouragement  given  by  tni 

said  Earl,  did  supply  others  of  them  with  an 

and  effects,  to  jtiate  a  falfte  shew  and  appo^- 

ance  of  their  ability  and  readiness  to  aaiacr 

tbe  balance  of  their  aooounta." 

My  lords,  tbe  two  things,  which  aie  ■■* 
the  heads  of  tbe  Charge  in  this  Article,  re Ute  «» 
the  aubscriptione  of  some  of  the  Maiteis  w 
tea  under  their  aocouots ;  thM  they  were  u» 
to  makb  good  tbe  balances ;  and  their^' 
wards  prtSuoing  ca»b»  to  makeaftlM>B^ 
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and  appesninee  of  Hieir  iMtity .  Am  to  the  tint ; 
1  take  it,  tbat  the  material  part  of  the  Chargia 
if,  that  1  peraaaded  them  to  make  felse  repre* 
•entations  of  their  circumstances  by  a  vvbaerip* 
tion  which  I  knew,  or  had  good  reasoo  lo  be- 
Kere,  was  fiilae. 

Ai  there  is  not  the  least  proof  <»fitfred  that  I 
knew  or  had  reason  to  lieliere  the  BubsenptToD 
'fiilse,  this  Charge  I  think  entirely  falls  to  the 
ground. 

Upon  the  proof  attempted  to  be  made,  I 
think  it  appears,  that  when  Mr.  Holfbrd  brougbt 
in  bis  account,  porsuant  to  iny  order,  he  {with* 
oat  iny  knowing  any  thioff  of  it)  had  wrote 
a  sabscription  at  tbe  end  of  it,  to  this  effect: 
^  I  hare  all  these  secnrities  standing  in  nov 
name,  as  in  this  account  is  specified,  and  will 

rocore  certificates  from  the  proper  offices,  that 
hare  and  had  them  before  this  account,  tr 
your  lordship  require  it ;  and  as  to  the  lAoney, 
i  am  ready  to  fire  your  lordship  satisfaction  to 
a  demonstration,  that  I  have  it  »n  my  power  to 
answer  it  to  every  person,  that  sliall  appear  to 
be  entitled  to  it,  and -who  ean  give  me  a  legal 
discharge.*' 

They  say,  I  read  it,  and  spoke  of  it  with  ap- 
probation. 

There  were  only  part  of  tk€  Masters  ready 
with  their  accounts;  and  Mr.  Lovibond  was 
Ibe  next,  that  delivered  roe  his,  and  he  bad 
wrote  to  the  same  effect  in  substance ;  only  as 
to  tbe  cash,  he  wrote  that  be  waJi  ready  to  gire 
security. 

My  fords,  everv  body  knows  that  he  was  able 
to  answer  it ;  and  he  swears  be  had  it  ready ;  and 
was  able  to  have  paid  it  the  next  day  ;  and  he 
appears  to  have  lent  10,000/.  to  a  brother  Mas- 
ter  on  that  occasion.  1  was  therefore  surpriz- 
ed to  see  him  make  use  of  an  expression,  which 
NN^^ed  as  if  he  "were  not  able  to  pay  the  money. 
And  upon  tbat  it  was  tbat  be  says  I  recem* 
fneiided  to  him  to  make  use  of  the  sameexpres- 
•leo,  as  had  abready  been  used  by  Mr.  Hd- 
f«rd ;  and  so  accordingly  be  did. 

Thmnas  Bennet  bad  sobsoribed  befbre  he 
cante  thus :  **  I  have  all  tbe  securities  standi 
kkg  in  my  name  as  in  the  wtlbiii  accomit  are 
apedfSed,  as  also  the  taRies,  orders,  and  bonds 
in  my  eostody :"  but  had  said  notliiog  of  tbe 
Inoeevi    he  swears,  tbat  I  saM  I  wished  -tU 
•  would  make  use  of  tbe  same  form  as  Mr.  Hol^ 
fimi  bad  done:  and  tbat  it  wo«ld  befor  Hieir 
honour  and  service  to  appear  able  and  sc^cient. 
He  aaya,  tbat  Mr»  Lightboun,  as  !  reoiember, 
«sked  what  was  the  meaning  of  bringing  it  be- 
fore the  committee  ?  and  tnat  I  said,  it  would 
ke  m  means  to  prevent  a  parliamentary  ewfnirf ; 
tiMt  I  did  not  ask  dim  whether  he  was  aMe, 
imt  directed  him  to  write;  I  aoppesebe  means 
hy  tbenfeneraldireetioo;  for  1  do  not  appre^ 
head  he  saj^s,  that  ^  spoke  it  to  hhn  in  particu- 
knr :  wmA  it  is  not  ptietended,  that  be  made  Ibe 
IsAiit  scruple  of  signing  it  as  tree,  or  ejqiigwed 
may  baefcwardoess  in  it ;  and  he  in  effeot  owns 
he  did  not.     But  be  infmns'  your  lordships 
liow'evtfemoty  lend^  be  was,  viot  to  wHie  any 
•binif  b«tt  wb«t  wa«  strictly  true ;  attd  IhM 


Iherefbre,  in  bisaubBcisiptteiH  be  task  oaie^le 
leave  out  the  words  **  to  a  demonstraitiiM^*^ 
which  are  in  Mr.  Holfbrd*s.  iknd  Mm.  HoU 
ford's  subscriptioB  rudontog,  *'  And  as  io  tU« 
money^  1  am  ready  to  g^ive  vour  lordship  a^ti^ 
faction  to  a  demonslratiae,  that  I  have  it  in<my 
power  to  answer  it  to  every,  person  that  shall 
appear  lo  be  entitled  tovit,"  &c.  Mr«  fiemret 
could  not  come  quite  ep  to  this ;  but  he  seb- 
soribes,  *^  And  as  to  the  money,  I  am  read^  to 
give  your  lordship  satiafiiction,  that  I  aoa  eUe 
to  answer  it-  to  every  person  that  isentilled 
thereto."  This,  therefore,  that  he  baa  aab4 
soribeil,  is,  I  suppose,  if  he  is  to  be  omdiledy 
exactly  true:  and  if  so,  f  ba;re  not  persoadad 
him  to  Inaka  a  false  subacription. 

Mr.  Kynaston  says,  it  was  recommended  4e 
them  by  me,  to  make  .such  a  subaoriptieo  aa 
Mr.  Holford's ;  tbat  I  said,  iti  would  look  weM 
to  the  council,  and  prevent  farther  enqniry  s^ 
parliamentary  en<]|uiry,  or.some  otherenqihiry, 
he  knows  not  which;  so  he  compiied^  Bel^ 
my  lords,  bis  sobicription  is  not  what  Ifreoom- 
mended.  Mr.  Holfopd  only  andevtdies '  la 
shew  he  bad  it  in  his  power  to  answer tfa^^nia^ 
ney,  &c.  ttiat  is,  that  be  either  had  the  money 
or  efiects,  which  being  disposed  of,  woald 
raise  it.  But  Mr.  Kynaston  goes  farther,  be 
aays,  I  am  reidy  to  pay  it  to  the  peraonaei^ 
titled.  .  .     , 

Mr.  Ligbtboun  heard  nothing  spoken  of  the 
aubsciiplion;  he' went  away  lo  finish  hisec* 
counts,  which  were  not  complete.  . 

Mr.  John  Bennet  was  not  thena;  hat  atitis 
coming,  being  told  what  I  faateeaUl  to'ahe 
others,  he,  without  scrapie,  subscribed  witbsait 
nayapeakiogto  him.  ^i 

Mr;  Bdvnirds  says  be  was  able  to  parit: 

Mr.  liOviboDd  was  called  last ;  but  1  before 
gave  an  account  what  he  aatd. 

Sothat  of  tbe  six  Masten  who  oaadetob- 
sormtions,  1  spoke  only  to€ve. 

Three  of  them  have:prored  tbettselrceable*; 
and  I  believe  nobody  doubla  it. 

Mr.  Tlionas  Bensrt  made  no  elgectiaaer 
diffioofty,  and  ha9  been  carious  -not  to  let  Ms 
exceed  tbe  tmtb. 

Mr.  Kynastsn  has  ▼duntarily  gone  beyond 
wbet  I  Msired.  And  I  make  no  qeestfon  but 
halbonght  hknaetf  able  to  anwer  it,  though  I 
-fbubt  bis  being  readT. 

•Bet  is  there  the  nsast  efralence -offered,  thdt 
rknew  Mr.  Kvnastoe  and  Mr.  Thomas  Be»- 
net'were  not  sole,  or-  had  reason  to  believta^w 
•soniieot  It?  -No;  on  tbe  contrary,  Mr.  Levi- 
tibnd,  their  own  witness,  who  is  one  of  "the 
Masters,  and  conversant  atmong'  them,  told 'year 
4erdihips  upon  bis  aatii,  that  vr  their  eouf ersaw 
tion  he  beliered  they  weresble  to'msdcegood 
their  aN»cDoilts.    *  ' 

In  the  mean  time,  -year  fotdahipe  obsienrc, 
that  the^  deficient  Masters  had  all  their 'ifeica^ 
ritjes'r^ady,  and  robHitarily  eabsoribed'sd  to 
tb«riHficomits,whhout  mvspeaktngto  them; 
In  whioh  point  Mfr.'tLilgfatboiAi, -|iiMerllb«1aat 
Article, 'thought  there 'wns  the  iMwt  danger. 

Aa  tcf  the  words,   ^''llnit'it  waiild  b»  fbr 
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I  will  not  be  poaitiye  as  to  the  words,  whe* 
Iher  it  were  "  to  appear  able,"  to.  or  **  to 
make  it  appear  that  tbey  were  aMe,'*  &c.  In 
a  fatrooostructioo,  the  sense  of  the  first  is  the 
aame  as  the  latter. 

When  Mr.  Holford  subscribes,  that  be  is 
aUe  to  pay  to  erery  person,  who  shall  appear 
to  be  entitled  ;  or,  if  I  should  say,  Mr.  Thomas 
Bennet  appears  not  so  fair  or  able  a  man  ss  I 
formerljr  thooght  bin  ;  does  it  import  only  a 
false  sliew? 

As  tor  what  is  said  of  "  prerenting  a  parlia* 
nentary  en^niry ;" 

Mr.  Thomas  Bennet  represents  it  to  be  spoke 
In  answer  to  the  question,  what  was  the  mean- 
img  of  bringing  it  befiire  the  oomatittee  ?  And 
aiys,  my  answer  was,  That  it  would  pre? ent  a 
^rliamentary  enquiry. 

If  1  said  it,  the  reason  is  obvious,  and  the 
thing  innocent. 

It  is  notorious,  that  the  last  summer  there  was 
•  great  clamour  against  Masters  iu  Chancery, 
which  was  heightened  by  some  disputes  they 
caused  in  the  Court  of  Chancery ;  that  it  was 
generally  believed  that  it  would  come  into  par- 
Sament;  and  I  am  persuaded  it  would  have 
eome  into  parliament  somelhinff  sooner,  if  the 
committee  of  council  had  not  taken  this  matter 
into  consideration. 

I  am  likewise  persuaded,  that  had  the  Mas- 
ters all  been  able  to  make  good  the  money  in 
their  hands,  and  proved  that  they  were  so ; 
and  that  they  had  behaved  themselvea  well ; 
and  that  the  lords  of  the  committee,  after  find* 
ing  their  accounts  right,  had  proceeded  to  ad- 
vise proper  regulations,  the  matter  would  never 
have  eome  into  parliament  with  respect  to 
them,  whatever  it  miffht  as  to  me. 
^  And  as  to  them,  I  believe  they  were  net  de- 
sirous to  have  the  matter  in  parliament,  becauw 
.of  the  vast  trouble  it  must  give  them,  had  there 
been  nothing  else  in  it.  And  it  was  natural  far 
me  to  think,  that  nothing  would  more  tend  to 
make  them  easy,  in  complying  with  what  the 
committee  should  think  ht,  than  by  letting 
them  know,  that  if  it  gave  them  trouble  in  one 
respect,  it  would  ease  them  more  in  another. 

And  ao  far  1  tbengbt  it  for  the  king's  ser- 
vice, and  my  duty,  to  hasten  the  accounts  be- 
fore tbe  council,  and  to  use  all  means  1  could  to 
have  things  carried  on  with  speed  and  effect ; 
that  such  members  of  parliament  as  had  their 
eyes  on  this  aflair,  might  plainly  see  that  pro- 
per measures  were  efiectually  carrying  on  by 
tbe  lords  ;  so  that  there  would  be  no  occasion 
to  take  up  this  affair  in  parliamenti  or  for  the 
legislature  to  interpose. 

But  as  to  my  own  share,  I  freely  own  1  had 
net  the  least  apprehension  of  what  has  since 
beftdlen  me. 

1  was  so  tar  from  obatrncting  the  taking 
these  accounts,  that  Mr.  Hollerd  has  informed 
<your  iprdsbips,  that  when  the  first  oriler  was 
such  as  Would  require  a  very  long  time  to  be 
eomplied  with,.!  pressed  them  not  to  make  use 


of  that  as  an  excuse  for  delay,  but  to  krisf  ii 
an  account  of  their  present  balaooes,  aiMi  to  let 
the  lords  know  the  reason,  and  then  to  lak  tine 
for  okore  perfect  accounts,  if  such  should  be  re- 
quired, which  were  not. 

As  to^heir  making  a  fiilse  shew  of  cssb  pu^ 
soant  to  my  advice  andeneourasfemeot: 

They  have  not  offered  a  word  of  proorof  iiy 
tbin^  said  or  done  by  me,  or  by  my  order,  eos- 
cerning  any  part  of  that  whole  afiair;  if  tbfj 
bad,  I  am  sure  whatever  had  appeared  is  n 
done  by  me,  would  at  the  same  tiooe  have  a^ 
peered  not  capable  of  the  conatmction  in  Ike 
Article. 

But  instead  of  that,  they  have  given  a  ets- 
fused  uncertain  account  of  aoBQetbiag  tkl 
passed  between  Mr.  Cottingham  and  tbe  llti- 
ters ;  but  never  called  Mr.  CotUngham  to  lirim 
it  home  to  roe,  nor  any  way  shewn  that  1  bee 
any  thing  of  it,  either  before  or  after.  Nor4» 
I  really  understand  it  at  last. '  1  do  not  tpjse* 
bend  that  Mr.  Cottingham.  advised  then  to 
furnish  one  another  wi£  money,  but  upoogM^ 
security ;  nor  did  they  do  it  Nor  do  1  m 
what  harm  it  is,  if  a  Master,  having  oocisiti 
for  money,  borrows  it  of  another  Master  upta 
good  security. 

Tbe  only  person  that  they  seem  to  fixuy 
fraud  upon,  is  Mr.  Conway  ;  and,  wbick  ap- 
pears very  odd,  only  by  his  own  evideoce; 
and  yet  he  seems  to  justify  himself  too. 

But  if  not,  there  is  no  proof  nor  grooad  tf- 
supposition  that  I  was  any  way  pnTjr.to  it, « 
assisting  in  it,  or  that  I  had  any  the  leait  dun 
whatsoever  in  It. 

And  therefore  1  am  not  guilty. 

On  the  2(Hh  and  Slst  nothing  has  been  of 
fered. 

My  lords,  I  have  now  gone  thcmtgb  all  dM 
several  Articles  that  have  been  Meavooied  a 
be  supported  against  me ;  and  J  think  1 0SJ 
say  as  1  did  in  the  beginning,  that  eiottt  dioM 
relating  to  the  disposal  of  places^  which  are  «f 
another  kind  and  another  eonaideratiso,  all  (he 
rest  must,  to  be  made  criminal,  turn  opoo  tbt 
aggravation  in  tbe  Articles,  **  from  my  isoidi- 
nate,  wicked  and  corrupt  designs  of  procsriitf  •• 
to  myself  excessive  and  exormtant  gaiosasd 
profito  by  divers  unjust  and  oppressive  prsdiotf  | 
after  mentioned." 

It  is  such  a  corrupt  heart  only  cso  ebasg 
actions,  that  in  themselves  are  lODOoeot,  m 
some  of  them  perhaps  comaModaUe,  isto  ^ 
many  crimes. 

And  yet  it  is  very  exAraordinaiy,  ssd  icaiw 

possible  to  be  conceived,  biit  tbstif  ^^'fj^ 

been  such  a  corrupt  heart,  it  most  btrehw 

on  t  upon  some  other  oocaaion  of  my  ^  ^^ 

one  instance  of  my  whole  life  btf  hcss  yd 

produced  to  shew  it. 

Several  of  those  under  me  bare  b«P  ^ 
mined;   several  officera  immediately  aaesdaii 

on  me,  that  received  eoaaiderabte  pro^  ^ 
saliiries,  to  the  amount  ef  3  or  4,000^  f^ 
annum,  and  more;  if  I  had  s«^  my  bcs^^l^ 
gain>  a  certain  profit  might  bare  bcffit^ 
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P«aiiy  made,  amoDfit  thMe  wImid  I  bad 
vh«iUy  at  mercy,  and  ia  private.  Bat  there 
les  no  appearance  been  found  of  any  thing  of 
bat  kind?  And  is  it  not  more  Ukdy  that  1 
ihoukl  have  hud  hold  of  a  certain  profit,  than 
M  hk^ ing  schemes  for  adTabtages  upon  the  un- 
lertain  contingency  of  the  sales  of  Masters 
offices? 

.  The  yaloe  of  such  an  expectation  is  a  mere 
rifle ;  and  with  respect  to  the  probability  of 
ts  happening^,  it  was  ejcoeedin^  uncertain, 
iFhether  I  should  have  an  opportnnity  of  puUuii^ 

0  one  single  Master. 

Three  Masters  have  happened  to  die  in  my 
ime ;  and  two  of  those  in  less  tbaa  the  space 
xf  a  year:  But  1  think  not  one  in  nine  yean 
Mibre. 

My  lord  Cowpcr  admitted  hut  one  in  the 
last  ame  of  his  being  Chancellor,  which  was 
bur  years ;  and  that  was  upon  a  surrender. 

There  are  f24  cursitors ;  only  one  has  died 
in  my  time :  SO  commissioners  of  bankrupts ; 
wly  one  died  in  above  six  years. 

Surrenders  of  the  offices  of  Hmsters  are  rare- 
ly till  after  16  or  17  years,  sometimes  SO  or 
10  years  enjoyment. 

'  My  life  was  very  uncertain :  The  office  of 
Chancellor  much  more  so. 

Little  therefore  u  as  to  be  hoped  from  the 
profit  to  be  made  by  Masters'  places. 

My  lordsi  in  the  next  place  I  apprehend,  that 
it  appears  I  did  not  take  the  advantage  I  might 
bave  taken. 

When  the  time  came  for  me  to  reap  the  fruit 
of  aU  my  contrivances,  all  those  schemes  and 
itratagems,  the  work  of  above  three  years,  (a 
^at  space  in  the  time  of  a  Chancdior)  see, 
whether  there  be  the  least  mark  or  symptom  of 
thin  impotent  desire  of  gain  ! 

What  i  did,  proves  beyond  all  contradictkm, 
khat  I  never  had  any  such  views  as  these  they 
lay  to  my  charge. 

I  took  not  the  advantage  I  might  have 
done;  I  took  a  less  sum,  when  a  greater 
was  ofiered;  and  part  of  thenioney  was 
returned  again  to  Mr.  Bide  and  Mr.  Tbturston. 
And  when  Mr.  Thurston's  money  was  retom* 
ed,  only  for  being  more  than  it  was  expected 
to  be,  every  thing  was  in  the  same  state  as 
when  it  was  paid. 

And  possibly  your  lordships  will  think^  from 
some  other  evidence  given,  that  amassing  a 
great  estate  was  never  my  view ;  and  that  ra- 
pacious and  base  ways  of  getting  money  are 
not  consistent  with  my  way  of  laymg  it  out. 

As  this  is  a  full  answer  to  the  charg[eof  my 
desire  of  gain ;    and  the  whole  malignity  of  all 

1  am  charged  with  arises  from  that  supposed 
principle  cf  my  actions ;  without  this,  though 
there  should  have  been  Imprudence,  indolenoe, 
too  great  confidence,  perhaps  credulity,  irreso- 
lution, or  any  other  defoct  or  weakness,  there 
Ims  been  nothing  wicked. 

And,  if  your  lordships  are  satisfied'  of  this 
one  thing,  i  apprehend  the  sting  of  this  im- 
pcachiuent  is  taken  out 

My  lords,  having  thus  gone  thieugh  all  my 

VOL.  XVL 


observations,  it  may  possibly  be  expected  I 
should  close  them  with  offenog  something  ia 
general :  Bfilt  1. think  it  properer  to  forbear. 

I  am  not  conscious  to  myself,  that  it  is  ne- 
cessary ia  this  case  to  apply  to  the- passions; 
which  is  a  common  artifioeto  assist  aweak  de» 
fence.  If  1  have  done  any  public  or  private 
good  (of  which -last  some  specimen  has  been 
laid  before  ^our  lordships)  it  will,  1  am  con- 
fident, have  its  fidl  wei^t. 

I  submit  my  whole  life  and  conduct  to  your 
lordships'  judgment ;  and  rely  entirely  upoa 
your  justice  for  my  acquittal. 

Mr.  Plummer,  My  lords,  I  am  not  going  to 
make  any  observations  upon  this  speech^  nei- 
ther did  1  internipt  the  lord  in  makmg  it.  But 
one  thing,  I  am  to  say  for  form  sake.  We  pro- 
duced to  your  lordships  a  copy  of  a  letter  vrrit 
from  Mr.  Ughtboun  to  my  lord,  he  hath  now 
read  the  original  letter ;  I  desire  that  the  ori- 
ginal may  be  delivered  into  oonrt,  that  we  mny 
have  the  perusal  of  it. 

£.  of  Mace.  I  believe  the  gentleman  is  per- 
fectly in  the  right  of  it.    It  is  here. 

[The  House  adjourned  to  Friday  morning 
next,  at  ten  p'cloclL] 


ThbTbnthDay. 

Friday  f  May  21. 

The  Lords  b^ng  seated  in  their  House,  the 
Serjeant  at  arms  made  proclamation  fiir  si- 
lence :  As  alto  the  other  proclamatioo^  That  all 
persons  concerned  were  to  take  notice,*  that 
Thomas  eari  of  Macclesfield  now  stood  upon 
his  trial,  and  they  might  come  forth  in  eraer 
to  make  good  the  Charge. 

L.  C.  J.  King,  Gentlemen  of  the  House  of 
Commons,  you  may  proceed, 

fieri.  FengeUy^  My  lords,  the  part  assigned 
to  me  in  this  Impeachment  against  the  em  of 
Macclesfield,  is  to  reply  to  lua  Defence  upoa 
the  Fifth,  Sixth,  Seventti,  Eighth,  Nmtb,  Kle- 
venth,  mid  Twelfth  Articles. 

Before  1  enter  into  the  particular  examina- 
tion of  the  objections  made  aifaiust  the  Charge 
of  the  Commons  contained  m  these  Articles, 
and  of  the  matters  alleged,  either  in  justifica- 
tion, or  excuse  of  the  lord  impeached :  I  shall 
takethe  liberty  of  observing,   *. 

That  your  tordships  are  now  exercising  a 
power  of  judicature,  reserved  in  the  original 
frame  of  the  English  constitutkin,  fiir  the  pa- 
nisbment  of  oflhnoes  of  a  public  nature,  which 
may  afiect  the  nation  ;  as  well  in  instances, 
where  tlie  inferior  courts  have  no  power  to 
punish  the  crimes  conamitted  by  tfae-orduMury 
rules  of  justice ;  as  in  eases  within  the  juris* 
dietioaor  thecourts  of  Westmiaslci^baU,  where 
the  person  ofiending  is,  by  hw  dmee,  raised 
above  the  apprehension  oi  danger,  from  a  pro- 
secution carried  On  in  the  more  usual  course  of 
justice;  and  whose  exalted  station  requires  tb^ 
united  aoeusatioo  of  all  the  Comnsona  of  Great 
Britain,  by  their  repreasatativet  in  parliamairt. 
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This  biflfli  jnrWiotkNi  nmf  M  eaereMI  Ibr 
life  pnnerfatKM)  of  the  rif  btt  ef  the  Lords  «i4 
Comiii«08»  tgtiiMt  tlM  ■tIMDtiti  of  no#erfiil 
evil  iiiioi§torf,  who  dopead  upon  tlM  nvoor  of 
tbo  cffoira ; 

Or,  it  may  be  p«t  ki  esteeolkm  Par  tbe  omo 
end  relief  of  m  eood  pHiiee,  wbeee  honour  hm 
been  betrtyed  oj  a  cornif  t  eervaet ;  and  yel, 
whose  etetneocy  makes  bim  vdwillinr  to  pn- 
nish ;  so  that  it  becomes  necessary  for  bis  ibith- 
fal  CommODS  to  take  into  their  care  the  pfoao- 
cotion  of  such  an  offender. 

Former  reigns  have  supplied  your  Jow  pais 
with  many  examples  of  tbe  first  kind. 

The  present  reien  produces  an  instance  of 
the  latter  sort,  wherein  the  Commons  brinff 
before  yoilr  lordships  in  judgment  a  peer  on 
feuding,  with  the  greatest  ingratitude,  against 
a  most  just,  and  most  merciful  sovereign. 

For,  the  king['s  royal  munificence  bestowed 
upon  this  Earl,  m  the  moat  abundant  measure, 
could  not  exempt  the  inferior  officers  from  his 
exactioBS,  nor  protect  the  suiton  and  their  pro- 
perties jn  tbe  king's  owtf  Court  of  CbanceiV. 

The  general  crime  charged  upon  the  Earl, 
in  five  of  these  ilrticlesi  is  extortion  by  colour 
of  his  authority  as  Lord  Chancellor. 

The  offence  alleged  in  the  other  two  Ar- 
ticles, is  ffross  anu  wilful  negligence  in  his 
office,  to  the  jp^^  daotaffU  anid  loss  of  the 
suitors  of  the  Courf,  but  tonis  own  pri?ate  gain 
and  advantage. 

The  narticiilar  exactions  are  hift  takmg  1052. 
from  Mr.  Thomas  Bannel,  for  accepting  tiie 
Migiiation  of  the  ofliee  of  CIcrfc  of  the  Cuslo. 
dies  in  the  Court  of  Chaneeryi  in  order  to  oh* 
tain  a  now  grant  to  Mr.  Hugh  Hnmersley,  and 
pioeuriBg  Um  saae  to  pass  the  g^tnt  seal  ae* 
cordingly. 

His  etaefkit  1,500  f^nean  from  Mr. 
Kynaston,  for  the  admitting  him  to  be  a  Mesial 
of  the  Court  of  ChaBccry,  l^n  the  ns^natbln 
of  Mr.  Rogers. 

His  exacting  the  like  sum  of  1,500  guhicab 
from  Mr.  Thomaa  Bennet,  for  the  admittug 
him  to  be  a  Master  of  tiie  same  Conrt|  upon 
thosnrrander  of  Mr.  Hiococks. 

His  exacting  the  sum  of  5,000  guineas  finm 
B|r.  BMe,  for  the  admitting  hun  to  bo  a 
Maslnr  of  tbe  same  Court,  upon  the  death  of 
Mr.  FelloWes. 

His  exacting  the  like  sum  of  5,000  gmtieas 
from  Mr.  Thurston,  for  the  ndmittiuff  Mm  to 
bb  a  Master  of  thb  same  Court,  upisn  die  dentil 
of  Mr.  Borrct, 

Tbe  last  Article  rekting  tn  Mr.  Thnrstmi  it 
charged  with  this  agmvntioo,  that  the  former 
Master  was  dead  inSdtent,  greatly  indebted  to 
the  suitors  of  the  Conrt ;  and  tliat  the  Earl  did 
not  securea  just  satidfootion  to  the  suitors. 

And  the  exaetidn  of  the  1064  ftnm  Mr.  Tho. 
BennK,  is  allbged  to  be  done  when  tho  Barl 
was  one  of  the  lords  justtoes. 

These  misdemoanors^  as  watt  an  all  ttoother 
oflbncea,  of  which  the  Barl  i»  now  accused, 
UMTB  oomnitled  by  him  whitotheexeonted  the 
nflneof  Lord  Chancellor. 


Koin  whenue  Hw  Bart  nn*  his 
occnsioo  to  make  a  trinmiph  upon  the 
jastionaiMi  rsgfolbrity  of  Wo 
otNMhwt,  whm  be  presided  in  the  Ooan  «C 
King'sbeBefa:  because  tbe  Coansoaa  have  sH 
productfd  any  mbbehwioutin  the  eieeifintf 
that  eAce  wIhnwiA  to  fnniak  em  an  Ariidr 
against  him. 

This  may  be  an  lOBlHriM  of  the  kmijr  flf  lbs 
Comfliona,  bnt  it  bno  proof  of  Ae  BsiPl  is* 
nooenoe ;  who  best  knowing  his  own  bebsiiNi, 
deoUneato  aMAe  the  exankMtion  of  Unc 
tions  during  the  six  years  !ef  bis  estiaaii 
in  the  office  of  Lord  CUMsellor ; 

But  files  to  nsanetuaryfor  indeandl^irf 
disebarve ;  whieh  ahews,  that  the  -Bnt  » 
teemed  nimaelf  more  aecure  under  aheller,  tlM 
upon  a  joslifienlion  of  his  condoet. 

And  the  success  of  tho  Comaiona,  is  Ai 
▼ery  stMBg  and  fWI  ovidcnoe,  whieh  they  hnt 
laio  before  your  tordsiripo  in  nsatntenantt  of 
those  Aftiflits  apon  which  they  hewroprsmieii 
learea  very  little  naoon  to  tmagino  thai  iSuf 
wouM  haYO  foiled  in  their  proof,  if  ibe^lni 
extended  their  inquuy  into  his  fortner  bfe^o 
had  entered  into  the  rest  of  the  Artidrs. 

And  after  the  stiiet  and  ImgeaaninitiMitf 
witnesses,  which  has  entertained  yoni  bwdAiyi 
for  so  mtay  dvfSf  1  may  feature  to  ssy,  tw 
the  consistency  and  nnifoRnity  of  tbe  siwf 
gifenin  support  of  die  aecusation  of  tbeCi» 
raona,  upon  so  many  diffinent  heads,  amaoi* 
cient  to  conrince  all  the  world  of  the  neeoriy 
which  there  was,  for  tbe  hOMvar  of  fiie  fciaf, 
and  the  wetfhre  and  satisfootion  of  the  asiMk 
to  carry  on  tbe  presentproeectttion  ; 

And,  I  hepei  bsTe,  already  foUy  sslitM 
your  loidsbips  of  the  truth  and  justice  of  Hm 
Commons'  ImpeaohmcBt* 

But  an  there  hat e  been  ooforal  ebjesywi 
mode  on  the  behalf  of  the  Barl  hnpeadiel,w 
well  to  the  foundatiQU  of  the  Chai||«  itrtU;  sri 
to  the  ofeni  and  consequaieo  of  it^- as  01  it 
suAoency  of  the  eridence  of  tlie  fiusiB  tSkfdi 
it  will  be  neoessary  for  me  to  giveanannrertl 
theaa  ol^ectbNis,  and  to  maintain  the  Choit 
intlidsc  respects ;  which  I  shall  prsotcd  tow 
by  sh^Dg,  that  the  lopencbineut  ii  vdl 
founded)  and  that  thefoclsh]  the  Aitides  b4« 
stated  hare  been  phunly  and  fuHy  prored. 

Tbo  Barl  himself  began  with  intMag,  fbt 
his  general  oolh  of  office  bos  no  lelatisntsiM 
oflenees  charged ;  and  that  no  kdhtcods  m 
be  made  to  his  pr^<fice  ftem  the  tenor  sf  tbrt 
oath. 

But  tho  Barl'b  remembranoo,  or  etpbaitfA 
of  his  oath,  is  veiy  defootiTe';  ho  hsssetiro* 
at  huge  in  hio  Answer^  and  thereby  heiotfi^ 
that  "  He  will  wdl  and  truly  serro  tbebbgj 
aod  hl8p«mleui  thooffieaof  ChanodiWiMi 
do  right  aner  the  laws  and  nsaget  ef  dib 
realm ;''  which  comprehends  the  obiMiiitfbt 
of  every  thing,  which  is  part  Of  the  duty  tfjtr 
iueidetttlto  his  Office, 

And  the  aroidiOgof  every  lltegai  and  aq» 
action  in  the  execution  of  ft. 

And  thoottibbieft  of  ioy  pm^  hff  IM^i « 


fir  fSJi^  Crimea  ml  Mh^mtmort' 
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^  etMMMWii  of  wy 
•f  bif  office^  is  a  breach  of  tbis  oUb  of  offing 
■MiWMii  tbeparliciilMi mb  wUcjwwiiltd  in 
tfauMtti;  MiQ ibe <wtrMy BpMirni  yiH ejita « 
door  to  the  |O0iMiiJ«iioi|  of  mI  OMuuflr  ^f  io» 
jpHtioi  andMHiM bjr mil «ttoen^ 
.  The  fiari  bkemae  relHt  ii|M9i  k,  that  Ibe 
vbale  Ghttrg0  tonw  upon  bia  wicbad  9mi  /ear • 
ft«ptiBlBB|Mdfia»8  aifefed  wlbe  ialradaa. 
iMii,  «vbiob  (aabe  aajM)  bave  nol  baao  aaia 
appear  { 

iial  duMe  mil  baa^paaeatlbaiQlha  proof  af 
tbeaemii  Mi  obM^ad  ;  wbiab^if  tbey  aaa 
malavfoJ  ani  OBvamDlable,  and  do  lead  0  the 
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raasiaf  OMxiliy  br  oarnipt  aad  eitwniva  awa- 

laaiMst 


{ttbat  iBlaat,and  ptaae k  aa 
atr)9iigl|ra8if  hehad  daataiad  bisdeaigBa  ta 
open  Goart;  far  anob  aata  aibnofc  be  done 
mh  a  goad  and  honaat  iabeatiaa. 

The  mabi  abieetion  agaiaat  tba  Arlida  m 
Ibat  Ibara  it  no  oMtter  af  a  4aiiBaial  aatore 
aaataiaaii  iatba  nona^  ilnktea  (  a^  if  Ibare  u 
aMiaa,  yek  Ibat  there  m  do  pMayibawiit  an- 
aased  ar  ineidaBt  to  it,  wbicb  fiaar  budabipi 
aan  nonr  iaflial  lapoii  the  ISari,  lAar  be  ia  iia- 
moved  from  his  office. 

in  aaawaria  wbkb  I  afaaU  iofiit,  Ibat, 
^  ThaSarPaaalKairtbeae  ottHa,erdiapeabMr 
af  tbon  fanaoney  tidoa  by  baa  bafiMlM 
admiBiMBof  tbeaaooeedaiff  aiiaeai  ia  Ihaii^aa- 
nar  aMagad  and  paaved,  u  aa  oiSapca  al  tba 
caaaoMD  lav,  aad  ^uaiabaUe  by  fiae  aad  un- 
priaMMaend,  upon  ladJetBieat  ar  wforaaalioB; 
aa  aiail  irbeie  tba  money  waa  taken  lof  aa  ad- 
■i'mi^a  lyaa  a  lealgaatiDn,  9b  «pan  a  death. 

Tb  aakeaat  tlua,  it  maat  be  ao^ideiad,  tb«k 

Tba  binff  bariof  iba  caaoative  power,  or  the 
adrthiirtratien  ^  oidiaary  jaatiee,  bMlgcd  ia 
biaa,  ia  in  coaaeqveaoe  obliged  topaaiade  aad 
appoint  capable  and  aaiieieatoAeafa,netaiaary 
iar  tba  due  aaacotionr  of  jaatiea,  m  Mi  aeraral 
Coaits,  lor  the  benefit  of  biBMl^eata:  biaaora- 
Batiao  oatb  prorea  tlMa. 

And  accordinf  ly  tbeeraaoii  baa  dnays  paid 
<ba  aalarwa  or  fcea  of  tba  Load  Cbanceilor,  and 
atbcr  priaiapal  ofiiaerB  of  joatice,  and  alao  of 
ly  lafimor  miniateri,  out  of  the  royal  rare* 
;  and  other  sabordiaata  miaiatani  ware 
BiaaHdby  the  chief  ottoer,  to  the  ead  that 
the  cabieetalMwId  aot  be  expoaed  to  exaolioa 
ar  eppreaaioB,  aadcr  pBteacw  of  any  deniaad  of 
arieward  by  the  aaaaateraof  paUie  iaaliae  for 
tba  ezeeadeo  of  their  cftoee ;  adacb  is  the 
aaarae  of  aU  that  aomiptji9s,  ^cb  at  any  liaie 
apringa  up  in  the  coorta  of  justice. 

Tba  aaoieat  kw  affiaaland  waa,  that  aone 
kMria^jT  aay  ofiioe  copceriaig  the  admioietra- 
tianof  jasace,ahanW  takeaay  feearrewavdof 
aayaidlyaetfiir  tbedeki|r  of  bk  ofiee,  to  the 
aad  b0  might  be  fiaeaadat  bbar^to  do  ioa- 
tMp.  ratat.  Westm.  i.  cap.  lO.  A.  •.  Ed.  1, 
Co.  9.  last  176,  S09,  ftlO.  Co.  3  last  14t. 
tdf,MS.] 

And  aeveral  cbartera  af  Ibnnar  binge,  aad 
aktatea  declaratory  ef  the  common  law  ni  that 
aespact,  have  beea  made  la  infiwca  tba  due  ob- 
ataiatioB  Iheidoi*  aa* 


fltal^  WaibM.  1. «  fid.  t.  c  06.  tOEd.S» 
a.i. 

Hy  lord  Coke,  d  Inat.  tiS,  aaya,  the  90  Ed.  S, 
#•  1,  ia  aaiy  a  oaaHnaadraeat  of  the  king ;  and 
Uwt  ibere  ia  ao  neooid  of  aay  aaoh  aat  ia 
aa*  parlianNat  raU,  aad  vat  netcesaary  to  ha 
prMM,  beeauaetha  4tb  cba|iter  of  thia  parlia« 
meat  ijefinv  to  Iba  peine  contained  in  it.  [Go.4 
laat.  r4,  iris,  900, 910,] 

Yet,  if  it  be  only  the  king's  charter,  it  ia  a 
declaBatiaa  of  the  common  law  at  that  time ; 
but  it  ia  printed  ia  old  BastaPs  edition  of  8ta« 
tales,  fol.  89,  and  in  all  the  rest  of  the  printed 
atatutea.  [Co.  S  Inst.  994, 995.  Co.  8  last. 
146,  cap.  68,  of  Bribery,  £xtQftion,idcc.] 

iP  Ed.  3,  cap.  6,  aad  more  particularly  the 
aat  of  U  H.  4.  JBot.  pari.  num.  99,  by  vbiob  it 


**  Item,  (iitttR  ni^lf  ChanceUer,  Tresorer,  Gar- 
dein  dd  Prive  80ai,  ^jO^uBse^ler  du  ttoy,*  sere- 

yiefiitz  a  (joansi^il  dn  ttpy,  ne  nul)  autre  oflficer, 
udge,  ne  Miuistre  du  Roy,  preqant  Fees  ou 
KQajQBB  de  Roy,  pur  lourditz  Omces  ou  l^rrices 
^rpeep  null  Menere  en  Jeonps  aveoir  pacm 
auere  dc  Done  pu  ]^rocaffe  de  nully  pour  lour 
ditz  Ofices  et  Services,  a  raire  sur  Feyn  de  re- 
spqndre  a  Roy  df?  fa  Treble  do  ceo  que  iitsi  pre« 

fqont,  et  de  satisfier  la-Partie  et  ppnys  al 
Dluntes  de  Roy,  et  soit  discharges  oe  son  Of- 
se.  Service,  et  Counseil  pur  touts  jours,  &c.'* 
**  Item,  Thatflo  Chsncellor"  (this  hiffh  officer 
is  mentioned  in  theiir^  place  l>y  name}  '*  trea- 
surer, keeper  of  the  pnyy  seal,  counsellor  of  tli^ 
king,*  sworn  of  the  king's  council,  per  no  other 
officer,  judge,  nor  minister  of  the  king,  receir* 
ing  fees  or  wages  of  the  king  for  the  said  of- 
fices or  services,  take  in  no  mspner  in  time  t9 
come,  any  manner  of  gih  or  brocage  of  any 
person  for  doing  their  said  offices  and  services, 
upon  jpa|n  to  answer  to  the  king  the  treble  of 
wnat  tney  so  take,  and  to  satisfy  the  paiiT,  and 
to  be  punish^  at  the  kimr 's  pleasure,  anu  4iaO 
be  discharged  from  his  on[ce,  service,  and  cooa» 
ae)  for  eTer,'V3ic. 

Thia  atatnte  is  entered  oa  the  parliament  roll 
of  that  year,  amoagatihe  recordaw  the  Tower ; 
it  is  not  indeed  eatcrad  on  the  atatnte  roll :  but 
tba  parliameat  roll  ia  tba  origiaal,  aad  is  the 
warraat  for  Iba  atatotaiaH,  and  is  theretbro  of 
greater  author^. 

In  the  margin  of  the  rail  is  entered  thus,  ria. 
**  Beapectwitar  per  Domidnm  Prindpen  et 
Oonaibum." 

For  which  reason  my  lord  Coke  says  it  was 
net er  arinted  ia  the  book  of  statutes,  of  which 
be  bigwy  coBMdaias ;  and  tberelbre  has  recited 
it  at  laq^a,  and  caoaed  it  to  be  printed  in  bia 
9d  last  fol.  146,  c.  69,  of  Bribery,  Sxtortioa, 
&c.  aad  c.  101,  of  Judgments  and  Executions^ 
M.  994,  996,  whksh  ia  oac  of  the  Arst  bo<4s  ra- 
htiag  to  the  crown  law,  read  by  the  students  of 
the  law,  and  waa  thus  published  by  that  great 
man,  to  imprem  aa  eany  abhorronce  of  every 

^  N.  B.  Tho  prmted  booka  ha? a  mislakaB 
tiiiaword^ 
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Triafifihe  EmH  i^limie^eUk 


Uiing  whtcli  mty  tend  to  enctiMi  asd  cxlor- 
tioD ;  and  nnut  have  oftea  come  ubdertbe  eon^* 
alderation  of  the  impeached  lord. 

Theae  aiatates  have  indeed  been  opeoed,  ind* 
altered  b^  anbiequeDt  statates,  aa  to  aereral  in- 
ferior offioen ;  and  lome  small  fees  have  been 
aaciently .  allowed,  and  permitted  in  particalar 
eaaea  $  bot  it  haa  been  oboerred,  [Co.  S  Inat 
74,  S09,  310,]  that  from  such  mdalgenoea 
■lan y  oppresaions  of  the  people  have  ensued. 

But  tne  common  law  and  the  several  aota  of 
parliament  before- mentioned,  do  not  only  still 
remain  in  force,  with  respect  to  the  Lord  Chan- 
cellor, bot  hare  bera  confirmed  and  enforoeed 
by  other  statates.  ' 

And  the  (preat  charter  of  oar  liberties,  Magna 
Charta,  c.  SO,  Co.  3  Inst.  65,  5d,  does  imply 
this,  •*  Nulli  Tenderoos  Jostitiam  aut  Reo- 
tnm  ;'^  which,  according  to  my  lord  Coke's 
comment,  is  spoken'  in  the  person  of 'the  fciug, 
who  in  law  is  present  in  his  own  courts  of  jus- 
tice, and  repeatinqf  these  words,  which  (9ays  he) 
extend  to  the  end,  which  is  justice,  and  to  the 
mean,  whereby  justice  may  be  attained,  which 
is  the  law  ;  or,  as  it  tnust  be  understood,  the 
administration  of  the  law  by  the  officers  of  jus- 
tice ;  unless  it  Can  be  suppoied,  that  the  statute 
provides  against  the  lesser  evil,  but  allows  the 
greater  mischief ;  that  it  prohibits  the'sale  of  a 
particular  decree  or  order,  which  may  be  right 
and  just  in  itself ; 

But  leaves  the  king's  superior  officer  at  li- 
berty to  sell  the  whole  body  of  the  suitors  of 
the  Court  in  the  gross,  to  the  exaction  and  op- 
pression of  the  under  officers,  in  the  fees  which 
they  shall  demand  against  law  and  right. 

DO  that  if  the  Earl  impeached  had  exempli- 
fied this  rule  of  my  lord  Coke  in  the  Court  of 
Chancery,  where  he  immediately  represented 
the  king's  royal  person  ;  and  once  m  a  term 
sitting  in  Court  between  his  Mastera,  who  paid 
for  their  places  out  of  the  suitors'  effects,  had 
teoeated  to  the  suitors  this  glorious  declaration, 
**  Nulli  vendemus  Justitiam ;"  he  must  have 
made  a  very  inconsistent  figure,  in  the  opinion 
of  the  meanest  capaci^. 

It  will  then  be  plain,  that  as  to  such  oflioes, 
which  are  in  the  immediate  gift  and  disposal 
of  the  crown,  they  cannot  in  their  own  nature 
h%  aaleable  or  disposed  of  for  money  ;  because 
the  king  himself  cannot  be  supposed  to  suffer 
them  to  be  pat  to  sale. 

And  the  ministers  of  the  crown,  who  have  no 
immediate  right  in  the  office,  and  are  only  to 
execute  and  confirm  the  king's  pleasure  in  the 
disposal  of  the  office,  cannot  sell  that  whieb  is 
not  their  own ;  nor  ought,  nor  can  they  law- 
fully take  any  fee  or  reward,  for  accepting  re- 
aignatkuis,  or  making  new  grants,  or  ad  missions 
into  places,  or  for  oonternnff  inferior  offices, 
with  which  they  are  entrusted  by  virtue  of  their 
own  office ;  which  would  be  the  taking  money 
for  the  doing  of  their  office,  contrary  to  the 
law,  and  the  before- mentioned  statute. 

Bot  there  is  another  very  good  act  of  par- 
liament, which  haa  been  read  at  your  lordahips' 
UUe^and  proves  this  practice  of  seUJog  auob 


ofitea,  to  be  Ml  odfinoe  al  Hm 

▼is. 

13  Rich.  3,0.  8,  entitiad,  ^  Neoo  skiB  «b- 
tein  offioea  by  aoit  or  for  rewavd."  [Ca.  1  isiti 
134,  a.  Co.  3  Inat.  145, 147, 148.3 

"  Item,itisaeooi4ed,  thatthoChanedlse'jbf 
expi«a  name)  "  ireaaurer,  keeper  of  tfaepnf 
seal,  steward  of  the  king's  houe,  the  k«p 
cbamberlaiD,  dark  of  tbe  ralla  ;  the  joMii  4 
the  one  beach,  and  of  the  other ;  baraBseflhi 
Exchequer,  and  all  other  that  aball  be  calUn 
ordain,  name,  or  nako  jnatjces  of  the  pesee, 
sherifis,  escheatoia,  eoatoMra,  nnnwiislhu, 
or  any  other  officer  or  miaieleT  of  toe  kiif, 
aball  be  firmly  sworn,  that  they  ahall  .ost  «• 
daio,  Jiaase,  or  make  aoy  aocb  offieos,  m 
other  officer  or  minister  of  tbe  king  ftr  any  gift 
or  brocage,  favour  or  affiBction." 

The  act  pfooeeda  iKther  in  a  diflcmtftm 
of  cxprassieii,  and  to  another  oaattcr : 

*' Mor,  that  none  wbioh  poraaeth  by  bis^«r 
any  other,  privily  or  openly,  to  bo  in  any  asa* 
ner  of  office,  ahali  be  put  in  the  aame  ofeee,ir 
any  other  ;  b«t  that  they  mako  all  soeb  ^ 
fioers  and  mioiatera  of  the  best  and  moot  IsaM 
men. 
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The  Earl  apprehended  the  atroM  of  Ihiiili- 
tufo,  and  how  much  it  piesaed  open  him ;  nd 
therefore:  haa  endeavoorad  to  diatingnish  kin- 
self,  not  only,  out  of  the  oath«  bot  out  ef  ite 
entire  act,  by  objecting,  that  this  statots,  nd 
the  oath  therein  dnocted,  only  extend  tasHh 
nominntiona  aa  are  made  in  the  nature  sf  che- 
tiona,  hy  an  asaemUy  of  all  theao  great  sftsn 
and  ministers,  when  they  are  owed  isgclki 
for  that  end;  which  word  « together  ^  issfhs 
own  inserting,  to  servo  bis  purpoae ;  as  is  Ike 
case  of  aberiSb,  and  not  to  their  aii^;le  and  »• 
parate  nomination  of  officers,  in  right  of  fkar 
remotive  offices  by  themsetvea. 

This  is  the  Bari'a  own  oigection,  and  astif 
hia  counsel,  and  will  (if  aUowed)  expound avsy 
the  whole  act,  in  all  the  expresa  instanosi  ws- 
tioned  in  the  sutote,  save  one  | 

For  there  is  hot  one  oASoer  named  in  tbasc^ 
who  is  nominated  thus  in  an  aaaemUy  sr  pak- 
lic  meeting,  wUch  ia  sheriff;  and  all  tbe  rat 
are  ordained,  and  made  by  the  great  ofliflaf 
separately,  in  their  own  riglit ;  aa  jusliesi  <f 
pence  by  the  ohanoelkNr ;  and  oschcatopi,css- 
tomers  and  oomptroflers,  by  the  lord  trfstanr. 

And  the  rest  of  the  words  of  the  act,  lii* 
«  Or  any  other  otBcer  or  minister  of  the  kiof, 
will  be  totally  expunged  by  thia  nice  iatnfi^ 
tation. 

But  the  worda  plainly  mean,  thateifiy  w 
of  these  officers,  who  by  virtue  of  Vu  ofi(*» 
shall  be  called  (not  called  together)  bj  con; 
roand  of  the  crown,  or  in  execution  of  fcii  ^ 
ficOy  to  name  or  make  any  inferior  ofiuxr,ikiil 
be  sworn ;  for  they  never  are  all  esM  Mf^ 
ther,  unless  on  the  nomination  of  sberifi. 

The  Earl,formoreaecurity,andfordisW 
of  better  company,  objecte  nrther ;  diat  tw 
argument  from  thia  act  and  the  oatb  wiJig 
too  for  ;•  for  then  they  are  awom  not  to  pgw 
any  who  make  aoit  or  applkatioa  fiwaay  ^^ 
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BattlMilMiiOMrtoftlMMtfi;  and  they  are 
fmlv  ewoni  ao  tmr  is  tlie  atatote  extends  it, 
wucli  is  to  the  former  part;  aod  tbia  elauie  in 
tltoeoodiiaion  of  tbe  act  ia  only  (Urectory,  and 
introducea  a  nevr  bstmetioii  to  the  great  of- 
iieeraylnitdoeaiioteaiTyoiitbeparportof  the 
«ath;  for  tlia  worda  are,  *«Itis  aeoorded  that 
the  cfaaaoallor/'  &e.  (in  the  affirmatiire]  **  shall 
be  aworo,  that  they  shall  not  name,''  oco.  and 
the  aentenoe  which  followB  ia  a  new  clauae,  be- 
ginning with  a  nesatiTe,  tiz.  **  Nor,  that  none 
which  pnraneth,  £e.  ahaU  be  pnt  into  any  of- 
fice," iKC  and  lefera  to  the  peraon  applying, 
•nd  not  to  tile  offieer  appointiog. 

So  that  thb  latter  part  of  the  atatnte  ongbt 
to  be  obaerred  ;  but  the  officer  is  not  required 
to  be  awem  to  theobaertation  of  it. 

Thia  statttte  lakea  it  for  granted,  that  the 
contrary  practioe  of  naming  aubordiuate  officers 
finr  gift  or  brocage  was  nolawliil  before,  at  the 
conuBoo  law  $  since  it  does  not  create  or  enact 
it  to  be  an  offence,  bat  providea  an  additional 
oonatraint  or  obligation  upon  the  anpertor  of- 
tfoar  by  an  oath,  not  to  commit  the  offence ; 
and  it  still  reoBaina  an  offimce  at  the  common 
law,  and  don't  depend  on  that  statnte,  but  is  a 
gveiktoflenoe,  altboo^  the  oath  be  not  taken. 

Thia  atatote  contams  the  most.extenstve  and 
genefal  words,  and  mentions  officers  of  many 
sorts,  and  difierent  degrees,  aa  well  high  aa  low, 
gaiating  to  the  peace,  pnblic  jo8tice»  aod  the  re- 
irnaae;  and  that  no  oncer,  of  any  kind  what- 
•eofer,  in  the  king's  serf ioe,  nanvM  or  ordain  • 
•d  by  the  great  officers  of  state*  might  eacape 
tir  be  pmitledt  the  act  conciadea  the  description 
with  these  words,  <*  Or  any  other  officer  or  mi- 
ttialer  of  the  king ;" 

'  And  therein  maniieatly  eomprehenda  both 
these  officea  of  Clerk  of  theCnalediea,  and  of 
Maalers  in  Chancery : 

For  this  statnte  refers  to  officers  who  are  only 
named  or  recommended  to  the  king  by  the 
chaacellor,  dec,  and  yet  are  conatitoted  by  the 
king'a  letters  palenta^  as  justices  of  the  peace, 
amd  aherifif ,  whereby  the  aaurped  fiee  fer  re- 
cemmeudation  ia  dedared  illwai »  and  also  to 
other  officers,  who  are  immemtely  constituted 
and  appointed  by  the  chief  officers,  by  aotho- 
fity  derired  from  the  king,  and  bv  virtue  of  the 
trust  in  them  reposed  for  the  sing's  honour 
and  service,  and  for  the  benefit  of  his  people,  aa 
escheatora  and  othera ;  aod  thereby  the  other 
pretended  lee  for  nomination  is  condemned. 
.  Sberiflb  and  cacheators  named  in  the  act,  are 
officers  relating  to  the  administration  and  exe- 
cution of  justice ;  and  eschcatora  more  eape- 
ciidly,  to  inquisitwna  touching,  ideota  and  luna- 
tics, and  the  commiasionB  and  proceedings 
thereon ;  which  is  the  chief  part  of  the  trust 
and  office  granted  by  the  letterspatenta  to  Mr. 
Hamersley,  aa  Clerk  of  the  Cfustodies,  and 
which  waa  reaigned  by  Mr.Tho.  Beiinet ;  and 
it  will  appear  by  the  natent  ilKlf,  that  thia  of. 
lice  in  the  Court  of  Chancery,  haa  a  very  near 
relation  to  the  office  of  escbeator ;  and  the  grant 
very  fully  describei  the  natnie  and  antiquity  of 
tUsaffioe. 


And  as  to  the  nature  and  antiquity  of  the  of« 
fices  of  Masters  in  Chancery,  they  appear  fully 
from  the  oath  taken  by  every  Master  upon  bis 
admission,  which  is  of  the  same  import  and  ef-' 
feet,  in  many  things,  with  the  oath  taken  by  the 
Lord  Chancellor  himself,  viz. 

*•  To  serve  the  king  and  his  people,  and  to 
counsel  the  things  that  toucbeth  the  king ;  to 
prevent  the  dislieritance  of  the  kin^,  or  fraud 
to  his  people ;  and  not  to  disclose  the  counsel 
which  he  shall  give  touching  the  king ;  and  to 
redress  damage  or  fraud  in  the  keeping  the 
great  seal,  ai^  to  advise  the  chancellor  there- 
of," ke. 

And  also  from  the  ancient  commissions  pro- 
duced and  read,  giving  the  Masters  antborityy 
by  the  name  anu  description  of  Masters  of  the 
Court,  to  hear  cauaes,  and  make  decrees  (in 
like  manner  aa  the  judges  assistants)  in  the  ab- 
sence of  the  Chancellor ;  and  to  punish  con- 
tempts, and  to  do  other  like  aeti  of  jurisdiction  ; 
and  likewise  from  the  actual  ezerciae  of  their 
oificea  in  making  reporta  and  taxation  of  coots, 
and  the  manner  thereof  proved  by  some  of  the 
Masters  (and  not  contradicted)  as  that  a  8ub- 
poBua  issues  immediately  upon  the  Master'^ 
taxation  of  costs,  without  any  order  or  con- 
firmation of  the  Lord  Chancellor ;  that  their 
reporta  in  other  instances  are  turueil  into  de« 
creea  of  Court,  if  not  altered  upon  exceptions, 
and  from  many  anthorities  in  the  law  books. 

By  all  which  it  is  evident,  that  the  officea  of 
Masters  in  Chancery  are  judicial  offices,  or  of-^ 
fices  which  partake  of  a  judicial  authority  and 
nature;  and  do  touch  and  concern  the  admi- 
nuitration  and  execution  of  justice  in  that 
Court ;  and  that  the  Masters  are  associated  for 
that  pnrpoae  to  the  Lord  Chancellor,  as  alleged 
in  the  Articles. 

But  upon  this  occaaion  it  will  be  proper  to 
recite  more  particnlariy  the  authority  of  the 
Statute  of 

A.  18  Edri.  1,  called  Westm.  },  cap.  34. 
<•  £t  quotieaconque  de  csetero  evenerit  in  Can- 
ciellana,  quod  in  uno  easu  reperitur  breve,  &  in 
consimili  caau  cadente  aub  eodem  jure,  &  aimili 
indigL'Ute  Remedio  non  reperitur  ;  concordent 
Clerici  de  Caneellaria  in  brevi  faciendo,  vel  at- 
terminent  querentea  in  proximum  Parlia- 
mentum*  &c.  et  de  consensu  jurisperitorum 
fiat  breve,  ne  contingat  de  cstero  quod  curia 
]>omini  Regis  deficiat  oonquerentibua  in  Jus - 
titia  perquirenda." 

Co.  S  Inat.  405,  407.  Thoae  here  called 
Clerici,  were  at  thia  time,  and  before,  called 
Magistri  Canoellarim,  and  were  asaociated  to 
the  Lord  Chancelfor ;  of  whom  Fleta  saitb, 

«'  Cui  associentur  Clerici  honest!  et  circum* 
specti.  Domino  Regi  ^urati,  qui  in  legibus  et 
consuetudinibns  Anjfhcanis  notitiam  habeant 
pleniorera,  quorum  Officiuro  sit  supulicationes 
et  qaerelaaconquereoiium  Audire  et  Examinare, 
et  eis  super  qualitatibus  Ii\juriarum  ostensarum, 
debitum  Remedium  exhibere  per  brevia  Reg^is." 


The  granting  and  issuing  the  writ,  or  first 
pfucessy  apoa  the  prayer  of  the  plaintiff,  or 
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piK^  ftumalmgfU  Um  finl  jii4icMMl  of  4he 
Cowtij  upon  tliecooiio^cei&eiift.«f»iiuH. 

And  tbb  |ir»vet  ^Uvogty,  tl>»t  tbe  hmg  ky 
Ilk  90^  office,  CQD^iriiied  by  tbii  Ml  of  |itr* 
Uupeot,  did  at  bis  own  expvmoo,  and  not  attho 
chaige  of  the  auUor,  provide  Hmw  ctevki  or 
llaaMNV,  to  the  and  that  no  antsjoot  who  bad  a 
Bi§rbt,  ahofdd  be  witboot  oimocdy  in  the  bM|f^ 
ooiirta; 

*<  jNa  euria  Domini  Bcgia  deSoia^  «an(|aO' 
apnftibna  in  Jnatitia  perqiunonda," 

And  the  nominalion  of  tlioie  Afaatani  ia  onlf 
tnlniated  with  tlie  l4>vd  Ohaoeellor,  aa  repaa* 
■enting  the  king,  and  for  tlie  relief  of  the  fwbjept. 

18  £dri.  1,  mi.  I¥aatni.  S,  oap.  ai,  40.  Co. 
fl  Inat.  407,  486.  Co.  1.  Inat.  «4,  b.  Joba 
Webb'a Oaae ft  Co.  AB,  49.  €o.9lMt.a9. 

So  that  it  ia  a  baeaob  of  bia  iruat,  inlbo  Uml 
CbanoolUr,  to  oonfor  a«y  of  tbaio  olBaaa  fiir 
gift  or  Woeagr,  or  to  nanie  aad  appoint  wiit 
f nd  Inaoffoient  pewani ;  aiaoakiakboflotyiaf 


Jnia  bigb  affiiie  to  (wovidn  a  aupply  of  proper 
ofiAora  to  oairy  on  Ike  due  oyoaiitiott  of  jjm^ 
tioe  in  tbat  court 

Bnt  it  ia  aaid,  tbat  it  baa  not  bdui  oonatantly 
leedtoput  all  th#  Afaatan  into  oooMiiaaiiB, 
and  that  in  tba  oominiiiion  P  Oct  4  Ed.  6,  four 
atf  tbe  Maatera  only  waie  in  aoauaiaaian ;  and 
when  they  are  ia  comiiwiion,  tbat  tbey  have 
no  antbority  to  act  withont  the  piaaaaee  of  tba 
ilaater  of  tbe  Bolia  or  one  of  the  jud^ ;  and 
tberefore-tbeae  iMwnmiaainBi  did  not  gur a  tbeni 
a  judicial  antbority. 

Theao  coinnii88ion9>  aa  well  aa  4^  offiee  of  a 
llaalar»  aabsiating  ao  ancianliy,  abewt  that  tbey 
vera  to  be  taken  notice  of,  and  aompnbanded 
within  the  atatutea  awde  to  prat ent  tne  aaio  of 
offioaa  of  jjofltice  ;  and  of  late  tioiaa  tbey  ba^a  all 
been  pat  into  the  oommiinon,  aa  appaam  by 
Ibe  late  coamisaioDs  granted  to  the  praaent 
Maetaca,  ainca  tbe  £ari  bad  tbeapatody  of  tbe 

Seat  aeal,  and  produced  at  the  tabte;  and 
ithoot  entering  into  Ibe  dianote  between  4he 
aater  of  tba  Holla,  and  4be  Maatan  HI  Chan- 
aery,  inching  janadiotian,  wherein  |he  Eaid, 
in  fia  Deftaae,  baa  dealaaad,  be  thought  iba 
ilaalara  ware  ia  tba  ri|(4it)  tba  jodgea  than- 
aetf  ea  u  theaa  commiawona  are  only  aatboriaed 
to  bear  caawa^aBd  inake  daeweii,  witb  tbofi^ 
neaaaaadoQaaamnoaoftwoMaatava;  aathat 
tba  antbority  aadar  tbia  eooinnaaon  ia  not  leH 
of  a  jndicial  aataie,  fnm  tba  nnaober  of  pwiani 
necesaary  to  make  a  court,  no  wkoca  than  it 
aan  be  argned  Dnooi  the  aame  reaaon,  that  the 
jodgea  in  uatcaauniaeioa  ana  natindicialoffi- 
aari,  bacaaaa  tb^  caaaot  audce  a  daerea  with* 
ant  tm^  Maetera. 

And  althoiigh  the  commiasion  ia  no|  properly 
incident  to  the  office  of  Maater,  as  annexed 
thereto ;  yet  as  it  has  always  ottejpided  upon,  and 
accompanied  the  office,  it  proves,  tbat  toe  Alaa- 
ters  ftom  the  first  isaning  these  comjnissiiQnSi 
have  been  ^^Ija  invested  with  0  gononU* 
judicial  power,  u  they  had  not  ei^^oyed  fmk 
authority  before. 

Bot  it  ia  not  neoesaary  to  rely  entirely  npon 
tkat points  forifthasavAfeawaia^Bly 


lariolf  yot  iMjf  ^ooncan  tba 
and  esaaatioa  or jnaijae  in  tba  Gaortsf CIh» 
0^.  Biidt  as  anab*  a«a  nndar  tba  r^gnkiiai  rf 
tba  like  oAaea  at  tba  oMaman  lair,aB4wi 
fnily  within  tba  doaoiiptisii  af  thastitatoitf 
la  flic.  «,  aad  « ood  •  Sd. «.  Aialdiii,aBr 
nordiaa  to  tbe  fiaii'a  aniniaa, 
roaasd  (ba  tsaiiff  ite  MiatPW  tp 
Mr.  Darm^r'a  ftpftrfeaty. 

Aadaatba£arl  impoariwid,  h  rigfatif  ka 
olBae  af  Imd  CiMacplbw,  wv  oaiyeainikt 
with  tkM  aombiation  af  Iba  Maatna  ftr  lb 
Mrfioa  of  ^  king»  and  tor  tbe  aMBwa 
benefit  of  all  tba  king^oaal^Mat  thrassdifw 
aroaoaMwaaalaabla,  arfo  ba  disfassd  «f  ftr 
money*. than  if  Iku^  bad  mawintd  tniksinaa 
diate  gift  of  ^  anNf  a»  by  gnat  Msr  ib 
0iaataaaL 

ItwaaflioMtiy»Aat  Haiiaea  ia  Pwaaay 
aaa  not  aiprsaily  waatianfd  ia  tba  act  sf  11 
Bin.  a«anatbattkaatatataiaa  peaal  lBw,ad 
MMpbttobaconstraadalfiatly,  aod  oogbtaa 
tooeaiafndedkya^ty  tatbaaa  affiosia: 

Bat  tbe  aonataot  nilaof  aapositian  af  ststas 
of  this  natase  aontiadarts  tbat  naewf  inn ;  ftr, 

iStatatea  aMda  §m  tbe  lnrrtieraa«a  sad  alf 
▼nnfaaiant  of  jastiaa,  lor  tba  aappawian  sf  air 
toition  aad  appeaaMon,  wbiab  (aaya  tbe  kak) 
ma  bonible  aad  adioua  ariaaaa,  abak  bna  i 
baaign  andliaaaiahbf  intmrpnataiioo. 

BaawfiMfa^aCaia,  I0<k>.  Idt,  100.  Tmath 
Oaaa,  ft  €0.  8S.  Oooak'a  C3ase,  S  Ca.  dft 
Boatb'a  Casa^  4  Co.  f?.  Fowker'a  Cms,  tt 
Co.  34. 

Aad  apaa  Ikia  ateasion  permit  nas  tarsfsit 
tba  wondaof  tbat  fBfHd  man,  Mie  WrdCakt : 

'<  Extortion  b  no  other  thpa  mfaksry ,  hot  if 
mom  adioaa  ;  i»  rebbary  b  apaa,  aad  bsi  il- 
anys  tba  apfaaranrroff  rice;  hot aatoitisB  pslf 
on4be  wm^e  of  troth,  aad  b  asaro  difiicak  ti 
bo  triad  aad  diaonmed,  and  ia  fiw  tbe  assst  put 
aaaoanininad  with  tba  damaaUa  viae  af  pajarv 
mthabmskiagtbat  aatfa  ^bb  tttt  oftcsr  tHk 
Wksa  ba  waa  adaaittcd  |a  hb  aifice ;''  whkb 
proves  the  ii^poit  aad  aiaot  mi  tbe  mmI 
and  Maaal  woidf  in  aa  oatb  of  oiiaa,  f  Jbsv» 
(Gi0i'a  Caac^  10  Co.  101,  lOa.  Ca.  4  bat. 
140.] 

Aim  bona  1  caaaot  help  taUag*  natiasaf  da 
attempt  of  tke  Sari  iropea^ked,  fay  bis  am 
amm  pmyaiaatinn  of  Mr.  Eytes,  tbe  adber  d 
tbaExaboMer,  and  ike  ^nastbna  paiptsat  h§ 
himaetf  relatmg  i»  tka  aMHiner  af  kb  bisr 
sworn  patsaaat  to  tba  atatala  of  IS  Rkbin 
a,  via.    Tba  Earl  aakad  baa, 

Wkat  ana  k  tbat  yau  did  Dead  r  JMlmf 
m  tbbgf    Or  what  did  1  da?    Ort^lbl 

Tba  offiem  aipweas, «« i  read  amr  tbe  Hm^ 
tnteaut  of  Ik^  Eaebeaaer  book  ia  aid  Fraab; 
andoAcv  i  kad  read  it»  i  earned  tbe  KUsH 
tba  lissd  ObanceUer,  te.  wko,  at  lbs  comb- 
aba,  kbaed  the  book,  bat  ka  saidorieHi' 
aotbing.  Bat  tbia  baa  been  the  ansiaat  fivbr 
wkbh  I  bamobaerved  larlbc^  yeais,aa4i^ 
lieva  baa  bean  alsEaya  used.'' 

In  tab  inatancoy  yonr  lordships  saw  ^ 
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t^  cvplsikl  $twwyf  4r  twfi  M  pMIcmcI)  t%6  iinct* 
<tt  to^  UMlt  flolentn  tie  and  0Mig«itiott  apon  his 
^SDOtei«nee  afi<)  hoMittr,  iiO|MMed  by  aiftthority 
of  (MrKMlreiit  Ibr  the  pref  eetlnf  eoniipti<m ; 
"vtbereby  the  Eerl  did  tneo  (thiiuih  aince  apen 
tiMi  ebserritiiMi  made  by  the  World  of  ftueh  bis 
bl»lMivioiir,  he  has  a  uiktle  reeolleeted)  shew, 
that  his  calliog  God  to  witaM  to  bis  promise 
flM*  the  obifertaikhi  of  an  ael  of  pafiiaiaeDt 
uMie  agimiSI  that  Tide,  deserted  io  be  is  little 
ebusidered  by  him,  and  to  hard  ai  Kttia  iaflh- 
coce  iipott  his  adiod, 

At  oatba  tahea  by  traders  at  a  eetiaio  ntsee, 
Ihr  their  better  aeeoni modatiOa  in  aarryid|^  oh 
fl  prohibited  or  firaodalent  hraflfo* 

This  is  a  fWI  ex|danaihm  of  hhr  resenre  in  mA 
<iyiifOCal  aaswer^  where  be  says,  <*  That  when 
he  tsoh  the  nsmd  oath  of  ofiee,  he  at  thesaoie 
time  fooh  the  oaths  of  aNe^anoe  and  iapre- 
iteey,  but  no  Oath  of  ofiloa  besides  that  above 
■M  Ibnh.'' 

AHhoagh*  he  eooM  not  but  undMtand  the 
Bseaniog  of  the  introddOtioB  to  the  Articles,  al- 
l^of  9  ^  That  He  did  tahe  sboh  other  oaths  as 
hS^e  been  aeeostomed  ;'*  and  eonid  not  but 
HMnessher  his  repeated  obsetrations  of  the  eere- 
Bbeay,  ai  least,  whkh  he  hail  annaally  praefis- 
•d  under  this  statute; 

But  the  Earl's  eoansel  have  made  it  neoes* 
■ti^  t^  eater  fiirther  into  this  transaction,  Inr 
thar  iitsisting,  that  here  was  no  formal  oath 
prescribod  or  taheo,  no  entry  or  reghary  kc^t 
of  it )  and  that  the  reading  over  the  statute  is 
Bserely  an  admonition  or  exfaortaHMm  by  the 
oflfoer  to  the  whole  assembly. 

And  the  Bar^  has  insisted,  that  it  is  not  all 
oath  of  oiBM,  biMtanse  an  oath  of  oflS<Se  (aS  he 
expressed  it)  is  taken  once  Ihr  alt,  but  this'  is 
repMed  annaaHy ;  and  if  it  is*  an  oath  of  office, 
yet  it  is  not  parti<!(ihu4y  Ohatged  in  the  Articles, 
nor  refetKd  to  in  anv  manner,  beoanse  the  Ar* 
tioles  suppose  it  to^  be  talcen  at  the  time  of  his 
oossiog  into  tile  ofllce,  which  Was  in  May 
f7l8;  and  this  oath,  St  the  soonest,  conM  not 
bo  taken  by  him  tHt  the  NoVi^mber  fbttowmff . 

To  this  I  answer^  that  the  manner  of  admi- 
sistering  this  oath  iS  ia  the  most  solemn  and 
significant  form  poMible  ;  M  the  repeating  an 
Osth  briefly  to  observe  the  slatwe  in  all  things, 
or  comannng  a  snort  ausiracc  wt  tne  aoostance 
of  it,  wonid  not  be  near  so  ezpfteit  and  direc- 
tbry,  as  the  readhig  over  atond,  by  a  projier 
officer  of  the  Conrt  of  Exchequer,  the  at^  of 
parliament  itself,  the  Chancellor  at  the  end  kiss- 
mg  the  BiUe ;  an  exhortation,  Whteh  ooght  to 
mafte  tbo  deepest  impression  upon  the  cou- 
tfeieiioe  of  a  righteous  magistrate,  when  con- 
firmed by  the  sanction  of  a  promissoi^  oatii. 

And  to  say,  that  it  is  ho  oath  of  oflice,  hO- 
eaose  he  repeated  ft  annoafly,  tr  to  contradiict 
the  aet  itsdf,  which  etijolhs  him  to  take  it  as 
CbiiMwHor,  aM  ih  the  actual  estMOtioa  of  his 
office:  aad  the  repotition  of  it annhally, upon 
this  griMt  oeoasion  of  nomhiating  shiSrtffik,  dO- 
itkbnstrates  the  opinion  of  onir  adtestors,  of  the 
iflfej^ortanco  and  consequahcu  of  the  obsortatlon 


of  it,  for  the  SerViee  of  the  king,  and  tlie  benefit 
sf  Ins  sdbjects  y  because  there  can  be  no  other 
time  more  memonble,  or  more  likely  to  engaga 
attention  to  it,  than  in  so  public  an  assembly  pror- 
eeeding  to  apdoint  (he  Sherifls  of  the  several 
oonnties  of  tbe  kingdom,  upon  whose  power, 
fidelity,  and  jdstite  in  the  executiott  of  their 
offiees,  not  only  the  properties,  liberties,  and 
lives  of  the  subjects  of  this  kirigdom  so  much 
depend,  but  even  the  steienrity  of  his  majesty's 
nsrton  la  any  time  of  dSnger ;  and  the  veVy 
being  ^  the  HouSe  of  Coihnions,  upon  the  just 
and  fair  raumi  whioh  Mgbt  to  be  ihade  by 
sberiffii,  Upon  the  ofeotion  of  members  to  serv6 
fa»  parliament. 

Clan  this  statute  then  be  treated  and  called 
ohsoletey  Which  is  thus  publicly  prochtimed 
every  yeari  to  eufbtve  the  more  exact  observa* 
fton  of  itf 

Andtosay,  tbattbeArtidi!s  are  confined  fd 
shefa  oaths  of  office,  as  were  taken  by  him  on 
hia  irsi  iinpointiAent,  is  an  equivocal  idterpre- 
tation  peculiar  to  the  Answer ;  fbr  the  Articles 
refisr  generally  to  all  such  oaths  which  have 
been  accustomed  to  be  taken  by  the  Lord  Gban- 
edlar  by  reason  of  his  office,  ^od  this  oa(h 
ought  to  have  be^n  taken  by  him  upon  his  first 
appointment,  if  the  usage  of  administering  it  at 
tms  annual  season  bad  not  been  an  excuse  for 
his  postponing  it  to  that  time ;  and  from  that 
nsage  it  has  folk) wed,  that  this  oath  is  not  taken 
by. any  of  the  officers  at  any  other  time;  but 
it  was  the  Earl's  doty  to  observe  this  good  and 
wbofesome  hiw,  a^  well  befbre  his  taSiog  this 
oM  as  afterwsrds. 

And  the  Earl  could  not  hate  forgotten  tbU 
his  solemn  ebgagemcnt  without  deaAgn ;  it  was 
for  his  mterest  not  to  mention  it ;  and  he  might 
flatter  himself,  that  the  Msnagers  would  not 
have  taken  notice  of  it 

And  as  to  the;  dimvenoe  nh  nie  form  of  ad« 
ministering  this  oath  fronk  the  commou  me* 
thod,  it  is  not  materia ;  fhr  tha  nSttal  fbrm  id 
not  essential  to  the  oath  iliielf,  it  boing  sufficient 
that  tb«re  is  a  caOiMff  Almwh^  God  to  be  a 
Witaass  of  the  trmh  of  the  Earrs  nhnnise,  hf 
his  touching  the  Holy  ScriptnrO,  [Co.  S  Ins^ 
ld4,  165.] 

But  whather  theoath  Be  cbnshivtiy  orustudiy 
tiken  in  practice,  or  not,  it  will  not  alter  the 
law ;  ana  the  crime  of  selHOg  these  ofltces  fbt 

£ft  and  brokage  sfiU  remains,  notwifhstandidg 
e  hOglect  of^this  additional  obligation  to  re- 
fHdn  from  the  oothtttfsidoh  of  it. 

The  ol^ectiOttS  made  by  the  Earl  and  bti 
eOunset  up<tt  itiiA  head,  have  ocesdOned  this 
digression. 

The  next  part  of  the  BaifTs  defenoO  is  a  di- 
nret  justification  of  the  faot  of  Whi6h  he  is  ac- 
ctis^;  and,  not  contented  to  leavo  it  to  faM 
connsi^l  ^or  Whose  exeuse  it  might  hftvd  been 
sidd,  that  they  were  williog  fo  try jev^ry  thing) 
th^  Ea^l  hhnself  has  iotisted  up<A  it,  that  his 
taking  these  sufns  of  itooney  is  hkWfhl ;  beoadso^ 
as  Lord  ChahceUor,  he  had  a  right  of  recum- 
ifi^kltttibii  of  Mr.  HatnorAey,  ss  in  officer  ap- 
point by  ftkVM  nndet  the  tt^  sM,  iTnt 
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ttlfo  tiM  right  of  nonuDation  and  admisnon  of 
the  Mastert,  aolely  ia  bimadf ;  tnd  a  man 
may  diapoce  of  and  dUpeiKe  hit  own  favour 
npoQ  vroat terms  he  pleases;  and  offioera  may 
gire  money  for  their  places,  and  yet  be  good 
officers,  as  it  is  soggMled. 

But  some  instances  of  a  very  esctraordinary 
nature  were  cited  out  of  the  History  of  the  Ex- 
chequer,* to  prove  that  chancellors,  judges, 
and  other  officers  of  trust,  had  purchased  their 
places  of  king  Stephen  and  kmg  John ;  ? iz. 
That  Richard  Fiu-Alured  gave  king  Stephen 
fifteen  marks  to  hear  pleas;  and  Walter  de 
Gray  gave  king  John  5,000/.  to  have  the  king's 
Chancery  for  life;  and  other  officers  there 
named. 

Mr.  Madoz,  the  collector  and  publisher  of 
this  History  of  the  Exchequer,  43,  44,  men- 
tioning these  instances,  says,  **  That  in  the 
time  of  king  Stephen,  Geoffrey  the  Chancellor 
fined  in  3,006/.  and  a  mark  for  the  king's  seal* 
This,  I  understand,  to  be  a  fine  then  lately 
made  with  the  king  for  the  office  of  Chancelk>r, 
or  to  have  the  keeping  of  the  king's  seal." 
But  at  the  same  time  Mr.  Madox  the  publisher 
nakes  this  honest  reflection  upon  bis  pre* 
cedent; 

**  Which  precedent,"  says  he,  <<  may  justly 
•eem  strange  to  us  at  this  day ;  but  it  seemeth 
that  in  those  times  things  of  the  like  kind  with 
this  were  sometimes  done."  Which  observa- 
tion the  ooimsel,  or  the  Earl  himself,  were  not 
pJeased  to  repeat. 

And  some  instances  were  cited  out  of  the 
Roman  law,  where  part  of  the  revenue  of  the 
emperors  did  arise  out  of  |»erqoisites  of  this 
Idnd;  from  whence  it  was  inferred,  that  the 
taking  these  sums  for  sale  of  offices,  was  not 
•gainst  natural  justice. 

But  these  are  of  no  authority  in  this  king* 
dom,  when  they  are  repugnant  to  the  law  of 
the  land,  and  have  never  been  received ;  and 
the  common  law  of  England  must  be  the  rule 
of  justice  in  this  case. 

And  Mr.  Dnpper,  the  Earl's  late  under 
■ecretary  of  the  bankrupts,  was  produced,  to 
prove  by  his  opinion  and  observation,  that  no 
office  wnatsoeVer  passing  by  grant  under  the 
great  seal  ought  to  be  surrendered  or  granted 
without  an  acknowledgment  (as  he  c^led  it) 
to  the  Chancellor  or  Keeper ;  and  that  he  had 
formerly  communicated  these  his  thoughts  to 
the  Ean  and  his  secretary  Mr.  Cottingham. 

And  your  lordships,  upon  recollection  of  tlte 
flfidence,  will  find  the  use  and  improvement 
they  were  oleased  to  make  of  this  advice,  iit 
the  osse  or  Mr.  Thomas  Bonnet's  surrender. 

But  in  answer  tliereto,  it  appeared  upon  the 
evidence  in  regard  to  Mr.  Hamersiev's  office 
of  Clerk  of  the  Custodies,  that  there  being  no 
salary  annexed  to  the  place,  it  did  beiong  to 
the  secretary  of  state  to  recommend  or  to  ob- 
tain the  sign  maoual ;  so  that  the  EarPs  desire 

of  gain  in  this  instance  carried  him  beyoud  the 

'  ■■  ■      --■  I     ■  ■■PI. 

*  Madox's  History  of  the  Excbeq.  43,  743. 
St  inys  il  mty  seem  straogei  and  excuses  it. 


limits  of  his  own  office,  where  he  had  no  ligte 
of  recommendation,  to  raise  the  poor  low  tan 
of  105/.  at  the  time  when  he  was  one  of  the 
regents ;  and  thus  he  joined  his  share  of  the 
royal  authority  to  his  power  of  Lord  Cbas* 
cellor,  in  order  to  get  and  secare  to  his  own 
private  use  so  considerable  a  sum  as  105/.  frna 
an  exhsusted  Master !  A  strong  evidence  of  hir 
corrupt  intent  and  views. 

This  single  exactaou  overturns  the  whole 
fabric  of  merit,  supposed  to  be  raised  by  die 
few  scattered  instances  of  charitv,  wfaioi  kt 
has  been  pleased  to  divulge  in  eridence. 

But  if  the  authorities  cited  for  the  Esri  to 
this  purpose  prove  any  thing,  they  prove  too 
mucn ;  that  the  offices  of  the  ju<^^  io  U» 
supreme  courts  of  justice  were  lawniUy  to  be 
bought  and  sold  at  the  common  law,  before  dtt 
act  5  Edw.  0,  which  is  an  opinion  that  the  £■! 
himself,  in  his  Answer,  did  not  think  conveniest 
to  disclose  or  insist  upon ;  and  it  is  goiqgak^ 
way  back  for  an  example  to  prove  the  lawftthoi 
of  an  action,  whksh  he  could  not  find  witfaost 
the  assistance  of  an  antiquary. 

He  might  have  brought  ummpo  recent  is- 
stances  from  countries,  where  unlimited  power 
does  prevail,  and  where  justice  itself,  aadtbe 
places  in  which  it  is  to  be  dispensed,  are  notti 
be  attained  without  a  bribe. 

But  it  seems  aa  if  the  lord  impeached  hd 
an  early  inclination  to  look  out  for  a  preoedeoi, 
to  gi  ve  hira  a  countenance  in  sucb  like  praciioei ; 
yet  he  found  none  published  to  the  world,  ei- 
cept  in  the  reigns  of  two  princes,  whose  sdi" 
trary  behaviour  produced  that  memorable  hv, 
the  Great  Charter  of  our  Liberties,  first  posMi 
in  the  form  of  a  charter  ann'  17  Johan',  and 
confirmed  ann'  9  Hen.  3|  wherein  it  was  at  Uut 
time  found  necessary  to  declare  hj  a  law, 
^*  Nulli  vendemus  Justitiam  aiU  Itectook" 
Magna  Charta,  cap.  S9.  Coke  3  Inst.  55. 

From  which  declaration  cf  the  crown  it  se- 
cessartly  folbws,  that  the  administratiea  ssd 
execution  of  distributive  justice  to  a  free  pMfk 
are  not  to  be  esteemed  the  property  or  estue  tf 
a  great  officer,  to  be  raised  or  incressed  by  Ui 
sale  of  the  subordinate  offices  of  justice ;  bat 
are  the  great  preroeatiTes  of  an  Enghsh  pnaeoa 
to  be  exercised  fredy  for  the  safety  and  esieof 
the  suliject,  without  utroducing  expeoos  aod 
charge  upon  the  peoide,  in  their  appiieatioo  te 
justice  and  right 

And  when  a  doctrine  of  this  daogerops  ssd 
destructive  nature  to  the  rights  and  iiberiics 
of  the  whole  nation,  as  it  exposes  their  od!j 
security  to  sale  ibr  money,  is  thus  avowedly 
and  openly  justified  and  insisted  ooooatjoor 
lordships*  bar,  by  a  peer  of  your  House,  who 
has  borne  the.  high  office  of  Lord  Cbaocelior  of 
Great  Britain  in  the  first  reigu  under  th^*^^ 
settlement  of  the  crown:  your  lordships  siS 
take  the  best  measures  to  render  the  subjecli 
secure  in  their  expectation  of  justice,  bj  s 
suitable  and  public  mark  of  your  detestatioB  « 
60  licentious  an  opinion ;  and  'iiereby  coDvisoe  ^ 
the  nation,  that  even  tlie  mere  suggestiooc  | 
such  a  corrupt  principle  is  an  undsserved  i^ 
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proach,  and  highly  iDJurioui  to  his  majesty's 
adinioistration. 

Yet  if  it  should  be  supposed  by  way  ofarga- 
inent  (which  has  not  been  proved,  and  there- 
fore cannot  be  admitted)  that  the  sale  of  these 
offices  has  been  of  late  tolerated,  for  tbes^reater 
increase  of  the  perquisites  of  the  first  officer  of 
the  crown  *  in  the  principal  court  of  justice ; 
yet  the  EarPs  raising  and  receiving  these  ex- 
orbitant sums,  abore  double  to  any  instance 
before  his  own  time,  which  he  hss  made  ap- 

?ear,  upon  a  pretence  that  the  business  of  the 
/ourt  of  Chancery  was  very  much  advanced 
during  his  residence  there,  will  be  as  criminal, 
as  if  he  bad  put  the  offices  to  auction,  when  no 
sum  or  fee  had  ever  been  taken  or  heard  of. 

And  in  his  metbod  of  practice  there  can  be 
no  disthiction  between  a  present  and  a  price ; 
lor  be  made  the  most  always  of  his  share  or 
claim  in  the  office.  When  he  was  only  to 
admit  upon  a  surrender  he  took  1,500  gumeas 
for  his  good  will  and  approbation  merely ;  and 
when  he  admitted  upon  a  death,  he  took  5,000 
guineas  at  fhe  least,  although  tbe  office  was 
g'reatly  in  debt;  as  in  Borret's  case;  where  tbe 
suitors  will  lose  upwards  of  12,000/.  of  their  ef- 
fects, by  tbe  lowest  computation. 

As  for  the  small  ancient  fees  which  have 
been  paid  to  the  great  seal  for  time  immsmo- 
rial,  upon  tbe  sealing  every  patent,  these  iire 
out  of^the  present  question ;  and  where  usage 
beyond  time  of  memory  bas  allowed  the 
receipt  of  these  little  sums,  it  will  be  presumed 
(if  there  was  occasion  for  it)  that  some  act  of 
parliament  had  passed  to  make  it  lawful. 

And  when  it  is  said,  that  a  good  officer  may 
give  money  for  his  place,  and  may  resist  the 
temptation  of  extortion ;  it  is  what  the  law  of 
^England  would  not  trust  to  human  frailty ;  and 
if  all  the  actions  and  behaviour  of  the  best  of 
tbe  Masters,  with  respect  to  their  fees,  their 
manner  of  proceeding  upon  references,  and 
their  disposing  and  trafficking  with  the  money 
of  tbe  suitors,  were  to  be  enquired  into  more 
particularly,  there  can  be  no  doubt,  from  what 
bas  appeared  in  evidence  upon  this  Trial,  but  tbat 
the  temptation  and  inclination  to  profit,  towards 
reimbursing  themselves  the  money  at^vanced 
to  the  Earl,  and  tbe  preceding  Alaster,  have 
overcome  their  most  steady  resolutions  to  virtue 
and  self-denial. 

As  to  the  citing  particular  cases,  wherein  the 
sale  of  offices  judicial,  or  of  the  like  sort  with 
'  those  in  question,  have  been  determined  to  be 
illegal  at  common  law,  I  apprehend  it  is  not 
necessary  ;  for  that  tbe  reason  of  tbe  common 
law,  and  tbe  purport  of  the  <  several  statutes 
mentioned,  do. fully  and  sufficiently  maintain 
tbe  validity  of  the  Articles  in  that  respect. 

And  tbe  Managers  might  more  proper!]^  call 
upon  the  Earl  and  his  counsel  for  autboriti^  or 
judgments  to  tbe  contrary. 

But  matters  of  a  corrupt  nature  are  always 
privately  transacted,  ana  no  witnesses,  or  at 
most  very  rarely,  are  to  be  produced  besides 
tbe  parties  concerned. 

And  if  the  Earl  will  produce  any  instance  in 
VOL.  XVI. 


the  books,  where  such  a  transaction  has  been 
mentioned,  1  may  engage  to  shew  him  at  the 
same  time,  that  it  has  been  holden  illegal. 

The  authority  already  cited  by  a  learned 
Manager  is  express : 

Stockivith  cont' North,  Moore,  781.  "  North 
was  fined  in  tbe  Star-chamber,  for  that  he 
being  sheriff  of  the  county  of  Nottingham  did 
take  money  for  the  gaolership  and  the  bailiwick 
for  his  year ;  and  at  first  he  gave  them  to  his 
servants  who  sold  them,  but  himself  received 
(be  money ;  and  this  was  adjudged  to  be  a 
letting  to  farm  of  his  county,  contrary  to  the 
statute  of  4  Hen.  4,  cap.  5.  Yet  there  note, 
says  the  reporter,  that  tbe  statute  itself  gives  a 
penalty  certain  and  pecuniary,  and  it  is  *  ma* 
ium  prohibitum,  non  in  se.'  But  tbe  Court 
held,  that  in  as  much  as  great  corruption  eosnes 
from  the  greediness  of  the  officers,  and  they  are 
enforced  thereto  by  tbe  prices  whicb  they  give 
for  things  which  ought  not  to  be  sold,  that  this 
setting  of  offices  to  farm  and  sale,  is  malum  in 
se,  and  finable."     [^Noy,  102-3 

But  the  Earl  objected,  that  this  opioioq  is 
extrajudicial ;  and  the  Coort  were  mistaken  in 
one  part,  when  they  say,  *'  that  fhe  statute  4 
Hen.  4  did  inflict  a  penalty  -,"  whereas  it  did 
not,  but  only  **  prohibited  tbe  letting  to  farm 
the  bailiwick,^'  which  was  lawful  before,  and 
therefore  properly  finable,  as  a  breach  of  the 
act. 

In  answer  to  which,  it  is  plain  upon  perosd 
of  tbe  book,  tbat  that  part  relating  to  the  act 
4  Hen.  4,  imposing  a  penalty,  is  only  the  note 
of  the  counsel,  or  reporter,  who  took  that  par* 
ticular  offence  to  be  only  malum  prohibitum; 
and  whether  the  Court  did  impose  that  fine  by 
force  of  tbe  statute,  or  as  warranted  by  the 
common  law,  it  will  not  weaken  tbe  authority ; 
because  the  Court  expressly  declare  it  to  be 
their  opinion,  tbat  tbe  selling  of  the  office  of 
gaoler  was  malum  in  se,  and  finable ;  which 
shewed  the  judgment  of  the  Court  on  that  part 
of  the  question  ;  so  that  there  is  no  mistake  to 
be  imputed  to  the  Court. 

And  ray  lord  Coke,  in  his  3  Inst.  fol.  14€^, 
cap.  68,  of  Bribery  and  Extortion,  and  fol. 
994  and  225,  cap.  101,  of  Judgments  and  Exe- 
cution, describes  these  crimes  as  offences  at  tbe 
common  law,  and  puts  his  examples  accord* 
ingly,  which  may  be  there  consulted^ 

8o  in  the  case  of  Smith  and  Mall,  2  Rods' 
Rep.  263,  and  Linley ^s  Case,  Hutton  TO,  where 
it  is  holden,  '<  That  if  any  judge  or  oQScer 
takes  more  than  the  usual  fees,  be  is  punish- 
able by  indictment  at  tbe  eommon  law.^ 
Which  necessarily  implies,  that  they  are  pu« 
nishable  at  the  common  law,  for  taking  money 
where  no  fee  at  all  is  due. 

The  strict  deiiuitioii  of  extortion  is,  <«  Whea 
any  person,  colore  otikii  extorquet  feodum 
non  debitum,  plosquam  debitum,  aut  antequam 
dehitura."  Hutt<^n,  52,  53.  Coke,  S  Inst.  149, 
160.  Beawfage's  Case,  10  Coke,  101,  lOST. 
Dive  and  Maninghara,  Ptowden,  68,  a.  Coke 
1  Inst.  368,  b.  Sir  John  Biogley's  Cast^  Poph« 
149,  Rex  and  Govcr,  1  Sid  01. 
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But  largely^  <<  Extortion  is  laieti  for  any 
Oppression  by  extort  power,  or  by  colour  or  pre- 
tence of  right."  Coke  1  Inst.  368,  b. 

But  it  is  ur^ed  by  the  Earl  and  bis  counsel, 
that  it  appears  frono  the  statute  5  and  6  Edw.  6, 
that  the  buying  or  setting  of  these  offices  was 
bwfulat  the  common  law, and  is  not  prohibited 
by  the  statute  13  Rich.  2,  and  that  the  statute 
of  Edw.  6,  neither  declares  nor  creates  any 
crime,  but  only  intnoses  a  special  and  paiticutar 
penalty,  by  loss  or  the  office  or  disability,  and 
therefore  the  Earl  hating  been  dismissed  the 
great  seal,  there  can  be  no  punishment  inflicted 
upon  him. 

It  is  agreed  by  them,  that  the  statute  5  and 
i  Edw.  6,  includes  both  the  offices  of  Clerk  of 
the  Custodies,  as  an  office  of  clerkship  in  a 
court  of  record ;  and  of  the  Blasters  in  Chan  • 
eery,  as  officers  touching  the  administration 
and  execution  of  justice,  in  point  of  description. 

And  upon  reading  the  act  it  is  evident,  that 
this  statute  in  the  preamble,  and  throughout 
the  whole  act,  treats  this  way  of  dealing,  as  a 
oorruption,  and  illegal  in  its  nature,  and  ex- 
pressly calls  it  80, 

The  preamble  says,  "  For  the  avoidiag  of 
corruption,  which  may  happen  hereafter  to  be 
in  the  officers  and  ministers  in  those  courts  and 
places,  wherein  there  is  requisite  to  be  had  the 
true  administration  of  justice  or  sertices  of 
trust." 

And  this  statute  carries  the  punishment  far- 
ther, but  does  not  take  away  the  punishment  of 
it  as  a  misdemeanor  at  the  common  law,  by 
fine  or  imprisonment  upon  indictment. 

And  there  is  not  any  proviso  in  the  act  which 
mentions  or  exempts  the  Court  of  Chancery, 
or  any  of  the  officers  of  that  Court ;  but  in  con- 
sequence, when  it  mentions  other  courts  in  a 
proviso,  most  more  strongly  be  intended' to  in- 
clude them  in  the  act. 

The  first  proviso  extends  to  offices  of  a  pri- 
vate nature,  and  to  offices  of  inheritance,  and 
cannot  relate  to  any  judicial  office,  nor  to  either 
of  these  officers,  who  hold  only  for  life ;  al- 
though, where  the  nature  of  the  office  has  al- 
lowed it  to  become  inheritable,  it  makes  it 
alienable ;  but  no  such  instance  is  to  be  met 
with  in  the  .case  of  judicial  offices. 

Tlie  second  proviso  is  to  prevent  any .  per- 
son's being  surprised  into  the  penalty  unwit- 
tingly, before  notice  of  the  act,  or  by  a  retro- 
suect.  And  although  the  statute  takes  notice 
that  divers  persons  did  make,  such  corrupt  bar- 
gains, it  i^  only  by  way  and  with  an  intent  of 
preventing,  and  not  of  legitimating  them  ;'  and 
It  leaves  them  all  as  they  stood  at  comaioi;  law, 
until  that  day  appointed  by  the  act  was  passed. 
.  And  the  last  proviso  does  nothing  more,  and 
leaves  the  justices  to  act  upon  their  own  know- 
ledge and  discretion  in  the  law,  according  to  the 
nature  of  the  office,  without  casting  any  impu- 
tation upon  them  unnecessarily. 

But  so  exceeding  cautious  was  the  legisla- 
ture, that  there  is  not  any  expression,  in  any 
part  of  the  act,  to  declare  or  enact  such  bar- 
gains in  the  cases  excepted,  to  be  good. 


But  the  statute  leaves  them  eotirelj  totb 
regulation  and  direction  of  the  cooamon  law  aii 
former  acts  of  parliament. 

So  that  althou^rh  the  eart  of  Macclesfield,^ 
his  being  dismissed  from  the  office  of  Lorf 
Chancellor,  is  not  liable  to  sufler  the  addfOossl 
punishment,  contained  inttiisact,  of  loss  of  Ui 
office  :  yet  he  will  still  be  fiabiB  to  the  paaisl- 
ment  at  common  law,  and  upon  the  sevenl 
other  statutes,  and  accordingly  remains  opa 
and  suiiject  to  your  lordships' just  sentence. 

For  where  a  statute  does  gire  or  impose  i 
new  penally,  for  a  matter  which  was  an  offisnee 
at  the  common  law,  the  prosecutor  may  par- 
sue  either  of  the  remedies  ;  atlhongti  wliere  i 
statute  makes  or  creates  the  oflfenoe,  thst  re* 
me^y  must  be  taken  which  the  statute  gives. 

Regn'  cont.  Wigg'  Pas'  4.  Anne  Baocs, 
Regin'  Salk.  460.  Com'  Leicest.  et  Maody  I 
Sid.  SS.  Dr.  Russey's  Case,  9  Co.  74.  Citi- 
bank's Case,  2  Rolls  Rep.  49.  Boi^ea's  C^ 
1  Ven.  13.  1  Sid.  409. 

Thus  I  have  gone  into  this  long  debate, ti 
shew  that  the  Commons  have  founded  tbeir 
Articles  upon  the  general  rules  of  the  commoa 
law,  supported  and  enforced  by  divers  adiof 
parliament. 

As  to  the  proofs ; 

1  shall  now  take  notice  of  the  evidence  opoa 
the  particular  Articles  assigned  to  me,  aodshilt 
observe  not  only  upon  the  proofs  given  by  thi 
Commons  in  maintenance  of  those  Article^ 
hot  likewise  upon  the  examination  made  on  be- 
half of  the  Earl  impeached,  and  in  his  defence. 

As  to  the  money  Articles,  1  shall  make  tbii 
general  observation  upon  the  evidence,  that  it 
has  been  agreed^  by  all  tlie  witnesses  examined 
thereto,  as  well  by  Mr.  Cottingbam,  the  Eari^ 
secretary,  and  on  these  contracts  his  lordship'i 
broker,  as  by  the  Blasters  themselves,  sod 
their  agents,  that  the  whole  transaction  was 
done  and  finished,  and  the  money  actually  paid 
and  delivered  into  the  Lord  Chancelior'ti  otra 
hands  (except  Mr.  Thurston's  5,000  guineai, 
which  were  delivered  to  another  for  his  lord- 
ship's service)  before  the  resignation  of  tbe 
former  officer  was  accepted,  and  before  the  ad- 
mission and  swearing  of  the  successor. 

So  that  the  principal  point  and  main  streisi  of 
the  Ai-ticles  are  thus  in  fact  agreed  upon  by 
both  parties. . 

But  89  to  these  Articles,  and  more  paroco- 
larly  with  res|iectto  the  105/.  received  from 
Mr.  Thomas  Bennet,  and  the  1,500  g:omeif 
each  received  from  Mr.  Kynaston  sod  ffr. 
Bennet,  the  Earl  and  his  counsel  have  so<rgM- 
ed  a  deficiency  in  the  |M*oof,  arisiug  from  a  cob- 
trariety  in  the  evidence  given  by  Mr.  Coiting- 
batn,  the  EarPs  secretary,  to  what  has  bea 
swom  by  Mr.  Bennet,  Mr.  Kynaston,  and  Mr. 
Charles  Baily  ;  and,  upon  the  credit  of  tbe  se- 
cretary's testimony,  would  suppose  tliat  each 
of  these  sums  proceeded  first  from  tbe  free  sad 
voluntary  ofier  of  tbe  Masters,  and  was  not  in- 
sisted upon  by  the  Barl  or  his  secretary  b^* 
fore-band,  as  charged  in  the  ArtkleSi  tfj 
proved  by  tbe  Masters,  but  only  accepted  >» 
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receWed  by  Cottingham  aod  tbe  Lord  Cbaa- 
eellor. 

But  the  nature  of  the  transaction,  and  tbe 
.circumstances  of  tbe^uersous,  do  very  strongly 
support  tbe  credit  or  the  witnesses  produced 
hy  tbe  Commons,  and  the  probability  of  their 
testimony,  who  have  proved  every  part  of  those 
Articles,  in  the  very  words  of  them :  and  Mr. 
Cottingbam  himself  has  cooiessed  enbugb  to 
maintain  the  Articles  in  substance,  although 
he  should  be  credited  in  any  circumstance 
wherein  he  varies  from  the  other  witnesses. 

As  to  tbe  pintb  Article,  it  will  be  very  diiB- 
cnlt  to  believe  that  Mr.  Bennet,  who  bad  lately 
paid  the  Lord  Chancellor  so  large  a  sum  for 
his  admissIoQ  to  the  office  of  a  faster,  which 
he  had  borrowed  of  bis  brother,  add  who  bad 
paid  no  admittance  iponc^y  fur  this  place  of 
Clerk  of  the  Custodies  to  the  former  Chancellor, 
the  earl  Cowper;  and  who  had  likewise  been 
informed  by  bifi  brotiier  &(r.  Jubu  Bennet,  that 
nothing  wa^  ^d  by  him  to  earl  Cowper  upon 
hia  being  adiuitted  to  the  same  office,  and  that 
lord  Cowper  himself  bad  declared  to  Mr.  John 
l^nuot  tqat  there  was  nothing  due  upon  his 
SLdmission ;  that  Mr.  Thomas  Bennet,  under 
these  circumstances,  should  of  his  own  accord 
jfirsl  propose  s  present  (as  it  is  called)  when  he 
coiUa  not  w^U  imagine  that  there  was  any  pre- 
tence to  it ;  that  is  hardly  credible. 

And  Cottingbam  himself  has  owned,  that  he 
told  Mr.  Thomas  Bepnet  that  sometning  was 
expected,  and  th^t  he  carried  the  proposal  of 
105/.  to  the  Earl,  who  accepted  it,  and  there- 
upon he  received  the  money  from  Mr.  Bennet, 
and  paid  it  over  to  the  Barl ;  after  which'  the 
Efi*!  then  took  the  whole  care  upon  himself  of 
expediting  tbe  sign  manual  and  the  patent. 

Now,  Cottingbam  being  the  factor  employed 
hy  the  Earl  in  all  these  bargains,  who  has 
been  avowed  by  tbe  Earl  to  be  his  agent,  and 
htfS  been  u^uced  as  his  witness,  and  sup- 
ported by  nim ;  everjf  thing  that  Cottingbam 
declares  and  acts  in  completiug  these  cou- 
tracts,  will  be  considered  as  the  act  of  the  Earl 
himseff,  and  bis  own  bartering;  especially, 
when  Cottioghakn  (as  be  deposed  before  your 
lordships)  did  not  coocJr.de  the  barg-ain,  until 
}ie  had  received  the  EarPs  approbation  thereof; 
^d  when  the  Earl,  at  the  end,  confirms  the 
whole  \^y  his  receipt  of  the  xpofiey. 

4nd  a  tjotd  Chancellor's  expecting  soa^e* 
thing,  or  a  sum  of  mon^y,  be  it  more  or  less, 
and  tbii  his  expectation  declared  and  notified 
ffy  his  sepetary  to  the  per'syn  applying  to  be 
ed^itted  into  th^  office,  is  a  peremptory  de- 
^(lajpdy  ^^d  an  insisting,  when  the  Lord  (Jiian- 
eellor  alonei  and  no  other,  has  the  power  of 
takiqg  ^be  rejiigqation,  or  making  it  effectual 

Sp^^ning  thj^  new  patent,  and  of  admitting 
i  new  officer. 

But  Uiis  mister  \Ka8  been  explained  and  oon- 
finsied  by  the  evidence  of  Dupper  the  under 
flpsrqitary,  the  E^Ps  own  w^ness,  upon  whose 
authority  t^e  Earl  relied,  who  acq^uamted  your 
lordships,  that  upon  Cottingham's  telling  him 
ff  llie  mv4v^  JWW4^«f  of  P^i*  Thomas 


Bennet,  Dapper  said,  there  ough^  to  be  an  ac- 
knowledgment to  the  great  seal,  and  he  had 
heard  that  money  had  been  given,  which  Cot- 
tingbam himself  at  first  doubted  of;  but 
Bupper  soon  satisfied  both  the  Earl  and  hts 
secretary  that  money  might  be  asked. 

This  confirms  tbe  evidence  of  Mr.  Thonia^ 
Bennet,  that  nothing  was  said  about  money  t6 
be  given,  or  an  expectation  of  something,  at  his 
first  meeting  with  Cottingbam,  but  it  was  in- 
troduced by  Cottingbam  at  their  second  meet- 
ing; which  must  be  al\er  this  advice/  and-  in- 
formation of  Dupper,  and  that  then  the  feso- 
lotion  was  taken  of  expecting  a  sum  of 
cponey.  . 

This  argues  the  diffidence  of  the  Earl  imr 
peached  in  setting  up  this  pretence,  and  his 
suspicion  of  the  illegality  of  it;  yet  the  opi- 
nion of  the  person  advising,  and  the  Earl's 
own  inclination  to  gain,  were  too  powerful  Xif 
be  resisted. 

But  to  remove  tbe  foundation  of  this  ob* 

jection :  '      . 

The  point  or  charge  of  these  Articles  lies  in 
tbe  taking  these  sums  by  the'Earl,  colore  officii 
sui,  as  Loid  Chancellor,  and  without  right^ 
which  is  extortion  and  corruption. 

And  if  he  did  receive  these  payments  bv 
colour  of  bis  authority,  and  whnoiit  right, 
(and  he  has  made  out  no  pretence  of  right)  he 
will  be  guilty  of  the  crimes  charged  upon  bim, 
in  how  artificial  a  manner  soever  he  transacted 
these  matters. 

It  will  amount  to  the  ^ame,  whether  they 
proposed  tbe  sum  to  him,  or  he  nnade  the  de- 
mand upon  them  ;  .yet  if  something  was  ex- 
pected by  him,  and  be  declined  doing  the  duty 
of  his  office,  until  that  something  was  offered 
and  pal<{  to  him,  it  is  an  exaction  and  an  insr 
positiou,  which  is  criminal,  and  maintains  the 
Articles.  [Co.  3  Inst.  U8,  14,9.  E.  ])iiddx.> 
Case.l 

And  it  is  remarkable,  that  the  ]^rl  woul^ 
never  give  credit  for  his  present,  but  always 
bad  it  safe  in  his  own  hand,  before  be  admitted 
the  officer. 

It  has  been  attempted,  on  behalf  of. tb^  earji 
of  Macclesfield,  to  prove  that  tormer  chan- 
cellors have  used  to  claim  and  receive  nooney 
upon  the  taking  surrenders,  and  making  new 
grants  of  this  office ;  but  herein  the  Earl  has 
tailed,  and  has  not  been  able  to  give  legal  proof 
of  any  one  instance  of  that  kind,  upon  the 
change  of  this  office  of  Clerk  of  tbe  Custodies. 

For  Dupper  did  not  see  any  money  paid  oa 
that  occasion,  nor  knows  any  thing  of  it,  of 
bis  own  knowledge,  but  only  copied  ap  account 
which  he  came  by  very  oddly,  wherein  (as  be 
says)  there  was  an  item  to  thajl  effect ;  and  bpe 
evidence  depended  merely  upon  h^r-say,  and 
ought  to  have  no  regard. 

The  evidence  of  ]^r.  Oker  turns  against  the 
Earl ;  for  althpugb  there  were  surrenders  iu 
both  tbe  times,  when  earl  Cowper  held  tha 

freat  seal,  yet  nothing  was  paid  or  taken  by 
im ;  and  upon  the  surrender  of  Thompson  to 
Edwards  in  the  late  queen'a  Itmej  it  was  fsid. 
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that  DOthinjif  was  ^iveu  ;  aiir>  upon  this  lur- 
render  of  Mr.  John  Bennet  to  Mr.  Thomas 
Beonet,  whilst  eari  C'owper  enjoyed  the  seal 
iiDfler  his  majestVi  nofhing^was  paidorclaitned. 

And  the  supposed  intimation  or  opinion  of 
lord  Cowper,  which  Olcer  mentions,  was  be- 
tween these  two  snrrenders,  which  makes  it 
rery  unlikely  tliat  earl  Cowper  should  make 
sucii  a  declaration ;  yet  if  such  disoourse  there 
was,  it  is  plain,  that,  upon  better  consideration, 
the  lord  Cowper  deuarted  from  such  preten- 
sion, and  discovered  no  expectation  of  any 
thing,  upon  the  last  surrender  and  grant  of 
this  office. 

And  m  nothing  was  taken  by  lord  Cowper, 
ODOn  the  surrender  of  Mr.  John  Bennet  to  Mr. 
Thomas  Bennet,  it  will  be  proved,  that,  on  the 
surrender  of  Mr.  Edwai-ds  to  Mr.  John  Bennet, 
lord  Cowper  refused  to  hear  of  a  present,  when 
St  was  hinted  at,  and  declared  that  nothing  was 
doe  to  the  great  seal. 

But  this  defence,  which  is  founded  upon  a 
snpnooed  usage  to  receive  a  fee  for  permitting 
such  surrenders*  and  from  thence  would  infer  a 
right,  or  an  ezcose  to  the  Earl  impeached,  in 
doing  the  like,  is  a  proof  and  conftrmation  of 
the  Article,  as  charged  by  the  Commons ;  that 
the  Earl  did  insist  upon  the  money,  as  his 
rigtt  and  due. 

Art.  V.  As  to  the  bargain  with  Mr.  Kynas- 
ton,  it  a]ypears  from  his  testimony,  and  the 
evidence  of  Mr.  Charles  Baily,  who  paid  the 
mooey,  that  Mr.  Kyoaston  endeavoured  to 
obtain  the  admission  at  a  lower  rate.  At  first 
he  oflTered  but  1,000  guineas ;  and  at  the  end 
Mr.  Baily  understood  it  to  have  been  agreed 
for  at  1,500/. ;  and  when  Mr.  Cottingham 
mid  1,500  i^aineas  were  expected,  Batty  did 
not  proceed  till  he  had  informed  Mr.  Kynaston 
therewith,  who  answered,  that  sinoe  Mr.  Cot- 
tingham  hsd  mentioned  that  sum,  he  roust 
mibmit,  and  do  accordingly. 

And  this  dispute,  upon  the  diflTerenoe  be- 
tween pounds  and  guineas  only,  explains  the 
manner  of  these  deahngs;  that  they  were 
formal  contracts  and  bargains  between  the  Se- 
cretary and  the  Masters,  at  the  best  price  that 
conid  oe  got;  and  though  there  was  no  hag- 
gling with  the  Earl  himself,  (as  Cottingham 
expressed  H  at  one  of  these  dealings)  yet  he 
had  a  faithful  steward,  who  could  and  did 
haggle  very  well  for  him ;  and  when  the  Se- 
cretary had  done  his  utmost,  the  Earl  accepted 
the  price  which  had  been  agreed  upon. 

• 

Art.  VI.  At  to  the  1,500  guineas  paid  by 
Mr.  Thomas  Bennet  for  his  admission,  and 
the  manner  of  making  that  bargain,  Mr. 
Bennet'a  evidence  of  his  first  offering  1,000 
Cfuineas,  and  Cottiogham's  refusal  of  it,  say- 
ing. He  hoped  Mr.  Bennet  would  not  lower 
the  price,  and  the  hazard  of  his  being  refused, 
•nd  that  there  was  no  haggling  with  my  lord, 
and  at  last  agreeing  for  1,500  guineas,  is  sup- 
ported from  the  usual  behaviour  of  Cotting- 
lUQii  Its  well  9n  from  the  probability  of  the 


thing  itself;  that  a  man  msj  reasonably  M 
presumed  to  endeavour  to  save  what  be  ess, 
and  when  he  is  pnrchaa|ig,  to  get  it  at  the 
cheapest ;  although  (as  it  has  appeared  apsa 
the  etamioation)  Mr.  Bennet  had  little  reana 
to  expect  that  a  succeeding  chancellor  wwU 
be  satisfied  with  his  circamstaoces  and  admit 
him. 

Upon  the  Earl's  defence  against  the  cbaigc 
contained  in  these  two  Articles,  it  was  proved 
by  Mr.  Goldesbrongh  the  Kegister,  that  the 
Earl,  about  the  98rd  of  February  last,  bad[iiitf 
those  two  sums  into  the  Conrt  of  Cbannrj, 
to  be  applied  for  the  benefit  of  the  soiton; 
and  this  is  offered  either  in  his  dMcharge,  or  ai 
a  merit.  But  this  was  done  several  days  afln 
the  Impeachment,  and  after  paUic  oomphtst 
had  been  made  a^inst  the  Karl  upon  tboi 
two  Instances,  and  is  a  very  proper  example  tf 
the  Earl's  own  constmction  of  a  vohiotaiy 
present ;  for  after  the  House  of  Gonmooilnd 
taken  this  affair  into  their  consideration,  ud 
had  demanded  justice  and  satisfaction  firoa  lbs 
Earl  by  a  parliamentary  prosecution,  the  Biri 
then  did  freely  and  voluntarily,  and  of  bb  ovi 
accord,  make  a  present  to  the  suitors  of  the 
Court  of  these  two  sums,  which  Be  had,  in  the 
like  free  and  voluntary  manner,  received  ua 
piesentfrom  Mr.  Kyoaston  and  Mr.  Benoet 

But  this  action  contradicts  his  whole  De- 
fence ;  and  shews  that  he  was  convinced  dm 
he  had  no  right  to  receive  or  detain  die 
money,  and  was  afraid  to  keep  it  any  longer. 

Art.  VII.  and  VIII.  As  to  the  two  5,000 
guineas  received  by  the  Earl  of  Mr.  Elde  tad 
Mr.  Thurston,  it  is  proved  that  the  frrice  wtf 
settled  between  them  and  Mr.  Cottingbao; 
and  when  Mr.  Elde  (of  whom  the  Earl  ex- 
pressed so  good  an  opinion)  oflered  5,000^ 
Cottingham  said  guineas  were  handsomer; 
and  the  particular  method  of  payment  sbevi 
the  inward  rebukes  of  his  conscience,  sod  hit 

fear  of  a  discovery. 

And  these  two  facts  shew  the  prevalency  of 
hia  avarice,  above  any  other  passion.  For  is 
Mr.  Elde's  case,  he  broke  through  the  oUigi- 
tion  of  gratitude  and  friendship  to  him.  Is 
receive  his  money  in  a  covered  manner,  in  a 
basket.'  And  in  Mr.  Thurston's,  he  tried  to 
beguile  his  fear  of  a  discovery,  by  snfferiag; 
the  money  to  come  to  him  through  a  private 
and  unsuspected  hand. 

And  these  two  instances  were  of  so  nice  a 
nature,  that  his  faithful  secretary  owned,  thai 
he  was  not  admitted  into  the  secret  For  i 
appears  that  the  Earl  either  knew  or  tss* 

Elected  there  would  be  a  loss  in  Borret's  oiko 
y  his  insolvency,  thou^  It  was  not  redaeed 
to  any  certainty ;  and  it  now  appears,  st  the 
least,  to  amount  unto  IS.OOOf. 

But  the  Earl  left  the  suitors  of  the  Coort  to 
bear  that  loss,  and  never  took  care  to  procaies 
just  satisfaction  to  them.  Which  the  Cois- 
mens  urge  both  as  an  evidence  and  aasggw* 
vation  of  his  guilt ;  smce  he  thereiii  |W**JJ 
his  own  private  gain  to  thM  secori^,  »■«* 
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his  liigli  trust  reqaired  him  to  ha?e  proTided 
for  the  creditors  of  the  Court. 

And  the  returning  IBp^^t  part  of  these  two 
sums,  after  the  contusion  and  disorders  of  the 
Court  became  public ;  and  |Mrt  of  Mr.  Elde's 
money,  afWr  the  Masters  had  been  called  Uf»oo 
to  hnng  in  tlieir  cash,  and  which  upon  Mr. 
£lde*s  evidence  may  be  reasonably  presumed 
to  hare  been  made  use  of  by  him  to  make  a 
false  shew  before  the  commissioners ;  are  rather 
fkcrees  affainst  himself,  than  any  extenuation 
ofhisgttut.  X 

And  as  to  the  Earl's  great  merit,  which  he 
so  lareely  dwelt  upon,  and  so  often  repeated, 
that  be  might  have  had  6,000/.  from  Mr. 
Lucas,  which  he  relinquished,  to  accept  of 
5,000  guineas  from .  Mr.  Elde ;  the  Managers 
will  call  Mr.  Lucas,  who  (in, answer  to  Mr. 
Elde's  teatimonv)  will  prove,  that  when  he  of- 
fered the  6,000/.  it  was  upon  this  express  con- 
dition, that  if  the  monev  of  the  suitors,  or  toe 
cash,  was  taken  out  of  the  Masters'  hands  on  a 
parliamentary  enquiry,  he  should  have  a  return 
of  some  part ;  and  that  the  Earl  should  in- 
demnify him  against  all  deficiencies. 

80  that  the  Earl  did  not  refuse  Mr.  Lucases 
6,000/.  from  ti  disinclination  to  the  sum  if  he 
could  have  kept  the  whole  securely ;  but  he- 
cause  5,000  guineas  paid  absolutely,  was  better 
than  6,000/.  subject  to  a  condition  of  refunding, 
and  incumbered  with  an  engagement  of  indem- 
nification. 

But  the  Earl's  chief  defence  is  raised  firom 
the  practice  of  hi^  predecessors,  (who  as  he 
fretends)  led  him  into  these  mistakes ;  and  he 
has  proved  700/.  to  have  been  paid  by  Mr.  Levi- 
bond,  about  twelve  years  since,  and  800/.  by 
Mr.  Holford,  and  500/.  by  Mr.  John  Bennet,  in 
the  year  17 16,  upon  their  respective  admissions 
into  the  offices  of  Masters ;  and  from  thence 
insists,  that  althooi^h  he  cannot  claim  the  exact 
■nm  of  1,500/.  received  by  himself  upon  ad- 
missions, as  a  certain  and  established  fee  or 
perquisite,  because  he  has  taken  twice  as  much 
as  his  predecessor  did ;  yet  this  practice  gives 
him  a  right  to  a  present,  and  it  was  in  his  own 
discretion  to  declare  the  sum,  as  he  should 
think  reasonable,  according  to  the  late  increase 
of  the  business  of  the  Court. 

But,  a  present  altogether  uncertain  in  the 
quantum,  and  depending  in  this  manner  upon 
the  pleasure  of  the  person  who  is  to  receive  it, 
seems  to  differ  very  little,  if  at  all,  from  a  price. 

The  Earl  insists  likewise,  that  the  denial  or 
refusal  of  some  other  of  the  wimesses  to  answer 
bis  questions,  is  a  farther  proof  that  they  paid 
money. 

Thte  shews  that  the  Earl  thinks  he  wants  the 
proof  very  much,  when  he  makes  use  of  such 
an  ai^umentto  raise  evidence. 

The  witness  refuses  to  answer  such  questions, 
which  he  is  not  oblyed  by  the  rules  of  law  to 
tesolve,  concerning  the  manner  of  his  admission ; 
and  the  Commons  cannotcall  witnesses  to  con- 
tradict or  explain  that  which  has  never  been  de- 
livered in  evideneel 

Yet  the  Eari  desirts  year  lordships  to  be- 


lieve this  as  evidence,  though  you  never  did 
hear  it,  and  to  act  and  vote,  u|)on  your  honour, 
as  if  you  hadiieard  and  aiiaiitted  iL 

But  howsoever  the  Earl  may  have  directed 
hinnself,  he  can  never  think  that  such  an  oojust 
insinuation  will  prevail  up«>n  your  judraent; 
or  ttiat  he  can  thereby  move  your  lordships  to 
give  up  your  honour  m  the  highest  exercise  of 
your  judicial  power. 

And  these  two  or  three  late  instances,  which 
he  has  produced,  cannot  change  the  common 
Uw,  or  repeal  the  several  acts  of  parliament, 
whereby  tiiey  are  declared  illegal ;  and  if  he 
makes  use  of  them  as  precedents,  he  ought  to 
take  them  with  all  their  circumstances,  which 
upon  the  whole  matter  rather  tu«i  against 
him.  For  Mr.  Holford  and  Mr.  Lovibond 
were  at  that  time,  and  still  continue  men  of 
substance ;  and  Mr.  John  Bennet  was  of  ability 
at  the  time  of  his  admission,  although  in  the 
year  17  SO,  he  sustained  several  losses,  which 
impaired  his  estate.  And  they  all  paid  the 
sums  of  money  mentioned  oat  of  tneirowa 
estates,  and  no  part  of  it  out  of  the  suitors'  cash 
or  effects:  And  the  whole  of  the  suitors  'effects 
was  delivered  over  to  them  by  an  aooouat  with 
which  they  stood  chsrged. 

So  that  although  these  few  instances  were 
not  animadverted  upon,  either  because  thew 
were  not  publicly  known,  or  that  no  inconvem- 
ence  did  ensue  ttierefrom ;  yet  they  wilt  affoni 
no  excuse  to  the  Earl  impeached,  for  taking 
double  or  treble  the  value  of  those  sums  upon 
his  admission  of  Masters,  who  were  persons  of 
small  or  encumbered  estates,  and  who  were  ne- 
cessitated to  employ  the  cash  and  effects  of  the 
suitors  in  the  payment  for  their  offices,  and  for 
their  admissions ;  and  through  whose  insolvency 
so  great  a  loss  and  damage  has  come  upon  the 
suitors. 

But  an  Officer  of  public  trust  and  service 
ought  to  look  well  to  his  |»reoedenls  before  he 
folfows  them ;  and  if  he  will  pursue  an  iUegal 
or  uiyustifiable  precedent,  he  does  it  at  his 
peril,  and  must  answer  for  the  cons^uences ; 
especially  in  the  situation  of  the  highest  officer 
in  the  kingdom,  who  was  entrusted  with  the 
administration  of  public  justice,  in  the  supreme 
court  of  law  and  equity ;  and  whose  duty  it  was, 
as  well  todecUre  and  expound  the  law  to  others, 
and  to  regulate  and  rerorm  the  exactions  and 
abuses,  which  at  any  time  may  have  crept  into 
the  inferior  couits  of  justice  to  the  injury  and 
oppression  of  the  suitors  of  other  courts,  as  to 
prevent  or  suppress  corruption  and  extortion  in 
the  Court  where  he  more  immediately  presided. 

Art.  XI.  As  to  this  Article,  the  particular 
circumstances  of  Mr.  Kynaston  and  Mr. 
Thomas  Bennet  have  been  proved>  and  the  de- 
ficiencies in  their  offices,  and  how  unequal  they 
were  to  the  trust  of  the  great  sums  and  effects 
deposited  in  their  hands. 

By  the  orders  of  the  .Court,  which  have  beea 
read,  it  appears  that  Mr.  Kyuaston's  deficiency 
amounU  to  26,908/.  lU.  ^d.  and  Mr.  Bonnet's 
to  16,075/.  Mir.  Kynaston  had  about  50,000/.'iit 
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Money  aDd  effeott  of  the  suitors  in  bis  caslody, 
lAd  Mr.  Thomas  Beooet  near  100,0002. 

This  is  likewise  a  hig;h  breach  of  trust  in  the 
£ari,  and  is  an  offence  against  the  statute  of 
19  Rich.  S,  cap.  S.  «*  But  that  they  make  all 
•och  officers  and  ministers  of  the  heat  and  OMst 
lairlfal  men.*' 

Which  words  in  the  law  import  saiBcienoy 
•f  stthetance,  as  well  as  capacity. 

And  the  statute  2  Hen.  6,  cap.  10,  takes  it 
Ihr  granted,  that  the  superior  oltkera  wese  be- 
fore that  time  under  the  obligation  of  the  oom- 
Mon  law,  or  some  former  statute  to  that  efihot ; 
when  by  the  said  act,  8  Hen.  6,  cap.  10,  Co, 
4  Inst.  114,  intituhid,  «<  What  manner  of  in- 
ferior officers  shall  be  appointed  in  the  king's 
eourts,"  it  is  enacted,  ^*  to  the  intent  that  belter 
and  more  sure  government  be  had  in  the  courts 
of  our  lord  the  king,  for  hu  profit,  and  ease  of 
lis  people,  which  hare  to  porsne  and  to  do  in 
the  same;"  it  is  ordained  and  established, 
<•  That  all  the  officers  made  by  the  king's  letters 
patents  royal  vnthin  the  said  courts,  which  hare 
power  and  authority  by  virtue  of  their  offices 
of  old  times  accustomed,  to  appoint  derka  and 
•iBinisters  within  the  aame  ooorts,  ahall  be 
charged  and  sworn  to  appoint  soch  clerks  and 
ninisters  for  whom  they  will  answer  at  their 

CMril,  which  be  suflfioient,  faithful,  and  attend- 
g  to  that  whioh  pertaineth  to  them  in  per- 
Ibrmance  of  the  business,  aa  well  of  the  king 
as  of  his  people." 

This  act  would  have  been  extended  Ikrtber, 
if  it  had  been  esteemed  necessary. 

The  frame  of  both  these  statutse  dees  shew 
tiie  bent  of  the  English  coostitntion,  to  provide 
Ibr  the  ease  and  benefit  of  the  subject. 

But  the  old  rule  *  respondeat  superior,'  will 
hold  against  the  Barl  in  this  ease,  eapecially 
when  it  appears  by  the  evidence  of  Mr.  Goldes- 
brough  the  Register,  a  witneas  produced  by  the 
Earl,  that  this  practice  of  paying  money  gone- 
n^ly  into  the  hands  of  the  Mastera,  was  not  in 
use  at  his  first  coming  into  the  RegistcrV  office, 
about  the  time  of  the  Revolution.  So  that  the 
Earl  impeached  took  upon  himself  the  disposi- 
tion of  the  suitors'  money,  withoot  a  proper 
ground  and  justificatbn. 

And  the  offence  contained  in  this  Article  doea 
not  depend  upon  his  knowledge,  th^t  the  per- 
sons admittea  were  insufficient  and  unable ;  but 
that  the  Earl  did  not  require  and  take  full  sa- 
tiafaction  and  evidence  in  a  proper  manner,  to 
make  it  manifest  that  they  were  able  and  suf- 
ficient, as  had  been  done  by  his  predecessors ; 
Sarticularly  when  Mr.  Holford  was  admitted 
[aster,  his  father  was  obliged  to  settle  a  real 
f^tate  upon  him  of  good  value. 

The  Earl  ought  either  to  have  advanced  per- 
sons equal  to  the  great  trust  and  charge,  or  to 
have  reduced  the  trust  and  deposit  to  the  con- 
dition and  circumstances  of  the  person,  aa  his 
predecessorp  had  done. 

So  that  it  is  evident  the  Earl  had  only  in 
view  tbe  nrice  and  [profit  of  the  sale  of  the  of- 
fice, which  would  nse  iiighest  upon  the  inabi- 
lity and  nnfitntrss  of  the  oflleer. 


And  it  was  therefore  verv  properly  aaid  by 
one  of  the  Earl's  counsel,  that  be  weighed  tbe 
Masters  befbm  he  admitted  them. 

But  he  weighed  them  only  for  the  sake  af 
the  price  they  were  to  pay  to  bimaelf ;  and 
when  he  had  done^ith  them,  he  left  them  sf 
very  little  weight  for  the  security  of  the  suiton. 
His  false,  though  memorable  declaRatian  ia 
op^  Court,  upon  the  31st  of  Jan.  1733,  ex- 
piaciiia  his  whole  scheme,  when  he  puhlisbed 
from  the  bench,  *'  That  tha  present  lUoen 
were  men  of  as  great  fortunes  as  nay  net  sf 
Maaters  bad  ever  been." 

The  words  were  proved  by  Mr.  Waller,  aai 
have  not  bewi  contradicted  by  any  witnesa. 

At  that  time  Mr.  Dormer's  Jefieteocy  had 
taken  air ;  and  Mr.  Waller  upon  his  exanuaar 
tion  said,  The  suspicion  of  several  of  the  Mas- 
tera was  then  so  stcong,  thi|t  tbia  pahUcw^ 
raised  astonishment  in  the  hearers.  But  tbeR 
was  then  a  vacancy,  and  an  office  to  be  aald. 
Mr.  Fellowee  died  Jan.  19,  1789,  ana  it  be- 
came neoeaaaxy  to  give  the  office  a  rpputatiea. 

And  although  the  insufficiency  of  aomeof 
the  Mastera  had  been  decently  iotimat^  to  thie 
Earl  by  Mr.  Lightboun,  upon  his  sev^nl  pro- 
posals, and  the  Earl  may  be  presumed  to  knoe^ 
the  general  apprehensions  of  the  world ;  yet  in 
this  solemn  manner  the  Earl  became  aa  offiocr 
to  hioaself,  to  proclaim  bia  own  market. 

Art  XII.  The  practice  and  injqry  I9  tb^ 
auitoia  can  hardly  he  more  aggravate!)  thou  is 
oxptessed  in  the  Article  itsell; 

And  it  has  been  prov^  in  every  paxtmly 
necessary  to  siipiiort  the  Article ;  and  oo  proof 
ha9  been  offered  on  the  part  of  the  Earl  to  con- 
tradict or  extenuate  the  Chai^g^  by  va^^ivg 
appeair  his  vigilance,  or  any  care  or  regard  to 
prevent  the  wl  consequences  of  the  practice. 

The  particular  methods  pf  preveotiDg  thia 
liraud  apecified  in  the  Article,  are  oioly  to  show 
the  practicability  of  aome  aort  of  measures  pre- 
por  to  have  been  pot  in  execution,  in  ordor  at 
least  to  render  the  corrupt  practice  and  aJbuoe 
difficult,  although  th^  had  not  proved  osm- 
pleto  in  all  raapects  to  redress  and  ppevoot 
them. 

And  by  the  witneases  called  on  the  pait  of 
the  Earl  himself,  it  was  expresaly  proved,  that 
some  of  these  methoda  had  fateen  proc^iaed  with 
effect  in  tlie  time  of  bis  praAece«oni,  and  that 
no  Ipse  had  happened  to  the  suitora  duiing  tbat 
r^ulation. 

An  account  of  the  suitors'  caah  and  eftcts 
w^  brought  to  the  then  lord  chanceUor  Htt- 
court  by  Mr.  Holford,  as  the  account  of  his 
predecessor,  before  he  was  admitted ;  aod  he 
was  thereupon  asked  if  h»  ^ould  be  hound  1^ 
that  account,  «|bd  atand  charged  aonordiog^  ? 
To  which  he  offreed,  and  Iim  m^iataiiQe  wnw^ 
fioientlo  answer  it. 

The  cash  money  waa  for  msm  yo^  kckad 
uo  in  thekanda  of  the  two  junior  MaafeeaaiR  M 
onanoalkir  Gowper'a  time. 

And  it  has  been  proved,  that  tlio  tolil  a^ 
aounts  of  alltke  MaitenliMO  hwo  tikea  IM* 
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^yeral  times  whhiii  a  few  vears ;  that  is,  twice 
by  lord  Cowper,  and  onoe  by  lord  Hareoort. 

Aifd  ahboaeb  the  Earl  seems  either  to  dooht 
of  his  authority,  or  of  the  possibility  of  doings 
^is  IB  bis  own  time ;  it  can  be  proved,  that  he 
Requested  to  see  the  accounts,  and  to  be  in- 
Ibrmed  of  this  method,  and  aceordin^y  had  a 
aight  of  the  lN>oks,  and  made  an  appearance  of 
putting  it  in  execution. 

Besides,  the  late  accounts  deltrered  in  by  the 
ceyeral  Masters  beforethe  commissioners  named 
for  that  piTrifOse,  shew,  that  such  an  attempt 
was  practicable,  and  might  hare  been  com- 
pleted in  a  reasonable  time. 

But  the  earl  of  Bf  acclesftetd,  by  his  own 
4;onfession,  is  guilty  of  a  total  neglect  of  att 
measures ;  and  never  prosecuted  one  honest 
and  real  step  towards  the  suppressing  this 
abuse. 

He  might  hare  given  directions  and  made 
orders  for  the  securing  the  suitors*  effects,  in 
the  same  manner  before  the  late  enquiry,  as  he 
has  done  since. 

His  secretaries  and  agents  might  hare  su- 
pervised the  observation  of  these  orders ;  and 
nare  attended  to  hispect  the  complete  transfer 
of  the  suitors*  efllbcts,  as  well  as  to  receive  his 
fordship's  extorted  premium. 

And  if  aAer  the  Earl  had  taken  these,  or  any 
otlier  probable  measures,  the  Masters  had 
broken  their  trust,  the  fault  would  have  hin 
upon  the  dishonesty  of  the  Masters,  and  not 
upon  the  connivance  or  negligence  of  the  Lord 
Chancellor. 

But  upon  this  Article  the  Answer  of  the  Earl 
impeached  is  directly  falsified.  For  he  declares 
upon  his  honour,  upon  that  honour  which  is 
communicated  to  him  from  the  privilege  of  the 
whole  order  of  Peers  (but  of  which  he  himself 
has  only  made  a  shew  or  appearance)  that  he 
was  totally^  ignorant  of  this  practice ;  although 
it  appears  in  proof  to  have  been  a  matter  pub- 
licly known  during  his  administration.  It  was 
one  inducement  to  Mr.  Kynaston,  and  thesin^e 
temptation  to  Mr.  Thomas  Bennet. 

Tnis  notoriety  is  a  reasonable  evidence  to 
charge  the  Earl  with  the  knowledge  of  a  frau- 
dulent transaction  propagated  under  himself; 
especially  when  the  pretence  of  his  ignorance 
must  arise  from  the  wilful  neglect  of  bis  duty. 

But  express  notice  is  proTed  out  of  bis  own 
mouth  by  Mr.  Thomas  Bennet ;  and  ftrther, 
that  the  Earl  had  been  used  to  prostitute  his 
honour  by  a  course  of  denial  of  this  hd  upon 
former  occasions. 

For  Mr.  Bennet  in  his  account,  whTch  he 
had  delivered  in  to  the  judges,  had  inserted  this 
remarkable  item,  riz.  « Item,  9,075/.  in  the 
hands  of  persons  of  ability  ;*'  which  included 
the  7,500/.  paid  to  Mr.  Hiccociu,  and  the 
1,575/.  paid  the  Chancellor  for  his  admission. 

Mr.  Kynaston  also  in  his  account  had  in- 
serted an  Item  to  the  same  effect  for  a  like  sum. 

Mr.  Thomas  Bennet  went  soon  afler wards 
to  the  Chancellor,  who  entered  into  discourse 
with  him  thereupon,  and  said :  **  I  am  sorry 
you  have  given  in  your  account  io  this  ttamier ; 

ft 


it  was  the  Irorst  way  in  the  Worid :  Ihr  aH  tha 
worM  will  DOW  joa^,  that  yon  paid  ibr  your' 
office  out  of  the  suitors'  moaey ;  and  what 
hath  been  so  much  suspected  will.Bow  he  dis- 
covered, which  I  have  always  taken  ao  niiich 
|Huns  to  deny,  whenever  I  was  asked  the  ques- 
fioa:"  and  wished  be  had  been  acquainted 
with  Mr.  Bemiet's  neceaskias  before  Mr.  bIbd- 
net  had  given  m  that  item  ^  or  to  this  very  ef- 
fect. 

The  probability  of  the  truth  of  this  evtdenoa 
stands  confirmed  from  the  natareof  the  things 
and  the  slate  of  the  account  itself,  wfatoh  baa 
not  been  contradicted  by  the  Earl ;  and  seeaoa 
finther  strengthened  by  an  opimon  which  tha 
Earl  had  entertained,  and  wliicb  he  dropped  in 
his  defence  on  Wednesday,  viz.  *«  That  ttan 
suitor  was  not  the  worse  by  this  meHiod ;  for 
by  this  detention  the  former  Mnster  remained 
still  responsible,*'  and  aa  be  obsarvad  by  Mr. 
Heller's  i^etaining  some  mot  of  the  auiton'  ef- 
fects, the  deficiency  in  Mr.  Borrel's  oAoa  wm 
DOft  so  large. 

Thiaiseemsa  strong  aym  ptovn  of  the  Earhi 
knowledge  of  the  praetioe  when  it  iMd  obtahiad 
his  approbation. 

But  the  money  retained  bv  Mr.  MsUer  wav 
BO  part  of  the  pnee  of  the  office,  but  were  other 
sums  and  efiecti  which  he  retained  in  M# 
hands,  and  never  pitid  over  to  Mr;  BorreC^ 
upon  the  repeated  application  and  request  of 
the  suitors,  who  doubted  Mr.  Borret's  ioffi- 
dency.  ' 

But|  suppose  the  former  Master  had  died,  at 
ftiled  witn  these  effects  in  his  hands;  liow 
should  the  suitor  have  come  to  a  full  and  legal 
proof  of  this  transactron  ?  And  how  many  per- 
sons vras  he  to  prosecute,  to  discover  and  ra* 
ceive  his  own  money? 

The  importance  of  this  part  of  Mr.  Thomaa 
Bennet's  testimony  has  given  occasion  to  ffat 
Earl  and  his  counsel  to  object  to  his  cr^Ut ; 
and  an  endeavour  has  been  used  to  make  out, 
that  Mr.  Bennet  has  contradicted  himself,  and 
has  denied  here  at  your  lordships'  bar  upon  his 
oath,  what  he  -  had  f»rmerly  declared  to  other 
persons. 

For  that  Mr.  Bennet  being  asked  (with  wd 
intent  to  prove  his  ability  to  pay  the  rest  of  his 
deficiency)  «<  Whether  he  had  not  said,  that  if 
Mr.  Hiccoeks  wouM  pay  him  back  S,OQO/.  ht 
would  pay  the  rest  himself,"  Mr.  Bennet  denied 
he  had  so  declared ;  and  yet,  as  they  urge, 
the  contrary  is  sworn  by  Mr.  'Holfbrd,  Mr. 
Thurston,  and  Mr.  Elde. 

In  answer  to  this  Mr.  Holford  gave  in  evi- 
dence, that  Mr.  Bennet  said,  "  that  if  Mr. 
Hiccoeks  would  pay  him  back  S,000/.  he  would 
take  care  that  the  rest  of  the  moupy  should  ha 
raised.*'  But  Mr.  Bennet  did  not  say,  **  he  had 
the  money,"  though  Mr.  Holford  believed  he 
had  by  his  manner  of  speaking. 

Mr.  Thurston  deposed,  that  Mr.  Bennet  de- 
clared **  he  would  make  up  the  rest  himself;** 
hut  afterwards  told  him,  that  **  all  he  had  in  tha 
world  would  not  pay  it :" 
•  And  Mr.  Elde  swears  to  the  aaine'dbet' 
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Aud  ibts  teitimooy  doci  not  conimlict,  hut 
tftthtr  confif  mi  Mr.  Beonet's  evidence.  For  ba 
wiado  ift>  direct  declaratioii  of  his  ability  to  pay 
ilie  rett,  but  b&ng  liable  to  the  suitors,  be 
seemed  to  be  wiiliuj];  to  get  what  he  oould  from 
Mr.  Hicoooks. 

Besides,  his  discourse  at  these  times  caooot 
etaud  ID  competitioo  with  his  oath,  according  to 
the  oemmOD  rules  of  e? idence ;  and  a  witness's 
credit  is  not  to  be  taken  away  upon  an  uuoer* 
lain  expression,  proved  by  each  of  the  Earl's 
own  witnesses  in  diiferent  words,  when  iirom 
the  ambiguity  of  it  there  cannot  pofesibly  be  any 
toluutary  contradiction. 

But  the  Commons  will  confirm  the  truth  and 
fiumess  of  this  teslimon  v  of  Mr.  Bennet,  by 
proving  that  the  Earl  had  expressed  the  same 
concern  and  dislike  of  the  manner  of  these  ac- 
counts in  respect  of  thesO  items  to  others,  before 
an V  parliamentary  enquiry. 

There  is  likewise  another  matter  of  fact, 
which  assists  the  proof  of  this  Article,  which  is, 
that  the  price  of  the  office,  aud  of  the  admis- 
sion, are  comprehended  in  the  accounts  of  the 
Masters'  deficiencies,  and  make  the  greatest  part 
of  Mr.  Bonnet's  deficiency,  and  near  a  .moiety 
^  4if  Mr.  Ky  naston's : 
'  Which  manifests  the  danger  and  injury  of 
ibis  unjust  practice  to  the  suitor,  whose  estate  is 
thereby  put  upon  the  hazard  of  the  Master's 
good  or  bad  success,  and  bis  property  lost  with 
a  deficient  Master. 

And  here  the  corruption  and  misbehaviour  of 
the  Earl  appear  with  the  highest  aggravations. 

The  extorted  profit  made  by  the  Earl  is  raised 
out  of  those  efiects  which  are  deposited  in  the 
Court  upon  the  faith  and  honour  of  the  king's 
administration  under  the  care  of  the  chancellor, 
as  chief  trustee,  by  whose  connivance  (if  not 
consent)  they  are  thus  embezzled ;  and  the  mi- 
serable suitor  roust  either  sit  down  with  the  loss, 
or  be  forced  to  expend  his  little  remaining 
substance  in  a  tedious  process  to  recover  back 
his  own  estate  thus  wasted  and  converted  by 
the  Masters. 

UnuecessaiT  delays  and  protractions  of 
causes  are  the  unavoidable  consequences  of 
Ibis  practice  ;  and  in  this  manner  the  business 
of  the  Court,  and  the  profits  of  the  Masters'  of- 
fices have  been  increased  by  the  pursuit  of  the 
parties  afWr  their  own  effects,  which  in  the  con- 
clii;iion  terminates  in  so  heavy  a  loss. 

The  late  orders  made  upon  the  petitions  of 
Mr.  Hiccocks  and  Mr.  Rogers  since  the  Im- 
peachment, and  some  since  the  Trial  com- 
menced, though  not  proved  to  have  been  as  yet 
complied  with,  and  at  best  are  but  deposits  to 
attend  the  event  of  the  contest  between  the 
former  and  the  present  Masters,  have  been 
made  use  of  by  the  Earl  in  his  defence  ;  which 
is  a  new  attempt  in  him  to  make  a  false  shew 
and  appearance  of  restitution  and  satisfaction. 

Although  if  it  were  a  real  and  a  complete 
return  of  the  principal  money,  it  would  be  a 
very  small  excuse  and  extenuation  for  |he  vast 
prejudice  done  to  all  the  suitors  of  the  Court,  by 
Ibe  kwking  up  their  money,  efiects,  and  secu- 


rities, and  stopping  the  payments 

many  months,  bttides  the  loss 

the  cash,  and  their  being  hindered    fi« 

employment  of  their  money. 

The  Earl  has  not  adventured  to  enter 
particular  discharge  of  the  total  deficieoi 
signed  by  the  Commons,  upon  the  evidc 
Mr.  Thompson,  and  collected  frooi  ♦bene 
stated  upon  the  late  enquiry,  sanoiUBtj 
more  than  100,000/.  Nor  hna  be  pve 
answer  to  the  great  loss  which  tbe  iai 
suitors  sustain  by  the  insolvency  or  tbe  t« 
ceased  Masters,  Dormer  and  Borret. 

This  great  confusion  and  damaiBre  Im 
upon  a  cottrt,  where  the  estates  m  the 
wealthy  subjects,  as  well  as  of  lesser  peop 
sooner  or  later  come,  became  a  nntionsJ 
cem,  not  merely  from  the  extensireness  o 
loss  to  the  particular  suitors,  but  like 
from  the  apparent  danger  thereby  nriain 
the  public. 

This  general  ruin  awakened  the  csre 
zeal  of  the  Commons  in  parliaioent  Ibr  jo 
to  their  fellow  subiects. 

This  introduced  the  Charge  agpainst  the  1 
in  the  12th  Article,  which  has  beeo  proved  i 
is  alleged,  viz.  *'  That  by  this  unjust  and  firas 
lent  practice,  the  corrupt  profit  made  by 
Earl  upon  the  sale  of  offices  of  Masters  io  Ck 
eery,  has  in  conse<|oence  been  rsised  aod 
ceived  by  him  out  of  the  effects  of  tbe  saiton 
the  Court,  for  whom  he  was  entrusted; 
breach  of  the  trust  reposed  in  him  for  the  |b 
servation  of  the  estates  and  effects  of  tbesuito 
to  the  dishonour  and  discredit  of  the  Coait,s 
to  the  great  injury  and  defrauding  of  the  ■ 
tors,  in  a  court  of  equity  established  Ibr  Ik 
relief  and  protecfiou." 

My  lords,  if  the  miidemeaooiirs  of  wbie 
the  Earl  impeached  stands  accused,  woe  si 
crimes  by  the  ordinary  rules  of  law  in  infsrii 
courts,  as  tliev  have  lieen  made  out  to  be ;  jf 
they  would  be  offences  of  a  public  natiac 
against  the  welfare  of  the  subject,  and  tbe  esn 
mon  good  of  the  kingilom,  committed  by  th 
highest  officer  of  justice,  and  attended  with  m 
great  and  immediate  loss  to  a  multitude  of  sif 
ferers;  and  as  such,,  they  would  demand  ds 
exercise  of  the  extraordinary  jurisdiction  vend 
io  your  judicature  for  the  public  safety,  by  vir- 
tue whereof  your  lordships  can  inflict  that  de- 
gree and  kind  of  punishment  which  no  other 
Court  can  impose. 

When  these  offences  have  been  proved  upsa 
the  Earl  impeached,  of  what  coosderatioo  is 
judgment  can  the  Earl's  mistaken  aod  mis- 
placed charities  be  ?    Can  they  alter  the  fadi 
charged  upon  him  ?  or  turn  extortiooand  frmd 
into  liberality  and  piety  f    Can  tbe  nfrii  of  s 
few  private  good  works  atone  for  tbe  pisader  of 
the  whole  body  of  tbe  suitors  of  the  Cmtrt  of 
Chancery,  upon  whom  this  Earl,  by  hit  nidbe- 
haviour,  has  brought  a  deficiency  or]08,000L? 

He  depends  upon  the  prayers  sod  wishes  s( 
those  few,  who  have  been  the  partakris  of  his 
bounty,  without  being  sufferers  by  bit  criaou 
But  the  voice  of  the  Commoos  fsr  jaitice 


Ubo^ 


Jbr  High  CrtmUg  mid  Mudemeanon* 


onlj  inclodfis 

irieren,  but 

whom  the 
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rkvitt  ^'MS^''^  ^^'  S>*^^  oilendery  not  on 

rwm    ^     Mmpttttnts  of  the  particuYar  sul 

Jr^  tlie  aocmation  of  an  injured  nation, 

77*"'  E«H  bad  endeafoured  to  cot  off  from  tbe  pro- 

V*'"^  tectioni  wbieh  ought  to  b^  derivted  to  them 

Jr'J*  frum  the  fttber  of  nia  people. 

1^^      The  Comnoona  hating  now  naaintained  the 

'  Su'  '^^^^^  '^^  justice  of  their  Chai]Bre  aeainet  the 

^2!  ^^^^  imneacbed  upon  these  Articles,lea?e  him 

j*'"^  to  yom*  lordships' just  determination. 

99im  Mr,  Ltttwyehe.  My  lords ;  I  am  command - 
■'(■'^  ed  to  assist  in  ^e  reply :  and  since  1  was  oblig- 
«ett>i  ed  to  bear  my  share  in  this  prosecution,  I  was 
fls^fli  willing  it  should  be  such  as  would  is^ve  me  an 
wneii  opportunity  of  hearing  what  would  be  said  and 
Ivedn  toro?ed  in  tbe  impeached  lurd's  Defence,  before 
nftii  I  epoke  freely  upon  the  matters  in  judgment 
(iriyri  before  your  lordsnips. 

And  I  may  now  venture  to  say,  as  he  was 
ibeii  tiofortunate  to  bring  so  heavy  a  charge  upon 
jvfac  himself,  be  has  still  oeen  more  unfortunate  in 
bis  Defence ;  I  submit  it  to  your  lordships'  ob- 
^ipi  servation,  whether  any  part  of  the  evidence 
bini  offered  by  the  Managers  has  not  been  confirm - 
uafi  ed,  nay,  enforced  upon  him,  by  his  own  evi- 
pnfti  deuce;  and  some  of  the  charges  upon  him  he 
Jim  baa  endeavoured  to  evade  by  such  excuses  and 
in  i  ari^iiments,  as  have  made  even  his  Defence  cri« 
i^ik    tninal. 

ntf  My  lords,  upon  the  examination  of  the  first 
witness  produced  on  tbe  part  of  the  Commons, 
bis  lordship  was  pleased  to  make  it  a  question, 
whether  he  took  me  oath  directed  by  the  statute 
of  IS  Richard  S.  The  objection  seemed  to  be, 
that  though  the  statute  was  read,  and  his  lord- 
ship kiss^  the  Bible,  yet  he  was  sworn  to  no- 
thing. This  was  so  surprizing  to  all  that  beard 
it,  and  the  report  of  it  raised  such  indignation, 
til  at  it  might  have  been  expected  his  lordship 
would  have  drawn  a  veil  over  this  part  of  the 
case,  and  have  taken  care  that  it  should  not  be 
ittenlioned  again ;  but  instead  of  that,  his  coun- 
sel, nay  he  himself,  have  thought  fit  to  bring 
this  point  into  dispute  in  his  defence,  and  his 
lordship  does  not  even  yet  fully  own  that  he 
took  the  oath.   ' 

Tbe  statute  has  been  represented  as  obsolete, 
read  in  old  French,  and  not  regarded,  and  the 
oath  not  duly  administered ;  that  the  officer 
said  nothing  to  bis  lordship,  nor  he  to  the  of- 
ficer. 

The  witness  told  your  lordships,  that  at  a 
meeting  of  the  great  officers  every  year  in  the 
Exchequer,  this  statute  was  read,  luid  they 
immediately  kissed  the  book;  and  that  this 
was  the  usual  method  of  taking  the  oath  pre- 
scribed by  that  statute. 

My  lords,  I  would  obeerve,  that  if  there  bad 
been  any  thing  in  the  taking  of  the  oath  that 
his  lordship  thought  not  regular,  it  was  bb 
duty,  who  was  the  chief  of  that  assembly,  to 
put  them  in  a  right  method  agreeable  to  tbe 
statute:  and  therefore  this  objectioD  is  very 
extraordinary  to  come  from  him. 

It  is  a  dangerous  practice  for  any  one  to 
nake  a  shew  of  taking  an  oath,  and  yet.  by 
VOL.  XVI. 
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some  nice  distinctions,  endeavour  to  persuade 
himself  or  others  that  he  is  not  sworn. 

I  do  not  know  but  most  of  the  old  oaths  that 
are  taken,  may  by  tbe  like  arguments  be  evad- 
ed, as  well  as  this ;  the  veiy  oath  of  office  set 
ibrth  in  this  lord's  Answer  is,  You  shall  swear, 
dec.  and  in  that  case  a  nice  distinguisher  may 
as  well  say,  that  he  repeated  nothing,  and  that 
there  are  not  words  depresenti^  whereby  be  is 
sworn.  But  where  is  the  defect  in  administer« 
ing  this  oath  ?  The  officer  reads  out  of  tbe  star- 
tute,  that  the  Chancellor,  treasurer,  &c.  shaA 
be  sworn,  and  then  they  kiss  the  book. 

1  do  not  see  there  is  much  difference  between 
Buying,  The  Chancellor,  treasurer,  Jcc.  shall  be 
sworn  (they  being  at  tbe  same  time  present) 
and  saying,  You  the  Chancellor,  treasurer, 
&c.  shall  swear. 

1  shall  therefore  havo  tho  charity  for  the 
noble  lord  to  think  and  take  it  for  jpranted,  that 
he  was  sworn  as  the  statute  required,  alid  thai 
he  understood  the  statute,  though  it  was  read 
in  old  French,  and  that  he  did  not  preTaricate, 
when  be  did  this  solemn  act. 

Supposing  therefore  that  the  statute  19  R. 
3,  is  in  force,  and  that  the  oath  was  really 
taken ;  the  next  consideration  is,  what  the  laur 
is  upon  the  several  facto  and  circumstanoei  - 
proved  against  ^he  imfieached  lord  in  relatioa 
to  bis  seliiiig  the  offices  of  Masters  in  Chan- 
cery. 

The  Answer  put  in  to  the  Charge  of  the  Com* 
mens  says.  The  Masters  freely  and  voluntarily 
sent  a  present  without  admitting  any  particular 
sum;  we  say  that  particular  sums  (and  those 
very  exorbitant)  were  insisted  on,  and  a  bar- 
gain driven  for  the  offices,  as  much  as  could  be 
ID  any  case  by  war  of  brokage :  nay,  the  very 
benefit  of  having  the  suitors*  money  oomes  into 
the  consideration  of  the  price. 

The  words  of  the  statute  of  R.  8,  are  gene- 
ra), and  in  point  of  reason  it  should  extend  to 
this  case  above  others  ;  because  tbe  offices  of 
Masters  in  Chancery  do  not  onl^  concern  the 
administration  of  justice,  but  are  in  some  mea- 
sure judicial ;  they  transact  a  great  part  of  tbe 
business  of  tbe  Court,  and  have  usually  been  \m 
commission  together  with  the  Master  of  tho 
Rolls,  and  the  jud^,  for  hearing  of  causes. 

Lord  chief  justice  Coke  in  his  Sd  Institutes, 
p.  145,  places  this  offenee  of  selling  pffioea 
under  his  chapter  of  Bribery  .where  he  stetes  the 
definition  of  bribery  to  be,  **  When  any  man  in 
a  judicial  place  takes  any  fee  or  pension,  robe 
or  livery,  gifl,  reward,  or  brokage  of  any  per- 
spn  that  bath  to  do  before  him  any  way,  for 
doing  his  office,"  &c.  He  comments  upon  the 
words  of  this  definition,  and  more  particularly 
upon  those  words,  **  of  any  person  that  hath  to 
do  before  him  any  wav,"  and  he  tekes  no- 
tice, that  it  is  not  connned  to  taking  money^ 
where  a  suit  is  depending ;  but  also  where  any 
in  a  judicial  place  doth  any  thing  for  gift  or  re- 
ward by  virtue  or  colour  of  his  ollice,  though 
there  be  no  suit  at  all  depending. 

For  example,  ^says  be,)  **  If  the  lord  tree- 
surer,  for  any  gift  or  brokage  aball  make  any 
48 
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eustomer,  oomptroHer,  or  any  officer  or  minister 
of  the  king,  this  is  bribery :  for  he  ought  to 
take  Dotbint;  in  that  case  by  tlie  statute  of  12 
R.  9."  This  example  also  proves,  that  the 
statute  is  not  confined  to  the  construction  that 
nas  been  endeavoured  to  be  put  upon  it,  that  it 
relates  only  to  cases,  where  the  Chaocellor, 
treasurer,  &€.  meet  together,  as  they  do,  when 
they  nominate  persnus  for  sheriffs ;  for  the  ex- 
ample is  of  the  lord  treasurer  alone. 

But,  mv  lords,  we  insist  upon  it  that  this,  as 
well  as  otner  statutes  (that  have  been  mention- 
ed) are  but  declarations,  and  further  remedies 
for  what  was  the  common  law.  The  case  that 
was  cited  out  of  Moor's  Reports,  781,  takes  it 
to  be  so,  of  a  sheriff  selling  the  otlice  of  gaoler, 
and  h^  bailiwick ;  but  there  was  an  objection 
made  to  the  Report  of  that  case,  that  it  saj^s 
the  statute,  4  H.  4,  c.  5,  gives  a  penalty  certain 
and  |>ecuniarv  ;  whei^as  that  statute  gives  no 
certain  penalty,  and  therefore  it  mi^t  be  a 
right  resolution  upon  that  sUtute.  But  the 
declaration  of  the  Court,  upon  which  the  party 
was  fined,  was  because  the  offence  was  malum 
ta  «;  and  |houffh  that  statute  of  4  H.  4,  gives 
too  penalty,  yell  think  the  statute  SS  H.  6,  c. 
10,  does  1^1  ve  a  penalty  of  40/.  in  the  same  case 
of  a  sheriff,  and  yet  the  party  was  fined  at  the 
discretion  of  the  Court.  The  same  case  is  also 
reported  in  Noy,  103,  where  he  takes  no  notice 
of  any  penalty,  and  the  Report  is  in  these 
wcwds:  *«  N.  was  sheriff  of  Nottingham,  43 
Xliz*  aud  took  money  for  the  offices  of  gaoler 
and  bailiwick,  and  be  first  gave  tbem  to  his 
servants,  who  sold  them,  but  be  himself  had 
the  money."  And  he  was  fined  for  that,  for  it 
is  contrary  to  4  U.  4,  cap.  5.  And  also  by  the 
Court,  that  that  h  a  corrnptioa,  and  a  great 
cause  of  oppression  in  the  officers,  and  such 
sale  of  offices  is  malum  in  se,  and  fineable. 

My  lords,  1  think  the  impeached  lord  has 
advanced  a  very  dangerous  position  upon  this 
point.  He  is  pleas^l  to  say,  the  public  has 
nothing  to  do  to  enquire  about  any  thing,  but 
whether  the  officer  be  a  good  officer ;  that  if 
he  be  so,  the  public  is  not  hurt,  though  he 

fives  the  Chancellor  money  for  his  place. 
Lere  I  presume  be  was  sensible  that  it  might 
be  ejected,  that  the  sam^  argument  would 
bold  for  taking  money  in  a  cause  before  him, 
provided  it  was  a  good  judgment :  And  there- 
fore was  pleased  to  say,  that  the  difference  be- 
tween this  case  and  taking  a  bribe  for  judgment 
in  a  cause  is,  that  iu  the  one  case  tlie  party  has 
a  right  to  have  jodgment,  but  in  the  other  case 
DO  man  has  a  right  to  his  favour  or  recommend- 
ation, unless  upon  terms.  This  is  very  ex- 
traordinary, and  the  same  argument  would 
prove,  that  it  is  lawful  for  him  to  take  money 
from  every  judge  that,  comes  into  Westminster- 
Jiall.  It  is  well  known,  that  the  Chancellor 
generally  recommends  in  that  case,  and  yet  it 
might  there  be  said.  What  is  the  public  the 
worse,  provided  he  is  a  good  judaic  ?  Surely 
this  is  such  a  doctrine,  as  is  not  fit  to  be  pro- 
claimed to  the  worlds  and  would  tend  to  uai- 
Tai'sal«orruptioB. 


My  lords,  there  was  a  very  eztraordinarj 
precedent  cited  out  of  Madox's  History  of  the 
Exchequer,  p.  43,  where  he  says,  in  the  reiga 
of  king  Stephen,  Geoffrey  the  Chancellor  fioed 
in  3,006/.  13s.  4^.  for  the  king's  seal.    This 
the  author  understands  to  be  a  one  then  biely 
made  with  the  king  fur  the  office  of  Chaocellor, 
or  to  have  the  keeping  of  the  king's  seal.     The 
author  himself  observes,  that  this  precedeol 
may  justly  seem  strange  to  us  at  this  day.  And 
truly  so  it  may,  for,  in  the  instance  before 
your  lordships,  instead  of  paying  money  to  the 
crown  for  the  office,  here  are  very  great  mime 
of  money  paid  by  the  crown  for  au  acceptsunoe 
of  it. 

But  what  does  this  precedent  tend  to  ?  Is  it 
to  prove  the  office  of  Chancellor  likewise  sale- 
able ?  Tliis  is  so  entirely  new,  that  it  wants  a 
better  authority  than  this  precedent.  It  is  a 
^reat  while  ago,  if  it  were  as  the  author  takes 
it  to  be.  But  the  same  author,  p.  43,  says, 
that  the  apcient  historians  say  little  concerning 
the  duty  of  Chancellor,  or  the  nature  of  hia 
office ;  and  it  does  not  appear  what  the  busi- 
ness of  his  office  was  at  that  time,  and  nothing 
pertinent  to  the  matter  before  your  lordships  is 
to  be  collected  from  it.  It  is  very  strange  to 
suppose  the  common  law,  that  is  founded  upon 
reason,  should  admit  the  highest  place  of  judi- 
cature to  be  filled  by  those  that  come  in  by  such 
corrupt  methods.  And  therefore  we  must  beg 
leave  to  insist  that  it  was  an  offence  at  commoa 
law,  as  well  as  by  the  statutes. 

But  supi>ose  this  matter  rested  only  upoa 
the  statute  of  Edward  6,  I  do  not  see  but  it  it 
an  offence  and  misdemeanor  in  his  office'  of 
Chancellor  to  sell  these  places  of  Masters  in 
Chancery,  and  that  he  is  answerable  for  it  be- 
fore your  lordships  as  a  crime. 

This  statute  is  made  against  buying  and 
selling  of  offices  (tor  that  is  the  title  of  the  sta- 
tute). And  shall  it  not  he  an  offence  cogniza- 
able  before  your  lordships,  for  a  Chancellor  to 
nut  in  officers  in  a  manner  that  is  condemned 
by  act  of  parliament?  When  he  by  virtue  of 
the  office  is  to  appoint,  it  is  a  breach  of  his  oath 
of  office  to  appoint  contrary  to  the  laws  and 
statutes  of  the  kingdom  ;  but  noore  especially 
when  he  does  it  for  corrupt  gain. 

As  to  this  point,  there  is  a  great  deal  of  dif- 
ference between  one  officer  selling  to  another, 
and  a  jodge  that  presides  in  the  court,  whose 
duty  it  is  to  see  that  proper  persons  be  ap- 
pointed according  to  law  ;  instead  of  chat,  by 
this  method  he  shews  them  a  bad  example  oa 
their  very  admission  into  the  office,  and  intro  • 
duces  them  by  corruption  in  the  fir&t  instanoa^ 
even  by  the  very  act  of  administering  the  oath 
to  them. 

If  this  great  officer  should  be  liable  to  no 
other  punishment,  than  an  incapacity  of  no- 
minating again  to  the  same  otlfice,  the  aat 
would  have  little  effect,  and  that  penalty  would 
fdgnify  very  little ;  since  his  own  ofBce  is  dor- 
ingpieasure. 

My  lords,  I  shall  now  proceed  to  reply  to  the 
d^ance  that  has  btea  made  on  the  Thirteenth 
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and  all  tbe  subsequent  Articles,  which  Is  the 
province  more  particulaHv  assigned  to  me. 

The  Charge  in  the  Thirteenth  Article  is, 
that  upon  the  failure  of  Dormer,  instead  of 
taking  proper  steps  for  obtaining  a  satisfaction 

a  regular  and  justifiable  methods,  the  earl  of 
ftcdesfield  neglected  and  declined  those  me- 
thods, and  by  many  indirect  practices  endea- 
▼cured  to  conceal  the  true  state  and  condition 
of  the  office;  lest  a  public  discovery  of  the  de* 
ficiency  should  lessen  the  unjust  gains  he  pro- 
nosed  to  make  by  the  sale  of  the  offices  of 
Masters  in  Chancery. 

Upon  this  Article  the  impeached  lord  has 
aaid,  he  thinks  it  hard  that  these  miscarriages 
•hould  be  charged  upon  him  ;  that  this  affair 
about  Dormer  was  a  misfortune  that  might 
have  happened  in  any  other  Chancellor's  time, 
and  not  his  fault. 

My  lords,  if  this  unfortunate  lord  had  done 
what  became  him  in  hb  high  station  upon  the 
failure  of  this  Master,  God  forbid  that  tne  mis- 
fortune upon  the  office  should  any  ways  have 
been  laid  to  his  charge ;  if  he  had  been  de^ 
airous  to  have  proceeded  in  a  regular  method, 
he  might  very  easily  have  done  it ;  the  paths 
of  virtue  and  justice  would  have  been  easy, 
lie  need  not  have  found  himself  at  the  end  of 
lour  years  surrounded  with  soch  insuperable 
difficulties. 

If  a  fair,  plain,  and  open  method  had  been 
taken  for  enquiring  into,  and  stating  the  debt 
due  to  the  suitors,  and  the  account  of  Dormer's 
effects  to  satisfy  it,  there  could  have  been  no 
danger  to  the  Chancellor,  whatever  the  defi- 
ciency had  been  ;  but  the  truth  was,  he  could 
not  part  vrith  those  vast  and  exorbitant  prices, 
to  which  he  had  at  that  time  raised  the  places 
of  Masters;  he  found  the  sweet  of  that  gain, 
and  was  willing  to  run  some  hazard  for  it 

Though  it  was  known  that  Dormer  was 
gone,  yet  the  quanttam  of  the  defidency  was 
not  known ;  and  if  it  had  been  public,  the  mo- 
ney miffht  probably  have  been  taken  out  of  the 
Master's  hands;  a  parliamentary  enquiry 
might  have  ensued,  and  be  might  have  lost 
thMe  exorbitant  profits,  which  he  afterwards 
actually  made  of  those  places  ;  and  thfse  were 
the  true  reasons  of  the  concealment,  and  of 
the  clandestine  proceeding  that  followed  ;  no- 
thing else  hindered  him  m>m  proceeding  with 
safety  to  himself  by  regular  orders  of  the  Court. 
When  orders  of  court  are  regularly  made,  there 
is  a  quick  way  of  potting  them  in  execution : 
It  has  been  observed  by  the  counsel  in  this  case, 
that  it  is  more  expeditious  against  an  officer  of 
the  Court  than  another ;  and  it  is  certainly  so. 
There  mij^bt  have  been  a  sequestration  against 
0ormer  m  a  very  little  time,  and  that  would 
have  entitled  the  Court  to  the  possession  of 
his  effects  for  tha  benefit  of  the  suitors ;  which 
in  a  great  measure  answers  what  was  objected 
of  the  necessity  of  Dormer's  coming  over,  and 
having  his  liberty  in  order  to  transfer  hii  stock. 
It  was  likewise  said  that  it  was  necessary  fhr 
tiie  discovery  of  his  efleots ;  and  yet  when  he 
did  come  oTsr,  ha  wm  nafsr  szavlMd  on  i»- 


terrogatories.  Surely,  if  a  Chancellor  will 
take  upon  him  to  grant  a  man  his  liberty,  when 
he  is  to  make  satisfaction  to  the  suitors,  he 
ought  to  talce  care  that  the  consideration  for 
the  granting  him  his  liberty  shonld  be  per- 
formed. 

But  it  is  said,  what  harm  has  happened  by 
not  taking  those  methods  t 

My  lords,  here  are  two  remarkable  instances 
of  the  consequences  of  this  neglect,  by  which  it 
appears  neither  the  debt  to  the  suitors  was 
known,  nor  the  quantum  of  the  effects  that 
there  were  to  pay  it. 

Mr.  Edwards  told  your  lordships,  that  the 
deficiency  of  Dormer  was  st  first  about ' 
25,000/.  but  that  about  a  month  ago  he  dis- 
covered a  farther  debt  of  about  1,500^  Here 
there  is  a  rery  great  deficiency  concealed :  on 
the  other  side,  the  effects  of  Mr.  Dormer,  that 
should  have  gone  towards  paying  this  debt, 
have  been  concealed  and  lessened  by  the  want 
of  such  an  examination.  Your  lordships 
heard  the  evidence  about  the  parcels  of  hops 
belonging  to  Dormer,  that  were  wonh  7  or 
800/.  that  lay  concealed  four  years,  and  were 
not  discovered  till  lately.  The  counsel,  indeed,- 
said,  they  were  only  a  parcel  of  musty  hops 
that  had  been  found.  But  if  he  had  been  exa- 
mined on  interrogatories,  in  all  probability  ha 
would  have  discovered  them  at  first,  and  they 
had  been  worth  5  or  600/.  more  than  now,  and 
the  suitors  would  have  had  the  benefit  of  them  ; 
5  or  600/.  is  a  considerable  sum  in  Mr.  Dor- 
mer's effects ;  and  no  one  can  tell  but  theia 
might  be  other  instances  of  the  like  kind. 

What  is  the  answer  his  lordship  gives  to  this 
gfross  snd  wilful  neglect  f  Ha  tells  your  lord- 
ships. That  he  gave  directions  to  the  two 
senior  Masters,  to  make  enquiry  into  Dormer'a 
affairs  and  accounts ;  he  left  it  to  them,  and 
^hat  they  did  not  think  it  requisite  to  examine 
him  upon  interrogatories,  or  to  use  him  with 
hardship. 

It  is  very  extraordinary,  that  in  a  matter  of 
that  great  concern,  he  should  content  himself 
with  a  parol  direction;  orders  from  a  Lord 
Chancellor,  that  are  in  earnest,  are  always  in 
writing ;  nor  can  they  b^  enforced  unless  they 
are  so,  and  therefore  there  must  be  some  pn- 
vate  reasons  for  theseextraordinary  proceedings. 

Another  thing  that  was  insisted  on,  was, 
That.the  Earl  (as  he  expresses  it  in  his  Answer) 
was  made  to  believe,  that  the  Masters  would 
make  good  the  deficiettcy.  What  reason  had 
be  to  believe  it  f  They  never  told  him  so ;  in 
k  matter  of  that  moment,  he  had  no  reason  to 
depend  on  an  hear-say  evidence.  He  knew 
this  was  to  be  an  undertaking  for  the  debt  of 
another,  which  could  not  by  law  be  obligatory, 
unless  reduced  into  writing. 

My  lords,  I  cannot  account  (or  these  things, 
either  in  the  Chancellor,  or  those  Mssters  that 
bad  tlie  management  of  this  affair,  unless  it  ba 
(as the  Article  charges)  to  conceal  the  deficiency 
of  the  office,  I  mean  the  quantum  of  that  deft* 
ciency ;  and  that  both  the  Chancellor  and  tha 
twaasBiarMMlBni  thought  it  thtir  mtarest  ta 
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do  so,  that  all  af  then  hxifhi  share  in  the  sale 
of  the  places:  the  two  senior  Masters  were  de- 
sirous (as  was  nieotioaed  by  the  evidence)  to 
sell  out,  and  the  CbaDcellor  wa3  ready  to  re- 
ceive his  share  of  the  money. 

The  t'ourteenth  Article  is  the  Article.about 
tl^e  compositien  with  Wilson ;  and  I  masi  beg 
leave  to  say,  notwithstanding  what  has  been  io- 
aiated  upon,  that  it  is  a  clandestine,  uaosual, 
and  unwarrantable  proceediuff.  We  did  take 
the  liberty  on  our  evidence  to  this  Article  to  ob- 
serve to  your  lordships,  that  the  petition  of  Mr. 
Edwards  (on  which  this  composition  is  founded) 
takes  notice  that  Dormer  was  indebted  to  the 
suitors  of  the  Court  in  several  considerable 
sums  of  money  ; '  which  should  have  bees  a 
caution  to  tlie  (!fhanceik>r  to  have  taken  a  more 
than  ordinary  care  in  this  matter ;  but  instead 
of  that,  there  is  not  any  one  order,  affidavit, 
report,  or  any  one  proceeding,  that  appears 
upon  record  throughout  this  whole  affair. 

The  report  produced  appeared  to  be  the 
original  under  Mr.  Hiccocks's  hands,  which 
was  a  demonstration  that  it  was  not  filed  at  the 
time  when  the  order  was  made  for  establishing 
this  composition,  nor  has  been  since. 

My  lords,  if  there  be  but  an  affidavit  annexed 
to  a  petition,  care  is  usually  taken  to  order  that  it 
shall  be  filed ;  but  it  was  not  thought  convenient 
in  this  case  to  have  any  thing  public. 

My  lords,  the  earl  of  Macctetsfield,  in  his  de- 
fence to  this  Article,  began  with  a  copy  of  a 
judgment  obtained  by  Wilson  against  Poulter, 
that  was  signed  28d  December,  1721,, and  is 
for  187,74/.  whereas  the  debt  preteoileci  to  be 
assigned  by  Wilson  is  82,060/.  So  that  though 
the  judgment  was  for  all  that  Wilson  oould  pre- 
tend to  (for  aught  appears)  yet  the  debt  pre- 
lendeil  to  be  assigned,  is  mentioned  to  be  above 
9,000/.  more  than  what  the  judgment  is  for ; 
which  is  a  farther  objection  to  this  composition 
that  did  not  appear  before. 

The  next  point  the  Earl  examined  to,  was  the 
sufficieocy  of  Poulter,  in  order  to  pvove  the 
assignraeot  of  Poulter's  debt  to  be  valuable; 
sod  there  were  two  or  three  brokers  produced 
on  this  account. 

They  were  very  unlucky  witnesses  to  prove 
the  man's  ability,  for  they  happened  to  be  the 
very  persons  to  whom  he  nad  declared  bis  m- 
solvency ;  one  of  them  (Scott)  was  employed 
to  go  to  Mr.  Wilson  to  compeund  with  him. 

fiut  then  a  very  notable  distinction  was  taken 
bv  the  Earl  himself,  that  though  Poulter  dis- 
closed to  these  witnesses  that  he  was  insolvent, 
and  that  they  were  let  into  the  secret ;  yet  a^ 
other  people  took  him  to  ba  a  good  man*  The* 
evidence  produced  to  prove  thi%  were  ooly 
those  that  knew  he-  was  insolvent,  and  sot  one 
of  all  those  others  that  it  is  said  took  him  to  be 
solvent. 

But  we  hope  we  have  made  it  plain  (and  if  k 
were  necessary,  we  oould  iiaake  it  dear  beyond 
dispute)  that  Poulter  was  a  broken  mas  at  that 
timie. 

Another  objection  waS|  How  does  it  appear 
Ihaia  hstiter  coin|i[ipitjo>vj>w|4lwr ftjwin  njiip  ? 


qfihe  Eari  qf^Maedetfiddf 

My  lards,  those  that  piesoma  to  taka  , 
them,  without  a  lawful  authority,  to  naako  a 
compositioo  to  bind  the  parties  oonceraed,  oa|^ 
to  make  it  appear  to  be  a  very  spud  ona  i  hot 
on  the  contrary  it  appeared  in  tSa  case  on  tha 
examination  of  Mr.  Edwards,  that  Wilaoa 
(when  he  was  afterwards  charged  witk  iA 
owned  he  had  paid  several  others  their  lii& 
dcto;  and  it  is  notorious  that  he  ke^  his  aha|^ 
open  till  lately. 

My  lords,  the  answer  to  our  objectiol^  thai 
no  notice  was  given  to  the  suitors  of  this  r»- 
ference  about  the  composition,  carried  in  it  (I 
thosght)  sometbinff  extraordinary .  it 
both  by  the  earl  of  Macclesfield  and  hie  . 
that  whatever  the  Lord  Cham*elkir  did, 
not  bind  the  suitors,  they  not  having  nolic 
therefore  the  suitors  might  recover  the  whole 
from  Wilson,  and  nobody  was  hurt. 

My  lords,  there  is  something  very  ahocb^g 
in  this  excuse ;  it  strikes  some  horror  to  thiakr 
that  this  poor  ignorant  roan  (Wilson).  sfaovU  be 
made  to  believe  upon  the  faith  of  a  esortofi 
juslioe,  that  his  composition  was  io  full  dis- 
charge of  bis  debt,  if  there  was  at  the  same  time 
a  reserve,  that  it  might  be  set  aside  for  want  of 
notice  to  the  suilore;  the  excvae  seeoas  Is 
carry  in  it  a  greater  guilt  than  the  etuam 
charged.  This  unfortunate  man  (Wilson)  was 
living  at  the  beginning  of  this  trial,  bat  haa 
since  laid  violent  hands  on  bimself,  and  he  is 
dead :  f  make  ntf  reflection  what  might  he  the 
occasion  of  it. 

My  lords,  I  did  mention  that  upna  the  abss- 
lute  order  made  for  Mr.  Edwards  aocfptiog  this 
composition,  it  was  ordered  ?o  be  accepted,  w>ith 
this  addition  to  the  order,  viz.  *«  Of  h  hieh  e^ve 
notice  forth w ith .**  1  mentioned  it,  that  the  Sail 
might  have  explained  what  he  meant  by  dived- 
ing  notice  after  the  composition  wm  ordered  Is 
be  accepted,  or  to  whom  notice  was  intended  lobe 
given ;  1  have  heard  so  answer  to  that,  but  what 
the  £arl  was  pleased  to  say  about  the  Actieks^ 
tliaton  reading  them,  he  tliougbt  he  had  heca 
dharged  with  compelling  Mr.  Edwards  te  ac- 
cept of  a  composition  without  notice  to  him^ 
whereas  it  was  done  on  the  petition  of  EdsRsyrds. 
My  lords,  the  notice  should  have  been  giv 


the  suitors,  and  that  before  the  oomnoeil 
was  ordered. to  be  aooepted;  that  is  wW  the 


Article  chaiij^,  and  w  hat  the  Manatjgren 
on,  and  no  answer  is  given  to  that  obieotiap. 

It  was  said.  That  if  it  had  been  set  doisa  ts 
be  beard  in  the  ordin^y  conrae  (it  lieiogr  the 
third  of  Aaguat|  in  vacation  time,  'H  could  est 
have  come  on  till  the  next  term. 

I  believe  that  lord  knows  it  hss  vei^  eflsn 
happened,  tliat  particular  petitions  bavft  bees 
heard  ia  vacation-time,  if  necessity  reqniied  k; 
and  I  don't  anderslend  why  there  needed  te  bs 
such  a  fondniess  for  having  this,  dose  ao  ■UMBh 
in  hsste,  unless  it  wsie  for  the  purpasffieheigsi 
in  the  Articles,  Therewsp  likewise  eencihiaf 
said  by  the  £«ri,  of  the  sWikinf  eot  of  Hhi 
pnver  of  indemnification,  tbsl  if  HI  were  jasi 
fiable,  it  needed  no  order  teindeoMiifif;  eqiif 
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bot  what  we  a$iy  is,  tftuit  it  looks  liko  a  diffi- 
dence whether  it  was  instifiabie  or  not,  and 
since  it  was  pvt  into  the  prayer  of  the  peti- 
tion, that  Mr.  Edwards  roi^bt  be  indetDnified ; 
if  the  Chancellor  thought  it  not  justifiable,  be 
ought  to  have  let  Mr.  £dwardo  know  it,  as 
much  as  he  ought  to  have  let  Mr.  Wilson  have 
known,  that  tM  com  position  would  not  be  good 
without  the  suitors  being  parties.  As  there  is 
no  tolerable  account  given  for  such  an  extra- 
ordinary proceeding,  we  submit  to  your  lord  • 
ships,  whether  it  is  not  rightly  charged  to  be 
for  the  unlawful  purposes  mentioned  in  the 
ArticleSb  If  a  commission  of  bankruptcy  had 
been  taken  out  against  Wilson,  the  quantum  of 
the  debt  to  J>ormer,  and  consequently  of  the 
loss  <^  the  suitors,  must  have  been  known, 
and  other  suitors  might  have  been  alarmed, 
and  a  thorough  reformation  might  have  hap- 
pened, which  might  have  ended  in  the  taking 
away  the  money  firom  the  Masters,  and  thtf 
price  of  the  places  would  have  been  loweredi 
wbkb  was  always  most  carefully  avoided. 

My  kMnds,  I  now  proceed  to  reply  to  the  De- 
fence made  on  the  Fifteenth,  Sixteenth,  and 
Seventeenth  Articles. 

The  Fifteenth  Article  is,  That  after  the  fai- 
lore  of  Dormer,  the  earl  of  Macclesfield,  in 
order  to  carry  on  his  corrupt  sad  lu^jnst  pur- 
poses, and  to  conceal  the  deficiency,  did  call 
tor  the  accounts  of  the  Masters,  not  with  any 
intent  of  examiDing  ihem,  or  to  secure  their 
effects,  but  to  terrify  the  Masters,  and  oblige 
them  to  contribute  500/.  a-|)iece ;  and  after  that 
purpose  was  served,  did  not  oblige  them  to 
bring  in  their  accounts. 

Tlie  Sixteenth  is,  That  he  persuaded  the 
Masters  to  pay  the  1,000/.  ordered  to  Mrs. 
Chitty  for  the  like  purposes. 

And  the  Sevenlsenth  is,  For  letting  all  the 
money  belonging  to  Dormer  be  paid  away  to 
some  of  the  suitors,  without  observing  a  pro- 
portion, to  which  all  were  equally  entitled. 

To  the  Fifteenth,  the  ^rl  of  Macclesfield 
says  in  bis  Answer,  That  he  did  really  call  for 
the  aocompts  with  an  intent  to  examine  them, 
and  tiiat  he  might  regulate  matters,  snd  that 
after  the  500/.  was  paid,  still  be  called  for  the 
accompts ;  for  that  there  was  a  letter  sent  in 
November,  171^1,  to  the  Masters,  insisting 
upon  having  them;  but  as  to  this  second 
letter,  as  Mr.  Cottingham  did  not  speak  at  all 
positively  to  it,  but  that  he  believed,  but  could 
not  be  positive  that  it  was  sent,  and  that  he 
bad  taken  no  memorandum  of  it,  Sco,  we  must 
beg  leave  to  acquaint  your  lordships,  that  this 
aeoond  letter  was  never  sent;  and  every  one 
of  the  Masters  will  ^ve  your  tordships  that 
nocount :  Bat  supposing  it  had  been  sent,  can 
any  one  imagina  that  the  Chancellor  wonkl 
not  have  pmrsoed  that  direction,  and  have  had 
those  accompts,  if  he  had  reaUy  intended  it  ? 
What  is  the  awmseat  last?  He  had  required 
ao  many  particulara  in  the  accompts,  that  it 
was  almost  impracticable  to  do  it.  My  k>rds, 
if  the  obarga  in  the  Articles  ha  true,  it  ao- 
awarod  tha  da^ga  tha  hatter,  that  it  shottld  ba 
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difficult;  we  aay  it  waa-  done  to  get  from  the 
Masters  500/.  Sppiece  to  quiet  matters  for  the 
present,  and  when  that  was  done,  there  was  no 
more  use  made  of  that  order.  But  what  is 
most  wonderful  of  all  is,  that,  though  in  fimr 
years  time  it  was  so  difficult  a  work  that  it 
could  not  be  done ;  yet,  when  the  committee 
of  coancil  had  called  for  the  accompts,  the 
earl  of  Macclesfield  used  such  diligence,  that 
he  procured  them  to  be  ready  in  a  week's 
time ;  and  though  all  the  directions  and  parti- 
culars which  he  had  required,  were  not  ob- 
served, yet  it  seems  they  were  all  that  were 
necessary  and  sufficient,  and  it  was' hoped 
such  as  would  prevent  a  parliamentary  en- 
qainr. 

Tiie  Earl  in  bis  Answer  values  himself  much 
upon  this  exp^ition,  not  cottsideriof^  haw  in- 
consistent it  was  with  the  difficulties  which 
were  ma«le  an  excuse  for  not  having  it  done 
four  years  before. 

It  was  insisted  on,  upon  this  head,  that  Mr. 
Lightboun  did  not  pay,  and  yet  he  brought  in 
no  accoont ;  bot  however,  nine  of  the  Muistera 
did  pay,  and  the  Chancellor  well  knew  it  would 
have  looked  very  partial  to  have  proceeded 
against  one  single  Master,  and  not  the  rast  $ 
that  would  have  been  too  bare-faced,  and  so 
Mr.  Lightboun  escsped  too ;  besides,  there 
was  not  a  total  despair  even  of  him,  for  he  waa 
several  times  afterwards  spoken  to  about  mak- 
ing good  his  500/. 

It  was  said  likewise,  the  bo^ness  of  the 
Court  must  have  beea  at  a  stand,  if  these  ac* 
compts  had  been  pursued. 

My  lords,  if  it  bad  been  so,  it  bad  been  mens 
for  the  reputation  of  4>6  Court,  and  for  the 
benefit  of  the  suitors  in  general,  to  have  bad 
some  tiooe  employed  about  this  necessary 
W9rk ;  and  if  there  had  been  a  wilKng  min4 
one  long  vacation  would  have  l>eeii  sufficient 
wiibottt  any  interruption  to  tlie  business  ul'  the 
Court. 

After  all  these  excuses  the  £arl  is  pleased  te 
say,  if  he  had  taken  the  accompts,  it  would 
have  signified  nothing  unless  he  went  farther* 

My  iurds,  if  he  never  begun,  he  could  never 
bring  any  thing  to  perfection  ;  and  in  his  An* 
swer  he  confesses  it  was  necessary  to  have  the 
accompts  in  order  to  make  regulations.  But 
after  all  he  is  forced  to  come  to  this  concilia 
sion  (as  be  says  in  his  Answet)  to  go  on  in  the 
same  road  his  pretlecessors  had  done ;  thoughy 
by  the  way,  it  has  appeared  to  your  lordsh^>S| 
that  it  is  not  the  same  road ;  for  his  two  imme* 
diate  predecessors  did  call  for  the  accomptSi 
and  had  them. 

The  Sixteenth  Article  is  grounded  oA  tbf 
persuasions  to  pay  1,000/.  (ordered  to  Mrs. 
Cfaitty)  to  prevent  a  parliamentary  or  public 
enquiry,  and  that  the  Earl  afterwards  paid  the 
aame  himself  to  Mr.  Lockroan,  &o. 

My  lords,  we  called  six  or  seven  witneoses 
to  this  Article,  and  did  observe  at  that  time 
the  Earl  in  his  Answer  said.  He  believed  he 
did  not  persuade  the  Masters  to  pay  this  1,000/.. 
Asd  hi&locdskip  waa  pleased  to  aay,  when  he 
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spoke  in  bis  Defence,  that  he  still  belieTed,  that 
he  did  not  persuade  them  to  pay  it. 

My  lords,  it  is  ^ery  strange  that  there  should 
be  anj  doubt  made  of  it ;  the  occasion  of  the 
meeting,  and  the  nature  of  the  thiog  plainly 
■hews  It.  First  Mr.  Cottingham  went  to  Mr. 
Lightboun,  and  told  him,  that  there  was  a 
p-esent  occasion  for  this  1,000/.  that  it  was 
proposed  he  should  pay  the  500/.  (which  he 
should  have  paid  l>efore)  and  the  other  Alas- 
ters  50/.  A- piece,  whicli  would  make  up  the 
1,000/.  When  the  Masters  were  goiug  to  the 
Lord  Cbancellor's,  they  discoursed  among 
themselTes,  that  their  goiug  was  upon  occasion 
•f  another  call  for  money. 

When  the '  Chancellor  came  to  them,  he 
mentioned  the  pressing  necessity  there  was  for 
paving  this  1,000/. 

Mr.  Edwards  particuhirly  says,  that  he  re- 
presented to  them  this  matter  of  1,000/.  as  a 
thing  of  consequence,  a  very  pressing  occasion 
of  &  sum  of  money  immediately  to  be  paid ;  he 
said,  1  do  not  know  what  the  consequence 
may  be;  clamours  begin  to  grow  strong.  I 
do  not  know  but  it  may  come  to  a  parliamen- 
tary enquiry.  Mr.  liovibond  says,  that  my 
lord  told  them.  This  was  a  matter  that  required 
great  expedition,  for  one  that  bek»nged  to  the 
prince's  court,  and  all  of  them  understood 
there  was  a  proposal  to  pay  the  1,000/.  and 
that  was  the  occasion  of  the  meeting.  All  the 
Masters  that  have  been  ejiamined  on  this  head 
confirm  it. 

What  is  it  that  is  to  evade  all  this  evidence  ? 
It  is  only  this  poor  shift,  I  did  not  (says  the 
noble  lord)  persuade  them  to  pay  the  1,000/. 
but  I  persuaded  them  to  pay  all  Dormer's 
deficiency* 

My  lords,  there  is  no  evidence  to  support 
this  distinction,  but,  on  the  contrary,  there 
were  arguments  used  for  the  advancing  of  this 
money.  And  if  he  was  not  able  to  persuade 
them  to  pay  this  1,000/.  there  was  uo  likeli- 
hood of  prevailine  on  them  to  pay  the  whole. 

My  lords,  another  matter  insisted  on  in  re- 
lation to  this  Article  was,  that  the  money 
which  was  pud  to  Lockman,  was  paid  out  of 
compassion  ;  Lockman  says  he  took  it  as  his 
due,  and  I  think  he  was  in  the  right;  he 
gave  an  assignment  of  the  order,  when  it  was 
paid ;  and  certainly  this  csn  in  no  sort  be  added 
to  the  list  of  this  noble  lord's  charities,  that  he 
has  been  pleased  to  publish ;  but  the  discourse 
with  the  Masters  before  shews  plainly  what 
were  his  inducements  for  paying  it ;  he  feared 
the  consequence  if  it  were  not  paid,  and  chose 
rather  to  do  it,  than  venture  those  enquiries 
that  the  not  paying  it  might  occasion. 

I  thmk  the  Earl  seems  to  agree,  in  sub- 
stance, to  the  declaration  at  the  end  of  the 
Articles,  that  was  made  the  5th  of  December 
last,  viz.  that  he  had  heard  of  Dormer's  de- 
ficiencT,  but  knew  nothing  of  it  but  as  public 
news,  oEC.  A  strange  declaration .  to  come  from 
the  bench  at  the  end  of  four  years,  during 
which  time  were  all  these  transactions  about 
Dormer's  deficiency !  Then  it  was  that  be  was 


pleased  to  refer  it  to  Mr.  Edwards,  to  enquire 
whether  there  was  likely  to  be  a  loss  of  any 
money,  when  at  ihat  time  he  knew  very  well 
that  all  Dormer's  money  was  gone,  and  Mr. 
Edwards  had  none  in  Ins  hands. 

The  Seventeenth  Article  is  for  ordering  and 
permitting  Dormer's  money  to  be  paid  eut 
without  regard  to  proportion ;  this  was  a  ma- 
nifest injustice,  and  so  discoursed  of  between 
this  lord  himself  and  Mr.  Edwards ;  and  the 
answer  tliat  is  given  to  it,  is,  that  we  have 
produced  but  four  orders  made  by  the  im- 
peached lord  for  such  payments. 

My  lords,  I  think  it  not  material  whether 
the  orders  were  made  by  himself,  or  the  Coon  ; 
he  was  warned  several  times  of  the  coose- 
quence;  he  look  the  management  of  these 
matters  to  himself,  and  let  things  mn  eo, 
hopinc^  the  money  would  last  his  time ;  and 
now  all  is  gone,  and  paid  away,  and  many  dis- 
tressed people  are  lefl  without  any  thing.  In 
the  cause  of  Jett  and  Jones,  the  orders  thet 
were  retA^  appeared  to  be  made  by  this  lord 
himself ;  and  the  parties  have  been  so  lucky 
as  to  have  ffot  their  whole  monev»  wbiirt 
others  are  in  the  utmost  necessity  witnoot  any 
subsistence. 

The  consequence  b,  that  the  rest  of  the 
suitors,  who  were  entitled  to  an  eqnal  propor- 
tion, have  no  remedjr  for  it.  Wnat  fD9f  be 
done  for  them  in  charitv  and  compassion  is  of 
another  consideration;  but  their  legal  right  is 
taken  away  by  him  that  should  have  projected 
them. 

An  objection  was  made  by  the  coansel,  that 
there  was  no  fixed  fund  of  Dormer's  effects, 
from  which  to  have  settled  a  rale  of  propor- 
tion. This  is  excusing  one  fault  by  another : 
first,  care  is  taken  not  to  have  an  accompt 
settled ;  and  then  that  is  made  an  excuse  for 
not  settling  a  proportion. 

The  Eighteenth  Article  relates  to  the  Hss- 
ters  trafficking  with  the  money ;  which  was  as 
notorious,  as  that  there  was  such  a  place  as 
Exchange-Alley. 

The  year  1730  has  been  mentioned  both  by 
the  Earl  and  his  counsel,  and  it  was  so  fatal  a 
year,  that  surely,  if  a  reformation  were  ever  te 
be  made,  it  should  have  been  u))on  that  occa- 
sion. I  think  there  is  but  little  diflerenoe,  wbe- 
tber  they  traded  with  the  mooejr  themselves,  or 
put  it  into  another's  hands  at  high  interest,  and 
permitted  them  to  trade  with  it  Could  auT 
one  imagine  that  Dormer  let  34,000/.  lie  in  Wit 
son's  hands  for,  nothing  ?  Mr.  Cottingham, 
upon  the  examination  of  my  lord's  own  counsel. 

Save  evidence,  that  Wilson  insisted  he  allowed 
igh  interest  for  it.  And  it  was  well  known  it 
was  in  the  power  of  all  the  Masters  to  traffe 
with  the  money,  and  this  afler  express  warning 
by  one  of  the  Masters  to  the  Chanceltor  not 
only  by  word  of  mouth,  but  by  letter  written  (as. 
I  Uke  it)  in  173S.  But  every  thing  of  a  regu- 
lation of  that  kind  was  liable  to  ot^eetion :  one 
thing  that  was  proposed  was  so  easy  to  be  dene, 
thst  there  is  no  excuse  it  was  not  complied  with, 
which  isinrelati(ui  to  the  seenritiefi  by  pbo^g 
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them  in  two  or  three  names,  which  wonM  haye 

prevented  the  Masters  from  disposing  of  the  se* 

curities. 

.  This  might  very  easily  ha?eheen  done.  The 

only  answer  thai  was  given,  was,  that  it  would 

not  answer  all  the  securities. 

This  Has  made  a  reason  for  doing  of  nothing, 
and  there  was  such  a  backwardness  to  do  any 
thing  of  this  kind,  thst  the  meanest  and  most 
trifling. excuse  was  sufficient  to  satisfy  his  lord- 
tbip,  not  to  take  any  step  towards  it. 

My  lords,  upon  tnis  Article  the  impeached 
lord  was  pleased  to  mention  some  of  his  prede- 
oessors,  and  also  his  successors :  as  to  his  two 
immediate  predecessors,  he  doubts  the  taking 
the  accompts  by  him  in  the  manner  they  did, 
would  have  been  thought  of  no  use. 

My  lords,  I  am  apt  to  believe  a  good  use 
might  have  been  made  of  it ;  it  would  have  put 
a  check  and  restraint  upon  the  Masters,  they 
would  have  acted  with  more  caution,  when  they 
Icnew  the  balance  was  a  charge  upon  then^,  and 
that  it  might  be  called  for  at  any  time ;  and  if 
his  lordship  had  those  accompts,  ]  dare  say  he 
would  have  seen  that  there  was  ten  times  as 
much  cash  in  the  Masters*  disposal,  as  there  was 
in  one  of  those  predecessors*  time.  And  it  might 
have  been  of  use  to  him  to  have  seen  what  pro- 
digious sums  of  money  were  in  their  hands,  and 
how  great  the  danger  was. 

As  to  the  present  commissioners,  the  noble 
lord  was  pleased  to  say,  the  difficulties  of 
making  tbe  Masters  accompt  have  appeared  by 
their  proceedings. 

My  lords,  they  have  been  sufBciently  taken 
tip  with  endeavouring  to  corppel  the  Masters  to 
give  security  for  the  deficiencies  incurred  in 
this  lord's  time.  Tbe  difficulty  was  not  so 
much  in  taking  an  accompt,  as  in  making  good 
the  deficiency. 

They  have  been  forced  to  take  what  security 
they  could  get  from  the  Masters  from  time  to 
time,  and  I  wish  the  deficiency  do  not  still  come 
out  worse  than  is  expected ;  no  one  can  yet  say 
what  it  will  be. 

My  lords,  the.  19th  Article  was  founded  on 
the  endeavours  of  the  lord  impeached,  to  de- 
ceive his  majesty  in  council,  by  persuading 
the  Masters  to  make  false  representations  of 
their  circumstances  to  his  iliajesty,  by  a  sub- 
scription to  their  accompts,  and  by  assisting 
one  another  to  make  an  appearance  of  ability. 

This,  my  lords,  was  the  sad  conclusion  of 
this  long  scene  of  iniquity ;  when  it  was  be- 
come necessary,  and  it  was  no  longer  to  be 
avoided,  that  there  should  be  accompts  delivered 
io.  There  is  an  attendance  on  the  Chancellor ; 
and  one  of  the  Masters  having  concluded  his 
accompt  with  a  representation  of  his  ability  and 
readiness  to  pay  the  money,  the  rest  are  per- 
suaded to  do  it  in  the  like  manner,  without  so 
much  as  askiiig  them  concerning  the  truth  of 
H  )  and  there  is  one  iostance  that  was  very  re- 
^^kable,  which  was  in  the  case  of  Mr.  Lovi- 
hond,  that  where  he,  of  his  own  accord,  cuull 
go  no  farther  than  to  say  he  was  able  to  pay  or 
9^ft  security  to  pay ;  that  was  not  thought 


sufficient  by  this  lord,  because  it  would  iinnly  a 
diffidence  that  the  money  was  not  then  forth- 
coming ;  and  therefore  those  words  about  se- 
curity were  not  to  be  mentioned.  Others  of 
them  that  were  no  ways  capable  of  producing 
the  money,  were  induced  to  noake  the  like  sub- 
scription. 

When  it  was  expected  the  money  should  bia 
produced,  then  Mr.  Dixon  and  Mr.  Cottingham 
have  a  meeting  with  the  Masters  to  consult 
what  was  to  bedone ;  then  it  was  that  proposals 
were  made  ibr  the  Masters  to  assist  each  other, 
and  to  get  goldsmiths'  notes  and  other  effects  to 
shew  to  the  judges. 

It  has  been  oojected,  that  the  Managers  did 
not  think  fit  to  call  Mr.  Cottmgham  and  Mr. 
Dixon. 

My  lords,  we  called  the  Masters  that  were 
present  at  that  meeting,  who  gave  ^our  lord- 
ships an  account  of  that  transaction,- and  it 
turns  the  objection  tipon  the  iriapeached  lord, 
that  he  did  not  think  fit  to  call  Mr.  Cottmgham 
and  Mr.  Dixon  (that  were  his  servants  and 
agents)  to  contradict  that  evidence ;  if  Uiis  lord 
had  no 'concern  in  that  matter,  he  would  cer-' 
tainly  have  called  them  to  that  purpose,  and  hit 
not  examining  them  to  it,  gpreatly  confirms  oar 
evidence. 

Your  lordships  may  remember  the  many 
inconsistencies,  evasions,  equivocatHMis,  and 
insufficiencies  in  his  lordship's  Answer  Io  the 
Articles  of  Impeachment,  which  have  been  ob« 
served  and  plainly  made  out  by  the  Managers 
for  the  Commons. 

M  V  lords,  he  was  pleased  to  make  a  distinc- 
tion between  an  Answer  to  Articles  of  Impeach- 
ment, and  an  Answer  to  a  Bill  in  Chancery  ; 
that  the  plaintiff  in  a  cause  had  a  right  to  a  lull 
and  plain  discovery,  but  that  the  case  before 
TOur  lordships  differs.  My  lords,  I  would  beg 
leave  to  mention,  that  there  was  an  instance  of 
an  Impeachment .  before  your  loidships,  in 
which  the  lord  now  impeached  had  i^  great 
share  in  the  Reply,  wherein  he  laid  very  great 
stress  upon  the  insufficiency  and  evasions  in  the 
Answer.  The  person  then  impeached  had 
very  hard  names  given  to  him  on  that  account, 
and  even  bis  silence  was  insisted  on  as  a  con- 
fession of  his  crimes. 

As  to  the  noble  lord's  charities,  1  beg  leave 
to  say,  that,  as  it  is  a  ^reat  addition  to  the  me- 
rit of  charity,  to  have  it  kept  private,  it  was  the 
more  extraordinary  these  charities  should  be 
now  published  ;  because  I  do  not  see  they  are 
any  ways  material  to  the  matters  before  your 
lordships.  Here  are  plain  facts  charged  and 
proved,  and  if  in  a  case  of  this  kind  these  cha- 
rities are  to  wipe  off  the  Charge,  it  is  a  kind  of 
commutation  that  has  not  been  before  heard 
of.  My  lords,  be  that  would  be  the  most  me- 
ritoriously charitable,  should  first  be  just.  The 
lord  should  have  first  considered  those  suitors 
that  he  had  injured  ;  he  should  first  have  made 
satisfaction  to  them,  and  then  have  offered  his 
gifts. 

Thus  we  have  endeavoured  to  lay  before 
your  kirdships  tbe  whole  circamstancts.  of  this 
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ftiMM  ncadt  no  d«|iMiioe  to  aniwrala 
Ike  criMci  ;  I  pratend  to  noM  ;  but  Sie  diet 
•f  widows  aad  wrplMns  will  hmvc  lb«  moit  p«r* 
MMive  eloatMwoey  Mid  wbett  tbcy  hare  jomcm 
«tt  iMr  tide,  Ibey  will  bm?e  we^^C  wilb  yoor 


MvTord 
IboMad  oo  osmipkiM*  Mui  a  MriM  of  frmiid  to 


IoH.,th«oH«  before  your  loHiWpik 


■fpart  tbttt  oMfii^oD.  Tbe  people  bed 
Mf  Biemered  et  it,  but  tbe  gfnef  enee  ca* 
eieeeed  et  last  to  auob  an  ielolerable  derree, 
dbei  it  beoaBM  a  oatioiial  ceoesra,  eed  Niere 
was  aa  aaafoklabto  neoessity  of  a  pariisaien- 
tarv  firosecatioD. 

My  lords,  tbe  Comoioiis  hope  thej  bare 
dene  tbeir  ditto  ia  briaghig  it  liese,  aad  we 
bope  yoor  lordraips  will  give  sucb  iodgmeiit  as 
wib  Mr  ooniiitoBt  witb  your  tordsfaips'  beaour 


Set].  Pengilfy.  My  lords,  we  sball  beg  leafe 
to  call  a  witness  or  two ;  tbe  firat  to  the  impa- 
tatioii  eadearoared  to  be  ihrowii  apoo  Bfr. 
Thoans  Beouet's  obeiaettsr,  in  relatiao  to  tbe 
disooacsetbat  psssed  between  him  and  the  EsrL 
We  shall  shew  that  be  declared  it  at  that  very 
liaie,  or  soon  sflep  the  lord  had  spoke  it  to  him. 
IVe  desire  also  to  examine  Mr.  Lucas,  who  ap- 
plied for  the  Master's  phtce.  It  was  insisted, 
dwt  tbe  fiarl  was  offered  6,000/.  and  actually 
rafuNed  to  take  it ;  bat  took  5,000/.  from  Mr. 
Side  and  Mr.  Thorstoa  for  tbe  Master's  of- 
fice: we  shall  shew  how  that  happened. 

Mr.  Rkhurd  JLifcai  sworn. 

Seij.  Peugelfy.  We  desire  that  yon  would 
infortn  my  lords,  whether  you  made  any  appli- 
eaiioa  to  tbe  earl  of  Macclcefleld,  or  to  Mr. 
Cottingbam,  about  coming  into  tbe  Masters' 
office  at  the  time  when  Mr.  EMe  or  Mr. 
Tharstoa  were  admitted,  and  what  passed  ? 

IL  LucMi.  My  kmls,  upon  the  death  of  Mr. 
FeUowss,  being  penoaded  by  some  frientls  to 
make  an  application  tor  tbe  office  vacant  by 
his  death,  1  did  go  immediately  to  Mr.  Cot- 
tiagbam ;  mv  lora  Macclesfield  being  then  out 
of  town,  1  thought  it  proper  to  go  to  bis  se- 
offstary. 

L.  C.  J.  Kisig,  Please  to  speak  up. 

R,  Lucai.  I  asy,  upon  tbe  death  of  Mr.  Fel- 
lowes,  I  was  persuaded  bv  aome  friends  to 
make  application  for  tbe  Blaster's  place:  and 
upon  that,  I  went  to  Mr.  Cottingbam,  and  tokl 
bim  tbe  elflair  1  came  about.  He  told  roe,  Mr. 
Lucas,  you  know  you  have  formerly  bad  some 
talk  witb  me  about  an  afiair  of  this  nature ;  it 
is  to  no  purpose  for  me  to  recomaiend  you  to 
my  lord,  uulem  you  bid  more  than  formerly 
you  have  done.  .  Upon  tbat  T  immediately 
told  him,  I  was  ready  to  give  6,000/.  There 
was  some  tolk  passed  between  us  besides,  but 
it  being  ao  long  ago,  and  not  ezpeoting  to  be 
called  to  give  an  account  of  it,  1  cannot  now 
recollect  it  One  tiling  I  can  recollect  that  be 
intimated  to  me,  tbat  my  lord  Macclesfield  bad 
some  intentious  of  making  some  orders,  or  do- 
ing somewhat  tbat  shouM  be  for  the  ease  or 


adfantaga  of  the  Mnlers;  but  bin  lenlaWp 
wooM  not  do  it  tbat  time^  becatme  it  waaM 
look  as  if  be  had  an  intention  of  makings  ad« 
vantage  of  that  vacancy.    A  day  or  two  alber- 
wards  I  met  Mr.  Ootlitighaffi  in  the  hall,  and 
asked  bim,  If  be  bad  spwcea  to  my  lord  aribaat 
mef  He  told  me  be  had;  but  that  my  ton! 
waa  pleased  to  eaqnire  into  my  carcoantMices, 
and  did  think  it  peeper  tbat  aome  secuiity 
should  be  given  by  tbe  Masters;  and  I  being 
immediately  to  be  pat  ia  by  bis  lordskip,  it 
the  more  incumbent  upon  bim  to  see  what  i 
carity  I  was  able  to  give.    Upon  tbat  I  w  "^ 
upon  bim  to  know  wbatsecarity  was  ezi 
ed :  be  lamhwed  to  me  10,000/.  seeitritjr.    I 
told  him,  tbat  after  such  tioBe  as  I  had  ]mtod 
with  6,000/.  I  could  not  take  opon  me  to  say,  I 
could  myself  aiake  up  a  security  to  the  value  of 
lOiOOO/.  bat  what  with  the  assistance  af  4neoda» 
and  mine  owa  estate,  I  aiight  possiMy  do  itp 
Upon  tolMng  of  the  matter  with  my  mother, 
she  was  very  wiUioff  to  join  in  tbe  oeeuri^. 
Upon  tbat  i  wrote  a  tetter,  1  cannot  Temeasber 
wbelber  it  was  directed  to  my  lord  Maooles- 
fidd,  or  to  bis  secretory  ;  but  to  one  or  the 
odier  it  was.     1  sent  It  by  my  servant,  aad  I 
was  iolbrmed  by  Mr.  Cotiintj^liam,  ib^t  his 
lordship  had  a  sight  of  it.    Bui  afterwards  be- 
ing uneasy  at  giving  so  large  a  sum  ol  nHMiey» 
and  considering  from  the  talk  itiat  then  waa^ 
that  these  matterii  might  come  into  parliauieiit, 
I  was  advised,  and  1  Sioughtit  proper,  to  have 
some  better  bold  upon  his  lordship,  to  make 
some  return,  in  case  any  thing  should  happen 
to  lesien  the  value  of  the  place :  uaoa  that,  i 
did  write  a  letter,  1  cannot  remember    tbe 
whole  cootento;  but  I  pretty  well  remensber 
tbe  substance,  whicb  was,  that  1  would  under- 
toko  to  give  the  security  required  to  tbeamotinft 
of  10,000/.    f  believe^  I  did  ateo  Uk^fOaoa  my 
real  estote,  which  was  near  300/.  a  year*  to  be 
a  part  of  the  security,  snd  I  did  add,  that  not<« 
withstonding  the  present  disputes  between  the 
Master  of  tlv?  Rolls  and  the  other  Masters,  and 
tbe  tolk  there  was  of  bringing  it  into  parlia- 
ment, f  was  not  at  all  uneasy ;  because  I  could 
securely  depend  upon  bis  lordship's  generosity^ 
that  he  would  take  it  into  bis  oonsideraiioa,  in 
case  any  thing  happened  amiss  in  tbe  next 
session  of  parliament ;  I  can't  remember  ex- 
actly tbe  words,  but  my  lord  Macclesfield  baa 
tbe  letter ;  if  1  am  mistaken,  bis  lordship  will 
set  me  right. 

Serj.  Psa^f/Zy.  Upon  this  letter  of  your  ex- 
pectation of  being  repaired,  if  any  tbuig  hap-^ 
pened,  bad  you  any  answer  f 

K.  LMCoi.  The  next  thing  I  beard,  was,  tbat 
Mr.  Elde  was  in  tbe  place,  and  Mr.  Gotting« 
bam  was  pleased  to  say,  he  was  a  paiticufir 
aoqoaintonce  of  my  lord's,  and  therefore  had  it. 

Serj.  Fengelfy.  When  Mr.  Colltngham 
told  you  this,  what  answer  did  he  return  as  to 
my  lord's  approbation  «\f  tbe  proposal  ? 

R.  Lucas,  He8aid,totheli«stofmyremett« 
brabce,  that  my  lord  was  pleased  tbat  1  offered 
a;000/»  at  once,  provided  i  would  give  aecoriqrf 
if  tbat  flboald  be  tkaaght  proper,    . 
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Serj.  Pengelly.  Since  yon  were  disappointed 
when  Mr.  £Ide  came  in,  what  passed  when 
Mr.  Thurston  came  in  ?  Whether  did  yon  re* 
Dew  your  application  then  ? 

R,  Lucas,  I  was,  with  abundance  of  regret  and 
fear,  prevailed  upon  to  renew  my  application. 

Serj.  Fengelly,  What  were  your  tears? 

H.  Lucas.  My  fear  was  about  the  bringing  this 
matter  into  parliament,  and  that  1  did  not  Enow 
what  effect  that  might  have  upon  the  profits 
of  the  place.  Upon  that,  my  brother  told  me, 
he  was  acquainted  with  Mr.  Ellis,  his  lord- 
ship's chaplain,  and,  if  I  pleased,  he  would  ^ 
to  nim,  and  get  him  to  speak  to  my  lord  about  it. 

Serj.  FengeUy,  What  directions  did  you 
give  to  your  brother  as  to  offering  any  thing, 
and  upon  what  terms  ? 

.Rf  Lucas,  I  cannot  say  whether  my  brother 
had  a  direct  commission  from  roe  to  mention 
that  I  was  then  ready  to  give  (>,bOO/.  but  it  was 
my  apprehension,  and  the  apprehension  of  all 
those  that  knew  this  affair,  tnat  1  should  not 
come  in  under  so  much ;  I  am  not  very  posi- 
tive that  such  a  direction  was  given/  I  did 
mention  another  thing  to  my  brother,  to  ae- 

Suaint  Mr.  Ellis,  that  1  had  heard  more  of  the 
eficiencies  in  the  several  offices  of  the  Mas- 
ters, and  that  I  was  not  without  apprehension, 
that  if  I  should  give  6,000/.  to  come  into  this 
place,  I. might  from  time  to  time  be  called  upon 
tor  several  sums  of  money  in  order  to  make 
good  past  deficiencies ;  and  1  thouff ht  that  it 
wottla  be  unreasonable  for  me  to  be  brought 
into  any  contribution  for  making  good  those 
defiqiencics,  when  1  had  no  concern  in  them. 
I  then  desired  it  might  be  mentioned.  As  for 
the  answer,  I  never  saw  Mr.  Ellis. 

Sen,  Pengelly.  What  orders  did  yon  give  to 
your  brother  ?  Did  you  give  him  any  order  to 
pay  the  money  without  consideration  of  being 
liable  to  the  deficiencies  ? 

K.  iMcas.  I  gave  him  no  order  at  all,  I 
thought  it  was  not  come  to  bear  yet. 

Serj.  Pengetty.  Was  there  any  thug  passed 
after  that  ? 

R,  Lucas.  I  conceive,  my  lords,  you  won't 
thiuk  it  proper  for  me  to  ffive  an  account  of 
what  passed  between  Mr.  Ellis  and  my  brother. 

Sei).  PengeUtf.  I  desire  to  know,  whether 
your  brother  had  any  orders  and  dwections 
from  yon  to  go  on  P 

JR.  Lucas.  I  have  told  you  every  thing  I  can 
recollect ;  1  only  told  him,  I  desired  biip  to 
speak  to  J^r*  £Uia  to  recommend  me  to  hb 
lordship,  upon  the  foot  I  have  mentioned,  viz. 
on  the  foot  of  the  former  proposals. 

Serj.  Pengelfy.  Had  your  brother  any  au- 
thority from  you  to  give  6,000/.  without  being 
secured  from  the  deficiencies  ? 

R,  Lucas,  6,000/.  was  the  sum  to  be  given, 
and  I  desired  my  brother  to  mention  the  defi* 
ciencies,  and  that  1  should  not  be  understood  to 
be  subject  to  any  of  them. 

Serj.  Pengelfy.  Was  it  to  be  given  afcaolnte- 
ly  without  reserve,  or  with  regard  to  be  secured 
from  the  deficiencies  ? 

R.  Lucas.    1  did  desire  thtt  tbt  hutinwi  of 
VOI,.  XVI, 


the  deficidbcy  might  be  enlained,  and  that  it 
might  be  unaerstMNi  that  I  would  not  be  an* 
swerable  for  any  of  them. 

Mr.  Edward  Lucas  swdni. 

Serj.  Pengelly,  I  desire  you  would  mform 
my  lords,  whether  yon  received  any,  and  what 
directions  from  your  brother,  upon  the  last  va- 
cancy, when  Mr.  Thurston  came  in,  of  the 
makmg  proposals  for  your  brother's  coming 
into  that  office? 

E*  Lucas.  Soon  after  Mr.  Borret's  death,  my 
brother  expressed  an  inclination  to  me  of  suc- 
ceeding in  that  office :  I  told  him,  I  had  an 
acquaintance  with  Mr.  Ellis,  my  lord  Maccles* 
field's  chaplain ;  and  if  he  would  give  roe  any 
commission,  I  would  communicate  it  to  Mr. 
Ellis,  I  believing  that  a  proper  way  of  com* 
fflunicating  it  to  my  lord.  My  brother  did  de* 
sire  me  to  go  to  Mr.  Ellis,  and  to  lDf«itu.  hin 
myself,  that  he  had  so  just  a  sense  of  my  Wd'a 
honour  and  generosity,  that  he  believed  be 
might  leave  the  terms  to  be  fixed  by  my  lord 
himself.  I  went  to  Mr.  Ellis,  and  did  tell  him 
as  my  brother  had  desired  me.  Air.  Ellis  said. 
He  md  not  much  care  to  concern  himself  in  th^ 
afikir ;  if  it  had  been  to  recommend  t<i  a  living, 
it  mj^ht  be  proper  for  him ;  but  this  was  out 
of  his  province.  I  acijuaiated  him  witjh  whi^ 
steps  my  brother  had  formerly  taken,  i^  order 
to  obtain  one  of  these  offices,  and  ex|dai^ed  ta 
him  the  nature  of  the  thing,  and  perai|ade^ 
him  to  lay  this  nuUter  bemre  bis  kirds^ip. 
Upon  which  he  was  then  pleased  to  say.  Ha 
would  go  to  my  lord  (who  was  at  SLeni^iigtoa) 
the  next  day,  and  bring  me  an  answer. 

Serj.  Pengeily.  Had  he  any  directions  either 
as  to  the  price,  or  the  terms  f 

E.  Lucas.  I  don't  know  of  any  diree|MmS[  ke 


had,  either  as  to  the  price,  or  the  terms. 

8e^.  PengcUy.  What  did  you  say  about  thp 
security,  and  the  deficiencies  in  the  several  ou 
fices? 

E.  Lucas,  This  was  another  oonversation, 
about  a  week  or  ten  days  after ;  after  Mr.  Sllii 
had  brought  me  an  answer,  then  1  remember 
my  brother  gave  me  directions  to  consult  with 
Mr.  Ellis,  whether  it  was  not  proper  to  make 
my  lord  a  direct  offer  of  6,000/.  but  .then  it 
would  be  reasonable,  that  he  should  be  indem- 
nified or  secured  from  any  damage,  or  defi* 
ciency  by  any  of  the  precedent  Masters ;  and 
that  be  should  not  be  called  upon  to  make  good 
any  such  ^deficiency.  1  told  Mr.  Ellis  this, 
and  he  said,  thera  was  no  room  for  ^is,  there 
might  be  deficiencies  in  some  other  of  the  of« 
fices,  but  he  had  heard  there  was  no  deficiency 
in  Mr.  Borret's  office.  I  had  likewise  hearv 
so,  but  whether  there  was  a  deficiency  or  nof, 
I  could  not  tell ;  my  brother  was  wiUmg  to 
enter  into  a  treaty  with  my  lord  upon  thesa 
terms. 

Serj.  Pengeily.  Didyoahear  tny  thing  mora 
about  itr 

£•  Lucas.  About  a  week  aflsr,  Mr.  EUiawrit 
to  Die,  that  my  l9rd  Macclesfield  bad  approved 
ofMr.Thnnton. 

« 


197g]|  to  GEOkofte  I.  TWoT  fflhe  tart  dfUgte^hifi^  I|1S^ 


Betj.  An^efly.  Flease'tb  i^oollect,  ivHeAier 
ybor  direction  Was  about  BomfB  d^dendjr 
only,  or  about  all  tbedeflci^ttciM  in  gfenerd  f 

£.  Xttciif.  My  difeetioiit  'firo.in  iDy  brother 
%rere  about  all  the  deficiencies ;  Dormer'jB  defi-  : 
i6ieocy  ran  iri  bis  head,  dnd  he  thdOgfat  it  tin- 
reasooable,  that  He  ^hboldbe  obliged  to  cdniri- 
bute  to  any  deficiency  precedent  to  hia  coming 
lb  Master. 

Beij.  Fengelh,  'Did  you  commtmicata  (hla 
to  Mr.  Ellis  P 

!£.  Lucas,  I  did  communicate  it  to  Mr.  %1- 
'Rs ;  if  not  in  such  express  terms,  yet  to  that 
'effect,  that  it  Was  unreasonable  that  my  broiher 
Hhould  be  oblij^d  to  contribute  to  make  up 
those  deficiencies  that  were  precedent  to  his 
-bein^  Master ;  1  am  sure  I  added  those  words, 
that  he  should  not  be  obliged  to  contrlbiite  to 
make  up  those  deficiencies  that  were  precedent 
to  his  being  Master. 

E.  of  Maec.  My  lords,  1  submh,  wh^er  it 
1»e  not  proper,  that  Mr.  Ellis  be  called  before 
this  Mr.  Lucas  goes  away.  [Mr.  Ellis  called, 
iut  not  examined  again  immediately.] 

E.  of  Mace,  Mr.  Lncas,  I  desire  that  you 
Voold  declare  to' my  lords  orerasfain,  what  you . 
'kafe  gJTen  in  evidence. 

E.Lutat.    The  first  time  I  saw  Mr.  Ellis 
%as  at  my  mother's  honse,  iramedii^tely^fter 
Wr.  Borret's  death.     I  then  toM  hilnof  my 
*brdther*s  intention  to  purchase  a  Maater 's  plaoe,  > 
%nd  that  my  brother' bad  soihorotigh  a  a^nsedf 
*ikiy  lord's  honour  and^generosHy,  that  he' would  i 
leare' the  terms  to  my  lord  himsdf.    Mr.  Ellis 
^Waa  not  at  first  inditoable  to  toncerh  himself  in 
it,  but  upon  telling  btm  what  vteps  mybrbther. 
'If  ad  t  Aen  in  regirA  to  it ; '  he  said,  out  of  friend* ; 
a^ip  to  me,  he  would  engage  in  it,  and  go^j 
^iny  lotil,  and  bring  me  an  ^nav^er.    ThiaVas; 
the  first  conversaU6n.    Mr.  Ettiffdld  thett^Xt; 
DtEiy  bring  me  an  answer  from  my 'lord.  i 

Seij.  Pengelfy,  What  wasiheatiBWer  my; 
lordaentf  | 

<  JB.  Lucas.  The  answer  that  Mr.  Ellis 
tvrobgbtwas,  that  my  lord  bad  no  objection  to 
*fny  brother ;  he  did  remember,  tliat  he  'had 
"htok  formerly  recommended  to  him,  but  tliat 
there  was  some  other  person  proposed  by  some 
*^f  theMasters,  of  whom  he  expected  a  fiirther  re- 
ieommendaiion,and  toufd  not  now  gire  any  other 
lanswer  to  it:  he  also  told  me,  that  he  appre- 
'hended,  if  that  person  did  not  aiicceed,niy  ofti- 
'f ber  might  hare  the  refusal .  I  said,  it  was  in  - 
different  whether  my  brother  then  succeeded 
or  not ;  because  my  lord  told  him,  tbat  one  or 
two  Masters  were  inclinable  to  sell,  and  if  Hiey 
did,  be  might  have  an  opportnni^  of  buying  of 
those  Masters.  This  passed  ou  the  second  con- 
'Yersation. 

9etj.  Pengelfy.  Goon. 
^  jB.  LudU,  The  third  cOnvetaation  waslsome 
time  afterwards  at  my  lord  MaccJeafield's  own 
4iouse  in  Linooln's-hln-fields.  I  went  by  kny 
brother's  directions,. meaning  to  consult  with 
Mr.^Uis  in  a  friendly  manner,  whether  he  did 
think  it  advisable  to  make  his  lordship  a  direct 
offer  of  6^000/.    1  laid,  if  he  gare  it,  U  was 


'Msbnable  ihUt  Veaboiiia  beiiiaanildleil  fima 
ariy  damage  thrt^fiioold  baripen  "hj  re^aoa  it 
fli)Q  defi^»fa<^  in  ady  of  the  dffic^s,  and  not  Ite 
obliged  to  contribute  towards  makinff  them  iip'^ 
he  said  toy  loril  ^hitt  not  irpdken  toliim  Aoat 
that,  thiit  Be  could  not  have  every  oppovtoilliy 
he  deaved  to  apedk;  with  Itim ;  thattastotte 
defidenciea,  he  had  hearfi  'ihere  were  miiie.  1 
said,  1  'had  likiewise  hearfi  so;  bat  wheCb^ 
there  were' or  no,  my  brother  waa  wiQiiiff  ii 
enter  iuto  a  ixeiiy  -wffii  my  lord  npoo  Aoib 
terms.  This,  to  the  beat  of  my  noMaSbnnd^ 
is  the  Whole  i  know  dfihe  ttaatter. 

^B^.  Prdbyn,  1  would  only  beg  Mveio  A 
thtt  question,  when  the  first  mpo*l  ism 
made  to  Mr.  Ellla,  Wh^er  he  did  propose  « 
certain  sum  P 

E.Lucus.  I  donVreniember  1  dM ;  b«t  I 
think  I  told  Mr.  Ellis  my  brother  had  fyetat^ 
dfiered  6,000^.  ^nd  I  told  Mr.  Ellis  tlua,  ail 
did  Uy  before  lum  all  the  cbrcumstancea  ^itk 
affair,  to  mUce  him  the  more  incfioBUe  to  ol- 
^pELgemit. 

*Vom,Setj.  1  desire  he  may  be  ask«d,  wbfc- 
iherany  tertna  were  mentioned  besillea  wkk 
Mr.  Lucaa  has  in^ntioti^d  bdbre  f 

E.  Lucas,  l  don't  remember  there  merem^ 
other  directions  then  giiren,  I  can't  be  poattiviiy 
but  that  he  Was'wIHing^  leare  it  to  my  knd% 
hopour  and  generbnty.  And, 'my  lom,  I  cai 
swear  positively,  thAt  till  the'ftfst  day  of  Hkoit 
prot6edihgB,  wlien  1  met  Mr.  Ellis  in  theOioK 
of 'Requests,  1  n^F^knew  that  be  li*d  ^Asrek 
knyjofd  Macclesfield  6,00b/. 

%.  6f  Mace.  My  lohls,  we  beg  lecre  IW 
WIr.  Ellis  may  give  an  account  bf  miat  propoibl 
he  made  to  me  fi*om  Mr.  Lucas. 

"Ellis,  lily  lords,  the  acdoont  )Kr. 
given  your  lordships,  is' true  m  all  the 
lars,  as  fkr  as  1  can  temember  at  this 
of  time,  tliough  there  atie  a  good  many  that  1 
conld  not  have  recollected  of  mysdf,  only  «s  to 
this  one,  hb  not  empowering  me  to  ofiSr  thb 
6fi66L  I  abottid  not  nave  ^e  to  my^oH,  m* 
less  t  had  had  some  particular  offer  to  mev- 
tion.  I  particukHy  (remember  I  malde  faioa 
that  ofibr,  and!  am  tfs  certaui,  ihet  Mr.  Loeis 
did  speak  to  me  to  make  theofi^r  of  6,00(IIL 
for  this  reason,  that  I  never  knew  that  Mr.  La- 
cas  had  offered  6,000/.  before  by  Mr.  Ooltf w- 
hara,  till  this  impeachment  began,  infl^  flfr. 
Lucas,  being  here,  adouainted  ibe^  that'iieiiad 
made  that  offer  to  my  lord. 

E,  Lucas.  1  desire  Mr.  %llii  may  be  a&d|, 
whether  ever  be  told  uie,  that  he  oflleked  knul 
Macclesfield  6,000/.  ? 

Ellis.  I  believe  I  6nfy  did  tell  bsm  in  »• 
neral,  that  I  had  mide  his  Ibrdship  the  Wne 
which  he  had  dei^red  me  to  make,  and  in  M- 
nend,  tikewbie;  that  taiy  lord  w^  well  SaHtlM 
with  it. 

Com.  Set}.  I  de&lre  lie  may  inform  ytriat 
lordships,  whether,  when  he  told  Mr.  Jjopn^ 
that  he  had  nmde  that  offer  #bich  he  bad 'do- 
sired  bim,  he  did  enquire  what  thai  offer  wis  F 

Ellis,  No,  n^  lords,  he  did  not 

"^.TtnffUly.  Sly  loidsi  fli^hm  ettoi 


Jnn  Ifif^  flme^stmi  jMMem^99orS' 


Sree  tog^^^in  AH}I||^  iii%t^f|ho||]miiKfb|ime9, 
r.  Ellis  says,  what  Mr.  I^cas  swears  is  true 
ip  ewinr  w$M$r%  nalfap  »  iiM^<m  ip.  the 

firnQ*  Mr.  I<vcaa'a  wd^mwt 

90i  gtse  Um,  tkig^cominissiom  b^t^tP  tlif^  b^ 
•f  mji  reiDAiBbMa09t  t  diiiiwl.  gt^  Un^Jbuli 
^omflMssioD* 

S»  ^f  itfopc.  I  desire  If r.  $l)i%  i|n|t][,  h« 
^ikmlk  wb«  kA  loaiMike  propflSAlitn  vf^  ^ft^r 
^)MrilM.mim^qowl  unji  oDnditioi»  wlMMP^erj" 

«9llditimir 

t.  Lucas,  Titt  aftei!  Um,  4fiiif|  Qpw«?nH^.i| 

v«4  llr.  ^Ui^,  1;  h4d.  qp  dimlffHI  mi>  m¥i 
knslfcar  to.  m^nt^oa  ai^y  pri9%  <Hi  9W>W^ioii,v  X 
me  #«  aii^QMAl  to  yow;  lpiyWii0A  of,  tin|iK4ji& 
«)i«Qat.ooi»vt9i)«eUP9». 
£.  of  Uaec.  Wibeo  4¥).^lBWlm1T(l»^lm«ftlM;. 

tboi  I  w%a8W$oA  MfiU»  $bo.p<itf»»W^  wc4i4M 
h((.i|pftM»i)ori»90o.ii? 

E.  Jbccoip  Hy  Iprdfb  Wi;.  SVm  «d  ^(M;  MU 
4n»»  tbat  my,  lord  B/Uocl^t^W  iim,  HlwM 
HBUK^ne  proj^osAl*  ^t  Ihat  qiy  1q)4  W^iptjle^r 
toMba4lDO  of^^ctitf^  V>.ipyb^h(9r«i^iiej^4 
ftia9«ctgr  leOQi^Qd  i^  req9WnMQd|«yioii^  ^iT  l^ipj 
Wfc  »(9Aei«ot  anoth^c  p^rsoih  wanrsc^mip^i^ 
\g  8O01O  qS  41)0  Mhalors,  whpq^  bo  ^vpo^^H^ 
^  te^Ms  BsoomiBoiidod* 

Mr.  FlmmfiT.  My  londi.  I  de^ie.  Mi;-  Ellft 
may  bo  anbod,  bow  long*  M'^  Mr.  Tl^ys^oi* 
WMadnalAed,  waatbo  €OQ]ien|i|tvMi  i^utgivjiig 
ooperiiy*  iha>  M«.  Lucip  ipkigi^t  1^  i/ffitaS^fiSm 
fiDom  tbo  4B$cieiicies  ? 

.  jK/Aju  My  lords,  ia  one  of  tha  Iss^  oooFoni^ 
teMy  wbioh  wa8.a^r  (hod  ^ppkep  to. my  loni 
Mapabwrftold,  Mr.  Lucas,  migbt  say  somietbiog 
aboot  basing  seenrity*  ivA  I  dfoii't  locoUec^ 
it  wilb  any  csrtaio^  ^  i(  bo  did,  it  was  some 
days  boforo  BIr.  Tbuistoo  ^as  admiit^ 
.  akng.  Protvn.  1  d««ise  l^e  may  iiifonn  your 
lordships,  woetbor  ho  over  told  my  lord  Mtftc- 
olssMd  any  thing  of  this  disconrso  about 
9aeiirirK2— £Z/ti.  No. 

.  Bii  Qe0,  QpKaden,  Bosoyi  he  noT^r  told  my 
l||Bsd  Maeolosileld  of  that  convorso^n :  I  dfsiro 
to  know  if  bo  told  my  lord  Father? 

EUii.  No,  my  Ms,  I  told  nobody  at  alL 

Mr.  Strange.  My  lords,  1  bog  loaye  tp  oioko 
one  obsonration;  0  loamod  mi^iager  ^as 
ploasod  to  obsorvo  njion  tbo  OHJioaranoe  of 
tbsio  tmfi.  witnossos  tog9thipr»  4at  now  the  ovi- 
4onoe  olMr.  Loeas  is  oonfirmod  by  Mr.  BMili: 
Your  hiBdabips  are  pWased  to  romomber,  that 
Jir^  £Uis  was  onr  wi^oosa*  owl  wos  Ami  exa- 
Viinod.;  andthorefoie  I  shouki  apprebood  tbo 
ohyrratipn  may  bo  tiKnod  muob  pnmror  the 
«||ior  way.:  'Aat  the  €9ridooo9  of  Mb.  SUis, 
lahft  wao  owr  wiiiien»  ood  vf  as  4mt  examined^ 
is  now  confirmed  by  Mr,.  l4»BM« 
.  S^  of  JUIbco.  Mjr  lordOf  1 4o«iro.1«o  mi^  in- 
Ism  yoon  lordships  witib  nalalA^n  to.  the  dis- 
#oorso  th^t  passed  boiwixt  tbnn  about  tho  do- 
ioiosMos;  Mdiflthor  th».ol^i90(iiDa^i4  A«t  rahio , 
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Ellu,  I  don^^  wolf,  retpopiber  what  passed 
upon  tbe  sul>}ect  of  the  deficiencies ;  what  1 
Have  sai<f  to  yoor  lordsliips  beibre,  I  remember 
fnft'  weU,  because  a  paHicnhir  oircomsCaaco 
made  me  recodeotv  that  ^,  Locas  did  say,  ho 
had  heard  there  was  no  doficiency'  in  Myri 
Borret's  office ;  which  t  had  heani  too ;  bat 
at  what  time  that  discourse  was^  I  can't  reeol* 
lect;  it  mi|(hl  be  as  he  represented  it. 

£•.  ci^Mdce,  Mr.  I«ucas  said  to  yon,  that  bo 
was  williog  to  treat  uoon  those  terms  P 

B.  Lucai.  Upon  tftoso  terms,  or  to  that  of« 
feet,  I  did  say. 

MrJ  FlUmmcr,  I  would  only  make  this  ob« 
senration;  both  these  evidence  conArm  this, 
t^at  Mjr,  Lucas  was  an  inquisitire  ouhh  and 
would  not  part  with  bis  dfiOOk  so  easily  as  to 
ask  no  (mestiops. 

Serf,  rengelh.  We  beg  leave  now  to  oall  o 
witocM  as  tSf  the  second  letter  or  order,  sup* 
nosed  t^  be  sent  in  Motember,  1731,  to  ali  the 
Blasters.  Mr.  Cottioghaih  could  not  take  open 
himself  to  say,  that  it  was  delivered';  he  had 
kept  a  memorandum  of  the  first,  but  none  of 
that,  and  he  beMieved>he  might  say  it  was  de- 
Uvoped  i  wo  deny  luiy  sodf  lett|Br  wasdeliveeed, 
and  hcg  leav|a  t(o  ask,  as  to.  that  pajrticolar  poinV 

Mr.  John  Bentiet  called. 

I  ft  Seij .  Pengelly.  I  desire  ho  may  be  asked, 
whether  in  November,  17SJ,  any  secood  letter 
or  order,  of  the  purport  of  the  first  order,  was 
sunt  oit  doliverep,  in  colatipo  to  tbe  Sfasiers 
bringiog  in  their  accompts  ? 

J,Benn€t,  ^y  lords,  I  never  saw  any  spch 
letter. 

Sen.  Pengelfy.  pid  yoif  ever  bear  of  itP 

X  Jben^iet,  I  never  hoard  o(  k  before,  till  1 
heard  Mr.  Cottingham  leaid  it  at  the  bar. 

Soij.  Pengj^ify*  Pid  yoi^  receive  aoy  account 
firom  the  other  Aaiten^  that  they  had  received 
any  such  letter  P 
^  J.  Bennet.  ^o,  my  lords,  never. 

Serf.  Pengelly.  m  you  recoHect  any  dis- 
courM  between  my  lord  Macclesfield  and  your 
brother,  relating  to  your  brother's  account? 

J.  Bennet,  I  don't  recollect  the  whole. 

Sen.  Pengeily.  Wbiit  do  voo  recolleotP 

J.  Bennet,  nv  lord  hath  qeclared  to  me,  tl^ 
he  wondered  Mr.  Kynastop  aud  'my  brother 
should  put  such  an  item  in  their  accompts, 
which  would  m^ke  a  discovery,  that  the 
Masters  Vod  bought  their  uUce^  with  the  money 
of  the  Court,  which  might  be  of  mischievoop 
oonsoquonice ;  that  whenever  it  was  objected  to 
him,  he  had  always  taken  gr^t  pains  to  d^ny  it. 

SeKJ.  Peng^lfy.  When w.as  this?  About  wbat 
time? 

XJPej^net.  AbputChij^maslas^ 

Sei}.  Probg/fi.  We  beg.  ^ve  to  take  no^o  of 
tbe  nature  of  this  o^idence,  that  it  is  very  im*- 
proper  now,  being,  new  evidence ;  pot  to  the 
same  purpose  to  support  wliat  was  given  befbn^ 
hut  new  matter,  and  therefore  not  proper. 

Mc.  lutwyche.  We  apprehend  it  is  very 
proper,  bsfftiupo  1!^.  Thomas  Benoet  was  oi^ 
j^da^Ui^  004  thki  oonArma  kio  evidence^ 
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Mr.  Hb^i  called. 


8erj.  PengeUy.  My  lords,  we  desire  be  mitj 
be^aakedf  whether  this  letter,  or  order,  of  No* 
▼ember  1791,  was  e? er  oomnmnifiated  to  bun 
hj  Mr.  Oottinffbam  t 

Holford,  No,  my  lords,  I  nerer  heard  of  it 
till  now  lately. 

Com,  ScTJ,  I  desire  Mr.  Holford  would  in- 
form your  lordships,  whether  there  were  not 
then  several  Masters  senior  to  him ;  and  whe- 
ther it 'is  not  usual  to  leafe  those  letters,  or 
orders,  with  the  senior  Blasters  ? 

Hoffbrd.  I  don't  know  that  such  order,  or 
letter,  was  left  at  that  time.  Mr.  Hiccocks  and 
Mr.  Fellowes  were  seniors  to  me. 

Com.  Serj,  I  desire  be  may  be  asked  the 
ether  part  of  the  question,  whether  it  is  not 
Mnal  to  leare  orderS|  wherein  the  Masters  are 
generally  concerned^  widi  the  senior  Masters  f 

HoUcrd.  It  is  not ;.  but  the  usage  grae- 
tallj  IS  to  be  left  at  the  publio  olBoe.  It  might 
be  left  with  the  senior  Master,  for  aught  I 
know. 

Mr.  Lpfoihond  called. 

Seij.  Tengdly,  Did  yon  ever  bear  or  know 
of  this  letter  or  order  of  Not.  1791,? 

Lambond.  I  nerer  beard  of  any  such  letter 
er  order,  till  1  heard  it  read  at  this  W. 

Mr.  Kynoitcm  called. 

Seij.  Pengelfy,  Mr.Kyaaslon,  will  you  gire 
my  lonls  an  aeeount,  whether  yon  heard' ofthis 
letter  or  order  of  Norember  172 1 P 

Kynagton.  I  suppose  you  mean  the  letter 
which  Mr.  Cottingbam  read. 

8erj.  Pengelfy.   The  same. 

Kvfuuton.  I  nerer  heard  of  it/'till  I  beard  it 
reed  at  this  bar. 

Se^.  Pengelfy.  I  hope  this  will  explain  Mr. 
Cotlingbam^i  want  of  memoiy,  when  be  said 
that  be  could  not  remember  it 

Mr.  Lighthomn  called. 

Seij.  Pengelfy.  I  desire  to  ask  you,  whether 
you  know  any  thing  of  this  letter  of  November 
1721  ? 

lighthoun.  I  never  beard  of  it,  till  I  heard  it 
at  your  lordships*  bar  from  Mr.  Cottingbam. 

Mr.  Edwardi  called. 

Serj.  Pengelfy.  I  desire  be  may  be  asked, 
whether  he  ever  heard  ofthis  letter  of  Novem- 
ber 1721 P      - 

Edwardi.  I  never  heard  of  such  a  letter,  till 
I  heard  it  mentioned  at  this  bar. 
'  Seij.  Pengelfy.  So  that,  my  lords,  we  ap- 
prehend this  letter,  when  written  by  Mr.  Cot- 
tingbam, was  a  pocket-letter  to  be  made  use 
of  on  any  proper  occasion.  The  Mansgers 
baTe  done  with  their  evidence  and  the  wit- 
nesses ;  they  shall  call  no  more.  We  bumbly 
apprehend,  that  we  have  cleared  up  the  reason, 
why  the  lord  took  5,000/.  rather  than  6,000/. 
It  was  from  hopes  of  greater  gain  in  having 
5,000/.  absolotelvi  without  being  liable  to  re- 
fund, tbau  a,000/.  liable  to  snob  a  eemingeacy. 


^iKe  Earl  o/Maccki/ldd,  [13H 

Upon  the  evidence  we  subnut  the  ulnk 
naatter  to  your  lordshipe'  detennioatioB. 

Serf .  Prolryfi.   Mylords,  wewillbeihMtii 
our  reflections  upon  this  new  evidenee.  Wt 
apprehend  their  evidence  pnrrea,  what  waiis- 
suSed  upon  by  us,  that  there  was  caie  td«  h 
disposing  of  tfiese  offices,  and  that  my  M 
Maedesneld  having  personal  IcnewledgB  of  cv 
gentleman  did  prefer  him  before  another,  wbn 
he  did  not  know,  though  be  had  less  BMsqr 
from  him,  than  be  could  have  had  ef  the  otlnr. 
It  is  agraed  by  Mr.  Lacae  and  bis  hraliierf 
that  there  was  a  propoaal  of  6,000/.  ndi 
upon  this  occasion :    Mr.  Ellis  tdb  ysu,  Ik 
Lucas  gave  htm  orders  to  propose  it  l&nj 
lord  Macdesfiekl  without  any  terms  wblii- 
ever:  be  never  meotioned  any  terms,  sr W- 
mated  any  condition  or  restriction  to  my  bri 
Macclesfield.     Upon  that  bis  hwdship  mf 
pleased  to  direct  a  proper  enquiry  to  be  mk^ 
what  secnrity  he  was  able  to  give  ler  theih 
charge  of  bts  ofBoe;  here  there  was  6,0001 
proposed  without  any  terms  by  one  whssiht 
did  not  know ;  but  be  preferred  another  wIm 
be  did  know  to  be  well  qoatified,  Ihr  5,0001 
This  doth  not  shew  any  neglect  in  the  siiUi 
Earl;  but  all  the  care  and  caotxNithatmr 
could  be  taken;  and  thin  shews  tbst the fini 
4fMd  not  do  this  out  of  an  immoderste  doiif 
of  gain,  when  6,000/.  was  proposed  tobegiim; 
but  be  preferred  another  whom  be  knew  t»be 
well  qualified  for  less  money ;  so  tbst  we  i^ 
prebend  ^is  is  an  evidence  which  ismaehn 
nvooroftbeEar).  Asto  the  other  matlv,  the 
Masters  not  knowing  of  this  letter,  yoar  teri- 
ships  observe  what  evidenee  was  given  by  llr* 
Cottingbam.    This  is  a  transaction  some  tine 
ago;  be  says  that  be  writ  this  letter  by  ike 
noble  hnd's  order,  that  be  cannot  now  my  t» 
which  of  the  Masters  be  delivered  it,  or  vbe* 
ther  it  was  personally  debvered  by  him,  wty 
one  of  bis  clerks.    Your  lordsbips  will  obwrie, 
that  there  were  two  Masters  senior  to  Mr.  Heh 
ford,  viz.  Mr.  Hicoooks  and  Mr.FeMowfi$iM 
it  might  probably  be  delivered  to  one  of  thea; 
one  of  them  is  since  dead,  the  other  ieyc^l^, 
ing ;  but  we  were  not  aware  of  the  sbjsdiee, 
and  so  have  not  him  here.     This  doth  set  »' 
peach  Mr.  Cottingham*s  credit  or  bis  efidoe^ 

so  far  as  it  conoems  the  Earl. 
Com.  Serj.    My  lords,  I  wiilnotesttfisiei 

strict  comparing  of  tbe  evidence;  we  ^f^ 
bend  that  what  Mr.  Ellis  swoie  stsmh  ^°"'' 
ed  in  every  thing  by  Mr.  Lucas,  sod  «e  Um 
reason  to  thank  the  gentlemen  of  tbe  Home « 
Commons  for  this  evidence.  There  *•"?■? 
material  part  of  our  evidence,  tbattbe  JBanW" 
a  thorough  intentkMi  of  entering  into  thsi<f>' 
lation  of  those  matters ;  but  by  dispaim  wnM 
in  relation  to  tbe  jurisdiction  of  the  MtfK'* 
the  Rolls,  he  was  hindered. 

Now  tbe  evidence  of  Mr.  Loess  esnsww" 
our  proof  on  this  bead ;  be  saith,  tbst  Mr.CJ 
tingbam  told  him,  though  Mcnrity  badsv 
been  taken,  yet  at  piesent  tbe  ^'^^^rfJi   i 
refomatien  u  vieWittid  seouriiy  vfoW*^^ 
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pected ;  and  tberefiMre  he  enquired  what  secnrity 
ne  coald  gife;  there  was  not  ODly  an  enquiry 
into  his  present  circumstances,  hot  likewise  an 
intimation  that  secoHtj^  would  be  expected. 
This  shews  the  Barl'a  intention ;  and  if  the 
thirst  of  gain  bad  swayed  him,  Mr.  Locas 
would  never  ha?e  bad  those,  bogbcars  to  af- 
Ir^ht  him  from  giiinff  so  much  oioney .  Upon 
the  whole,  it  appears  mat  no  part  of  oar  e?t« 
denee  ta  any  way  impeached  by  the  new  eri« 
dence  they  nave  given. 

E.  of  Jlocc;  My  lords,  I  be^r  leave  to  aay  a 
▼eiy  lew  words  upon  what  hath  been  newly 
oftred,  as  to  the  evidenee  to  take  off  my  hav- 
ing preferred  5,000  gntneas  with  a  person  I 
thought  a  better  man,  to  6,000/.  with  another, 
wiiom  I  thooffbt  a  good  OMin.  1  apprehend  it 
is  not  taken  off  at  all  by  any  thing  that  has  yet 
b^en  ofiered.  Mr.  Lucas  owns  that  at  the  first 
time  there  was  an  expectation  of  secoritv,  and 
lie  httB  given  your  lordships  an  account  that  he 
admd  what  sccnrity  was  expected ;  and  was 
answered  I  think  to  the  vtflne  of  10,000/.  and 
that  what  be  spoke  of  the  deficiency,  was  only 
that  he  should  not  be  liable  to  fiirther  orders  to 
be  made  Qpoo  bim  for  contribution  to  the  for- 
mer defioencies  of  other  Masters ;  and  in  the 
latter  tinae,  when  the  clamour  was  greater,  Mr. 
£nis  offered  me  0,000/.  absolutely  without  any 
eonditwn,  and  I  said  I  approved  of  the  person 
and  of  the  ofier,  but  I  bad  another  gentleman 
then  mider  consideration.  Their  evidence  in* 
dead .  variea  as  to  the  particulars  of  the  conver- 
aations  they  had  upon  this  subject :  but  what- 
ever disoonne  pasaed  between  them,  unleu  it 
eama  to  my  knowledge,  it  ought  not  to  aflect 
me.  I  never  heard,  por  is  it  so  much  as  pre- 
tended, that  I  ever  did  hear,  there  were  any 
maansr  of  tecma  or  conditiona  whatsoever  an- 
Mored  to  the  proposal  noade  by  Mr.  Locas. 

Mr.  Ellis  baa  been  asked  tbis  question,  and 
has  sworn  positively  he  mentioned  none  at  all 
to  roe;  so  that  there  is  not  the  least  pretence 
that  the  restriction,  supposing  Mr.  Lucas  an* 
Mzed  any  to  the  proposal  (which  I  must  ob- 
serve is  iafly  contradicted  by  Mr.  Ellis's  evi- 
dence) ever  came  to  my  knowled(|[e. 

Am  to  what  evidence  is  given  in  relation  to 
the  letter  of  November  1731 ;  your  lordships 
will  rennember,  that  when  I  spoke  of  that,  I 
entered  npon  it  aa  a  thing  not  at  aU  necessary 
Imt  aae;  oeoauae  they  had  liot  proved  the  Ar* 
tade,  that  the  letter  writ  in  February  was  with 
an  intention  to  terrify  the  Masters  into  a  con- 
tribution; bat  aU  the  proof  they  prodtwed  was, 
that  the  Mastara  baa  paid  a  voluntery  contri- 
bution, and  upon  that  they  made  some  observa- 
tien  ;  but  not  one  of  the  Masters  ever  ^ve 
your  terdships  an  acooont  that  they  did  it  by 
raaoon,  or  under  tlie  terror  of  this  letter; 
they  have  called  every  one  of  them,  and  not 
one  hath  aaid  so,  but  amed  that  they  had  paid 
it  as  a  voluntary  contnbntion;  so  that  there  is 
no  manner  of  oeeaswn  for  what  hath  been 
•aid  about  this  letter.  Mr.  Cottingham  did  say 
Mftnynnr  Inidiliips,  that  Jin  thw^httlw  latter 


was  sent,  and  he  bad  no  rsason  to  believe  tb* 
contrary ;  but  indeed  be  had  no  memoraodqnr 
of  its  betng  sent.  It  is  very  extraordinary  t» 
suggest,  that  this  abould  fale  a  pocket  letter.. 
Can  any  person  imi^^ine  that  that  letter  was 
calculated  for  an  occasion  like  this  ?  Was  there 
any  apprehension  of  this  prosecution  in  1721  ? 
My  lonis,  it  is  not  worth  while  to  trouble  your 
lordships  with  any  more  remarks  about  so 
groundless  a  pretence.  In  the  reply  there 
hath  been  something  new  offered  to  your  lord- 
ships to  make  out  my  receiving  money  from 
the  Masters  to  be  an  ofience  at  common  law ; 
and  there  have  likewise  been  mentioned  Several 
acte  of  parliament,  to  neither  of  which  I  have 
bad  any  opportunity  of  giving  an  answer  be- 
fore ;  1  therefore  apprelKnd  I  have  a  right  to 
take  notice  of  them  now.  And  first  I  beg  leave 
to  observe  to  your  lordships,  that  every  one  of 
these  acte  of  narlia^ient  relates  plainly  tojudgea 
who  teke  bribes,  or  teke  money  for  doing  their 
duty,  or  fordoing  those  things  they  were  bound 
to  do ;  they  lie  upon  your  lordships*  table,  and 
if  your  loitfships  will  but  look  upon  them,  you 
will  find  all  to  be  so. 

That  of  Magna  Charta  is  plainly  ao,  that 
justice'skall  be  administered  to  the  piurty  with- 
out paving  for  it 

So  the  stetute  of  IS  R.  3,  that  they  shall— 

Serj.  Pengelly,  My  lord  cannot  be  regular 
to  reply  to  us  on  that  statute. 

£.  of  Mace,  The  statute  is,  that  they  shall 
not  make  any  officer  for  brokage. 

Sir  G,  Oxtnden.  We  must  submit  it  to  your 
lordships,  whether  this  can  be  regular ;  thn 
noble  Earl  bath  bad  his  defence,  we  have  re<* 
pUed ;  it  is  not  regular  for  him  to  enter  into  a 
debate  now. 

The  statute  is  upon  your  lordships'  table ;  and 
your  lordships  will  consider  it. 

Earl  of  Maec,  I  will  not  take  up  your  lord- 
ships' time  any  fortber  in  insisting  upon  it ; 
but  I  hope  at  least  those  ffentlemen  will  not  op- 
pose my  taking  notice  orone  thing  that  is  new, 
though  not  any  part  of  the  Articles,  which  ia 
what  the  gentlemen  have  said  with  relation  to 
•Wilson's  composition  not  being  binding  upon 
the  suitors  oftlie  Court;  that  it  is  matter  of 
horror  that  Wilson  shooM  trust  to  the  faith  of 
a  court  of  justice,  and  upon  that  enter  into  n 
composition,  which  at  last  should  not  be  effec- 
tual aad  binding.  To  that  give  me  leave  to 
answer,  that  if  Wilson  had  acted  honestly,  and 
given  a  fair  account  of  his  estate  and  efllecta  in 
this  case,  and  it  had  appeared  upon  the  whole, 
that  he  could  not  pay  more  than  according  to' 
this  composition ;  and  at  the  same  that  it  must 
be  a  real  advantage  to  the  suitors  to  have  re- 
ceived their  proportion  of  what  he  was  able  to 
pay,  without  the  expencea  of  a  statute  of  bank* 
ruptcy :  in  that  case  he  would  have  the  benefit 
of  it:  But  in  case  be  could  have  paid  more, 
and  jJiis  appeared  only  to  be  a  firaudulent  or  un«> 
fair  composition,  it  would  be  no  way  conclusive 
upon  the  suitors ;  and  as  he  ooffht  not  to  reap 
any  benefit,  so  neither  would  they  suftr  any 
prejudioe  by  it  upon  that  iuppositk»* 
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Sei^.  Pengellj/i,  The  MwMigwftace  aaliUii 
tp  the  reply  and  cpocluwoip,. 

As  to  our  mdeoce  nevt^  giveo,  it  prov-ei  in, 
the  strongest  manner,  %U»l  u  there  was  areasoa 
Ipr  distinguishing  between  5,000/.  and  ^,000/. 
it  was  because  the  6,000/.  was  attended  with 
an  incumbrance ;  and  if  it.  b»  s^id  that  the  £arl 
had  no  notice  of  it,  it  is  proved  that  his  agenly 
or  the  person  whom  be  employed,  bi^  this  ho- 
<)Ountaeli?ered  to  him,  and  knew  it ;  and  WjS. 
appeal  to  the  letter  whkh  is  in.  their  hands* 
And  therefore  this  is  ^o  &r  a  coi^ma«tion  of 
the  other  part  of  the  obacge  of  p^lAOt  when, 
aeourity  was  offered^  Why  vaai^ot  the  par- 
ton  accepted  ?  Why  Itfr*  £lds  prefeKred  ? 

Mr.  Lucas's  directions  to.  his:  blather  sihI  hja, 
trsnsaotioDs  are  con&med  by  Mtr.  £l|ps,,  ^ly 
lord's  own  chaplain ;  a|id<  the  oalji  resMft  ^^1^ 
tbiB  bargain  was  not  oonolndeti,  was,  hjifsiwe  of 
tiie  privilege  insisted  upon  by  the  ptw>n.  tn.b# 
indemnified  fvohns  aU  ooalribu|jona  apd  cb#rg98» 

£.  of  Mac^.  1  beg  yQHcpvdi^flW  if  I  tSQuble 
3rour  lordships  once  more  in  reloMon  0  a  piece 
qf  new  evidence,  which  I  did  npt  before  reflect 
upon ;  I  am  under  a  very  great  difadrai^sg^ 
mm  these  gentlemen,  who  are  for  tying  me 
down  to  very  great  hardships,  so  that  if  any 
thing  slips  my  memory  at  wbat  they  call.tha. 
proper  time,  it  must  at  this  rate  be  lost  for  ew. 
Iwoul^take  notice  of  one  thing,  with  relation 
to  what  Mr.  Thomas  Bennet  said  of  what  1 
■poke,  of  denying  that  the  Masters  paid  for 
their  offices  out  of  the  snitors'  money ;  they 
are  attemptiog  to  prove  that  I  knew  of  their 
doing  80,  and  they  prove  it  by  shewing,  that  I 
said  I  bad  always  denied  it.  But,  n^y  lords, 
is  there  any  of  the  Masters  that  came  in  in  my 
time,  that  says  1  knew  any  such  thing?  Mo,  my 
lords,  not  one  of  all  those  Masters  that  came  in 
in  my  time  appear  to  have  transacted  in  this 
manner ;  thereare  only  two,  Mr.  S^naston  ^nd 
Vr.  Thomas  Bennet ;  but  is  there  any  of  them. 
<tr  any  other,  that  pretend  that  1  knew  they 
did  so  f  Here  are  two  penioas  that  paid  for 
^eir  offices  out  of  the.  suitors'  mjoney  s  and  b^. 
cause  1  told  one  of  them  afterwards,  admitting- 
^hat  he  said  to  be  true,  that  I  had  heard  itssu 
i%  was  so,  and  denied  it  s  ia  it  from  thence  to^ 
he  confiluded  that  I  knew  4t  wai  veally  so? 
Vy  lords,  I  beg  leave  to  obsjerve  as  to  the  uBkat-. 
ter  of  the  difierenoa  of  the  prices;  I  gave  evi- 
daiMV  of  th^  diSer^ae^  ef  pKioes  in  other  ofr 
Aces,  and  Aebr  rise  Qroia  50/.  ^  500/.  in  one 
Ifistanca,  mi  from.  200/.  to  800/.  in  ai¥>tb9f . 

iSeii  Pmgfilfy.  We  Bm  unjwilUng  to  inler^. 
Xi;^>ttheIor4;  IwM^  aow  fi»r  him  t«  g^  baok 
ilgain  into  the  whole,  is  a  greater  ngftX  thaa  hia 
loirdship  is  entitled  to ;  therefiwe  from  the  duty 
we  owe  tp  your  lordshipi^  we  hop^  a^^y  thin£^ 
that  is  regular  shall  he  observed. 
.  £.  pf  Mace.  I  submit,  if  yaur  Iprdsfaipa 
i)Mi  I  Wk  irregular ;  m  the  oonfusion  my 
papen  w.are  iu  when  I  made  my  defence  ^m 
then^  the  nates  relating  to  this  and  some  athep 
Wiatlers  were. overlooked:  but  as  to  the  reply, 
I  must  b^  leave  to  maki^  one  geaeral  obser- 
Tation»  that  the  gaatkwm  A^ura  ^boiight  tbc^ 


aigumants  %mi  hy  me jpi  tfiat  delenoe,  citliaa 
such  as  they,  epiiU  aojl,  aiMwec,  ob  abcb  a^ 
^^^d  na  ahawec,  siooe  H^j  ha^e  not  ati- 
tjpQipted  to.  aMwer  any  of,  tbainjE^  apd.  wihich  oC 
tha  two,  I  mfvM;l(9aaa  ht  ym  ^H^qhij^  ^^f^r 
miim^on. 

Mr.  Oai/cw.  My  V>qdsa,  in,  t}H|  9^^t»  of.qw 
J^^plSf  wa  made  usff.aC  tha  s^tni^lKevry  ^ 
We^lbave  it  nat^prim^,  b|ift  wa  ha^^  aji  atc^^atfid 
copy  IP  writipg;.  aad,  tbaoi?tfiMiraU  i  if  yiVa^ 
lordships  pleai&,  this  at^of^  C9py  ■!%  ^ 
brought  up  to  your  lordships'  table.  ' 

Mr.  Wcholas  Fasten  sworai, 

Pflo^tpa-  My  \qj(fl^  \  examyia^d  tfti^  com 
^ith  the  d^pf4y-lfw«Bec  afi  the  W9fk,  ia  Ui# 
Tow^r,  aad  i|,  ii^  a  »ra^  QOM- 

^.idMofio,  Whetl^i£itfPw;hv9¥i|^9oO 
baintbon^ufiaof  a,jyoiimi)ai;  ^S^aM^V^ 
wharaia  tba  «^Pt  of  pa4iamaPt  ia  enl^qid,? 

FaxtoH.   Aly  k>nih,  the  o0pa&  y. here;  hf 

wHl  giva  y  ovM^  WWiiRs  t^  •^mv^tf 

Mi|.  iMtm^Jtfi.  H  is  qwoted  h«  iwjr  ]on| 
Coke  lA  ifp  of  tiMS  w»i|»P  Mt^K^WI  ^yurfiwifflt 
Bollp. 

Ifr.  £C9fcHV  called. 

Seij.  Feng.  Mr.  HollMay  Wheeais  IhiaRaB 
keptf  v/ . 

Molmit.  My  ioedi,  I  am  dspoby Jmafea  af 
the  records. 

Seii.Peiy.   Wb«va? 

Holme§.  InthaTaner. 

Sen.  Feng,  What  Aott  is  tlwb? 

Hoimei.  It  is  the  F^vMament  Moiaf 
11th  of  Haory  4. 

£.  of  Afacc.    I  desisa  ha  nnf  y 
kwdahipe  whedwr  there  ha  aay 
distinetioB  between  the  Pfcrijamemt  Aoft 
the  Statute  Roll  ? 

Ho/mei .  Thesa  are  a  sfi^sat  many 
acts  eateiad  upon  tbaPasliame^  ifoUa,  that 
are  not  in  the  Statute  Rails ;  what  is  ia  tba 
Statute  Roll  was  seat  dowahy  writ  iota  the  a^ 
vtral  osunties  to  ha  prootounad  in  the  seaarai 
county  oouElSw 

Sei}.  Peng.  Whether  iMia  not  the  orighMl 
Boll  r— flb&Mi.  Thia  is  the  oonnal  RoU. 

£.  of  Maec  i  apj^i^nd  Im  l^rlhimMl 
RoU  oeataina  the  petitions^  and  the  hing'a  an- 
saiar. — Jfo&MS.  Itdatb^ 

£.  of  Jftcc  Befor»itooBMstahapahlidie4 
as  a  kw,  is  it  not  dvawa  up  m  tem»  ami  catwai 
upon  the  Statute  RoM  ? 

Hobnei,  The  petitioD  iaa  piaeaef  paiali* 
meat ;  aflcT'  it  hath  passed  iUag,  Lew,  and 
Commons,  thaa  i^  ia  eBtfMd-oa  this  Rett. 

Mr.  Qmlom.  Whether  the  Ung^asasatia  Ml 
entered  open  this  Roli^ 

Holme$.  There  is  La  ]U»y  la  "ffnatt 

LordXscAaMr^  P^Bana^lbr Voorloedsfaipo^ 
satisfactkm,  that  he  may  read  what  iaupmi  ma 
Farohmeat  Roll. 

JibAaes  reads  it)  flcok 

PvK|tat.N*JJ8.UH.4, 
Itam.  '^  due  mo)'  ChMMwaUar,  Tsmnm^ 
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Jbr  IRgli  triMtrigHi  MiiMnettnors. 


A.  r>.  ll^S. 
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16efem'eift2  a  CoUttsem  tTu  'R6y  )tie  nhP  autre 
difiber  JTugiB  tie  Miuistre du  Rovparaaut  fees 
ou  ga^s  de  Rby  fur  I6ilr  J i<^'Omces  ou  Ser- 
^o^  ^teyie  m-niilte  taanere  dfei  temps  ar^nir 
«scim  nnttiere  6e  doon  onlMrocage  de  nuUy 
pour  lour  ditz  Offices  et  Services,  afiaire  sor 
peyn  de  respondre  a  Roy  de  la  treble  de  ceo 
que  issi  preignoDt,  et  de  satisfier  la  Partie  et 
ponys  al  volonte^de  Rqqf,  ^'soit  dischargez  de 
sou  Office,  Service,  et  Gounseill  pur  tontz 
jours,  et queChetenn qtii  Tonra  pur  suer en  la 
dile  Blatier  "et  la  fuit  sibien  pur  le  Rsy  come 
•par  luy  nesmiea  et  eit  la  tierce  partie  de  some 
de  qui  le  parties  soit  duemeut  couTict." 
Le  Roy  le  Voet. 

IE.  df  Mate.  ^Wim  is  llterelhtlie  mamn  ? 
Hoi^es,  ^«flestM9etMurp^rDomiii'umPriii-; 

£.  of  Maec,  Thtft  I'tilay  not  be  fnlsuudlfir- 
%tood  'ill  this  iriatt^r,  tod  recused  of  goin^tb 
l|ufibftleiwttjr  «n  atHt>f -{'^irlhunent ;  your  lori!- 
■hips  will  me  me  leave  to  observe,  m  tbe  first 
Mace, ih^t^i»uhpt*iiig ibis  ^  bead  act bf  par- 
|iitmeiit,'it  ^elatte  to  cases'wfaere'jud^ttiettts  are 
^vt!n, itr  i^ere'tlfe  imHiesliave  ari^fat,  and 
TOttmy  Waiy  to'tiito  brto'my  'Case ;  and  baviu^ 
)ireiiHMd  tfafe/yodr  fointtb^  Will  see  how  this 
Itfaltei'^tihds.  'Ifftre  are  f#o  llotis,  the  one  Is 
In  "the  nAtur^of  a  9ouhMa,'Wh«re!n  an  entry  is 
IMUfe  ^  fbe's^cfhil  plMMdinsfS,  and  there 
^>ein1t  |reat  ntilhbttrs  of  j^tions  to  the'king^ 
1|y*the'f>oM(Mitt8;  'Whereby' <b«y  pray,  that 
Wts  Intey  Ife  tDfalde,  and  the  lcMg*s  tnanMs 
Hf^on  ihifita :  this  liiiitBwer  it  Ihay'be  is  aM«ing 
to'Moie  pH  of  What  Ib^y  {^ray,  or^metitties 
%o  no  pArt,%at^  profisfibn  tnatie  quite* different 
'Mm  WbaHhdy  pray.  At  that  thu^  the  judges 
'dtife^vrilp^e  adsi&fterwards  in  fbrm,  anil  l!henoe 
^htoHhose'acts'WiHie  entered  nfpon  fhelBlatnte 
Hdll ;  ^ahd  they  irere.promnlgtfted'at  thlit  time 
•by'Diy^Muiation  on  -writs  issu^  'to 'the  sheriffs 
oPthtf tteverai  Mhdfi«s.  ^^&w  Ms  Imth  in  the 
^luifin  of  the  Patliattiei^  R6I1,  ^^Reitoectn- 
ittur  p<ir^DMfnum¥riUdiMm  et  Cdncillnm." 
-Whte'tile  jt%e8  caikie  afletwitrds  to  draw  op 
the  stMiif^slbfthis'pilflifittiient,  kv^rder  to  piib- 
'Ush  ifaemJihere'beidg  ^  Eagspechidiur'Kt  upon 
H!M9iii1heTlrrthutfeD?Rolt;  they' forbor^to draw 
It  tit>  amougtti  ihe  i'Mt,'attd  it  is  ttot  «tttered 
•jDpon'the'StaltH^  RMT  at  all,  lior  i^ver  printed  in 
'ttkiY'sttftute  bbok  mde,*nor  was  'it  ever  pub- 
lished by  *the'6h^ife,  tior  cMse^ueiitly  seat  to 
'^he'se^efal  courts '6fjd8tiee,  aor^iwer  taken  no- 
tice 6f  by  fh^  'as  trlaw  i  for 'fhe  reason  of 
^tftiat  maitfti/tbaitihie'  oouVts  of  Justice  are  boubd 
to  take  notice,  exofficio,  bffomic  laWs,  and  not 
^of  piMte  hWsy^Was  bteaaae  the  public  laws 
infe tr^hsmittcd  fo'-lhcm  dndei^the  great  sea* 
'^fatefket  thto  itaiAis  dasedoth^aiypeartolw,  that 
*Whan  the^aets  of  ^hisq^lbittteitof  lintn.*4. 


'^  ite  ^  ^ts'stat.  11  ^m.  4,  Me  Raff^. 

"head's  Tfeface  to  Unnnington^s  edit,  of  fhe 

UPtatuf^,  p.  18.    VJ^,  'llarrhigton  duies'  not 

^ tt«at  of  iftris  Stat.    See,  'ioO|  Coka  Idt.  99^^  a. 

fiarr,  Obs.  ou  1  JSdw.  ^. 


teame  to  be  drawn  up  -ahd  prottoulgat^,  ihib 
,  HaVibg  a  Respechtntttr  entered  upon  it,  Wab 
not  entered  upon  tlie  IStatute  Roll,  and  so  tiol 
publlsbed;  Ihisis-tlie  iact.  However,. it  doth 
not  concern  me,  nor  doth  it  relate  to  the  pre- 
sent case  at  all,  as  I  obserred  to  your  lordsbipa 
before :  if  I  bad  made  a  decree  for  money ;  if 
I  had  refused  a  writ  'Or^bpmna,  unless  tbe 
party  had  -paid  me  money, -then  I  bad  been 
within  the  statute,  but  not  m  this  case. 

Mr.  Lutteyche,  We  say  this  statute  doth  con- 
cern trim  1  but  as  to  what  he  saith  that  there  is 
an  entry  in  the^  margin,  *'  Respectoatur  per 
Dominum  Principem,"  &c.  this  is  taken  notiQs 
of  in  tbe  3d  Institute,  where  my  lord  Ceke  par- 
ticularly affirms,  that  this  is  an  act  of  parlia- 
"Yiient  m^fdrce,  and  is  upon  the  Parliameilt  Roll, 
and  takes  notke  of  Respeotuatur,  See  that  ft 
I  was  in  fact  done  hf  the  •prince,  the  son  of -king 
flenry  4,  but  without  authority ;  and  that  not- 
WithManding  such  vespite,  ibis  iact  of  parlia« 
'meut  is  in  full  force. 

Mr.  Wht,  Supposing  itio  be  an  act  of  par- 
ttarn  Art,  it  extends  to  tbe  Earl 's  case ;  but  whe« 
ther  it  be  an  act  of  parliament  or  no,  is  a  ques- 
tion that  the  noUe  Earl  now  makos.  1  thought 
it  had  been  the  common  learaiog,  '(hat  all  tlia 
dd  laws  Were  petitions  from  the  'Commons, 
and  the  king's  answer  to  them ;  and  that  tbcjr 
were  entered  upon  the  Parliament  Roll ;  and 
that  the  Parliament  Roll  was  only  a  Toucher  to 
the  Statute  Roll .  1  could  give  nniny  instances. 
wh«re  that  voucherwas  toot  pursued,  and  the 
Statute  Roll  drawn  up  different  from  the  Par- 
liamfent  Roll ;  and  that  was  the  very  reason  of 
altering  that  manner  of  passin§[  laws  into  the 
method  that  is  now  used.  This  is  my  lord  chief 
justice  Hale's  account  in  one  of  the  modern 
reports. 

Air.  Plummer.  'the  Earl  impeached,  hath 
principally  insisted  on  two  things  ;  the  one  Sa 
the  taking  a  less  sum  of  money  for  a  Masters 
place  when  vaoant,  when  he  had  a  greater  suAd 
ofrei'ed  him  ;  aud  that  therefore  it  rollows,  that 
he  hath  not  made  corrupt  advantages  in  order 
to  raise  bis  own  fortune,  aud  that  he  is  innocent. 
He-halfa  called  tbe  negociator  in  this  affair  to 
prove,  that  when  he  was  offered  6,000/.  betook 
5^000/.  The  Commous  have  hy  their  witness 
explained  it;  and  this  matter  is  now  fully 
cleared,  and  your  lordships  have  the  whole  be- 
fore you;  and  1  will  make  no  farther  observa- 
tion upon  it. 

The 'second  thing  that  he  lays  great  weight 
upon  is,  that  he  called  for  the  accounts  of  tl^a 
Imsters,  notwithstanding  fhe  500/.  a- piece  wa^ 
paid  in.  Upon  ezaminiqg  the  witaeatesi  1% 
doth  not  appear  that  any  of  the  now  Masters 
knew«ay  tauig'of  it.  lleave  it  to  vour  lord- 
ships' opnsideffation, .  whether,  *if  tne  earl^f 
Alacclesfield  had  been  iU'  eaniest,  be  would  pot 
have  had  a  return  of  that -orders  It  doth  not 
appear  there  was  ever  any  account  given  in  ; 
therefore  when   these  two  points  are  made 

Slainer  against  him  now  than  they  were  on  our 
rst  makttgf  ^ood  this  GItarge,  thUu^^  he  sbems 
to^y  Hie^£giif  4he  Impeaohmdiil  is  tuk^n 
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out,  jet  it  h  pUio  tlie  ftiug  ii  not  takeo  out  of 
it^  but  it  itill  remtins ;  aod  your  ]or(Jshij[Mi  will 
gife  Mich  jadg^ment  m  ii  just  and  1^^. 

Then  the  Maoageri  for  the  Hooaeof  Com- 
mooa  and  the  oouncei  withdrew,  and  then  the 
Halite  adjourned. 


Thi  Elbvbnth  Day. 

Tutiday,  May  95. 

The  Lords  being  seated  in  their  Honae, 
and  the  Managers  being  come,  and  seated  as 
before,  the' usual  proclamation  was  made  for 
■ilenoe. 

L.  C.  J.  King.  Hy  lords,  your  lordships 
liaTinff  heard  theeTidenoe  in  this  case,  bawe 
agreed  upon  a  question,  which  is  sererally  to  be 
put  to  *  'ir  loraships  in  tba  usual  order.  The 
question  is  this,  Is  Thomas  earl  of  Maccles- 
vM  Guilty  of  High  Crimes  and  Misdemeanors 
^bargsd  upon  him  by  the  Impeachment  of  the 
House  of  Commons,  or  Not  Guilty»  upon  your 
f'Miour. 

ij.  C.J.  King.  Bobert  lord  Walpole,  What 
any s  your  lordship  F  Is  Thomas  earl  of  Mac- 
clesfield Guihy  of  High  Crimes  and  Misde- 
msanors  charged  upon  him  by  the  f  mpeacb- 
mtet  of  the  House  or  Commons,  or  Not  Guilty  f 

Lord  Walpole.  Guilty,  upon  my  honour. 

The  same  question  was  sererally  put  to  the 
ris%  who  soferalty  answered.  Guilty,  upon  my 
booonr.  The  names  of  the  Lords  present  are 
asfoUows: 

Barons. — Lcclimere,  Dacte,  Onslow,  Ba- 
Ihurst,  Foley,  Maaham,  Treror,  Mountjoy, 
Hay,  Gower,  Herbert,  A$hburnbam,  Waide- 
graTC,  Lynn,  Comwallis,  Bruce,  Brooke, 
Compton,  Hnnsdoo,  Clinton,  JDs^war,  Percy, 
Abergavenny. 

BuAopi.— Exeter,  Bristol,  Chichester,  St. 
Davids,  Norwich,  Carlisle,  Bangor,  Gbcester, 
£ly,  Peterborough,  Rochester,  Oxford,  St. 
Asaph,  Winchester,  Durham,  London. 

Fucottnti.— Torrington,  Haroourt,  Cobham, 
Tadcaster,  Lonsdale,  Hatton,  Townshend, 
Sayand  Seal. 

Earls. — ^Pomfret,  Harborough,  Cadogan, 
Bumex,  Halifax^  Bristol,  Strafibrd,  Ferrers, 
lUy,  Deloraine,  Stair,  Orkney,  Selkirk,  Find- 
later,  Buchan,  Rothes,  Cbolmondeley,  Albe- 
marle, Rochford,  Scarborough,  Abingdon,  Yar- 
mouth, Burlington,  Carlisle,  ScarMlale,  Sunder- 
land, Denbigh,  Warwidc,  Northampton,  Lei- 
cester, Uncoln,  Pembroke. 

Jllsr^uw. — ^Tweedale. 

l>»4cet.-^Chandos,  Manchester,  Wharton, 
Newcastle,  Ancaster,  (Lord  Great  Chamber- 
lain,) Roxbunrhe,  Montroas,  Montage,  Graf- 
ton, (Lord  dliamberlain,)  Clreenwicb,  (Lord 
Steward,)  Devonshire,  (Lord 

itrcA^isAi^.— Canteiiury. 


L.  C.  J.  King.     My  birds,  your  lordships 
liafe  nnaniiiioiisly  fottn4  Tiioipas  eiM^l  of  M#c- 


clesfield  Guilty  of  High  Crimes  and  Hiide- 
meanors  charged  upon  him  by  the  ImpeMb- 
ment  of  the  House  of  Commons. 

Then  the  Msnagenof  the  Houss  sf  Cms- 
mons  and  the  coaiMel  withdrew ;  and  then  Ibi 
Uouae  adjourned. 


Tri  Twelfth  Day. 

Wednesday^  May  36.* 

The  Lords  being  sat,  and  the  Managmb^ 
log  come,  the  usual  proclamatMn  was  made  kr 

silence. 

» 

Then  the  Gentleman  Usher  was  comnuuiM 
to  call  in  the  carl  of  Macclesfield,  who  baa^ 
come  to  the  bar,  the  Speaker  acquainted  hio, 
that  the  Lords  had  fully  considered  of  bisctft 
and  had  unanimously  found  him  Guilty  of  Hip 
Crimes  and  Misdemeanors  cbaiiged  upoa  ni 
by  the  Impeachment  of  the  House  of  Coa* 
moos. 

£.  of  Mace,    I  attend  vonr  lordtbipi,  a 
obedience  to  your  lordslyips^ command;  but  I 
am  penuaded,  that  if  your  tordships  knew  wU 
1  sufier,  your  lordships  would  not  hare  requinl 
this  of  me,  the  rather  as  I  did  not  intend  lo 
make  any  exceptions  in  relation  to  tbcfvo- 
ceediogs,  or  giro  your  lordships  an?  iutbtf 
trouble.    I  am  now  to  expect  your  lordilupi^ 
judgment ;  and  I  hope  that  you  will  be  vksm 
to  consider,  that  J  hawe  suffered  no  small  mi- 
ter already  in  the  trial,  in  the  expeooe  1  btrt 
been  at,  the  fatigue,  and  what  I  ha? e  toffnv 
other- waya;  beSdes  the  cruel  distemper  wlua 
this  hathlirought  upon  me.    1  hare paidbiff 
10,800/.  of  the  money  already,  i  hare  bnt  or 
office,  I  have  undergone  the  censure  of  bou 
Houses  of  Parliament,  which  is  in  itself  a  vuy 
severe  punishment.    My  lords,  tbedefiooi^ 
of  Mr.  Dormer  doth  sound  large,  J^OOCM.  K 
my  lords,  it  was  not  through  my  unit  that  the 
deficieqpy  happened,  nor  was  that  ^*'^.J^ 
in  by  me ;  on  the  contrary,  with  great  oii- 
culty,  it  is  reduced  by  my  means  to  10,0001 
less  tlian  otherwise  it  would  hare  beeo.  V/ 
lords,  all  the  kiss  that  can  be  sustained  by  tf/ 
thing  charged  against  me,  is  only  ^^^^ 
of  the  suitors  might  hsTO  had  more  for  Umt 

Boportion,  than  thev  can  now  out  of  Ju|> 
ormer's  effects.  His  debt  came  to  imk 
47,000/.  his  effects  to  about  13,000/.  ^  " 
about  a  fourth  part:  I  don't  find tbeit a «^  . 
suitor  hath  made  his  complaint  that  beMi  >»  . 
receired  his  5s.  in  the  pound,  Mrs.  Chittjr  ^ 
receired  her  share.  •  .,  ^. 

tHr.  Onslow.  Mr  lords,  we  must  iijfl^^ 
your  lordships.  This  was  proper  *"^J^ 
noble  lord  was  making  his  defence;  bo^^' 
not  so  in  arrest  of  judgment.  Your  lonboip 
have  found  him  guilty  of  the  fact,  aod  oe  a 
now  arguing  in  defence  of  it :  if  hebatli«V' 

•  Other  Proceedings  relating  to  lord  tfi^ 
desfield  in  the  House  of  Lor<Ui  wiUbe"^ 
attheoidtfthisCas^, 
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^iog  io  anrest  of  judgiiieiit>  be  may  say  it,  and 
-the  Commcms  are  here  ready  to  answer  it. 
I  was  Terv  aowilliDg,  my  lords,  to  ioterrupt  the 
lEarl,  and  do  it  now  with  great  reluctancy ;  but 
ii  18  for  tbe  sake  of  regularity  io  your  lordsbi|is' 
jirooeediogs ;  and  we  must  appeal  to  your  lord- 
fljbips,  whether  the  noble  lord  is  not  now  ^ing 
into  the  repetition  of  what  he  said  in  bis  de- 
ftoce? 

£.  of  Macc»  My  lords,  I  submit  whether 
ihis  be  not  proper  in  mitigation  of  your  lord- 
aliips'  sentenoe;  hot  whether  it  be  or  be  not,  I 
leave  myself  to  your  lordships'  justice  and 
merej ;  I  am  sure  neither  of  them  will  be 
vanting,  and  f  entirely  submit>  I  don't  know 
whether  your  lordships^will  be  pleased  to  dis 
miss  my  attendaace  at  this  time,  or  whether 
your  lordships  will  require  me  to  come  again 
under  this  very  great  uneasiness;  I  submit  it 
Io  your  lordships. 

Then  the  said  Earl,  as  also  the  Managers, 
were  directed  to  withdraw ;  and  the  House  or- 
dered Thomas  earl  of  Macclesfield  to  he  com- 
mitted to  the  custody  of  the  gentleman  usher 
of  the  Black  Rod ;  and  then  prpceeded  to  the 
consideration  of  what  Judgment  to  give  upon 


the  Impeachment  against  the  said  Earl,  and 
afterwards  adjourned  to  Thursday,  11  o'clock, 
^jbe  37th  of  May. 


*tn%  TaiaTEBNTH  Day. 
TAttridoy,  May  27. 

A  Message  was  sent  to  tbe  Honse  of  Com- 
naons  by  Mr.  Baron  Page  and  Mr.  Justice 
Denton,  to  acquamt  them,  that  the  Lords  are 
ready  to  gi? e  Judgment  against  Thomas  earl 
of  Blacclesfield,  if  they  with  their  Speaker  will 
popae  and  demand  the  same. 

Hereupon  a  rootioti  was  made,  and  the  ques- 
tion pro[>osed,  that  this  House  will  demand 
Judgment  of  the  Lords  against  Thomas  earl  of 
Macclesfield;  which  occasioned  a  warm  de- 
bate, that  lasted  till  five  In  the  afternoon,  when 
the  previous  question  being  put,  that  tbe  ques- 
tion be  now  put,  it  was  earned  in  the  affirma- 
tive by  a  majority  of  136  voices  against  65 ; 
and  then  the  main  ouestion  being  put,  it  was 
resolredy  That  this  Mouse  will  demand  Judg- 
ment against  Thomas  earl  of  Macclesfield. 
This  done,  the  Commons  resolved,  nem,  con. 
That  tbe  Thanks  of  this  House  be  given  to 
the  members  who  were  appointed  the  Managers 
of  the  Impeachment  against  Thomas  ean  of 
Macclesfield,  for  their  faithful  management  in 
their  dllcharge  of  the  trust  reposed  in  them. 

Hereupon  Mr.  Speaker  (sir  Spencer  Comp- 
ton),  gave  them,  they  standing  up  severally  in 
their  places,  the  Thanks  of  tbe  House,  as  fol- 
lows: 

"  Gentlemen ;  His  with  the  greatest  cbeer- 
fuiness  that  I  obey  the  oommancu  of  the  House 
on  this  occasion ;  and  yet  1  was  never,  on  any 
ocmion,  more  sensible  of  the  difficoitiea  of 
performing  them  af  I  ought;  bat  1  have  this 

VO^.  XVL 


satisfiictwn  in  this  motion's  being  made  when 
I  least  expected  it,  that  my  not  ming  prepared 
may  be  some  excuse  for  those  defects,  which  I 
should  not  haTO  been  able  to  have  supplied, 
had  I  had  never  so  long  a  time  for  considera- 
tion. 

"  Gentlemen,  You  hare  maintained  the 
Charge  of  the  Commons,  with  that  force  of  ar- 
gument, beauty  of  expression,  and  strength  of 
reason,  as  would  have  gained  you  tbe  highest 
applause  in  the  most  flourishing  of  the  Grecian 
commonwealths ;  and,  I  may  add, 

*^  Nee  dignios  onquam 
**  Majestas  meminit  sese  Romana  locutam." 

Bat  I  shall  not  enlarge  farther  on  this  part  ' 
of  your  praise,  bdng  sensible  that  1  am  not 
able  to  express  myself  in  a  manner  suitable  to 
the  diffuity  of  the  sobiect  j  your  own  tongues 
are  only  equal  to  such  an  uodertakjiiD^;  and 
were  I  able  to  do  it,  your  modesty  w<^.d  nut 
permit  it :  I  shall  therefore  proceed  in  obeying 
tbe  commands  of  the  House,  in  such  a  manner, 
as  you  yourselves  may  hear  it,  not  only  with- 
out oiTence,  but  I  hope  with  satisfaction  ;  hj^^^ 
endeavouring  to  set  in  their  proper  lights. tllT 
great  and  lasting  benefits  your  country  will 
receive  by  your  faithful  discharge  ot  your 
duty, 

**  You  have  stopped  the  cries  of  orphans, 
and  dried  up  the  tears  of  the  widow ;  even  those 
who  must  ever  be  insensible  of  the  benefits 
they  receive,  idiots  and  lunatics  (and  such  only 
can  be  insensible  of  them)  will  be  partakers  of. 
the  fruits  of  your  kboors. 

^*  But  you  are  more  particularly  entitled  to 
the  thanks  of  this  House,  by  having  made  the 
prosecutions  of  the  Commons  against  great 
ofl*enders,  practicable ;  tbe  power  of  impeach- 
ment, that  aword  of  vengeance  ;*  which  tbe 
constitution  has  put  into  the  hand  of  the  Com-  . 
mons,  and  which,  when  drawn  by  party-rage, 
when  directed  by  the  malice  or  faction,  or 
wielded  by  unskilful  hands,  has  too  often 
wounded  that  constitution  it  was  intended  to 
preserve,  has  now,  by  your  able  management, 
turned  its  edge  to  its  proper  object,  a  great 
offender;  and  ifthe  wound  it  has  given  should 
not  be  so  deep,  as  many  expect,  yet  you  may 
be  rery  sure,  it  can  never  oe  imputed  to  the 
want  of  strength  in  your  arm :  and  I  hope 
and  trust,  from  your  prudent  conduct  through 
the  whole  progress  of  the  trial,  that  this  ^at 
privilege  of  the  Commons  will  ever  remain  a 
terror  to  evil  d<iers ;  and  that  it  may  be  a  praise 
to  them  that  do  well,  the  House  has  unani- 
moualy  come  to  this  Resolution : 

<«  Resolved,  nem.  eon.  That  the  Thanks  of 
this  House  be  ffiven  to  the  members,  who  were 
appointed  the  Managers  of  the  Impeachment 

*  Lord  Sommers,  when  Solicitor  General  in 
the  ye^r  1691,  (See  10  Grey's  Debates,  206, 
and  New  P^l.  Hist.  vol.  5>  p.  678),  likened 
the  power  of  Impeachment  to  Goliah's  sword 
kept  in  tbe  Temple,  and  not  to  be  used  baroi^ 
great  occasioni, 
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aipaiDStTlmnn  Mri  of  MftedciSeld,  for  fWr 
ftithfal  nanageaieot  in  tbeir  dnehargv  of  the 
truft  rqioted  in  them." 

A  Messare  was  broogfit  fnm  the  Hooee  of 
Coramoot  hy  sir  Willum  Gage  and  odiera  to 
acquaint  the  Hooae  of  Lorda,  that  the  Coea- 
DIOD9,  with  their  Speaker,  do  intend  ionmedi- 
ately  to  come  to  demand  Judgment  agmtnat 
Thomaa  earl  of  Macclesfield ;  and  do  denre 
that  the  Painted  Chamber,  and  other  paasagea 
|o  the  Lorda'  Hooae,  may  be  cleared  forthwith. 

The  roeaaengeri  were  called  in,  and  laid, 
th^t  the  liorda  bad  given  order  as  desired. 

Which  was  done  accordingly. 

Then  the  Commons  with  their  Speaker, 
beinif  present  at  the'  bar  of  the  Hoose,  tne  lard 
chief  justice  King,  Speaker  of  the  Hooae  of 
Lords,  directed  the  gentleman  usher  of  the 
Black*  Rod,  to  bring  Thomaa  earl  of  Mac- 
cleafield  to  the  bar ;  who,  after  low  obeisancea 
made,  kneeled  until  the  said  lord  chief  jostice 
pcquainted  him  he  might  rise. 

Then  the  Speaker«f  the  BooMof  Commona 
laidaafolkiws: 

**  My  lords ;  The  knights,  citizens,  and 
bmigesses  in  parliament  assembled,  in  the  name 
of  themsdrca,  and  of  aH  theCommooa  of  Great 
Britain,  did  at  this  bar  impeach  Thomas  earl 
of  Macclesfield  of  High  Crimes  and  Miade- 
meanors ;  and  did  exhibit  Articles  of  Impeach- 
ment against  him  ;  and  hate  m^dle  good  their 
Charge : 

**  1  do  therefore  in  the  name  of  the  knights, 
citizens,  and  burgesses  in  parliament  assem- 
bled, and  of  aJl  the  Commoos  of  Qreat- Bri- 
tain, demand  Judgment  of  your  lordabipa 
against  Thomas  earl  of  Macclesfield,  for  the 
(aid  High  Crimes  and  Miademeanora.'* 


Then  the  lord  chief  jostice 
gfthe  Uoose  of  Loidsy  said : 


Speaker 


**  Mr.  Speaker,  the  {iorda  are  now  r^y 
tp  proceed  tp  judgment  in  the  case  by  yon 
inentiooed. 

**  Thomas  earl  of  Macclesfield,  the  Lords 
have  nnanimoualy  found  you  Gnttty  of  High 
Crimes  and  Misdemeanors,  charged  oo  you  by 
the  Impeachment  of  the  Houae  of  Commona, 
and  do  now  according  to  law  proceed  to  judg- 
fuent  against  you,  which  1  am  ordered  to 
pronounce. 

^  Their  lordships'  Judgment  is,  and  this 
high  court  doth  adjudge, 

*^  That  you,  Thomas  earl  of  Macclesfield, 
be  fined  in  the  sum  of  30,000/.  unto  our  so- 
▼eriiign  lord  the  king ;  and  that  you  shall  be 
imprisoned  in  the  Tower  of  London,  and  there 
kept  in  safe  custody  until  you  shall  pay  the 
ssid  fine.'** 


*  **  Memorandum :  the  proceeding  of  the 
pommons  to  demand  J  udgmeot  against  the  eai  1 
of  Macclesfield  was  in  this  manner : 

**  Mr.  Speaker  went  with  the  mace  before 
him  ;  the  gentleman-ushpr  of  the  Bhick  Rod 
meeting  Mr.  Speaker  at  the  bottom  of  the 


Then  the  Speaker  with  the 
drew,  aod  the  eari  ef 
finam  the  bar. 

Ovdefed,  «•  That  the  Spsoker  ef  tUs  Hi 
do  give  order  for  the  prmling  nod 
the  Trial  of  Themae  cari  ef  HaodcslteMl 
and  that  oe  ether  person  hotaodi  an  be 
appoint,  do  pieiiumu  to  prist  the  saape*'* 

Ordered,  ««Tbat  the  said  eadof  Mi 
field  be  ceasmiUcd  «a  the  Tswcr  ef 
there  la  be  kept  in  aale  eosiady  ontH  hw 

Csy  the aboveoMOtieocd fine efdfKOeol.  toiho 
ing  ;f  and  that  the  geoHsoaan-nalMr  of  the 


Piioted  Chamber,  and  eaodociiv  ^m 
theoce  to  the  ckiar  of  the  Hooae  ofFeota 

**  And  Mr.  Speaker  wool,  with  hia 
hia  right-hand^  la  the  bar  ef  the  said 
the  serieant  atanoe  attending  the 
Commons  standing  at  the  bar,  eo  Mr.  Spfakei% 
right-hand,  with  the  maee  oo  hia  shaohkr, 
all  the  lime  Mr.  Speaker  oeoCiaiied  at  ike  hov 
of  the  Hooae  of  Pears. 

«« Theo  the  Lord  Chief  Joslieeef  the  Ooort 
of  Com«iion-Pteas,  being  the  Speaker  of  the 
Hooae  of  Peem,  sitting  oa  the  waal-saek,  di- 
rected the  Black  Rod  ta  bring  the  carl  ef  Mi 
cleafield  to  the  bar ;  which  noa  doi 
ingly. 

"The  Black  Rod  being  at  the  bar;  ati 
distance  from  Mr.  Speaker,  oo  hia  left- hand, 
and  the  earl  of  MaeclcafieMk  on  the  left  hand 
of  the  BUck  Rod,  the  Sneaker  of  the  Hoose 
of  peers  directed  the  earl  of  Macclesfield,  at 
hia  first  conuog  to  the  bar,  to  kneel  dl»wn : 
which  he  did  aeeonVnglv,  io  the  preoeooo  ef 
the  Commeoa,  tiU  the  Speaker  of  the  Heone  ef 
Peers  bid  him  liae."    Coam.  JioonioL 

t  "  Resolved,  nem.  con.  That  an  homUe  Ad- 
dress be  presented  to  his  majesty,  that  he  will 
be  graciously  pleased  to  order,  that  the  fine 
imposed,  by  the  House  of  I^ords,  on  Tliomas 
earl  of  Ofacclesfield,  or  any  part  thereof,  aa  the 
same  shall  be  paid  into  the  Exchequer,  be 
issued,  and  paid,  into  the  Court  of  ChaiiooT» 
to  be  applied  towards  making  good  any  of  the 
losses  or  the  suitors,  oocaaiMied  by  the  deft* 
ciencies  of  the  Masters  of  the  said  Coivt,  aa 
that  Court  shall  think  fit  lo  direct.'* 

*«  Ordered,  That  the  said  Address  be  pre- 
sented to  his  majesty  by  such  members  of  this 
House  as  are  of^is  m^esty'a  most  honoorahlo 
privy -council. 

**  Mr.  Chancellor  of  the  Exchequer  reporled 
to  the  House,  That  the  Address  of  this  Booae, 
that  the  Earl  of  Macclesfield's  fine  may  be  a^ 
plied  to  the  benefit  of  the  suitors  of  the  said 
Court,  has  been  preaeoted  to  hia  is^a^y; 
and  that  his  muMty  hod  oommomlsd  him  te 
acquaint  this    |9ouse,  that  hia  n^|esl(y  wii 

Sive  (be  necessary  ordera,  according  to  the 
eaire  of  this  Hoos^"  Comm.  Joum,  Moy  31. 

It  is  said  that  presently  after  the  oondosieo 
of  the  Trial,  the  king  erased  his  name  from 
the  list  of  privy  counselhnv.  See  New  ftif* 
Hist  fol.  f ,  p.  556^  vol.  8,  p.  478^ 
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Blid£-Rod,  in  whose  costodj  th^  snd  Earl  at 
nresent  ia,  do  bim  aafelj  oooTey  to  the  aaid 
Ta«rery  and  deiarer  him  to  the  oonatable  th«freof', 
or  in  his  abaeooe  Co  the  lieateaant  or  deputy- 
lientenant  of  the  aame;  and  that  the  aaid  con- 
stable, lientenant,  or  deputy ^lieuteoaot  do  re- 
oeire  the  body  of  the  said  £arl,  and  bim  keep 
in  safe  custody  there,  until  he  shall  have  paid 
the  said  fine." 

Then  the  House  adjourned  to  Monday,  May 
5I3 1725 ; 

And  tbe  earl  of  Macclesfield  was  conveyed 
to  the  Tower,  where  he  continued  prisoner  for 
sooae  time  till  be  paid  his  fine. 


The  following  Proceedioffs  in  tbe  House  of 
L4>rds,  relating  to  lord  Macclesfield^  are  extract- 
ed frojD  tbe  Journal : 

May  96.  It  beinff  proposed,  «  That  tbe  said 
!Ear1  be  fined  in  the  sum  of  30,000/.  to  tbe 
l[tne's majesty:"  AAer  debate;  and  reading 
the  indffments  of  this  House,  in  the  eases  both 
of  the  Tiseount  8t  Albans,  and  the  earl  of  Mid- 
dlesex :  It  was  proposed,  **  To  ask  tbe  opinion 
of  the  judges,  whether  tbe  sale  of  an  office, 
that  bath  relation  to  tbe  administralisn  of  jus- 
tice, be  an  offeree  against  tbe  common  law  f " 
And  a  question  being  stated  upon  the  said  pro- 
position :  it  was  resolved  in  tbe  negative. 

Then,  it  being  moved,  **  To  resolve,  that  Tho- 
mas  earl  of  Macclesfield  be  fined :"  the  ques« 
tion  was  put  thereupon^  and  it  was  resolved  in 
the  affirmative. 

The  question  was  then  put,  *<  Whether  the 
aaid  Ban  shall  be  for  ever  incapable  of  any  of- 
ficer place,  ^^  employment,  in  tbe  state  or  com- 
monwealth ?"  It  was  resolved  in  the  negative. 
Contents  42;  Not  Contents  42.* 

<«  Dissentient' 

1.  **  Because  it  is  eertain  that  the  honour 
and  dignity  of  tbe  crown,  tbe  security  of  our 
religious  and  civil  rights,  and  the  preservation 
Df  our  most  excellent  constitntion  in  church 
and  state,  entirely  depend  upon  the  probity,  in- 
tegrity and  ability  of  those  persons  whom  bis 
Biayesty  shall  call  to  his  councils,  and  who  shall 
be  employed  in  any  office,  place  or  employ- 
ment in  tbe  state  or  commonwealth. 

S.  "  Because  we  conceive,  a  person  im- 
peached by  the  House  of  Commons  of  corrup- 
tion of  tHe  deepest  dye,  and  who,  after  a  full 
and  legal  trial,  was  by  this  House  unanimously 
Ibund  guilty  of  High  Crimes  and  Misdemean- 
ors, charged  on  him  by  the  House  of  Com- 
■lons,  which  High  Crimes  and  Misdemeanors 
were  eommitted  by  bim  in  the  execution  of 
bis  high  station  as  Lord  High  Chancellor  of 
"Great  Britain,  ought  net  to  be  exempted  firom 
this  part  of  ibm  senlenoe,  which  has  always 
Jbeten  thought  proper  to  be  inflicted  by  om*  an- 

II".. MWI^         >■■■■ I  I  1.^— .^i.    I    !■   -■      ■« 

^  When  a  motion  for  any  resolution  or  order 
it  made,  if  there  be  an  equality  of  voioas,  it  al- 
ways pawis  in  the  BegatiTo. 


cestors,  both  in  regard  to  tbe  safety  of  the  go- 
vernment, and  the  justice  of  fh^s  House,  on 
persons  convicted  of  crimes  of  tbe  Kke  iMture; 
and  we  do  not  find  one  instance  on  the  Journals 
of  parliament,  where  this  penalty  has  been 
omitted. 

S.  **  We  apprehend  that  bis  majesty  having 
removed  tbe  earl  of  Macclesfield  from  tbe  trust 
reposed  in  him  by  ^e  custody  of  the  great 
seal,  and  having  earnestly  recommended  to  tho 
lords  commissioners  appointed  to  succeed  him, 
tbe  taking  effectual  care,  that  entire  satisfac- 
tion be  made  to  tbe  suitors  of  the  Court,  and 
that  snch  suitors  be  not  exposed  to  any  dangen 
for  the  future,  and  having  folly  expressed  his 
gracious  disposition  that  the  said  lords  oom« 
missioners  should  look  narrowly  into  the  beha- 
viour of  all  the  officera  under  tbeir  jurisdiction, 
and  should  see  that  such  officers  act  with  the 
strictest  regard  to  justice,  and  to  tbe  easo  of 
bis  subjects,  (which  is  a  plain  indication  of  bis 
mi^esty's  just  resentment  of  tbe  EarPs  ill  con- 
duct, during  bis  presiding  in  tbe  Court  of 
Chancery)  and  having,  in  great  tenderness  to 
the  injured  nation,  recommended  tbe  proteos' 
tion  of  the  unhappy  sufierers  to  the  justice  of 
parliament,  we  tnought  it  incumbent  upon  nS| 
on  this  great  occasion,  when  the  Commons 
have  so  clearly  made  out  their  charge  against 
the  tmpeacbeo  earl,  not  to  depart  from  the  me^ 
thods  of  our  ancestors  in  the  framing  of  our 
sentence,  witli  an  unusual  tenderness  to  a  per- 
son, against  whom  the  whole  nation  cries  for 
justice,  but  to  pursue  their  glorious  steps  upon 
the  like  occasions,  and  to  incapacitate  the  said 
Earl  from  having  any  office,  place  or  employ- 
ment in  tbe  state  or  commonwealth,  as  tho 
most  efiectual  means  to  deter  others  from  being 
guilty  of  tbe  like  crimes  for  tbe  future.— 
(Signed^)  Wharton,  Abingdon,  Bruce, 
Surafford,  Pomfret,  Denbigh,  Compton.'' 

<*  We  do  dissent  to  the  before  mentioned 
question  for  the  reasons  following : 

1.  <*  This  House  having  resolved,  that  the 
House  of  Commons  have  made  good  their 
Charge  of  High  Crimes  and  Misdemeanors 
against  the  Earl  impeached,  and  by  a  subse- 
quent resolution  having  unanimoualy  declared 
bim  guilty,  we  ai«  of  opinion,  that  it  is  a  ne- 
cessary consequence  in  law,  jnstice,  honour 
and  conscience,  that  tbe  disabilities  contaioed 
in  the  question  proposed  should  be  a  part  of  his 
punishment,  they  being  such,  as  we  think,  the 
wholesome  laws  and  st^utes,  against  which  tbe 
Earl  has  ofiended,  do  expressly  ordain  for  the 
punishment  of  his  crimes,  and  such  as  the  na- 
ture, circumstances  and  consequences  of  bb 
guilt  do,  in  our  opinions,  most  justly  deserve, 

2.  «*  Tbe  Articles  of  the  House  of  CommonCi 
whereof  the  Earl  is,  in  our  opinions,  deobur- 
ed  guilty,  are  an  accusation  or  him  for  many 
repeateu  acts  of  bribery,  extortion,  perjury  and 
ofmression,  committed  by  colour  of  his  office 
of  jLord  High  Chancellor,  and  of  many  endea- 
Toura  to  have  ooncealed  and  suppressed  tbe 
disoovary  of  then,  even  firom  the  Knowledge  of 
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hit  majestv ;  those  crioies  therefore,  beings  by 
the  laws  of  tbw  land,  aod,  as  we  belie? e,  by  the 
laws  of  all  cif  ilixed  nations  io  the  world,  ad- 
jadgf«ii  to  be  crimes  of  ao  iDfamous  nature, 
we  think  the  incapacity  proposed  by  tbis  ques- 
tion to  be  one  natural  and  unavoidable  step  to 
have  been  made  by  this  House  in  the  judgment 
on  those  crimes. 

3.  «•  The  Earl,  in  his  Answer^to  the  Articles 
of  the  Commons,  hath  asserted,-  that  the  taking 
the  many  sums  by  him  fnim  the  Mastern  in 
Chancery,  which  sums  he  there  calls  presents, 
was  never  before  kwked  upon  to  be  criminal ; 
and  hoptfS  that  the  giving  or  receiving  such  a 
|iresent  is  not  criminal  in  itself,  or  by  the  eoro- 
roon  law  of  this  realm,  and  that  there  is  not 
any  act  of  parliament  whatsoever  by  which  the 
same  is  made  criminal,  or  subject  to  any  pu- 
nishment or  judgment,  which  can  be  prayed  in 
this  prosecution :  The  Eari  himself^  and  his 
counsel  on  his  behalf,  upon  his  trial,  attempted 
to  justify  his  extortions  (then  called  comoli- 
meats)  and  endeavoured  to  maintain,  that  they 
are  conformable  to  the  laws  of  the  land  ;  but 
we  cannot  reflect  on  this  behaviour  of  the  Earl 
otherwise  than  as  tlie  highest  dishonour  thrown, 
by  biro,  upon  the  laws  and  government  of  this 
kingdom,  and  a  most  daring  and  groundless 
endeavour  to  disparage  the  common  law  of  the 
land.  Magna  Charta  itself,  the  dear  and  ex- 
press injunctions  of  many  statutes,  particularly 
those  passed  in  the  reigns  of  Richard  S,  Henry 
4,  and  Edward  6,  io  this  behalf,  and  of  an  act 
passed  this  session  of  parliament  for  the  in- 
demnification of  the  Masters  in  Chancery ; 
against  the  plain  sense  of  all  %vhich  laws  the 
Earl  has,  in  our  opinions,  knowingly  and  wiU 
fully  offended ;  and  as  this  uoparallded  justifi- 
cation attempted  by  the  Earl  will  be  trans- 
mitted to  all  posterity,  we  think  it  absolutely 
necessary  that  the  punishmsnt  proposed  by  this 
question  should  have  been  inflicted,  in  vindioa- 
tion  of  the  laws  and  government  itself,  against 
the  aspersion  the  Ean  has  thrown  upon  hotb ; 
and  to  prevent  any  imputation  which  may 
hereafter  be  cast  on  the  honour  and  justice  of 
tliis  House,  as  having,  on  this  occasion,  in  any 
decree  seemed  to  favour  or  countenance  such 
ddence. 

4.  **  The  Earl  has  in  his  Answer  asserted 
some  of  his  practices  to  have  been  long  used 
by  his  predecessors,  and  by  others  being  chief 
justices.  Masters  of  the  Rolls,  and  other  judges ; 
and  on  his  trial  offered  evidence  to  prove  his 
assertion  in  four  instances  only,  three  of  them 
in  the  tune  of  one,  and  the  other  io  the  time 
of  his  immediate  predecessor ;  but  thoofb  those 
instances,  as  we  think,  were  unattended  with 
the  many  aggravations  of  the  Eari*s  guilt  in 

.those  respe^,  yet  lest  those  ezamiues,  to- 
ti;ether  with  that  of  the  Earl,  dioukl  hereafier 
ue  construed  a  miii^tion  of  his,  or  an  encou- 
ragement to  the  IJce  offence,  we  think  the 
punishment  now  proposed  ought  to  have  been 
inflicted,  by  wbicn  it  would  become  the  more 
exemulary  ;  and  the  rather,  because  it  appears 
to  us  highly  probable,  that  the  itppatation^  as 


it  \i  throlvn  by  the  Eari  upon  his  . 
is  unjust ;  tlie  memory  or  many  of  those  vi 
and  excellent  persons  never  havug  been,  as  wa 
believe,  stained  with  an  imputatioo,  till  the 
Earl  cast  it  on  them ;  and  some  of  his  prede* 
cessors  having,  in  several  ages,  tUleo  under  tha 
severe  and  strict  inquisition  of  pariinment  for 
bribery  and  corruption,  without  any  cbargs 
upon  them  for  that  criminal  practice. 

5.  *<  We  are  of  opinion,  that  this  House, 
now  exercising  its  judicature  as  the  supreme 
court  in  this  kingdom,  upon  an  accusation  of 
the  Commons  for  offences  against  the  knowa 
laws  of  the  land,  has  no  legal  power  or  motho- 
rity  to  dispense  with  or  omit  those  pnnlsfa* 
ments  which  are  expressly  ordained  by  positive 
acts  of  parliament ;  and  it  appears  to  us  lo  be 
indisputable,  that  the  disabilities  proposed  by 
this  question  are  expressly  ordameu  by  ths 
statute  made  11  Hen.  4,  and  in  some  degree 
by  the  sutiite  5  atod  6  Edw.  6,  against  hajmf 
and  selling  offices,  for  the  veiy  same  oflfesaes 
of  which  this  House*  hath,  as  we  coooeiTe,  de- 
clared (and  of  which  we  are  fully  satisfied  is 
our  consciences)  the  Eari  is  guilty ;  and  the 
pnnishment  proposed  in  this  questioo  bath  been 
inflicted  by  the  House  in  the  cases  of  the  hud 
Bacon  and  the  earl  of  Middlesex,  for  oorrvp- 
tions,  in  our  opinions,  much  less  betnoas  than 
the  crimes  of  the  Eari  impeached;  and  the 
judgmenta  given  by  this  House  on  tliose  two 
persons  were  founded,  as  we  think,  not  only 
upon  the  nature  of  the  crimes,  but  were  di- 
rected and  prescribeil  by  the  acts  of  pariismcol 
above  mentioned,  and  still  remain  on  lbs  re- 
cords of  this  House  unimpeached^  and  thm  au- 
thority never  judicially  questioned,  to  our 
knowledp^e,  but  are  often  referred  to  und  ap- 
proved by  (he  most  learned  authors  and  judges 
of  the  laws  of  this  land :  we  are  therefore  of 
opinion,  that  it  was  not  only  wise,  but  even 
that  the  law  requires,  that  the  jadgmcnt  upon 
the  Earl  impeached  should  be  oonaoitant  in 
this  respect  to  the  judgment  of  this  Uousei  in 
those  two  instances  ;  whereby  the  law  of  ths 
land  in  tliis  particular  stands  declared,  as  we 
think,  by  the  authority  of  the  supreme  judica- 
ture of  tlie  kingdom ;  and  which  no  power  less 
than  the  authority  of  an  act  of  parhamen^  in 
our  opinions,  can  abrogate.  ^ 

6.  *<  It  having  appwed,  on  the  trial  of  tha 
impeached  lord,  that  the  most  dangerous  and 
destructive  corruptions  have  been  oommitfied 
by  him  wiiilst  in  the  highest  station  in  the  ad- 
ministration, of  public  jtistice,  to  the  great  dis- 
honour of  the  crown,  and  the  detriment  of 
great  numbers  ofthe  kind's  subjects;  and,  in 
one  instance,  whilst  he  (with  otliers)  was  in  the 
exercise  of  the  regal  authority  ;  we  think  it  of 
the  highest  consequence  to  the  honour  and  sup- 
port of  hia  majesty's  goveniroent,  and  the 
satisfaction  of  the  whole  kingdom,  that  ths 
Earl  should,  by  the  judgment  of  this  Honss^ 
have  been  incapacitaied  from  ever  having  ths 
power  or  opportunity  of  re-acting  the  like  cor- 
ruptions, against  which,  as  we  conceive,  there 
could  be  no  security,  but  by  inflieting  upsa 
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kin  the  dJBabilhia  propoted  in  this  quMtioo. 
"-^^(Signed^)  Scarsdale,  Greenwicb, 
Strafford,  Denbiffb,  Bucban,  Halifax, 
Harboroogh,  Selkirk,  Orkney,  Atbburn- 
ham,  W barton,  Carlisle,  Litchfield, 
Go«rer,  Brooke,  Bruce,  Mancbester, 
Hay>  Masham,  Northampton,  Abing- 
don, Bristol^  Bathurst,  Lechmere,  Sus- 


"  Tlien  it  being  moved  to  resolve,  That  the 
said  Earl  ibal!  never  sit  in  parliament,  nor 
come  within  the  verge  of  the  Uonrt,  after  de- 
bate, it  was  resolvra  in^  the  negative,  by  45 
against  39. 

*'  Dissentient' 

1.  <<  We  cannot  agree  to  this  resolation  for 
the  reasons  given  in  the  last  Protest;  and  fur- 
ther, we  conceive,  that  there  was  the  greater 
■ecessity  for  the  punishment  proposed  m  this, 
from  the  determination  of  the  House  on  the 
former  question,  from  whence  (and  also  from 
the  question  having  passed  in,  the  negative) 
there  remains,  as  we  apprehend;  no  punishment 
but  a  pecuniary  one,  to  be  inflicted,  on  the  im- 
peached Earl  tor  bis  bdnous  and  unexampl^ 
misdemeanors;  which  punishment  we  think 
(and  we  fear  the  whole  nation  will  judge)  to  be 
utterly  unadequate  to  his  transgressions,  and 
■ot  consistent  with  the  resolutions  already 
paMed  by  this  House  upon  the  Earl,  whereby 
lie  is  rendered  in  judgment  of  law,  as  we  think, 
an  infamous  peivon,  and  nM  capable  of  bearing 
testimony  as  a  witness,  roucb  less  to  sit  In  this 
supreme  court  as  a  judge,  perhaps  on  points 
of  the  highest  moment  to  the  kingdom,  and 
over  the  lives,  liberties  and,  propeitics  of  the 
suljects,  many  of  which  he  has,  in  our  opi- 
nions,  already  so  notoriously  injured. 

S.  '*  Because  we  find,  tnat  the  punishment 
DOW  proposed  has  been  inflicted  in  the  two  in- 
stances of  lord  Bacon  and  the  earl  of  Middle- 
sex ;  and  the  like  in  earlier  instances,  particu- 
larly in  the  case  of  Hubert  de  Burgo,  created 
earl  of  Kent,  who  was  afterwards  charged  in 
parliament  for  counselling  the  king  to  cancel 
Magna  Charta,  and  for  other  ofllences:  and 
was  degraded  from  his  dignity  by  the  judgment 
of  his  peers ;  and  we  conceive,  that  the  con- 
demnation which  this  House « has  already 
passed  on  this  Earl  is  founded  upon  the  roost 
aggravated  cuilt  which  has  ever  appeared  in 
any  crimhiaT,  whose  oflences  were  not  capital ; 
amongst  which  his  repeate<l  wholesales  (as  we 
conceive  them  to  be)  or  the  justice  of  the  Court 
of  Chancery,  in  the  corrupt  dispositions  of  the 
Offices  of  the  Masters,  were,  as  far  as  in  him 
Jay,  St   many  barters  and  sales  of  Magna 


Charta  itself,  by  which  the  sale  of  justice  tt 
prohibited. 

9.  *'  We  concave  it  to  be  utterly  inconsis- 
tent with  the  honour  and  dignity  of  this  House, 
to  suffer  a  lord  condemnMl,  as  we  think,  for 
the  most  dangerous  corruptions  committed  by 
him  whilst  he  was  a  judge,  to  continue  after* 
wards  in  the  eiyoyment  of  his  seat  in  this 
House,  under  no  otner  censure  than  of  a  fine, 
and  imprisonment  till  that  is  paid;  betaose 
we  fear,  it  may  hereafter  give  too  much  en- 
couragement to  the  worst  corruptions  in  the 
greatest  officers  of  state,  if,  firom  the  enmple 
of  this  earl,  it  should  be  hoped  their  crimes 
may  be  ransomed  by  a  small  part,  perhaps,  of 
their  corrupt  and  extorsive  gains ;  by  which 
means  the  greatest  offenders  of  this  sort  may 
think  their  impunity  the  more  secure,  by  so 
much  the  higher  that  they  carry,  and  the 
more  they  succeed  in  their  corrupt  practices: 
We  think  also,  that  the  sum  of  30,000/.  if  that 
should  be  tbe  fine,  does  very  little,  if  at  all,  ex- 
ceed the  gross  sums  this  Earl  has  received, 
as  we  believe,  in  bounties  firom  his  muesty, 
over  and  above  the  due  profits  of  his  offices, 
and  the  other  great  sums  he  has  extorted  and 
still  retains ;  we  are  tberdbre  of  opinion,  that  * 
the  infamy,  which,  we  think,  is  due  tolhe 
crimes  of  which  the  EaH  is  condemned,  should 
'  have  been  fixed  upon  him  by  tbe  disaliility 

proposed  in  this  question. {Sigfied%  Scan-  ' 

dale,  Wharton,  Strafford,  SelkiilL,  Man- 
chester, Gower,  Bathurst,  Harborough, 
Northampton,  Brooke,  Bruce,  Bucban, 
Denbigh,  Halifax,  Lechmere,  Masham, 
Greenwich,  Ashbumham,  Abingdon, 
Carlisle,  Bristol,  Hay,  litcbfidd,  Ork- 
ney." 

We  dissent  to  the  last  mentioiied  qiwftion  fbr. 
the  reasons  following : 

1.  **  For  the  first  reasons*  given  on  the  fyre* 
going  question,  which  we  apprehend  hold  the 
stron^r  against  bis  being  permitted  to  sit  in 
the  highest  court  of  judicature,  since  it  may 
expose  the  judgment  of  this  House  to  censure, 
when  a  person  guilty  of  such  corrupt  practices 
shall  be  one  of  tne  judges. 

S.  "  We  apprehend,  that  a  person  whom 
his  majesty  has  in  such  a  manner,  removed 
if om  being  a  judge  of  his  subjects  properties, 
cannot  be  thought  fit  to  sit  in  this  House,  in 
such  case  as  may  affect  the  lives  of  every  peer 
of  this  House,  and  the  property  of  all  the  sub- 
jects of  Great  Britain. (Signed),  Wharton, 

Pomftet,  Abingdon,  Bruce,  Comptoi|p 

Straffo^." 
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Printed  by  T.  C.  Hansard,  Peterborouf  h-Conat, 
Fleet-Street,  London. 


ADDENDUM  TO  TOL.  XVf* 

J%eJbBotmng  Nate  toas  acddentaUy  wniUed  in  its  proper  place  : 
N«le  to  words  ««  Mr.  Justice  Ejrr«»''*  p.  a4,  of  diis  Volnme; 


*  Mr.  Justice  Foster  was  ofopiDion  that  this 
Case  never  occurred.  Where  be  first  men- 
tioDS  ity  lie  writes  io  italics  **  if  such  case  there 
ever  was.^'  And  proceeds :  **  This  Case  is  not 
to  be  found  in  any  Report,  printed  or  MS.  that 
I  have  met  with,  or  beard  of;  nor  have  I,  upon 
a  strict  enquirv,  met  with  any  footsteps  of  such 
Case  among  the  minutes  of  proceedings  on  the 
Crown- side  in  the  county  where  the  Case  is 
supposed  to  have  arisen ;  thoojg^h  the  minutes 


from  1708  to  1782  have  been  carefully  searched. 
For  these  reasons,  and  what  is  suggested  in  the 
marginal  Note,  I  conclude,  that  no  such  Case 
ever  existed." 

The  following  is  the  Note : 
<'  Justice  Eyre  did  not  go  the  Western 
Circuit  in  the  Summer  1712.  Ward  and  Price 
went  at  that  time.  This  information  I  have 
from  Mr.  Maddock,  Oieik  of  Assize  of  the 
Western  Circuit." 
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